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PREFACE
This is the second volume of issuances of the Nuclear Regulatory Commission
and its Atomic Safety and licensing Appeal Boards and Atomic Safety and
Licensing Boards. It covers the period from July I, 1975, to December 31,1975.
Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members,
conduct adjudicatory hearings on applications to construct and operate nuclear
power plants and related facilities and issue initial decisions which, subject to
internal review and appellate procedures, become the final Commission action
with respect to those applications. Boards are drawn from the Atomic Safety
and Licensing Board Panel, comprised of lawyers, nuclear physicists and
engineers, environmentalists, chemists, and economists. The Atomic Energy
Commission first established Licensing Boards in 1962 and the Panel in 1967.
Beginning in 1969, the Atomic Energy Commission authorized Atomic
Safety and Licensing Appeal Boards to exercise the authority and perform the
review functions which would otherwise have been exercised and performed by
the Commission jn facility licensing proceedings. In 1972, that Commission
created an Appeal Panel, from which are drawn the Appeal Boards assigned to
each licensing proceeding. The functions performed by both Appeal Boards and
Licensing Boards were transferred to the Nuclear Regulatory Commission by the
Energy Reorganization Act of 1974. Appeal Boards represent the final level in
the administrative adjudicatory process to which parties may appeal. The
Commission may, however, on its own motion, direct the certification of the
record of any proceeding for review by it.
This volume is made up of reprinted pages from the six monthly issues of the
Nuclear Regulatory Commission publication Nuclear Regulatory Commission
Issuances (NRCI), for this time period, arranged in chronological order. Cross
references in the text and indexes are to NRC! page numbers, which are the
same as the page numbers in this publication.
Issuances are referred to as follows: Commission-CLI, Atomic Safety and
Licensing Appeals Boards-ALAB, and Atomic Safety and Licensing BoardsLBP.
The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.
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The material in this volume was indexed and prepared for printing by the
Energy Research and Development Administration, Office -Of Public Affairs,
Technical Information Center, Oak Ridge, Tennessee.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

CLI-75-7

.

COMMISSIONERS:

;

William A. Anders, Chairman
Marcus A. Rowden
Edward A. Mason
Victor Gilinsky
Richard T. Kennedy

In the Matter of

.

THE TOLEDO EDISON COMPANY
and THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

Docket No. 50-346A

,I

(Davis-Besse Nuclear Power Station,
Unit 1)
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY, ET AL.

Docket Nos. 50-440A
50-441 A

(Perry Nuclear Power Plant,
Units 1 and 2)
and
THE TOLEDO EDISON
COMPANY, ET AL.

Docket Nos. 50-500A
50-501A

(Davis-Besse Power Station,
Units 2 and 3)

July 7,1975

The Commission authorizes and directs the Licensing Board to determine
whether consolidation of the Davis-Besse 2 and 3 antitrust proceedings with
the previously consolidated Perry 1 and 2 and Davis-Besse 1 proceedings is
appropriate, expressing no views on the merits of the requested consolidation.

ORDER
The NRC Staff has moved for an order authorizing and directing the Atomic
Safety and Licensing Board to decide whether consolidation of the Davis-Besse 2
and 3 antitrust proceedings with the previously consolidated Pe"y 1 and 2 and

Davis-Besse 1 proceedings is appropriate. The motion is supported by the
Department of Justice, the State of Ohio, the City of Cleveland, and the
Applicants. No party has objected to the requested relief.
Accordingly, the Atomic Safety and Licensing Board previously designated
to preside over each of these proceedings is hereby authorized and directed to.
determine whether consolidation of the proceedings is. appropriate under 10
CFR 2.716 and to take all necessary action to effectuate consolidation if this is
required. The Commission expresses no views on the merits of consolidation of
these proceedings.
By the Commission
Samuel J. chilk
Secretary of the Commission
Dated at Washington, D. C.
this 7th day of July, 1975
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-2BO

ATOMIC SAFETY AND LlCENSING'APPEAL BOARD'

Michael C. Farrar, Chairman!
Richard S. Salzman, Member
Dr. W. Reed Johnson, Member

In the Matter of

Docket No. 50-389

FLORIDA POWER & LIGHT COMPANY
(St. Lucie Nuclear Power Plant,
Unit No.2)

Mr. Harold F. Reis, Washington, D. C., for the applicant
Florida Power & Ught Company.
Mr. Martin H. Hodder, .Miami, Florida, for ,intervenors
Rowena Roberts and others.

App~al Board denies inte~enors' motion for a third extension of time to
brief their exceptions, finding no new reasons offered to justify a further
extension. Appeal Board also denies without prejudice intervenors' motion for,
award of fees and expenses as premature.

MEMORANDUM AND ORDER
July 10, 1975

I
On ,'June 18, 1975, over the applicant's objections, we 'granted the
intervenors a second extension of time in which to brief exceptions, thereby
giving intervenors until July 3, 1975 for that purpose-a total of two months.
The brief they filed on that date, however, omits any discussion of five of their

1

Mr. Farrar did not participate in this decision.

3

exceptions. Intervenors now ask us for an additional but unspecified time period
to brief those five. The applicant renews its objections.
We do not think the intervenors are entitled to any further extension of their
briefmg time. "The Licensing Board's decision was rendered on February 28,
1975, and served o~ 'March 3, 1975. Intervenors have 'thus had it in hand for
more than four months, although their time for exceptions and briefs did not
technically commence to run until the applicant's motion for reconsideration of
certain limited aspects of the de~ision below was,acted upon on April 25, 1975.
See our order of March 10, 1975. Intervenors offer no new reason for needing
more time to complete their brief; they merely refer us once again to the
explanation submitted with their last request for similar relief. We then allowed
all the e'xtra time those reasons merited and noted, accordingly, that "we do not
expect to receive another request for:an extension· of briefing:time.~' In the
absence of any reason which would justify yet a third enlargement of that
'
period, we decline to grant in,ervenors such relief.2

II
Also before us i~ intervenors' motion for an ,~ward of attorney's fees and
witnesses' expenses. The motion is premature. Whether this Commission is
authorized to make such awards is an open 'question arid; mo"reover, one which is
now pending before the Commission in a rule making proceeding. We therefore
follow the course previously charted when faced with similar motions in other
cases. We deny the motion without prejudice to its renewal before the Licensing
Board ifiui'd when the Commission authorizes such awards. See Niagara Mohawk
Power Corporation (Nine ,: Mile Point Nuclear Station, Unit 2), ALAB·264,
NRCI·75/4R, 347; '373 (1975). We thus 'need not and do not express any
opinion about the Commission's authority to make an award of attorney's fees
and expenses or about the intervenors' entitlement to receive one.
,I

,

..
We also noted that the intervenors failed to file proposed findings of fact and
conclusions of law with the Licensing Board with respect to three of their five unbriefed
exceptions (Nos. 9, 10 and 43). A fourth (No:8) is directed to the proposition that their
failure to fIle proposed findings and conclusions on any point is not inconsistent with
Commission rules because the Licensing Board did not direct that any be submitted. See
10 C.F.R. §2.7S4. The short answer is that the Board did direct all parties to fIle proposed
findings and conclusions within a specified time period; indeed, the record reflects not only"
the' presence of intervenors' counsel when that order was given but his understanding and
acquiescence as well. Tr. 3369-74. Consequently, to the extent intervenors have failed to file
proposed findings, they are in default under the Commission's Rules of Practice. We doubt
that we are obliged to consider on appeal exceptions directed to such matters in any event.
See Consumers Power Com,xmy (Midland Plant, Units 1 and 2), ALAB-123, 6 AEC 331, 332·34 (1973).
'
2

4

Intervenors' motion for another extension of time to brief their exceptions is

denied; their motion for an award of attorney's fees and witnesses' expenses is
denied without prejudice as premature.
It is so ORDERED.,

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
Secretary to the Appeal Board
,

'

I

~

'

I,'
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB·281

ATOMIC SAFETY AND LICENSING APPEAL BOARD

John B. Farmakides, Chairman
Dr. John H. Buck, Member
Dr. Lawrence R. Quarles, Member

Docket No. 50·286

In the Matter of
CONSOLIDATED EDISON COMPANY OF
NEW YORK, INC.

(Indian Point Station,
Unit No.3)

Upon motion by New York State Atomic Energy Council for extension of
time within which to me exceptions to Licensing Board decision (LBP.7S.31),
Appeal Board, although finding the motion to be technically untimely, permits
the Council to rely on the incorrect time limits specified by the licensing board
in its decision and finds good cause for the requested extension. Appeal Board
also permits applicant to rely on incorrect time limits and to me exceptions on
that basis.
Motion of Atomic Energy Council granted; exceptions of applicant accepted
as timely.
RULES OF PRACTICE: TIME LIMITS FOR FILING EXCEPTIONS
Where the Commission's rules specify that certain time limits for flling
exceptions are to be applied to all initial decisions rendered on or after a
specified effective date, a licensing board must comply. 10 CFR §2.762.
RULES OF PRACTICE: EXTENSIONS OF TIME FOR FILING EXCEPTIONS
Requests for extensions of time to me exceptions to licensing board
decisions are to be determined by the Appeal Board.
RULES OF PRACTICE: REQUIREMENTS OF DECISIONS
The rules of practice specifically require that licensing board decisions
specify the time limits within which exceptions shall be med. 10 CFR
§2.760(c)(4).
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MEMORANDUM AND ORDER
July 11, 1975
By telegram dated July 3, 1975, confirmed by a written motion of the same
date, both received on July 7,1975, the New York State Atomic Energy Council
(Council) moved for an extension to July 18, 1975 of the time within which it
might me exceptions (with supporting brief) to the Ucensing Board's decision of
June 12, 1975 (LBP·75·31, NRCI·75/6 593). This memorandum and order
confirms and amplifies our telephone communication on July 8, 1975 to all
parties advising that the Council's motion had been granted.
Any exceptions to the June 12, 1975 decision which the'Council wished to
submit should have been med by June 23, 1975 (with supporting briefftled by
July 8, :1975), as required by Section 2.762 of the Commission's Rules of
Practice (10 CFR §2.762 (1975)). A request for extension of time for ming
exceptions should have been in our hands by June 20,1975. Hence, technically,
the Council's instant motion is untimely and might be rejected on that basis
'.
alone.
There is a further consideration, however, which must be taken into account.
In its June 12, 1975 decision, the Ucensing Board ruled that exceptions (and a
supporting brief) need not be filed within the time period now provided by the
Rules of Practice. Rather, the Board determined that the rules in effect at the
time of the Commission's Notice of Opportunity for Hearing (October 1972)
were applicable. 1 As its reason, the Board opined, without elaboration, that
" ... [d] ue process prohibits the application of the more restrictive time periods
prescribed by the 1973 amendment to a pending proceeding."
Apart from the fact that we can see no plausible basis for the Ucensing
Board's view, the Commission itself has specified that the current rules,
including those relating to time limits for filing exceptions, are to be applied to
initial decisions rendered on or after March 2, 1973 (38 F.R. 5624 (March 2,
1973)).2 That directive was binding upon the parties and the Board.
Although its motion is untimely, the Council had good reason (absent
gUidance of the type herein provided) to assume that it could rely on the
appellate time limits specified by the Ucensing Board. For the rules speCifically
require that decisions specify the time limits within which exceptions shall be
ftIed. 10 CFR §2.760(c)(4). Duquesne Light Co. (Beaver Valley Power Station,
Unit 2), ALAB·240, RAI·74·11 829, 830, n.3 (November 8, 1974). In the

1 NRCI.75/6 593,605, n. 21. Thus, exceptions and briefs in support thereof would be
due within 20 days after service of the decision (25 days in the case of the NRC stafO.
2 In this connection requests for extension of time to file exceptions are to be
determined by the Appeal Board.
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particular circumstances, therefore, we are inclined to permit the Council to rely
on those time limits and, under such limits, the request for a time extension was
timely flied on July 3, 1975. We have considered and acted upon the request in
that context.
Good cause having been demonstrated, the requested extension is granted.
Any exceptions of the Council, with supporting brief, must be flied by July 18,
1975.
Because of the same circumstances, the exceptions flied by the applicant on
July 7, 1975 were likewise untimely. However, under the time limits provided
by the Licensing Board, such exceptions would have been timely flied. For the
reasons we have set forth above, we accept applicant's exceptions as timely.
It is so ORDERED.
I·

•.

, FOR THE ATOMIC SAFETY AND
UCENSING APPEAL BOARD
Margaret E. DuFto
Secretary to the Appeal Board

",
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB·282

ATOMIC'SAFETY AND LICENSING APPEAL BOARD
11',

Alan S. Rosenthal, Chairman
Michael C. Farrar, Member
John B. Farmakides, Member

.

."

,In the Matter of,
~~ONSUMERSPOWERCOMPANY

Docket Nos. 50·329A
50·330A

(Midland Plant, Units 1 and 2)
,
.
..
",Appeal Board ~tifies ~ppeal and briefing schedule proposed by the parties.
~,.

.'

.'

,

RULES OF PRACTICE: APPELLATE PROCEDURE
1

.

.

An independent appeal from an initial decision may normally be taken only

by a party' aggrieved by the result of such decision. Upon appeal by some other
party, however, a party satisfied with the result may nonetheless challenge any
or all of the findings of fact or conclusions of law upon which such decision rests
while defending the result.

ORDER
July 25, 1975
On July 18, 1975, the Licensing Board rendered its initial decision in this
antitrust proceeding involving Units I and 2 of the Midland Plant. In view of the
number and complexity of the issues presented in the proceeding and decided by
the Board in its lengthy opinion, and the voluminous evidentiary record adduced
below, it is patent that there must be an enlargement under 10 CFR ~.711(a) of
the time periods prescribed by 10 CFR 2.762 for the various steps in the
appellate process .. The parties have now jointly submitted to us a proposed
·schedule for the flling of exceptions to the initial decision and the briefing of
. any appeal or appeals which may be taken. In the totality of circumstances, we
deem the agreed.upon schedule to be entirely reasonable and, accordingly, it is
hereby ratified. Its provisions are as follows:
. 1. Septemb~r 8, 1975-The flling of exceptions to the initial decision by any

9

party deeming itself to be aggrieved by the result" reached in that decision. See
Toledo Edison Co. (Davis.Besse Nuclear Power Station), ALAB·lS7, 6 AEC 858
(1973).1
2.November 3, 1975-The filing by the appellant(s) of the brief(s) in
support of its (their) exceptions.
. ..
,
3. January 5, 1976-The filing by the appellee(s) of the brief(s) in opposition
to the exceptions filed by appellant(s). .
.
4. January 26, 1976-The filing by the appellant(s) of a reply brief(s), which
shall be confmed to a response to arguments advanced in the brief(s) of the
appellee(s).
It is the present contemplation of this Board that oral argument on any
appeal(s) which may be taken will be calendared for sometime during the latter
half of' February, 1976. At least three weeks advance notice of the precise date
of argument will be provided to the parties.
. -.
It is so ORDERED.
I
FPR THE ATOMIC, SAFETY AND
'LICENSING APPEAL BOARD

-

,

Margaret E. DuFlo
Secretary to the Appeal Board

1.

1 It is often the case that a party will be entirely satisfied with the result but, at the same
time, will not subscribe to some of the fmdings of fact or conclusions of law contained in
the initial decision. In such circumstances, although normally precluded from taking an
independent appeal, that party will be free to challenge any or all of those fmdings or
conclusions in defending the result (should it be appealed by some other party which is
seeking a different result). See Niagara Mohawk Power Corp. (Nine Mile Point Nuclear
Station, Unit 2), ALAB·264, NRCI·75/4R 347, 357 (April 8, 1975). In the event that the
appellee(s) should pursue this course here, the appellant(s) will have an opportunity to
respond to the challenge by way of the reply brief(s).
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB·283

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Richard S. Salzman, Chairman
Dr. Lawrence R. Quarles, Member
Micha~1 C. Farrar, Member

'In' the Matter of

Construction Permit
Nos. 81 and 82
(Show Cause)

CONSUMERS POWER COMPANY
(Midland Plant, Units 1 and 2)

Upon its review sua sponte of a licensing Board determination (LBP·74·71)
in a "show cause" proceeding that the licensee's quality assurance program
satisfied the Commission's safety regulations, the Appeal Board rules that (1) the
licensing Board's error in relieving the licensee of the burden of proof of
compliance with those regulations was harmless in the circumstances of the case
and (2) the Board's findings and conclusions were warranted by the record.
Initial decision and denial of reconsideration (LBP·75·6) affirmed.
RULES OF PRACTICE: BURDEN OF PROOF

,

.

The party licensed to construct a nuclear power facility has the burden of
proving compliance with the Commission's safety regulations when ordered to
show cause why its license should not be revoked or modified for noncom·
pliance with those regulations. Administrative Procedure Act §7, 5 U.S.C.
§556(d); Atomic Energy Act § 185, 42 U.s.C. §2235.
RULES OF PRACTICE: ORDER TO SHOW CAUSE '

a

The licensing board properly refused to dismiss "show cause" proceeding
ordered by the Commission to determine whether the licensee was complying
with Commission safety regulations in constructing a nuclear power facility
notwithstanding the absence of any party supporting the show cause order,
because the licensee has the burden of proving its compliance with those
, regulations.
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, DECISION
July 30, 1975
In December 1973, the 'AEC Director of Regulation ordered Consumers
Power Company (the licensee) to "show cause" before him why construction of
its nuclear power generating 'fa~ility at Midland, Michigan, should not be
suspended for failure to com'ply w!th the Commission's "quality assurance"
regulations, 10 C.F .R. Part 50, App. B.1 The Commission referred the Director's
order to the Licensing Board for an evidentiary hearing, instructing the Board to
_ determine (I) whether the licensee was implementing its quality assurance
. lpr'ogram' in accordance with the governing regulations and (2) whether there was
reasonable assurance that it would contiriue to do so throughout the remainder
of the construction process. 2
Hearings were held as directed on the order to show cause. In due course the
Licensing Board rendered an initial decision which answered both questions
posed ,by the Commission affrrmatively.3 The Board subsequently denied a
. petition, based on "newly discovered evidence," to reopen the record and
reconsider its decision.4 These actions of the Licensing Board are now before us
for review. '

I
1. BACKGROUND
'

.. ,

'.

When used with reference to' the construction of a nuclear power plant,
J "quality assurance'~ in Commission parlance
comprises all those planned and systematic actions necessary to' provide
, adequate confidence that a structure. system. or component will perform
s'atisfactorily in service. Quality assurance includes quality control. which
comprises those quality assurance actions related to the physical characteristics of a material. structure. component. or system which provide a means
to control the quality 'of -the material. structure. component. or system to
pr,edetermined requirements. s

, I The ~'show cause" order was authorized by section 2.202 of the Commission's
regulations, 10 C.F.R. §2.202. See Consumers Power Company (Midland Plant, Units 1 and
'
.
2), CLI-73-38, 6 AEC 1082 (1973).
2 See Consumers Power Company (Midland Plant, Units 1 and 2), CLI-74-3, 7 AEC 7
(1974).
s LBP-74-71, RAI-74-9, 584 (September 25,1974) .
.. LBP-75-6, NRCI-75/3, 227 (March 5,1975).
510 C.F.R. Part 50, App. B., Introduction.
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. Quality assurance (including quality control) is an important element of the ,
Commission's defense-in-depth approach to nuclear safety. Accordingly, every'
utility seeking a license to construct a nuclear plant must develop, a-quality
assurance program tailored to the proposed plant, which program must be
detailed in the licensee's Preliminary Safety Analysis Report (PSAR), to the.
Commission. The ,adequacy. of that program is then ·tested against ,the quality
assurance regulations both in theory and as put into practice during construc-,
tion.
. .'
.
. .
, As our own decisions attest, the construction history of the Midland plant is
surfeited with quality assurance difficulties. 6 The full record of events,
culminating in the "show cause" proceeding below is chronicled in the Licensing
Board's initial decision. 7 For our purposes it is sufficient to note that the Appeal
Board which reviewed the Licensing Board's approval of the Midland construction permits8 found the licensee's quality assurance program, at that site,
seriously deficient in 'several respects. 9 The Appeal Board accordingly directed
certain corrective actions be taken as a condition of. ,allowing the Midland
construction permits to stand and imposed' certain reporting requirements with:
respect thereto on both the licensee and the staff. I 0 After ,a series of further'
decisions on various other aspects of the Midland quality assurance program, the,
Appeal Board affrrmed the decision authorizing the Midland construction
permits. 11 In so doing, that Board credited representations made to it that the:
licensee's quality assurance program would thereafter be satisfactorily organized
and properly maintained. I 2
'
"
' .'
The Appeal Board's fmal decisio~ in Midlandwas rendered on October 5; ,
1973. 13 On November 13, 1973, after the 'Board's formal jurisdiction over the'"
case had ended, 14 AEC staff inspectors reported stiU more instances of'
noncompliance with the quality assurance regulations 'at the Midland site, this
time principally involving "cadwelding" operations. I 5 Upon learning' of that
report, the members of the Midland Appeal Boar'd on November 26, 1973, sent a ~
I"

"

J

. 'See Consumers Power Company (Midland Plant, Units 1 and 2); ALAB-I06, 6·AEC
182 (1973); ALAB-132, 6 AEC 431 (1973); ALAB-147, 6 AEC 636 (1973); and
ALAB-152,6 AEC816 (1973).
'
7 See RAI-74-9, 584, supra. n. 3.
.
• LBP-72-34, 5 AEC :214 (1972). That decision was not rendered by the same Licensing
",
,"
Board which handed down the "show cause" decision now before us.'
9 ALAB-I06, supra, 6 AEC 182.
' ,
IO/d. at 186.
I I See ALAB-147, supra: ALAB-152, supra: and ALAB-160, 6 AEC 1002 n.l (1973).
12SeeALAB-162, 6 AEC 1139 ( 1 9 7 3 ) . . ) . .
" ,;
.13 ALAB-152, supra, 6 AEC 816.
I4S ee ALAB-162,supra,n.12.
,
"'J
'.'.:
I 5 Cadwelding is a process by which metal bars used in reinforced concrete construction
are fused together. Dotson, p. 30, following Tr. 597.
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memorandum to the Director of Regulation commenting unfavorably on this
latest development, expressing dismay that it should have occurred, and urging
corrective action. ' 6
Prompted by the inspection reports and the Appeal Board memorandum, on .
December 3, 1973 the Director ordered the licensee to suspend cad welding
operations and to show cause before him why all 'construction activities at the
Midland site should not be stopped until its compliance .with the quality
assurance regulations could be established. On December 17th, after a further
inspection, the Director modified his show cause order to allow the resumption
of cadwelding activities. 38 F.R. 35345 (December 27, 1973).
The "show cause" order (to which a copy 'of the Appeal 'Board memo-' .
randum was attached) also gave the licensee or "any interested person" twenty
days within which to request a Commission hearing on the matter. 38 F.R.
33515, (December 5, 1973). Thereafter, at the request of the Saginaw In·':
tervenors (parties to the original Midland construction permit hearings),' 7, the
Commission referred, the show cause order for an evidentiary hearing before a
Licensing Board newly constituted for that purpose., 7 AEC 7 (January 21,
1974).'8 Construction of the Midland facility was permitted to proceed in the
interim.
2. THE PROCEEDINGS BELOW

(&) The parties. In addition to' the licensee and the regulatory staff, Bechtel
Professional Corporation and Bechtel Power Corporation (the licensee's
architect-engineers for th~ ,Midland p~oject) and the Saginaw Intervenors were
made parties to' the show cause proceeding.' 9 The Saginaw group advised the
Licensing Board that they would not participate unless the Commission granted
their petition for an award of attorney's fees and expenses. The Commission,
however, denied that petition for want of a sufficient showing of need. 20
Thereafter Saginaw remained away from the hearing and tendered neither

J 'The memorandum was not sent under the Board's adjudicatory authority, which had
terminated. A copy of the memorandum was also sent to the lead Commissioner for
regulation. Having delivered their missive, those individuals disqualified themselves from any
additional participation in the case and have not been further involved in this matter.
1 ?Comprised of Saginaw Valley Nuclear Study Group, Citizens Committee for
Environmental Protection of Michigan, Sierra Club, United Automobile and Aerospace
Workers of America, West Michigan Environmental Action Council, and University of
Michigan Environmental Law Society.
J "The Commission decision also denied the Saginaw Intervenors' petition to revoke the
construction permits and the licensee's motion to dismiss the order to show cause. I
J 'The Dow Chemical Corporation, a party to the original construction permit hearing,
was named a party also, but elected not to participate. Tr. 31.
20The Commission noted that two of the Saginaw Intervenors, the U.A.W. imd the
Sierra Club, had substantial assets. See CLI-74-26, RAI-74-7, 1 (July 10,1974).'
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witnesses nor evidence, attempted no cross-examination, and filed no proposed
findings of fact or conclusions of law. The Board below nevertheless declined to
dismiss them as formal parties in the show cause proceeding.2 1
, (b) The burden of proof. The Licensing Board had ruled initially that the
burden of proving compliance with the Commission's quality assurance
regulations and establishing reasonable assurance of continued future com· ,
pliance-the issues rererred to the Board by. the Commission-lay :on· the
licensee. Tr.48-49, 68. Later in the proceeding, however, on the licensee's
motion, supported by Bechtel and ·the regulatory staff,22 the Board reversed its
ruling and held the burden of proof to be on the proponents of the show cause
order. The Board indicated that the staff, as the initiator of the show cause
order, and the Saginaw Intervenors, who had requested a hearing on that order,
were the proponents. LBP.74·54, RAI·74-7, 112 (July 12, 1974). The regulatory
staff, however, had apprised the Licensing Board on March28, 1974, that it no
longer favored the show cause order. Tr.32·33, 48-49, 163·64. Bechtel, the
licensee's architect-engineer was, of course, not its proponent. This . left the
Saginaw Intervenors. But they had previously informed the Board that they
would not participate without an award of funds from the Commission. Tr.·
152·53. As we mentioned, however, that award had been denied two days before
the Board reversed itself on the burden of proofquestion. 23 Consequently, the
show cause order did not enjoy the support of any party active in the
proceeding.
,
(c) The hearing. Notwithstanding that at the beginning of the trial no party
was supporting the show cause order, the Licensing Board denied motions to
dismiss the hearing for failure to carry the burden of proof. 24 Instead, it
cautioned the parties that it was "fully prepared to assess the evidence submitted
in this proceeding and reach [its] own judgment of whether or not the
Consumers Power Company permits should be modified, reversed, or in any way
affected by the record that we develop here." Tr. 155. Accordingly, during the
course of the three day hearing 'which followed, the three parties other than
Saginaw proceeded to produce witnesses and documentary evidence responsive .
to the questions propounded by the Commission.
.
(d) The LiCensing Board's initial decision. Based on its evaluation 'of the
evidence adduced before it, the Licensing' Board found the licensee to be
currently "implementing its quality assurance program in compliance with
C~m'mission regulations" and that I. [tl here is [now1 reasonable assurance that
such implementation will continue throughout the construction proces's," even
though "there have been questions [about the licensee's] compliance and

See RAI·74.9 at 592 and Tr. 162.
The Saginaw Intervenors filed no response to this motion.
2' See note 20, supra. .
24See RAI·74·9 at 592.

21

22
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· .. attitude regarding QA in the past." RAI·74-9 at 609·10. For these reasons'
the Board concluded that there was no cause to suspend, modify or revoke the
Midland construction permits; it therefore ordered the proceeding closed. Ibid.':
(e) Saginaw's motion to reconsider. The initial decision was rendered' on
September 25, 1974; on September 30th the Saginaw Intervenors petitioned the
Board, below to reopen the record and reconsider that decision. The petition'
rested entirely on a, suit brought by the licensee against Bechtel claiming ,
$300,000,000 in damages on allegations that Bechtel had negligently performed ,
and otherwise breached its contract to construct another nuclear power facility
(palisades) for the licensee. Saginaw asserted, in substance, that these allegations :
negated the evidence of Bechtel's ability to perform quality assurance functions
satisfactorily at the Midland facility and also undercut the Board's finding of
reasonable assurance that those _functions will be', properly ,implemented:
' ,~
throughout the remainder of the construction period.
The Licensing Board denied the motion on the merits on the ground that, ,
even if true, the matters in the licensee's complaint against Bechtel would not
affect the decision in the case at bar. The Board stressed ,that the litigation
involved an entirely differenLplant, did not encompass the ,quality assurance
matters at issue' in this case, and, whatever their past difficulties, the record
"convincingly established" that the present relationship' between' the licensee"
and' Bechtel,' together with the Commission's inspection program, could reasonably be relied upon to provide a satisfactory quality assurance program in :
the future at Midland. LBP·75·6, NRCI·75/3, 227 (1975).
. - ' "':JI

:

n

(,

,

,,'

,

'

This matter initially came before ',us on exceptions filed by the Saginaw
Intervenors.25 ,Because of their failure to comply with the Commission's Rides
,
'
I
of Practice governing proceedings before us, however, they were dismissed as"
26
partj(~s to this case. Nonetheless, we have followed our customary'practice in
uncontested cases' and reviewed the entire record sua sponte: We c'onclude
therefrom, first, that the Licensing Board erred in relieving the licensee of the '
burden of proof in this show 'cause' proceeding; second, that the err~r 'was
rendered harmtess by 'the manner in which the Board conducted the 'evidentiary' .
proceeding; arid, third, that ,the initial decision and the denial of the motion tol ~
re,conSider were warrimted on this record. Accordiflgly, we ~ffirn:'. "
" '
.', ,

2 'We had extended the time to file exceptions to the initial decision until after the
Licensing Board disposed of the motion for reconsideration. ALAB·235. RAJ·74·10, 645
J
._
, ,
(I974).
2' The reasons for our action are explained in the opinion which accompanied the
dismissal order. ALAB·270, NRCI·75/5. 473 (1975).
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1. The Board below, accepting the arguments of the licensee and Bechtel,
held that section 7 of the Administrative Procedure Act (5 U.s.C. §556(d»
placed the burden of proof on the proponents of the show cause order, in this
case the Saginaw Intervenors and the regulatory staff. We do not agree •.
To be sure, the APA-including section 7-applies to Commission
adjudicatory proceedings.27 The rule laid down by section 7, however, contains
an important qualification: "Except as otherwise provided by statute, the
proponent of a rule or order has the burden of proof." (Emphasis added). As the
parties and the Board below appear· to have overlooked, a Commission
proceeding such as the one at bar, convened to determine whether a utility is
constructing a nuclear power facility in compliance with the Commission's
safety regulations, falls within that exception. This follows from the nature of
the two·step licensing process Congress established in the Atomic Energy Act.
Under section 185 of that Act,28 "issuance of a construction permit does not
make automatic the later issuance of a license to operate" the nuclear power
plant. Power Reactor Development Co. v. Electricians, 367 U.S. 396,411 (1961).
Rather, when the plant is constructed, the utility must return and "ask the Com·
mission to grant ... a license to operate the facility." Id. at 405. For that pur·
pose, the utility must come forward with sufficient information to establish
(among other things) "that the facility authorized [by. the construction permit]
has been constructed ... in conformity with the ... regulations of the Commis·
sion, ...." 42 U.S.C. §2235.
. It is settled that a. utility seeking permission to build a nuclear power plant
carries the ultimate burden of proving compliance with aU· applicable Com·
mission regulations at both ends of the licensing spectrum-the initial
construction permit phase and the concluding operating license phase. Maine
Yankee Atomic Power Company (Maine Yankee Atomic Power Station), ALAB·
161,6 AEC 1003, 1018 (1973). See also Power Reactor Development Co. v.
Electricians, supra, 367 U.S. at 405; aties of Statesville, et al. v.AEC, 441 F.2d
962, 983 (D.C. Cir. 1969). In these circumstances we cannot perceive why the
legislature would have wanted that burden slUfted elsewhere if a question of
compliance arises in the intervening construction phase. As the Seventh Circuit
cogently observed in analogous circumstances: ''we see no reason why the
location of the burden of proof should depend on the timing of the [agency's]
first awareness of a compliance problem, ..••" Stearns Elec. Paste Co. v.
E.P.A., 461 F.2d 293, 305 n.38 (1972).29
See 42 U.s.C. § § 2231 and 2236.
42 U.s.C. §2235.
2' Stearns involved a deregistration proceeding under the Federal Insecticide, Fungicide
and Rodenticide Act, 7 U.S.C. § 135. The court went on to hold that "whether the
Administrator discovers the hazard at the time of registration or later, Congress intended
that the registrant have the burden of proving compliance with the provisions of the
statute." 461 F.2d at 305 n. 39. Accord. Environmental Defeme Fund. Inc. v. Ruckelshaus.
439 F.2d 584, 593 (D.C. Cir.1971).
27

28
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The result we reach does not conflict with the hearing examiner's decision in
New York Shipbuilding Corporation, 1 AEC 707 (1961),30 relied upon by the
Board below. The examiner held in that show cause proceeding that the
Administrative Procedure Act placed the burden of proof upon the staff.Id. at
708. But, 'unlike the case at bar, New York Shipbuilding was a proceeding to
revoke an 'AEC by.product material license. Consequently, it did not involve the
statutory provisions applicable to construction cases that govern our decision
here. See 42 U.S.C. §2235.
The other cases cited in the Board's opinion are no more persuasive. They
are decisions under different statutes administered by other agencies which,
moreover, turn on economic rather than public health and safety considerations.
They are therefore not material to the Atomic Energy Act issue before us. Under
that Act, where the Commission orders a party licensed to construct a nuclear
facility to "show cause" why its license should not be suspended (or otherwise
modified or revoked) for not complying with the Commission's safety
regulations, the burden of proving compliance rests on the licensee. Thus this
case falls within the exception in 'section 7 of the APA. '
2. Which party bears the evidentiary burden becomes a Significant question,
of course, only where the evidence on an issue is evenly balanced or if the trier is
in doubt about the facts. Absent that balance or doubt, the question is
immaterial.31 In this case, the licenSing Board did not tum its decision on the
allocation of that evidentiary burden but expressly denied the licensee's motion
to dismiss for failure to meet the burden of proof. 32 Instead, the Board called
upon the licensee, the licensee's architect-engineers and the staff to explain the
circumstances surrounding the quality assurance problems at the Midland plant.
The parties did so by supplying knowledgeable witnesses who'testified at length
n'ot only on' examination by counsel but in response to interrogation by the
. Board itself. The effect of adopting this procedure was to reduce the Board's
~ulirig on burden of proof to dictum, thereby rendering harmless its erroneous
holding on the question. 33 'We therefore turn to an examination of the record
on which ,the Board's decision actually rests. 34
.
Reversed in part on other grounds by the Commission, 1 AEC 842 (1961).
See Liberty Mutual Insurance Co. v. Sweeney, 216 F .2d 209, 211 (3rd Cir. 1954);
McCormick, Evidence, § 307 (1954 ed.).
32 See RAI·74·9 at 592.
33We have, nevertheless, elected to discuss the burden of proof question at some length.
It is an important one and we do not wish other parties to be misled by the published
opinion below (RAI-74-7, 112), which we hereby disapprove.
4
3 We think the Board exercised sound judgment In refusing to decide this important
case on a legal technicality. As that Board perceptively observed, "substantial public interest
questions existed regarding Consumers' compliance with Commission quality assurance
requirements and Consumers' implementation of its quality assurance program," and, in
light of that interest, "a determination is warranted on the record ... (on those issues)."
RAI-74-9 at 592.
30
3I
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3. There were no parties at the' hearing actively supporting the order to show
cause. Saginaw had dropped out (see pp. 14-15, supra) and the staff had come
around to the position that the licensee had the Midland quality assurance
problems under control again and a hearing was therefore unnecessary.35 Given
the circumstances of this case, we pass the question whether the Director of
Regulation should have thus changed his position '180 degrees after the
Commission had referred his show cause order to a hearing and we proceed
directly to a consideration of the record. 36
The evidentiary hearing consumed three trial days. Testimony was taken
from 20 witnesses, filling nearly 600 transcript pages, and some 276 exhibits
were received into evidence. The licensee presented four witnesses: its senior vice
president in charge of the planning, construction, operation, and maintenance of
its electric generating and transmission facilities; its vice president responsible for
all deSign, construction, and quality assurance activities at the licensee's nuclear
plants; its official responsible for quality assurance implementation and

"MR. MURRAY [staff counsel): Yes, Mr. Chairman, and this is a very important
point and although I am sitting on petitioner's side of the table here, we are really not
Petitioners in this proceeding. The posture of the matter is this: The Director of
Regulation issued an order to show cause, received an answer to that order to show cause
[and) was In the process of pondering that answer when the Commission granted a
request of the Intervenor for a hearing.
We are still in the process of pondering that answer. At this stage, however, if you want
a preliminary view, we are sort of satisfied with it. And that is how we will present our
evidence. Tr. 32-33 (March 28, 1974).

*

*

*

*

*

*

MR. MURRAY: I should, perhaps, add for the record, Mr. Chairman, that the date
that-the schedule that the Staff is proposing is not, repeat, not out of any concern
that construction is continuing. As I indicated at the outset, we are satisfied that the OA
and OC problems there are now under control. Tr. 65.
MR. MURRAY: Mr. Chairman, I wonder if I might tender one small but to the Staff
very important emendation in your opening remarks?
CHAIRMAN GLASER: All right.
MR. MURRAY: You said that the Staff decided that an order should never have been
issued. I think, rather, what we decided was that the response to the show-cause order
was adequate and did indeed show cause why they should not be shut down. Tr. 163
: (July 16, 1974).
3 6 Th~ regulatory staff had publicly announced at the Licensing Board's March 28, 1974
hearing that it did not expect to support the Director's show cause order notwithstanding
that the Commission had referred it for a formal hearing. See note 18, supra. We may
reasonably assume that the Commission was aware of this reversal of position; certainly its
attention was specifically drawn to it by Saginaw's May 11, 1974 motion for fees and
expenses. In the circumstances, we take the Commission's silence as acquiescence.
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compliance at the Midland plant; and (at the specific request of the Board) its
administrator in charge of licensing for all its operating nuclear plants. The five
witnesses called by the staff included three AEC inspectors from the regional
office with responsibility over the Midland plant; the Director of that office (at
the Board's request); and the Director's technical assistant. Bechtel presented a
total of eleven witnesses with a variety of quality assurance and quality control
responsibilities at the Midland plant and at other nuclear facilities designed or
constructed by that firm.
.
The testimony covered a broad range of quality assurance matters with the
licensing Board taking an active part in the inquiry. The Board probed, among
other things, into the circumstances surrounding the deficiencies specifically
mentioned in the "show cause" order, the results of subsequent staff inspections
of each deficiency, the effectiveness of the staffs inspection program, the steps
taken by the licensee and Bechtel to correct the defects in the Midland quality
assurance program, the licensee's present quality assurance organization,
procedures, and activities, the attitude of the licensee's senior management
toward quality assurance matters and compliance with Commission regulations,
the licensee's past quality assurance performance, and the measures it was taking
and which would be taken to insure future compliance with the Commission's
regulations.
Despite the handicap under which the licensing Board labored, i.e., the
absence of any party before it interested in bringing out information adverse to
the position of the staff, licensee and Bechtel, it is apparent from a reading of
the record that the Board made a determined effort to insure that the issues
. were thoroughly explored. If that exploration did not go as deep in some areas
as it might have, that fault is not of the Board's making.
On the basis of the record thus developed, the Board found that the licensee
is now implementing its quality assurance program in accordance with the
Commission's regulations and that it can reasonably be expected to continue to
do so. The Board's carefully detailed decision contains fmdings which support its
conclusions on those issues and each finding is in turn backed by appropriate
references to relevant portions of the record. RAl·74·9 at 592·609.
We have reviewed the evidence carefully. On the basis of that examination,
for the reasons stated in the initial decision we agree that the Board's findings
and conclusions are warranted and the issues referred to it are correctly resolved
in light of the record. We need only note our concurrence in the Licensing
Board's carefully drawn opinion.
4. In its March 5 order, NRCI·75/3, 227, the Board denied Saginaw's
petition to reopen the record and reconsider its initial decision on the basis of a
recent lawsuit filed by the licensee against Bechtel. The suit alleged negligence
and breach of contract on Bechtel's part in serving as the licensee's architect·
engineers at the Palisades nuclear plant. Among other things, the complaint
charged Bechtel with negligent performance of quality assurance and quality
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control functions at that facility. Saginaw argued that these matters were
relevant to the issue of Bechtel's ability to perform its quality assurance
responsibilities at Midland and warranted reopening this proceeding.
The Licensing Board determined that Saginaw's "new evidence," even if
true, would not affect the decision in this proceeding.37 That ruling was
founded upon the Board's belief that (1) the issues raised in the Palisades lawsuit
were different from those raised in this show cause proceeding, and (2) it was
clear from the record here that the Consumers-Bechtel relationship and the
staff's inspection program gave reasonable assurance that the quality assurance
program at Midland would be implemented in conformity with the Commission's regulations.3 8
We have held that performance of quality assurance activities at one facility
is relevant in determining the likelihood of future satisfactory performance at
another. Duquesne Light Company (Beaver Valley Power Station, Unit 2),
ALAB-240, RAI-74-11, 829, 833-34, 838-40 (1974). In this case the Board
below had already considered the quality assurance performance at Palisades in
the course of determining whether there was a likelihood of continued
implementation of a satisfactory program at Midland. 39 A stronger answer to
Saginaw's petition was the second reason proffered by the Board. For even
assuming that all the allegations against Bechtel were true, they relate to past
activities under different circumstances. We agree with the Board below that
they are not sufficient to overcome the direct evidence in the record of this
proceeding. That evidence shows that, as a result of changes made in the
intervening years, the licensee and Bechtel have now adopted an adequate
quality assurance program and organization at the Midland plant, which, backed
by the staff's inspection program, gives reasonable assurance of future
compliance with the Commission's regulations. We therefore hold that the Board
below did not abuse its discretion in declining to reopen the case on Saginaw's
petition.

III
Some observations are in order before closing our books on this matter. The
result we reach is constrained by the record before us. However, the perspective
of hindsight harshly but accurately reveals the overall history of quality
assurance actions at Midland to have been one of marginal effectiveness at
best-not only on the part of the licensee and Bechtel but, in our judgment, by
the staff as well. Given the importance of the quality assurance program in the

"NRCI-7S/3 at 231.
38 Ibid.
USee RAI-74-9 at 608, par. 80.
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furtherance of nuclear safety, this long and unsatisfactory history suggests that a
fresh, hard look at the philosophy and practices underlying the Commission's
program in this area is in order. We recommend that such a review be undertaken
by individuals divorced from direct responsibility for that program.

The decisions of the Licensing Board are affirmed.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
UCENSING APPEAL BOARD
Romayne M. Skrutski
Secretary to the Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION.

LBP-75-37

ATOMIC SAFETY AND LICENSING BOARD

Elizabeth S. Bowers, Chairman
Dr. A. Dixon Callihan, Member
Dr. Franklin C. Daiber, Member

In the Matter of
LONG ISLAND LIGHTING COMPANY

(Jamesport Nuclear Powe.r Station,
Units 1 and 2)

Docket Nos. 50-516
50-517
July 1, 1975

Upon untimely petition for intervention in construction permit proceeding,
licensing Board finds (1) that petitioner has failed to show good cause f~r its
late filing; (2) that it has not established the requisite interest for intervention;
(3) that it has failed to submit contentions different from those already
proposed by other. intervenors (who are capable of protecting petitioner's
interest); and (4) that prejudiCial delay might occur by admitting petitioner as a
party.
Petition denied.

ORDER RELATIVE TO THE AMENDED PETITION
OF THE OIL HEAT INSTITUTE
OF LONG .ISLAND, INC.
.
On September 20, 1974, the Atomic Energy Commission~ now the Nuclear
Regulatory Commission, published in the Federal Register a notice of Hearing on
Application for Construction Permits regarding this proceeding (39 F.R.' 3381 7).
The notice provided, inter alia, that any person whose interest may be affected
by this proceeding could flIe a petition to intervene no later than October 21,
1974. On March 11, 1975, the Oil Heat Institute of Long Island, Inc. (OHILI)
flied an untimely petition which alleged good cause for the late flIing on the
bases that it was not aware of the Notice of Hearing and that on becoming aware
some months elapsed while it sought to have representation by counsel. The
petition alleged that·it would suffer an economic loss by an anticipated major
curtailment of future customers and that there was 'no other means available to
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protect its interests. It also alleged tha't it was in a unique position to present
evidence and that its participation would not unduly delay the proceeding.
At the prehearing on March 26, 1975, the Board informed counSel for the
Oil Institute and the Applicant and Staff that there had not been sufficient time
for the Board to receive the responses to the petition prior to the prehearing and
that the Board would not act on a basis of the informational copies distributed
at the prehearing. The Applicant's response of. March 21, 1975, opposed the
petition. The NRC Staff response of March 21, 1975, stated that petitioner had
made a showing of good cause for the untimely .ftling and that interest had been
established, but that the petition does not meet the requirements of 10 CFR
2.714 and suggeste~ that the petitioner be granted thirty (30) days to amend. By
Order of April 30, 1975, the Board granted the Oil Institute fifteen (IS) days to
amend from the date of the receipt of the Order.
'.
.
The amended petition, dated May 16, 1975, reiterated its earlier position of
"good cause" for late filing stressing that no other group would be as adversely
affected on an economic basis. The amended petition is the' affidavit of
William F. Kenny, III, Chairman of the Board of Directors of the Oil Heat
Institute of Long Island, Inc. The petition sets forth contentions a through z, aa,
bb, and cc. The Applicant's response of May 27, 1975, stated that "good cause"
for late filing had not been established and that "interest" was questionable. The
response also stated that the contentions "merely mirrored contentions raised by
existing parties". Applicant· contends that "OHILI has presented no data
establishing any special competence on its part as to the resolution of its
contentions (a)-(cc)". The NRC Staff response of May 29, 1975, repeated its
prior position that "good cause" had been established, as well as "interest". "In
the Stafrs view, the contentions stated in subparagraphs 5(a) through (h) of the
amended petition, relating to need for power, alternative energy sources and
alternate sites, are subject to further refinement;, sufficient to satisfy the
specificity requirements: of 10 CFR 2.714(a)". The Staff stated the OHILI
should be admitted as a party with consideration given to other contentions
after further refinement.
The Board has carefully considered the criteria for con~ideration" of an
untimely petition set forth in 10 CFR 2.714(a) and (d) and has concluded the
following:
.
(a)(1) The availability of other means whereby the petitioner's interest will
be protected. Since the OHILI contentions do "mirror" the contentions of
. other parties who oppose the construction of the proposed Jamesport
facility, OHILI "interest" will be propounded by the other parties.

.

,

(a)(2) The extent to which the petitioner's participation may reasonably be
rec·ord.
expected. to assist in developing a sound
,
'
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OHILI has submitted no information which indicates that it is prepared
to go forward in support of any of its contentions to assist in developing a
sound record.
(aX3) The extent to which petitioner's interest will be represented by
existing parties.
While other parties have not alleged a lack of potential OHILI customers,
they share a common interest in the cancellation of the proposed plant.
(a)(4) The extent to which the petitioner's participation will broaden the
issues or delay the proceeding.
The Board does not believe that OHILI will broaden the issues since it
has essentially adopted issues of other parties, but delay would occur if
OHILI proposes to put on a direct case on these same issues or to engage in
cross-examination of other parties' witnesses. This could be prejudicial to
other parties.
(d)(1) The nature of the petitioner's right under the Act to be made a party
to the proceeding.
OHILI has a "right" to be admitted as a party to this proceeding if it (1)
flied a timely petition meeting the requirements of 10 CFR 2.714(a) first
paragraph, (b), and (d) or (2) establishes its "right" under 10 CFR
2_714(a)(I)(2)(3X4), (b), and (d).
(dX2) The nature and extent of the petitioner's property, financial, or other
interest in the proceeding.
OHILI alleges that it has a unique interest because of a potential
economic loss if possible future potential customers do not use oil heat. The
Board considers this allegation to be entirely speculative and conjectural.
(dX3) The possible effect of any order which may be entered in the
proceeding on the petitioner's interest.
The Board believes that its response to (d)(2) is applicable to
consideration of this statement.
In summary, the Board does not accept the allegation of good cause for the
late flIing, the question of interest is not established, and the proposed
contentions have been developed by other parties who are very capable of
thorough participation in this proceeding. The petitioner is therefore denied
party status by the Board.
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OHILI's right ofappea\ from this Order is set forth in 10 CFR 2.714a.
It is so ORDERED.
THE ATOMIC SAFETY AND
LICENSING BOARD
Elizabeth S. Bowers, Chairman
Issued at Bethesda, Maryland
this 1st day of July, 1975.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

LBP-75-38

ATOMIC SAFETY AND LICENSING BOARD
~amueIW.Jensch,Chairman

R. B. Briggs, Member
Dr. Franklin C. Daiber, Member

Docket No. 50-286

In the Matter of
CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.

July 3, 1975

(Indian Point Nuclear
Generating Unit No.3)
Upon applicant's motion for clarification of Ucensing Board's previous order
(LBP-75·31), Board finds no good cause for clarification, since previous decision
clearly authorized the issuance of a full-term full-power license only after two
stated conditions were met.
Motion denied~
ATOMIC ENERGY ACT: SCOPE OF INFORMA nON
REQUIRED FOR LICENSING
While a decision to grant a full·term license requires a licensing board to
consider all pertinent aspects of operation, including seismic matters, where an
application. for a· testing license is unopposed, the board must authorize the
Director of Nuclear Reactor Regulation to make appropriate findings and issue a
license for the requested operation. SeelOCFR § 50.57 (c).

ORDER DENYING MOTION
FORCLARIFICATION
On June 23, 1975, Consolidated Edison Company of New York, Inc.
(Applicant) fIled a motion for clarification of the Memorandum and Order dated
June 12, 1975, of the Atomic Safety and Ucensing Board which authorized the
Director of Nuclear Reactor Regulation to issue a full-term full-power license after
two conditions were fulfilled: namely, approval, as requested by the parties to the
proceeding, by the Atomic Safety and Ucensing Appeal Board of the Stipulation
executed by the parties, and determination by the Nuclear Regulatory Commission
respecting the issues on seismic matters pending before the Commission.
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The Rules of the Commission (10 CFR 2.730(e» require that a motion
presented in writing be disposed of by a written order.
The Atomic Safety and Licensing Board finds that good cause has not been
presented by Applicant for clarification of the Memorandum and Order. While
the Licensing Board agrees in general 1 with some factors recited by the
Applicant regarding the historical basis for the Memorandum and Order, such
indicated agreement is not to be construed that the Director of Nuclear Reactor
Regulation is authorized to issue a full-term full-power license until the two
recited conditions are fulftlled. Applicant's motion has assumed that priority
need not be given to the recognition that seismic matters are pending before the
Commission. Applicant states that the Licensing Board did not receive evidence
to warrant a condition to await Commission action. Such assumption and
statement defy administrative law reality.
The Licensing Board has clearly made a distinction between a testing license
and a full-term license, the latter reflecting all pertinent considerations, which are
likewise applicable to any operation. The testing license issued pursuant to 10
CFR 50.57(c) is no longer limited by the term in the regulation " •.. low·power
testing (operation at not more than 1 percent of full power for the purpose of
testing the facility) •... " The phrase following the provision for testing, i.e.,
" ... and further operations short of full power operation" has been held to
supersede the expressio unius est exclusio alterius aspect of the first portion of
the regulation. The concluding direction for action by a Licensing Board is that
if no party opposes a testing license, then the Licensing Board will authorize the
Director of Nuclear Reactor Regulation to make appropriate findings " •.. and
to issue a license for the requested operation." The Licensing Board has
proceeded as directed, and no clarification is needed.
The Licensing Board emphasizes that no full·term operating license is
authorized to be issued until the two identified conditions have been fulftlled.
No good cause being shown for clarification, the motion therefore should be
denied.
Wherefore, it is ORDERED, in accordance with the Atomic Energy Act, as
amended, and the Rules of Practice of the Commission, the motion by Applicant
for clarification of the Memorandum and Order of June 12, 1975 is denied.
ATOMIC SAFETY AND
LICENSING BOARD
By Samuel W. Jensch, Chairman

Issued:
July 3, 1975
Germantown, Maryland
I

See letter of June 2S to Applicant.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

LBP·75·39

ATOMIC SAFETY AND LICENSING BOARD

Hugh K. Clark, Chairman
J. Venn Leeds, Jr., Member

In the, Matter of

CONSUMERS POWER COMPANY

Docket Nos. 50·329A
50·330A

July 18, 1975

(Midland Plant, Units 1 and 2)

Upon consideration of antitrust aspects of application for construction
permits (in a proceeding where such permits had already been issued and which
was subject to grandfather clause of subsection t05c(8) of the Atomic Energy
Act), Licensing Board finds that *e activities under the licenses will not create
or maintain a situation inconsistent with the antitrust laws, as specified in
subsection 105a of that Act.
Construction permits authorized to be continued as issued, without the
imposition of any antitrust conditions.
ATOMIC ENERGY ACT: CRITERIA FOR ANTITRUST REVIEW
A "situation inconsistent with the antitrust laws" means anticompetitive
conduct. In determining the existence of anticompetitive conduct, each of the
following criteria should be considered: (a) conduct which is a violation of the
antitrust laws enumerated in Section t 05a of the Atomic Energy Act including
conduct heretofore determined to be unfair by the FTC pursuant to Section 5 of
the FTC Act, and (b) conduct, without necessarily having been previously
considered unlawful, (I) which offends public policy as it has been established
by statutes, the common law, or otherwise, or is within at least the penumbra of
some common law, statutory, or other established concept of unfairness;
(2) which is immoral, unethical, oppressive or unscrupulous; and (3) which
causes substantial injury to consumers or competitors or other businessmen.
ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED
ACTIVITIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWS,
Nexus exists between otherwise lawful activities under a proposed license
and a situation inconsistent with the antitrust laws, if, and only if, the said
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activities are misused so as to be a material element and a substantial factor in a
scheme or conspiracy the purpose or effect of which is to cause the creation or
maintenance of said situation.
ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED
ACTMTIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWS
Activities under a license issued by the Commission pursuant to statute per
se cannot create or maintain a situation inconsistent with the antitrust laws.
ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED
ACTIVITIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWSi
Activities under a license issued by the Commission pursuant to statute can
create or maintain a situation inconsistent with the antitrust laws if, and only if,
such activities constitute a material element and a substantial factor in a scheme
or conspiracy the purpose or effect of which is to cause the creation or
maintenance of a situation inconsistent with the antitrust laws.
ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED
ACTMTIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWS!
Unilateral refusal to assist competitors per se is not anticompetitive conduct
and is not a scheme or conspiracy the purpose or effect of which is to cause the
creation or maintenance of a situation inconsistent with the antitrust laws.
ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED
ACTIVITIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWS,
Unilateral refusal to enter voluntarily into coordination agreements with
competitors per se is not anticompetitive conduct and is not a scheme or
conspiracy the purpose or effect of which is to cause the creation or
maintenance of a situation inconsistent with the antitrust laws.
ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED
ACTIVITIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWS\
Unilateral refusal to wheel power for competitors per se is not anticompetitive conduct and is not a scheme or conspiracy the purpose or effect of which is
to cause the creation or maintenance of a situation inconsistent with the
antitrust laws.
ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED
ACTIVITIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWS
If an applicant for a license intends to construct and operate a nuclear power
facility solely for the purpose of supplying power to its customers, unilateral
30

refusal to provide its competitors with access to such facilities is not
anticompetitive conduct and is not a scheme or conspiracy the purpose or effect
of which is to cause the creation or maintenance of a situation inconsistent with
the antitrust laws.
ATOMIC ENERGY ACT: SITUATION
INCONSISTENT WITH ANTITRUST LAWS
The record in this proceeding does not disclose substantial evidence of any
fact or facts within the relevant matters in controversy which constitute' a
scheme or conspiracy the purpose or effect of which is to cause the creation or
maintenance of a situation inconsistent with the antitrust laws.
ATOMIC ENERGY ACT: SITUATION
INCONSISTENT WITH ANTITRUST LAWS
Applicant's activities under the Midland licenses are not a material element
and significant factor in any actual or alleged scheme or conspiracy the purpose
or effect of which is to cause the maintenance of a situation inconsistent with
the antitrust laws.
ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED
ACTIVITIES AND SITUATION INCONSISTENT WITH ANT~TRUST LAWS'
No nexus exists between Applicant's activities under the Midland licenses
and any actual or alleged situation inconsistent with the antitrust laws.

APPEARANCES
Wm. Warfield Ross, Esq., Keith S. Watson, Esq., Thomas W.
Brunner, Esq., Gerald B. Wetlaufer, Esq., Toni K. GOlden,'
Esq., (Wald, Harkrader & Ross), and Harold P. Graves, Esq.,
James B. Falahee, Esq., and Wayne B. Kirkby, Esq., of
Counsel, for the Applicant, Consumers Power Company.
Thomas E. Kauper, Esq., Assistant Attorney General,
Donald I. Baker, Esq., Deputy Assistant Attorney General,
Joseph J. Saunders, Esq., Milton J. Grossman, Esq.,
Wallace E. Brand, Esq., David A. Leckie, Esq., Mark Levin,
Esq., and C. Forrest Bannan, Esq., for the United States
Department of Justice.
'
Ge'orge Spiegel, Esq., James F. Fairman, Jr., Esq.,
Robert A. Jablon,' Esq., and James Carl Pollock, Esq.
(Spiegel & McDiarmid), for the Intervenors.
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Joseph Rutberg, Esq., Benjamin H. Vogler, Esq., Robert J.
Verdisco, Esq., and Andrew F. Popper, Esq., for the
Regulatory Staff of the Nuclear Regulatory Commission.

INITIAL DECISION (ANTITRUST)
This proceeding involves the antitrust aspects of the application of
Consumers Power Company for construction permits authorizing the construction of two pressurized-water nuclear power reactors, designated as the Midland
Plant, Units 1 and 2, to be built on the Applicant's site adjacent to the
Tittabawasee River in Midland County, Michigan. (Consumers Power Company
application for licenses for Midland Units-Docket Nos. 50.329, 50.330).
The proceeding is being held pursuant to Section 105 of the Atomic Energy
Act as amended on December 10, 1970 [42 USC 2135]. Sec. 105 is reproduced
for convenient reference in Appendix A. This statutory provision will hereinafter
be referred to as "Section 105 of the Act" or more briefly as "Sec. 105".
Appendix A also includes relevant portions of the Federal Power Act and of the
antitrust laws.
The application for license having been on file at the time of enactment of
Section 105 of the Act, this proceeding falls under the grandfather clause [Sec.
105c(8)] and, hence, has not delayed the issuance of construction permits. Such
permits issued on December 15, 1972, were made subject to the outcome of this
proceeding. 1
The Attorney General of the United States, in a letter dated June 28,1971
addressed to the Associate General Counsel of the Commission, presented his
recommendation that a hearing be held:
For the foregoing reasons, we believe that granting the license sought herein
may maintain a situation inconsistent with the antitrust laws. Accordingly,
we recommend that a hearing be held pursuant to Section 105 of the Atomic
Energy Act to provide a factual basis upon which the Commission may
appropriately determine these questions. (Emphasis added).
.

1 As required by the Atomic Energy Act, 42 USC § § 2131-33, Consumers Power
Company applied to the former U. S. Atomic Energy Commission for a construction permit
on January 13, 1969. Thereafter, the Energy Reorganization Act of 1974 [Act of
October 11, 1974, P. L. 93438, 88 Stat. 1233,42 USCA §5801) abolished the A. E. C.,
established the Nuclear Regulatory Commission, and transferred the A. E. C.'s licensing
functions under the Atomic Energy Act (including those performed by the Atomic Safety
and Licensing Boards and the Atomic Safety and Licensing Appeal Boards) to the new
Commission. For convenience, we use the term "Commission" in this opinion to refer to
both the A. E. C. and the N. R. C.
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On the 11 th of April, 1972, the Commission issued a "Notice of Antitrust
'"
Hearing on Application for Construction Permits." This Notice was published
in
the Federal Register [37 FR 7726] on the 19th of April, 1972. That Notice
contained the following instructions to the Board established in the Notice:
The issue to be considered at the hearing is whether the activities under the
permits in question would create or maintain a situation inconsistent with
the antitrust laws as specified in Subsection 105a of the Act. In its initial
decision, the Board will decide those matters relevant to that issue which are
in controversy among the parties and make its findings on the issue.

A cardinal prehearing objective will be to establish, on as timely a basis as
possible, a clear and particularized identification of those matters related to
the issue in this proceeding which are in controversy. As a first step in this
prehearing process, the Board shall obtain from the parties a detailed
specification of the matters which they seek to have considered in the
ensuing hearing. (Emphasis added).
At the first Prehearing Conference held in Washington, D. C. on the 12th of
July 1972, the first order of business was the Petitions to Intervene filed by a
collection of municipalities and cooperatives2 operating and located in the lower
peninsula of Michigan (the Petitions to Intervene were filed on September 30,
1971 and October 4, 1971). After reviewing Petitions to Intervene and the
written Answers thereto filed, and hearing oral argument, the group collectively
were admitted as one set of joint intervenors (hereinafter called "Intervenors")
[Admis"sion as Intervenors at Tr. 33.35]. In addition to the Intervenors, the
other parties to the proceeding are the Department of Justice (hereinafter called
"Justice"), the Regulatory Staff of the Commission (hereinafter called "Staff'),
and Consumers Power Company, the Applicant for the Construction Permits
(hereinafter cal~ed "Applicant").
As directed by the Commission and as a result of the First Prehearing
Conference, the Board issued "Prehearing Conference Order of the Atomic
Safety and licensing Board" on the 7th day of August, 1972 stating the
"Relevant Matters in Controversy":
The basic thrust of Justice's case is that (a) applicant has the power to grant
or deny access to coordination; (b) applicant has used this power in an
anticompetitive fashion against the smaller utility systems; (c) applicant's
said use of its power has brought into existence a situation inconsistent with
the antitrust laws, which situation would be maintained by activities under
the licenses that applicant seeks. Neither the intervening parties nor the
Atomic Energy Commission's regulatory staff enlarge this scope. Hence, the
scope of the relevant matters in controversy is as herein outlined.
2 Wolverine Electric Cooperative, Inc., Northern Michigan Electric Cooperative, Inc., and
the cities of Traverse City, Grand Haven, Holland, Zeeland, Coldwater, and the Michigan
Municipal Electric Association.
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Essentially, this initial opinion is a determination of the broad issue based on
conclusions as to the "Relevant Matters in Controversy" as stated in the Board's
Order of August 7, 1972. Yet the Board recognizes a wider duty. This
proceeding is a case of first impression. Thus, the Board, in addition to the
holdings on the "Relevant Matters in Controversy" ,- will address itself to
alternate holdings. Some matters considered to be beyond the scope of
"Relevant Matters in Controversy" wiII also receive attention. At the least, any
appellate body wiII have the benefit of the Board's thinking on the subjects
discussed.
During the hearing, many terms of art of the electric utility industry were
used. The meanings of these terms were not .uniform. Thus, the Board defines
the terms and uses these definitions consistently throughout this opinion.
1. In the electric industry, the terms "power" and "electric energy" are used
interchangeably where accurate measurements are not involved. Where accurate
measurements are involved, "power" means the capacity to supply electricity
and "energy" means the quantity of electricity supplied.
2. The watt is the unit of power. (Large units of power are: Kilowatt (Kw) =
1000 watts, megawatt (Mw) = 1,000,000 watts).
3. The kilowatt hour (Kwhr) is the unit of energy. The megawatt hour
(Mwhr) =1000 Kwhr.
4. "Generation" means the production of electric energy or power by means
of a hydro, fossil fueled or nuclear facility.
5. "Utility" means an organization, a principal business of which is
performing one or more of the following functions; e.g., generation, transportation, and sale of electric power which power is for the use of others.
6. Retail power is power sold to ultimate consumers.
7. Distribution system is a utility's facility for the transportation of retail
power.
8. Wholesale power is power sold to customers for resale.
9. Bulk power is power supplied by a utility either (1) to its own distribution
system, or (2) to a wholesale customer.
10. Transmission system is a utility's facility for the transportation of bulk
power.
11. Wheeling is the transportation of wholesale power between the facilities
of two utilities over the transmission system of a third utility.
12. "Mutual Assistance" means the interchange of beneficial services
between cooperating business concerns in the same industry through an
agreement which confers on each party a benefit not attainable by such concerns
operating independently.
13. A "Mutual Assistance Agreement" is an agreement which controls the
interchange of beneficial services between cooperating concerns.
14. "Coordination" means mutual assistance in the electric utility industry.
15. Thus, "Coordination" means the interchange of beneficial services
between cooperating electric utilities through an agreement which confers on
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each party a net benefit not attainable by such electric utilities operating
independently.
16. A "Coordination Agreement" is a mutual assistance agreement in the
electric industry which confers on each party a net benefit.
17. "Emergency Energy or Power" means energy or power needed, supplied,
or received in an emergency situation, i.e., an unscheduled outage. .
18. "Maintenance energy or power" means energy or power supplied or
received to replace needed energy or power which is unavailable because a
generation unit or transmission unit is out for scheduled maintenance.
19. "Economy Energy or. Power" means energy or power supplied to or
received by a utility from another utility which power costs less than the
receiving utility's current production cost.
20. "Dump Energy or Power" is energy or power available from a utility and
which energy or power must be produced anyway. (An example is a
hydroelectric plant which must be run to monitor river flow or lake level and the
production of energy or power is in excess of needs of the utility owning the
plant.)
21. "Diversity" means the difference in electric loads on two different
utilities resulting from noncoincident maximum load demands of two different
utilities.
22 .... Seasonal Diversity" means diversity caused by differences in load
demand during different seasons of the year.
23. "Time Diversity" means diversity caused by differences in load ·demand
during the day. (Usually occurs between two time zones and if so, is called "time
zone diversity".)
24. "Reserves" means extra generating capacity maintained to generate
power in the event of unexpected demand for power or loss of a generating
facility or unit or scheduled outage of a generating facility or unit.
25. "Reserve Sharing" means the sharing of reserves by two or more utilities.
26. "Unified control or economic dispatch of generation or transmission
facilities" means the control of the generation or transmission facilities of each
of two or more utilities by one central control authority.
27. "Operational Coordination" means the interchange or sharing of one or
more of the folloWing: ·Reserve sharing, emergency energy or power, maintenance energy or power, economy energy or power, dump energy or power,
seasonal or time diversity energy or power, unified control of generation
transmission facilities.
28. "Developmental Coordination" means the joint planning of facilities. (It
may be carried out by staggered construction of facilities or by construction of a
facility as a joint venture or by a combination of both.)
29. "Firm power" means highly reliable power (obtained by adequate
reserves and suitable transmission alternatives) such that service interruptions,
even of short duration, seldom occur. While not capable of exact definition,
electric service with interruptions averaging a total of one day occurring over a
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period of seven or more years is usually considered to be firm power. Most
industrial, commercial and residential customers buy firm power.
30. Interruptable power has less reliability than firm power (usually due to
inadequate reserves) and is bought at a reduced price by industrial customers
whose operations will not be seriously damaged by interruption of service.
31. "Unit Power" means power which is available to entities entitled to
receive that power only when the designated unit is operating. Thus, unit power
is a speCies of interruptable power.
A brief summary of the electric industry is used to introduce the
subject·matter herein discussed. Electric energy in commercial quantities is
produced by a stream of a fluid, either water or steam or a gas, causing rotation
of a turbine which is mechanically coupled to an electric generator. An electric
generator is a device which converts mechanical energy into electric energy. Thus
it performs the reverse function of an electric motor which latter device converts
electric energy into mecharucal energy. If the fluid is water, then the generator is
called a hydro or hydroelectric unit in the industry. If the fluid is steam resulting
from the combustion of coal, oil or natural gas, the unit is called a fossil or fossil
fired unit. If the fluid is steam resulting from nuclear fission, the plant is called a
nuclear plant. If the fluid is the gases resulting from the combustion of gas or oil,
the unit is called a gas turbine generator. The commercial electric energy
produced in the United States is universally an alternating current of a frequency
of 60 hertz at some constant voltage. The user of the electric energy cannot tell
the source of the energy used to generate the electricity.
Significant differences exist in the cost of producing power, and the
availability of various fuels is subject to change.
Most customers of electric energy need or desire firm power. In order to sell
firm power, a utility must 'have reserve generating capacity to cope with
(1) scheduled facility shutdown for maintenance, (2) unscheduled facility
shutdown due to various causes, and (3) variations in load on the system.
For a small utility, generating and selling firm power in isolation from other
utilities, a rough rule of thumb requires that reserve generating capacity equal .
the capacity of the utility's largest generating unit. (Actually, the rule states that
the reserve capacity should equal the'largest load on a single generator. The
assumptions are that, (1) only one generator is likely to have an emergency
shutdown, and (2) the largest loaded unit may be the unit that is lost. Because
the largest unit is often the most economical unit to produce power and thus
fully loaded, the rule is often stated that a reserve equal to the rating of the
largest unit must be kept in reserve. The criterion is often called the "largest
unit" criterion.)
For a large utility having many generating units and operating in isolation
from other utilities, the reserve generating capacity usually exceeds the capacity
of such utility's largest unit and is expressed as a percentage of the greatest
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amount of firm power sold in any specified short (often 15 minutes) interval in a
year. (In other words, a percentage of the annual peak requirements.)
Assuming the largest unit criterion, and all generating units of approximately
the same size, an increase in the number of generating units results in a decrease
in the percentage reserve capacity requirement. At some point, the probability
that two units are down simultaneously may become large enough to require
that the reserve capacity be equal to the capacity of the two largest units. When
the utility reaches this size, the percentage reserve may actually increase when
the next unit is added.
Much more sophisticated methods of determining reserves are currently in
use in the industry. The process of calculating the reserves by these methods is
quite complicated. These methods attempt to determine the probability that a
failure will occur and the reserves will not be adequate. The probability may
actually be expressed in familiar units. For example, failures may be expected to
occur such that over a 7 year period interruptions will average a total of one day.
Reserve requirements can be decreased if a way can be found to increase the
number of units. Of course, as the load grows, the number of units increases. Yet
another way is to join with a neighboring utility so that the number of units
jumps as does the load. The advantages of such an arrangement were discussed in
Gainesville Utilities v. Florida Power Corp. [402 US 515,29 L. Ed. 2d 74,91
S.Ct.1592]. [1971] at page 519, footnote;3. As shown,below, the decrease in
reserves if allocated to both utilities can result in each system being able to sell
more power or to have a more reliable system because each system has to carry
less reserves. If something other than the decrease in reserves is allocated, one
system may have to carry increased reserves. But if.any decrease in reserves is
allocated, then each utility benefits.
Reserves are of two types. The Supreme Court in Gainesville, supra at page
518, note 2, describes these:
2. The industry distinguishes between various types of "reserve"
requirements. Since time is required to start up equipment that is not
operating, a certain amount of equipment must be maintainedin such a state
that it can begin generating power immediately. The industry calls these
instantaneous or "spinning" reserves, and they must be available to meet
load variations and breakdowns of equipment as they occur. A utility must
always maintain "spinning" reserves equal to the size of the largest generator
currently in service producing power, in order to protect against a
breakdown of that unit. As "spinning" reserves are called upon a utility must
start up more equipment in order to maintain "spinning" reserves at an
adequate level. These reserves are called "quick·start" or "ready" reserves
and must be available on short notice-usually 10 minutes or less. Both
spinning and quick·start reserves are collectively referred to as "operating"
reserves, in contrast to "installed" reserves. Installed reserves refers to the
, remaining generating capacity of a utility, those generators that are ,not
ready to be operated, or in operation. Accordingly, the expense associated
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with "reserve" requirements includes both capital expense-building the
necessary "installed" reserve generating capacity-and operating expenserunning the necessary "spinning" reserves and maintaining the readiness of
"quick-start" reserves. In general, this opinion will not differentiate between
the different reserve requirements.
The cost of generating power has two components: (1) the demand cost,
primarily based on cost of capital invested in facilities, (demand cost continues
whether or not the facility is operated) and (2) energy cost which is the cost of
operating the facility and which includes primarily labor, overhead, maintenance
and fuel cost. Energy cost essentially is an operational cost. Fuel is the principal
energy cost for fossil facilities, when the facilities operate most of the time at
reasonably full load. The demand cost per Kw of installed capacity of a
particular type of generating facility tends to decrease as the size of the facility
increases. To a lesser extent, fuel consumption per Kwhr of energy produced
tends to decrease as the size of the facility increases. Such decrease in both
demand cost and energy cost is known as the economy of size or scale,' However,
different types of facilities are not directly comparable as to demand cost or
energy cost. Nuclear generating facilities have high demand (capital) cost and
low energy (fuel) cost compared with fossil fuel generating facilities.
The amount of electrical energy taken by firm power customers varies from
day to day and from time to time within each day. These variations cause peaks
and valleys in the amount of electrical generation needed to supply the demand.
The quantity of energy required to meet the demand during the valleys in
demand is called the base load. Base load generating units are units that are
normally operated continually' (except for maintenance and accidents). Peak
load -units are units that are operated only a part' of the time and are usually
comparatively small units: Increased fuel cost is more than made up by decrease
in demand cost during periods of idleness. Thus, economy of size applies
primarily to base load generating units which operate, as nearly as possible,
continually.
A large utility, with many generating units, may employ units intermediate
in size between base load units and peaking units. To some extent, economy of
size may apply to the intermediate units. For purposes of this opinion, we shall
not again mention intermediate units, since they add nothing but 'complication
to an already complicated subject.
In addition to base load units and peaking units, a utility must have reserve
units which operate only a small part of the time. Reserve units are an economic
waste in two ways: (1) the depreciation and maintenance cost of such units must
be added into the selling price of electrical energy, and (2) if reserve units could
be used to generate energy, the same capital investment would produce more
electrical energy. (Moreover, human energy 'employed in building reserve units, if
not so employed, could be utilized to produce other desirable things.) In other
words, the greater the reserve generating capacity, the greater the economic loss.
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· The concept of using the most efficient units having the lowest overall power
production costs is called economic dispatch in the industry. Essentially,
economic dispatch means that for the loads to be supplied and for the location
of those loads, units are selected so that cost of producing the power delivered
to the loads at the various locations is minimized. This allocation of power
production may mean that some units are fully loaded while other units are not.
The reasons for differences in loading are differences in thermal efficiency of the
units (the amount of energy produced per unit cost of fuel), and the incremental
cost of transmission of the energy to the load (usually losses in power caused by
the ohmic resistance of the lines). In addition, energy may be available from
other utilities which costs less than the energy produced by the, utility's own
plants (economy energy). In that case, such energy may be procured as part of
operational coordination. A utility will at all times attempt to minimize cost of
power production.
The calculation of the best (Le., least cost) configuration of plants is quite
complicated. Older methods of economic dispatch used mathematical tables, but
more modern methods utilize digital computers to make the calculations.
From the above, the conclusion can be reached that some units are loaded
close to the rating of the unit if the alternative is using another unit which would
result in higher costs.
At this point, these concepts should be clear:
(I) A system will have a variety of generating facilities of different size,
and producing a unit of electrical energy at a different cost.
(2) Large facilities are expected to have lower demand costs and to have
lower energy costs.
(3) A system with a few large generating units will require more reserves
than the same system with a greater number of smaller generating units.
(4) A system will at a minimum keep spinning reserves equal to the
largest load on a single generating facility or unit.
(5) A system should supply the loads from the most efficient generating
units on the system so that the cost of producing the electrical energy is
minimized.
(6) Supplying power from the large generating units to achieve lower
energy costs is in conflict with achieving a reliable system with adequate
reserves.
If a method can be found so that large efficient units can be utilized without
increasing the reserve requirements significantly, then the cost of producing
power can be decreased. Reserve sharing between two utilities is a way to
accomplish this desirable result. Once two 'utilities have agreed to mutual
assistance in reserve sharing, other opportunities for increasing reliability of firm
power and ·economy in production of firm power by mutual assistance become
apparent. In each case, the number and variety of opportunities may vary with
'the particular circumstances.
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One opportunity is to have both systems controlled as one larger system so
that the most efficient units of the combined system are used (called joint
economic dispatch). Another is to plan a construction program of the combined
systems jointly and construct plants in time sequence. Such plants could be
larger than justified by the growth of either utility. The power from such plants
is controlled jointly utilizing joint economic dispatch. Another is scheduling
maintenance outages jointly so reserves and costs of power production are
optimized.
As an electrical utility, the Applicant is in the business of (1) acquiring firm
power by operation of its own facilities (self generation) supplemented by
purchase of firm power when needed and further supplemented by the assistance
provided by coordination agreements, and (2) selling such firm power at both
wholesale and retail. In the areas of the southern peninsula of Michigan in
which Applicant is franchised, Applicant is by far the largest utility whether
measured by generation capacity or by sales of firm power, o_r any other
reasonable yardstick. Impressed with these facts, the Parties have attempted to
define the relevant market in terms of electric power as a relevant product. Such
attempts ignore the material issues in controversy which are all concerned with

coordination.

RELEV ANT MATIERS IN CONTROVERSY
During the First Prehearing Conference, Counsel for Justice was asked to
clarify the areas to be explored in the evidentiary hearing and he did so [Tr. 46].
The Chairman of the Atomic Safety and Licensing Board (hereinafter ''Chairman,,3) asked if Justice contemplated introducing any evidence with respect to
the Midland units creating a situation inconsistent with the antitrust laws.
Justice answered "No" [Tr. 46]. The Chairman then asked the Counsel for the
Regulatory Staff the same question and again the answer was "No" [Tr.46).
Last, the Chairman asked the Counsel for the Intervenors the same question and
the reply was "I am in agreement with Counsel's statement." [Tr.46] The
Chairman then checked the replies to which all Parties adverse to Applicant
agreed, that no evidence would be introduced with respect to creating a situation
inconsistent with the antitrust laws [Tr. 4647] . The Board continued to explore
possible issues in controversy:

'Subsequent to closing of the record in this proceeding, Jerome Garfinkel, Esq., was
killed in an automobile accident: Reference to "Chairman", unless otherwise noted, is to
Chairman Garfinkel. This decision is rendered by the two remaining Board Members as
stipulated by the Parties to this proceeding (Justice, September 13, 1974; Staff and
Intervenors Uoint letter I , September 13, 1974; Applicant, September 13, 1974), and by
Order of the Chairman of the Atomic Safety and Licensing Board Panel (September 20,
1974).
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CHAIRMAN GARFINKEL: In response then are you saying the activity that
is contrary to the antitrust laws purposes is the refusal to permit these
municipals to participate in the coordination?
MR. BRAND: [Justice] Yes, your Honor, of various types. One kind of
coordination is such reserve sharing. Another kind of coordination is what
we call coordinative development .... One way is to engage in joint ventures.
• •. Another way is the sale of unit power. • •. A third way is to have
staggered development which I have just described .••. The net effect is we
take the full advantage of the new technology, but we can't do that unless
we have access to coordination through high voltage transmission.
[Tr. 55·56] .

*

*

*

MR. CLARK: [Board] Yes, but what is the situation: That is what I am
trying to find out.
MR. BRAND: [Justice] Ah, yes. The situation, as we have mentioned, more
briefly is maintenance of the power to grant or deny access to coordination.
In other words, so far as these smaller systems are concerned, the Applicant
has the power to grant or deny access to coordination.
MR. CLARK: Has the Applicant used that power?
MR. BRAND: Yes, your Honor, it has used it in an anticompetitive fashion
against the smaller systems.
MR. CLARK: And you intend to introduce evidence to that effect?
MR. BRAND: Yes, your

Hono~.

MR. CLARK: All right, that is one thing that you wish us to explore. You
are going to introduce evidence that the Applicant has used its power to
deny coordination activities with the smaller companies. [Tr. 59].

*

*

*

MR. CLARK: All right. Now what else do you suspect the Applicant of
having done which is in violation of the antitrust la~?
.

,

MR. BRAND: I think that forms the basic thrust of our case.
MR. CLARK: That is the thrust of your case?
MR. BRAND: Yes, your Honor. Now there will be evidence to show what
has created the situation which the Applicant now uses to maintain its
position. [Tr. 60] .

*

*
41

*

CHAIRMAN GARFINKEL: It is not a question of relief. The question is the
maintaining of a situation that is bothering us, and the question comes out
we are interested in that situation. In your brief, you talked about the
situation prior to the operation of the plant. [Tr. 65] .
"

*

*

*

DR. LEEDS: [Board] So it would be things that have happened in the past
that would tend to maintain, and the injuries that were created in the past?
MR. BRAND: Your Honor, the situation was created in the past. The
installation of th"e Midland unit would maintain the situation, because by its
very installation Applicant demonstrates its own power to use large units and
maintain its cost advantage and prevent the proposed intervenors from doing
so-excuse me-the intervenors from doing so. [Tr. 65·66] .
CHAIRMAN GARFINKEL: ... Do you have any comments, any additions
you want to make?
MR. RUTBERG: [Staff] No, Mr. Chairman.
CHAIRMAN GARFINKEL: Mr. Fairman, do you want to make any
additional statements?
MR. FAI RMAN: [Intervenors] I think perhaps at the close the question
from the Board did satisfy my concern. I think that the history is important
because whether it is proper or improper it shows a pattern of practice which
did not spring up over night and was not devised with the advent of the
Midland plant, but is a continuation of the kind of policy determinations
" that I, based on my recent experience, see no evidence of any modification .
. . . [Tr. 66·67] .

Subsequent to the First Prehearing Conference, the Board issued "Prehearing
Conference Order of the Atomic Safety and Licensing Board" on the 7th of
August 1972 stating the "Relevant Matters in Controversy":
The basic thrust of Justice's case is that (a) applicant has the power to
grant or deny access to coordination; (b) applicant has used this power in an
anticompetitive fashion against the smaller utility 'systems; (c) applicant's
said use of its power has brought into existence a situation inconsistent with
the antitrust laws, which situation would be maintained by activities under
the licenses that applicant seeks. Neither the intervening parties nor the
Atomic Energy Commission's regulatory staff enlarge this scope. Hence, the
scope of the relevant matters ,in controversy is as herein outlined.
No party to these proceedings objected to or requested revision to this
statement of Relevant Matters in Controversy at any time except Intervenor's
attempt to broaden them to include "create", discussed hereinafter.
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For example, counsel for Justice on January IS, 1974 [Tr.401l4012],
Staff in its Proposed Findings of Fact and Conclusion of Law page 4, October 8,
1974, Intervenors in "Answer of Intervenors to Applicant's Objection to
Document Request and Motion for Protective Order", page 5, November I,
1972, and Applicant in "Applicant, Objections to Document Requests and
Motion for Protective Order", page 12, October 26, 1972, all quoted with no
adverse comment the issues as defined by the Board in the August 7, 1972
Prehearing Conference Order.
In the letter from counsel for intervenors dated March 5, 1974, urging that
"maintain" be changed to "maintain or create", on page 3, counsel states
"Intervenors do not question the statement of issues in the Board's prehearing
conference order, although we note their extreme generality."
Proceedings under Section 105 of the Atomic Energy Act are not in the
nature of a full antitrust suit by Justice in a Federal court. Except in grandfather
clause cases, Section 105 proceedings are intended to be a part of the
"construction permit" phase of nuclear power plant licensing, to be held
concurrently with the "health and safety" and "environmental" hearings,'aitd to
be completed within the same interval as required by those hearings.
Determining the 'relevant matters in controversy is fundamental to the
hearing process. The Board was directed by the Commission to "decide those
matters relevant to that issue which are in controversy among the Parties".
Without determining the relevant matters in controversy, the Board could not
decide the issue in this case and limit the scope of discovery and testimony. In
the absence of a limitation on the scope of discovery and testimony, discovery
would become a fishing expedition, the proceedings would be filled with
irrelevant testimony and evidence, and the proceedings would be prolonged
intolerably, all of which would be contrary to administrative procedure, case law
and the purpose and intent of Section 105 of the Atomic Energy Act.
The Board has consistently reminded the parties when the opportunity
occurred that this proceeding was concerned only with the matters in
controversy as defined in the Board's Order of August 7, 1972. For example, the
relevant matters in controversy were read on 27th of October 1972 in the
opening statement of the Chairman at the beginning of the hearing [Tr.824]
and again in its Order of the 28th or'November 1972, "Order Ruling on the
Applicants' Objections to Document Requests, the Department of Justice's
Motion to Compel the Production of Four Categories of Documents, and the
Applicant's Motion for Protective Orders", the Board stated:
Applicant next objects to requests for documents relating to Applicant's
political activities (Request 3(e)). The Department argues that under the
'guise of appropriate political activities, the Applicant may have practiced a
mere sham to engage in forbidden activities. Whether or not Applicant has
engaged in unfair practices through political maneuvers is a matter not
relevant to the issues in controversy; more particularly, issues pertaining to
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coordination. Under the Commission's Notice of Antitrust Hearing dated
April 11, 1972, this Board may not address itself to matters not in
controversy. Consequently, we agree with Applicant's arguments concerning
. the invalidity of the request. The objection is sustained.

In another instance, the Chairman was questioning a witness of Justice:
CHAIRMAN GARFINKEL: The question is coordination, now. That's the
issue in this case.
THE WITNESS: Well, the question is coordination, 'of course.•.. get as
much evidence as I can, because I know through long experience in this
industrY that an isolated act; if one looks at a particular act and says, does
this act in and of itself violate the antitrust laws, and someone shows me that
there's another company which engages in precisely the same act, I can't
answer that question.
On the other hand, this act, in the context of a pattern of actions, has quite
a different meaning and implication than if it were simply viewed as an
isolated event. As a consequence, then, the answer here was twelve years,
and suppose in these twelve years a particular company did not acquire one
further.
CHAIRMAN GARFINKEL: .•. but there is no allegation in this proceeding
that we are challenging the acquisition program of the Applicant .... but as
you read the statement of issues, we are here to show whether or
not-whether the Applicant has the power to prevent or influence
coordination, and whether they used that power in an anticompetitive
fashion, the power of coordination in an anticompetitive fashion.
[Tr. 3986·3987] .

The Counsel for Justice clearly understood the issue in the proceeding
because in argument over the admission of documents during the Justice's direct
case stated:
MR. BRAND: [Justice] ... The issues set out in the Board's order are the
. existence of a power and the use of the power. We fully agree, and we do not
intend any conduct to be shown prior to 1960 concerning the use of the
power. The only use that we .propose to be made of evidence of what can be
described as conduct prior to 1960 is only the conduct as it affects the later
market structure.
In other words, when we are concerned with the existence of the power to
grant or deny access to coordination, then we are concerned with how did
the power come about, because it is useful to understand how the power
came about to determine whether or not that power actually exists ..•.
[Tr. 4011·12]. [See also Tr. 5920, 5923 and 6279].
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RELEV ANT MARKET
In view of the scope of the relevant matters in controversy, which were
accepted by all Parties, the relevant market is not a product market but is a
service market and that market is coordination services. As witness Gutman
testified: "you're dealing with a whole bundle of services." [Tr. 4693].
From the entire record, it is clear that the "smaller utility systems" in issue
"(b)" refers to the smaller utility systems in the area of the lower peninsula
where Applicant is now franchised to sell power and that area into which
Applicant could reasonably and feasibly extend service. Accordingly, the
relevant geographic market is all of the lower peninsula of Michigan except the
eastern section served by the Detroit Edison Company and the southwest section
served by the Indiana and Michigan Electric Company and the Michigan Gas and
Electric Company, both subsidiaries of American Electric Power Company.
[Exhibits OJ 18, 19, 20A which are maps of the area] .

BURDEN OF PROOF
In litigation, the burden of proof rests with the party accusing another of
unlawful behavior. In the present proceedings, Justice, with the acquiescence of
Staff and Intervenor, proposes an order that the activities under the licenses
sought by Applicant would maintain a situation inconsistent with the antitrust
laws. Justi~e based this proposal on Applicant's behavior with regard to
coordination. The Board's Order of August 7, 1972 merely stated the relevant
matters in controversy in terse language.
In this country, persons or entities accused of criminal or tortious conduct
do not have the burden of proving a negative; i.e., that no such misconduct
exists. The Commission's Rules of Practice 10 CFR §2.732 which follows
§556(d) of the Administrative Procedure Act, provides: "Unless otherwise
ordered by the presiding officer, the Applicant or the proponent of an order has
the burden of proof." The presiding officer has not ruled otherwise in this
proceeding. Therefore, in accordance with' the usual principles of law and the
Commission's Rules of Practice, the burden of proof rests upon Justice, Staff
and Intervenors.

BASIC LEGAL CONCEPTS
The Board has a duty and obligation to explain its reasoning [Rule 2.760c
Rules of Practice]. Beyond the normal reqUirement in any case, the Board in a
case of first impression expects that its decision will be widely read. This part of
the opinion collects in one place several legal concepts developed as a result of
independent Board research on the legal basis for Board actions. Not all such
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concepts are collected here but only those on especially important aspects of the
case. Others are contained throughout the text of the decision.
In seeking the meaning of a statute containing language which has never been
construed and the meaning of which is not clear, it is not unusual to review the
legislative history. In the instant case, the legislative history contains various
expressions of the interest of witnesses and lawmakers each having a point of
view different from the other. Sec. 105 as amended by Public Law 91·560
represented a compromise acceptable to the Joint Committee on Atomic Energy
and to the Congress. In the Legislative History of PL 91·560, the matter is
expressed at page 7130 as follows:
Of course, the committee is intensely aware that around the subject of
prelicensing review and the provisions of subsection 105c, hover opinions
and emotions ranging from one extreme to the other pole. A t one extremity

is the view that no prelicensing antitrust review is either necessary or
advisable and that the first two subsections of section 105 concerned with
violation of the antitrust lalNS and the information which the Commission is
obliged to report to the A ttorney General are wholly adequate to deal with
antitrust considerations. Additionally, there are those who point out that it
is unreasonable and unwise to inflict on the construction or operation of
nuclear power plants and the AEC licensing process any antitrust review
mechanism that is not required in connection with other types of generating
facilities. At the opposite pole is the view that the licensing process should.
be used not only to nip in the bud any incipient antitrust situation but also
to further such competitive postures, outside of the ambit of the provisions
and established policies of the antitrust lalNS, as the Commission might
consider beneficial to the free enterprise system. The Joint Committee does
not favor, and the bill does not satisfy, either extreme view.
Senator Pastore told the Senate:
The committee and its staff spent many, many hours on this [antitrust]
aspect of the bill, and I can assure the Senate that we consider very carefully
the considerable testimony, comments and opinions we received from
interested agencies, associations, companies and' individuals, including
representatives from the Antitrust Division of the Justice Department, from
privately owned utilities, and from public and cooperative power interests.
The end product, as delineated in H. R. 18679, is a carefully perfected
compromise by the committee itself; I want to emphasize that it does not

represent the position, the preference, or the input of any of the special
pleaders inside or outside of the Government. In the committee's judgment,
revised subsection 105c, which the committee carefully put together to the
satisfaction of all its members, constitutes a balanced, moderate framework
for a reasonable licensing review procedure. 16 Congo Rec. S. 39619
(December 2,1970) (Emphasis added)J .
.

n
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While the legislative history makes clear the general intent of the Joint
Committee and of Congress, many hours of study of history and hearings which
formed a basis for PL 91-560 were sterile in the sense of not providing gUidance
as to the appropriate construction of the specific language of the Act. Of
necessity, such gUidance has been sought elsewhere.

SITUATION INCONSISTENT WITH THE ANTITRUST LAWS
The first legal concept which needs clarification is the term "situation
inconsistent with the antitrust laws". The antitrust laws have for their purpose
the promotion and preservation of competition among business entities engaged
in interstate or foreign commerce. In other words, the antitrust laws recognize
the right of business entities to compete and the principle that such entities must
be prepared to encounter competition by others. In considering alleged
violations of the Sherman Act, it is competition which must be preserved and
not competitors. The elimination of one or more competitors by competitive
conduct is not inconsistent with the Sherman Act.
In U. S. v. Aluminum.Co. of America, 148 F. 2d 416,429 (2nd Cir. 1945),
Judge Hand stated:
It does not follow because "Alcoa" had such a monopoly, that it
"monopolized" the ingot market: it may not have achieved monopoly;
monopoly may have been thrust upon it.

*

*

*

Nevertheless, it is unquestionably true that from the very outset the courts
have at least kept in reserve the possibility that the origin of a monopoly
may be critical in determining its legality; anti for this they had warrant in
some of the congressional debates which accompanied the passage of the
Act. In Re Greene, C. C. Ohio, 52 F. 104, 116, 117; United States v.
Trans-Missouri Freight Association, 8 Cir., 58 F. 58, 82, 24 L. R. A. 73. This
notion has usually been, expressed by saying that size does not determine
guilt; that there must be some "exclusion" of competitors; that the growth
must be something else than "natural" or "normal"; that there must be a
"wrongful intent", or some other specific intent; or that some "unduly"
coercive means must be used. At times there has been emphasis upon the use
of the active verb, "monopolize", as the judge noted in the case at bar.
United States v. Standard Oil Co., C. C. Mo., 173 F. 177, 196; Unite~ States
v. Whiting, D. C., 212 F.466, 478; Patterson v. United States, 6 Cir., 222
F. 599,619; National Biscuit Co. v. Federal Trade Commission, 2 Cir.,299
F.733, 738. What engendered these compunctions is reasonably plain;
persons may unwittingly find themselves in possession of a monopoly,
automatically so to say; that is, without having intended either to put an end
to existing competition, or to prevent competition from arising when none
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had existed; they may become monopolists by force of accident. Since the
Act makes "monopolizing" a crime, as well as a civil wrong, it would be not
only unfair, but presumably contrary to the intent of Congress, to include
such instances. A market may, for ~xample, be so limited that it is
impossible to produce at all and meet the cost of production except by a
plant large enough to supply the whole demand. Or there may be changes in
taste or in cost which drive out all but one purveyor. A single producer may
be the survivor out of a group of active competitors, merely by virtue of his
superior skill, foresight and industry. In such cases a strong argument can be

made that, although the result may expose the public to the evils of
monopoly, the Act does not mean to condemn the resultant of those very
forces which it is its prime object to foster: finis opus coronat. The
successful competitor, having been urged to compete, must not be turned
upon when he wins. The most extreme expression of this view is in United

States v. United States Steel Corporation, 251 US 417, 40 S. Ct. 293, 64
L. Ed. 343, 8 ALR 1121, from which we quote in the margin; and which
Sanford, J., in part repeated in United States v. International Harvester
Corporation, 274 US 693, 708, 47 S. Ct. 748, 71 L. Ed. 1302 (Emphasis
added).4
(See also Cole v. Hughes Tool Co., 215 F. 2d 924 (10 Cir. 1954), cert. den.,
Ford v. Hughes Tool Co., 348 US 927,99 L. Ed. 726, 75 S. Ct. 339 (1955».
An explanation of the aim of Section 7 of the Clayton Act is suggested in a
footnote in Brown Shoe Co. v. U. S., 370 US 294, 72, 82 S. Ct. 1502,8 L. Ed.
2d 510 (1962), and in the main decision in U. S. v. Philadelphia National Bank,
374 US 321, 370, 1.0 L. Ed. 2d 915, 949, 83 S. Ct. 1715 (1963). The Court
stated:
(S)urely one premise of an antimerger statute such as Sec. 7 is that corporate
growth by internal expansion is socially preferable to growth by acquisition.
'In the traditional antitrust cases (Sherman and Sec. 7 of the Clayton Act),
the emphasis is on "monopoly" and "competition". In this context, if
competition flourishes, competitors may be injured or destroyed (see quotation
from Alcoa above). In the FTC Act, the emphasis is on protection of
"competitors" and "consumers" from unfair practices regardless of whether or
not the forbidden activities affect competition. Thus, when Sec. 5 of the FTC
Act is included in the expression "the antitrust laws", one is hemmed in and
must move with care between the Scylla of forbidden injury to competition and
the Charybdis of forbidden injury to competitors and consumers. Injury to
(1) competition, (2) competitors, and (3) consumers are all taboo. For privately'
owned utilities, there is, for other reasons, a fourth taboo; to wit, injury. to
stockholders. Thus, one is forbidden (1) to have a scheme to cause forbidden
4 Alcoa was found to have violated the Sherman Act because of an illegal scheme to
maintain its existing monopoly.
.
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injury to these four classes, (2) to enter a conspiracy to cause forbidden injury
to these four classes'. When used alone, th~' term "scheme" in~ludes- also plans,
progr~ms or other forms of consdous unilateral behavior, the effect ofwhi~h is
to cause the forbidden injury. Whe'n used alone, the term "conspiracy" includes
contracts: 'combinations, joint ventures or other forms of conscious joint action
with others the effe'c't of which is to cause the forbidden injury.
,
Since the purpose 'of the antitrust laws is to promote and preserve
competition, it follows that a "situation'inconsistent with the antitrust laws"
must mean 'anticompetitive conduct. Such 'anticompetitive 'conduct may violate
the. antitrust laws by monopolization, conspiracies in restraint of trade,
acquisitions which substantially lessen competition or tend to create a
monopoly, unfair methods of competition, or deceptive acts or practices in
commerce. For purposes of Sec. 105, such· conduct need not amount to a
statutory violation if it meets appropriate criteria for determining anticompeti·
tive conduct; The cases dealing with violation. of the Sherman Act and the
Clayton Act provide little guidance in the selection ,of appropriate 'criteria for
determining anticompetitive conduct which does not amount to a violation of
antitrust laws.
Section 5 of the Federal Trade Commission Act (15 USC 45) is indefinite in
that the terms ~'unfair methods of competition" and "unfair or deceptive acts or
practice in commerce" used therein are of uncertain scope. The Supreme Court
in a recent, decision held that Section 5 of the Federal Trade Commission Act
empowered the Federal ·Trade Commission (hereinafter, FTC) to . define and
proscribe an unfair competitive practice, even though the practice does not
infringe either the letter or the spirit. of the antitrust laws and to proscribe
practices as unfair or deceptive in their effect upon consumers regardless of their
nature or quality as competitive practices or their effect on competition. FTC v.
The Sperry and Hutchinson Company, 405 US 233,31 L. Ed. 2d 170,92 S. Ct.
898 (1972). The court concluded 'that violations of the antitrust law include
conduct that the' FTC has 'defined as an "unfair method'of competition" or
"unfair' or deceptive acts or practices" pursuant to its power under Sec. 5. ,
, ' : The exploration of the scope of Section' 5 of the FTC Act has led to the
development of criteria which we find useful.
, ",The Supreme, Court, in Sperry, gives guidance in quoting from an earlier
Supreme Court case giving a broad .interpretation to the authority of the FTC.
The authority of the FTC was held to reach acts which were long deemed to be
against public policy as evidenced by' common law and criminal law, FTC v.
R. F. Keppel and Bro., Inc., 291 US 304, 78 L. Ed. 814, 54 S. Ct. 423 (1934):
Thenceforth, unfair competitive practices were not limited to those likely to
have anticompetitive consequences after the manne'r of the antitrust laws:
nor were unfair practices in commerce confined to purely competitive
behavi'or.[Spe,.,y, supra at 2~J. ",. "
i·,
'
,c
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The'Cou~t also quoted in Sperry at p. 243, a statement from Keppel:
'
'It' woufd not have been a difficult feat of draftsmanship to have restricted
, the operation of'the Trade Co'mmission Act to' those methods of
competition in interstate commerce which are forbidden at common law or
which are 'likely to grow into violations of the Sherman Act, if that had been
the purpose of the iegislation.[Keppel, supra, at 310J '
.•

.

:

:

'!

Similarly, it would, not have been a difficult feat, of draftsmanship to have
restricted the operation of Section 105 of the Atomic Energy Act to violations
oL the antitrust laws including Section 5 of the FTC Act including "unfair
methods of competition", or ,'~unfair or deceptive acts or practices" as
determined by the FTC. In fact, the, Board in the, last sentence essentially
drafted such a restriction. However, Congress did not.
In approving FTC's guidelines for construing Section 5 of the FTC Act, the
Court in Sperry, p. 244, note 5, quoted factors which the FTC deemed suitable
for its use in declaring practices unfair, thus making such practices a violation of
Section 5. The Ninth Circuit quoted the aforesaid list 'of factors as suitable for
the said purpose. Heater v. FTC, 503 F. 2d 321, 323 (9th Cir. 1974). After
careful consideration, we deem the use of the aforesaid factors as criteria to be
appropriate in supplementing "violation of' the antitrust laws so as to cover the
entire area of conducV'inconsistent with" said laws.
,In summary, we 'conclude as a matter of law that' "situation inconsistent
with the antitrust laws" means anticompetitive conduct, which term includes
both violations of the antitrust laws ,and practices determined to be unfair by the
use of the criteria quoted in Heater v. FTC supra. In determining the existence
of anticompetitive conduct, each of the folloWing criteria should be considered:
(a) conduct which is a violation of the antitrust laws enumerated in Section 105a
of the Atoinic Energy Act, including conduct heretofore determined to be unfair
by the FTC pursuant to Section 5 of the 'FTC Act; and (b) conduct, without
necessarily having been previously considered unlawful; (l) which offends public
policy as it has been established by statutes; the common law, or otherwise, or,
in other words, is within at least the penumbra of some common law, statutory,
or other established concept of unfairness; (2) which is immoral, unethical,
oppressive or unscrupulous; and (3) which causes substantial injury to consumers
or competitors or other businessmen. ,The term "violations of the antitrust laws'~
as used in this Board opinion means practices which have been determined to be
violations of the antitrust laws in authoritative Federal court'opinions.
\' ,
.

,

CAUSAL CONNECTION--'NEXUS

"

'

; Once: a Board has found an act~~l or prospeCtive situation inconsistent with
the antitrust laws (anticompetitive conduct), it must consider whether such
situation will be created or maintained by activities under the license. The said
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activities must have a causal connection with the creation or maintenance of the
said situation.
The ,term nexus, has been used in City of Lafayette, Louisiana v. SEC
consolidated with City of Lafayette, Louisiana v. FPC, Gulf States Utilities Co.,
intervenor, 147 App. D. C. 98, 454 F. 2d 941 (1971) especially at pages 953 and
956, affirmed sub nomine Gulf States Utilities v. FPC, 411 US 747, 93 S. Ct.
1870, 36 L. Ed. 2d 635 (1973), reh. den. 412 US 944, 93 S. Ct. 2767,37 L. Ed.
2d 405 (hereinafter called the Gulf States case).
The Commission re<:ognized the need for nexus in the Matter of Louisiana
Power and Ught Company. (hereinafter the LP&L case), Docket No. 50-382A,
Memorandum and ,Order of September 28,1973, RAI-73-9, pp. 619-622. The
Commission pointed out, that the fact. of the comingling of power from the
licensed facility with the power froIT\ the, Applicant's other generating facilities
"should not be utilized to support the view that a'n application to construct one
nuclear plant somehow authorizes an inquiry into all alleged anticompetitive
practices in the electric utility industry." The Commission further said:
The hearing issues cannot and should not be divorced from the overriding
requireme~t that there be a reasonable nexus between the alleged anticom·
petitive practices and, the activities under the particular nuclear .license ...
We remind the Board and the,parties that if it becomes apparent at any point
that no meaningful nexus can be shown, all or part of the proceedings should
be summarily disposed of.
In this case of first impression, the disagreement of the Parties as to the facts
and as to the interpretation of the law, led the Board to defer rulirigs on nexus
until after a full hearing.
,
The question of nexus remains a primary arid predominimt matter which
must be resolved as to each alleged anticompetitive practice.
Neither,the Gulf Sta tes case or the LP&L case defined nexus in such terms as
to give assurance in applying the doctrine to proceedings under Section 105 of
the Act. ,The brief of the Parties did not close the hiatus: The Board has,
therefore, analyzed 'the matter in order to reach a modus operandi in the
application of the doctrine to this proceeding.
Section 1 of the Act reads, in part, as follows:
Atomic' energy 'is capable of application for peaceful as well as military
purposes. It is therefore declared to be the policy of the United States that
.•• the development, use and control of atomic energy shall be directed so as
to promote world peace, improve the general welfare, increase the standard
of living, and strengthen free competition in private enterprise.
I

Section 3 of the Act reads, in part, as follows:
It i~ the purpose of this Act 'to effectuate the policies set forth by providing
for ..• a program to encourage widespread participation in the development
and utilization 'of atomic energy for. peaceful purposes to' the maximum
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extent consistent with the common defense and security and with the health
and safety of the public.

Chapter 10 (Sections 101-110) of the Act carries out the quoted policy and
purpose of the Act by authorizing licensing, which' includes the licensing' of
nuclear power plants for the production of electric energy. Such licenses grant to
the licensees permission and authorization to carrY out the licensed activities.
Where the Congress has by legislation provided for the grant for spedfied rights,
it is axiomatic that the use of activities authorized by such a giant or license
cannot create or maintain a situation' inconsistent with the antitrust laws. The
use 'of the licensed activities ani immune from the antitrust laws. Yet Section
105 of the Act requires a 'determination that such activities' will not create or
maintain a situation inconsistent with'the antitrust laws. The problem, then,
becomes one' of determining how activities which, are lawful can create' or
maintain a situation inconsistent with the antitrust laws.
, As Judge Hand pOinted out ill 'the quota'tion above from the Alcoa case',
since the antitrust laws are criminal as well ~as civil, intent is an important factor
in weighing alleged anticompetitive conduct. If there is evidence of intent to
carry out it scheme or conspiracy to 'achieve an anticompetitive result, the
execution of such a scheme is anticompetitive conduct. If the result of the
scheme is so 'clearly anticompetitive that reasonable men would not differ in so
characterizing it, then the intent may be presumed. "
The means for carrying out an anticompetitive scheme need not be illegal. It
is not important whether means for carrying out an illegal scheme are in
themselves lawful or unlawful. American Tobacco Co. v.,U. S., 328 US 781, 66
S. Ct. 1125,90 L. Ed. 1575 (1946).
If lawful activities can be the means of carrying out an anticompetitive
scheme, then "activities under the license" can be causally ,connected to the
anticompetitive conduct. Should this occur, we may appropriately characterize
such ,behavior as the misuse of activities under the license. However, the causal
connection m,!st be more than incidental or inconsequential.
. , ,,'
Nexus and ,nexum are both Latin nouns derived from the verb necto. The
dictionary definitions and the use of these words ,by ol!tstanding Romans
provide a good starting point for our study, of "nexus". Cassell's Latin-English
and ,English-Latin Dictionary published by.Funk and Wagnalls Co. of New ,York
and London s 'provide~ both def!nitions and usage. On pages 361 and 363~ we
find the following:
necto, nexui and nexi, nexum, 3. I. Lit., A. to tie, bind, fasten, connect,
weave or fasten together; catenas, coronam, Hor.; co~am myrto, 0:,. B. to
bind, fetter, enslave, in consequence of debt, Liv.; eo anno plebi Romanae
velut aliu,d initium libertati~ factull)' est, 'quod -necti desierunt, .Liv. II.
,r

,

S The copy u'sed is without d~te' o~ 'editio~ 'identification. The' 'o'nlY clues ar~ the
statement that ii is in the "231st thousand" and that it was bought about 1920;1925.
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Transf., A. to ,affix, attach,' ex hoc genere causarum ex' aeterriitate
pendentium fatum a Stoicis nectitur, Cic. B. to connect; Cic.; dolum, to plot,
Liv.; causas inanes; bring forward, Verg.; numeris verba, Ov.
nexum-i, n. (necto), a formal transaction between debtor and creditor, by
which the debtor pledged his liberty as security for his debt, Liv.; meton.,
the obligation created by nexum, Cic.; quum sunt propter unius libidinem,
omnia nexa civium.liberata nectierque postea desitum, Cic.

.'

nexus-us, m. (necto). I. a 'binding, tying together, entwining, connecting;
'atomorum, Cic.; serpens, baculum qui nexibus ambit, Ov. II. Fig., A. legis
nexus, Tac. B. the relation or obligation arising from nexum; nexu vincti,
Liv.; se nexu obligare, Cic. '

In the case of the debtor,.the unpaid debt is the proximate and sole cause of
the resulting slavery. Thus, in this usage of Livy (T. Livius Patavinus, historian,
died 16 BC), nexus is the proximate and sole causal relationship.
Nexus as "entwinirig" in the quotation from Ovid (p.Ovidius Naso, a poet
who died in 16 AD) references a serpent or snake 'entwined around a rod or
staff. This is obviously an allusion to the cadu'ceus which was originally the wand
or staff of the Mercury and later 'was the staff of office used by heralds. In
modem times, 'the caduceus has been adopted as a professional insigne by our
'
medical brethren. I '
For those in the nuclear power 'industiy, the most interesting use is that by
Cicero (M. Tullius Cicero, 'orator and philosopher who died 43' BC) who related
nexus to the binding force of the atom ("atomerum, Cic."). In his day, this force
.was so great that the parts '.of the atom could not be separated. Cassell's
Dictionary at page 59, states it thus:
,atomus--:-i, f. (aropos), that which is incapable of division, an atom, Cic.
Centuries' were to pass before Paracelsus Phillippus Aureoltis Theophrastus
Bombastus von Hohenheim, Swiss born alchemist'and physician (1493-1541),
and his fellow alchemists' tried in vain to split the atom'in order to' transmute
baser metals such as lead into' gold. More centuries were to pass illi til the
beginning of the atomic age, which was ushered iriby the successful experiment
carried out under the stadium of the University of Chicago in 1942. Even now,
while the atom has been' harnessed to pr~duce electric energy, the splitting of
the atom is no easy ta~~. It requires ~e 'e'.'ercise of great force in a complex
reactor. '
If we visualize nexus as meaning a tie, binding events together as tightly as
the parts of the atom are-bound, then nexus 'is an extremely tight and intimate
bond. If, we accept the debtor relationship of Uvy, then nexus means the
proximate and sole cause of the injury .
. While the meaning of nexus, to, the Romans is instructive and not to be
;lightingly disregarded, nevertheless we ,all know that the meanings of words
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tend to, change with. the, passage of time. Turning now to more, recent
authorities, we retain the concept that nexus is a shorthand way of expressing a
bond or causal connection. The inquiry is still: "how tight a bond?" or "how
much causal connection?".
Guidance is provided by Prosser, Handbook oj the Law of Torts, 3rd edition
(1964) at page 244:
The defendant's canduct is a Cause .of the event if it was a material element
and a substantial' facta'r in bringing it abaut. Whether it was such a
substantial factar is far the jury (Le., the trier .of facts) ta determine, unless
the issue is sa clear that reasanable men cauld nat differ. It has been
cansidered that "substantial factar" is a phrase sufficiently intelligible ta the
layman ta furnish an adequate guide in instructians ta the jury, and that it is
neither passible nar desirable ta reduce it ta any lower terms. As applied ta
the fact .of causatian alane, na better test has been devised.
j

.

,

•

~

This concept of causal connection has been used by the courts in ,treble
damage cases. In Zenith Vinyl Fabrics Carp. v. Fard Motor Company, 357 F.
Supp. 133, 137 (E. D. Mich. 1973), the court states:
In additian, plaintiff must establish that the alleged vialatian .of the antitrust
laws was a "material cause" .of or a "substantial factor" in the occurrence of
his injury. Continental are Co. v. Unian Carbide & Carban Carp., 370 US
690, 702, 82 S. Ct. 1404,8 L. Ed. 2d 777 (1962); Bigelow v. RKO Radia
Pictures, 327 US 251,66 S. Ct. 574, 90 L. Ed. 652 (1946); Note, Standing
ta Sue for Treble Damages Under Section 4 of the Clay tan Act, 64 Colm.
L. Rev. 570, 575-6 (1964).
In Karseal Corp. v. Richfield Oil Corp., 221 F. 2d 358,362 (9th Cir. 1955), the
Court stated:
:
Ou'r problem is whether the facts as alleged show the necessary causal
relatianship. Richfield relies an an absence of proximate cause and directness
.of injury fram the facts pleaded. In a private antitrust suit, the plaintiff must
not only allege a violatian of the antitrust laws, but damage to the plaintiff
proximately resulting from the acts and conduct which canstitute the
vialation. Feddersen Matars v. Ward, 10 Cir., 1950, 180 F.2d 519, 522;
Clark Oil Ca. v. Phillips Petraleum Ca., 8 Cir., 1945, 148 F.2d 580,582,
certiorari denietl 326 US 734,66 S. Ct. 42, 90 L. Ed. 437; Narthwestern Oil
, Co. v. Sacony-Vacuum Oil Co.,. ~ Cir., 1943, 138 F.2d 96?, certiorari
denied 321 US 792, 64 S. Ct. 790, 88 L. Ed. 1081; Glenn Coal Ca. v.
Dickinson Fuel Ca., 4th Cir., 193~, 72 F.2d 885, 887; Myers v. Sliell Oil
Ca., D. C. S. D. Cal. 1951,96 F. Supp. 670, 674 (Emphasis added).
The Staffs show was in the bull's-eye when it cited Municipal Electric
Association of Massachusetts v. SEC, 413 F; 2d 1052 (DC Cir.1969). That 'case
was remanded to SEC because the allegations of the plaintiffs, if proved, would
be a basis for a finding of a situation inconsisterit with the antitrust laws.
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Plaintiff alleged the existence of conspiracy to monopolize by exclusion of
Plaintiffs from participation in nuclear power plants. Moreover, the capital
structure of Yankee was such that the acquisition of the stock carried with it
acquisition of all of the low cost power to the exclusion of the municipals. In
this connection, the Court said:
'
The cont'rol challenged by Municipals is tied in significant manner to the
organization of the stock ...
I

In other words; the refusal' of access was tied' in significant manner (had nexus)
to a conspiracy which allegedly created or maintained a situation inconsistent
with the antitrust laws (an illegal conspiracy to monopolize).
Justice and Intervenors argue that the existence of a situation inconsistent
with the antitrust laws and 'the simultaneous existence of activities under licenses
to build and operate a nuclear reactor automatically supply a bond which is a
basis for nexus. Thus Justice on p.226 of its Brief and Proposed Findings of
Factdated October 8,1974 states:
'
'This power will not and cannot be'marketed in isbiatio'n .•. the Midland
units will be integrated into Applicant's system and coordinated with
gene'ration of other systems through the regional power exchange market.
"
.
Intervenors ,in their Memorandum Considering the Effect of Commission's
Opinion in 'the Matter of Louisiana 'Power and Light, Company dated
.. ","
October,18, 19J3 at page 13 state:
In judging the clo~eness of the relationship that should be shown between
the relief c1aim,ed necessary and the operation of the plant, it should again be
stressed that Consumers Power is ,?perating an integrated system.
After careful consideration, the very tight, almost unbreakable, causal bond
of Cicero and his compatriots is rejected as a basis for 'finding nexu's. Also, the
very loose incidental and inconsequential bond urged by Justice and Intervenors
is rejected as a basis for finding nexus. In the middle ground used by current
legal authOrities, the kind of bond which is a'basis for nexus is found:Nexus
exists' between otherwise lawful activities under a license or proposed license and
a situation inconsistent with the antitrust laws if, and only if, the said activities
are misused so as to be a material element and a substantial factor in a scheme or
conspiracy" the purpose 'or 'effect of which is to cause the' creation or
maintenance of said situation. ,."

MISUSE OF ACTIVITIES UNDER THE LICENSE
The problem now becomes one of distinguishing between use and misuse of
activities under the license. Upon reflection, it appears that a study of a more
mature branch ~f the law which deals with an analogous problem can be
enlightening.
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The best analogy is found in the pate'nt law. Both the license granted by the
Nuclear Regulatory Commission and the patent granted by the Commissioner of
Patents stem from statutory Congressional actions. In both, activities 'within the
scope of the grant are immune from the reach of the antitrust laws. In both,
misuse beyond the scope of the grant is subject to antitrus't scrutiny. Iil both,
misuse may, but need not, amount to a violation of the antitrust laws: In both,
the penalty for misuse is a requirement that the misuse be purged before the
benefits of the grant may be enjoyed. Thus, in the nuclear power facility license
case, the grant may ,be withheld or suspended or conditioned to bring about
discontinuance of the misuse and, in the patent case, enforcement by the courts
of the patentee's exclusive rights is denied pending discontinuance of the misuse.
Accordingly" the differentiation between use and misuse in the patent law is
completely analogous and gives reliable guidance.
.,
Pursuant to public, policy and statutes implementing it, invent~rs are
granted, for a period of time, an exclusive right, to practice the inventions
described, and claimed in their Letters Patent. The exercise of this exclusive right
is not per se anticompetitive conduct.
,
The owner of a patent has the right to sell it or to keep it, to manufacture
the article himself or t~ license others to manufacture _it, to sell such article
himself or to authorize others to sell it. E. Bement & Sons v. National Harrow
Co., 186 US 70, 46 L. Ed. 1058,' 22 S. Ct. 747 (1902); Heaton-Peninsula
Button Fastener Co. v. Eureka Specialty Co., 35 ALR 728;732, 25 CCA 267,
274,47 US App. 146, 160,77 F. 228, 294 (quoted with approval in the Bement
case);' Continental Pape'r 'Bag Co. v.' Eastern Paper Bag Co., 210 US 405, 52
L. Ed. 1122 (1908); Hartford Empire Co. v. U. S., 323 US 386,65 S. ct: 373,
89 L. Ed. 322 (1944). U. S. v. Line Material Co., 333 US 289, 309, 92 ,L. Ed.
701, 718, 68 S. Ct. 550 (1947). All such conduct is proper use of the grant and
is immunized from the antitrust laws.
Patents have an interesting feature: A patentee receives financial rewards by
the practice of the patented .invention. In doing this, he automatically provides
to the public the advantages thereof, either by making available to the public a
new product, a better product or cheaper product. In other words, activities
under a patent redound to the benefits of the public.
'_'
, This same principle applies to license for the construction and operation of a
nuclear reactor. In order to derive a benefit, the licensee must operate the
reactor to generate electric energy and sell such energy. Every customer,
wholesale and retail, receives the benefit of a nuclear power source, which is
independent of 'fossil fuel, 'and the benefit of lower costs 'which will be part of
the pricing procedure. Also, the retail customers of the licensee's wholesale
customers will similarly benefit: 'Thus, the public automatically has access to and
receives benefits by the availability of the electric energy 'from activities under
the license.'
'
'"
"
.
,
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,I

There are many instances where the conduct of a' patentee has been held to
be a violation of the antitrust laws. Let us review a few instances of violation' and
then evolve a broad conclusion as to how this can be.
A patent owner who exercised his exclusive legal right under the patent grant
to sell a patented product and who as a part of that sale attempts to fix the price
of another product containing the patented product violates the antitrust laws.
Ethyl Gasoline Corp. v. U. S.~ 309 US 436, 60 S. Ct. 618, 84 L. Ed. 852 (1940);
U. S. v. Univis Lens Co., 316 US 241, 62 S. Ct. 1088,86 L. Ed. 1408 (1942) ..
The sale of a patented product on condition that the vendee must also
purchase an unpatented product (a tying contract) is a misuse of the patent.
Mercoid CorPoration v. Mid·Continent Co., 320 US, 661, 88 L. Ed. 376, 64
S. Ct. 268 (1953). It is also a violation of the antitrust laws. International Salt
Co. v. U. S., 339 US 392, 68 S. CL 12,92 L. Ed. 20 (1947). White Motor Co. v.
U. S., 372 US 253,83 S. ct. 696, 9 L. Ed. 2d 738 (1963).
'
Misuse of patent licenses, which licenses are legal activities under the patent
grant, as part of a contract or conspiracy to monopolize or restrain trade is a
violation of the antitrust laws. U:S. v. Masonite Corp., 316 US 265, 62 S. Ct.
1070,86 L. Ed.'1461 (1942); U. S. v. Singer Manufacturing Co:, 374 US 174,83
S. Ct. 1773, I OLe Ed. 2d 823 (1963), U. S. v. Line Material Co. supra.
The formation of joint ventures in Canada and other countries to exploit the
patented inventions of the joint venturers (agreement not to compete) is a
Violation of the antitrust laws since it adversely' affected the foreign commerce
of the United States, U. S. v. ICi, 100 F. Supp. 504 (S. D. N. Y.1951). '
In each of the above instances, the misuse of activities under the patent grant
cC?nstituted a, material element and a Significant ,factor of the scheme or
conspiracy which violated the antitrust laws. In other words, a meaningful tie or
nexus existed between the misuse, of activities under the patent grant and the
conduct which violated the antitrust laws.
,The grant of a patent, while immunizing activities under the patent, does not
immunize from the reach of the antitrust laws conduct not fairly or plainly
within the grant, U. S. v. Masonite, supra. To state the proposition another way,
a scheme forbidden by the antitrust laws does not become immunized because a
significant factor or material element in carrying out the scheme is, per se,
lawful. American Tobacco Co. v. U. S., supra.
If patent misus~ exists, such misuse need not amount to a violation of the
antitrust laws. The Supreme Court in Morton Salt Co. v. Suppiger Co., 314 US
488,86 L. Ed. 363, 62 S. Ct. 402 (1941) stated that courts sitting as courts of
equity would not grant injunctions in patent infringement suits ,while the
patentee was engaged in practices contrary to the public policy as evinced by the
Constitution and patent law. See also United States v. U. S. Gypsum Co., 333
US 364, 92 L. Ed. 746, 68 S. Ct. 525 (1948), Zenith Radio Corp. v. Hazeltine
Research, Inc., 395 US 100, 23 L. Ed. 2d 129, 89 S. Ct. 1562 (1968),
Berlenbach v. Anderson and Thompson Ski ,Co., 329 f.2d 782 (9th Cir. 1964)
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an4 Laitram Corporation v. King Crab, Inc., 245 F. Supp. 1019 (D. Alaska
1965) quoted in Zenith supra at 140.
,
'
While patent law has been discussed because patent law is completely
analogous to our problem, other analogies can be found. One is the field of labor
law. Just as we did not discuss patent law in detail, we will not discuss labor law
in detail.
The Supreme Cou~t recently decided a case involving labor and the antitrust
laws. This, case contains an excellent summary of the present status of the law
and discussion of the principles involved:
The basic source of organized labor's exemption from federal antitrust laws
are § § 6 and 20 of the Clayton Act, ,15 USC § 17 and 29 USC § 52, and the
Norris·LaGuardia Act, 29 U.SC § § 104, 105 and '11,3. These statutes declare
that labor unions are not combinations or conspiracies in restraint of trade,
and exempt specific union activities, including secondary picketing and
boycotts from the operation of the antitrust laws. See United States v.
Hutcheson, 312 US 219 (1941). They do not exempt concerted action or
agreements between unions and nonlabor parties. UMW v•. Pennington, 381
US 657, 662 (1965). The Court has recognized, however, that a proper
accommodation between the congressional policy favoring collective bargain'
ing under the NLRA and the congressional policy favoring free competition
in business markets requires that some union-employer agreements be
accorded a limited nonstatutory exemption from antitrust sanctions. Meat
Cutters Loca/189 v.'Jewe/ Tea Co., 381 US 676 (1965).
The nonstatutory exemption has its source in t~e strong labor policy
favoring 'the association of employees to eliminate competition over wages
and working conditions. Union success in organizing 'workers and standard·
izing wages ultimately will affect price competition among employers, but
the goals of federal labor law never could be achieved if this effect on
. business competition were 'held a violation of the antitrust laws. The Court
. therefore has ac:knowledged that labor policy requires tolerance for the
lessening of business competition based on differences in wages and working
conditions. See UMW v. Pennington, 'supra, at 666; Jewel Tea,' supra, at
692·693 (opinion of MR. JUSTICE WHITE). Labor policy clearly does not
require, however, that a union have freedom to'impose direct restraints on
competition among those who employ its members. Thus, while the
statutory exemption allows unions to accomplish some restraints by acting
unilaterally, e.g., American Federation of Musicians v. Carroll, 391 US 99
(1968), the nonstatutory exemption offers no similar protection when a
union and a nonlabor party agree to restrain competition in a business
market. See Allen Bradley Co. v. IBEW Local 3,' 325 US 797, 806·811
.. (1945); Cox; Labor and the Antitrust Laws-A Prelimin'ary Analysis, 104
U. Pa. L. Rev. 252 (1955); Meltzer, Labor Unions, Collective Bargaining, and
the Antitrust Laws, 32 U. Chi. L. Rev. 659 (1965).'
I
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Curtailment of competition based on efficiency is neither a goal of federal
labor policy nor a necessary effect of the elimination of competition among
workers. Moreover, competition based on effici~ncy is a positive value that
trye antitrust laws strive to protect.

This record contains no evidence that the union's goal was anything other
than organizing as many subcontractors as possible. This goal WclS legal, even
though a successful organizing campaign ultimately ·would reduce the
competition that unionized employers face from nonunion firms.' Sut the

methods the union chose are not immune from antitrust sanctions simply
because the goal is legal. (Emphasis added) Connel Construction Co., Inc. v.
Plumbers and ·Steamfitters, Local Union No. 100, etc._US_,· Slip
opinion 73·1256, June 2,1975, pages 4·8.'
.

Though the Supreme Court did.not employ the words use and' misuse, the
principles are the same. The granted e~emption .from the antitrust laws only
applies as long as the said exemption is used within 'the exemption and not
misused as evidenced by conduct beyond the scope of the exemption. .
Furthermore, in Allen Bradley Company et al v. Local Union No.3, 325 US
797,809,810,89 L. Ed. 1939, 1948,65 S. Ct. 1533 (1944), the Gourt said:
Since union· members can without violating the Sherman Act strike to
enforce a union boycott of goods, it is said they may settle the strike by
getting their employers to agree to refuse to buy the goods. Employers and
the union did here make bargaining agreements in which the employers
agreed not to buy goods manufactured by companies which did not employ
the members of Local No.3. We may assume that such an agreement
standing alone would not have violated the Sherman Act. But it did not
·stand alone. It WclS but one element in a far larger' program in vvhich
contractors and manufacturers united with one another to monopolize all
the business in New York City, to bar all other businessmen from that area,
and to charge the public prices above a competitive level. It is true that
victory of the union in its disputes, even had the union acted alone, might
have added to the cost of goods, or might have resulted in individual refusals
of all of their employers'to buy electrical equipment not made by Local No.
3. So far as the union might have achieved this result acting alone, it would
ha~e been the natural consequence of labor union activities exempted by the
Clayton Act from the coverage of the Sherman Act. Apex Hosiery Co. v.
Leader, supra, (310 US 503, 84 L. Ed. 1329,60 S. Ct. 982,128 ALR 1044).
But when the unions participated with a combination among themselves and
to prevent all competition from others, a situation was created not included
within the exemptions of the Clayton arid Norris·LaGuardia Acts.
o
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Our holding means that the same labor union activities mayor may not be in
violation of the Sherman Act, dependent upon whether the union acts alone
or in combination with business groups. This, it is argued, brings about a
wholly undesirable result-one which 'leaves labor unions free to engage in
conduct which restrains trade. But the desirability of such an exemption of
labor unions is a question for the determination of Congress. Apex Hosiery
Co. v. leader, 310 US 469,84 l. Ed. 1311,60 S. Ct. 982, 128 AlR 1044,
supra. (Emphasis added).

No clearer statement has been found of the reasoning followed. by this
Board. The unions ran afoul of the antitrust laws because their activities became
a part of a larger scheme or conspiracy which created a situation inconsistent
with the antitrust laws.
Providing additional support is United Mine Workers v. Pennington, 381 US
657,665,667,14 L. Ed. 2d 626, 633,634,85 S. Ct. 1585 (1954):
We have said that a union may make wage agreements with a multi employer
bargaining unit and may in pursuance' of its bwnunion interests seek to
obtain the same terms from other employers. No case under the antitrust
laws could be made out on evidence limited to such union behavior. But we
think a union forfeits its exemption from the antitrust laws when it is clearly
shown that it has agreed with one set of employers to impose a certain wage
scale on other bargaining units. One group of employers may not conspire to
eliminate competitors from the industry and the union is liable with the
employers if it becomes a party to the conspiracy. This is true even though
the union's part in the scheme is an undertaking to secure the same wages,
hours or other conditions of employment from the remaining employers in
the industry. (Emphasis added).
'
Further guidance has been found in other cases cited in Connel supra.
In summary, the activities of a union under the Congressional ,grant of
immunity from the antitrust laws are lawful provided said activities are within
the scope of the grant, as provided by Congress in statutes and as interpreted by
the courts. However, when the activities under the grant are misused by being a
material element and a substantial factor in a scheme or conspiracy which
creates a situation inconsistent with the antitrust laws, then the said activities are
no longer immune from the reach of the antitrust laws.
From the above authorities, we learn that the use of activities under a
Federal grant within the scope and for the very purpose conte!11plated by the
grant is immunized from the antitrust laws. The aforesaid use of activities under
a Federal grant cannot create or maintain a situation inconsistent with the
antitrust laws.
Similarly, the misuse of activities under a Federal grant by conducting
activities under the guise of the grant which go beyond its scope a,nd for a
60

different purpose is not immunized from the antitrust laws. The aforesaid misuse
of activities under a Federal grant can create or maintain a situation inconsistent
with the antitrust laws where there'is nexus between said activities and said
situation.
We conclude as matters of law that:
(a) Nexus exists between otherwise lawful activities under a propose'd
license and a situation inconsistent with the antitrust laws, if, and only if,
the said activities are misused so as to be a material element and a substantial
factor in a scheme or conspiracy the purpose or effect of which' is to cause
the creation or maintenance of said situation.
(b) Activities under a license issued by the Commission pursuant to
statute per se cannot create or maintain a situation inconsistent with the
antitrust laws.
, (c) Activities under a license issued by the Commission pursuant to
'statute can create or maintain a situation inconsistent with the antitrust
laws if, and only if, such' activities constitute a material element and a
substantial factor in a scheme or conspiracy the purpose or effect of which is
to cause the creation or maintenance of a situation inconsistent with the
antitrust laws.

TIME PERIODS
In weighing t~e evidence, consideration must be given' to the time period
relating to alleged situations inconsistent with the antitrust, laws and alleged
rnis~se of activities under the license.
'
Save in unusual circumstances, the findings o'f fact and conclusion of law in
an antitrust proceeding under Section 105 of the Act will be based on the record
,of the antitru~t proceeding.
.
, ' . "
If the question is creation of a situation inconsistent with the antitrust laws,
.then the alleged situation and the alleged misuse of activities under the license
must occur after the grant of the license. The only relevant and material facts of
record will be those tending to prove or disprove the existence of a scheme or
conspiracy to create such situation by said misuse. (In the case of a conspiracy,
no implementing acts are needed to create a situation inconsistent with the
antitrust laws.)
,
If the question is the maintenance of a' situation inconsistent with the
'antitrust laws, then the alleged situation 'must be in existence on the date the
record is closed and the alleged misuse of activities under the license must occur
after the grant of the license. The relevant and material facts of record will be
those tending to prove or disprove the existence of said alleged situation and
those tending to prove or disprove the existence of an alleged scheme or
conspiracy to maintain such situation by said alleged misuse.
';',
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The present proceeding is under the grandfather provision of subsection
105(c)(8) of the Act. The construction permits for Midland Units 1 and 2 were
issued on December IS, 1972. Theoretically, there could have been misuse of
activities under the license between December 15, 1972 and the close of the
antitrust evidentiary hearing on June 20,' 1974. Actually, the allegation of
misu~e is related to future activities under the operating license which had not
been granted prior to June 20, 1974. Accordingly, the findings of 'fact and
conclusions of law will follow the rules above stated.

, MOOTNESS
'r

A situation inconsistent with the antitrust laws in existence at the close of
the evidentiary record could have begun at any previous tim~. With agreement of
the Parties, to keep the record within reasonable bounds, only situations with
regard to which, there is evidence of existence after January I, 1960 will be
considered.
c'
,
•
..
There must also be considered whether a situation inconsistent with the
antitrust laws, which was in existence at some time in the period January 1,
1960 to June 20, 1974, ceased to exist at some time prior to June 20,1974. If,
in fact, such a situation ceased to exist prior to the close of the record, activities
under the license cannot maintain the nonexistent situation. The difficulty, of
course, will be the determination as to whether the last act disclosed in the
'record was the end of the situation. While this determination is one of fact, the
cases provide some guidance.
:
When defendants are shown to have settled into a cOntinuing practice or
entered into a conspiracy' violative of antitrust lawS, courts will not assume
that it has been abandoned with'out CI~ar proof ...... It is the duty of the
courts to beware of efforts to defeat injunctive relief by protestations of
repentance and reform, especially when abandonment seems timed to
. anticipate suit, and there is probability of resumption~ [United States it.
>, Oregon State Medic'al Soc., 343 US 326, 333, 96 L. Ed. 978, 985; 72 S. Ct.
,690(1952).]'
,
I

1

'.

In United States v. W. T ..GrantC'o., 345 US 629, 97 L. Ed. 1303, p. 1309,
73 S. Ct. 894 (1953), the Court said:
Both'sides agree to the abstract prop~sition that voluntary cessation of
allegedly illegal conduct does not deprive the tribunal of power to hear and
determine the case, i.e., does not make the' case moot.
I

,

The case may nevertheless be moot if the defendant can demonstrate, 'th'at
"there is no reasonable expectation that the wrong will be repeated." The
burden is a heavy one. Here the defendants told the court that the interlocks
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no longer existed and disclaimed any intention to revive them. Such a
profession does not suffice to make a 'case moot although it is one of the
factors to be considered in determining the appropriateness of granting an
injunction against the 'now-discontinued acts.
Under some circumstances', a d~continuance of twelve years duration is not
long enough to render the matter moot. U. S. v. Aluminum Co. of America, '148
F.2d 416 at p. 447. Further gUidance is supplied by a holding of mootness by
the Eighth Circuit Court of Appeals in Dyer v.' Securities and Exchange
Commission, 291 F.2d 774, (8th Cir. 1961). In that case, no evidence was
presented that, in the three years after the defendant had originally'violated the
rules 'of the SEC,' the defendant had violated any rules' even though similar
opportunities existed. The defendant had continued all of his previous activities
except that he did not violate ~ny SEC rules.
'
'
, The Thi~d Circuit Court of Appeals in Independent News Co. v. Williams 404
F. 2d 758,761 (3rd Cir. 1968) held:
,
While it did not make any specific finding as to the bona fides ot'defendant's
futur~ intent with respect to resuming the complained of practice, the
district court did find that defendant's sources have dried up as r~sult 'of
plaintiffs' effective policing of their contracts and that the complained of
, practice has been discontinued for several years. It is a reasonable inference
that the complained of practice cannot be resumed so long as plaintiffs
continue policing the contracts. Therefore the likelihood o~ _defendant's
being in a position, even if he so desir~d"to resume the practice is minimal at
best, and we think that, in these circumstances, the district court was acting
well within its pr~scribed discretionary limitations in r~fusing injunctive
relief. U. S. v. W. T. Grant Co., 345 US 629, 73 S. Ct. 894, 97 L. Ed. 1303
(19521; U. S.
Article of Drug, etc. supra, 362 F. 2ci9~3, 928 (3rd Cir.
19661.

a

v.

In Independent News, the plaintiff was actively enforcing plaintifrs contractual
obligations with third parties who- were dealing with the defendant.' The
Applicant's contracts with other utilities are now under the jurisdiction of the
FPC which must consider antitrust aspects of matters submitted to it. Though
not strictly analogous to Independent News, a factor in determining mootness 'as
to a discontinued contractual activity would be the present ju'risdiction of the
FPC. Furthermore, aggressive smaller utilities could be relied upon to alter the
FPC to evidence of renewed anticompetitive contractual provisions.
The Board concludes that a situation is'''maintained'' if the situation is in
existence on the close of the record or if there is a reasonable expectation that
the wrong will be repeated based on some cognizable danger'of recurrent activity
beyond the mere possibility of such a happ'ening. In making its determinafion' of
cognizable danger' of' recurrent activity, the Board I will consider su bsequerit
events that make it absolutely clear that 'th~ behavio~ could ~ot reasonably be
I'
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expected to reoccur, including but not limited to evidence of continuing
activities which no longer "exhibit the behavior, changes in status of the
Applicant which prevents or obviates any necessity or leason for the behavior,
observation of the demeanor of any witnesses testifying tq, cessation of such
activities, or other additional factors which would bear on the
cessation of the
,
activities.
,

'COORDINATION-NET BENEFITS
The relevant matters in controversy in 'this proceeding all 'deal with
"coordination" activities. Much testimony, including documents and exhibits',
was concerned with benefits of coordination. Justice, Staff and Intervenors seek
'the benefits of coordination for the smaller ,utilities in the relevant geographic
market. The Applicant through the hearing espoused the view that any alleged
'agreement to coordinate must provide a net benefit'to the Applicant. However,
no party discussed the legal requirement for a net benefit in their briefs. The
law, as we read the law, imposes the requirement of net benefit upon each
party, including the Applicant, and hence, imposes'a duty upon the management
of the Applicant to seek such benefits. A brief exposition of this legal principle
is in order.
'
First, the Applicant is both a public utility and a private corporation. The
Applicant, as a' public utility, provides retail' electric power to the public and
wholesale electi-ic power to the smaller utilitie,s in the lower peninsula of
Michigan. The" retail sales of Applicant are regulated 'by the Michigan Public
SerVice Commission (hereinafter MPSC);' its wholesale sales are regulated by the
FPC. The Applicant has stockholders and creditors as a private corporation.
Thus, tei analyze the need for the requirement of a net benefit, we must' examine
public utility law and private corporation law.
'
,
,"
As a public utility, the Applicant has the obligation to serve the public in its
area which no private corporation would have. A private corporation may at will
discontinue an unprofitable line of business but a public utility may be required
by a regulatory commission in the public ,interest to continue service, Michigan
Consolidated Gas Co. v. FPC, 283 F.2d 204,205 (DCCA 1960), rehearing den.
(1960), or to, serve some parts at less p~ofit or a loss, Minneapolis Gas Company,
Inc. v. FPC, 278 F.2d 870 (DCCA 1960), reh. den. (1960). These requirements
to serve and the rate that service is provided are regulated by a public body, a
regulatory commission. The choice is not up to the utility.
Yet within this area, the utility does have an obligation to "operate with all
reasonable economies" which applies "to tax savings as well as economies of
management." El Paso ~atural Gas Co. y. FPC 281 F. 2d 567,573 (5th Cir.
:1960), cert. den. 366 US 912,6 L. Ed. 2d 236,81 S. Ct. 1083 (1961), reh. den.
-366 US 955, 61. Ed. 2d 1247,81 S. Ct. 1901 (1961). That Court continued: ,
This we consider to, be the natural and necessary consequence of rate
regulation. E1 Paso supra at 573 (Emphasis added).
'
,

a

j'
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The rates that a utility may, charge must not be confiscatory and must
provide just compensation., Ames v. Smith, 169 US 466, 42 L. Ed. 819 (1897).
Over the years, many rate cases have occurred, and the general principle is that
the method of setting the rate is unimportant (FPC v. Hope Natural Gas Co.,
320 US 591,88 L. Ed. 333,64 S. Ct. 281 (1934». However, the' ordinary purpose of the rate is to provide "actual compensation for the services" and includes
"reimbursement for expenses incurred in performing the service, return' on
investment used in the service, and' a' reasonable profit on the transaction."
Summerfield v. Civil Aeronautics Board, 207 F. 2d 200, 204 (OCCA 1953)
affirmed, sub nomine, Western Airlines v. C. A. B., 347 US 67,98 L, Ed. 508,
reh. den. 347 US 924, 98 L. Ed. 1078 (1954). The same Court defines:
,A "just and reasonable" rate is one that assures that all the enterprise's
legitimate expenses will be met, and that enables it to cover interest on its
debt, pay dividends sufficient to continue to attract investors, and retain a
sufficient surplus to permit it to finance down payments on new equipment
and generally provide both the form and substance of financial strength and
" stability. [D. C. Transit System v. Washington Metropolitan Area Transit
Commission, 350 F. 2d 753, 778 (OCCA 1965)J
(See also Payne v. Washington Metropolitan Area Transit Commission, 415 F.2d
901, 913 (OCCA 1968». Last, the "costs of ,service that a regulated utility
provides should, as far as possible, be borne by those who are served as they are
being served." Williams v. Washington Metropolitan Area Transit Commission,
415 F. 2d 922,951 (OCCA 1968). As a corollary, those not being served should
not bear the cost of serving others, "as far as possible."
,
, 'In summary, those served by, a utility should be charged a rate which
includes all legitimate expense, a return on investment, and profit to the owners,
and customers should bear only the cost of being served.
'
,Now turning to a private corporation: first, a private corporation is
organized to make a profit for the owners. The officers and directors are
'
obligated not to waste the assets of the corporation:
It is the general law, as well as that of California and Utah, that in the
absence of statute or corporate' chapter provision, a corporation cannot
divert its property by gift or by indirect means without consideration or
benefit' i~ the c~rporation and such acts cannot be ratified 'by the Boa;d of
Directors. [In re John Rich Enterprises, Inc., 481 F.2d 211,214 (10th Cir.
1973) (Emphasis added).] , . That.Court then immediately quoted Knox v. First Security Bank of Utah,
196 F. 2d 112, 117 (i Oth Cir. 1952) which in part stated that:
[T] he alienation or disposition of property of a corporation in tliat manner
constitutes a violation of t~~ rights of the stockholders and,is ultra vi~es.
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The Seventh Circuit Court of Appeals has also discussed transfer of property:
Its disposition without adequate consideration would generally, if not
always, constitute a fraud 'on the stockholder. MacDonald v. Commissioner
of Internal Revenue, 230 F. 2d 534 (7th Cir. 1956).' Though the charter of the Applicant permits donations for public welfare, such a
provision is limited to an eleemosynary class comprising scientific, educational
and charity purposes. (An early Michigan Supreme Court held that a corporation
could not spend, large amounts of the money available for dividends for a public
purpose to the detriment of the stockholders, Dodge v. Ford Motor Company,
204 Mich. 459,170 N. W. 668, 3 ALR 413 (Sup. Ct. Mich. 1919)). The cases
cited supra'on rates indicate that the corporation must make money if it can do
so (see D. C. Transit System, and Summerfield, supra).
In summary, the officers and directors of a corporation have an obligation
not to waste the assets of the corporation by donation of assets for
noneleemosynary purposes.
Thus, the officers and directors of a public utility, which is also a :private
corporation, have a dual set of obligations: to the public served and to the
owners. The officers and directors must do all that they can to make the
operation efficient. Congress has encouraged and therefore permitted coordination arrangements between utilities. These coordination arrangements often
result in decreased costs to the utility. The officers and 'directors should enter
into coordination arrangements' if a benefit to the utility results. They do not
have an obligation to enter into alleged coordination agreements from which no
net benefit results. (Obviously, part of the arrangement may be a' benefit and
part may result in a detriment. The benefits must outweigh the detriments, i.e., a
net benefit to the utility must result.) To coordinate with a competitor without
any net benefit would injure either the public served or the stockholders or both
and wouid be a waste of the assets of the corporation. The officers and directors
are obligated to do just the opposite.
!
'
From the above, we conclude as a matter of law, 'that the management of
Applicant is forbidden from entering into alleged coordination agreements which
said management believes will result 'in a net detriment -to Applicant. Definitions
12 throu'gh 16 hereinabove were written with this legal principle in mind.
•

" : ,

",'

'..

•

•

1,

'

RESERVE SHARING,
In the 'introductory discussion of the electric 'industry, the advan'tages of
reserve sharing between - two' utilities were mentioned briefly. Since reserve
sharing is the first step in 'operation coordination (see definitions nos. 25 and
27), it is a matter of prime importance in conSidering coordination. It deserves a
more detailed discussion both as to its practical and its legal ramifications.
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The record abounds with hypotheticals not based on facts concerning the
benefits of reserve sharing: The general assertion gleaned from literalIy hundreds
of pages of testimony and cross examination is: if two is~lated systems are
combined, the reserves in Mw required by the combined system are less than the
sum of the reserves required by the systems when isolated.' The Board has been
shown no fact situation nor even a hypothetical that is to the contrary. Bu't that
is reaIly not in dispute among the Parties. The dispute is how that difference
shall be divided among the systems joining together and how the reserve
requirements should be calculated.
If the combined system requires less reserve in Mw than the sum of the Mw
reserve required of the isolated systems, then alI the utilities of the combined
system benefit if each utility receives some of that difference. This is a truism.
The difficulty. occurs if the required reserves of.·the combined system are
allocated rather, than the difference between the reserves in Mw of the combined
system and the sum of the required reserves of systems in isolation .
.Intervenors and Justice put forth the general proposition that each system
.should maintain ~eserves in the same proportion to system load as the combined
system must.maintain reserves in relation to the combined system load (alIeged
to be the "Gainesville Formula" or the "Equal Percentage" formula). The
implication is that all Parties benefit because. each contributes the same
"percentage" o.f its load ,as reserves and each is :required to keep less actual
reserves. If one counter exa~ple can be shown which would require one system
to increase its reserve in Mw under such an arrangement,6 ,this would mean that
the difference in reserves would not be split so that each system receives some
benefit. The Applicant has produced such a counter example [Exhibit CP
11104]. The Board has constructed several less elaborate counter examples. Two
examples are shown in the footnote.' Furthermore, the implication has been
. 'Consider the following which illustrates this principle:
.
STATEMENT: The square root of each number from 1 to 16 is a whole number
Proof by hypotheticals: (1) suppose the number is 4; .J4 = 2, a whole number; (2) suppose
the number is 9: ..j9=3, a whole number: and (3) suppose the number is 16: .j[6 =4, a
whole number
FALSE CONCLUSION: Statement is true
COUNTER EXAMPLE: Suppose the number is 2; ~ =1.414, not a whole number
CORRECT CONCLUSION: Statement is false
7 Example 1:' Two systems' each using the "largest unit in reserve" criterion are
combined to form another system which also uses the "largest unit in reserve" criterion. The
loads, required reserves, and capabilities are shown below: .
System
A
Required reserves
Load
Capability
Required reserves (% of load)

(4 x 40)

40
160
200
25.000

67

System
B
5'

(9 x 5).

45
50

Combined
System
40

210

250
19.047
(Footnote continued on next page)

1l.111

,that even if one Party were to have to keep increased reserves, that Party would
be the larger utility. The Board's counter examples no{only disprove the general
sttllement that both Parties benefit but also disproves the more restricted
statement that the smaller· system. always benefits .. Clearly, the "Gainesville
Formula" applied indiscriminately is impractical and may be unfair to either the
'larger or the smaller Party. In other word~, the general statement is: Sharing
reserves on "an equal percentag~" basis does not always result in each party
receiving a benefit but may actually require increased reserves of one party or
the o · t h e r . '
,
'

THE GAINESVILLE FORMULA
Because the "Gainesville Formula" has been discussed at length (but mainly
in hypothetical context, not based on facts in this case) in this hearing, we feel
that we must discuss the case which is alleged to have approved the "Gainesville
Formula". Florida Power Corporation v. Federal Power Commission, 425 F.2d
'1196 (5th Cir. 1970), reversed in part sub nomine, Gainesville 'Utilities
Department v. Florida Power Corporation, 402 US 515, 29·L. Ed. 2d 74,91
S: Ct. 1592 (1971). '
"
.
, , The history of the case is illUminating. Gainesville, after efforts til'riegotiate
an interconnection with Florida Power Corporation had 'failed, filed an
application with the' FPC 'seeking an order under §202(b) requiring Florida
Power to interconnect with Gainesville, and af ,the same time filed a complain't
~

•

,

I ·

"

'(Footnote 7 continued)
(NB Required Reserves + Load = Capability, i.e., the load is the maximum load permitted
while maintairung the required reserves. The phrase'(4 x 40) means 4 units rated at 40.
Similarly for 9 x s.)
The required reserves of the combin'ed systeJit is (40/210) x 100% or 19.047 of the load
,
I .
'
on the combined system.
If each system is required to keep required reserves equal to the same percentage of its
load as the combined system, then' the load required reserves and capabilities are shown
below.

I'

Required reserves
Load

System
A

System
B

32
168

40
210

B

Combined
System

Capability ..

-'200

42
50

250

Required reserve (% load)

19'.047

19.047

19.047

Obviously, the smaller system's (System B) reserve requirement has increased from 5 to

8

as a result of Coordination on an "Equal Percentage Reserves" sharing basis.

(Footnote continued on next page)
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with the FPC charging Florida Power with unlawful disconnection under § §205
and 206 of the Federal Power ACt, 16 USC § §824d, 824e for failure to agree to
an interconnection. (Gainesville, supra, at 521 and footnote 4, at 521).
Following' extensive hearings, an examiner for the FPC ruled that the
interconnection was in the public interest and that it would not place 'an
undue burden on Florida Power. The Commission affirmed the findings and
further found that the interconnection would neither compel Florida PoWer
to enlarge its generating facilities nor impair its ability to serve its customers.
The Commission ordered the interconnection but on conditions (1) that
Gainesville pay the entire $3 rTlillion cost of the interconnection, and (2)
that Gainesville would maintain generating capacity resources at least equal
to 115% of its peak load [the socalled "Gainesville Formtii~"]· .•. The order
also fixed the rates of compensation to be paid for actual energy transfers
'
across the interconnection. (Gainesville supra at 522). .
r

-

I ' ; .

,

I-I

Florida Power appealed that order on grounds (1) '~the Federal Power Act,
16 USCA §791a, et seq., does not give the Commission jurisdiction to order a
(Footnote 7 continu~d)
.
_ Example 2: Two systems e~ch using the "l~est unit in reserve" criterion are combined
to form another system which also uses the "largest unit in reserve" criterion. -The loads,
req'uired reserves, and capabilities are shoWn below:.
' .

Required reserves
Load

(9 x 10)

Capability

System

A

B

Combined
System

20
20

20
120

10
90

(1 x 20)

100

Required reserves (% of load)

-

System

---:w- '

'140 '

100.00

16.67

11.11

The required reserves of the combined system is (20 x 120)x 100% or 16.67% of.the
load on the combined system.
" , ' .,
If each system is required to keep required reserves equal to the same percentage of its
load as the combined system, then the load required reserves and capabilities are shown
below.
.
System
B

Combined
System

14.29
85.71

5.71
34.29

20.00
120.00

100.00

40.00

140.00

16.67

16.67

16.67

System
A

Required reserve
Load
Capability
Required reserve (% 10~d)

Obviously, the larger system's (System A) reserve requirement has increased from 10 to
14.29 as a result of coordination on an "Equal Percentage Reserves" sharing basis.
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privately owned power company to interconnect with those' of a municipally
owned system that both generates and distributes its own power" and, (2) "the
Commission's basic policy concerning terms upon which an interconnection will
be ordered is questioned" (Florida Power, Supra, at 1197). The, Fifth Circuit
Court ~f Appeals held that the FPC could order that interconnection but refused
to enforce the order 'insofar as it fails to compensate Florida Power for making
available large quantities of backup power at the interconnection' and this was
inconsistent with the statute (Florida Power, supra at 1197).
Both' GainesvUle and the FPC appealed (GainesvUle, supra, at SIS).
"Respondent, Florida Power, does not challenge the Commission's order except
in its omission of a term ~r condition' that Gainesville pay approximately
$150,000 annuiilly as 'Compensation or reimbursement reasonably due'
respondent for backup service effected by the interconnection." (Gainesville,
supra, at 522). The FPC had rejected that contention. "The Court of Appeals for
the Fifth Circuit held that, becausei>f the omission of such a term or condition,
'the tenns of the connection Ido nor adequately satisfy the statutory
requirements' because they do not provide Florida Power with the 'reimbursement reasonably ,due' it." (Gai~esville, supra, at 517). The Supreme Court
reviewed this holding and remanaed the case "for the entry of a new judgment
enforcing the Commission's order in its entirety." (GainesvUle, supra, at 517).
N. B., the only issue before the Supreme Court was the omission of the standby
charge. That omission was the only subject objected to by respondent, Florida
Power, and the only subject held to be faulty by the Court of Appeals. The
Supreme Court based its holding on general law and Section 313(b) of the
Federal Power Act, 16 USC §8251(b): "the finding of facts, if supported by
substantial evidence, shall be conclusive." The Supreme Court then examined
the studies of the FPC as reported with record of the hearings in the Commission
and concluded that substantial evidence existed. Then the Court stated: "[T]he
Court of Appeals erred in not deferring to the Commission's expert judgment."
(Gainesville, supra, at 527).
Thus, neither the Supreme Court nor the Court of Appeals for the Fifth
Circuit either explicitly or implicitly approved the "Gainesville Formula".
Neither Court had ·that "formula" before it. Neither commented on the
"formula". The Supreme Court merely deferred to the expertness of the
Commission.
Last, as discussed previously, no formula would be correct in all situations.
As the engineering witness for Justice testified:
Q. Would it require a specific ~tudy to determine this?
A. Very definitely. If you are attempting to coordinate a small system
with a large system, you. have to examine the impact upon the large system's

70

reliability or the requirement for additional reserves on his part, and this
would be accomplished through the appropriate probability studies.
The Gainesville order emphasizes complexity of the balancing. See Florida
Power, supra.
The "Gainesville' Formula" as shown in the discussion of reserve sharing
supra does not provide benefits to all Parties, including the smaller utility, in all
cases. The "Gainesville Formula" applied indiscriminately may be unfair to
either Party. We find as a matter offact that the "Gainesville Formula" was not
explicitly approved by the courts and is not of universal application. The task of
weighing and approving coordination agreements has been· alloted by the FPC
Act to the FPC. It has primary jurisdiction and is staffed to perform this
function. We conclude on a matter of law that any approval of a coordination
agreement should be determined after a careful study by the agency with the
jurisdiction in the area: The Federal Power Commission.'
.
.

,

REFUSAL TO COORDINATE
"

One specific type of,conduct covered by the relevant matters in controversy
is refusal by Applicant to coordinate with the smaller utilities in ,the relevant
geographic market. Before examining the facts, we shall explore the legal aspects
of such a refusal, assuming that it has occ.urred. Normally the antitrust laws are
,
concerned with activities as distinguished from refusal to act.
Down through the ages, refusal to assist another who is in dire distress has
been lawful in the absence of a specific statutory duty to act. Thus, in the
parable of the Good Samaritan (Luke 10:29-37) and of the. Rich Man and
Lazarus (Luke 16: 19-31), while those who failed to help the unfortunate met
with divine disapprobation, there is no indication of the breach of a legal duty.
At, common law, there,is no duty to save a drowning man. In order for a statute
to impose such a duty, it must be .clearly spelled out. For example, statutes
requiring that:
The Coast Guard ... shall develop, establish, maintain and operate ...
rescue facilities for the promotion of safety ... [14 USC § 2] •
and further that:
In order to render aid to distressed p'ersons, vessels and aircraft ... , the
Coast Guard may (1) perform any and all acts necessary to rescue and aid
persons and protect and save property ... [14 USC §88a].
have been uniformly held to fall short of creating a government duty of
affirmative action to aid a person in distress, Frank v. U. S., 250 F. 2d 178 (3rd
Cir. 1957), cert. den. 356 US 962, 78 S. Ct. 1000, 2 L. Ed. 2d 1069, U. S. v.
Sandra & Dennis Fishing Corp., 372 F. 2d 189 (lst Cir.1967), cert. den. 389 US
836, 88 S. Ct. 48, 19 L. Ed. 2d 98 (1967). Of course, if the Coast 9uard
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undertakes a rescue, it has a duty not to cause injury by. its negligence, U. S. v.
Sandra & Dennis Fishing Corp., supra. U. S. v.Gavagan, 280 F. 2d 319 (5th Cir.
1960), cert. den. 364 US 933, 5 L. Ed. 2d 365,81 S. Ct. 379. However, this
latter point is not reached if there is a refusal to give assistance.
. The reason that a refusal to give aid is not unlawful is that he who refuses to
help does not muse injury. Since he does not participate in the events, the
causation must be from .some other source. On the other hand, if the erstwhile
inactive party does go to the rescue, and in so doing causes injury, then liability
may be found. See U. S. v. Sandra & Dennis Fishing Corp. and U. S. v. Gavagan,
both supra.
. In the parable of the Good Samaritan, neither the priest nor the Levite
mused the condition of the man left by the roadside. The robbers.did that. In
the parable of Lazarus, the rich man .did not muse the poverty of Lazarus or
Lazarus' sores. They were caused by events extrinsic to the rich man's conduct.
Similarly, where a small utility has difficulties arising from extrinsic causes, a
large utility's refusal to aid the small utility is not unlawful in the absence of a
statutory duty to render such aid. Here again the reason is that the refusal does
not muse whatever difficulties the smaller utility may have. The difficulties arise
from extrinsic causes. In the utility field, the causes could be geographic location
of the smaller utilities, high cost of operating small generating units, destruction
or damage to equipment due to storms, etc., none of which were caused by the
large utility or by 'its refusal to aid. It is important to clearly understand this
concept of causatiori. The Parties having the burden of proof keep insisting that
Applicant's alleged refusal to aid the smaller utilities is the cause of the
handicaps which actually result from extrinsic causes. In a legal connotation,
such arguments are illogical, unreasonable and unsound. In law, the refusal to aid
someone in trouble is NOT the cause of such trouble.
There remains to be determined whether there is a statutory duty imposed
on the larger utility to aid the 'smaller utility. There is no specific requiremenfin
any antitrust law that an entity must aid its competitor. An entity may choose
to mind its own business and leave its competitor to do the same. Such conduct
is not anticompetitive. Just as a public utility may quite properly refuse to share
with a private utility the tax advantage and cost·of.money advantage 'accruing to
it, so also the larger private utility may refuse to share the various advantages
which the size of its facilities and financial assets confer on it.
Under the antitrust laws, mutual assistance agreements between competitors
are suspect. See, for example, Timken Roller Bearing Co. v.' U. S., 341 US 593,
71 S. Ct. 971, 95 L. Ed. 1199 (1951); U. S. v. Penn·Olin Chemical Co., 378 US
158,84 S. Ct. 1710, 12 L. Ed. 2d 775. This is because such agreements tend to
lessen competition by fostering price fixirig, division of territories, agreements
not to compete, and other anticompetitive conduct.
The Federal Power Act sanctions and encourages voluntary mutual assistance
agreements (coordination in the electric industry). Partly this is because much of
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the conduct forbidden by the antitrust laws is not'likely to become a part of
such coordination. The activities of the state regulatory bodies supervise retail
prices of privately·owned utilities and the FPC supervises wholesale prices. To a
large extent, geographic areas of service are determined by franchises and by the
fact that duplication of service facilities is uneconomical. Partly, coordination is
sanctioned and encouraged because it tends to increase reliability and decrease
~ost 0'£ service, both of which ends a,re in the PU~IIiC interest (see §824a(a) of the
Federal Power Act). However, this Act does no impose voluntary coordination
as a duty. Voluntary coordination is permissi and not mandatory. No other
statute is known to us and none has been called to our attention which makes it
a duty to engage in voluntary coordinati?n. In fact, if such did exist,
coor~ination would not be voluntary.
1/
We conclude as a matter of law, that unilateral refusal to assist competitors
per se is not anticompetitive conduct and is not a scheme or 'conspiracy the
purpose or effect of which is to cause the creation or maintenanc~ of a situation
inconsistent with the antitrust laws. Such refusal causes no' injury to the
competitor. The utility has no duty to benefit its competitor by alleviating the
competitor's injuries resulting from extrinsic causes. .
We conclude as a matter of law that unilateral refusal to enter voluntarily
into coordination agreements with competitors per se is not anticompetitive
conduct and is not a scheme or conspiracy the purpose or effect of which is to
cause the creation or maintenance of a situation inconsistent with the antitrust
laws. Such refusal causes no injury to the competitors. The utility has no legal
duty to benefit its competitors by alleviating injury from extrinsic causes. Such
refusal would not give rise to a situation inconsistent with the antitrust laws.
If a utility has an anticompetitive scheme, such as monopolization, and if its
unilateral. voluntary refusal to coordination with its actual or potential
competitor is a material element and a substantial factor in said scheme, then
there is a misuse .of its otherwise lawful refusal to coordinate. Under such
circumstances, the refusal can give rise to a situation inconsistent with the
antitrust laws. American Tobacco Co. v. U. S., supra, Otter Tail v. U. S., 410 US
366,35 L. Ed. 2d 359,93 S. Ct. 1002, reh. den., 411 US 910, 36 L. Ed. 2d 201,
93 S. Ct. 1523 (1973).
Where a monopolist refuses to deal as part of a scheme to illegally extend or
prolong his monopoly, the rule was stated by Judge Hughes as follows: '
The principles enunciated in these three cases demonstrate that plaintiff has
stated a cause of action under Section 2 of the Sherman Act. It is clear that
, the complaint is sufficient if the refusal of defendant to accept advertising
from plaintiff by setting up unreasonable standards or by adopting an
arbitrary course of action is for the purpose of destroying plaintiff as an
agency and thereby furthering a course toward monopolization.[Twenty.nine
Productions, Inc. v. Rollins Telecasting, Inc., 365 F. 2d 478 (5th Cir. 1966)J
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Next, consider not a manufacturer but a dealer in services: United Press
International. In this case, United Press International did not refuse to deal
completely but only refused to deal unless the terms were ,the same as its other
contract customers:
As we pointed out before, our case does not even involve a refusal to 'deal
with plaintiff. UPI was willing to deal with plaintiff on' the same basis as its
other contract customers. Plaintiff, being an interim newSpaper and thus not
knowing how long it'would be in business; wanted a special deal. Failure
UPI to give plaintiff a special deal and accept its offer of $3,000 per week,
did not operate to create or attempt to create a monopoly. It is not clear to
us just how UPI's' failure to come to terms with plaintiff could create a
monopoly or could be an attempt to monopolize. The proof does not s~ow
that UPI had the power to control prices or unreasonably restrain trade.
There was no evidence of a specific intent 'to monopolize. Kans~s City Star
Co. v. United States, 240 F. 2d 643 (8th Cir. 1957), cert. den., 354 US 923,
7i S. Ct. 1381, 1 L. Ed. 2d 1438 (1957). Daily Press Inc. v. United Press
International, 412 F. 2d 126, 135 (6th Cir. 1969).

of

If two or more business entities enter into a conspiracy in restraint of trade,
such a conspiracy automatically gives rise to a situation inconsistent with the
antitrust'laws. It is specifically forbidden (see Section 1 of the Sherman Act
quoted in Appendix A).
'
If two utilities enter into a coordination arrangement thereby reaping the
benefits of such arrangement and further conspire to prevent othe'r utilities from
entering the coordination arrangement with' the intent to injure such other
utilities, such conspiracy falls squarely within the prohibition of Section 1 of the
Sherman Act.· A refusal to permit a third utility to enter the coordination
arrangement under these circumstances is a material element and a substantial
factor in'an anticompetitive agreement and is a misuse ,of the previously legal
right to refuse to coordinate with others; provided that the third party brings to
the arrangement such contribution as to result in net benefits to all three parties.

REFUSAL TO WHEEL
Another area related to coordination among competitors is 'involved in
refusal to wheel. It is urged" that refusal to wheel for, competitors' is
anticompetitive 'conduct.
, Dr. Harold H. Wein, an econoIrust who testified in this case [direct
testimony follows Tr. 3979], has an impressive background as a teacher,
Principal Economist of the Antitrust Division, U. S. Department of Justice
(1945-1951), first Chief Economist of the Federal,Power Commission and in
other activities (direct testimony pages 1-13).
'.

_

"

' -
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On page 23 of Dr. Wein's direct testimony, he.quotes a paragraph from
United States v. (1) Ohio Oil Company, (2) Standard Oil Company, (3) Standard
Oil Company of Louisiana, (4) Prairie Oil and Gas Company, (5) Uncle Sam Oil
Company, and (6) Robert D. Benson et aI, doing business under the partnership
name of Tide Water Pipe Company, Limited, 234 US 548, 58 L. Ed. 1459,34
S. Ct. 956 (l914) which he alleges was brought under, the Sherman Act.
Actually, the case, usually called the "Oil Pipeline Case", was brought under the
Hepburn Act of June 29, 1906 which amended chap. 3591, 34 Stat. at Large
584, U. S. Compo Stat. SUpp. 1911, p. 1288 (the Act to Regulate Commerce) so
that the first section reads in part as foUows:
That the provisions of this act shall apply to any corporation or any person
or persons engaged in the transportation of oil or other commodity, except
. water and except natural or artificial gas, by means of pipe lines, or partly by
pipe lines and· partly by. ,water, who shall, be considered and held to be
common 'carriers within the meaning and purpose of this act.
Dr. Wein's quotation contains all but the last sentence of the foUowing
,
paragraph: '
Availing itself of its monopoly of the means of transportation, the Standard
Oil Company refused, through its SUbordinates, to carry any oil unless the
same was sold to it or to them, and through them to it, on terms more or less
dictated by itself. In' this way, it made itself master of the fields without the
necessity of owning them, and carried across half the continent' a great
subject of international commerce coming from many owners, but, by the
duress of which,the Standard oil Company'was master, carrying it all as its
own. The main question is' whether the act does and constitutionally can
apply td the s'!veral constituents that then had been unIted into a single line:
(Emphasis added).
I ' ,

,

The thrust of this case is in the last sentence of the above quotation (omitted
by Dr. Wein). The Oil Pipe Line case was neither br~ugh~ nor decided under the
Sherman Act. Yet Dr. Wein considers transmission facilities for electric energy as
analogous to the Oil Pipe Line case. So be it. In the electrical industry, there is
no act of Congress requiring wheeling as a public utility. This failure of Congress
was not an oversight.
Bills to require wheeling were repeatedly considered. The history of the
Federal Power Act, its purpose, and the efforts to include forced wheeling is
concisely' stated' in 35 L. Ed. 2d at page 371, column 2 through page 373,
c'olumn 1. Forty years of effort failed to result in Congressional enactment of a
requirement to wheel. Thus, the analogy, properly applied, is that by, Act of
Congress, oil pipe line owners must carry oil from others whereas no statute
required owners of transmission facilities to do so. Furthermore, in the Oil Pipe
Line case, the court held that the Uncle Sam Oil Company which'transmitted
only oil from its own wells across state lines to its own refinery was not obliged
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by the statute'to become a carrier for others. By analogy, a power company
which' builds and operates transmission facilities to carry power generated by
itself to other points in the same state, a fortiori, would not even be forced to
wheel if Congress were to pass an act concerning wheeling similar to the
Hepburn Act.
;;, I The' Federal
Power Commission deems itself without power to order
involuntary wheeling [Otter Tail v. U. S., supra]. A Federal Court, having found
a party engaged in anticompetitive activities forbidden by the antitrust laws,
maY,'as part of the remedy, require wheeling [Otter Tail v. U. S., supra]. The
anticompetitive activity found in this case was not refusing to wheel per se but
was a scheme intended to prevent the City of Elbow Lake from entering the
electric utility business. Refusal to wheel was only one of several activities used
to effect the illegal scheme. In determining whether or not a scheme is illegal, it
is immaterial whether or not ~teps' taken in furtherance of the scheme are legal
or illegal. See American Tobacco Co. v. U. S., supra. In Otter Tail, the courts did
not need to address themselves to whether or not refusal to wheel is a per se
violation of the antitrust laws and any passing remarks on this point a're obiter
dicta. By the same line of reasoning and on the same authorities quoted in
discussing the refusal to coordinate questi~n, we ,conclude as a matter of law
that unilateral refusal to wheel power for competitors per se is not anticompeti·
tive conduct and is not a scheme or conspiracy the purpose or effect of which is
to ,cause the creation or maintenance of a situation inconsistent with the
antitrust laws .
.. Justice, 'Staff and Intervenor ",condemn 'refusal to wheel as a ,bottleneck
situation. All of the bottleneck Cases involve conspiracies. We can do no better
than to quote the excellent' disc~ssion by the ,9th Circuit Court of' Appeals in,
Joseph E. Seagram & Sons, Inc. v. Hawaiian Oke & Liquors, Ltd., 416 F. 2d 71
(9th Cir. 1969):
, It is no' 'doubt true that a manufacturer or supplier can do many things
" inde'pendentlY which he may'not combine ,with others to accomplish. See
e.g., United! States v. Parke, Davis & Co:, 1960, 362 US 29, 80 S. Ct. 503,4
L. Ed. 2d 505; Associated Press v. United States, 1945,326 US 1, 14-15; 65
S. Ct. '1416,'89'L. Ed.'2013; United States v: Bausch & Lomb Optical Co.,
1944, 321 US 707, 722,64 S. Ct. 805, 88 L. Ed. 1024. But the mere fact of
combination or "conspiracy" does not necessarily result in'per se liabiiity.
We tum, then, ~o the group boycott cases on· which plaintiff relies. Such
boycotts have been held to be illegal per se under Section 1 because they are
"naked restraints of tr.ade with no purpose e'xcept'stifling of competition."
White Motor Co. v. United States, supra, 372 US at 263, 83 S. Ct. ,at 702
, (Emphasis added). We find that in all of plaintiff's cases there was a purpose
either, ~o exclude a person or group from the market, or to accomplish some
other anti competitive objective, or ~oth.
,,_
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,In several of them, the objective was to put one or, more so-called
"discounters or price-cutters'; out of busi~ess. United States v. General
Motors Corp., 1966, 384 US 127,86 S. Ct. 1321, 16 L. Ed. 2d 415. Ford
Motor Co. v. Webster's Auto Sales, Inc., 1 Cir., 1966, 361 F.2d 874,
involved a scheme similar to, but less elaborate than the General Motors
scheme. Somewhat similar is Fashion Originators' Guild of America v. FTC,
1941, 312 US 457, 61 S. Ct. 703, 85 L.' Ed. 949, ,;.mere a combination of
manufacturers and designers sought to suppress competition' by "~tyh;-pirates" who were also price cutters.
'
,

"

In other cases, there was concerted action by one group to put one or more
of their competitors out of business, or;to impair their ability to compete
with the conspirators. See Silver v. Nevy York Stock Exchange, 1963,373
,US 341, 347, 83 S. Ct. 1246, 10 L. Ed. 2d 389; Radiant Bumers v. Peoples
,Gas Light & Coke Co., 1960,364 US 656, 81: S. Ct. 365, 5 L. Ed. 2d 358;
Associated Press v. United States, supra.
Another case involved the exclusion' of competitors from the market by
monopolistic practices violative of section 2 of the Sherman Act, together
with a price-fixing conspira'cy. Continental Ore Co. v. Union Carbide &
Carbon Corp., 1962 370 US 690, 82 S. Ct. 1404, 8' L. Ed. 2d 777.
Binderup v. Pathe Exchange, Inc., 1923,263 US 291, 311,44 S. C( 96, 68
L. Ed. 308, is similar, although the exclusion was of a customer of some of
, the conspirators, rather thana competitor of the conspirators. Eastern State's
Retail' Lumber Dea'iers' Ass'n. v. United States, 1914,234 US 600; 34 S; Ct.
951, 58' L. Ed: 1490, involved a combination of, retailers to boycott
wholesalers who sold directly to consumers. See also Montague & Co.-v.
Lowry, 1904, 193 US 38, 24 S. Ct. 307, 48'L. Ed. 608. In Kiefer-Stewart
Co. v. Joseph E. Seagram & Sons, Inc., 1951,340 US '211, 71 S. Ct. 259, 95
L. Ed. 219, there was an agreement between sellers to refuse to sell to
, wholesalers who would not agree to abide by maximum resale'pfices fixed
by the sellers. Thus the boycott of the plaintiff to that case was part of a
. price-fixing scheme. In Klor's, Inc. v. Broadway-Hale Stores, Inc., 1959,359
US 207, 79 S. Ct. 705, 3 L. Ed. 2d 741, on which plaintiff most heavily
relies, the purpose was to put the plaintiff out of business. That was enough
. for the Supreme.' Court. And the facts show, although the Court did not rely
on this, that the reason for doing so was that the plaintiff was a price-cutter:
Thus, the defendant's motives were doubly anti competitive.
.,

.

,

'

Group action in denying a market to competitors was also,condemned in
Gamco Inc. v. Providence Fruit & Produce Bldg., 194 F. 2d 484 (1st Cir. 1952),
cert. den., 344 US 817, 73 S. Ct. 11,97 L. Ed. 636 (1952).
No better summary stated has been found than that of Judge Murran: '
But, a mere declination to sell to competitors or,to supply retail outlets in a
competitive market is not illegal, unless such refusals to sell or supply can be
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shown to be in furtherance of a contract, co'mbination or conspiracy to
unduly suppress the free flow rate of trade or commerce. Shotkin v. General
Electric Co., supra; United States v. Bausch & Lomb Optical Co., 321 US
707, 722, 64 S. Ct. 805,88 L. Ed. 1024. [Blue Bell Co. v. Frontier Refining
,
Co., et aI., 213 F. 2d, 354, 358, 359 (10th Cir. 1954).] , ,

(See also Zenith Vinyl Fabrics Corp. v. Ford MO,tor Company, 357 F. Supp. 133,
140,141 (E. D. Mich. 1973».
,
We conclude as matter of law, that the bottleneck situation applies only'to
conspiracies and hence is inapplicable to a unilateral refusal to wheel.
Otter Tail, supra, is relied upon by Justice, Staff and Intervenor for the
proposition that' a refusal to wheel by a utility having most if not all of the high
voltage transmission in relevant geographic market is illegal monopolization.
Court decisions in each and every case 'are 'affected by the whole factual
situation.' In Otter Tail, when the franchise from the City of Elbow Lake
expired, it was not renewed. Elbow Lake decided, as' it had a right to do, to
provide retail power as a municipal enterprise. Thereupon Otter Tail refused to
sell power or to wheel power to Elbow Lake. Otte'r Tail also reli~d on an illegal
contract with the United States. ,Not satisfied with these negative reactions,
Otter Tail sought by litigation to prevent Elbow, Lake from building its own
generating facilities. In other words, the refusals to deal or wheel were only part
of a monopolistic scheme to completely block Elbow Lake from setting up a
municipal utility. Even in this setting, the Supreme Court upheld the lower court
only, by a 4 to 3 majority. The minority opinion referred to the repeated failure
of efforts to get Congress to require compulsory wheeling and concluded that a
refusal to wheel was exempt from the antitrust laws. '
'
The antitrust laws deal with anticompetitive business conduct. An entity not
in the business of wheeling cannot violate the antitrust laws by refusing to go
into business. The Congress may be ~ble to force an entity to enter a business
where the public interest is at stake, but, before Otter Tail, no court has ever
forced an ,entity ,into a business which it did not wish to enter using as the
bootstrap excuse refusal to voluntarily embark on such ,business. We do not
believe that Otter Tail so held. We believe that ,the correct interpretation of the
majority opinion in Otter Tail is that if there has been a violation of the antitrust
laws by a willful combination of acts intended to and tending to interfere with
lawful completion in violation of the "attempt to monopolize" clause of Sec. 2
of the Sherman Act, then, as a remedy, the defendant may be required to do
acts from which it would otherwise have a right to abstain,
, In our view, Otter Tail 'is in 'accord with all the' cases that hold that "acts, in
themselves legal, lose that character'when they become material elements and
significant factors of an' unlawful scheme." Continental Ore 'Co. v. Union
Carbide Corp., 370 US 690, 706, 8 L. Ed. 777, 789, 82 S. Ct. 1404 (I 962) and
the cases cited there. Furthermore, the facts in Otter Tail fit our 'analysis of
J
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~exus. The scheme was to prevent Elbow Lake from having 'an independent
municipally owned electric plant. Several acts were 'substantial factors and
material elements in that scheme: Refusal to "wheel", refusal to sell, sh~m
litigation, and contracts which the Court held illegal (see Otter Tail, supra, at

368).

.

.

In addition, the Department of Justice apparently agreed at one time with
this analysis of Otter'Tail (see Department of Justice "Motion to Affirm" filed
in Otter Tail appeal from remand proceeding before the U. S. Supreme Court in
Part II, General Material, Appendix to Consumers Power's Brief in Suppo;i of its
Proposed Findings of Fact and Conclusions of Law, No. 49). On page 18 of the
Brief, Justice argued:
These findings showed a· deliberate purpose to maintain Otter Tail's
monopoly position by every means available to it, including refusals to deal,
refusals to wheel power, and use 'of restrictive contract provisions to prevent
other suppliers' from wholesaling power to those Otter Tail sought to
control. The litigation was an integral and extremely effective part of this
effort. ,

REFUSAL OF ACCESS TO NUCLEAR FACILITIES
, Hereinabove, we have concluded that the unilateral voluntary refusal by a
utility to enter into coordination agreements with its competitors, without
more, is not anticompetitive conduct for'the reason tha't' causal relationship is
absent between such refusal and any injury or misfortune of such competitors
and for the fuither reason that' 'such utility has no legal duty to benefit its
competitors by alleviating such competitors' injuries from extrinsic causes. This
broad conclusion includes both operational coo~dination' and developmental
coordination. Developmental coordination is the joint planning of facilities, and
includes the 'concepts of joint venture and unit power ~ccess to a: nuclear
generating facility. Accordingly, the aforesaid conclusion' comprises refusal to
provide competitors with either joint venture or unit power 'access to a nuclear
facility. In addition to this basic legal principle, there is another reason why
refusal of such access is not anticompetitive conduct. As has been discussed, in
connection with the matter of nexus, the use of activities under a grant
authorized by Congress is immune from the reach of the an tHrust laws.- Only if it
can be'shown that the activities,under the license ,will be misused as a ,material
element and-substantial factor in an anticompetitive scheme or conspiracy is it
possible to deem refusal of access by joint ownership or unit power to be
unlawful. The argument that activities under and within the scope of a license
granted pursuant' to federal statute can, in and of themselves, create or maintain
a situation inconsistent with the antitrust laws is to imply that, in passing such
statute, the Congress stultified itself. Such an argument stretches credulity to the
breaking point.
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Of course, if activities under the license were to be misused as a ,material
element and significant factor in a scheme or conspiracy so as to create" or
maintai~ it situation inconsistent with the antitrust laws~ there would be ne'xus
between said misused activities and said situation.
'.
We conclude as" a matter of law that, if an Applicant for a license intends to
construct and operate a nuclear power facility solely for the purpose of
supplying power to its customers, unilateral refusal to provide its competitors
with access to such facilities is not anticompetitive conduct and is not a scheme
or conspiracy the purpose or effect of which is to cause the creation'
maintenance of a situation inconsistent with the antitrust laws. .
"
",'

or

EXPERT OPINIONS
This Board has on occasion [Tr.6SIS] informed the parties that the Board
would give little weight to opinions of experts as to hypothetical fact situations
not based on evidence included in the proceeding. This section discusses the legal
basis for that ruling. The Commission Rules (10 CFR 2.743) and the
Administrative Procedure Act (5 USC §5S6(d» give no guidance and thus we
turn to case law.
The 7th Circuit Gourt of Appeals stated in a case involving an administrative
Board:
Opinion evidence, to be of any value, should be based either 'upon admitted
facts or upon facts, within the knowledge of the witne~s, disclosed in tt,e
record. Opinio'n evidence that does not appear to be based upon disclosed
,facts is of little or no value. The opinion witnesses here were almost wholly
without facts to support their conclusions, and it was'within the province of
the Board to disregard the opinion evidence and base its opinion upon the
facts in the record before it. The Conqueror, 166 US 110, 17 S. Ct'. 510, 41
L. Ed. 937; Idaho Power Co. v. Thom'pson (D.C.) 19 F. 2d 547.[Balaban &
·Katz Corporation v. Commissioner of Internal Revenue, 30 F. 2d 807,808
(7th Cir. "1929)J
"
,"
,
.
.
"
This holding was recently quoted by the D.C. Court of Appeals (applying 'to a
jury case), Giant Food Stores, Inc. v. Fine, 269 F. 2d 542 (D.C. Cir~ 1959), reh.
;
den. (1959).
The Supreme Court in "discussing tne weight of opinions of experts stated:
If they have any probative effect, it is that of expressions of opinion by men
familiar with the gas business and ·its opportunities for profit. But plainly
opinions thus offered, even if entitled to some weight, have n6 such
j conclusive force that there is error of law in refusing to .follow them. This
" is true of opinion evidence generally, whether addressed to a jury (Head v.
Hargrave, 105 US 45, 49, 26 L. Ed. 1028, "1030), or to a judge (The
Conqueror, 166 US 110, 131, 133,41 L:Ed. 937, 946, 947,-17 S. Ct. 510),
I

I
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or to a statutory board. Uncasville Mfg. Co. v. Commissioner of Internal
Revenue (CCA 2d) 55 F. Ed. 893, 897; Tracy v. Commissioner of Internal
,Revenue (CCA 4th) ,42 F. 2d 99,100; Gloyd v; Commissioner of Internal
Revenue (CCA 8th) 63 F. 2d 649, 650. [Day ton Power and Light Co. v.
Public Utilities Commission, 292 US 290, at 299, 78 L. Ed. 1267 at 1275
(1933)J
The Seventh Circuit recently stated in a case involving an administrative body
citing Dayton Power supra:
" In fact, we know of no reason why the opinion of an expert such as offered
in the instant case may not in the discretion of the trier of the facts be
rejected, even though there is no other evidence ,on the subject. [R. H.
Oswold Co. v. Commissioner _of Internal Revenue, 185 F. 2d 6, at 9, (7th
Cir., 1950), r~h. den. (I 950), cert. den. 340 US 953, 95 L., Ed. 687 (I 950)J
The witness in this case was the "sole testimony offered by the Petitioner" who
answered questions based on hypotheticals and on facts which he heard in open
court. (See also Tripp v. C.I.R., 337 F. 2d 432 (7th Cir. 1964»
Furthermore, it is well established that the "weight of the evidence is a
matter for (Administrative Body)", Concrete Material Corp. v. Federal Trade
Commission, 189 F. 2d 359 (7th Cir. 1951), citing Corn Products Refining Co.
v. Federal Trade Commission, 324 US.726, 65 S. Ct. 961,89 L. Ed. 1320 (1944)
which the court stated at p. 739:
The weight to be attributed to the facts proven or stipulated and the
inferences to be drawn from them,' are for the Commission to determine, not
the Cou'rts. . '
,
The Court in Com Products, supra at 741 also stated: ,
The only evidence said to rebut the prima facie case made by proof of the
price discriminations was given by witnesses who had no personal knowledge
of the transactions, and was limited to statements of each witness's
assumption or conclusion that the price discriminations were justified by
competition. Examination of the testimony satisfies us, as it did the court
below, that it was insufficient to sustain a finding that the lower prices
. allowed to favored customers were in fact made to meet competition.
, . In addition, Judge Morton in Cecil Corley Mot~r Co., Inc. v. General Motors
Corp., 380 F. Supp. 819 (M.D. Tenn. 1974) stated in a section on "Applicable
Legal Standards" that:
. .
.
Plaintiff introduced its damage theory in part through the testimoilY of an
expert witness, and in part by way of its accountant. Damages calculated by
accountants and experts cannot be based upon assumptions which are not
supported by the record, and cannot be based upon speculation or
guesswork. All of the premises upon which their conclusions are based must
be supported by, and comport with, the testimony actually offered in court.
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Flintkote Co. v. Lysfjord, 246 F. 2d 368 (9th Cir. 1957) cert. den., 355 US
835, 78 S. Ct. 54, 2 L. Ed. 2d 46 (1957); Sunkist Growers, Inc. v. Winckler
& Smith, 284 F. 2d 1 (9th Cir. 1960); Baush Mach. Tool Co. v. Aluminum
Co. of America, 79 F. 2d 217 (2d Cir. 1935); and Syracuse Broadcasting
Corp. v. Newhouse, 319 F. 2d 683 (2d Cir. 1963).
Experts cannot come into court and offer as proof calculations and theories
which they do not themselves support or advocate, but which are designed
to reach a desired conclusion, when those calculations have no sound basis in
fact or reason. Joseph E. Seagram and Sons, Inc. v. Hawaiian Oke & Liquors,
Ltd., 416 F. 2d 71 (9th Cir. 1969). An an expert opinion may not, itself, be
based upon the opinion of others, either in evidence or not in evidence.
Taylor v. B. Heller and Co., 364 F. 2d 608 (6th Cir. 1966).
Applying these legal principles to the evidence offered by plaintiff on this
issue, this Court concludes that the plaintiff failed to show actual damages
sustained and failed to establish, with any fair degree of certainty, that it lost
sales or net profits' during the period in question. The jury could not have
ascertained plaintiff's probable loss as a matter of reasonable inference.
Plaintiff's proof was based upon assumptions not found in, nor supported
by, the' record, and the jury was required to indulge in speculation,
conjecture and guesswork in order to arrive at a figure.
and
In summary, then, this Court finds that the damage theory proffered by
plaintiff is wholly inadequate and insUfficient to support any award by 'the
jury, for the reasons that it was based: (1) on a profit figure whiCh was not
an acceptable net profit; (2) upon assumptions concerning distribution and
. projected. sales which were not supported by the record; (3) upon assumptions and conjectures specifically disclaimed by the witnesses who drew their
conclusions therefrom; (4) upon the opinion of an expert who improperly
based his assumpti'ons upon that of another witness; (5) upon assumptions
which made no attempt to separate lost profits or rost sales relating only to
the Pontiac aspect of plaintiff's business as distinguished from its other
operations (see note· 113, infra); (6) upon assumptions which made no
attempt to limit damages to the, applicable period of potential recovery; and
(7) upon speculation, conjecture and guesswork. There being no other
evidence on damages, it follows that the proof was insufficient to allow the
jury to reasonably infer that plaintiff had suffered damages in any amount.
and
For alt of the above reasons, the Court has reached the conclusion that the
damage theory offered by' plaintiff was legally unsound, and factually
unsu'pportable. Therefore, even if the plaintiff· had established facts
sufficient to support a judgment in its favor, which it did not, this Court
would decline to sustain any award of damages for this is not an instance
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where the defendant's actions prevented a more precise computation of
damages. Rather, the fault lies in the plaintiff's failure to introduce any
evidence. To award damages under these circumstances would have been to
engage in impermissible speculation and conjecture. See Siegfried v. Kansas
City Star Company, 298 F. 2d 1,5·8 (8th Cir.), cert. den., 369 US 819, 82
S. Ct. 831, 7 L. Ed. 2d 785 (1962).
Judge Morton then reversed a jury verdict for the plaintiff.
We are guided further by the Supreme Court to be especially cautious in
antitrust cases:
It should be said at the outset, that in considering the application of the rule
of decision in these cases to the situation presented by this record, it should
be remembered that this Court has often announced that each case arising
under the Sherman Act must be determined upon the particular facts
disclosed by the record, and that the opinions in those cases must be read in
the light of their facts and of a clear recognition of the essential differences
in the facts of those cases, and In the facts of any new case to which the rule
of earlier decisions is to be applied. [Maple Flooring Mfrs. Asso. v. United
States, 268 US 563,579,69 L. Ed. 1093, 1100,45 S. Ct. 578 (l924)J
The above is, quoted in footnote 22 in U.S. v. E. I. DuPont de Nemours and Co.,
351 US 377,395,100 L. Ed. 1264, 1280,76 S. Ct. 994,(1955). Based on these
cases and others which follow and which elaborate these cases, this Board in
writing its decision has given little weight to opinion testimony of experts
relying on hypothetical fact situations which have no basis in the record.
This treatment of opinion testimony will not come as a surprise to the
parties. Chairman Garfinckel, during the hearing stated:
I'm not arguing, but you agree that if, when you ask the witness-now we
are not talking about a legal question, but when you are asking the witness,
in developing fact and you raise hypotheticals and you get answers, that if
the answers come out that they are not tied into actual fact in this record,
then the answers win fall. [Tr 6515]
Counsel for Justice replied:
Oh, indeed, your Honor. I would expect nothing otherwise. [Tr 6515·6516]
Counsel for the Applicant, Staff and the Intervenors were present [Tr 6455]
and remained sUent, which we deem to bind them to acquiescence in this
exchange.
In view of the antitrust nature of this proceeding. the direct testimony and
cross-examinations of fact witnesses were taken orally with each witness on the
stand. Written direct testimony was permitted for expert witnesses with live oral
cross-examination. In this way. the Board had opportunity to observe the
demeanor of each witness.
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BACKGROUND FACTS
After a discussion with Counsel for each party and concurrence by them [Tr
93-100] except for possible desires of Justice for some evidence prior thereto
[Tr 96]; at the First Prehearing Conference, the Board ruled that the time
period to be covered by the evidence would begin January 1, 1960, any prior
material being subject to specific Board action [Tr 101].
The record was closed on the 20th day of June 1974 by order of the Board.
This opinion will be based on the factual situation as it existed at the close of
the record on the -20th day of June, 1974, as disclosed by the entire record.
The State of Michigan is divided by the Straits of Mackinac into two
peninsulas. The upper peninsula is bounded on the north and northwest by Lake
Superior, on the northeast by Canada from which it is separated by narrow
channels (the Sault St. Marie), on the southeast by Lake Huron, on the
southeastern tip by the Straits of Mackinac, on ihe southwest by Lake Michigan
and -on the west by the State of Wisconsin.
The lower peninsula, which is much the larger both in area and, in
popUlation, is bounded on the northern tip by the Straits of Mackinac, on the
northeast by Lake Huron, on the east by Canada from which it is separated by
narrow channels, on the southeast by Lake Erie, on the eastern part of its
southern boundary by the State of Ohio, on the western part of its southern
boundary by the State of Indiana and on the west and northwest by Lake
Michigan [Exhibits DJ 304A and 304B which are maps of the area].
Three types of electric utility systems operate in the lower peninsula of
Michigan: (1) investor-owned (or privately-owned) utilities, (2) municipal systems, and (3) rural electric cooperatives [Tr 932]. The five investor-owned
utilities in the lower peninsula are: Consumers Power Company, The Detroit
Edison Company, Indiana and Michigan Electric Company, Michigan' Power
Company and the Alpena Power Company [Tr 928-933]. Another investorowned system, the Edison Sault Electric Company, is located immediately across
the Straits of Mackinac in the upper peninsula [Tr 933, Tr 4375-4376, Exhibit
OJ 39]. The Indiana and Michigan Electric Company and the Michigan Power
Company are subsidiaries of the American Electric Power Company [Tr 928] .
The respective service areas of these companies are shown on Exhibits DJ 204A
and B. It will be noted that the service area of Consumers Power Company is
contiguous to each of the other investor·owned utilities. Of this group, Alpena
Power Company alone may be characterized as a "smaller utility". Of the
twenty-nine municipal systems in the lower peninsula of Michigan, twenty-three
are within or directly adjacent' to the Applicant's service. area. [Exhibit CP
11,307, OJ 19]. Of these 23, the largest is Lansing, followed in order of peak
load size by Holland, Bay City, Grand Haven and Traverse City [Exhibit CP
11,307]. All of the municipal systems distribute electric power to retail
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customers and most also own generation facilities [Tr 7878; Attachment JDP·2,
Schedule 1, page 1, Column 2 after Tr 7239] .
The Wolverine Electric Cooperative (hereinafter called Wolverine) is a
generating and transmission cooperative supplying power to four distribution
(retail) cooperatives; e.g., Western Michigan Electric Cooperative,. Oceana
Electric Cooperative, O&A Electric Cooperative and Tri.County Electric
Cooperative [Tr 4468]. The Northern Michigan Electric Cooperative (herein·
after calIed Northern Michigan) is a generating and transmission cooperative
supplying power to three distribution (retail) cooperatives; e.g., Top O'Michigan
Rural Electric Distribution Company, the Cherryland Rural Electric Cooperative
Association and the Presque Isle Electric Cooperative [Tr 958, Tr 1110]. There
are .three other cooperatives in the lower peninsula; e.g., Southeastern Michigan
Electric Cooperative which overlaps Applicant's service area, Fruit Belt Electric
Cooperative which partialIy overlaps Applicant's service area, and Thumb
Electric Cooperative which overlaps Detroit Edison's service area. Exhibit DJ 19,
a map of the lower peninsula of Michigan, shows the franchise service areas of
the investor-owned utilities and the general service areas of the rural electric
cooperatives and municipal systems. Its size and markings provide help in
Visualizing -the geographic relationship of the various electric, utilities in the
southern peninsula of Michigan with which this opinion deals.
Applicant's service area is entirely within the lower peninsula of Michigan. It
can be defined as the sum of those counties in which it is franchised, shown in
buff on the map identified as Exhibit DJ 204A. Applicant's service area is
bounded on the east. by that of the Detroit Edison Company, on the
southeastern part of its southern boundary by the Toledo Edison Company (in
OhiO) and on the southwest by the two subsidiaries of American Electric Power
·Co." namely Indiana and Michigan Electric Company and Michigan Power
Company [Exhibit DJ 204(a) and Exhibit DJ 21, page 18, Exhibit DJ 21A, page
facing page I]. Applicant also, for historical reasons, buys wholesale power
sufficient to supply the needs of Pontiac from Detroit Edison and seIls such
power at retail to that community, which is geographically in Detroit Edison's
service area [Exhibit CP 12,022A, page 410 and map facing page 410].
Applicant's Chairman of the Board and President testified that Applicant has
no interest in serving the upper peninsula of,Michigan [Tr 6463·6465] and, in
,fact, has no interest in serving anywhere beyond its present service area [Tr
6130·31, Tr 6976]. Although there are no exclusive franchises in Michigan [Tr
7872, Exhibit DJ 2], the unwillingness of The Michigan Public Service
Commission (MPSC) to approve a franchise to any applicant utility in the service
area of another utility in the absence of unsatisfactory service indicates that
Applicant probably would not be permitted to expand its service area in
Michigan even if 'it so desired [Tr Q; 6530, line 248, A, 6532, line 23 to 6533,
line 10].
"
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In its existing service area, Applicant has 53 so-called Perpetual Foote Act
Franchises,8 961 voted 3D-year franchises and 4 revocable franchises. Of the
3D-year franchises, 375 have expired and been renewed between January 1, 1960
and October 29, 1973. Between October 29,1973 and December 31,1985,215
franchises representing 11.35% kilowatt hour sales will expire and be conSidered
for renewal [Exhibit CP 11,306]. The communities served by Applicant are
listed at page 359 of Exhibit OJ 109].
As of the end of 1973, Applicant's electric retail sales amounted to
$475,720,869 and, expressed as electrical units, 23,263,781,000 kilowatt hours.
It served 1,180,046 customers [DJ 21A, page 28, column 1].
From 1960 to 1972, the system requirements (retail sales) of the municipal
systems as a whole in the lower peninsula more than doubled, i.e., they increased
114% [Exhibit CP 11,307]. Northern Michigan and Wolverine more than trebled
(Idem). Alpena Power Co. almost trebled while Edison Sault Electric Co. in
the upper peninsula of Michigan had an increase of about 50% (Idem). During
the same time period, Applicant's retail sales went from 9,303,865,000 Kwhr to
21,352,570,000 Kwhr [Exhibit 0121, page 28; Applicant's 1970 Annual
Report to Stockholders, page 31, gives 1960 data of which we take official
notice].9 Thus, Applicant's retail sales from 1960 through 1972 increased
approximately 130 percent.
From Exhibit CP 11,307, we find that for the year 1972, the total retail
sales (System Requirements) of the 23 municipal systems was 3,031,364 Mwhr;
the total retail sales of Electric Cooperatives was 938,576 Mwhr; and the total
retail sales of Alpena Power Co. was 245,117 Mwhr, or a total of 4,255,053
Mwhr. For the same year, Applicant sold at retail 21,352,570 Mwhr [Exhibit OJ
21, page 28]. By addition, the total sales for this entire group of utilities was
25,607,623 Mwhr. Factoring, we find that Applicant had 84% and the smaller
utilities had 16% of the combined retail business in 1972.
.
Repeating the process for 1960, Applicant had 84% and the smaller utilities
had 16% of the retail business in 1960. (Applicant's retail sales for 1960 were
obtained from Applicant's Annual Report to Stockholders for 1970, page 31.)
Applicant's retail sales are made at uniform nondiscriminatory rates, terms
and conditions subject to the approval of the MPSC [Tr 8286-8287] . The MPSC
does a conscientious job of policing rates [Tr 6983-4, Stelzer prepared testimony
page 9 after Tr 7224, Tr 8287, Exhibit CP 12,022, pages 109d, 10ge, 109fand
109g]. Applicant has failed to earn its cost of equity capital for the six years
ending 1973 [Tr 6409, 6983] _
A study made in 1968 [Exhibit OJ 225] showed comparison of Applicant's
retail rates with municipal .utilities and' REA Cooperative utilities. For
a For details of the Foote Act, see Exhibit DJ 6 and Tr 1575-1584.
'The Parties were notified by conference caU on 8 July 1975 of the Board's intent to
take official notice of this document. By phone on lOJuly 1975, the Parties advised that
they had no objection.
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municipals (which are not subject to MPSC jurisdiction) the average was "lower
than Applicant for smaller customers and higher than Applicant for larger
customers, the break-even point being at about 500 Kwhr. However, for some
municipals, rates were consistently lower than Applicant. The retail rates of City'
of Lansing, the largest municipal system, was approximately 20% below
Applicant's. This fact disturbs Mr. Aymond because it makes customers want to
leave Applicarit for Lansing [Tr 6061] and, because Lansing is used as a
yardstick, the MPSC is reluctant to raise Applicant's retail rates [Tr 6062].
Mr. Brush, General Manager of Lansing Board of Water and Ught, confirms that
the MPSC takes into consideration municipal rates vis-a-vis investor owned rates
[Tr 2361]. Lansing's costs of generating power are less' than Applicant's
wholesale power rates [Tr 2221 I .
The aforesaid study [Exhibit DJ 225] shows that in 1968, the retail rates of
REA Cooperatives were generally higher than Applicant's rates because the
Cooperatives serve sparcely settled areas. As is shown above, in spite of the rate
differential, the Cooperatives are growing much faster than Applicant.
, Competition at retail is limited because the cost of facilities to serve a
customer (distribution lines and related equipment) is so high that duplication of
facilities is generally viewed as uneconomic. Retail electric energy sales has been
recognized as a natural monopoly for this reason. Two municipalities compete
with Applicant on a house-to·house and' street-ta-street basis (Bay City and
Traverse City) but these cases are anachronisms resulting from the Foote Act
which has long since ceased to be a mechanism for franchising. The MPSC will
not permit the franchising on electric utility to serve in an area already receiving
adequate services from another, utility [Exhibit OJ 3, Tr 6533]. Municipalities
having their own utility systems do not franchise other competitive utilities.
Thus, while there are no exclusive franchises in Michigan [Tr 7872 Exhibit'OJ
2] , competition by dual distribution facilities is rare. In 1965, the MPSC took
jurisdiction over rural electric cooperatives and by issuance of the single phase
rule [Exhibit DJ 9], prevented pirating of old customers by either cooperatives
or by privately-owned utilities [Tr 7850]. This rule also severely limited
competition for new customers in peripheral areas where it might otherwise
, occur.
",
The statutory 25% rule limited sales by municipalities outside of city limits
to 25% of sales within city limits [Page 17-18 after Tr 7239; Tr '975-976; 'Tr
2243; Tr 6061-6062; Mich; Const., 1963, Art. VII §24 (Appendix to
Applicant's Brief in Support of its Proposed Findings from Part I, No. 23)] . This
. Michigan Statute ,has recently been amended [Public Act No. 179-No. 24 to
Part I of'Appendix to Applicant's aforesaid Brief]. The amendment is so new
that its effect on retail competition is yet to be demonstrated.
In areas where retail competition is feasible, there is competition between
Applicant and the smaller utilities [Tr 985; 1013; 1052; 2026-2027].
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Excluding the acquisitions by Applicant discussed hereinafter, there has been
neither entry nor departure by smaller utilities during the periOd between
January 1, 1960 and June 20, 1974. Although details of the industry prior to
January 1, 1960 have been excluded in determining whether or not a "situation"
exists, nevertheless, it is not improper to note that during the· period of
Applicant's substantial growth prior to that date, the existing municipal utilities
were on the scene. All of the municipals were in existence by 1933, all but two
began before 1913, and fifteen began before the tum of the century [Exhibit OJ
199, pages 3 and 4]. Seven of them serve other communities and three serve
nearby summer resorts [Exhibit'DJ 198, page 6]. They have been able, tough
and aggressive competitors of Applicant for a long time. The growth rates of
Northern Michigan and Wolverine attest to their competitive viability.
It is Applicant's policy to generate in its own facilities the electric energy
needed for its sales. Hence, normally there is no competition for the bulk power
requirements of Applicant. In other words, Applicant is vertically integrated
from generation through delivery of electric energy. In recent years,' construction delays and operational difficulties have forced Applicant to purchase on a
short-term basis substantial quantities of wholesale power [Exhibit CP 12,022,
p. 423,Tr 8692,Tr 8694,Tr 9798] ..
Ten of the .23 municipal systems generated all of their electric energy
requirement or bought from other than Applicant in 1972 [Exhibit CP 1 1,307] .
In addition, Lansing, which bought 3.8% of its requirements from Applicant in
1972 [Exhibit CP 11,307], is now generating all of its needs [Tr 7884].
Coldwater purchased 25.4%, Hillsdale 54.8%, Portland 58.1% and nine others
purchased from 81.5 to 10WO from Applicant in 1972 [Exhibit CP 11 ,307] . The
rest of their requirements were either self-generated or purchased from others .
. The G&T cooperatives, Northern Michigan and Wolverine, supply the needs of
seven distributive co-ops, save for small amounts. Southeastern Michigan Electric
Cooperative purchased 17.1% of its needs from Applicant in 1972 while Fruit
Belt Electric Corporation and Thumb Electric Cooperative were independent of Applicant. Alpena, which owns ,some old hydroelectric generation
bought 80% of its needs from Applicant in 1972 [Exhibit CP 11,307].
Summaries for 1972 show that the smaller systems self-generated 7WO of their
needs, bought 17% from Applicant and 13% from others [Tr 7878]. Since 1972,
there has been a trend toward self-generation among the smaller utilities [Tr
7884-7885] . Northern Michigan, Wolverine, Grand Haven Board of Light and
Power, and the City of Traverse City are interconnected so as to form a power
pool as the Michigan Municipal and Cooperative Power Pool [Exhibit OJ 104, Tr
1117-1118] . It is sometimes referred to as the M-C Pool and as the Muni-Co-op
Pool [Tr 1117] •. Its general capabilities are ·discussed at ·Tr 1285-1289. Its
. transmission facilities will be hereinafter discussed under the heading SITUATION 4-PREVENTION OF COORDINATION BY REFUSAL OF APPLICANT TO WHEEL.
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Applicant has been offering firm wholesale power to the smaller utilities
since prior to January 1, 1960 [Tr 8298·8300). Applicant has never refused to
,sell wholesale power in its service area [Tr 6064 to 6072). Applicant claims to
have no interest in serving beyond present service area [Tr 6130). Applicant has
never had an oral or written agreement prohibiting wholesale sales beyond its
present service area [Tr 6070-6071). Because of inability to earn minimum
return, Applicant would be reluctant to incur added responsibilities [Tr 6063).
Applicant's policy not to sell outside of Michigan is unilateral [Tr 6476).
Wolverine's cost to generate and deliver power to consumers is less than
Applicant's wholesale rate [Tr 4489).
Bay City buys bulk power from Applicant and sells retail at 10·15% below
Applicant's retail prices [Tr 1576·1577; 2023; 6463-65; 7808·7809). Lansing
can generate at less than Applicant's bulk power rate [Tr 2221; 2332).
The proposed Midland Plant (Units 1 and 2) will consist of two units each
having the equivalent of 800 electrical megawatts nuclear sources; i.e., the
nuclear steam supply system is sized at the 800 megawatt electrical level. Unit 2
will have a generator capable of producing approximately 815 megawatts.
However, Unit 1 will have a smaller generator capable of producing approxi.
mately 485 megawatts. The surplus steam from Unit 1 will be sold to the Dow
Chemical Company for use as process steam [Tr 7937; 8528-8529; 9160-9161).
The sizes of these units were fIXed and the proposed plant was publicized in
1967 [Exhibit OJ 183, Tr 8529). The estimated cost of electric energy from the
Midland plant is 16 mills per kilowatt·hour. This is based on an estimated capital
cost of $569 per kilowatt, 3 mills fuel cost and 6 mills for operation and
maintenance cost per kilowatt·hour [Tr 8532). This compares with Applicant's
1973 system·wide average cost of generation of 13 mills per kilowatt·hour [Tr
8532.8533). One witness, Mr. Mosley, refused to speculate on system·wide costs
when the Midland plant goes operative [Tr 8533). Mr. Aymond also refuses to
speculate on such future system·wide costs [Tr 6352). However, Mr. Jefferson,
Applicant's Executive Director of Rates, Research and Data Control [Tr 8274),
estimates that costs for Midland will be somewhat higher than the system
average when Midland goes into effect [Tr 8434).
On this state of the evidence [Tr 6352; 8434; 8533) , the relation of cost of
power' from Midland to Applicant's system average cost is speculative but the
chances ar~ that Midland costs will ex~eed Applicant's average system cost.
Certainly, there is no evidence that Midland power will be cheaper.
The electric power generated by the Midland plant will be fully integrated
into Applicant's system [Tr 9160). Such power will be commingled with that of
the 'Applicant's other sources of bulk power and ~1I be utilized'by Applicant
,solely as undifferentiated power produced by the system as a whole [Tr 9160).
Applicant requires the entire power output of the Midland plant to serve the
requirements of its customers [Tr 9159).
Since this proceeding is under the grandfather provision of the 1970
amendments to the Act [Sec. 105c(8)) , construction permits for the Midland
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units were issued December 15, 1972 and the units are scheduled to become
operational in 1979 and 1980 [Exhibit OJ 21A, page 10, Tr 9161].
Applicant has a small nuclear fueled plant, 75 Mw rating, Big Rock Point,
which went on stream in 1962 [Exhibit CP 12,022, pages 436A and 437A]. We
compute the cost per Kwhr because the record does not disclose the figure.
To get capacity cost per Kilowatt·hour at full production:
(I) multiply cost per Kw by a percent which equals cost of money plus
depreciation.
Cost per Kw for Big Rock Point = $197.53
[Exhibit CP 12,022, page 432f]
Cost of money in 1973 = 7.5%
[Exhibit OJ 228A, page 4, Schedule III (D)]
Depreciation at 40 years linear = 2.5%
$197.53 X 10%= $19.753
(2) divide product of (I) by total hours in 1 year; i.e., 8760

1:7~~3 = $0.00225 = 2.25 mills (Kwhr)
To get capacity cost at less than full production; divide product of (I) by
total number of hours of operation.
In 1973, Big Rock Point operated 6994.3 hours [Exhibit CP 12,022, page
432f] .

.!~::~

= $0.00282 ~ 2.82 mills

Total capital cost = 2.82 mills
O&M cost.
6.28
. 2.50
Fuel cost
Big Rock Point
Total Cost
(1973)

11.60 mills/Kwhr

This cost compares favorably with system·wide average costs for 1973 of 13
mill~. Applicant deems Big Rock Point an experimental plant[Tr 8077]. Yet it
was so successful in 1973, that it outperformed Applicant's system average. In
October 1973, it outperformed all commercial boiling water reactors in the
United States regardless of size [Exhibit OJ 2iA, page 11].
.
Applicant has a large nuclear fueled plant, Palisades, 815.7 Mw rating which
became operative in 1967. Its operation in 1973 was limited by mechanical
troubles [Exhibit OJ 21A, page 10, Tr 8692; 8694; 8708] • Using the formulas
above and the data from page 432f of Exhibit CP 12,022, the cost of power
. from this plan~ for 1973 w a s : '
.
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Total capital cost = 5.17 mills
O&M cost
3.99 mills
Fuel cost
2.70 mills
Palisades Total
Cost (1973)
11.86 mills/Kwhr '
which compares favorably with the system average of 13 mills.
Palisades continued to be plagued by mechanic3I troubles in 1974. However,
Mr. Aymond continued to view nuclear power as being the lowest base load
power available. He thought the older nuclear power plants would have lower
costs because construction costs keep going up all the time [Ti 6353] .
Applicant now has no defmite plans for future nuclear power plants. Its needs
in the near future
be supplied by fossil fuel plants, two units at Applicant's
Karn site totalling 1300 Mw of capacity and one unit at Applicant's Campbell
site at 800 Mw capacity [Tr 9188]. Mr. Aymond testified that Applicant does
not desire to pioneer large units [1000 or over Mw] and will stay with units in
the 600 Mw-800 Mw range for a while [Tr 8500-8501] . The capital costs of the
fossil fuel units are estimated to be considerably less than those predicted for
Midland. Thus, for Midland, capital costs were predicted to be $569 per Kw [Tr
8532] while for the projected fossil fuel units, they are predicted to be $184
and $337.40 per Mw respectively (capacity in Mw divided by cost equals cost
per Mw) [Exhibit CP 12,022, page 406; Exhibit DJ 21A, page 10 uses slightly
different estimates] .
. .
In the record of these proceedings, there are references to Applicant's future
nuclear plant, Quanicassee [Tr 1736-1737; 2316-2317; 2319; 2483, Exhibits DJ
21, p.,8; DJ 21A, p. 12]. For completeness, we note that a license application
for that plant was tendered to the Commission on October 29, 1973. On
June 28, 1974, Applicant publicly announced that it was cancelling plans to
construct the Quanicassee units [CU.74-29, RAI-74·7, p. 10]. On October 29,
1974, Applicant's request for withdrawal of its application as to these units was
granted [CLI-74·37, RAI.74·IO, p. 627].
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APPLICANT'S NEW P9L1CY
The statement of Applicant's policy put in the record on February 12, 1974
[Tr 6048] and the modified statement of Applicant's policy as approved by
Applicant's Board of Directors put in the record, on March 6, 1974 [Tr
8106-8109] have been considered. The first statement is rejected as superseded.
in general, the final statement of policy appears to reaffirm other evidence of
record concerning policies dealing with coordination, acquisitions, and sales at
wholesale and retail; and to announce. a new policy dealing with wheeling. To
the extent that the final statement [Tr 8106-8109] reflects Applicant's existing
po~icy as' shown 'by evidence of record, it adds nothing to' the record. To the
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extent that the final statement is a change in policy or the enunciation of new
policy, the new policy is deemed to be timed to influence the Board in this
proceeding and offers little assurance of a permanent change in policy, see U. S.
v. Oregon State Medical Society and U. S. v. Grant, both supra. See also
discussion hereinabove under heading MOOTNESS. The amended policy put in
the record on March 6, 1974 is therefore rejected as not a change in Applicant's
position which should influence the decision in this proceeding. The said
amended policy does not render moot any situation existing prior thereto.

SEARCH OF THE RECORD FOR POSSIBLE SITUATIONS
WITHIN THE RELEVANT MATIERS IN CONTROVERSY
WHICH MIGHT BE CREATED OR MAINTAINED BY
ACTIVITIES UNDER THE LICENSES
SITUATION I-PREVENTION OF COORDINATION BY
CONTRACT PROVISION
Provision 9 of an agreement dated 15 May 1964 between Applicant and the
City of Lansing [Exhibit 0191] reads as follows:
.
. 9. CONNECTIONS WITH OTHERS INVOLVING INTERSTATE OR
FOREIGN COMMERCE: Lansing agrees that without the written consent of
Consumers, it will make no interconnection with any' 'person,' firm,
corporation, government agency or other agency or other entity which might
result in either party hereto becoming engaged directly or indirectly in the
transmission or sale at wholesale of electric energy in interstate or foreign
commerce.
-At the time this Provision 9 was incorporated in its agreements with the
,smaller utilities, Applicant did have the power to insist upon its inclusion. We
,must consider whether this was power to prevent coordination among the
smaller utilities and whether such power was used in anticompetitive fashion_so
as to bring into existence a situation inconsistent with the antitrust laws.
Applicant's reason for including this Provision in this and other similar
agreements was to avoid inadvertently becoffiing subject to the jurisdiction of
the FPC [Tr 7941; 8300] . Mter Applicant submitted to the jurisdiction of FPC,
this Provision was omitted from its contracts as they were amended, renewed, or
replaced. It has now disappeared from all of Applicant's contracts [Tr
7941-7942] . During the time the Provision was in vogue, no other contracting
party requested or was denied permission to interconnect with a third party [Tr
7942].
- '
.
.
-"
'
Witness Brush of Lansing testified that Provision 9 prevented Lansing from
interconnecting with the M-C Pool without permission of Applicant until the
effective date (February 1973) of the current agreement [T~ 2090-2091;
2234-2239]. Northern Michigan' did not so interpret the Provision. It inter'92

connected with the City of Traverse City without consulting Applicant [Tr
7942.7943] .
There is no evidence that an interconnection between any two of the smaller
utilities in the relevant geographic market would result in the transmission or
sale of wholesale electric energy in interstate or foreign commerce. Absent such
a possibility, Provision 9 is a nullity. Mr. Brush's interpretation of the language
so as to prevent coordination between Lansing imd the M-C Pool is completely
unrealistic. We find as a fact that the insertion of Provision 9 in Applicant's
contract did not give it the power to grant or deny coordination among the
smaIIer utilities.
, Assuming arguendo that the presence of Provision 9 did give Applicant the
power to grant or deny coordination, there is no evidence that Applicant ever
exercised such power. The purpose of inclusion of Provision 9 in its contracts
has disappeared and there is total absence of the Provision in any existing
contract. Using the criteria discussed hereinabove under the heading: MOOT·
NESS, we find as a fact that the chance of Applicant again using the Provision or
of using it in an anticompetitive fashion against the smaller utilities is so remote
as to render the matter moot.
We find as a fact' that if Applicant ever had the alleged power and if
Applicant ever used it in anticompetitive fashion and if such use ever brought
into existence a'situation inconsistent with the antitrust laws; the power, the use
of such power and the resulting situation have all ceased. We conclude as a
matter oflaw that no such situation exists.
..
Assuming arguendo that there is, or could be, a situation inconsistent with
the antitrust laws arising out of Applicant's use of Provision 9; there is no
evidence of an anticompetitive scheme or conspiracy having as a material,
element and significant factor the misuse of activities under the licenses which
would maintain or create such situation. We conclude as a matter of law that
there is no nexus between the activities under the license and said assumed
situation.

SITUATION 2-PREVENTION OF OPERATIONAL COORDINATION
BY REFUSAL OF APPLICANT TO COORDINATE
The allegation that the Applicant has the power to grant or deny access to
coordination has two facets: (1) coordination between Applicant and one or
more of the. smaller utility systems in the relevant geographic market;
(2) coordination between two or more of the smaller utility systems in the
relevant geographic market. The second facet will be discussed hereinafter.
Coordination, as discussed under Situation 2, will be operational coordination.
With regard to the first facet, of course Applicant can deny voluntary access
to operational coordination between itself and any other utility. It is equally
clear that any utility in the relevant geographic market can force involuntary
interconnection with Applicant to provide some of the features of operational'
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coordination if such smaller utility initiates proceedings before FPC and
convinces FPC that such interconnection is in the public interest (Section 202(b)
of the Federal Power Act). (See also Gainesville Utilities Department et al v.
Florida Power Corporation, 40 FPC 1227; 41 FPC 4; 425 F.2d 1196; 402 US
515, L. Ed. 2d 74, 91 S. Ct. 1592 (1971».
The Board fmds as a matter of fact that the Applicant does have the power
to deny voluntary operational coordination between itself and another utility.
In 1964, representatives of Northern Michigan and Wolverine sought alleged
operational coordination with Applicant [Exhibit OJ 38, Tr 1325]. They listed
benefits which they. desired. Applicant refused to enter into negotiations for the
alleged coordination [Exhibit OJ 39J. Applicant was urged to reconsider
[Exhibit OJ 40] . Applicant, in refusing to proceed [Exhibit DJ 41] , stated:
As indicated in my letter to Mr. Lee, any interconnection and pooling
. arrangement should create similar benefits for both parties. After careful and
considered review, we conclude there are insufficient IJenefits for Consumers
I
Power Company through such an arrangement to adequately protect the best
interests of our stockholders and existing regular customers. We are still of
the opinion that the revised proposed contract offers the best short and
long-range solution to the cooperative power supply requirements.
In testimony during this proceeding, Northern Michigan's system manager,
Mr. Steinbecker, conceded that both his system and Wolverine were "deficient"
in 1964; i.e., that these systems had insufficient dependable generation capacity
to cover projected peak load. [Tr 1411·1416] This testimony is confirmed by
the systems' 1964 Forms 12 filed with the FPC which show a combined system
peak load of 59.84 Mw and only 55.93 Mw in dependable generating capacity
[Tr 1413·1417, 1420-1421, 1949.1953].
In 1967, the Wolverine again sought alleged operation coordination with
Applicant.
.
Applicant again found no prospect of mutual benefits from the arrangement
fTr 7925]. Applicant'S decision was clearly correct since, in 1967, Northern
Michigan's system peak load was 43.52 Mw, its installed capacity was 45.10 Mw
.and the size of its largest unit was 23.5 Mw [Tr 1441; Exhibit 12,001, May 18,
1967 letter] . Thus, Northern Michigan's 1967 installed reserves covered less than
10 percent of the system's largest unit and its total reserves amounted to
approximately 1.6 Mw or 4 percent reserves [Tr 1446] .
In 1968, the City of Traverse City sought alleged coordination with
Applicant. It was turned down for lack of reserves [Tr 7925] .
In 1972, Applicant refused to enter into an alleged coordination agreement·
with Edison Sault Electric Co. (located on the eastern end of the northern
peninsula) because Edison Sault did not have sufficient generating capacity for
its own load [Tr 4416, Exhibit DJ 85J . Edison Sault's representatives reviewed
filings with FPC and MPSC and satisfied themselves that they (Applicant) did
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not have a (coordination) contract with anyone whose system was deficient in
reserves [Tr 4419] .
In all of these situations, true coordination with benefits to both parties was
not feasible. We conclude as a matter oflaw that Applicant's management had a
duty to its customers and stockholders to refuse such alleged operational
coordination. (See discussion hereinabove under the heading: COORDINA·
TION-NET BENEFITS.)
Applicant has a coordination agreement with its neighbor to the east in the
lower peninsula of Michigan, Detroit Edison Company [Exhibit DJ 67]. The
coordination features, which include joint economics dispatch by highly
sophisticated equipment costing Applicant annually at least $1,680,000 [Tr
8518.8520], have so intimately correlated the operation of the participants as to
result in it being referred to as the Michigan Pool. The members of this Pool also
coordinate jointly with Indiana and Michigan Electric Company and large
utilities outside of Michigan; namely, the Hydro·Electric Power Commission of
Ontario [Exhibit CP 11,106], The Toledo Edison Company, Northern Indiana .
Public Service Co. and Commonwealth Edison Co. [ExhibitsDJ 74, 75; and 76;
CP 11 ,108, 11,109 and 11 ,119] • Each agreement is tailored ·to the capabilities
and the needs of the parties so as to achieve net benefits to each party. For
example, all of the agreements provide for exchange of emergency power while
only one, that with the Hydro·Electric Power Commission of Ontario, provides
for exchange of diversity power. The agreements were each separately
negotiated. Differences in terms reflect not only the factual differences but also
the skills of the negotiators. Each agreement was approved by the FPC.
As has been described. hereinabove, operational coordination usually has
reserve sharing as its cornerstone. This is because a utility with no reserve
capacity or with inadequate reserve capacity cannot confer a net benefit on the
other part to a sharing arrangement. Thus, in 1964, when Northern Michigan and
Wolverine ruid inadequate reserves, Applicant could find no net benefit in reserve
sharing with them. Again in 1967 when Wolverine sought an alleged coordina·
tion arrangement, no net benefits were found by Applicant and no arrangement
resulted. Since then, both Northern Michigan and Wolverine have increased their
reserves. As a result, a coordination agreemerit has been negotiated between
Applicant and the members of the M-C Pool; e.g., Northern Michigan, Wolverine,
the City of Traverse City and the City of Grand Haven [Exhibit DJ 105].
Applicant also is coordinated with the City of Lansing [Exhibit DJ 92] and the
City of Holland [Exhibit CP 11,111]. Each agreement is as individually tailored
to the capabilities and needs of the parties so as to achieve net benefits to each
party. As in the instances of coordination with large utilities, each agreement
reflects not only factual differences but also the skills of the negotiators. Each
agreement was approved by FPC. None of the agreements restrict further
coordination by parties thereto with third parties. Lansing and the M-C Pool are
currently negotiating a coordination agreement among themselves [Tr 2240] .
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Save for the smaller utilities with which Applicant is coordinated, the record
shows no smaller utility in the relevant geographic market which has adequate
reserves to support a coordination agreement.
We find as a matter of fact that Applicant has never refused oper~tional
coordination with a smaller utility in the relevant geographic market and that
Applicant has operational coordination agreements with every smaller utility in
the relevant geographic market capable of coordinating.
.
There is no evidence that Applicant has ever used in anticompetitive fashion
its power to grant or deny voluntary operational coordination betwe~n
Applicant and the smaller utilities. There is substantial and convincing evidence
to the contrary. Moreover, a refusal to coordinate is not per se anti competitive
conduct-see hereinabove under the heading REFUSAL TO COORDINATE.
We conclude as a matter of law that there is no situation inconsistent with the
antitrust laws arising out of Applicant's alleged refusal to voluntarily operationally coordinate with the smaller utilities.
Assuming arguendo that there is, or could be, a situation inconsistent with
the antitrust laws arising out of Applicant's alleged denial of voluntary
operational coordination between Applicant and the smaller utilities; there is no
evidence of an anticompetitive scheme or conspiracy having as a material
element and significant factor the misuse of activities under the license which
would maintain or create such situation. We conclude as a matter of law that
there is no nexus between the said activities under the license and the said
assumed situation.
SITUATION 3-PREVENTION OF COORDINATION BY
EXCLUSION FROM THE MICIDGAN POOL
As has been stated hereinbefore, Applicant is closely coordinated with' the
Detroit Edison' Company to form the Michigan Pool. The coordination
agreement between the Parties dated December 22, 1962 did not specificaIIy
foreclose the addition of additional members to the Pool. In reviewing the
application of Detroit Ediso"n for a license for the Enrico Fermi Atomic Power
Plant, Unit 2, Justice negotiated certain agreements and interpretations with
Detroit Edison which speIIed out rights of other utilities to join the Pool
[Attorney General advice letter dated Aug. 16, 1971 reo Ferrni Plant 2, 36 F.R.
17883 (1971)]. The December 22, 1962 agreement" was repiaced by a new
agreement dated May 1, 1973 which incorporated the provision desired by
Justice [Exhibit OJ 67, compare letter of Aug. 13,1971 from Detroit Edison to
the Commission re Docket No. 50-341]. The only smaller utility (Lansing)
which has discussed admission to the Michigan Pool was advised by Applicant
that Applicant would not oppose ta"nsing's entry in the Michigan Pool [Tr
2533] .
'
. There is evidence in Applicant's internal documents that the conditions of
entry were designed to prevent "undesirable third parties" from entry [Exhibits
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OJ 170 and 171). There is nothing sinister in this language. As is noted
elsewhere in this opinion, most of the smaller utilities in the relevant geographic"
market are so deficient in reserve generation that they cannot confer a benefit.
on the other party in a simple reserve sharing arrangement. Probably only a few,
possibly only Lansing and the M-C Pool, have the capacity to confer sufficient
benefits to be able to participate in the complex Michigan Pool. To encourage
others to seek entry would be to foster a cruel disappointment at the end of
useless negotiation. We find as a fact that the requirements for membership
approved by Justice and incorporated in the existing Pool agreement are fair and
reasonable, and we conclude as a matter of law that they are not anticompetitive.
We find as a fact that Applicant does have the power to exclude the smaller
utilities from the Michigan, Pool. (Applicant can renege on the terms of the
agreement.)
There is no evidence that Applicant has ever exercised such ,power in an
anticompetitive fashion against the smaller utility system.
We conclude as a matter of law that there is no situation iriconsistent with
the antitrust laws arising out of Applicant's alleged use of its power to exclude
the smaller utilities from the Michigan Pool.
, Assuming arguendo that there is, or could be, a situation inconsistent with
the antitrust laws arising out of Applicant's alleged exclusion of the smaller
utilities from the Michigan Pool; there is no evidence of an anticompetitive
scheme or conspiracy having as a material element and significant factor the
misuse of activities under the license which would maintain or create such"
situation. We conclude as a matter of law that there is no nexus between the said
activities and said assumed situation.

SITUA TION 4-PREVENTION OF COORDINATION BY REFUSAL
OF APPLICANT TO WHEEL BETWEEN OR AMONG THE SMALLER
UTILITIES
Justice, Staff and Intervenors argue that, by having the power to grant or
deny access to Applicant's transmission facilities, Applicant has the' power to
grant or deny access to coordination between or among the smaller utility
systems. .
i . .
Applicant has an extensive transmission grid to which all of the smaller
utility systems are interconnected directly or indirectly. These transmission
fa~ilities were built and are maintained by Applicant for the principal purposes
(1) 9f transporting electric energy from its sources to distribution points from
whence it is distributed to Applicant's customers, and (2) of increasing the
reliability of the firm power" sold to its customers. To some extent, these,
facilities are used in carrying out coordination agreements between Applicant,
Detroit Edison and other privately owned utilities outside the relevant
geographic market.
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The Applicant's transmission system is not a unique facility, without which
the smaller systems cannot coordinate among themselves as demonstrated by the
exhibits of Justice. Exhibit DJ 18 dated "December 1972" [received in evidence
November 29, 1973, Tr 1298] shows in red 1182 miles of lines of either 60 or
46 Kv of Northern and Wolverine [Tr 1294].
Exhibit DJ 20 [received in evidence on November 28, 1973, Tr 1134]
showed in black the existing transmission network shown in red on Exhibit OJ
18 [Tr 1135], and also showed in red a proposed 138 Kv transmission line for
Northern and Wolverine [legend on Exhibit DJ 20, Tr 1135]. Part of this
proposed system had been constructed prior to the date of the testimony
(November 28, 1973). This part is shown in red on Exhibit DJ I [Tr 1137] .
Now returning to Exhibit DJ 20, we note that although the M-C Pool
(Northern and Wolverine) already had 1182 miles of right-of-way for transmission lines in 1972, the M-C Pool was at that time planning approximately 525
miles (using map scale) of 138 Kv over entirely different rights-of-way.
From this evidence, it is fair to conclude that the M-C Pool deemed 138 Kv
transmission to be adequately high voltage for its needs and that the M-C Pool
deemed the construction of over 500 miles of such line over new rights-of-way
(not economizing by use of old rights-of-way) to be economically feasible.
Justice witness, Mr. Steinbecker, the general manager of Northern did not
testify that Applicant's transmission facilities or any facilities in excess of 138
Kv were necessary for the successful operation of the M-C Pool. On the contrary,
he gave the impression of being quite self-satisfied with the plans of the M-C
Pool to have its own transmission system.
It is fair to conclude from the evidence and the demeanor of the witness that
neither Mr. Steinbecker nor the M-C Pool management deems the Applicant's
transmission system as a "unique facility" as this term is used in the bottleneck
cases.
The program of the M-C Pool to build its own transmission facilities thereby
backing its opinion with its money shouts so loud that we cannot hear the
contrary testimony of the experts.
There is no evidence that any of the smaller utilities except those in the M-C
Pool, Lansing and Holland, are capable of coordination (have adequate reserves
to enter into a mutual benefit agreement). The M-C Pool (Northern Michigan,
Wolverine, Grand Haven and Traverse City are coordinated without use of
Applicant's transmission facilities. Lansing is only about 20 miles from the M-C
Pool's projected 138 Kv line and a less distance from the M-C Pool's existing 69
Kv line. Holland is only about 10-12 miles from the M-C Pool's existing 69 Kv
line and less from the projected 138 Kv line [Exhibits OJ 18 and 20] . When we
consider the 1182 miles of transmission facilities and the over 500 miles of 138
Kv facilities projected for the M·C Pool, these distances are very short. About all
that can be said in favor of wheeling over Applicant's system is that it might
possibly be cheaper. Also, it could be more expensive [Tr 2426-2427] .
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We fmd as a fact that Applicant does not have the power to grant or deny
operational or planning coordination between or among the smaller utility
systems capable of coordination.
Assuming arguendo that Applicant does have the power to grant or deny
coordination between or among the smaller uti1~ties 'by refusal to wheel power
for them, we now examine whether Applicant has used this power, and if used,
whether such use is anticompetitive conduct.
There is no evidence that any two or more of the smaller utilities ever agreed
to coordinate subject to obtaining wheeling, or requested wheeling from
Applicant and were denied. TechnicaIly, it can be argued that there can be no
refusal to deal without a specific request. However, there is evidence that a
number of the 'smaller utilities "sounded out" Applicant and received discouraging replies. The evidence does not show what was to be wheeled where. For
example, Coldwater asked about wheeling [Exhibit DJ 26] but this query does
not seem to be related to coordination, especiaIly since Coldwater has generation
capacity materially less than sales requirements [Exhibit 12,010 (Addition)].
Southern Michigan Corporation Power Supply inquired as to the possibility of
wheeling by Applicant and was told that Applicant had no provision for
wheeling [Exhibit OJ 125]. Mr. Keen of Wolverine testified:
As far as wheeling is concerned, I had my ears chopped off by a Consumers
Power representative prior to that date [1964·65], and I-in regard to
wheeling-and I never asked them again for the reason of the reaction I had
at that time from the Consumers Power representative. [Tr 45331.
Mr. Wolfe testified that his belief was that it would not be possible to arrange a
wheeling transaction with Applicant [Tr 1971]. The state of the evidence is not
very satisfactory; however, on balance, we find that Applicant's conduct
amounted to a general refusal to wheel.
.
A refusal to wheel is not per se anticompetitive conduct-'-see discussion
under heading REFUsAL TO WHEEL.
There is no evidence that Applicant'S refusal to wheel was part of a larger
scheme or conspiracy to bring into being a situation inconsistent with the
antitrust laws.
, We conclude as a matter of law that there is no situation inconsistent with
the antitrust laws arising out of Applicant's refusal to wheel for the smaIler
utilities.
Assuming arguendo that there is, or could beta situation inconsistent with
the antitrust laws arising out of inability of the smaIler utilities to coordinate
with each other because of Applicant's refusal to wheel, there is no evidence of
an anticompetitive scheme or conspiracy having as a material element and
significant factor the misuse of activities under the license which would maintain
or create such situation. We conclude as a matter of law that there Is no nexus
between the activities under the license and said assumed situation.
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SITUATION S-PREVENTION OF COORDINATION BY APPLICANTS
REFUSAL TO GRANT UNIT POWER OR JOINT-VENTURE ACCESS TO
MIDLAND PLANT, UNITS 1 & 2
In Situation I, we discussed the topic of operational coordination between
Applicant and the smaller utilities. We turn now to developmental or plan'ning
coordination' between Applicant and the smaller utilities. This has to do with
mutual assistance in the planning of new generating facilities and the carrying
out of such plans so as to confer net benefits on each party. For example, the
parties can take turns at building new facilities in accordance with ajoint plan,
and each may temporarily'buy from the other surplus energy (unit power)
genenited from a facility larger than the owner needs at the time it becomes
operative. Another possibility is for the parties to plan facility large enough to
meet the needs of two or .more parties and 'then build it as ajoint venture, each
being entitled to the output of the f~cility in proportion to its capital investment
share therein. In each case, the parties plan to take advantage of the economies
of scale.
'
'
.
The electric power generated by the Midland plant will be fully integrated
into Applicant's system [Tr 9160]. Such power will be commingled with that of
the Applicant's other sources of bulk power and will be utilized by Applicant
solely as undifferentiated power produced by the system as a whole [Tr 9160].
Applican~ requires the entire power output of the Midland plant to serve the
requirements of its customers [Tr 9159).
It is argued that a refusal to grant either unit power or joint·venture access to
the Midland Plant, is a refusal by Applicant to engage in developmental
coordination. The argument is unsound. The Midland Plant was planned in 1967
and its plan was publicized in that year [Tr 8529, Exhibit DJ 183]. Four years
later, in 1971, the smaller utilities showed interest in access to Midland [Tr
1202-1203; 1215; 1485-1486; 1735; 4516; 4520; 4521; 7934; Exhibits DJ 22;
24; 27; 58] . Most, but not all, of the inquiries specifically mentioned Midland.
None of the smaller utilities requested participation in the Midland Plant; They
wanted the option to decide whether or not they wanted access, and if so, what
kind of access, when and how much [Note page 21 of Brief on ,Proposed
Findings of Michigan Cities and Cooperatives dated October 8, 1974]. In
developmental or planning coordination, each Party binds itself at the beginning
of the project as to the terms of participation in the projected facility. By no
stretch of the imagination can it be deemed to be developmental coordination
where a smaller utility, years after Applicant's plans and commitments are flXed,
requests the right to look things over and chose such participation, if any, the
smaller utility desires to have. In developmental planning involving staggered
construction, surplus power is sold by the facility owner to the other party as
unit power. In this case, there is no surplus power to be sold, since Applicant
needs all of power from the facility to serve its own customers [Tr 9160] . In a
joint.venture, each party gets the portion for which it planned. In this case,
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Applicant has planned for all of the power and the smaller, utilities have planned
for none. If the smaller utilities should get either unit power or joint·venture
participation in Midland, Applicant would be short of planned power by the
amount taken by the smaller utilities. Applicant would have to buy wholesale
power to cover the' shortage. This would increase Applicant's costs [Tr 9162]. In
other words, the grant of access to either unit power or joint-venture would
result in a detriment and a financial burden to Applicant and, hence, would NOT
be coordination-see topics under the heading: COORDINATION-MUTUAL
BENEFITS.
.
.
Let us igTIore the concept of developmental coordination and consider
'whether or not Applicant has any duty to offer or agree'to grant to the smaller
utilities access to Midland in the form of unit power or joint.venture: The
argument in favor of forcing Applicant to grant such access can be stated briefly.
The smaller utilities are handicapped by their small size ~nd linrlted financial
assets. Therefore, ,as a good Samaritan, Applicant should share with its small
competitors the benefits which it' possesses due, to Applicant'S larger size and
greater financial assets. If Applicant does not choose of its own volition to do so,
then the Board should deem Applicant's behavior to be anticompetitive and
force Applicant to help its competitors. The difficulty with this argument is that
neither the antitrust laws nor the policy underlying them require an entity to be
a good Samaritan to its competitors-see topics headed: REFUSAL TO
COORDINATE, ,REFUSAL TO WHEEL and REFUSAL OF ACCESS TO
NUCLEAR FACILITIES.
, We fmd as a fact that Applicant's response, to the belated inquiries,
,concerning access to Midland, which response was a refusal to grant the smaller
utilities an option to participate in Midland by purchase of Unit power or by
joint-venture is not a refusal to enter into developmental coordination with the
'
",
'
smaller utilities.
, We fmd as a fact' that Applicant has the power to refuse to enter into
voluntary developmental coordination with the smaller ~tilities. '
-'
There' is no evidence that Applicant has ever exercised such power in an
anti competitive fashion against the smaller utilities: We conclude as a matter of
law 'that there is no situation inconsistent with the antitrust laws arising out of
Applicant's alleged use of such power to prevent developmental coordination.
~ between Applicant and said smaller utilities.
I'
'Applicant proposes to use the activities tinder the license in the very manner
and for the very purpose for which the license grant was authorized by statute.
Such conduct is not anticompetitive.
'
.
"
,
'
.
Assuming arguendo that there is,'or could be, a situation inconsistent with
the antitrust" laws arising out of. Applicant's alleged refusal to enter' into
developmental coordination, there is no evidence of an aniicompetitive scheme
or conspiracy, having a'material element and significant factor the 'misuse of
activities' under' the licenses which would maintain or create such sit'uation. We

as
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conclude as a matter of law that there is no nexus between the activities under
the license and said assumed situation.

SITUATIONS NOT WImIN THE RELEVANT MATIERS IN
CONTROVERSY AND NOT WITHIN THE RELEVANT MARKET
During the hearing, evidence was presented concerning situations which were
not within the relevant matters in controversy and not within the relevant
market. While rulings on such situations are deemed neither essential nor
necessary to the disposition of the case, for the sake of completeness, several of
them will be discussed. Comments as to relevancy to the proceedings and as to
nexus of the discussed situations apply with equal force to any alleged situation
.,
not discussed in detail.

SITUATION 6-ATTEMPT TO MONOPOLIZE THE ENTIRE
RETAIL AND WHOLESALE MARKETS
The record contains a copy of a speech dated May 17, 1966 by Mr. Robert
Paul (then general power sales engineer [Tr 7805) to a group of Applicant's
employees in which he said:
The first goal of our marketing activity or program concerning utility
systems in our service area is, of course, to acquire these systems [Exhibit OJ
188, Tr 8043] .
Mr. A. H. Aymond, who is Chairman of the Board and President of Applicant,
testified [Tr 6064) that the acquisition of all of the smaller utilities "has not
and never has been our policy".
Mr. Paul testified that he never set Company policy [Tr 7962·63]. It was
part of his duties to advise others as to company policy [Tr 7959). He further
testified that it is fair to assume that if he tells other people in the company that
such·and-such is the policy, he believes that that is the policy enunciated or
approved by his management [Tr 8268] .
There is no direct evidence of record that Mr. Paul ever discussed his theory
of company policy with his management, but it is difficult to believe that
communications between him and management were so lacking as to cause
management to be unaware of Mr. Paul's thinking. Moreover, it was a duty of
management to advise Mr. Paul of its policies and to assure that an employee
whose duties included policy enunciation be disabuSed of false notions of such
policy. Although we. ,accept Mr. Aymond's testimony on' policy as true,
nevertheless, we conclude as a matter of law that the Applicant is bound by
Mr. Paul's statement because of Mr. ,Paul's apparent authority to speak for
management and because of management's failure to keep Mr. Paul informed of
any different policy. See Continental Baking Co. v. U. S., 281 F.2d 137 (6th
Cir. 1960) at pages 149-150 and cases cited therein.
"
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During the period January 1, 1960 through December 31, 1973, Applicant
acquired franchises in three small municipalities as follows:
The municipal system of Grayling was acquired by Applicant in 1961. The
system requirement for this municipality in 1960 was 7,805 Mwhr [Exhibit CP
11,307, item 25] .
The private utility serving Rogers City was acquired by Applicant in 1967..
The system's requirement for this utility in 1960 was 19,331 Mwhr [Exhibit CP
11,307, item 34]. The acquisition was approved by 100% of the stockholders of
Rogers City Power Co., by the MSPC, case U·2737, June 29, 1957, and by FPC,
Docket E.7803, September 6, 1967, 38 FPC 580. The system served 1,532
residential and commercial customers [38 FPC 580]. The Rogers City Power Co.
had no generating equipment and bought 100% of its power from Applicant
[Exhibit CP 11,307, item 34] .
The municipal system of Allegan was acquired in 1968. The system
requirement for 1960 was 14,758 Mwhr [Exhibit CP 11,307, item 24].
Approximately 1,822 customers were served by this system in 1967 [39 FPC
104] . This city generated 100% of its power requirements [Exhibit CP 11 ,307,
item 24] . On a referendum to the electors, the vote was 798 for and 438 against.
Thus, over the 60% majority required was in favor of the acquisition. The
acquisition was approved by the MSPC and by the FPC, Docket No. E·7360, 39
. FPC 103, January 29, 1968. The FPC action was unsuccessfully opposed by a
minority group. The take-over was opposed unsuccessfully by a minority of the
citizens in Citizens for Allegan County, Inc. v. FPC, 414 F. 2d 1129 (1969).
System requirements data for these three utilities for 1960 are 31,894 Mwhr,
compared with Applicant's requirement for 1960 of 4,896,066 Mwhr Appli.
cant's 1970 Annual Report to Stockholders, page 31, residential and commercial
sales] represents less than 1% of Applicant's sales. By customers, the three
acquired utilities totaled approximately 4,700 compared with either 873,834 in
1960 [Applicant's 1970 Annual Report to Stockholders, page 34] or 1,112,000
in 1972 [Tr 7917], or 1,147,507 in 1972 [Exhibit OJ 21, page 27], orless than
0.6%. See also Exhibit CP 11 ,308. During the same period 1960-1973,
,Applicant's internal growth was approximately 130%. By any comparison, these
acquisitions had a de minimis effect on Applicant's growth during the period.
Applicant made an attempt to lease the electric system of Traverse City in
1965 where the City of Traverse City preferred to build new generating facilities
and be independent of Applicant. It wrote a letter to the Mayor and City
Commissioners of the City of Traverse City dated April 16, 1965, with copies to
the City Manager, the City Clerk and the Traverse City Record Eagle [Exhibit
DJ 30], which was characterized by witness as disruptive influence [Tr 1589].
The history of Applicant's activities in this matter is to be found at Tr
1585·1589, Tr 1791·1798. Traverse City defeated Applicant's position 2 to 1.
.The City of Traverse City installed the new generating equipment and continued
to compete vigorously with Applicant [Tr 2023.2025]; the rates of Traverse
City in 1965 were 10% less than Applicant's [Tr 1024].
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In 1965, Applicant tried to prevent a loan of $12,446,000 to Northern
Michigan and Wolverine [Exhibits DJ 143 and 145, Tr 1233-1241, Exhibit OJ
42, OJ 224, Tr 1242, 1270] on the grounds that Applicant could supply
wholesale power cheaper than Northern Michigan and Wolverine could generate
it. REA was not impressed and approved the entire loan at 2% interest [Tr
,1277-1278] .
.
In 1969 Applicant sought in vain to acquire the Southeastern Michigan
Cooperative [Exhibit OJ 125].
In 1970, Mr. Paul evidently still believed that company policy was to
compete in the wholesale power market by acquisition of its competitors. In a
memo dated March 20, 1970 to his superior, Mr. Conden, he recommended
acquisition of the G & T . cooperatives Northern and Wolverine [Exhibit DJ
187].
.
It can be argued and found as a fact that the occasional acquisition of a
competitor, such acquisition having little effect on competition, is fair
competition in the retail electric milieu. It can also be argued that the same
philosophy applies to the acquisition of a wholesale competitor in the wholesale
electric milieu. Pages 43-50 of Applicant's Brief in Support of its Proposed
Findings of Fact and Conclusions of Law, dated October 8, 1974, forcefully
presents this point of view. However, we are not here concerned with individual
acquisition or with a group of individual acquisitions. We are concerned with a
goal or policy to acquire all of the smaller utilities in the relevant geographic
market. The goal is not really to improve economy or reliability of service by
retiring small utilities which are either nonviable or on the verge of becoming
nonviable. The intent is to monopolize the retail and wholesale power markets
· by destroying competition from a group of healthy, growing, effective and
aggressive competitors. We find as a fact that constitutes an anticompetitive
scheme. Each acquisition or attempted acquisition whether or not innocent, in
and of itself, is a material element and a substantial factor in such scheme.
Applicant's goal to acquire all of the smaller utilities in the relevant geographic
market is an anticompetitive scheme to monopolize. Such schemes are forbidden
by Section 2 of the Sherman Act. Mr. Aymond's disavowal of the scheme is an
assertion that it never existed. The testimony shows no intent to abandon an
· existing scheme [Tr 6063] . We find that as matters of fact that the scheme still
exists and that the matter is not moot.
Mr. Paul's scheme in every .instance has been to use the argument that '''we
· can provide the services cheaper."
.
. There is an important factor which prevents Mr. Paul's scheme from being a
violation of the "attempt to monopolize" part of Section 2 of the Sherman Act.
In order to violate this provision, there must be not only intent but also the
power to carry out the scheme. American Tobacco Co. v. U.s., 328 US 781, 66
S. Ct. 1125, 90 L. Ed. 1575 at p. 1596, (1945); U.S. v. Aluminum Co. of
America, 148 F. 2d 416 at page 432, (2nd Cir. 1945); and cases therein cited. '.
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Mr. Paul's scheme had the characteristic of a daydream totally divorced'
from reality. The staying power of the municipals and the growth of the
cooperatives together with their aggressive and even hostile attitude as displayed
by witnesses in the proceedings .makes any possibility of achieving the aim so
remote as to be negligible. The repeated failures of specific instances noted
above reinforce this rmding.
We conclude that, because the evidence totally fails to show the power to
carry out the scheme, no situation inconsistent with the antitrust laws arose out
of the scheme.
The Parties were advised by the Chairman· at _an early stage in these
proceedings that acquisition program of the Applicant was not within the relevant
matters in controversy [Tr 3986-3987] . The Board, as now ·constituted, agrees
with Chairman Garfinkel's ruling and holds that, assuming arguendo that such a
situation has arisen, it is not within'the relevant matters in controversy, all of
which relate to coordination, and hence is not a matter within the scope of this
proceeding.
Moreover, assuming arguendo that there is, or could be, a situation
inconsistent with the antitrust law arising out of Applicant's acquisition policy
'and assuming that some way can be found to bring such situation within the
scope of this proceeding, there is no evidence of an'anticompetitive scheme or
conspiracy, having as a material element and significant factor the misuse of
activities under the licenses, which would maintain or create such situation. We
conclude as a matter of law that there is no nexus between the activities under
the licenses and the said assumed situation ..
SITUATION 7-CONSPIRACIES TO LIMIT RETAIL COMPETITION
The record contains a number of allegations or references to "gentleman's
agreements" not to· compete. A gentleman's agreement is an informal oral
understanding not reduced to writing. Mr. Westerbrock, General Manager of Top
O'Michigan Rural Electric, expressed opinion concerning written policies
[Exhibit OJ 110 and 144]. He used the term "gentleman's agreement" but the
policy agreement [Exhibit OJ 144] between Applicant and Detroit Edison is not
an oral agreement. Therefore, it should not be characterized as a "gentleman's
agreement". Also, his testimony is pure speculation-"there seems to be a
gentleman's agreement" [Tr 1018]. Mr. Westerbrock' further characterized
'relations between his co-op and neighboring co-ops as "a sort of loose
gentleman'S agreement" [Tr 1048]. Here he means case-by·case settlement of
disputes. On redirect, he changed a little to cover a continuing unilateral policy
of Top O'Michigan by the term "sort of a loose gentleman's agreement" [Tr
1068]. .
Mr. Sundstrand, legal counsel for the village of Paw Paw [Tr 3890] , testified
that.Mr. Paul of Applicant phoned to him in answer to his letter of December 4,

1963 [Exhibit DJ 129J and "stated that there was a more or less gentleman's
agreement" between Applicant and Michigan Gas and Electric Company not to
compete [Tr 3903J. Mr. Sundstrand further testified that he "felt as an
attorney, and believed as an attomey that this so-called 'gentleman's agreement'
was illegal" [Tr 3906J • After further prodding, Applicant made an offer to serve
Paw Paw in 1966 [Tr 3911J. But Paw Paw then got a better rate from American
Electric Power (owner of Michigan Gas and Electric [Tr 3913]). If there was
such a gentleman's agreement, Applicant broke it.
Mr. Rogers of the firm of Southern Engineering Company of Georgia, an
expert witness for Intervenors, also used the term "gentleman's agreement" in
his testimony. He quoted Mr. Campbell of Applicant as having said that
Applicant had not taken customers away from Southern Michigan Co-op because
of some gentleman's agreement. He further testified that while Mr. Campbell
used the phrase "gentleman's agreement", "from the way he used it, I really
could interpret it only to mean a unilateral policy of Consumers" [Tr 5615J .
There was also hearsay evidence [Exhibit DJ 128J of an "understanding"
between Applicant and Toledo Edison [Tr 5480J . Mr. Brush, General Manager
of the Lansing Board of Water and Light which operates the city's municipal
electric system [Tr 2067J, testified that there was a gentleman's agreement
between Lansing and Applicant on what is service area [Tr 2259J . .
Exhibit DJ 153 is an internal memo among Applicant's personnel referring
to the failure of the City of Holland to honor our so-called gentleman's
agreement.
Applicant's Chairman of the Board and President, Mr. Aymond, testified
that Applicant's policies were unilateral [Tr 6476] and that if anyone in
Consumers Power were a party to such an understanding, he would discharge
him immediately [Tr 6481].
Counsel for Justice accurately and wittily summed up the whole topic of
gentleman's agreement thus:
.
MR. BRAND: I just wanted to say that. on the news report last night
Mr. Sam Goldwyn, who just died, was quoted as saying: "An oral contract
isn't worth the paper it's written on." And I think this controversy has' about
the same weight. [Tr 5382J
We find as a matter of fact there is no substance to the testimony concerning
"gentleman's agreement".
There is written evidence of an informal agreement between Applicant and
its neighbor, Detroit Edison, concerning retail competition at the boundary of
theirterritories [Exhibit DJ 110]. Mr. Paul of Applicant deems the agreement to
be consistent with the single phase rule promulgated by MPSC [Tr 7864·65J • At
first blush, the informal agreement appears to be an agreement not to compete
at the boundary between the two utilities. Let us, however, examine the last
draft of the agreement [Letter of May 2, 1968-a part of Exhibit DJ 110J in
detail. Provision 1 requires each party to serve only in its own franchised area.
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This is required by the MPSC and no exception can be made in the absence of
inadequate service [Tr 6533]. Provision 1 also goes on to provide exceptions
where the franchised party has no adjacent service line. This also agrees with the
said MPSC policy. Provision 2 calls for a request for service from a nonfranchised
party to be referred to the franchised party, thereby conforming to proper
Provision' 1. Provision 3 'calls for customer's choice in areas where both are
franchised if the chosen party has or can reasonably provide facilities to give
service. This does not prevent competition prior to the customer's choice, but
rather is an agreement to accept the customer's decision as final. This is not
illegal. Where the party approached has no adjacent distribution facilities, it may
refer prospective customers to the other party having such facilities. Again, this
is in accord with MPSC philosophy. Provision 4 provides for "up·the·line"
arbitration of disputes. Insofar as is discernable, this is not an agreement "not to
compete" but is an agreement to implement MPSC policies and minimize need
to recourse to MPSC in the event of disputes. Compare the single phase rule
[Exhibit OJ 9] .
For the sake of conciseness, we shalI refer to the above described oral and
written agreements as boundary agreements.
We fmd no substantial eVidence of a situation inconsistent with the antitrust
laws arising out of boundary agreements.
, Assuming arguendo that each boundary agreement is a conspiracy in
restraint of trade or, alternatively, that the sum total of the boundary
agreements is an industry-wide conspiracy in restraint of trade, and assuming
further arguendo that a situation inconsistent with the antitrust laws arises out
of each or alI of, such boundary agreements, no such situation has any
connection with the relevant matters in controversy. Hence, we conclude that no
such situation is within the scope of this proceeding.
Assuming arguendo that there is, or could be, a situation inconsistent with
the antitrust laws arising out of boundary agreements and that some way can be
found to bring such situation within the scope of this proceeding, there is no
evidence of an anticompetitive scheme or conspiracy, having as a material
element and significant factor the misuse of activities under the licenses, which
would maintain or create such situation. We conclude as a matter of law that
there is no nexus between the a'ctivities under the licenses and the said assumed
situation.
SITUA nON 8-THE REGIONAL POWER EXCHANGE MARKET
Applicant is interconnected .and coordinated with a number of large
privately.owned utilities outside of the relevant geographic market. These
interconnections have enabled Applicant to buy wholesale power in times of
need which coincided with the availability of surplus power which could be
delivered through these interconnections. Without attempting to make any
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precise geographic limits of such wholesale power sources,Justice has designated
them as the "regional power exchange market".
Some of the smaller utilities in the relevant geographic market, are
sufficiently, close to large privately-owned utilities other than Applicant to
permit them to buy wholesale power from such other utilities. For example,
Clinton, Paw Paw, South Haven, Sturgis, Fruit Belt Electric Cooperative,
Southeastern Michigan Electric Cooperative and, Thumb Electric Cooperative
buy wholesale power from utilities in the "regional power exchange market".
Most of the smaller utilities in the, relevant geographic market are too remote
from such power sources to make such purchases unless they are able to obtain
wheeling services from Applicant. These smaller utilities have "the make orbuy
, from Applicant" option for wholesale power supplies. They buy from Applicant
or generate their own power.
" Justice and Intervenors contend that such smaner utilities have a right to
insist that Applicant enter the wheeling business so as to give the smatter utilities
a wider choice of sources of wholesale power. The contention is that refusal to
wheel ,power to and from the "regional power exchange market" is unfair
competition as a result of which there has arisen a situation inconsistent with the
antitrust laws, which situation will be maintained by activities under the licenses.
This argument is another instance of assertion of a legal duty to be, a good
Samaritan. We reject such argument for reasons discussed in the first part of the
,topic: REFUSAL TO COORDINATE. We reiterate our conclusion of law that
the unilateral refusal to assist competitors per se is not anticompetitive conduct
and is not a scheme or conspiracy the purpose or effect of which is to cause the
creation or maintenance of a situation inconsistent with the antitrust laws.
Under -the topic: REFUSAL TO WHEEL, we held that as a matter of law,
the bottleneck situation applies only to conspiracies and hence, is inapplicable to
, unilateral refusal to wheel. We adhere to this conclusion.
In our discussion of Situation 4: PREVENTION OF COORDINATION BY
REFUSAL OF APPUCANT TO WHEEL BETWEEN OR AMONG THE
SMALLER UTIUTIES, we advanced, as an additional reason for inapplicability
of the bottleneck theory, the fact that Applicant's transmission system was not a
, bottleneck. This latter reason is not applicable here. If as a matter of law the
, smaller utilities have a right to exchange wholesale power with utilities outside
the relevant geographic market using the transmission facilities of Applicant (and
the transmission facilities of any other utility geographically located between
such smaller utilities and a utility geographically removed) even though such
right will require Applicant to enter the business of wheeling (a business from
which Applicant has heretofore abstained); then we cannot'excuse Applicant on
the plea that the'smaller utilities can build their own transmission facilities.
While we are firmly convinced that the smaller utilities h~ve no such right, if,
in fact, such right exists, this is the wrong forum for the enforcement thereof. '
The 'alleged right to such wheeling is not within the relevant matter in
controversy and, hence, is not within the scope of this proceeding.
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Moreover, assuming arguendo that there is, or could be, a situation
inconsistent with the antitrust law arising out of Applicant's refusal to wheel in
the regional power exchange market, and assuming that some way can be found
to bring such situation within the scope of this proceeding, there is no evidence
of an anticompetitive scheme or conspiracy, having as a material element and
significant factor the misuse of activities under the license, which would
maintain or create such situation. We conclude as a matter oflaw that there is no
nexus between the activities under the license and the said assumed situation.

SUMMARY
(1) The record in this proceeding does not disclose substantial evidence of
any fact or facts within the relevant matters in controversy which constitute a
scheme or conspiracy the purpose or effect of which is to cause the creation or
maintenance of a situation inconsistent with the antitrust laws.
(2) Applicant's activities under the Midland licenses are not a material
element and significant factor in any actual or alleged scheme or conspiracy the
purpose or effect of which is to cause the maintenance of a situation
inconsistent with the antitrust laws.
.
(3) No nexus exists between Applicant's activities under the Midland licenses
and any actual or alleged situation inconsistent with the antitrust laws.

MISCELLANEOUS TOPICS
I. RELATION OF PUBLIC INTEREST TO mIS OPINION
The Board has been urged to consider the public interest in reaching a
decision in this proceeding. The public interest has been the basis for many
federal statutes. These statutes cover such diverse areas of public interest as the
establishment and maintenance of the armed services, the regulation of interstate
commerce, the advancement of agriculture, the regulation of banks and many
others too numerous to mention. The antitrust laws have for their purpOse the
promotion of competition among concerns engaged in interstate commerce by
forbidding anticompetitive practices. The antitrust laws are in an area affected
by the public interest. We can confidently conclude that conduct inconsistent
with the antitrust laws is contrary to the public interest: However, it is readily
apparent from the brief list above of areas affected by the public interest that.
behavior contrary to the public interest is not necessarily conduct inconsistent
with antitrust laws. "The antitrust laws were never meant to be a panacea for aU
wrongs" [Parmelee Transportation Co. v. Keeshim, 292 F. 2d 794, 804 (7th Cir.
1961), cert. den., 368 US 944,7 L. Ed. 2d 340,82 S. Ct. 376 (1961); reh. den.,
368 US 972,7 L. Ed. 2d 401, 82 S. Ct. 289 (1962»).
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Some regulatory agencies are empowered and required to take into
consideration the public interest in carrying out their regulatory function. The
general rule is that in determining whether or not the exercise of its regulatory
power will promote the public interest, such an agency must consider
anticompetitive consequences, Denver & Rio Grande Western Railroad Co. v.
U.s., 387 US 485,87 S. Ct. 1754,.18 L. Ed. 2d (l967). Said case was concerned
with § 20a of the Interstate Commerce Act, as amended, 49 USC § 20a.
In considering the meaning of public interest under §204 of the Federal
Power Act, 16 USC §824c, the United States Court of Appeals for the District
of Columbia in City of Lafayette v. Security and Exchange Commission, City of
Lafayette v. Federal Power Commission, 147 U.S. App. D.C. 98, 454 F.2d 941
ruled that the FPC must consider anticompetitive aspects of the matter as part
of the public interests. The Supreme Court affirmed, Gulf States Utilities v. FPC,
411 US 747, 93 S. Ct. 1870,36 L. Ed. 2d 635 (1973), reh. den. 412 US 944,
931 S. Ct. 2767,37 L. Ed. 2d 405.
The Nuclear Regulatory Commission's authority under the Atomic Energy
Act §105c(5) as amended is limited to a determination as to whether
activities under its licensing procedure would create or maintain a situation
inconsistent with the antitrust laws specified in § 105(a). If such finding is in the
affirmative, then under § 105c(6), the Commission is required also to consider
such other factors, including the need for power in the affected area as the
Commission in its judgment deems necessary to protect the public interest. The
Commission has the authority to issue or continue a license as applied for, to
refuse to issue a license or amend it, and to issue a license with such conditions
as it deems appropriate. The authority delegated to this Board is, of necessity,
no broader than that- of the Commission. Thus, under Sec. lOS, matters of
public interest, other than anticompetitive conduct, cannot be considered by the
Board until after an affirmative determination has been made that activities
under the license' will create or maintain a situation inconsistent with the
antitrust laws.
II. INFLUENCE OF MINIMUM PLANT SIZE ON DECISION
One of the arguments for granting access, in the form of joint·venture or unit
power purchase, to nuclear power facilities is that it is not economic to build
nuclear units below a size too large to be built by smaller utilities, either alone or
in a joint·venture. Mr. J. O. Wolfe, a witness for Justice, is an electrical engineer
[Tr 1637]. He testified that "Several sources that I have heard from, including
consulting engineers who talked on the subject, indicate that approximately 500
megawatts is the smallest size nuclear unit that can economically be built." [Tr
1678A] Mr. William R. Mayben, a witness for Justice, is an electrical engineer
[Tr 2538·2540]. Mr. Mayben testified:
••. I think the experience of the industry now is that nuclear plants'
capacity in less than 500,000 kilowatts, the cost per kilowatt rises so sharply
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as to virtually be infeasible compared to other forms of base load capacity.
[Tr 2558]
I don't want to imply to the Board or to the record that I am a nuclear
power expert, by any means. [Tr 2559] .
. . . I won't pass any judgment with regard to whether or not 500 (megawatt)
is an appropriate level or not. [Tr 3700]

Other witnesses just assume, as a matter of course, that nuclear power plants
are too big to be built by smaller utilities. Mr. Helfman,another witness for
Justice, is an electrical engineer [Page 1 of prepared statement following Tr
3210]. He conducted studies which included theoretical construction of a 529
Mw nuclear power plant by a selected group of smaller utilities. Apparently,
Mr. Helfman also assumed that approximately 500 Mw capacity was the smallest
feasible nuclear power facility.
This basic assumption, as to which there is only hearsay evidence, is urged as
proving that the refusal to grant access to the Midland units by joint venture or
unit power participation is the denial of any meaningful participation in the
unique nuclear industry. Such denial seems to be equated conceptually to the
creating or maintaining of a situation inconsistent with the antitrust laws.
We have concluded that activities under the license for Midland Plant Units 1
and 2 will not create or maintain a situation inconsistent with· the antitrust laws.
The Parties having the burden of proof seem to seek a rwing as to whether the
alleged size limitation on nuclear power plants justifies an extension of the
antitrust laws beyond their previous scope. The evidence in this proceeding
makes it inappropriate for us to even consider the matter. The expert testimony
is based on hearsay testimony of gossip in the industry and not on facts of
record. We reject this testimony. The facts of record are that the 75 Mw Big
Rock Point Plant (which began as an experimental unit) is an efficient facility
for the commercial production of electric energy. The evidence is that this small
75 Mw plant outperformed all of the commercial boiling water reactors in the
United States in 1973 regardless of size. There is no substantial evidence in the
record of this proceeding that the smaller utilities are precluded from building
their own nuclear power facilities because of size limitations.
III. WHOLESALE POWER AS ADEQUATE ACCESS TO THE
MIDLAND PLANT
In dealing with the contention that refusal to grant access to Midland in the
form of unit power or joint·venture, we have met the contention head·on
without consideration of whether access to Midland by sale of power by
Applicant would be adequate access.
In this case, and in the legislative history of the Sec. 105c, one argument that
has been put forth is that Federal funds provided by all citizens of the Unite.d
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States has paid for the development of peaceful uses of atomic energy and
therefore direct access to a nuclear power plant is a right of any utility.
First, the simple fact is that in the relevant geographic market, most of the
taxpayers are directly receiving benefits of nuclear power because most of the
users of electrical energy are direct retail customers of Applicant. Many of the
remaining taxpayers are retail customers of Applicant's wholesale customers. By
exercising the option to buy wholesale power from Applicant, the remaining
smaller utilities could participate directly. In other words, the facts in this case
show that most taxpayers in the relevant geographic market benefit from nuclear
power. The others do not benefit at their choice or at the choice of the'
management of the smaller utilities supplying Power to them.
Second, the argument has been made that nuclear power is low-cost and,
therefore,' the smaller utilities have to have direct access to low-cost power in
order to be competitive.
The record shows that the wholesale customers who buy from Applicant are
viable, growing, active competitors of Applicant. There is no substantial evidence
that any reduction in Applicant's system average-cost will not be passed on to
wholesale customers. The record further shows that the smaller utilities which'
generate their own power are likewise viable, growing, active competitors. There
is no substantial evidence that the latter cannot build their own nuclear power
plant if they so desire. The record shows that a small 75 Mw plant can operate
efficiently and economically.
If access to Midland by unit-power or joint-venture were to result in lower
costs to the smaller utilities than access by purchase of wholesale' power, these
lower costs would have to be made uP. by charging the remaining customers' of
Applicant higher rates. This would be a detriment to most of the citizens in the
relevant.geographic market. No sound reason is advanced why the many should
be penalized to help' the few. Accordingly, based on the record in this
proceeding, we fmd that adequate access to nuclear power is provided to both
the citizens and the competing utilities by the sale of power by Applicant at its
retail and wholesale rates.
.

IV. APPLICANT'S MONOPOLY POWER
At the fust prehearing conference, Justice took the position that Applicant
had monopoly power and that such monopoly, insofar as was known at that
time, was a lawful monopoly. Justice's case was that said monopoly power had
been used in such a way that it violated the principles of the antitrust laws [Tr
60-61]. There is no evidence in the record that any monopoly possessed by
Applicant on January I, 1960 wa~ other than lawful in and of itself. As agreed
by Justice, we take the Applicant as we fmd Applicant on January I, 1960 [Tr
62]. The only evidence involving situations of possible unlawful use of or
extemion of monopoly power by Applicant in the wholes:tle and retail market
were dealt with in Situations 1 to 3 and 5 to 7 hereinabove. The only evidence
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mvolvmg situations of possible use of monopoly power m the tranSmISSIon field
were dealt with m Situations 4 and 8 heremabove. Assunung without deciding
that Applicant has or had monopoly power m the relevant geograpluc market,
situations mvolvmg nususe of such power have been dealt with heremabove.
V EXCLUSION OF EVIDENCE AS TO APPLICANTS GAS BUSINESS AND
POLITICAL ACTIVITIES

The Board early m the proceeding excluded consideration of Applicant's gas
busmess and political activities (see Order of Board, November 28, 1972). The
relevant matters m controversy all relate to coordination. Notlung was alleged to
mdicate either the gas busmess or political actiVity was related to coordination.
Coordination IS carned out pursuant to the contractual Parties. The Board at
the time of its ruling could fmd no way m wluch these pnvate arrangements
would be affected by Applicant's gas busmess or by political activities. None has
SInce been suggested. The areas which the Parties attempted to explore duong
the proceeding certamly could not have affected fmdings concermng the relevant
matters m controversy
The Board reiterates the poor ruling that eVIdence as to the gas busmess and
as to political activities would have been Irrelevant and lmmatenal to the matters
m controversy that such eVIdence was properly excluded, and that they are
matters outSIde the scope of this proceeding.
VI. LIMITATION OF TIME FOR CROSS-EXAMINATION

Dunng the hearmg, Justlce complamed several times about limitation on
time allotted for cross-exarmnation of adverse witnesses. In the Judgment of the
Board, adequate opportunity for cross-exanunation was afforded and more
extensive cross-exarnmation would have had little, if any effect on tlus deCISion.
The regulations of the CommISSion gIVe ample authonty to the Board to limit
cross-exanunation which IS "argumentative, repetitious or cumulative" (10 CFR
2.7S7(c)) and to control the heanng (10 CFR 2.718(e)). In addition, case law
supports the nght of a Board to limit cross-exarrunation:
The nght to cross-examine does not extend to the right to cross-examine
endlessly however. [Food Store Emp. U. Local 347 AMC 8 B.W. v. NLRB
422 F 2d 685, 692 (D.C. Cir. 1969).]

See also Northern States Power Co. (prarre Island Units 1 and 2) ALAB 244,
RAI-74-11 857 868 (November 21 1974) and Smith v. UlinOls, 390 US 129
132,19 L. Ed. 2d 956,959 88 S. Ct. 748 (1968).
The Board's action was an appropnate exercISe of its authority

DECISION AND ORDER
The broad Issue before the Board has two facets; e.g., create and mamtaln.
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In the letter dated June 28, 1971 from Justice to the Comllllsslon re
licensmg of the Midland Units 1 and 2, Justice's recommendation, that an
antitrust hearmg be held to consIder the antitrust aspects of activities under the
proposed licenses, was limited to the maintain facet. ThIs limitation was adopted
by all Parties In agreeIng to the scope of the relevant matters m controversy
Such agreement of the Parties was, m effect, a stipulation that the actiVIties
under the licenses will not create a situation InconsIstent with the antitrust laws.
Tlus agreement or stipulatIon permitted the Board to resolve the create facet of
the broad ISsue without more ado. In dealing with the record, it was only
necessary for the Board to focus upon the malntazn facet.
In its consIderation of the record, the Board focused upon and made fmdings
and conclUSIons as to both facets. The holding of the Board on the broad Issue as
to the malntazn facet IS based upon the findings and conclUSIons In tlns oplmon.
Its holding on the broad Issue as to the create facet IS based upon the aforesatd
agreement or stIpulation of the Parties, buttressed by the findings and
conclUSIOns m thIs oplmon.
The Board has reVIewed the entrre record of thIs proceeding, Including the
proposed fmdings of fact and conclUSIons of law sublllltted by the Parties. The
facts of record not specifically mentioned m the oplruon have been conSIdered.
All of the proposed fmdings and conclUSIons submitted by the Parties whIch are
not mcorporated directly or mferentially m thIs Initial DeCISIon are herewith
rejected as bemg contrary to the Board's fmdings and conclUSIOns or unnecessary
to the rendermg of the DeCISIOn.
As to the broad ISsue, we hold that actIVIties under the licenses will not
create or mamtam a situatIon mconSlstent with the antitrust laws as specified In
Subsection 105a of the Atollllc Energy Act of 1954, as amended.
Based on the Board's holding as to the broad Issue, and pursuant to the
Atollllc Energy Act of 1954, as amended, and the CommISSion's Regulations, IT
IS ORDERED, that the Director of Regulation IS authonzed to continue, as
Issued, the permits to the Consumer's Power Company for construction of the
Midland Plant, Units 1 and 2 (Construction Permits CPPR-81 and CPPR-82, both
dated December 15, 1972), without the Imposition of any antitrust conditions.
IT IS FURTHER ORDERED m accordance with 10 CFR §2.760, §2.762,
§2.764, §2.765 and §2.786 that thIs Initial DeCISIon shall become effective
Immediately and shall constitute with respect to the matters covered thereIn the
fmal action of the ComllllSSlon forty-five (45) days after the date of Issuance
hereof, subject to any reVIew pursuant to the CommISSIon's Rules of Practice.
Exceptions to thIs Initial DeCISIon m~y be ftled by any Party withIn seven (7)
days after serVIce thereof. WithIn fIfteen (15) days thereafter (twenty [20] days
m the case of the StafO, any Party ftling such exceptions shall ftle a bnef In
support thereof. Withm fifteen (15) days (twenty [20] days m the case of the
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Staff) after the filing of the bnef m support of exceptions, any other Party may
me a bnef m support of, or m opposition to, the exceptions.
IT IS SO ORDERED.
ATOMIC SAFETY AND LICENSING
BOARD PANEL

J. Venn Leeds, Member
Hugh K. Clark, ChaIrman
Issued tlus 18th day of July
1975 at Bethesda, Maryland.

Postscnptum: We are unable to leave tlus InitIal DeCISIOn without mentionmg Jerome Garfmkel, Esq., the Chairman of tlus Board until Ius untimely death.
As Chauman until after the closmg of the record, he contributed m a major way
to the course of tlus proceeding. The legal profeSSIOn, the AtomiC Safety and
Ltcensmg Board Panel, and tlus Board have lost a capable and wise counselor,
and the remammg members of the Board have lost a rme fnend.

Attachment: Appendix A
Appendixes B (Ltst of Exhibits) and C (Transcnpt Corrections) are omitted from
tlus publication, but they are available at the CommiSSIOn's Public Document
Room, Washmgton, D. C.
APPENDIX A

SECTION 105 OF THE ATOMIC ENERGY ACT OF 1954,
AS AMENDED
SEC. 105 ANTITRUST PROVISIONS.
a. NothIng contamed m tills Act shall relieve any person from the operation
of the followmg Acts, as amended, "An Act to protect trade and commerce
agaInst unlawful restramts and monopolies" approved July second, eighteen
hundred and runety· sections seventy-three to seventy-seven, mcluSlve, of an Act
entitled "An Act to reduce taxation, to prOVide revenue for the Government, and
for other purposes" approved August twenty-seven, eighteen hundred and
runety-four; "An Act to supplement eXIstmg laws agamst unlawful restramts and
monopolies, and for other purposes" approved October fIfteen, nmeteen hundred
and fourteen; and "An Act to create a Federal Trade COmmISSiOn, to defme its
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powers and duties, and for other purposes" approved September twenty-sIX,
runeteen hundred and fourteen. In the event a licensee IS found by a court of
competent Junsdiction, either In an ongmal action In that court or In a
proceeding to enforce or reView the fmdings or orders of any Government
agency haVing JUrIsdiction under the laws cited above, to have Violated any of
the proViSIons of such laws In the conduct of the licensed actiVity the
Comrrusston may suspend, revoke, or take such other actIon as it may deem
necessary with respect to any license Issued by the CorrumssIOn under the
proViSIOns of thIs Act.
b. The CommISSIOn shall report promptly to the Attorney General any
mformatIon it may have with respect to any utilization or specIal nuclear
matenal or atomIc energy whIch appears to Violate or to tend toward the
vIolation of any of the foregOIng Acts, or to restrIct free competition In pnvate
enterpnse.
c. (1) The CommISSIOn shall promptly transrrut to the Attorney General a
copy of any license application proVIded for m paragraph (2) of thIS subsection,
and a copy of any written request proVided for m paragraph (3) of thIs
subsection; and the Attorney General shall, withIn a reasonable time, but In no
event to exceed 180 days after receIVing a copy of such application or written
request, render such adVice to the ComrrusSlon as he determInes to be
appropnate m regard to the fmding to be made by the ComrrusSIon pursuant to
paragraph (5) of thIs subsection. Such adVice shall mclude an explanatory
statement as to the reasons or baSIS therefor.
(2) Paragraph (1) of tlus subsectIon shall apply to an application for a license
to construct or operate a utilization or production facility under section 103:
ProVided, however That paragraph (1) shall not apply to an application for a
license to operate a utilization or production facility for whIch a construction
perrrut was Issued under sectIon 103 unless the Comffilsslon deterrrunes such
reView IS adVisable on the ground that SIgnificant changes m the licensee's
activitIes or proposed actIvities have occurred subsequent to the preVIOUS reVIew
by the Attorney General and the ComnusslOn under tlus subsection m
connection with the constructIon permit for the facility
(3) With respect to any COffiffilsslon permit for the construction of a
utilization or production facility Issued pursuant to subsection 104b pnor to
the enactment mto law of thIs subsection, any person who Intervened or who
sought by tune1y written notice to the COffiffilsSIon to Intervene In the
construction permit proceeding for the facility to obtam a deternunation of
antitrust conSIderations or to advance a Junsdiction baSIS for such deternunation
shall have the nght, upon a written request to the Comnusslon, to obtam an
antitrust reView under thIs section of the application for an operating license.
Such written request shall be made WlthIn 25 days after the date of lflltial
Comffilsslon publication In the Federal Regzster of notIce of the filing of an
application for an operating license for the facility or the date of enactment mto
law of thIs subsectIon, wluchever IS later.
116

(4) Upon the request of the Attorney General, the CommIssIon shall furnIsh
or cause to be furrushed such mformation as the Attorney General determInes to
be appropnate for the adVIce called for m paragraph (1) of thIs subsection.
(5) Promptly upon receIpt of the Attorney General's adVIce, the CommIssIon
shall publish the adVIce m the Federal Register Where the Attorney General
adVIses that there may be adverse antitrust aspects and recommends that there
be a hearmg, the Attorney General or hIs deSIgnee may partiCIpate as a party m
the proceedings thereafter held by the Comnnsslon on such licenSIng matter m
connection with the subject matter of hIs adVIce. The CommIssIon shall gIve due
consIderation to the adVIce receIved from the Attorney General and to such
eVIdence as may be proVIded dunng the proceedings In connectIOn with such
subject matter, and shall make a fmding as to whether the activities under the
license would create or mamtam a situation mconslstent with the antitrust laws
as specified m subsection 105a.
(6) In the event the CommIssIOn's fmding under paragraph (5) IS m the
affirmative, the CommIssIOn shall also consIder, m deternnmng whether the
license should be Issued or continued, such other factors, mcluding the need for
power m the affected area, as the CommIssIOn m its Judgment deems necessary
to protect the public mterest. On the baSIS of its fmdings, the Comnnsston shall
have the authority to ISsue or contmue a license as applied for, to refuse to ISsue
a license, to rescmd a license or amend it, and to ISsue a license WIth such
conditIOns as It deems appropnate.
(7) The COmmISSIOn, with the approval of the Attorney General, may except
from any of the requrrements of thIs subsection such classes or types of licenses
as the COmmIssIon may determtne would not SIgnificantly affect the applicant's
actiVItIes under the antitrust laws as specified m subsection 105a.
(8) With respect to any applicatIon for a construction pernnt on file at the
time of enactment mto law of thIs subsection, whIch permIt would be for
Issuance under Section 103, and with respect to any application for an operating
license In connection with whIch a written request for an antitrust reVIew IS
made as proVIded for m paragraph (3), the COmmISSIOn, after consultation with
the Attorney General, may upon determmation that such action IS necessary In
the public mterest to aVOId unnecessary delay establish by rule or order penods
for CommISSIon notification and receIpt of adVIce differmg from those set forth
above and may Issue a construction permt t or operating license m advance of
conSIderation of and findings with respect to the matters covered m thIs
subsection: Provlded, That any construction permtt or operating license so
ISsued shall contam such conditions as the COmmIssIon deems appropnate to
assure that any subsequent fmdings and orders of the Comrmsslon with respect
to such matters will be gIven full force and effect.
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RELEVANT PORTIONS OF THE FEDERAL POWER ACT, AS AMENDED
Electnc Utility Regulation (16 USC §824, 825)
§824. Declaration of policy· application of subchapter; definitions
(a) It IS declared that the busmess of transmitting and selling electnc energy
for ultImate distribution to the public IS affected with a public mterest, and that
Federal regulation of matters relating to generation to the extent prOVIded In
trus subchapter and subchapter III of tins chapter and of that part of such
busmess whIch consISts of the tranSmlSSlon of electnc energy m mterstate
commerce and the sale of such energy at wholesale m mterstate commerce IS
necessary m the public mterest, such Federal regulation, however, to extend
only to those matters whIch are not subject to regulation by the States.
(b) The proVISIons of thIs subchapter shall apply to the tranSmlSSIOn of
electnc energy m Interstate commerce and to the sale of electnc energy at
wholesale m mterstate commerce, but shall not apply to any other sale of
electnc energy or depnve a State or State comnusSlon of its lawful authority
now exerCised over the exportation of hydroelectrIC energy whIch IS transmitted
across a State line. The ComnusslOn shall have Junsdiction over all facilities for
such transmISSIOn or sale of electrIC energy but shall not have Junsdiction,
except as specifically prOVIded m thIs subchapter and subchapter III of tins
chapter, over facilities used for the generation of electnc energy or over facilities
used m local distribution or only for the transmlSSlon of electrIC energy m
mterstate commerce, or over facilities for the tranSmlSSlon of electrIC energy
consumed wholly by the transmitter.
(c) For the purpose of thIs subchapter, electnc energy shall be held to be
transmitted In mterstate commerce if transmitted from a State and consumed at
any pomt outSIde thereof; but only Insofar as such tranSmlSSlon takes place
witlnn the United States.
(d) The term "sale of electrIC energy at wholesale" when used In tins
subchapter, means a sale of electnc energy to any person for resale.
(e) The term "public utility" when used m thIs subchapter and subchapter
III of thIs chapter means any person who owns or operates facilities subject to
the Jurisdiction of the ComnusslOn under thIs subchapter.
(f) No proVIsIOn In thts subchapter shall apply to, or be deemed to mclude,
the United States, a State or any political subdiVISion of a State, or any agency
authority or mstrumentality of anyone or more of the foregomg, or any
corporation whIch IS wholly owned, directly or mdirectly by anyone or more
of the foregOIng, or any officer, agent or employee of any of the foregOIng
acting as such m the course of rus offiCial duty unless such proVISIOn makes
specific reference thereto. June 10, 1920, c. 285 §201 as added Aug. 26, 1935,
c.687 Title II, §213 49 Stat. 847
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§824a. Interaction and coordination of facilities; emergenetes; transrmSSIon to
foreIgn countnes-ReglOnal distncts; establishment; notice to State
comrrusSlons
(a) For the purpose of assunng an abundant supply of electnc energy
throughout the United States with the greatest possible economy and with
regard to the proper utilization and conservation of natural resources, the
COmmISSIOn IS empowered and directed to diVIde the country mto regIonal
distncts for the voluntary mterconnection and coordination of facilities for the
generation, transmISsIOn, and sale of electnc energy and it may at any time
thereafter, upon its own motion or upon application, make such modifications
thereof as m its Judgment will promote the public mterest. Each such distnct
shall embrace an area winch, m the Judgment of the COmmISSIOn, can
econormcally be served by such mterconnected and coordinated electnc
facilities. It shall be the duty of the COmmIssIon to promote and encourage such
mterconnection and coordination witlnn each such distnct and between such
distncts. Before establislung any such distnct and foong or modifymg the
boundarIes thereof the CommIssIon shall gIve notice to the State Comrrusslon of
each State situated wholly or m part witlnn such distnct, and shall afford each
such State comrmSSIon reasonable opportumty to present Its VIews and
recommendations, and shall receIve and conSIder such VIews and recommendations.
Sale or exchange of energy· establishIng phYSIcal connections
(b) Whenever the ComrmsslOn, upon application of any State COmmISSIon or
of any person engaged m the transrmsslon or sale of electnc energy and after
notice to each State comrmsslOn and public utility affected and after
opportunity for hearmg, fmds such action necessary or appropnate m the public
mterest It may by order direct a public utility (if the COmmISSIOn fmds that no
undue burden will be placed upon such public utility thereby) to establish
phYSIcal connection of its tranSmISSIOn facilities with the facilities of one or
more other persons engaged m the transrrusslon or sale of electnc energy to sell
energy to or exchange energy with such persons: PrOVided, That the Comrmsslon
shall have no authority to compel the enlargement of generating facilities for
such purposes, nor to compel such public utility to sell or exchange energy when
to do so would lffipalr its ability to render adequate seMce to its customers. The
COmrnISSlOn may prescribe the terms and conditions of the arrangement to be
made between the persoflS affected by any such order, mcluding the apportionment of cost between them and the compensation or reImbursement reasonably
due to any of them.
Temporary connection and exchange of facilities dunng emergency
(c) Dunng the continuance of any war m wluch the United States IS engaged,
or whenever the Comrrusslon determmes that an emergency eXIsts by reason of a
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sudden mcrease m the demand for electnc energy or a shortage of electnc
energy or of facilities for the generation or transrmSSlon of electnc energy or of
fuel or water for generating facilities, or other causes, the ComrmssIOn shall have
authority either upon its own motion or upon complamt, with or without
notice, hearmg, or report, to reqUIfC by order such temporary connections of
facilities and such generation, delivery mterchange, or transrrussIOn of electnc
energy as m its Judgment will best meet the emergency and serve the public
mterest. If the parties affected by such order fail to agree upon the terms of any
arrangement between them m carrymg out such order, the ComrmssIOn, after
hearmg held eIther before or after such order takes effect, may prescribe by
supplemental order such terms as it fmds to be Just and reasonable, mcluding the
compensation or reImbursement whIch should be pmd to or by any such party
Temporary connection dunng emergency by persons without
Junsdiction of ComrmssIOn
(d) DUrIng the continuance of any emergency reqwnng Immediate action,
any person engaged m the transrmSSlon or sale of electnc energy and not
otherWIse subject to the Junsdiction of the ComrmSSIon may make such
temporary connections with any public utility subject to the Junsdiction of the
ComrmssIOn or may construct such temporary facilities for the transrmSSlon of
electnc energy m mterstate commerce as may be necessary or approprIate to
meet such emergency and shall not become subject to the Junsdiction of the
ComrmssIOn by reason of such temporary connection or temporary constructIon: ProVided, That such temporary connection shall be discontinued or such
temporary construction removed or otherwIse disposed of upon the terrmnation
of such emergency- ProVided further That upon approval of the ComrmSSIon
permanent connections for emergency use only may be made hereunder
TransrmssIOn of electnc energy to foreIgn country
(e) After sIX months from August 26, 1935, no person shall transrrut any
electnc energy from the United States to a foreIgn country without first haVIng
secured an order of the Comrrusslon authonzmg it to do so. The Comrrusslon
shall Issue such order upon application unless, after opportunity for hearmg, it
fmds that the proposed transrruSSIon would ImpaIr the suffiCIency of electrIC
supply withm the United States or would Impede or tend to Impede the
coordination m the public mterest of facilities subject to the Junsdiction of the
CommISSIon. The CommISSIon may by its order grant such application m whole
or m part, with such modifications and upon such terms and conditions as the
ComrruSSIon may fmd necessary or approprIate, and may from time to time,
after opportunity for hearmg and for good cause shown, make such supplemental orders m the prerruses as it may fmd necessary or appropnate.
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TranSmISSIOn or sale at wholesale of electrIc energy' regulation

(f) The ownershIp or operation of facilities for the transnusSlon or sale at
wholesale of electnc energy whIch IS (a) generated withIn a State and
transmItted from that State across an International boundary and not thereafter
transmitted mto any other State, or (b) generated m a foreIgn country and
transmitted across an mternational boundary mto a State and not thereafter
transmitted mto any other State, shall not make a person or public utility subject
to regulation as such under other prOVISIons of thIs subchapter. The State withIn
whIch any such facilities are located may regulate any such transaction Insofar as
such State regulation does not conflict with the exercIse of the ComnusslOn's
powers under or relating to subsection (e) of thIs section.
June 10, 1920, c. 285, §202, as added Aug. 26, 1935 c.687 Title II, §213, 49
Stat. 848, and amended Aug. 7 1953, c. 343 67 Stat. 461.
§824d. Rates and charges; schedules; suspensIon of new rates
(a) All rates and charges made, demanded, or receIved by any public utility
for or In connection with the tranStnlSSlOn or sale of electnc energy subject to
the junsdiction of the CommISSIOn, and all rules and regulations affecting or
pertammg to such rates or charges shall be Just and reasonable, and any such rate
or charge that IS not just and reasonable IS hereby declared to be unlawful.
(b) No public utility shall, with respect to any tranSmISSIOn or sale subject to
the junsdiction of the ComnusSlon, (1) make or grant any undue preference or
advantage to any person or subject any person to any undue prejudice or
disadvantage, or (2) maIntaIn any unreasonable difference In rates, charges,
serVIce, facilities, or In any other respect, eIther as between localities or as
between classes of serVIce.
( c) Under such rules and regulations as the ComtnlSSlon may prescribe, every
public utility shall me with the CommISSIon, withIn such time and In such form
as the COmmIssIOn may deSIgnate, and shall keep open In converuent form and
place for public Inspection schedules shOWIng all rates and charges for any
transnusslon or sale subject to the Junsdiction of the Comnusslon, and the
classifications, practices, and regulations affecting such rates and charges,
together with all contracts whIch m any manner affect or relate to such rates,
charges, classifications, and serVIces.
(d) Unless the Comtnlsslon otherWIse orders, no change shall be made by any
public utility In any such rate, charge, classification, or serVIce, or In any rule,
regulation, or contract relating thereto, except after thIrty days' notice to the
COmmIssIon and to the public. Such notice shall be gIven by filing with the
CommISSIon and keepIng open for public Inspection new schedules stating
plamly the change or changes to be made In the schedule or schedules then In
force and the time when the change or changes will go mto effect. The
CommissIon, for good cause shown, may allow changes to take effect without
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reqUlnng the thIrty days' notIce herem proVIded for by an order specifymg the
changes so to be made and the tune when they shall take effect and the manner
m wluch they shall be filed and published.
(e) Whenever any such new schedule IS fued the Comnusslon shall have
authority either upon complamt or upon its own IDltiative without complamt,
at once, and, if it so orders, without answer or formal pleading by the public
utility but upon reasonable notice, to enter upon a hearmg concermng the
lawfulness of such rate, charge, classification, or semce; and, pending such
heanng and the deCISIon thereon, the COmmISSIOn, upon filing with such
schedules and delivermg to the public utility affected thereby a statement m
writing of its reasons for such suspenSIOn, may suspend the operation of such
schedule and defer the use of such rate, charge, classification, or semce' but not
for a longer penod than five mon ths beyond the time when it could otherwISe go
mto effect; and after full heanngs, either completed before or after the rate,
charge, classification, or semce goes mto effect, the COmmISSIOn may make such
orders with reference thereto as would be proper In a proceeding Initiated after
it had become effective. If the proceeding has not been concluded and an order
made at the expIration of such five months, the proposed change of rate, charge,
classification, or semce shall go 1Oto effect at the end of such penod, but m case
of a proposed mcreased rate or charge, the COmmISSIOn may by order reqwre the
mterested public utility or public utilities to keep accurate account m detail of
all amounts receIved by reason of such mcrease, specifymg by whom and m
whose behalf such amounts are p3.1d, and upon completion of the heanng and
decISIon may by further order reqwre such public utility or public utilities to
refund, with mterest, to the persons m whose behalf such amounts were paId,
such portion of such mcreased rates or charges as by its deCISIon shall be found
not justified. At any hearmg mvolVIng a rate or charge sought to be mcreased,
the burden of proof to show that the mcreased rate or charge IS just and
reasonable shall be upon the public utility and the COmmISSIOn shall gIve to the
heanng and deCISIon of such questions preference over other questions pending
before it and deCIde the same as speedily as possible.
June 10, 1920, c. 285, §205 as added Aug. 26,1935 c.687 Title II, §213, 49
Stat. 851.
§824e. Power of COmmISSIOn to fIX rates and charges; deternunation of cost of
production or tranSmISSIOn
(a) Whenever the COmmISSIOn, after a heanng had upon its own motion or
upon complamt, shall f10d that any rate, charge, or classification, demanded,
observed, charged, or collected by any public utility for any tranSmISSIOn or sale
subject to the JUrISdiction of the COmmISSIOn, or that any rule, regulation,
practice, or contract affecting such rate, charge, or classification IS unjust,
unreasonable, unduly discrunmatory or preferential, the Comnusslon shall
deternune the just and reasonable rate, charge, classification, rule, regulation,
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practice, or contract to be thereafter observed and m force, and shall fix the
same by order.
(b) The Comnussion upon its own motion, or upon the request of any State
comnussion whenever it can do so without prejudice to the efficIent and proper
conduct of its affarrs, may mvestigate and detenmne the cost of the production
or transnusslOn of electrIc energy by means of facilities under the junsdiction of
the ComnusslOn m cases where the Comnussion has no authority to establish a
rate goverrung the sale of such energy
June 10, 1920, c. 285, §206, as added Aug. 26, 1935, c. 687 Title II, §213, 49
Stat. 852.
§824f. Ordenng furmshffig of adequate semce
Whenever the ComnussIon, upon complamt of a State comnusSlon, after
notice to each State comnusSlon and public utility affected and after
opportunity for hearmg, shall fmd that any mterstate semce of any public
utility IS madequate or msufficient, the ComnusSlon shall detenmne the proper,
adequate, or suffiCIent semce to be furmshed, and shall fix the same by its
order, rule, or regulation: PrOVided, That the ComnusSlon shall have no
authority to compel the enlargement of generating facilities for such purposes,
nor to compel the public utility to sell or exchange energy when to do so would
Imparr Its ability to render adequate serVIce to its customers.
June 10, 1920, c. 285 §207 as added Aug. 26, 1935 c.687 Title II, §213, 49
Stat. 853.
RELEVANT PORTIONS OF THE ANTITRUST STATUTES
The Sherman Antitrust Act (15 USC § 1,2) (1970)
Section 1. Every contract, comb mati on In the form of trust or othefWlse, or
consprracy m restramt of trade or commerce among the several States, or with
Every person who shall make
foreIgn nations, IS hereby declared to be illegal:
any contract or engage many combmation or conspuacy hereby declared to be
illegal shall be deemed guilty of a felony and, on conVIction thereof, shall be
purushed by fme not exceeding one million dollars if a corporation, or, if any
other person, one hundred thousand dollars, or by tmprISonment not exceeding
three years, or by both smd pUnIshments, m the discretion of the court.
Section 2. Every person who shall monopolize or attempt to monopolize, or
combme or consprre with any other person or persons, to monopolize any part
of the trade or commerce among the several States, or with foreIgn nations, shall
be deemed guilty of a felony and, on conVIction thereof, shall be pumshed by
fme not exceeding one million dollars if a corporation, or, if any other person,
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one hundred thousand dollars, or by unpnsonment not exceeding three years, or
by both said purusiunents, m the discretion of the court.
Section 4. The several distnct courts of the United States are mvested with
junsdiction to prevent and restram VIolations of sections 1 to 7 of thls title; and
it shall be the duty of the several United States attorneys, m then respective
distncts, under the direction of the Attorney General, to mstitute proceedings m
eqUIty to prevent and rest ram such VIolations. Such proceedings may be by way
of petitIOn setting forth the case and praYing that such VIolation shall be
enjomed or otherwise prohibited. When the parties complamed of shall have
been duly notified of such petition the court shall proceed, as soon as may be, to
the hearmg and detenmnation of the case; and pending such petitlon and before
final decree, the court may at any time make such temporary restrammg order
or prohibition as shall be deemed just m the preffilses.
The Clayton Act (15 USC § 18)
Section 7 That no corporation engaged m commerce shall acqwre, directly
or mdirectly the whole or any part of the stock or other share capital and no
corporation subject to the junsdiction of the Federal Trade Commission shall
acqUIre the whole or any part of the assets of another corporation engaged also
m commerce, where m any line of commerce m any section of the country the
effect of such acqUIsition may be substantially to lessen competition, or to tend
to create a monopoly
No corporation shall acqUIre, directly or mdirectly the whole or any part of
the stock or other share capital and no corporation subject to the junsdiction of
the Federal Trade Comffilsslon shall acquIre the whole or any part of the assets
of one or more corporatIOns engaged m commerce, where m any line of
commerce m any section of the country the effect of such acqUIsition, of such
stocks or assets, or of the use of such stock by the voting or granting of proXies
or otherwise, may be substantially to lessen competition, or to tend to create a
monopoly
Nothlng contamed m thls section shall apply to transactions duly consummated pursuant to authority gIVen by the Civil Aeronautics Board, Federal
Commumcations ComffilsslOn, Federal Power ComrmsslOn, Interstate Commerce
ComnusSlon, the Securities and Exchange CommISSIOn In the exercise of its
Junsdiction under Section 10 of the Public Utility Holding Company Act of
1935, the United States Maritime COmmiSSIOn, or the Secretary of Agnculture
under any statutory prOVISion vesting such power m such ComrmsslOn,
Secretary or Board.
RELEVANT PORTION OF THE FEDERAL TRADE COMMISSION ACT
(is USC 45) (1970)
Section 5(a)(1) UnfaIr methods competition m commerce, and unfaIr or
deceptive acts or practices m commerce, are hereby declared unlawful.
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Upon motion for certification of the SpecIal Master's Report on claims of
pnvilege to the Appeal Board, Ltcensmg Board fmds (1) that the parties'
agreement to submit the pnvileged documents to a specIal master mcluded an
unambiguous, express and bmding waIver of appellate revIew (2) that the city
failed to raise m timely fashion the problem of latent ambiguity (3) that had
revIew been contemplated, the Llcensmg Board would have the proper authority
to conduct such reVIew, and (4) that even if there were errors with respect to
certam of the Master's deterrrunations, there IS little likelihood of any substantial
effect upon the parties' preparation for the heanngs.
Motion dented.
RULES OF PRACTICE: APPELLATE REVIEW

A party may not be depnved of its nght of appeal without its consent.
However it may voluntarily waive such nght m return for a specific benefit.

125

LICENSING BOARD: SCOPE OF REVIEW
AdmmlStrative tribunals are empowered to exanune documents claImed to
be pnvileged m order to determIne if they should be withheld either from
discovery production or from mtroduction mto eVIdence; use of a speCIal master
for thIS purpose IS appropnate but not compulsory Direct appellate revIew of a
master's deternunation, rather than revIew by the tribunal itself, IS also not
mandated.

RULES OF PRACTICE: APPELLATE REVIEW
A party may waIve possible appeals In order to obtaIn the specific benefit of
prompt and final reVIew of pnvileged documents.

RULING OF THE BOARD WITH
RESPECT TO CITY OF CLEVELAND'S
MOTION FOR CERTIFICATION OF SPECIAL
MASTER'S DECISION ON CLAIMS OF PRIVI LEGE
By Motion of July 8, 1975, the City of Cleveland (City) has moved the
Board to certify to the Atomtc Safety and Llcensmg Appeal Board the deCISion
of the Special Master upholding certam claIms of pnvilege asserted by Applicant
Cleveland Electnc Illumtnating Company (CEI) In connection with discovery
requests served upon it m these proceedings.

BACKGROUND
The Issue of claims of pnvilege asserted by the parties to these proceedings m
connection with discovery herem was conSIdered pnor to and ruled upon by the
Board m its Order on ObjectIOns to Interrogatones and Document Requests
dated October 11, 1974. In that Order at paragraph 149 the Board established
certaIn procedures for the Identification of documents for which pnvilege was
asserted. On December 6, 1974, the parties discussed with the then Chauman of
the Board, Mr. Farmaktdes, a proposal that documents asserted to be pnvileged
be submitted to a Special Master for mdivldual review. On December 10, 1974,
the Board Issued an Order APPOInting Marshall E. Miller, Master whIch read, In
part, as follows:
The above [referral] IS accomplished with the express agreement of the
parties to be bound by the determInations of the Master. ThIS was discussed
and agreed upon durmg a telephone conference call on December 6, 1974
with the Chauman of thIS Board.
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Subsequently the parties bnefed extensIvely the ISsue of pnvilege to the SpecIal
Master and Applicant CEI supplied more than 700 separate documents (many of
whIch were multi-page documents) to the SpecIal Master for revIew. *
On June 20, 1975, the SpecIal Master Issued a report (heremafter referred to
as the Report) upholding m part and denymg m part CEl's claIms of pnvilege.
The ChaIrman of the Board mitiated a telephone conference call with counsel
for the parties for the purpose of deterrrunmg theIr WIshes with respect to
delivery of documents subject to the Report. Dunng that conference call, the
parties expressed a desIre to examme the Report of the Master and to confer
agam VIa telephone conference call WIth respect to disposItion of documents. On
June 24, 1975, another telephone conference call was held and the City the
Department of Justice (Justice) and CEI requested revIew of certam rulings m
the Report. Counsel for Applicants stated an mtent to reply upon and be bound
by the agreement set forth m the Board's Order of December 10, 1974 quoted
above.
Counsel for the City took the positIon that the purpose and mtent of the
agreement among the parties reached III a telephone conference call of
December 6, 1974 and recited m the Board's December 10 Order was not to
preclude revIew of the decIsIOn of the SpecIal Master but reflected only an mtent
to msulate the Board from exposure to the assertedly pnvileged documents.t
The City Justice and CEI all stated, however, that they consIdered the Master to
have made certam errors m categonzation whIch they WIshed to challenge and
the ChaIrman authonzed a limited heanng before the SpecIal Master for the
purpose of reconsldenng certam of hIS rulings. The parties were directed to
furnISh the Master with written lists of documents challenged III each category
set forth m the Report.
On June 30, 1975, all concerned parties appeared before SpecIal Master
Coufal and presented arguments as to why certam of rus rulings should be
reversed or modified or sustamed. The SpecIal Master then adjourned the hearmg
for the purpose of exarmnmg each contested document m light of the parties'
arguments relating thereto. As a result of thIS heanng, the SpecIal Master did
reverse or modify certam of rus pnor rulings, but adhered to rus pnor deCISIon
relating to the majority of challenged documents.
By Motion of July 8, 1975, the City moved the Board to certify the SpecIal
Master's Report, as supplemented, to the Atormc Safety and Llcenslllg Appeal

·Due to the press of other duties, Mr. Miller was unable to proceed as Spectal Master
and, with the consent of the parties, Fredenc J. Coufal of the AtomIC Safety and Llcensmg
Board Panel replaced Mr. Miller as Spectal Master.
t As used herem, the term "pnvileged documents" refers to documents withheld on
clatms of work product as well as clatms of attomey-client pnvilege. For purposes of tJus
ruling, no distinction m the two categones IS necessary
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Board. In its Motion, the City contends that certam of the Master's decIsIOns are
erroneous; that "the mtegrity of the Board should be malntamed by shIelding it
from the contents of documents that mtght later be held to be pnvileged"· that
revIew of the SpecIal Master's decISIon by thIs Board necessarily would requue
reVIew of specific documents; and that "there never was an agreement, and none
was ever mtended, to gIve up the nght of reVIew by an Appeals Board and
ultimately by the courts." The City asserts there IS a latent ambIguity m the
Order of December 10 setting forth the agreement of the parties reached dunng
the December 6, 1974 telephone conference call. On July 10, 1975, Applicants
ftled a reply opposmg the City's Motion for Certification.

THE DECEMBER 6, 1974 AGREEMENT
AND THE DECEMBER 10, 1974 ORDER
The December 10, 1974 Order of the Board does not appear ambIguous. It
refers to the "express agreement of the parties to be bound by the
determmations of the Master." Although the City contends that its attention
was not directed to the clawed latent ambIguity until after the Master had
ruled, we are not persuaded that the clear language of the December 10 Order
did not requue some request for clarification pnor to the City's exceptions to
the ruling of the SpeCIal Master.
No party other than the City has claImed that the agreement recited m the
December 10 Order means anythmg other than what appears to be an express
waIver of further revIew. * It IS difficult to envIsIon language expreSSmg the
concept of an agreement not to challenge the deCISIOns of the SpeCIal Master m
language more explicit than that set forth In the Order drafted by the then
Chauman Farmaktdes.
The City protests that the nght of appeal IS fundamental, and that it may
not be depnved of that nght without its consent. We agree that unless a party IS
willing to waIve that nght, it may not be compelled to do so; but it IS apparent
to us that we are dealing with a question of waIver rather than compulSIon.
Neither are we persuaded by the argument that ambiguities are to be resolved by

·We should emphaSIze, however, that we accept without qualification the assertion by
counsel for the City that they had an unstated mtent not to forego all nghts to review of the
SpeCIal Master's ruling by entenng mto the December 6 agreement. The Board has
confidence m the candor and good faith of counsel for the City as well as respect for therr
mtegrity Notwithstanding our complete acceptance of City's counsels' assertion as to what
was m theu mmds m December of 1974, thIS deCISion reflects our Judgment that (1) only
counsel for City read the agreement as ambigUOUS, and (2) the responsibility was therrs to
raISe such problem of possible ambiguity m timely fashion. Surely from date of Issuance of
the Order, the City was on notice that no reView was contemplated by the terms of the
Order.
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stnctly construmg them agamst the author. In fact, our deCISion IS founded upon
stnct construction of the December 10 Order. We read the December 6
agreement as an unequivocal waiver by all parties of possible appeals m order to
obtam the specific benefit of prompt and final review of the pnvileged
documents. Since these parties repeatedly have Impressed upon the Board then
destre for expeditious resolution of the ISsues m these proceedings, the
December 6 agreement IS consistent With thIS objective.

THE BOARD'S RESPONSIBILITY
Another reason for rejecting the rationale advanced by the City IS that if
reView were contemplated, It should be undertaken by thIs Board. The
procedure of utilizmg a SpeCIal Master to msulate the Board from documents
claImed to be pnvileged* IS sensible but not compUlsory The procedure we
adopted reflects a preference and certamly not an eVidentiary mandate.
AdmInistrative tribunals are empowered to examme documents m order to
determme if they should be Withheld either from discovery production or from
mtroduction mto eVIdence. There IS nothmg so uruque about a claIm of pnvilege
as to reqUIre that the ordinary procedures be abandoned. Thus, no error would
have attached to reVIew by the Board of the pnvileged documents. That bemg
so, an unusual appellate procedure deSIgned to bypass the Board would be
unnecessary ThIS undercuts the City's claIm that opportunity for appellate
reVIew to the exclUSIOn of thIS Board was a logIcal though unspoken condition of
the December 10 Order.
Another reason for rejecting the concept of appellate review IS that the
announced purpose of such revlew-msulation of the JudiCial tribunal from
madmlSsible documents-would apply With equal force to the appellate panel.
If It IS undesuable (though not Improper) for the Board to become exposed to
pnvileged documents, then likeWise it would be undesuable for the Appeal
Board to be exposed to them.
The lack of a necessary eVidentiary baSIS for transfernng the duty of the
Board to reView pnvileged documents should have been apparent to all parties In
December 1974. ThIS remforces our conVictIOn that there IS no latent ambiguity
m the Board Order of December 10, 1974 or that if the City perceived such an
ambIgUIty it was ItS responsibility to bnng it to the attention of the Board
Immediately
We do not hold that the rulings of the SpeCIal Master necessarily would be
Jpheld m the event thIS Board or some other tribunal were to review the
*No challenge has been made with respect to hundreds of documents determmed to be
nvileged by the Spectal Master. Thus, revIew by an mdivldual Master already has proven
Ilutary with respect to the mstant proceeding m that the Board has been msulated from
I1merous documents whIch apparently all parties concede should not be subject to
'oduction.
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Report.· Without becommg mvolved In a duplication of the process by wlnch
the Master made rus decIsion, there IS no way of detenrunmg whether any error
eXlsts.t We thmk it clear, however, that the parties on December 6, 1974
recogmzed or should have recogmzed the possibility of error.
In return for a waiver of reView, the parties have benefitted from an
mspection of each mdivldual document by an mdependent Master acceptable to
all parties. They have the assurance that the Board and the Appeal Board will
not have been exposed to any of the documents for which production was not
ordered. They know at tlus stage of the proceeding which of the documents will
be available for use durmg remammg depositions and the hearmgs now scheduled
to commence on October 30, 1975. Moreover, they have had the benefit of
substantial discovery whIch has resulted m the production of tens of thousands
of document pages. They have had the benefit of a deposition program mvolvmg
scores of potential witnesses. We conclude that even if there were errors with
respect to certam of the Master's classificahons, there IS little likelihood of any
substantial effect upon the parties' preparation for the hearmgs.
We regard the December 6 agreement as a bmding waiver on behalf of all
partles, and we hold that there IS no latent ambiguity perceptible on the face of
the Board's December 10, 1974 Order. We further find no logiC 10 the
proposition that the Board would not have been the proper authority to review
the deCISIon of the SpeCial Master In the event any of the parties did
contemplate an appeal from the Report. Finally we hold that the burden of
timely rals10g a problem of latent ambiguity was chargeable to the City
For the foregomg reasons, the City's Motion of July 8, 1975 IS DENIED.
ATOMIC SAFETY AND
LICENSING BOARD
John H. Brebbla, Member
John M. Fryslak, Member
Douglas V Rigler, Charrman
Dated at Bethesda, Maryland
thIS 21st day of July 1975.

$Indeed, for purposes of deciding City's Motion, we may assume that error could b
demonstrated.
tConversely, absent such exanunation, it cannot be Said that the Master's deC1S10
would be subject to modification upon reVIew.
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Upon applicatIOn for construction permits for WPPSS Nuclear Projects 1 and
4, LIcensIng Board, In uncontested proceeding, Issues a partial mitia! decISIOn on
enVIronmental and site suitability aspects of the facilities, makmg factual
deterrrunations reqmsite for the Issuance of LWAs and ImpOSIng certam
conditIOns.

FWPCA. SECTION 401 CERTIFICATION
A positive 401 certification precludes a Board from makmg an Independent
determInation of compliance with federal effluent limitations. A Board IS not
precluded from deterrrumng applicant's compliance with state water quality
standards where the state m its 401 certificatIOn has failed to address that Issue.

PARTIAL INITIAL DECISION
(NEPA and Site Suitability Issues)
APPEARANCES

Joseph B. Knotts, Jr., Esq., and Nicholas S.Reynolds,Esq.,
of Conner, Hadlock and Knotts, for the Applicant, WashIngton Public Power Supply System.
Edward G. Ketchen, Esq., and William D. Paton, Esq., for
the United States Nuclear Regulatory CommISSion.
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I. BACKGROUND AND AUTHORITY
Tlus Partial Initial DecIsion mvolves the application to the United States
Nuclear Regulatory ConurusslOn (the NRC or COmmISSIon) by the WashIngton
Public Power Supply System (WPPSS or Applicant) for construction permits for
the Applicant's Nuclear Projects No.1 and No.4 (WNP.l and WNP-4 or the
facility). In particular, tlus deCISion contaIns (1) fmdings on envrronmentallssues
arlsmg under the National EnVIronmental Policy Act of 1969 (NEPA) 42 U.S.C.
4321 et seq., 1 (2) findings on the suitability of the proposed site for nuclear
reactors of the genera) sIze and type proposed from the standpoInt of
radiologIcal health and safety considerations, and (3) findings on safety Issues
relating to the conduct of certam actIvities subject to the provIsions of Appendix
B of 10 CFR Part 50 with regard to wluch the Applicant seeks authonzation. 2
"
The proposed facility would consist of two pressunzed water reactors,
each
with a core power level of 3600 thermal megawatts, with a net electncal output
of 1218 megawatts. The facility IS to be located on a site on the Hanford
Reservation m Benton County Waslungton, approXimately 2.5 miles west of the
ColumbIa River and 8 miles north of the City of Richland.
An application for a construction permit for WNP·1 was filed by the
Applicant on July 16, 1973, and was docketed by the Commission on
October 18, 1973. On December 21 1973, the CommIssIOn published m the
Federal Regzster (38 Fed. Reg. 35034) a "Notice of Hearmg on Application for
ConstructIOn PermIt" m wluch thiS AtomIC Safety and Licensmg Board (the
Board) was designated to conduct the heanng on the application. 3
On February 26, 1974, a prehearmg conference was held In Richland,
WashIngton. At the preheanng conference the Applicant Indicated that it was
consldenng the possible relocation of WNP·1 from the ongInal proposed site 4 to
the site under consideratIOn m tlus proceeding. Subsequently the Applicant
filed an amended application to relocate WNP·l and to apply for a construction
permit for WNP4 as a duplicate to WNP·1 The change m the applicatIon was
made by Amendment No.1 (July 22, 1974) to the ongInal application, by
Amendments No.7 (May 31 1974), No.8 (July 1 1974), and No.9 (August 9
The CommIssIon's regulations m ImplementatIOn of its NEPA responsibilities are
contamed m 10 CFR Part 51.
2The authonty to Issue thIS Partial Initial DeCISIOn IS discussed m the Supporting
Opmlon, mfra.
A petition for leave to Intervene m the proceeding was filed pursuant to the notice by
the National Manne Fishenes SerVice (NMFS), which IS a component of the National
Oceamc and Atmospheric AdmInistration of the U. S. Department of Commerce. However,
the petition was subsequently withdrawn after Applicant changed its site location and
reVised its cooling water system to use cooling towers rather than once-through cooling.
(December 5, 1974 Prehearmg Conference Transcnpt, p. 11)
4The ongmal application Involved a proposed site approXimately 17 miles northwest of
the present one for WNP-l and WNP-4.
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1974) to the Prelinunary Safety AnalysIs Report, and by Amendment No.1
(July 1 1974) to the EnVironmental Report. The amended application 1Ocluded,
znter alia, a change 10 condenser cooling system for WNP-l from once-through
cooling to closed-cycle cooling, and provIsion for closed-cycle cooling for
WNP-4.
On September 18, 1974, the CommIssIon published 10 the Federal Register
(39 Fed. Reg. 33588) a "Notice of ReceIpt of Amended Application for
Construction Permits and Facility LIcenses and Notice of Heanng on Amended
Application for Construction Pernuts: Time for Submission of Views on
Antitrust Matters" (Notice of Hear1Og). Another opportunity was afforded for
the filing of petitIOns for leave to 10tervene by 10terested persons.
Pursuant to the Notice of Heanng, a petition to mtervene was filed by
Mr. Donald F X. Finn, which petition was granted by Memorandum and Order
of the Board Issued March 20, 1975. However, Mr. Finn was held 10 default
when he did not appear at the eVidentIary heanng at Richland, Washmgton on
May 13-15 1975 and hIS petition was dismissed at the end of that hear10g
(Tr.572).
Also, pursuant to the Notice of Hear1Og, a petition to participate as a
representative of an 10terested state under 10 CFR 2.715(c) was filed by the
State of Wash1Ogton Thermal Power Plant Site Evaluation Council (the Thermal
Council). The Board granted this petition 10 its aforementIOned Memorandum
and Order of March 20, 1975
On March 12, 1975 the Applicant filed a motion seekmg, znter alia, to
convene a heaTIng on the Issues covered by 10 CFR § §50.lO(e)(2) and (3)5 and
by 10 CFR § 51.52. Thts motion was granted by Memorandum and Order of the
Board Issued April 7 1975 and the eVidentiary heaTIng on enVIronmental and
site suitability Issues was held 10 Richland, Wash1Ogton on May 13-15 1975. The
parties particlpat10g 10 the heaTIng were the Applicant and the NRC Staff (the
StafO. The Thermal Council appeared and made a statement for the record
(Tr.82-127 345-46).
The deCISIOnal record 10 thts proceeding IS set forth 10 Appendix A to thiS
Partial Initial DeCISIOn. The documents received 1Oto eVidence as exhibits will
either be cited herem as such or will be referred to by abbreViations of their
titles, such as PSAR, ER, FES, etc.
To fulfill its responsibilities 10 thts uncontested proceeding, the Board will
make Findings of Fact relatmg to enVIronmental and site suitability matters and
to safety matters mvolVing the LWA activities which are subject to the prOViSions
of Appendix B of 10 CFR Part 50. The Board will also make appropnate
ConclUSIOns of Law In addition, the Board will mclude 10 the Partial Initial
5 By letter to the Commission dated January 31, 1975, the Applicant had requested
authOrIzation, pursuant to 10 CFR §50.10(e), to engage m certam limited work activities
which were described m the letter and attachments thereto (Applicant's Exhibit 10). The
authOrIzation which the Applicant seeks will be referred to as uLWA"
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DecIsIon a Supporting Opmlon to elaborate as needed upon the rationale for
certam of its rulings. Finally the Board will set out its Deterrmnations on
Ultimate Issues mvolved herem.
While thls Partial Initial DecIsIon on enVIronmental and site suitability Issues
IS a prereqUIsite to Issuance of an LWA, 10 CFR 50.10(eX2) and (3)(ii), no
specific authonzatlon of an LWA by thls Board IS required. The authority to
Issue any LWA rests with the Director of Nuclear Reactor Regulation, 10 CFR
50.l0(e).

ll. FINDINGS OF FACT
A. EnVIronmental (NEPA) Considerations
(1) GENERAL
1 Applicant submitted on July 16, 1973 a LIcense Application,6 an
EnVIronmental Report (ER) pursuant to Appendix D, 10 CFR Part 50,7 and a
Prelirmnary Safety AnalYSIS Report (PSAR) pursuant to 10 CFR Part 50. The
ER and its supplements contam detailed Information on and evaluations of the
envIronmental Impacts assocIated with construction and operation of the
proposed facility
2. Based upon the informatIOn submitted by the Applicant In the EnVIronmental Report and on its own mdependent reVIew and analYSIS, the Staff
prepared a Draft EnVlTonmental Statement (DES) whlch was Issued on
December 5 1974. CopIes of the DES, with requests for comments, were sent to
appropnate Federal, State, and local agencIes. A Notice of Availability with
requests for comments, was published In the Federal Register on December 5
1974 (39 Fed. Reg. 42410). Ten organIzations and agencIes commented on the
DES, as did the ApplicantS (FES pp. ii, A-5). The Staff then prepared a Final
EnVIronmental Statement (FES) whIch was Issued on March 5,1975. 9 A Notice
of Availability of the FES was published In the Federal Regzster on March 5
1975 (40 Fed. Reg. 11039). The comments from the aforementioned organIzations and agencIes and the Applicant were conSIdered In the FES, and a

Applicant's License Application with its three amendments was admitted mto eVidence
as Applicant's Ex. 1 (Tr.153). Applicant's PSAR with its seventeen amendments was
admitted mto eVIdence as Applicant's Ex.2 (Tr. 153). Applicant's ER with its three
amendments was admitted mto eVidence as Applicant's Ex. 3 (Tr. 153).
Appendix D was superceded on August 19, 1974 by 10 CFR Part 51, the Comrrusslon's
current regulations Implementing NEPA.
Applicant's Ex. 8 IS its response to agency comments on the DES, which were not
received In time for inclUSion 10 the FES.
II The FES was admitted mto eVIdence as Staff Ex. 1.
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discussIOn of Issues raised by these comments was mcluded m the FES (FES
§ 11). In addition, the Staff presented supplemental testimony at the eVIdentiary
heanng updating Section 11 of the FES to mclude the Staffs response to late
comments submItted by the U. S. Federal Energy AdmInistration (Norns
Testimony folloWIng Tr. 483).
3. The FES covers m detail the enVIronmental Impact of the construction
and operatIon of the proposed facility It contaInS a detailed descnption of the
site and the facility with a diSCUSSion of the Impact of site preparation and plant
construction. In addition, the FES deals with the enVIronmental effects of plant
operation, discusses the enVIronmental monitonng program, and assesses the
envuonmental effects of aCCidents. The FES contams a detailed evaluation of
the proposed action mcluding consideration of the need for power, the adverse
enVIronmental effects which cannot be aVOIded, the relatIonshIp between local
short-term uses of man's enVIronment and maIntenance and enhancement of
long-term productivity and the rrreversible and uretnevable commitments of
resources. It further contams a reVIew of alternate energy sources and sites, of
plant deSign alternatives and finally prOVIdes a cost-benefit analYSIS. The FES
contams a summary of the Staffs evaluations and concludes, after weighing the
enVIronmental, econOmIC, techmcal, and other benefits of the proposed facility
agamst enVIronmental and other costs, and consldenng available alternatives,
that the action called for under NEPA and 10 CFR Part 51 IS the Issuance of
construction permits for the plant subject to certam conditions for protectIOn of
the envrronment. (FES, p. ii)
4. The Board finds that the FES, as supplemented by the testimony and
eVIdence presented m thIS proceeding, IS an adequate and comprehensIve reVIew
and evaluatIOn of the enVIronmental Impact resulting from constructIOn and
operation of WNP-1 and WNP-4. Also, the FES sets forth an adequate evaluation
of the vanous alternatives to the proposed action. Further, the Board has
mdependently conSidered the enVIronmental Impact of the proposed action, and
the Board hereby agrees WIth, Incorporates by reference, and adopts the Staffs
evaluations In the FES, as updated and supplemented, except where the Staffs
evaluations conflict with the findings In this Partial InitIal DeCISIOn.
(2) IMP ACTS OF CONSTRUCTION

5. The Applicant has Identified, and the Staff has conSidered, the enVIronmental rrnpact associated with construction of the facilities (ER § §4 and 11
FES §4). The dedication of 972 acres of land on the Hanford Reservation for
the site will have an mSlgnificant enVIronmental Impact. The site IS surrounded
on three Sides by land already dedicated to the nuclear actIvities of the Hanford
ReservatIon, and no other productIve land use has been planned for the
proposed site. The site IS bordered on the fourth SIde by the Columbia River.
(ER §2; FES §2)
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6. Construction activities will result In Impacts normally IncIdent to a large
construction project of thIs nature, such as dust, nOIse, and displacement of
wildlife. However, these Impacts will be relatively mInor and of short duration.
The Applicant has committed to take appropflate actions to mmlmlze these
Impacts. (ER §4, Applicant's Ex. 8; FES § §4.7 11.1)
7 Due to the proXimity of the Bonneville Power Admmlstration's (BPA)
Ashe substation approXimately 2300 feet from the site for WNP-4, no major
offsite transmission line construction will occur. Rights-of-way will be 200 feet
m Width. ApproXimately 10 tranSmlSSlon towers will be constructed. No
productive land loss will be Involved m the construction of these lines to the
Ashe substation and no clearmg of vegetation on the shrub steppe m the site area
IS requued to assure line security The tranSmlSSlon lines to the Ashe substation
are the only lines associated With the facilities whIch requue construction. The
500 KV and 230 KV lines connecting the Ashe substation and WNP-2 with the
BPA system would have been mstalled regardless of the construction ofWNP-1
and WNP-4. In any event, these lines have been the subject of BPA
envlfonmentallmpact statements. (ER § §3.9 4.2; FES § §3.8, 4.2)
8. Since the site region IS an unproductive shrub steppe m which little
ramfall occurs, mInimal erOSion, if any due to construction runoff IS expected
to occur. (FES § § 2.1, 4.4) In addition, smce the site IS approXimately 2~
miles from the ColumbIa River, no construction runoff from the site to the flver
will occur. The Applicant will discharge runoff resultmg from dewatermg at the
site to holding pitS where the water will percolate Into the htghly porous soils
found at the site. (ER §4.l FES §4.2; Tr. 474-75) Excavation m the bank of
the flver for the service water mtake structure will be conducted so that the
effect on the flver IS mmlmlzed. These excavation activities will mclude the
mstallation of a temporary cofferdam whIch will requrre approXImately three to
four months to construct. The only Increase In turbidity associated with
construction will be associated with the Installation and removal of the
cofferdam and the mstallatlon of the mtake and assocIated plpmg. The
Applicant will schedule the cofferdam Installation at a time most envlfonmentally acceptable for such activities. No appreCIable disturbance of spawnIng or
mlgratmg salmon IS expected to occur from these construction activities, nor will
potable water withdrawn downrIver be adversely affected. (ER §4.1.2; 4.3) The
Board finds that with tills action and the other proposed actions to be taken to
mmlmlze the Impacts of construction In or near the flver, the construction
Impacts on the aquatic ecosystems will be minImal and bnef, and that no
deleterIOUs long-term effects will result.
9 ConSiderIng Findings of Fact 5 6, 7 and 8 supra, the Board concludes that
the Impact of construction of the facility IS enVlfonmentally acceptable.
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(3) IMPACT OF OPERATION
(a) Radioactive Effluents
10. The effects of low-level radiation discharged dunng routIne operation of
the facility have been evaluated. Gaseous and liqwd discharges will be processed
and monitored W1thm the station to reduce the quantity of radio nuclides
released to the enVIronment. WNP-l and WNP4 will have mdependent
radioactive-waste treatment systems. The liqwd radwaste systems will be divided
mto two pnnclpal systems, the Boron Recovery System (BRS) and the LIqUId
Waste System (LWS). The BRS will process hIgh-grade water from the reactor
coolant system whIch will normally be recycled for reuse m the facility after
treatment. The LWS will process water from floor drams, laboratory drams, and
contamment-building sumps. Although complete recycle of liqUid radwaste IS a
deSIgn objective, prOVISIons will be made for discharge of LWS liqUIds, after
treatment for radionuclide removal, when liqUIds are not suitable for reuse or
when plant water mventones requue discharge from the system. Exposure levels
were estunated assummg such discharges. In estimatmg radiation doses from
liqUId effluents, conSIderation was gIven to pathways to humans, mcluding
drInkmg water, eatmg fish and waterfowl, water recreation, and consummg food
products ungated with flver water
11 Durmg normal operatlons of the facility small quantities of gaseous
radionuclides will be released. The gaseous waste treatment and ventilation
systems will consIst of eqUIpment and mstrumentation necessary to reduce
releases of radioactive gases and auborne particulates from eqUIpment and
building vents. The pnnclpal source of radioactive gaseous waste will be gases
stnpped from the pnmary coolant m the BRS.
The auxiliary building ventilation exhausts, fuel-handling area, and contamment purge exhausts will be processed through HEPA fIlters and charcoal
adsorbers. The contamment atmosphere will be recirculated through HEPA
fIlters and charcoal adsorbers pnor to purgmg.
12. Based on the eVIdence In the record at tius time, the Board finds that the
nsk to the public from low-level radiation doses resulting from operation of
WNP-I and WNP4 would be very low (ER § §355 5.3.3; FES § §3.5.2, 5.4.2;
Applicant's Ex. 12; Staff Ex. 5). At the most, the cost represented by the Impact
of low-level radiatIon effluents would be about $120,000, whIch IS no more than
apprmamately 0.1 % of the facility annual cost of about $150 million. Therefore,
the overall NEPA cost-benefit analYSIS assoc13ted with the facility IS not
SIgnificantly affected by tills factor. (Staff Ex. 5)10
13. The enVIronmental effects of aCCIdents have been assessed by the
Applicant (ER § 7). The Staff has reVIewed Applicant's assessment, has made
°ThlS Issue, mcluding compliance With the new Appendix I to 10 CFR Part 50,
further discussed In the Supporting OpIniOn, mfra.
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IS

10dependent calculations, and has concluded that the environmental rIsks are
extremely small (FES § 7). The Board finds that the enVIronmental nsks from
accIdents at the facility are extremely low
(b) Nonradioactive Effluents

14. The proposed waste heat dissIpation system will utilize mechamcal-draft
wet cooling towers. The waste heat IS transferred to the CIrculating water 10 the
turb10e condenser, and the cIrculating water IS then pumped through the
condenser and cooling tower system at the rate of 593,000 gpm/unit. The
average make-up rate IS 19,000 gpm/unit (42.3 cfs), and evaporation and drift
loss IS 15,200 gpm/unit (33.9 cfs). To assure effiCIent operation of the cooling
system, it IS necessary perIodically to discharge water (blowdown) to the nver to
limit the buildup of dissolved solids whIch result from evaporatIon 10 the cooling
towers. A normal blowdown rate of 8.S cfs/unit (3800 gpm) IS antiCIpated, and
the discharge line IS deSIgned for a maXImum blowdown of 16.7 cfs/unit. At the
maXImum blowdown rate of 33.4 cfs from both units, the total dissolved solids
of the nver after complete dilution of the blowdown will be 10creased by about
0.08% at average rIver flow of 120,000 cfs, and about 0.27% at mlmmum flver
flow of 36,000 cfs. (ER §5 4" FES §3.4)
15 To control algae and slime 10 the cooling system, chlonne will be added
10termittently to the CIrculating water for 30 mmutes at approXImately 2.5 ppm.
At the beg1On1Og of the chlonnation penod, the blowdown valve will be shut,
and will remam closed until the total reSIdual chlOrIne concentratIOn 10 the
CIrculating water drops to 0.1 ppm, at whIch time blowdown will be resumed. At
m10lmum nver flow the blowdown will 10crease the chlonde content of the
river less than 0.002 ppm at the edge of the nux10g zone, whIch extends 50 feet
upstream and 300 feet downstream, and IS 100 feet WIde (Tr. 409 518-19"
Applicant's Ex. 16, p. 7). ThIs represents an 10crease 10 the chlOrIde content of
the nver of less than 0.5%. After complete dilutIon, the maXImum added
chlonne burden on the nver will be about 0.1 parts per billion. The chlonne
demand of the nver water should further reduce, to some extent, the potential
adverse effects of discharge of reSIdual chlonne. (FES § 3.6.1)
16. The tolerance of aquatic orgamsms to chlonne IS specIes-specific, and IS
dependent upon chemIcal concentration and form, and duration of exposure.
General research has mdicated that mtermittent discharges (2 hours per day) not
exceeding a concentration of 0.04 ppm reSIdual chlorme 10 the recelv10g water
will not result 10 SIgnificant kills of aquatic organIsms or adversely affect the
aquatic ecology Contmuous levels of 0.002 ppm reSIdual chlonne will not affect
most aquatIc orgamsms. {FES §5.5.2.3} Chlonne discharges from the facility
should have no measurable Impact on plankton and aquatIc mvertebrates
entraIned In the stream drift SInce maXImum exposures to concentratIons of 0.1
to 0.002 ppm will be for an mterval of less than two mmutes, and then only at
low flow and maXImum discharge when passage co1Ocldes with the centerline of
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the plume. The plume placement assures free passage for fish movement and the
maXImum exposure to fish passively swept through the centerline of the plume
would be an mstantaneous exposure to 0.1 ppm reSidual chlonne whIch would
be reduced to 0.02 ppm at 15 feet withIn 5 seconds. The Board finds that there
IS reasonable assurance that the concentration and exposure duratIons expected
from mtermtttent chlorme discharges are less than those whtch will cause
detnmental effects, and that no measurable effects due to chlonne exposure of
fish should occur. (ER § §3.6, 5 4.1 FES § §3.6, 5.5.2.3; Tr. 523-31, 535-38)
17 The Applicant conSIdered alternative methods for controlling algae and
slime m the cooling systems such as the use of dichromate mstead of chlorme, or
the mstallation of a mechamcal cleanmg system. However, dichromate and other
strong oXldizmg agents are extremely detnmental to the envrronment. Further,
while mechamcal clearung of condensers IS pOSSible, chlormation would still be
requITed because no mechamcal clearung systems are available whtch can be used
m the cooling towers. (Tr. 395-98) Based on current mformation, the Board
finds that the proposed chlonne system IS envrronmentally preferable to other
blocldes, and that no mechamcal systems are adequate substitutes for chlonne.
18. EcologICal effects of plant operations related to the cooling system may
be observed m the followmg areas: (l) the mtake; (2) the condenser and cooling
towers; (3) the moong zone of the blowdown, and (4) the mixed recelvmg water.
The Board finds that the effects from these sources will be localized and
mtrurnal. (ER § 5.1 FES § 5 .5)
19 The deSign of the mtake structure IS such that the mfluence on fish of
water drawn mto the mtake pipe will extend to approXImately one mch around
the structure. The average approach velocity at a distance of 14 mch from the
structure will be approXImately 0.4 fps, and will decrease rapidly at greater
distances from the structure. Since the velocity of the nver at the mtake
structures exceeds 3.0 fps and smce the nver flows at nght angles to the mtake
screens, the tendency will be for fish to be washed clear of the torpedo-shaped
structure. In addition, entramment losses will not be Significant. Each mtake
pIpe consists of a perforated outer sleeve with % mch diameter holes over 40%
of its area, mSlde of which IS an mner sleeve with % mch diameter holes over 7%
of its area. The outer sleeve prevents fish from entermg the system and the mner
sleeve distributes the mflow evenly along the surface of the outer sleeve. The
mtake pIpes are specifically deSIgned to reduce the Impact of mtake velocity on
the bIota of the fiver (ER §§3.4, 5.1 FES §§3.4.3, 5.5.2) The Board finds
that loss of fish through Impmgement and entramment will not be SIgnificant.
(c) Monitormg
20. There eXIsts an abundance of hlstoncal mformation concermng the
chemIcal and phYSical charactenstics of the Columbia River m the areas of the
site. An adequate offsite preoperatIOnal radiological monitonng program will be
conducted to prOVIde measurements for background radiatIon levels. (ER
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§ §6.1.5 FES §6.1.2, Staff Ex. 3; Tr. 388-94) The overall preoperatIonal
base-line monitonng program will also mclude studies mvolvmg hydrology
meteorology and terrestnal ecology (ER § 6.1 FES § 6. 1).
(d) Transportation of Fuel and Radioactive Waste
21 Transportation of fuel to and from the sIte, and of radioactIve waste
from the sIte, will be 10 accordance with CommissIOn regulations, requuements
of the Department of Transportation, and applicable state regulatIOns (ER
§5.3.4; FES §§5 4.3.2,54.6). Under normal sruppmg conditions, there will be
small unavOIdable radiation exposure to the transportation personnel and to the
general public along the route (FES §54.3.2). Under postulated aCCIdent
conditIons, the probability of Significant exposure IS also small (FES § 7.2). The
Board finds that the transportatIOn of new fuel to the facility or spent fuel and
radioactive wastes from the facility will have mlmmal envuonmentallmpact as
represented 10 10 CFR Part 51 Tables S-3 and S-4.
(e) Water Quality ConSiderations
22. The Applicant has obtamed a certification from the State of Wasrungton
Thermal Power Plant Site EvaluatIon Council pursuant to Section 401(a)(1) of
the Federal Water PollutIon Control Act Amendments of 1972 (FWPCA), 33
U.S.C. 1251 et seq., that the discharges resulting from the construction and
operation of WNP-l and WNP-4 will comply with the applicable prOViSIons of
Sections 301 302, 306, and 307 of the FWPCA (Applicanfs Ex. 7). Water
quality standards were adopted by the Department of Ecology of the State of
Wasrungton on July 19 1973, and were approved by EPA on March 18,1974.
Based on the entIre record, the Board finds that there IS reasonable assurance
that the discharge from the facility will not vIOlate the applicable Federallyapproved water quality standards of the State of Washmgton. 1 I
(4) NEED FOR POWER
23. The situation with regard to "need for power" 10 thIs proceeding IS
umque because the Applicant IS not a conventional utility engaged 10 the
generation, distribution, and retail sales of electrIC power. The Applicant IS a
munIcIpal corporation and a Jomt operatmg agency of the State of Washmgton
whIch IS legally empowered to acquIre, construct, and operate facilities for the
generatIon and transmIssIon of electnc power The Applicant supplies bulk
electnc power to utility systems 10 the Pacific Northwest, and WNP-l and
WNP-4 are to be constructed and operated pursuant to the Hydro-Thermal
Program developed Jomtly by utilities of the Pacific Northwest and the
Bonneville Power Admmlstration. The Pacific Northwest IS an area where there
IS a high degree of coordination and cooperation between utilities mvolved 10 the
See the diSCUSSion on thiS matter m the Supporting OpmlOn, mfra.
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generation and transnusslOn of electnc power, and the donunant factor In terms
of transmIssIon of power IS BPA.
24. The Pacific Northwest IS umque m the United States m that its major
source of power IS hydroelectnc (Gallup Testimony followmg Tr. 164). Thus, m
tills regIon the abundance of water IS at present the controlling element wIth
regard to the capability to generate electrIcity The predommance of thIs
substantial hydroelectnc power supply allows the regIOn to adopt relatIvely low
reserve reqUIrements (apprmamately 12%) and proVIdes the regton wIth
substantial peakmg capacity However, the fact that there are fmite linuts on
water availability means that the resource must be husbanded. In current
cIrcumstances, tills prevents the regton from relymg wholly on that power
supply for annual kilowatt-hour base load serVIce. (Tr. 297-313) It IS to meet the
antIcIpated annual energy load (as opposed to peak demand) of the West Group
Area that WNP-l and WNP-4 will be constructed and operated (Tr. 170-171
498-513), and the Board has evaluated the need for the facility In the context of
tills anticIpated load.
25 In the Pacific Northwest, five pnvate utilitIes, 103 publicly-owned
agencIes, WPPSS, and BPA have formed the JOInt Power Planrung Council
(PlannIng Council) to coordinate plannIng for eXISting and future thermal and
hydroelectrIC resources for the regIOn. The PlannIng Council has developed the
Hydro-Thermal Program for power generation to meet the antICipated regIOnal
load growth. The Hydro-Thermal Program IS a long-range plan formulated In the
late 1960's when BPA and the utilitIes of the regIOn recogmzed that the
development of hydroelectnc plants m the Pacific Northwest was approacillng
saturation m terms of energy productIon (but not In terms of peak capacity
willch may be mcreased by addition of turbInes and generators). Because the
regIOnal consumption of electrIcal energy was approachmg equality with
available hydroelectnc energy the need to plan additIonal base load generation
was eVIdent. (FES §8.1.5) Planmng for resources to meet regIOnal loads IS based
upon studies prepared by the Pacific Northwest UtilitIes Conference Committee
(PNUCC), whIch prepares an annual II-year forecast of loads and resources for
the regIOn, known as the West Group Forecast (Forecast).l 2 (Applicant's Ex. 4)
PNUCC also expands the Forecast mto a 20-year planrung document titled
"Long Range Projection of Power Loads and Resources for Thermal Plan rungWest Group Area." These documents form the baSIS for utility planmng for
future resources In the regIOn. Since it IS the function of the Applicant to serve
the power requIrements of public bodies In the Pacific Northwest, the demand
charactenstics of the regIOn are VIewed as the demand characterIstics of the
Applicant. (ER § 1.1 FES § 8.1)

2The 1975 West Group Forecast was admitted mto eVIdence as Applicant's Ex. 4.
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26. The basIc technIque used by many of the forecasters In the Pacific
Northwest IS the so-called "building block" techmque whIch builds load
estimates by components. In the development of these components, reliance IS
placed on hIstorIcal Information, trends, and judgments as to such matters as
future population growth and use of energy by reSIdential, commerCIal, and
IndustrIal sectors, as well as a number of Judgmental experIence factors
aSSOCIated WIth the IndiVIdual utility serVIce area. Population prOjections are the
keystone of the load estImates of each facility These prOjections are translated
Into estimates of the number of households (for use In estimatIng total
reSIdential requrrements) and Into estimates of employment opportunities (for
use In estimating commerCIal and IndustrIal requrrements). (Gallup TestImony
follOWIng Tr. 164)
27 Each utility In the West Group Area reVIews its forecasts of loads made
m the preVIous year to determme if its forecasts are valid based upon the actual
experIence In the prevIous year. Changed conditIOns are noted and a reVIsed
forecast of loads IS made, if appropnate. Energy availability IS then estImated,
and adjustments are made as necessary to reflect current constructIon schedules
and plannmg dates. These reVIsed forecasts of loads and estimates of energy
availability are transmItted to the PNUCC where they are compiled on a yearly
baSIS. The totals then become the data used m the West Group Forecast. (ER
§ 1.1 Gallup TestImony follOWIng Tr. 164)
28. A comparIson between loads and resources IS made In the Forecast to
detect any defiCIenCies In planmng of resources to meet load. When defiCIenCIes
are detected, the utilities reVIse therr plans on a coordinated baSIS to meet the
defiCIenCIes. Conversely when surpluses are detected, the utilitIes reVIse therr
plans on a coordinated baSIS to defer surplus resources.
29 The Forecast of February 1 1975 Indicates a reductIOn In estimated
loads from the levels predicted In the 1974 forecast, I.e., a reduced rate of
Increase In demand, but also Indicates that, on a regIOnal baSIS, there will be a
need for the energy to be produced by the proposed facility (Gallup TestImony
follOWIng Tr. 164).
30. The Board finds, upon conSIderation of the entrre record, that there will
be a need for the baseload energy whIch can be produced from WNP-l and
WNP-4 m the time-frame m whIch those plants are antICIpated to operate.
(5) ALTERNATIVE SOURCES OF POWER
31. Possible alternative means conSIdered for furnIshIng the projected energy
from the facilities were the purchase of power, hydroelectrIC power, fossil-fueled
plants, and geothermal energy (ER §§9.l, 9.2; FES §§9.1 9.2). However, the
proposed nuclear facility was conSIdered to be the appropnate chOIce m terms of
economICS, enVIronmental Impact, and, In the case of geothermal energy
techrucal feasibility as well.
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32. The FES contams a discussIOn of the major types of geothermal systems,
the uncertaInties of exploration for geothermal resources, and the economIc and
techmcal limitatIons on the development of geothermal resources. In consldenng
the feasibility of geothermal energy as an alternatIve to WNP-l and WNP-4, the
crucIal Issue IS the time withIn whIch potential geothermal resources may be
discovered, assessed as proven reserves, and finally developed Into produCIng
fields with assocIated generating facilities. (FES §9.l.2) As of October 1974,
there had been no wells drilled In WashIngton to test or evaluate any potentIal
geothermal resource. Further, until envIronmental Impact statements are Issued
by the Forest SerVIce WIth regard to geothermal exploratIon on federal lands, no
leases may be Issued, and hence no such activitIes may commence. The Forest
ServIce has Indicated that at present it has no plans to Issue Impact statements
InvolVIng the area In WashIngton generally recogmzed to be most promISIng as a
geothermal resource. (Applicant's Ex. 6)
33. A detailed analYSIS of the potentIal availability of geothermal resources
for electnc energy productIOn was performed by the Applicant to verify the
conclUSIOn In the ER and FES that geothermal resources could not proVIde the
energy whIch would be available from the nuclear facility In the specified tIme
(Applicant's Ex. 5). The analYSIS was concentrated on the central part of
WashIngton SInce pertinent literature and ongOIng leaSIng activity Indicate that
thIS area IS the most likely to be developed. The geothermal resource most likely
to be found In WashIngton IS a liqUld-domInated system of low salinity at
temperatures between 100°C and 200°C. There are numerous technolOgIcal
constraInts agaInst utilizatIon of liqUld-domInated geothermal resources at such
low temperatures. Presently there IS only Installed capacity of about 400-500
MWe whIch utilizes liqUId-domInated systems, and these mvolve systems
charactenzed generally by flUIds haVIng hIgher temperatures than those expected
m WashIngton. Even if it optImIstically assumed that leases could be obtamed,
that technologIcal constramts could be resolved, and that exploration could
commence by 1978, the exploratIon itself and the necessary evaluatIon related
thereto would reqUIre an additIonal three years mvolvmg a capital cost of
approXImately $11 million for thIS hlgh-nsk venture. ThIs aspect would delay
mitiation of development of geothermal resources by public utilities to 1981 at
the earliest. (Tillson Testimony follOWIng Tr. 210)
34. ConSiderIng the entire record on geothermal resources, the Board finds
that it IS not econOmIcally or technIcally realistic to conSider geothermal energy
as a VIable alternative to thIs proposed nuclear facility
(6) COST-BENEFIT BALANCE

35 The Board finds that the enVIronmental and econOmIC costs resulting
from the construction and operation of the facility are maInly·
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1. Use of about 972 acres of land on the Hanford Reservation;
2. The removal of water from the Columbia River amounting to about
0.21 % of the mlrumum nver flow·
3. Dunng the construction penod, mcreased traffic congestion on the
major thoroughfares withm the City of Richland, Washmgton, from use by
approXImately 1500 construction workers while commuting to the site;
4. Aggravation of an eXIsting shortage of housmg m the Tn-City area
dunng the construction penod from the added population of 1500 construction workers and theIr families;
5. A release of gaseous and liqwd effluents contalrung small amounts of
radioactive matenals;
6. A small nsk of aCCIdental release of radioactive matenals either on site
or dunng transportation;
7 Discharges of heat and chemicals to the nver and mInor envlfonmental
effects m the Immediate VlClruty of the discharge structure;
8. Entrainment and Impmgement of a relatively small number of aquatic
organisms;
9 Some unavOidable temporary adverse envIronmental Impacts dunng
construction;
10. The capital and operatmg costs of the plant; and
11. A small enVlfonmen tal cost related to the uraruum fuel cycle which
must be added to the overall enVIronmental costs.
36. The Board finds that the benefits from the construction and operatIOn of
the proposed facility are prmclpally·
I. The addi tion of approxImately 17 billion kwh per year to meet the
demand for electnclty from customers m the West Group Area and to support
the expected economic growth m the West Group Area;
2. Creation of numerous construction Jobs;
3. Employment of about 180 persons dunng the 30-35 year operation of
the proposed f acili ty .
4. Increased mcome to the community from the construction force; and
5. Substantial sales tax benefits to the State of Washmgton dunng
construction and substantial annual tax benefits to Benton County dunng
operation.
37 Based upon the entire record, the Board finds that the envlfonmental
and economic benefits from the construction of WNP-I and WNP-4, mcluding
the generation of electrIcal power to meet the anticipated growth In use of
electncity withm the West Group Area, will be greater than the envlfonmental
and economic costs that will necessarily be Incurred by construction and
operation of the facility Therefore, the Board finds that the balance between
the benefits and costs mvolved In the construction of the facility favors the
granting of construction permits for WNP-I and WNP-4.
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38. Further, independently considering the final balance among conflicting
factors contained in the record of this proceeding, the Board finds that the
appropriate action to be taken is to authorize the granting of construction
permits for WNP·l and WNP4, if such action is also warranted following
completion of the health and safety portion of this proceeding.

B. Site Suitability
(1) GENERAL

39. The Applicant and the Staff have independently evaluated the suitability
of the proposed site for the facility from the standpoint of radiological health
and safety considerations. The evaluations included consideration of the reactor
.
site criteria identified in 10 CFR Part 100. (pSAR §2; Staff Ex. 2)
40. WNP·l and WNP4 each incorporates a nuclear steam supply system
consisting of a Babcock and Wilcox pressurized water reactor with a two.loop
reactor coolant system. Each unit will be designed for a thermal output of
approximately 3619 megawatts. (PSAR § 1.2; Staff Ex. 2)
(2) POPULATION DISTRIBUTION AND USE CHARACTERISTICS

41. The proposed site is situated on approximately 972 acres on the Hanford
Reservation in Benton County, Washington, approximately 8 miles north of the
City of Richland. The exclusion area consists of two circles each having a radius
of 1.2 miles and a center located on each proposed containment structure. The
Applicant has contracted with the United States Energy Research and
Development Administration (ERDA) for the}ease of these 972 acres, which are
located adjacent to the site for WNP·2 which is presently under construction
(Applicant's Ex. IS). The Board finds that there is reasonable aSSurance that the
Applicant will have the necessary authority to determine all activities within the
deSignated exclusion area.
42. The radius of the low population zone (lPZ) has been established at 4
miles from the facility. According to the 1970 census, 38 persons resided within
the lPZ. In addition, the present transient population consists of approximately
450 workers, and this population is projected to increase to a maximum of 900
workers as construction of WNP·2 and ERDA's Fast Flux Test Facility (FFTF)
continues. Approximately 2000 workers pass through the lPZ twice daily
travelling to and from employment on the Hanford Reservation. (pSAR §2;
Staff Ex. 2)
43. The nearest population center, defined in 10 CFR Part 100 as a densely
populated center containing more than 25,000 people, is the City of Richland,
Washington, of which the nearest densely populated portion is located
approximately 8 miles south of the site. The City of Richland had a 1970
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population of approximately 26,290. As required by 10 CFR Part 100, the
population center distance is aUeast one and one·third times the LPZ radius.
44. Given an exclusion radius of 1.2 miles, low population zone radius of 4
miles, and a population center distance of 8 miles, the Board finds that there is
reasonable assurance that suitable engineered safety features can be provided to
satisfy the lequirements of 10 CFR Part 100, and that the population center
distance meets the requirements of 10 CFR Part 100.
45. The only industrial facilities located within 5 miles of the site are those
associated with WNP·2 (1 mile away), the FFTF (3 miles away), the Ashe
Transmission substation (1 mile away), and two small solid radwaste burial
grounds (the nearer is 1 mile away). In view of these distances and the types and
quantities of radwastes stored at the aforementioned industrial facilities, no
accident or accidental releases from those facilities would increase any potential
hazard to the public health and safety resulting from the operation of WNP·l
and WNP4. The nearest transportation mode, the mainline track of the Hanford
Reservation railroad system, passes approximately 2500 feet from the site.
Hanford Reservation Route 4 is located 7 miles southwest of the site. Lastly, the
Columbia River is located 2.5 miles east of the site. Considering the distances
from the site and the characteristics of the transportation modes, the Board
fmds that no significant hazard to the proposed facility exists from these
transportation modes. (pSAR § 2.2; Staff Ex. 2)
46. The airport nearest to the site, the Richland Airport, is approximately 11
miles south of the site. This airport can only accommodate aircraft up to 12,500
pounds gross weight. Aircraft exceeding that gross weight must use the Tri·Cities
Airport approximately 15 miles southeast of the site. Significantly, the Hanford
Reservation lies in an aircraft·restricted zone, and thus no private or commercial
air traffic is generally permitted at altitudes below 10,000 feet. There are no
military bases or high·speed, low·altitude military training routes within 10 miles
of the site. The Board finds that the facility need not be designed with special
provisions to protect it against aircraft crashes. (pSAR § 2.2; Staff Ex. 2)
(3) GEOLOGY AND SEISMOLOGY

47. The ERDA Hanford Reservation, on which the proposed facility is to be
located, is within the Pasco Basin. Topographic relief in the Pasco Basin ranges
from maximum elevations exceeding 3,500 feet at the top of Rattlesnake
Mountain to a minimum elevation of +340 feet in the Columbia River channel at
Richland. The site of the proposed facility lies at an elevation of 446 feet on flat
terrain that slopes gently to the northeast. The site is about 2 ~2 miles west of
the Columbia River. (Staff Ex. 2, p. 7)
48. The largest geological structure of significance to the site is the
Rattlesnake·Wallula lineament, which is about 80 miles long and is located about
13 miles southwest of the site (Staff Ex. 2, p. 8). Because of its proximity to the
.,
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site, the Rattlesnake-Wallula lineament is the most significant seismically active
structure for determination of the safe shutdown earthquake (SSE), and is
, considered by the Staff as having the potential for generating earthquakes of
intensity VIII at a distance of slightly more than 10 miles from the site (Staff
Ex. 2, pp. 8-10). Based on these considerations, the Board finds that a horizontal
acceleration of 0.25g applied at the foundations of Category I structures, and
used as the zero period limit of appropriate response spectra, to be appropriate
for the SSE. The Board finds that a value of O.l25g is appropriate for the
Operating Basis Earthquake.
49. Applicant will excavate to a depth of 60 feet for the Category I
structures. The Board finds that Applicant's proposed specification for Category
I, recompacted fiIl of 85% average relative density, no more than 10% of the fill
below 85% relative density, and a minimum of 75% relative density will
reasonably assure the stability of Category I structures subjected to the SSE.
(Staff Ex. 2, p. 11)
50. The Board concludes that there are no real or potential problems related
to geology, seismology, or foundation engineering, which would preclude site
acceptability.
(4) METEOROLOGY
51. Atmospheric dispersion characteristics have been calculated based on
data from the Hanford Meteorological Station located 15 miles northwest of the
site, for a 16-year period from 1955 through 1970 (Staff Ex. 2, p. 12).
52. An evaluation of short-term accidental release was made using the
meteorological data and the Staffs diffusion - model. A comparison of the
short-term (0-2 hours) atmospheric disperSion values estimated for the proposed
site with similar values calculated by the Staff for over 40 other sites indicates
that the dispersion conditions at the site are better than at 85% at the other
sites. Site dispersion estimates will be confirmed using a full year of data
collected from the tower in operation at the site. (Staff Ex. 2; pp. 12-13)
53. The proposed design for WNP-l and WNP4 meets the requirements of
the Staffs tornado model (240 miles/hour maximum wind speed), which is
adequate for this region of the United States (Staff Ex_ 2, p. 12).
54. The' Board fmds that there are no meteorological characteristics which
would preclude site acceptability.
(5) HYDR<?~OGY
55. Plant grade for the safety-related buildings of the proposed facility will
be 446 feet above mean sea level datum (MSL) which is about 100 feet above
the Colurtlbia River floodplain elevation near the site (Staff Ex. 2, p. 13).
56. An evaluation was made of potential flooding 'of the site from the
Columbia'River due to a probable maximum flood (PMF) including dam failures.

,
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The estimated peak stage at the site due to a partial failure of Grand Coulee Dam
would be 424.5 feet MSL, including 1.0 feet of stage for wind wave action.
Safety.related structures are protected to at least 448 feet above MSL, giving a
margin of at least 20 feet between the maximum wave runup level and the flood
protection level. (Staff Ex. 2, p. 14)
57. There are no groundwater users between the proposed facility and the
Columbia River. Further, in case of a postulated accidental liquid radwaste spill,
the groundwater will not be a potential pathway to man since the groundwater
table has a significant easterly gradient toward the Columbia· River, is below
foundation levels, and there is no groundwater withdrawal between the site and
the river. The concentrations at the river would be below 10 CFR Part 20 limits.
(Staff Ex. 2, p. 14)
58. The Board finds that there are no hydrologic factors which would
preclude acceptability of the site.
(6) LWA·I, LWA·2 ACTMTIES
59. The Applicant by letter dated January 31, 1975 requested authorization
to conduct site preparation and' excavation work pursuant to 10 CFR
50.10(e)(1) (LWA.1 activities) and to conduct, under 10 CFR 50. 1O(e)(3),
subsurface soil preparation in the excavations for certain safety·related struc·
tures which are subject to 10 CFR Part 50, Appendix B (LWA.2 activities).
(Applicant'S Ex. 10; Cox Testimony, following Tr. 462)
60. Specifically, with respect to Category I structures Applicant will
(1) verify that the excavation has exposed the Ringold formation upon which
the mudmat will be poured, (2) conduct density checks and backfill if necessary
because of removal of insufficiently dense material in the dense gravel zone
where Category I structures will be placed, and (3) proof roll prior to placement
of the mudmats under the containment and general services buildings (Cox
Testimony, following Tr. 462).
61. The Board has reviewed the unresolved safety issues between the Staff
and the Applicant which have been identified to date by the Staff (Cox
Testimony, following Tr. 462). The Board finds that there are no unresolved
safety issues related to the proposed LWA·2 activities which would constitute
good cause for withholding authorization for the LWA·2 activities proposed by
the Applicant.
62. The Applicant has described and is implementing a quality assurance
(QA) program in accordance with 10 CFR Part 50, Appendix B, that assures
organizational freedom to identify and to provide solutions to quality problems.
Each criterion of Appendix B to 10 CFR Part 50 has been specifically included
in written procedures in the WPPSS QA program. The QA program includes a
comprehensive audit system. (Cox Testimony, following Tr. 462)

•
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63. The Board finds that the QA program as described by Applicant contains
sufficient policies, procedures, and instructions to implement 10 CFR Part 50,
Appendix B, to the extent necessary for the requested LW A·2 activities.
64. Based on the record developed to date, the Board concludes that there is
reasonable assurance that the site for the facility is a suitable location for nuclear
power reactors of the general size and type proposed from the standpoint of
radiological health and safety considerations under the Atomic Energy Act of
1954, as amended, and the rules and regulations promulgated by the
Commission.

III. CONCLUSIONS OF LAW
1. This is not a contested proceeding within the meaning of 10 CFR 2.4(n)
as there is no controversy between the Staff and the Applicant concerning
issuance of the construction permit or concerning the terms or conditions
thereof, and as the only intervenor in this proceeding, Donald F. X. Finn, has
defaulted and has been dismissed as a party to the proceeding.
2. The Board's decisional responsibilities are set out in detail in 10 CFR
2.104(bX2) and (3), in 10 CFR 50.lO(e), and in 10 CFR 51.52.
3. The certification from the State of Washington Thermal Power Plant Site
Evaluation Council dated May 5, 1975, is a positive certification under the
Federal Water Pollution Control Act Amendments to 1972 (FWPCA), 33 U.S.C.
1251 et seq. A positive certification is one which states that the discharges
resulting from construction and operation of the facility will comply with the
applicable provisions of Sections 301, 302, 306 and 307 of the FWPCA. The
May 5, 1975 certification satisfies the requirements for certification set out in
Section 401 (a) of the FWPCA.
4. Under Section 5c(I) of the Commission's "Interim Policy Statement on
Implementation of the FWPCA Amendments of 1972", 38 Fed. Reg. 2679
(January 29, 1973), the Board is precluded by a positive 401 certification from
determining compliance with effluent limitations or other requirements established pursuant to Sections 301,302,306 and 307 of the FWPCA.
5. With regard to the discharges from the facility, the applicable Federallyapproved water quality standards are contained in "Water Quality Standards for
Waters in the State of Washington", Washington Administrative Code, Chapter
173·201. Since no prior determination of compliance with these Federally·
approved water quality standards has been made by the State of Washington or
by the Environmental Protection Agency, the Board must determine compliance
with these water quality standards.
6. The Board concludes that there is reasonable assurance that the discharges
from the facility will comply with the "Water Quality Standards for Waters in
the State of Washington", Washington Administrative Code, Chapter 173·201.
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7. The Board is issuing this Partial Initial Decision on environmental
considerations, site suitability, and safety issues relating to the LWA·2 activities,
pursuant to 10 CFR 50.1O(e)(2) and (3), pursuant to 10 CFR §2.718(e), which
gives the Board the power to control the conduct of the proceeding, pursuant to
paragraph I(c) of Appendix A to 10 CFR Part 2, which permits the Board in
appropriate cases to consider particular issues separately from and prior to other
issues, and pursuant to 10 CFR 2.761a, which requires that the Board
commence a hearing on issues covered by 10 CFR 50.lO(e)(2)(ii) and Part 51
after issuance of the Final Environmental Statement.
8. The Board must retain jurisdiction over the NEPA issues in this
proceeding to the extent that any of the findings herein may require
modification because of information or data brought out prior to completion of
the health and safety portion of this case.
9. The Board concludes that the FES, as modified on the record in this
proceeding, meets the requirements of Sections 102(2XC) and (D) of NEPA and
10 CFR Part 5 I .
10. The environmental review conducted by the Staff pursuant to NEPA has
been adequate.

IV. SUPPORTING OPINION
In this portion 'of the Partial Initial Decision, the Board will provide a
memorandum opinion to discuss and support certain of its Findings of Fact,
Conclusions of Law, and other rulings made in this proceeding.

A. Proposed Findings
Any proposed findings of fact and conclusions of law submitted by the
parties hereto which are not incorporated directly or inferentially into this
Partial Initial Decision are herewith rejected as being unsupportable in law or
fact, or as being unnecessary to the rendering of this Partial Initial Decision.

B. Limited Appearances
During the course of the evidentiary hearing, the Board, pursuant to 10 CFR
2.715(a), received limited appearances from nine individuals or organizations,
none of whom opposed the construction and operation of the proposed
facilities, and none of whom raised questions which required responses by the
parties.
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C. Basis for the Partial Initial Decision
The Commission's Rules and Regulations provide, in '10 CFR 2.761a,
50.1O(e), for a separate hearing and for an authorization, if appropriate, to an
Applicant to conduct certain site preparation activities prior to issuance of a
construction permit. These procedures result in the issuance, under appropriate
circumstances, of a limited work authorization (LWA) by the Director of
Nuclear Reactor Regulation.
Section 50.10(e)(2) provides that a LWA shall be issued only after the Board
has made (1) findings relative to the environmental issues in 10 CFR §S l.S2(b)
and (c), and (2) a determination that there is reasonable assurance that the
proposed site is a suitable location for a nuclear power reactor of the general size
and type proposed from the standpoint of radiological health and safety
considerations under the Atomic Energy Act and the Commission's Rules and
Regulations.
Section 50.10(e)(3) provides that authorization of structural foundation
work and subsurface preparation for structures which are subject to Appendix B
to 10 CFR Part 50 may be issued upon a finding by the Board that there are no
unresolved safety issues relating to such activities which constitute good cause
for Withholding such authorization. The only activity for which the Applicant
seeks authorization under Section 50.IO(eX3) consists of subsurface soil
preparation at the bottom of the excavation for certain safety·related structures.
On March 12, 1975, the Applicant moved the Board pursuant to 10 CFR
2.761a to convene a hearing on certain LWA issues covered by 10 CFR
50.10(e)(2) and (3). The Board determined that this was an appropriate case to
employ the LWA procedures and granted the Applicant's motion on April 7,
,1975. The hearing requested by the motion was held on May 13·15, 1975,
reSUlting in this Partial Initial Decision, which constitutes the Board's resolution
of the NEPA (environmental) and site suitability issues in this proceeding. At a
later date, following completion of the Staffs safety review, the Board will
convene another hearing to complete the health and safety phase of this
proceeding and will thereafter issue its final decision concerning the construction
permits applied for by the Applicant.

D. Retention of Jurisdiction
The Board has retained jurisdiction over the NEPA and site suitability issues
resolved in this Partial Initial Decision, in the event that any finding herein may
require modification based on information or data brought out prior to
completion of the health and safety portion of this case. The authority to retain
jurisdiction has been recognized by the Atomic Safety and Licensing Appeal
Board in Mississippi Power and Light Company (Grand Gulf Nuclear Station,
Units 1 and 2), ALAB·195, RAI·74-4, 455 (April 23, 1974).
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In this regard, the Board, by Memorandum and Order dated July 28,1975,
granted the Applicant's "Motion for Approval of Scope and Schedule of
Proposed Studies to be . Submitted Following Partial Initial Decision." In
granting that motion, the Board permitted the Applicant until September 30,
1975 to submit responses to the Board's questions regarding chlorine, chlorine
compounds, other biocides and nonbiocide treatment systems. The information
to be submitted is primarily a critical review of current literature and research,
except with regard to the other nonbiocide antifouling systems.
The information requested by the Board could result in modification of the
findings on .chlorine in this Partial Initial Decision, or in an appropriate
condition for protection of the environment, although either action will not
necessarily be required. However, in view of the nature of the information
requested, the Board does not consider it warranted to delay issuance of the
Partial Initial Decision. It is very unlikely that any revision of this Decision that
might be required by the later information on the antifouling issue would be
significant enough to change the ultimate conclusion of the Board herein that
the appropriate action is to authorize issuance of the construction permits for
the facility. In any event, even if the later information is so significant to
warrant a denial of the permits, the Applicant is proceeding at its own risk in
performing work under an LWA. This is the risk the Applicant necessarily runs
in acting under an LWA since it is always possible that the construction permit
might ultimately be denied for reasons brought out at the health and safety
portion of the hearing or for reasons related to later information on
environmental issues, 10 CFR 50.1 O(eX 4).

E. Status of Proceeding
The Board at the conclusion of the evidentiary hearing requested briefs from
the Applicant and Staff concerning whether the proceeding should be considered
as contested or uncontested. A contested proceeding as defined in 10 CFR
2.4(n) is one in which a controversy exists between the Applicant and the Staff
or one in which a petition to intervene has been granted or is pending before the
Commission.
This issue arose as follows. The Board had granted intervention status to
Mr. Donald F. X. Finn in its Memorandum and Order of March 20, 1975.
However, Mr. Finn did not appear at the evidentiary hearing on May 13·15,
1975, at which time the one issue in controversy raised by Mr. Finn, that of
geothermal power as an alternative to the facility, was to be heard. Accordingly,
at the end of the first day of hearing on May 13, 1975 the Board found Mr. Finn
in default pursuant to 10 CFR 2.707 for failing to appear (Tr. 254.57). At the
end of the third day of hearing. the Board granted the Applicant's oral motion
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and dismissed Mr. Finn's petition because of his failure to appear and present
evidence on the issue he had raised (Tr. 572).1 3
Both the Applicant and the Staff in their briefs took the position that the
proceeding should be considered as uncontested since there is no controversy
between them and since Mr. Finn's petition has been dismissed. 14 The Board
concurs with the reasoning of the Applicant and the Staff that. the proceeding
should be considered as uncontested and, accordingly, has framed this Partial
Initial Decision to treat the proceeding as uncontested.

F. Appendix I Considerations
Both the Applicant and the Staff calculated the radiation doses to be
expected in offsite areas as the result of normal operation of the facility (ER
§3.5.5, 5.3.3; FES §35.2; 5.4.2). These doses were well within the "as low as
practicable" numerical guides set forth in proposed Appendix I to 10 CFR 50
and Regulatory Guide 1.42. However, the Commission on Apri130, 1975
adopted a new Appendix I to 10 CFR Part SO, which became effective on
June 4,1975 and is applicable to this proceeding.
The Applicant, in anticipating the effectiveness of Appendix I, introduced
into evidence during the hearing information to show that the numerical guides
of Appendix I are met by the facility. The Applicant also proposed a
cost·benefit analysis, required by Appendix I, to show that there are no items of
reasonably demonstrated technology which should be added to the radwaste
systems sequentially, and in order of diminishing cost·benefit return, and that
further cost·effective reductions in population doses cannot be accomplished.
(Applicant's Ex. 12)
Applicant also is committed not to modify or remove any radwaste
equipment presently described in the ER and PSAR.
On July 18, 1975, the Staff presented a revised NEPA evaluation and
cost·benefit analysis of radiological impacts from normal operation of the
facility. This analysis takes the form of. interim calculations which result in
"upper.bound" estimates of doses to the general public. (Staff Ex. 5) The Staffs

I 'The Board did, however, itself inquire into geothermal power as an alternative to the
facility and that issue was thoroughly covered on the merits at the hearing.
14The Board takes note that the Thermal Council of the State of Washington filed a
petition to participate as an interested state under 10 CFR 2.71S(c). However, under the
circumstances of this case, the Board does not consider that such participation can be
equated with a "petition to intervene" as that phrase is used in the context of 10 CFR

2.4(n).
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interim assessment includes, among other things, thyroid man-rem dose and dose
resulting from the release of Carbon-14, neither of which has been addressed in
the past.
The Staff concludes that while its "upper·bound" estimate 1 5 of impact is
greater than that shown in FES, §5.4.2, it does not significantly affect the
overall cost·benefit balance associated with the facility. Further, inasmuch as the
cost represented by the Staffs dose estimates (at $1000 per man·rem) is about
$120,000, this cost is no more than about 0.1% of the facility's annual cost of
about $150 million.
The question of compliance with Appendix I will be addressed during the
health and safety hearing. Should additional equipment, if any, be required, it
would not be significant in cost relative to the overall cost of the facility.

G. Compliance with Water Quality Standards
Also at the conclusion of the evidentiary hearing, the Board requested briefs
from the parties with regard to whether the Board should consider the matter of
compliance with the State of Washington's water quality standards 16 in
connection with resolution of the NEPA issues in this cause. These water quality
standards were adopted by the Washington Department of Ecology on July 19,
1973, and were approved by the Environmental Protection Agency (EPA) on
March 18, 1974 pursuant to Section 303 of the Federal Water Pollution Control
Act (FWPCA), 33 U.S.C. 1251 et seq. (FES p. 5-12).
In particular, the State criteria for toxic substances, WAC 173-201-030 (2)
(vii), provides that concentrations "shall be below those of public health
significance, or which may cause acute or chronic toxic conditions to the aquatic
biota, or which may adversely affect any water use." Further, the general
considerations in the State criteria set out in WAC 173.201-040(Il) indicates
that deleterious concentrations of toxic materials shall be determined "in
consideration of the Report of the National Technical Advisory Committee on
Water Quality Criteria, 1968, and as revised, and/or other relevant information."
The 1968 Report on Water Quality Criteria is commonly known as the EPA
Green Book. It was revised in 1973 and the current version of the report is
known as the EPA Blue Book. Since the criteria in the Blue Book call for
concentrations of chlorine to be no greater than 0.003 ppm, and as the discharge
from the facility will at times contain concentrations of 0.1 ppm chlorine, the
I 'The Board recognizes that, because Appendix I became effective only recently, the
Stafrs "interim" assessment has been made somewhat hurriedly and contains implicitly a
number of conservative assumptions. While the bases for the calculated results are not
stated, the final assessment and 'bases therefor will be explored during the health and safety
hearing.
6
1 These standards are contained in "Water Quality Standards for the State of
Washington", Washington Administrative Code, Chapter 173-201.
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question of a violation of the Blue Book criteria, and consequently of the State
water quality criteria, arose as the concentrations in the State criteria are.to be
set "in consideration of' the Blue Book.
Both the Applicant and the Staff have taken the position that the Board is
precluded from inquiring into compliance with water quality standards based on
the certification by the State under Section 401 of the FWPCA that the
discharge from the facility will comply with the effluent limitations established
under Sections 301, 302, 306, and 307 of the FWPCA (a positive 401
certification). The Applicant rests its position upon Section Sll(c) of the
FWPCA and the Staff primarily upon the "Interim Policy Statement on
Implementation of the FWPCA Amendments of 1972" (IPS), 38 Fed. Reg. 2679
(January 29,1973).
The Board, however, must reject the position taken by the Applicant and the
Staff for the following reasons. First, a determination of compliance with
effluent limitations under Sections 301, 302, 306, and 307 is not tantamount to
a determination of compliance ..yith water quality standards promulgated
pursuant to Section 303 of the FWPCA. A positive 401 certification, such as the
one given by the State in this case, does preclude the Board from determining
compliance with effluent limitations because of Section SII(c) of the FWPCA
and Section Sc(t) of the IPS. However, unless the 401 certification also includes
a determination of compliance with applicable Federally-approved water quality
standards promulgated pursuant to Section 303 of the FWPCA, the Board must
consider that issue to assure that it does not authorize construction or operation
of a facility with a discharge that will result in violations of water quality
standards approved under the FWPCA. Since the 401 certification relating to
WNP-l and WNP-4 does not address compliance with pertinent water quality
standards, the Board concludes that it has the authority and responsibility to
make such a determination. In the Board's view, this is fully consistent both
with Section Sll(c) of the FWPCA and with Section Sc(l) of the IPS. This
result is, in fact, required by Section Sa of the IPS which provides for a
determination of compliance with "other requirements" promulgated or
imposed pursuant to the FWPCA, since "other requirements" by definition in
Section 2 of the IPS includes water quality standards promulgated pursuant to
Section 303 of the FWPCA. The Board, therefore, has evaluatea whether the
discharge will conform to the State's Federally-approved water quality standards. As set out above, the only substantive issue that arose regarding
compliance related to the chlorine discharge, and even there a clear violation was
not shown since the EPA Blue Book criteria were not made binding but were
merely "to be taken into consideration" in setting concentrations.
Further, the State water quality standards provide for the setting ofa mixing
zone to be described in a discharge permit, WAC 173-201-040(3)(a) and (4). In
the instant case a discharge permit (Applicant's Ex. 16) with a mixing zone that
brings the chlorine discharge into compliance with the EPA Blue Book criteria
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(Finding of Fact 22, supra), is currently before the Governor of the State of
Washington and approval thereof is expected in the near future. 1 7 Under the
circumstances, the Board has concluded that employment of a mixing zone
fulfills the provision of taking the EPA Blue Book criteria "into consideration"
and that there is reasonable assurance that the discharge from the facility will
comply with the Federally.approved water quality standards of the State of
Washington.
In any event, as has been pointed out in Section D supra, the Board has the
authority to modify this Partial Initial Decision if the discharge permit as finally
approved by the State is substantially different from the discharge permit
entered into evidence as Applicant's Ex. 16, and if any such subsequent revision
may require action by this Board to insure compliance with the State's
Federally-approved water quality standards.

H. ERDA Lease
The lease of the site has now been executed between the Applicant and
ERDA and entered into evidence as Applicant's Ex. IS. In light of this lease, the
Board made a finding that there is reasonable assurance that the Applicant will
be able to determine all activity within the designated exclusion area, (Finding
of Fact 41, supra). However, the lease is currently undergoing review by the
Staff, and the Staff is to advise the Board, prior to the eVidentiary hearing on
health a~d safety matters, whether the executed lease satisfactorily demonstrates
that the Applicant has obtained control over the exclusion area as required by
10 CFR loo.3(a). The finding with regard to the exclusion area is, therefore,
subject to revision after the Board has received and evaluated the Stafrs
evidence concerning the ERDA lease and the exclusion area .. If necessary, the
Board will, in its final decision following the evidentiary hearing on health and
safety matters, require that the Applicant take any action necessary to assure
that it has the control of the exclusion area as required by 10 CFR 100.3(a).

v. CONDITIONS
The Board has concluded that the following conditions are necessary for
protection of the environment and should be included, if appropriate, in any
Umited Work Authorization issued by the Director of Nuclear Reactor
Regulation.
1. The Applicant shall assure that an archeologist, acceptable to the State of
Washington Historic Preservation Officer, is present during the initial stages of all
excavation work in the vicinity of the river.
I 7 Applicant's Consented Motion for Admission into Evidence of Executed ERDA Lease
and Proposed NPDES Waste Discharge Permit, p. 4.
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2. The Applicant shall take the necessary mitigating actions, including those
summarized in Section 4.7 of the FES, during construction of the station and
associated transmission lines, to avoid unnecessary adverse environmental
impacts from construction activities.
3. Before engaging in a construction activity not evaluated by the Commission, the Applicant will prepare and record an environmental evaluation of such
activity. When the evaluation indicates that such activity may result in a
significant adverse environmental impact that was not evaluated, or that is
significantly greater than that evaluated in the FES, the Applicant shall provide a
written evaluation of such activity and obtain prior approval thereto from the
Director of Nuclear Reactor Regulation.
4. The Applicant shall establish a control program which shall record written
procedures and instructions to control all construction activities and shall
provide for periodic management audit to determine the adequacy of implementation of environmental conditions. The Applicant shall maintain sufficient
records to furnish evidence of compliance of all the environmental conditions
herein.

VI. DETERMINATIONS ON ULTIMATE ISSUES
The Board has given consideration to all the evidence presented on the
environmental and site suitability issues. Based upon a review of the entire
record developed to date and on the Findings of Fact and Conclusions of Law
and Supporting Opinion herein, the Board makes the following determinations
on ultimate issues concerning the environmental and site suitability aspects of
the proceeding:
1. The application and the record of the proceeding contain sufficient
information on environmental matters to support the issuance of construction
permits for the facility at the appropriate time by the Director of Nuclear
Reactor Regulation.
.
2. The environmental review conducted by the Staff pursuant to NEPA has
been adequate.
.
3. The requirements of Section 102(2)(C) and (D) of NEPA and 10 CFR
Part 51 have been complied with in this proceeding.
4. Upon an independent consideration of the final balancing among
conflicting factors contained in the record of the proceeding and after weighing
the environmental, economic, technical, and other benefits against environmental costs and conSidering available alternatives, the appropriate action to be
taken is the issuance of construction permits for the facility,IS with appropriate
conditions as set forth herein for protection of the environment.
liThe determination should not be construed as authorizing the issuance of
construction permits at this time. The issuance of construction permits is contingent upon
the outcome of the evidentiary hearing on health and safety issues.
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5. Based upon the available information and review to date, there is
reasonable assurance that the location of the facility is a suitable site for nuclear
power reactors of the general size and type proposed from the standpoint of
radiological health and safety considerations under the Atomic Energy Act of
1954, as amended, and rules and regulations promulgated by the Commission
pursuant to the Atomic Energy Act of 1954.
6. There are no unresolved safety issues relating to the Applicant's proposed
LWA·2 activities (Finding of Fact 59), which would constitute good cause for
withholding issuance of a Limited Work Authorization by the Director of
Nuclear Reactor Regulation.

VII. ORDER
It is ORDERED, in accordance with Sections 2.760, 2.762,2.785, and 2.786
of the Commission's Rules of Practice, 10 CFR Part 2, that this Decision shall
constitute the final decision of the Commission thirty (30) days after its
issuance, subject to the review thereof under the above cited rules. Pursuant to
10 CFR 2.762, exceptions to this Partial Initial Decision must be filed within
seven (7) days after service of this Decision and a brief in support of the
exceptions must be filed within fifteen (IS) days thereafter (twenty days in the
case of the Starn. Within fifteen (15) days of the filing and service of the brief
on the appellant (twenty days in the case of the Starn, any other party may file
a brief in support of, or in opposition to, the exceptions.
BY ORDER OF THE ATOMIC SAFETY
AND LICENSING BOARD
Donald P. de Sylva, Member
Marvin M. Mann, Member
Daniel M. Head, Chairman
Dated at Bethesda, Maryland
this 30th day of July 1975.
(Appendix A, "Decisional Record," is oinitted from this publication but is
available at the Commission's Public Document Room, Washington, D. C.)
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UNITED STATES OF AMERICA
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ATOMIC SAFETY AND LICENSING BOARD

Max D. Paglin, Chairman
Dr. Richard F. Cole, Member
Dr. A. Dixon Callihan, Member

In the Matter of

Docket No. 50-471

BOSTON EDISON COMPANY, et al.

July 30, 1975

(Pilgrim Nuclear Generating Station
Unit 2)

Upon additional objections by various parties to discovery requests and
motions for protective orders in construction permit proceeding, Board issues
order ruling on these matters, incorporating by reference the principles set forth
in LBP·75·30.

FURTHER MEMORANDUM OPINION AND ORDER
ON DISCOVERY REQUESTS, OBJECTIONS AND
MOTIONS FOR PROTECTIVE ORDERS
On June 6, 1975, the Board issued its Memorandum and Order herein ruling
on the then pending discovery requests, objections and motions for protective
orders. In said Memorandum and Order, the Board discussed the general legal
principles, procedural and substantive, governing the use of discovery in
Commission proceedings, and the application thereof to the questions pending
before the Board. Then, in an Attachment to the Memorandum and Order, the
Board made specific rulings on the interrogatories and the pending objections
thereto.
The Board now has before it a series of objections to a further round of
interrogatories and document requests and motions for protective orders, which
pleadings are listed below. 1
I The matters presently pending before the Board for disposition involve the following
pleadings: (1) Applicant's Interrogatories to Massachusetts Wildlife Federation, Intervenor
(Set No.2), dated May 30, 1975; Objections by Massachusetts Wildlife Federation to
Applicant's Second Set of Interrogatories and Document Requests, dated June 16, 1975;
(Footnote continued on next page)

159

Since it appears that the same general principles are involved in the current
round of disputes regarding the discovery process in this proceeding, the prior
Memorandum and Order w~l be regarded as governing the disposition of the
questions raised, and is referenced herein accordingly.
The Board will now, in similar fashion, address and dispose of the pending
objections and accompanying motions, as it did in the Attachment to the June 6
Memorandum and Order.

(Footnote 1 continued)
(2) Applicant's Interrogatories to the Commonwealth of Massachusetts, Intervenor (Set
No.2), dated May 30, 1975: Motion to Enlarge Time for Answering Applicant's
. Interrogatories to the Commonwealth of Massachusetts, Intervenor (Set No.2), dated
June 18, 1975:· (3) Commonwealth of Massachusetts Notice of Deposition to Applicant,
dated May 30, 1975: Applicant's Objections and Request for Protective Orders on
"Commonwealth of Massachusetts Notice of Depositions" of May 30, 1975, dated June 16,
1975; Commonwealth of Massachusetts Response to Applicant's Objections, dated July 7,
1975: (4) Joint Interrogatories of Commonwealth of Massachusetts and Intervenor Daniel F.
Ford (Set 5), dated May 30, 1975; Motion to Extend TIme for Filing Objections and
Reasons therefor to Joint Interrogatories of Commonwealth of Massachusetts and
Intervenor Daniel F. Ford to Applicant (Set 5), dated June 13, 1975,· Applicant's
Objections and Request for Protective Orders Relative to "Joint Interrogatories of
Commonwealth of Massachusetts and Intervenor Daniel F. Ford to Applicant (Set 5)", dated
June 23, 1975: (5point Interrogatories of Commonwealth of Massachusetts and Intervenor
Daniel F. Ford to Applicant (Set 6), dated May 30, 1975: Applicant's Objections and
Request for Protective Orders Relative to "Joint Interrogatories of Commonwealth of
Massachusetts and Intervenor Daniel F. Ford to Applicant (Set No.6)", dated June 16, 1975:
Applicant's Answers to "Joint Interrogatories of Commonwealth of Massachusetts and
Intervenor Daniel F. Ford to Applicant (Set 6)", dated Iune 23, 1975; (6) Letter from
Daniel F. Ford to Ierome S. Cohen re Interrogatories and Related Document Request,
together with 105 attached interrogatories, dated May 30, 1975: NRC Staff's Objections
and Requests for Protective Orders Relative to "Interrogatories and Related Document
Requests Regarding Pilgrim 2 proceeding, Docket No.50-471" med by Intervenors
Commonwealth of Massachusetts and Daniel F. Ford on May 30, 1975, dated June 16,
1975; NRC Staff's Answer to aforesaid interrogatories and document requests, dated
June 20, 1975: (7) Massachusetts Wildlife Federation's First Set of Interrogatories and
Document Requests to the NRC Staff, dated May 30, 1975: NRC Staff's Objections to
MWF's First Set of Interrogatories, dated Iune 26, 1975: (8) Massachusetts Wildlife
Federations's Second Set of Interrogatories and Document Requests to the NRC Staff,
dated May 30, 1975; NRC Staff's Objections to MWF's Second Set of Interrogatories, dated
Iune 26,1975; (9) Intervenor Oeetons' Interrogatories to NRC Staff,dated May 30,1975;
NRC Staff's Objection to Discovery Request Filed by Intervenors Cleeton on May 30, 1975,
dated June 16, 1975.
·These motions to extend time were granted informally by the Board, upon consent of
the parties concerned. '
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I. RULINGS ON SPECIFIC OBJECTIONS TO
INTERROGATORIES AND DOCUMENT REQUESTS
A. MASSACHUSETTS WILDLIFE FEDERATION (MWF)
1. Objections by Massachusetts Wildlife to Applicant's Second Set of Interrogatories and Document Requests, dated June 16,1975.
a. Intervenor, MWF, registers the same objections to Applicant's Second Set
of Interrogatories as it did in the first round, i.e., the information called for is
claimed to be in the nature of expert testimony and opinion, and since MWF has
not yet retained or specially employed experts for this proceeding, it asserts that
it is protected by the Federal Rules of Civil Procedure 26(b) (4) against having
to disclose the identity or information of such experts in the discovery process.
The Board, in its prior Memorandum and Order, recognized the validity of
this argument and so ruled (see Memorandum and Order of June 6, 1975, at
page 14 and Attachment A, Section A.l.b.). However, the Board also held, in
accordance with the teaching of the cases discussed therein, that a party "has a
responsibility to specify the facts, i.e., the data, information, and documents, if
any, upon which he intends to rely and upon which he has relied in support of
his intervention, so that the parties may be advised in advance with regard to the
nature of Intervenor's case." (Memorandum and Order, supra; NRCI-75/6 at
586)
Indeed, in one of the leading cases construing Federal Rule 26(b)(4) on
which MWF relies, the court held that the purpose of the rille" ... is to make
available to each party a reasonable time before trial of the facts, the opinions
and reasons for the opinions of the experts whom his opponent will call at the
trial so that a party may adequately prepare for cross-examination of his
opponents' expert." (Knighton v. Vi/lian and Fassio (Md. 1965) 39 FRD 11,
9 F.R. Serv2nd 33.316 Case 1; also see 4 Moore's Federal Practice, Vol. 4, at
I!p. 26-482-483).
Approaching the problem of "properly balancing the competing interests" of
the Intervenor and the Applicant from another angle, i.e., the burden of an
Intervenor with regard to its contentions, it has been held by the Appeal Board,
in the case of Mississippi Power and Light Company (Grand Gulf Nuclear
Station, Units 1 and 2), that a licensing board has the responsibility, before
commencing the evidentiary hearing, to exclude from consideration at that
hearing any contention which does not present a genuine issue appropriate for
resolution in the proceeding. In other words, the hearing is not required to deal
with a contention which can be summarily rejected on the merits, within the
provisions of the summary disposition procedures outlined in 10 CFR 2.749 of
the Rules of Practice (see Grand Gulf at RAI 73-6, 423 at 424-425 and
Footnote 4).
It, therefore. appears to the Board that the Intervenor should be aware that,
although its repeated "defense" against Applicant's interrogatories may still for a
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time be shielded by Rule 26(b) (4), there must come a time in this case when the
question has to be faced by the parties and the Board as to whether MWF's
contentions do, in fact, raise genuine issues of fact to be tried, or whether the
contention formally admitted at the intervention stage ..... was merely sham
and not bona fide ... ,"2 because there is now no demonstrated factual basis for
it to go to evidentiary hearing.
As was pointed out during the oral argument at the May 5,1975 Prehearing
Conference, in an extensive colloquy between the Board and parties on sanctions
for failure to respond to proper interrogatories, Commission procedures are
available, upon proper justification shown, for summary disposition of issues in
these circumstances (see 10 CFR 2.707, 2.749; also see Federal Rule 37).
b. Accordingly, the Board will for the purposes of the pending motion rule
that MWF's declaration that it cannot respond because it has not yet retained
experts will be accepted for the time being. However, the Board considers the
Applicant's interrogatories (Set 2) to be otherwise quite proper and will not rule
them out at this stage. They may be renewed at a further stage of the proceeding
prior to the conclusion of discovery, if necessary, in the absence of other
procedural measures.
c. Further, the Board directs the Intervenor, MWF, to advise the Board and
the parties on or before September 4, 1975, the date of the final special
prehearing conference as scheduled in the Board's Order of July 7 herein, as to
whether or not it has retained experts and as to whether or not it is in a position
to respond to Applicant's second set of interrogatories herein.
B. APPLICANT

1. Applicant's Objections and Request for Protective Orders, dated June 16,
1975 on Commonwealth of Massachusetts' Notice of Depositions of May 30,
1975.
a. The Notice of Deposition appears to be in order, and, with the exception
noted below, proper in subject matter and form, and within the context of
Intervenor's contentions. The Board notes, however, that counsel for the
Commonwealth, in her letter of transmittal of the Notice, indicated that the
Commonwealth did not intend to depose each of the parties named in the
Notice, but desired to consult with counsel for the Applicant in order to identify
with particularity the persons who would best serve the purpose of the
depositions.
2 See Eng! v. Aetna Life Insurance Co. 139 F.2d 469 (CCA2d, 1943) where, at 472, the
Court indicates that the Federal Summary Judgment Rule, which is similar to the
Commission's Rule, " ••• shows that it is intended to permit 'a party to pierce the
allegations of fact in the pleadings and to obtain relief by summary judgment where facts set
forth in detail in affidavits, depositions and admissions on me show that there are no
genuine issues of fact to be tried'. 3 Moore's Federal Practice 3175."
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b. Applicant is, therefore, directed to make available for oral deposition those
employees of Bechtel, Combustion Engineering and the Southwest Research
Institute, who are designated from among the named individuals in the Notice,
after appropriate consultation by counsel for both parties. With respect to
Qaude Purcel, Applicant's former Assistant Vice President-Nuclear, and
Sidney R. Rabb, a member of Applicant's Board of Directors, Applicant's
objections are sustained for the reasons set forth in its pleading of June 16,
1975, it being noted that Applicant will provide Intervenor with the minutes of
the Board of Directors meetings relative to the matters under inquiry.
2. Applicant's Objections and Request for Protective Orders, dated June 23,
1975, Relative to Joint Interrogatories of Commonwealth and Ford, Set
No.5, dated May 30,1975.
a. Intervenors seek to incorporate by reference in these proceedings more
than 600 interrogatories served upon Bechtel and·Combustion Engineering by
the plaintiff in the case of Consumers Power Company v. Combustion
Engineering, Inc., et al. entered in the United States District Court for the
Western District of Michigan, Southern Division, No. 74-323CA8, on August 28,
1974.
Applicant, in its pleading of objections, states that the complaint in that
litigation seeks money damages and specific performance, alleging breaches of
warranty relating to the design, construction and operation of Consumers'
Palisades Plant; that objections to the subject interrogatories have been reserved
by stipulation of the parties in the Consumers case who, through their respective
counsel, are in the process of negotiating an agreement on the nature and the
scope of discovery. Applicant states that it is informed that, by agreement, no
answers to the interrogatories have been flied and that answers when made, to
the extent made, will be preliminary in nature.
Applicant also contends that not only is it inappropriate for this Board to
involve itself in the disposition of the merits of challenged interrogatories
presently pending within the jurisdiction of the Federal District Court in the
Consumers case, but that, as pointed out in its pleading (at pages 9-10), attempts
to respond would involve Applicant in a search of millions of documents in
Bechtel's and CE's mes, a burden unrealistic,ally oppressive in the context of the
subject license proceeding.
The Board is of the opinion that, for the reasons stated in its pleading,
Applicant's objections are well taken, and that the subject Interrogatories are
unduly burdensome and of questionable decisional significance or materiality.3

3 See also, in this connection, the Licensing Board's Memorandum and Order of March 5,
1975, in Consumers Power Company (Midland Plant, Units 1 and 2) LBP 75-6, NRCI 75/3,
227 at 231.
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Applicant's objections are sustained, and said interrogatories need not be
answered.4
3. Applicant's Objections and Request for Protective Orders, dated June 16,
1975 to Joint Interrogatories of the Commonwealth and Ford, Set No.6,
dated May 30,1975.
a. Applicant has nIed answers to certain of the joint interrogatories under
date of June 23, 1975, and said answers are considered to be reasOnable in the
circumstances of this case, and will be held to be adequate responses to the
aforementioned joint interrogatories not heretofore objected to.
b. Applicant objects to Interrogatories 4,5, and 7 through 13, which seek
information from the Edison Electric Institute (EEl) and the Electric Power
Research Institute (EPRI) , on the grounds that said interrogatories seek
discovery from a nonparty contrary to the provisions of 10 CFR 2.740b.
However, Applicant indicales that it will respond to said interrogatories to the
extent the information requested is in its possession or known to it through its
employee member, within the scope of discovery as defined in the aforementioned Rule. Applicant's objections to said interrogatories are sustained for the
reasons stated in its pleading, and its proposed response as described above, will
be held to be adequate in the circumstances.
c. Applicant objects to Interrogatories 17 through 31 principally on the
grounds that they inquire of the activities and opinions of individual members of
the Applicant's Board of Directors that, under Massachusetts law, a Board of
Directors of a corporation, as well as individual directors, do not submit
themselves to the type of responsibility implied in the nature of the
interrogatories posed by Intervenors, that the actions of individual directors,
when not acting as a Board, are not binding on the corporation nor are they
admissible as evidence against it, and, as such, said interrogatories are not
relevant to the issues in this proceeding. Further, as to Interrogatories 23 and 24,
Applicant contends that they seek information relative to the Price·Anderson
Act issues, which issues have been rejected by the Board. Applicant offers, as it
has in response to an earlier Interrogatory No.9 in Set No.2, to make available
the minutes of the meetings of the Board of Directors since 1964 relating to the
information requested for Intervenors' examination, inspection and copying.
Applicant refers to the fact that 'the Board, in its Memorandum and Order of
June 6, held that such response was reasonable in the circumstances of the case
(Attachment,supra, NRCI-75/6, 579, at 591).
4The Board notes that although Intervenors state in their pleading that, under separate
cover, copies of the subject Interrogatories would be served on the Board, none have as yet
been received. Notwithstanding, it is clear from Applicant's pleading above that there would
be no justification for allowing Interrogatories of this nature to be used in this proceeding in
the manner sought by Intervenors.
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The Board is of the opinion that Applicant's objections to the aforementioned interrogatories are well taken for the reasons stated, and that its proposed
answers are considered to be reasonable in the circumstances of this case and will
be held to be adequate responses to the aforementioned Interrogatories 17
through 31, insofar as they appear proper.
C.NRCSTAFF
1. Staff's Objections dated June 26, 1975 to Massachusetts Wildlife Federation
(MWF) Interrogatories dated May 30, 1975, Sets 1 and 2.
a. Set No.1: Staff objects to Interrogatories Nos. 5 and 6 in MWF's Second
Set of Interrogatories to the Applicant, flIed April 22, 1975, which was
incorporated by reference in MWF's instant interrogatories to the Staff. The
aforesaid interrogatories sought the compilation and evaluation of all technological means by which radioactive liquid and gaseous effluents "might be
reduced (as to present specifications)". The Staff's objections are sustained for
the reason that they would require speculation as to processes which do not
exist and would require the compilation and evaluation of data beyond the
scope of evaluation required of the Staff by pertinent statutory and regulatory
provisions. In addition, the form of the interrogatory is unduly vague.
Accordingly, said interrogatories need not be answered.
b. Set No.2: (1) The Staff objects to Interrogatory No.2 which calls for the
compilation and evaluation of all so-called "Further Reduction Methods". MWF
does not define the parameters of said interrogatory, but the Board assumes that
it refers to technological improvements in containment of radioactive substances. The objection by the Staff is sustained on the same grounds indicated
above in the ruling on Interrogatories Nos. 5 and 6 in Set No.1. Accordingly,
said interrogatory need not be answered.
(2) The Staff objects to Interrogatory No.5 which refers to ''the operation
of the facility in conformance with the rad-emissions value [as] a condition for a
granting of a license." The grounds of the Staff's objections are that it is unduly
vague, and that it does not indicate, in referring to "a license," whether it is
directed to a construction permit or an operating license. The objection will be
sustained for the reasons that the question of a condition on an operating license
is not relevant to any contention admitted by the Board in this proceeding, nor
is it relevant to any matter under consideration in this proceeding. Moreover, the
interrogatory addresses a matter of law pertaining to a possible condition in a
license, rather than seeking an exposition of facts or opinion. Accordingly, said
interrogatory need not be answered.
(3) The Staff objects to Interrogatory No. 17 which calls for:
.•• any communications, agreements, or understandings, between the NRC,
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the NRC Regulatory Staff, and its counsel, and the Federal Food and Drug,
Administration and/or the Federal Environmental Protection Agency relating to (a) radioactive contamination of foodstuffs, including, without
limitation, shellfish; and (b) radioactive discharges into the navigable waters
of the United States.

The grounds of the Staffs objections are that the compilation called for by this
interrogatory would require a " ... massive undertaking with no reasonable
relevance to the instant proceeding and would, therefore, be unduly burdensome
and oppressive." The Staffs objections to Interrogatory No. 17 are sustained, in
part, for the reasons indicated in the Staffs pleading of June 26, 1975. However,
the Staff is directed to respond with regard to any exchange of information
between the NRC, on the one hand, and FDA and EPA, on the other hand,
related specifically to the Pilgrim 2 project dealing with the items contained in
said interrogatory .
2. Staffs Objections and Requests for Protective Orders, dated June 16, 1975,
to Interrogatories and Related Document Requests filed by Intervenors
Commonwealth of Massachusetts and Daniel F. Ford on May 30, 1975.
a. The above-named Intervenors Commonwealth and Ford filed interrogatories and document requests jointly on the Staff consisting of some 105
interrogatories. Under date of June 16, 1975, the Staff flIed objections to
certain of the interrogatories noted below and requests for protective orders
relating thereto. On June 20, the Staff submitted answers to the foregoing
interrogatories, consisting of responses to Interrogatories 1-7, 10-11, 14-19,20,
22,24-25,29-43,73-74,83-84, and 97. As to the remaining interrogatories, the
Staff flIed objections as aforesaid, and the Board will deal with said objections
below.
b.lnte"ogatories Nos. 8, 9, 12 and 13. These interrogatories request
information as to whether the Commission or persons acting on their behalf have
performed studies ''to determine the causes of quality assurance deficiencies of
Bechtel and Combustion Engineering in the construction of nuclear plants other
than Pilgrim I." The Staff points out in its objections, inter alia, that responses
to these interrogatories would require the accumulation of a large body of
documents, covering many of the nuclear power plants now in existence, that
may not be relevant in time and circumstance, and that the interrogatories are
oppressive and should be limited accordingly. The Board notes that the Staff, in
its aforementioned answers to Interrogatories Nos. 1,2,3,4,5,6,7,10 and 11,
has already submitted information regarding, the activities of the Commission
concerning inspections of the activities of the Applicant, Bechtel and Combustion Engineering with regard to compliance with Commission regulations, and
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has indicated with specificity where the documentation on such matters is
available for Intervenors' inspection.
In the aforementioned Memorandum and Order of June 6, 1975, the Board,
in disposing of the initial round of interrogatories and objections thereto stated,
in pages 17-20, its views with regard to the efforts of Intervenors to obtain
massive amounts of information with regard to the activities of Applicant's
contractors on matters not reasonably related in direct bearing to the issues of
this proceeding. The Board there indicated the limitations which would be
imposed upon such interrogatories in order to make them reasonable in the
circumstances. The Board is of the view that, in the light of the Staffs answers
to the aforementioned interrogatories, the information sought by the Intervenors has been sufficiently responded to and will be regarded as an adequate
response for the purposes of the issues admitted in this proceeding. Accordingly,
the interrogatories objected to need not be answered.
c. With regard to the objection to Interrogatory 19·E (on page 3 of the
Staffs pleading), the Board is of the view that there is some clarification
required, since the main interrogatory, No. 18, has already been responded to by
the Staff. The Board will, therefore, take no action on this interrogatory, since it
feels that it is not necessary to dispose of the same in this Order.
d. The Board holds the same view with regard to the objection to
Interrogatory 21 as is indicated above with regard to 19·E.
e. The Staff objects to Interrogatory 23, which is a request for specification
of whether the Commission has, in any commercial nuclear plant project, ever
accepted construction activities as being in conformance with applicable quality
assurance requirements that were discovered, subsequently, not to be in
compliance. The Staff responded affirmatively to the interrogatory, but objects
to the request in Interrogatory 23 which asks for identification of the
"deficiencies" and, with regard to each deficiency, "what caused AEC/NRC to
accept deficient construction work .•. as conforming with applicable quality
assurance requirements." The Staffs objection will be sustained for the reason
stated, to wit, that the interrogatory is overly broad and burdensome and would
require a comprehensive review of ell inspections made during the existence of
the Commission and specification thereof. The Board, as indicated in its earlier
Memorandum Opinion and Order, (see reference supra in paragraph 2(b)) has
held that such interrogatories are improper in the circumstances. The objection
is sustained and the interrogatory need not be answered.
f. The Staff objects to Interrogatory 26 on the grounds that it calls for
predictions as to future happenings with regard to quality assurance requirements in the future and will have no decisional significance in this proceeding.
The Board agrees that the objection is well taken because the interrogatory is
speculative and calls for conjecture which can have no impact on the decision in
this proceeding, which is to be based on existing standards. Accordingly, the
objection is sustained and the interrogatory need not be answered.
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g. The Staff objects to Interrogatory 27. which calls for an expression as to
aspects of nuclear plant construction and design" ... which ought to be covered
by quality assurance standards .. ;," and which, inter alia, " ..• are presently
covered by inadequate standards, in NRC's judgment" or "are not covered at all
by present standards." The Board is of .the view that the objection to this
interrogatory is to be sustained on the grounds that the interrogatory is vague
and not adequately defined or described, and likewise calls for speculation and
conjecture. Accordingly, the interrogatory need not be answered.
h. The Staff objects to Interrogatory 28 on the same grounds and, it being of
the same nature, the ruling is similar to that with regard to Interrogatory 27
above.
i. The objection to Interrogatory 44, dealing with assumptions as to the
"basis" on which Pilgrim 1 is "being allowed to continue to operate," is
sustained on the grounds stated by the Staff, in that it is beyond the scope of
the issues in this proceeding.
j. The Staff has objected to Interrogatories Nos. 45 through.57 which call for
a mass of detailed information with regard to the Commission's safety research
programs for commercial pressurized water reactors. The Staffs objections are
sustained for the reasons stated in the Staffs pleading as being overly broad and
oppressive and unnecessary for the production of testimony in this proceeding
reasonably related to the issues. The Staff, however, has stated in its pleading
that it will provide, by way of answer to the interrogatories, documents
sufficient to identify the research requirements for PWR's on which the
Commission is now working. The Board is of the opinion that this offer is a
reasonable response to the interrogatories in the circumstances and will be
considered as an adequate answer thereto.
k. The Staff has filed objections to Interrogatories 58 through 62 which call
for information regarding the "Rasmussen Report", WASH-1400, stating as
grounds for its objection that the draft study referred to is not an appropriate
basis for licensing decisions, as stated by the Commission in its Interim General
Statement of Policy, 39 F.R. 30964,30965, August 27,1974. The Board will
sustain the objection on the ground stated and the interrogatory, accordingly,
need not be answered.
l. The Staff objects to Interrogatories 63 through 72 which deal with
Intervenor's requests for certain specified information concerning the " ... steps
NRC has taken, pursuant to the Energy Reorganization Act of 1974 to establish
NRC as a purely Regulatory Agency that does not engage in promotional
activities relating to nuclear power." The objections will be sustained on the
grounds that the interrogatories do not refer to any present issue in these
proceedings, as well as on the grounds stated by the Staff in its pleading. It is
also to be noted that the Board, in its Memorandum and Order of July II, 1975
herein, ruling on a motion filed by the Intervenors on May 30 requesting that
the Board direct the Staff to amend the Environmental Statement, disposed
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basically of the questions raised by the Intervenors in these interrogatories. The
Board noted in its Memorandum and Order (in footnote I, page 5) that the
motion sought in effect to attack collaterally the validity of the Regulations
upon which the Final Environmental Statement was issued, and that it,
therefore, failed to comply with Section 2.758 of the Commission's Rules.
Further, the Board noted its view that the "overall generic nature of the thrust
of the motion is inappropriate for handling in a specific licensing proceeding,
since it appears to be an attack upon the validity of all actions of the Atomic
Energy Commission of this nature, since the enactment of the Energy
Reorganization Act." The subject interrogatories seek to raise the same type of
generic question, and, accordingly, would also not be permissible in the instant
licensing proceeding., (See, in this connection, the Notice of Proposed Rulemaking in the matter of Environmental Effects of the Uranium Fuel Cycle,
Docket No. RM 50-3, 37 F.R. 24191, 24192 (November IS, 1972) and
Amendments to Appendix D 10, CFR Part 50,39 F.R. 14188 (April 22, 1974),
regarding the inappropriateness of raising generic issues in a specific licensing
proceeding.)
m. The Staff objects to Interrogatories 75 through 77 which seek to raise
questions as to "the beliefs" of the Commission as to whether new regulations
need to be adopted in order to comply with the Atomic Energy Act and the
Energy Reorganization Act of 1974. The Staffs objections are sustained for the
reasons stated, and on the ground that they are irrelevant to any of the issues in
this proceeding, being also of the aforementioned generic nature.
n. The Staffs objections to Interrogatories 78 through 81 are sustained. As
indicated above, the subject of the requirements of a fmal environmental impact
statement in the current proceeding was disposed of in the Board's Order of
July 11, 1975.
o. The Staff objects to Interrogatories 85 through 88 which call for
information regarding evacuation of the population "in the vicinity of
Pilgrim 2." The interrogatories are not proper on the grounds that they are not
related to any issue in this proceeding. Evacuation plans, per se, have not been
placed in issue in the proceeding and detailed emergency plans are proper
subjects for consideration only at the"operating license stages (see Public Service
Company of New Hampshire, et aL (Seabrook Station, Units I and 2) ALAB
271, NRCI 75/5,478 at 485, n. IS). The objections are sustained on these
grounds and for 'the reasons stated by the Staff in its pleading. Accordingly, the
interrogatories need not be answered.
p. The Staff objects to Interrogatory 89 which seeks a whole range of
information regarding " ... each document in the possession of AEC or NRC, or
known to AEC or NRC, or in the possession or within the knowledge of anyone
acting in the interest or on behalf of AEC or NRC which pertains to ..." various
subjects dealing with all facets of the licensing of nuclear power plants. As was
indicated above, the Board's Memorandum and Order of June 6 held that such
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overly broad interrogatories were not proper uses of the discovery process in a
licensing proceeding of this type.' Accordingly, for the reasons stated in the
Memorandum and on the grounds stated in the Staffs pleading, the objection is
sustained and said interrogatories need not be answered.
q. Interrogatories 90 through 94 address the "Rasmussen Report" , WASH1400, which, as has been held above (see action, supra, on Interrogatories
58-62) is not a proper basis for licensing action. Accordingly, the Staffs
objections are sustained.
r. Interrogatory 95 refers to the ..... probability of a core meltdown
accident at Pilgrim 2 ... ," in terms of"... 1 in 17,000 reactor years." The Staff
objects on the ground that the interrogatory is not relevant to any contention in
this proceeding. The Board is of the view that the objection is well taken and it
is sustained. The interrogatory need not be answered.
s. The Staff objects to Interrogatories 96 and 98 through 100 on the
grounds, again, that they deal with the WASH-1400 report. The objections will
be sustained on the same grounds as considered above.
t. The Staff objects to Interrogatories 101 through 103 which appear to
postulate questions as to actions that would be taken "following a meltdown
accident." The objections will be sustained since said interrogatories are not
relevant to any of the issues in this proceeding.
u. The Staff objects to Interrogatory 104 on the grounds that it is vague and
undefmed in referring to a "destructive thermal explosion." The Board agrees
and the objection is sustained.
v. The Staff objects to Interrogatory 105 which, again, is unrelated to any
issue in the proceeding, requesting information as to actions the NRC has taken
to "postpone the licenSing of nuclear plants ... , pending its finalization of solely
regulatory criteria and standards in accordance with the statutory requirements
of the Energy Reorganization Act of 1974 which established the NRC." The
objections will be sustained on the grounds that the question not only is generic
in nature and inappropriate for an individual licensing proceeding, but is also
irrelevant to any issue in this proceeding.
3. Staffs Objection, dated June 16, 1975, to Discovery Request filed by
.
Intervenors Cleeton on May 30, 1975.
a. The above-named Intervenors, by letter dated May 30, 1975, flled a third
set of informal requests for information. On June 16, the Staff flled a pleading
objecting to Item 6 of the request, discussed below. On June 20, the Staff
submitted answers to said requests for information, with the exception noted
above.
b. The Staff objects to Item 6 of Intervenors' discovery request which poses
a multipart question dealing with ..... the emergency evacuation plan for
Pilgrim 1 ... ," on the ground that the question is not relevant to any issue
admitted in this proceeding. The Board notes that, in its Memorandum and
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Order of February 18, 1975 herein, it considered but excluded the contention.
advanced by the Intervenors on the same subject involved in the instant
discovery request. The Board is of the view that the objection is well taken and,
accordingly, the question need not be answered ..
In conclusion, and for the reasons stated above, the objections to the
interrogatories set forth above are sustained in the manner and for the reasons
indicated and, accordingly, need not be responded to. The Board is constrained,
at the conclusion of its detailed examination of these numerous interrogatories,
again to caution the parties as to the proper use of the discovery process. It is
not too much to state that the Board is of the opinion that the posing of
questions such as those referred to above in the form of interrogatories,
requiring as they do the expenditure of much unnecessary time and effort by the
parties and the Board to reject the same, constitutes an abuse of the discovery
process and is to be avoided in the futUre by the parties in this proceeding. The
parties are directed, in their future conduct in this proceeding, to observe the
principles set forth herein and in the Board's Memorandum and Order of June 6
governing the use of discovery in this proceeding.
To the extent the Board has directed the Applicant and the Staff to respond
to the respective discovery requests discussed above, said responses, in the
manner directed, shall be furnished within fifteen (IS) days of the date of
service of this Memorandum and Order. Further, in light of the extensive
consideration thus far given to the discovery requests and to the objections and
motions for protective orders fIled in connection therewith, the rulings in the
instant Memorandum and Order are to be considered as a Board Order pursuant
to 10 CFR 2.740(c), providing for the issuance of protective orders and, where
applicable, directives to respond to interrogatories in the manner and scope
indicated herein.
Dr. A. Dixon Callihan and Dr. Richard F. Cole, Members of the Board,join
in this Memorandum and Order.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
Max D. Paglin, Esq., Chairman
Dated at Bethesda, Maryland
this 30th day of July 1975.
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Commission grants State's petition for a publiC; hearing to detennine whether
the geologic and seismic analyses which have been carried out for Indian Point
Units 1, 2 and 3 are in accord with the Commission's regulatory requirements,
designates an Appeal Board to conduct such hearing, and also authorizes the
Board to consider related issues independently raised by another petitioner.
RULES OF PRACTICE: STANDARD FOR REVIEW OF SHOW-CAUSE
DETERMINATION
In reviewing a determination made under 10 CFR § 2.206 to issue or refuse
to issue a show cause order, the Commission wi\l make a limited inquiry into
whether, on the basis of the information then available, there has been an abuse
of discretion. See: Midland, CLI·73·38, RAI·73·12 at 1084 (December 20,
1973).
RULES OF PRACTICE: STANDARD FOR REVIEW OF SHOW-CAUSE
DETERMINATION
In determining whether there has been an abuse of discretion in the denial of
a request for a show cause order, the Commission wiU consider: (1) whether the
statement of reasons given permits rational understanding of the basis for the
decision; (2) whether the decision exhibits a correct understanding of governing
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law, regulations, and policy; (3) whether all necessary factors have been
considered, and extraneous factors excluded, from the decision; (4) whether
inquiry appropriate to the facts asserted has been made; and (5) whether the
decision is demonstrably untenable on the basis of all information available to
the decision·maker.
RULES OF PRACTICE: ORDER TO SHOW CAUSE
A show cause order must be issued where substantial health or safety issues
concerning operation of a reactor have been raised, but need not be issued where
only a mere dispute over factual issues exists.
RULES OF PRACTICE: AUTHORITY OF.APPEAL BOARDS
Appeal boards are authorized to undertake factual inquiry. Morningside
Renewal Council, Inc. v. AEC, 482 F.2d 234, 239 (2d Cir.), cert. denied,
417 U. S. 591(1974).

MEMORANDUM AND ORDER
The matter now before the Commission in these proceedings arose in
May 1974 when the Citizen's Committee for the Protection of the Environment
(CCPE) requested the Director of Regulation (the Director) to issue an order to
show cause why nuclear power generation activities at the Indian Point site
should not be halted in light of recently developed seismic data. 10 CFR 2.206.
Desire for interim relief while the matter was under consideration was expressly
disclaimed. Following discussions among staff, the licensee, CCPE and the New
York Geological Survey, the Acting Director, Directorate of Licensing (pursuant
to a delegation from the Director) denied the request, attaching to his decision a
lengthy "Geological and Seismic Evaluation of the Indian Point Site." His
decision was rendered November 29, 1974.
On January 21, 1975, CCPE filed a petition seeking Commission review of
this decision. By order dated January 24, 1975, the Commission requested the
views of the NRC staff, the licensee and other interested persons as to the
appropriate procedures to be followed. The February 7 deadline for these
responses was twice extended following timely requests by the New York State
Atomic Energy Council (NYAEC), concurred in by all parties. NYAEC's
response was filed April 21, 1975, and supplementary staff, licensee, and CCPE
responses were filed shortly thereafter. In addition to opposing the relief sought
by CCPE, NYAEC's April 21 response for the first time sought hearing on
additional seismic issues.
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Now before the Commission for decision are the following issues: (1)
whether and by what standard the Director's decision of November 29 may be
reviewed; (2) if review is appropriate, whether CCPE is entitled to hearing on
any of the issues tendered in its petition for an order to show cause; (3) whether
the NY AEC petition for hearing is appropriately filed, and whether a hearing on
any of the issues tendered therein is required; and (4) if any hearing is to be
conducted, before what tribunal it should be held.
1. The Commission's rules make no express provision for review of the
Director's decisions to issue orders to show cause (10 CFR 2.206) or to refuse to
do so, with statement of reasons, in the face of a request by a member of the
public (10 CFR-2.206(b». We have previously asserted in a more limited context
an inherent authority to review such decisions to determine whether, on the
basis of the information then available to him, the Director had abused his
discretion. Consumers Power Co. (Midland Units I and 2), CLI·73.38, RAI·
73·12 at 1084 December 20, 1973). The question is one of a number of
procedural issues which the Commission intends to address shortly in general
rule making proceedings. hi the interim, we adhere to the stated standard.
Review of the Director's decision is particularly important in cases such as
this one, where a petition has been denied-absent review, there wi\l be no
further proceedings within the Commission. Even here, however, it is important
to maintain so far as possible the separation between "prosecutorial" and
quasi·judicial functions within the Commission, which our regulations establish
by vesting in the Director the discretion to institute show cause proceedings.
And we note that Commission review of competing factual contentions at the
threshold of a potential show cause proceeding poses difficulties for any
subsequent Commission review of the outcome of resulting hearings. Premature
commitment on factual issues is especial\y to be avoided.
So constrained, we believe the question whether the Director has abused his
discretion in denying a request for a show cause order to embody the following
elements: (1) whether the statement of reasons given permits rational under·
standing of the basis for his decision; (2) whether the Director has correctly
understood governing law, regulations, and policy; (3) whether al\ necessary
factors have been considered, and extraneous factors excluded, from the
decision; (4) whether inquiry appropriate to the facts asserted has been made;
and (5) whether the Director's decision is demonstrably untenable on the basis
of all information available to him. Such review is similar to the review that
would be accorded the Director's decision by a court, were immediate judicial
review obtained, while preserving the Commission's necessary policy control. We
believe it more appropriate that the Commission speak to these issues first, in
light of its overriding responsibility for assuring public health and safety in the
operation of nuclear power facilities.
2. So viewing the matter, we are unable to conclude that the Director abused
his discretion in denying the show cause order sought by CCPE. His
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letter-decision of November 29, 1974, read in light of the accompanying staff
report, fully and rationally explains the basis for his decision.! The petition for
review is essentially concerned with differences of fact, not legal or policy issues.
The Director correctly understood that a show cause order would have been
required had he reached the conclusion that substantial health or safety issues
had been raised. 2 IOC.F.R. §2.202. No essential factor has been excluded or
extraneous factor considered. The papers reveal a thorough inquiry, with full
consultation among the interested parties; in· the course of the inquiry the
licensee, the staff and the NYAEC entered into an agreement to establish a
network of seismic monitoring stations to permit the acquisition of data over
time that will assist in more precise resolution of the seismic issues. Contrary to
CCPE, we regard this undertaking as having been accepted by the licensee as part
of its obligation; it requires no further proceeding. Finally, while it is possible to
identify areas of factual dispute remaining between CCPE and the staff, we
cannot say that, on the basis of all the information before him, the Director's
resolution of these matters was untenable.
One further matter warrants comment. CCPE contends that the
November 29 staff report constitutes a de facto amendment of the existing
Indian Point licenses, since it appears to have changed the rating for the
earthquake by which the seismic adequacy of the Indian Point plants was to be
measured. The staff report adequately shows a basis for belief, however, that
when the relevant calculations are repeated using the corrected value, the result
requires no change in the existing plant design. Since the licenses themselves do
not mention or rely upon the particular earthquake rating assigned, it is
impossible to characterize the change in rating as a license amendment requiring
hearing; whatever might have been the case if the staffs conclusion had been

lOne possible exception is the assertion that the staff improperly excluded the Indian
Point 1 facility from consideration on the ground that it was shut down and hence
presented no seismic hazard; CCPE contends that the seismic issues must be faced so long as
the reactor core remains loaded, whether or not the plant is in operation. It is not clear from
the papers whether the Director considered this aspect of its contentions, which was
precisely raised for the first time during these review proceedings. We also note the
pendency before him of a licensee petition to resume limited operations at the Indian
Point 1 reactor, in order to exhaust the present core before substantial backfitting measures
are taken there. We believe the Director should have the opportunity to consider CCPE's
contention in connection with the pending petition for interim resumption of operations,
and we remand it for that purpose. Should he conclude that the question must be
examined-an issue which we trust can be speedily resolved on the papers already
submitted-it would be appropriate for him to move to join it with the issues set for
hearing within in light of the common parties, facts, and issues at stake.
2 Contrary to CCPE's contention, a mere dispute over factual issues does not suffice.
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that greater protection against earthquake damage were required, the absence of
any such conclusion here forecloses that argument.
3. To the extent it independently seeks a hearing on new issues, not
comprised in the CCPE petition, NYAEC's April 21 response is misfiled. It ought
to have been separately filed with the Director as a petition under
10 CFR 2.206.
.
Procedural forms, however, are not fetishes. Here, CCPE, the licensee and
the staff all agree that the subjects raised warrant hearing in an adjudicatory
proceeding. We feel warranted in assuming that, but for the pendency of this
proceeding, in which it might have been assumed the hearing issue would be
resolved, the Director would have issued an order under 10 CFR 2.202
convening the requested hearing. The issues are pressing enough for all parties,
and important enough for the public safety, that they should not be further
delayed. We are therefore prepared to order the requested hearing.
In this respect, the licensee raises an objection that warrants comment. While
it does not deny the appropriateness of the proposed inquiry, it insists that the
place for that inquiry is (or was) the operating license hearing for the Indian
Point 3 plant, which was coming to a close just as the NY AEC paper was filed. It
ought not, it argues, be forced simultaneously to argue its case in two separate
forums.
We think there is considerable merit to this contention. As CCPE points out
in another context, parties must be prevented from using 10 CFR 2.206
procedures as a vehicle for reconsideration of issues previously decided, or for
avoiding an existing forum in which they more logically should be presented. In
the present case, however, the issues raised potentially affect all the plants at the
Indian Point site, not just Indian Point 3. They concern substantial safety issues,
not to be lightly cast aside for procedural deficiency where (as here) staff agrees
they require inquiry. Finally, we believe the substance of the licensee's objection
can be met without compromising the need for inquiry.
4. The Indian Point 3 operating license is currently pending before an
Atomic Safety and Licensing Appeal Board, which· already has before it several
seismic issues raised in the course of the operating license proceedings. The two
technical members of that Board also served on the appeal board deciding the
Indian Point 2 proceedings; the lawyer member has become. intimately ac·
quainted with seismic issues in another context. Appeal boards are authorized to
undertake factual inquiry and have in the past presided at evidentiary hearings.
Morningside Renewal Council, Inc. v. AEC, et al., 482 F .2d 234, 239 (2d Cir.),
cert. d.enied. 417 U.s. 591 (1974); Vermont Yankee Nuclear Power Corp.
(Vermont Yankee Nuclear Power Station), ALAB·217, RAI·74·7·61 (July II,
1974); Northern Indiana Public Service Co. (Bailly Generating Station,
Nuclear-I), ALAB·24I, RAI·74·11·841 (November 12, 1974); Consolidated
Edison Co. of New York. Inc. (Indian Point Station, Unit No.2), ALAB·243,
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RAI·74·11·850 (November 20, I 974). We believe the greatest economy of effort
for the parties will be achieved, without sacrificing the quality of inquiry, if the
NY AEC issues are referred to that sitting panel.
The issues raised by NY AEC touch Indian Point 1 and Indian Point 2, as well
as the pending operating license proceeding. We have already referred to the
Director any issues arising from interim operation or maintenance in ready state
of I ndian Point 1. Otherwise, the issues raised go to site characteristics which are
shared among the three reactors. Even if Plants 1 and 2 were not specifically
referenced in the proceedings, the licensee would inevitably be instructed as to
them by the appeal board's holdings regarding Plant 3. In the circumstances,
joinder appears to be a mere formality.
Finally, in upholding the Director's discretionary decision not to convene a
hearing on CCPE's petition, we are not deciding that the issues it sought to raise
would be inappropriate for hearing in the forthcoming proceedings, in which
CCPE should of course be permitted to participate. There is evident similarity
between NYAEC's issues and CCPE's so far as they relate to the maximum
ground acceleration value for the Indian Point site. We further note that NYABC .
considers the capability of the Ramapo fault an open question, albeit a question
not yet ripe for an adjudicatory hearing. Since a hearing is to be held on the
issues raised by NY AEC, the Board designated to preside at the hearing 'should
exercise its customary discretion in framing the issues for examirliltion;
10 CFR 2.714. Any relevant matter, which is the subject of substantial factu~l
dispute, would be appropriate to be heard. In holding that the Director 'diCl ribt
demonstrably abuse his discretion in refusing the CCPE request; we 'do not
decide that he was right to do so or that he correctly resolved any -contested
' !
' '
factual issues.
None of the parties has suggested that there is any need to order a cessation
of plant operations at the Indian Point site pending resolution of the seismic
issues raised by CCPE and NYAEC. Should any party wish to make a showing
that ,continuing operations at the Indian Point site pending decision in the show
cause proceeding constitutes a danger to public health and safety, the designated
Appeal Board will of course have the same discretion to enter appropriate orders
in this proceeding as it exercises in any appeal pending before it, with the
exception that its orders in this proceeding may apply to any or all of the Indian
Point units.
We recognize both the significance of the issues raised here, and the
licensee's interest in a prompt determination of those issues. Although all of the
parties here agree that a hearing on certain seismic issues affecting the Indian
Point site is in order and that no interim measures are required at this time, the
designated Appeal Board should convene the hearing with expedition. We have
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specifically delegated full authority in this matter to the Appeal Board in the
interest of a comprehensive and expeditious resolution of the issues.
.. It is so ORDERED.
By the Commission
SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, DC
this 4th day of August, 1975
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Power Company.
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Upon Licensing Board's certification (LBP-75-35) of construction-permit
applicant's request for a waiver of, or an exception to, the provisions of 10 CFR
§50.46(a)(3) (establishing cut-off dates by which various facilities must comply
with the ECCS Final Acceptance Criteria), and upon applicant's simultaneous
request for an exemption from that provision, Commission finds that application
of the specified cut-off date to the reactors in question (which would preclude
grant of a construction permit until such compliance was shown) would not
serve the purpose for which the regulation was adopted. Given 'the applicant's
assurance that it will demonstrate compliance with the F.A.C. before seeking an
operating license, Commission rules (1) that an exemption is wa"rranted, (2) that
construction permits for these facilities may issue, and (3) that the applicant
must assume the risk of either demonstrating compliance with the F.A.C. prior
to grant of an operating license or being subject to operating limitations on such
license.
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Exemption granted. Issuance of comtruction permits authorized.
ECCS FINAL ACCEPTANCE CRITERIA: RELATIONSHIP TO
INTERIM ACCEPTANCE CRITERIA
The adoption of the Final Acceptance Criteria was not a complete rejection,
but rather an improvement, of the Interim Acceptance Criteria, which were
found to provide reasonable assurance of protection to public health and safety
during the transitional period in Which the Final Criteria are being put into
force.
ECCS FINAL ACCEPTANCE CRITERIA: COMPLIANCE DEADLINE
The one year transitional period provided for application of the ECCS Final
Acceptance Criteria to construction permit applications was intended to insure
that applications which had proceeded well into the review process (e.g., which
had been filed in or near calendar year 1972) would not suffer inordinate delays
for revision of ECCS evaluation data when there was reason to believe that
compliance with the final criteria would be accomplished by the time an
operating license was sought.
ECCS FINAL ACCEPTANCE CRITERIA: STANDARD FOR EXEMPTIONS
A petitioner for an exemption from the provisions of 10 CFR §50.46(a)(3)
must convince the Commission not only that equitable considerations warrant
such action but also that there exists sufficient present assurance of favorable
resolution of the outstanding ECCS issues to authorize granting construction
permits.
CONSTRUCTION PERMIT HEARINGS: HEALTH AND SAFETY ISSUES
Sound regulation demands early identification and resolution of potential
safety and environmental problems.

MEMORANDUM AND ORDER
On December 28, 1973, the Commission announced new acceptance criteria
for emergency core cooling systems (ECCS) for light water-cooled nuclear power
reactors (10 CFR § 50.46 and 10 CFR Appendix K). An implementation
schedule for the application of the new criteria was also promulgated. The
issuance of construction permits after December 28, 1973, but before December 28, 1974, was authorized "subject to any applicable conditions or
restrictions imposed pursuant to other regulations in this chapter and the
Interim Acceptance Criteria for Emergency Core Cooling Systems published on
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June 29, 1971 (36 F.R. 12248) .as amended (December 18, 1971,
36 F.R. 24082)" with the proviso that later issuance of operating licenses for
such facilities would be subject to their compliance with the new criteria
(10 CFR § 50.46(a)(3)).
Applicant, Duke Power Company, filed an application for construction
permits for Catawba Nuclear Station, Units I and 2, on June 24, 1972. After the
disposition of various preliminary matters, evidentiary hearings were conducted
before an Atomic Safety and Licensing Board (ASLB) during the months of
January·April, 1974, and a Partial Initial Decision on Environmental Issues was
issued by the ASLB on April 9, 1974. 1 The evidentiary record was closed as of
April 30, and a Supplemental Partial Initial Decision on Site Suitability followed
on May 14, 1974. 2 These decisions were necessary antecedents to the Limited
Work Authorization issued by the Director of Regulation on May 16, 1974. 3
On November I, 1974, the ASLB ruled, on the basis of new information
supplied to it, that there had been sufficient change in circumstances to warrant
a reopening of the record on the issues concerning need for power and financial
qualifications.4 Accordingly, a hearing on these issues commenced on Febru·
ary 18, 1975. The hearing ended on February 28, 1975, and was followed by the
Licensing Board's Initial Decision-disposing of all outstanding issues-on
June 30,1975.
During the pendency of the reopened "need for power" and "financial
qualifications" issues, on December 19, 1974, the ASLB issued a Supplemental
Partial Initial Decision on Compliance with Interim ECCS Criteria, in which it
concluded that the proposed Catawba reactors had been designed so that their
calculated cooling performance would conform to the criteria set forth in the
Commission's Interim Acceptance Criteria. s
Applicant petitioned the ASLB on December 27, 1974, requesting that
pursuant to 10 CFR § 2.758, the provisions of 10 CFR § 50.46(a)(3) with.
regard to compliance with the ECCS Final Acceptance Criteria be waived or that
an exception to that provision be made. On February 26,1975, this petition was
denied, the ASLB noting that the applicant had already submitted the data
believed to show compliance with the Final Acceptance Criteria for ECCS and
that the Commission's staff review should be completed in the form of a
supplement to the Safety Evaluation on March 21, 1975. This anticipated

LBP-74-21, RAI-744, p. 6S7.
LBP-74-34, RAI-74-S, p. 861.
, 10 CFR § SO.10(e).
4 LBP-74-84, RAI-74-11. p. 890. The record does not controvert the suggestion of the
parties that, but for this reopening, all outstanding issues would have been resolved and
construction permits issued before December 28, 1974.
s LBP-74-90. RAI-74-12. p. 1117.
I
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schedule was not met and a final determination of the proposed Catawba
reactors' conformity with the Final Acceptance Criteria may not occur until
sometime in 1976.
It is against this background that we view the current request for an
exemption from the provisions of 10 CFR § 50.46{aX3} requiring compliance
with the FAC before construction permits can issue. The request was
simultaneously filed on May 13, 1975, with us {pursuant to 10 CFR § 50.12{a}}
and, in renewed form, with the ASLB {pursuant to 10 CFR § 2.758}. The
ASLB; in a Memorandum and Order dated June 30, 1975, in tum, certified the
question to us, having determined that, in its view:
Applicant has now made a prima facie showing of special circumstances
indicating that ... the application of 10 CFR 50.46{a}{3} to the proposed
Catawba plant would not serve the purpose for which the regulation was
adopted, and that a waiver of or exemption to such regulation would be
warranted.
Only the Commission's regulatory staff {which opposes the exemption} and
Duke responded in a timely manner to the Commission's request for comments
on the exemption request. At Duke's suggestion we heard oral argument on
July 22, 1975.6 We have carefully considered the entire record-written
pleadings and oral argument-amassed on this complex issue in reaching our
decision.

~,. J, 'I

•

'

'Carolina Environmental Study Group (CESG), im intervenor throughout this
proceeding,. flied no pleadings in response to the exempti~.ii. iequest and so ~as not a
participant hi ~he.oral argument. A letter from the Federal Energy Administration favoring
the exemption, flied after expiration of the comment, period, was brought to the
Commission's attentiori the day before argument. We a~eea to keep t~e record open until
FEA's arguments. By letter dated
July 30, 1975, in order that CESG might respond
July 29, 1975, CESG objected to our "having hearll oral argument in which the issue of
'need for power' was asserted." While it is eVideht that our decision today is not based on
consideration of "need for power", we feei it appropriate to note that CESG's failure to
respond to either the exemptiori request or the Commission's June 17, 1975 request for
comments weakens the force of arty objections to the scope of the instant proceedings.
CESG has further asked that, in the event its objection to the oral argument is overruled,
"the Commission merely inquire of Duke Power Company what its energy sales have been
for each six months since January I, 1973". We decline to so expand these limited
proceedings. As noted, we are not basing today's decision on considerations of need for
power. This issue was extensively exainined by the ASLB and resolved adversely to CESG.
See Initial Decision, June 30, 1975, NRCI·75-6 656-666. CESG remains free to pursue its
contentions before the ASLAB, n. la, infra.

to
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The parties disagree on whether the exemption request is merely a
procedural matter (as Duke sees it) or a public health and safety issue going to
the fundamental tenets of nuclear reactor licensing (as the staff sees it).
The proposed Catawba reactors are Westinghouse pressurized water reactors
of the ice condenser design. Six other nuclear facilities now under construction 7
have the same basic design and are thus faced with the same need for
modifications to meet the Final Acceptance Criteria as Catawba. In each case the
changes are expected to consist of the addition of an Upper Head Injection
System (UHI) which, it is expected, will meet the requirements of the Final
Acceptance Criteria without derating or other overly restrictive operating
limitations.
Each of the six other facilities mentioned received construction permits
before promulgation of the Final Acceptance Criteria and thus are not required
to show compliance with those new criteria until an operating license is sought.
The staff expects that a specific generic Westinghouse model for the evaluation
of ECCS systems utilizing a UHI system will be completed by November of
1975. In the staffs view, an analysis of the Catawba reactors using that model,
and the necessary hearing procedures could be completed and an Initial Decision
and Construction Permits issued-with no exemption-by March of 1976.
Duke believes that this schedule is overly optimistic and that no construction
permits could issue in normal course before the summer of 1976.
Reduced to its essentials, Duke's position is that if the record had not been
reopened on matters unrelated to health and safety, it would have received
construction permits during the transitional period associated with adoption of
the final acceptance criteria as several other applicants did,8 and that it would
not have to demonstrate compliance with the final acceptance criteria until it
sought an operating license. Since it is committed to meeting the final
acceptance criteria before operation, Duke argues, simple fairness requires that it
be put on equal footing with others whose applications were filed at about the
same time but whose cases were not held open on unrelated issues past the end
of the transitional period.
A few background observations serve to place our decision in context. First,
current licensing practice recognizes that some limited construction (at the risk
of the applicant) prior to final resolution of every construction permit issue is
entirely appropriate if the administrative process is not to unduly delay
construction of needed facilities. It is for this reason that limited work
authorizations (LWAs) are permitted under § 50.10(e) of our rules. Such an

, Sequoyah Units 1 and 2; McGuire Units 1 and 2; Watts Bar Units 1 and 2. A seventh
reactor of the ice condenser design-the D: C. Cook station-is presently operating at
reduced power levels.
• The regulatory staff acknowledged this to be the case. See oral argument transcript
p. 60. See also note 7, supra, and accompanying text.
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LWA is already outstanding in this case, and substantial work has been
performed in reliance on it. Duke has expressed concern, however, that alI the
construction it desires to accomplish before final approval of the Catawba ECCS
design may not be possible under the LWA regulations. Accordingly, in order to
maintain an orderly construction schedule-with an attendant certainty of
manpower and procurement schedules-Duke believes the requested exemption
at the construction permit stage is necessary. As noted above, however, Duke
emphasizes its commitment to meeting the Final Acceptance Criteria before it
would expect an operating license.
Second, we note that the supplanting of the Interim Acceptance Criteria by
the Final Acceptance Criteria was not a wholehearted rejection of the former,
but rather an improvement thereon, supported by an evidentiary record.
Accordingly, in the announcement of the Final Acceptance Criteria, the
Commission reaffirmed its belief in the efficacy of the Interim Acceptance
Criteria, and found that they would provide reasonable assurance of protection
to the public health and safety during the transitional period.
We are persuaded, upon the whole record, that the exemption is in the
public interest and should be granted.
Our holding is based on factual and procedural considerations which are
unique to this case, and unlikely to recur_ The one year transitional period was
intended to ensure that applications which had proceeded well into the review
process would not suffer inordinate delays for revision of ECCS evaluation data
when there was every reason to believe that compliance with the Final
Acceptance Criteria would be accomplished by the time an operating license was
sought. This necessary burden of ultimate compliance with the final criteria thus
went hand-in-hand with the benefits of the transition provision. Given the range
of average application proceSSing times, it is apparent that the intended
beneficiaries of the transition provision were those whose applications were filed
in (or very near) the calendar year 1972.
The Catawba applications (filed June 24, 1972 and docketed October 27,
1972) are the oldest active construction permit proceedings on the Commission's
docket. 9 Six later-docketed applications have resulted in the issuance of
construction permits for a total of 13 units-all having been issued before
December 28, 1974. The parties are agreed that, but for the reopening of the
record on issues unrelated to ECCS (or even to public health and safety)
construction permits would have been issued for the Catawba units prior to
December 28, 1974. It is thus apparent to us that Duke Power proceeded
reasonably in seeking a construction permit based on a showing of Interim
Acceptance Criteria compliance. In retrospect, it seems clear that the procedural
net designed to implement the Final Acceptance Criteria was too tightly woven

'There is one older proceeding. currently being held in abeyance by agreement of the
Licensing Board and all parties.
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by our predecessors. Application of the December 28, 1974 cut-off date in this
case would not serve the purposes for which that cut-off date was originally
established.
While it is clear that the procedural history of this "matter tips the equitable
balance in Duke's favor, we would nonetheless be hesitant to grant the
exemption on such a basis alone. In addition, therefore, we have placed
substantial reliance on the repeated assurances of Duke that it wiII demonstrate
compliance with the Final Acceptance Criteria before seeking an operating
license. The record-including the May 12, 1975 affidavit of S. K. Blackley, Jr.,
the June 27, 1975 affidavit ofW. S. Lee, and the representations of both parties
at oral argument-convinces us that these assurances are made in good faith and
with substantial factual underpinning. There has been no suggestion of doubt on
the part of the staff that the UHI system will ultimately be found acceptable. We
cannot and do not prejudge that question. We do, however, believe that there is
sufficient present assurance of favorable resolution of the outstanding ECCS
issues to authorize construction permits, at the applicant's express risk of
demonstrating such resolution or having to live with undesired operating
limitations.
"
In so holding, we wish to emphasize our belief that sound regulation
demands early identification and resolution of potential safety problems. In the
early days of the Atomic Energy Commission (AEC), there were few gUidelines
for construction-the regulators were primarily concerned with operation and
control of the reactor. In time, experience with commercial reactors indicated
the necessity for a substantial increase in the level of AEC regulatory
involvement in the design and construction stages. The AEC moved strongly in
this direction in the early 1970's and forced considerable improvements in the
quality and completeness of Preliminary Safety Analysis Reports submitted by
applicants. Early resolution of safety and environmental problems is also the
general objective of the recently proposed NRC; siting and standardization
legislation. This decision, made on the extraordinary facts of this case, should
not be viewed as a change in this trend.
For the reasons set forth in this opinion, we hereby grant Duke Power
Company's request for an exemption from the requirement of compliance with
the Final Acceptance Criteria for Emergency Core Cooling Systems at the
construction permit stage, holding that application of 10 CFR 50.46(a)(3) in
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this case would not serve the purpose for which that regulation was adopted, and
.
the construction permits may issue. 1 0
It is so ORDERED.II
By the Commission
SAMUEL J. CHILK
Secretary to the Commission
Dated at Washington, D. C.
this 6th day of August, 1975.

I 0 This order accords to the initial decision of the ASLB no greater weight than it is
entitled to under our rules of practice and is without prejudice to any review of that
decision by the Atomic Safety and Licensing Appeal Board.
I I Commissioners Rowden and Mason did not participate In the decision of this case.
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Docket No. 50·155

In the Matter of
CONSUMERSPOWERCOMPANV

August 11, 1975

(Big Rock Point Nuclear Plant)
Upon applicant's petition for a declaratory order on the effectiveness of a
previously issued amendment to its operating license (authorizing a threefold
increase in its loading of mixed oxide fuel) and concurrent changes in the
technical specifications (in a proceeding where the Commission had previously
temporarily suspended all activities before Licensing Board (CLI·75.3», Com·
mission rules that (1) NEPA review of the possible environmental impact
resulting from increasing the amount of plutonium in this reactor is warranted in
the circumstances and must be undertaken prior to allowing the amendment to
become effective. (2) pending completion of the generic environmental impact
statement on mixed oxide fuel (GESMO), NEPA requirements regarding the
license amendment in question can be met fully by the preparation of a discrete
environmental impact statement, limited to the effects of increasing the amount
of plutonium in this reactor, and (3) the specification change is effective since it
raises no significant hazards considerations and does not require a NEPA review
(although it remains a possible issue before the Licensing Board).

MEMORANDUM AND ORDER
We earlier ordered this proceeding temporarily suspended and invited
comments from the parties on the question whether the requirements of the
National Environmental Policy Act (NEPA) for the Big Rock facility's use of up
to 150 kilograms of plutonium in mixed oxide fuel, as set forth in License
Amendment No.4, could be met fully through preparation of a discrete
environmental impact statement for the facility, in lieu of awaiting completion
of the generic environmental impact statement on mixed oxide fuel (GESMO).

lBB

NRCI-75/3, 161. The Licensee subsequently filed with the Commission a
petition for a declaratory order, requesting that we state whether Amendment
No.4 is currently effective and whether it may be used in a planned September
1975 reloading. We offered the parties an opportunity to comment on the
Licensee's petition. All of the parties have submitted comments on both issues.
We have, therefore, two matters before us. For the reasons stated below, we
find that: (1) NEPA's requirements apply to the use of mixed oxide fuel at Big
Rock as authorized by Amendment No.4, which requirements can be met fully
by a discrete environmental impact statement in lieu of awaiting completion of
GESMO; and (2) Amendment No.4 may not be used until NEPA's requirements
have been met and a decision reached in the pending hearing. 1
These issues have not been decided heretofore either by us or by the Atomic
Energy Commission. Amendment No.4 was originally issued by the AEC staff in
December 1972 pursuant to delegated authority. When the AEC issued a notice
of opportunity for hearing concerning the amendment in April 1973 (39 Fed.
Reg. 9104-9105) at a time when the Licensee had no immediate plans to use
plutonium in excess of the former limit, it was contemplated that all relevant
issues, induding NEPA issues, would be determined de novo.
The Big Rock facility is one of the smallest (70 MWe) of the currently
operating reactors. The facility has been using mixed oxide fuel in amounts of
less than 50 kilograms since 1969, under Amendment No.3 to its license. No
challenge has been made to Amendment No.3, and use of plutonium-enriched
fuel under it has continued without incident. No new construction is associated
with increased use of mixed oxide fuel in this instance. Nevertheless, questions
have been raised concerning the effect on reactor performance and safety of
trebling the effective plutonium core load. Moreover, events following the
original issuance of this amendment have cast the matter in a somewhat different
light. Shortly after the issuance of Amendment No.4, the AEC undertook
GESMO for the purpose of assessing the environmental impact of wide-scale use
of mixed oxide fuel. We recently announced our provisional view that a NEPA
cost-benefit analysis of alternative safeguards programs should be completed
before the Commission reaches a decision on wide-scale use of mixed oxide

1 Neither matter arises in the context in which we normally exercise our adjudicatory
functions, typically including a developed record on relevant issues, with initial and fmal
decisions by a Licensing Board and an Appeal Board. In this proceeding, we appointed a
Licensing Board which identified the relevant issues and announced a discovery and hearing
schedule. We reluctantly impinged on that process when we suspended this proceeding and
invited comments on the NEPA issue. Our action has been triggered by the unique
circumstances of this case and not by disagreement with any action taken by the Licensing
Board.
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fuels, and we proposed gUidelines for individual licensing actions related to the
wide-scale use of mixed oxide fuels (40 Fed. Reg. 20142,'May 8,1975).
In view of these circumstances, we believe that sound exercise of discretion
favors NEPA review.
In so holding, we wish to be explicit that we are not foreclosing any of the
options available to the Commission in the pending GESMO proceedings. In
particular, we do not hold that a core-loading of mixed oxide fuel, in itself,
constitutes a "major federal action" requiring NEPA review. Our decision in this
case rests upon our judgment that the potential effects of the increased core
loading proposed for this reactor raise questions which, when viewed against the
background of present, unresolved concerns about the use of mixed oxide fuels,
favor NEPA review.
We anticipate that many of the conclusions reached in the course of the
GESMO proceedings will be directly applicable to any future uses of mixed
oxide fuel. Thus, we do not decide whether NEPA assessments will be
appropriate for similar actions once the Commission has decided how to bring
the pending generic injury to a conclusion.
The NEPA review we require in this case need not await completion of the
safeguards studies and GESMO, or cover the same ground being covered there,
where the concern is with the wide-scale use of mixed oxide fuel. Use of
Amendment No.4 in this case would not in any sense give rise to wide-scale use
of mixed oxide fuel. The increased use of mixed oxide fuel at Big Rock would
not require the construction or licensing of any other facilities to support it
pending completion of GESMO, and thus would result in no unnecessary
"grandfathering". Nor would the use of Amendment No.4 foreclose future
safeguards options or future operational alternatives at the Big Rock facility,
since it can readily be converted to use either uranium or mixed oxide fuel.
Compare Scientists' Institute for Public Information, Inc. v.AEC, 481 F.2d
1079 '(C.A.D.C. 1973). We find, therefore, that NEPA's requirements for the Big
Rock facility's use of mixed oxide fuel as set forth in Amendment No.4 can be
met fully through a discrete environmental review.
The scope of the NEPA review in this case should, of course, be tailored to
the possible environmental impact resulting from increasing the amount of
plutonium in this one reactor. As noted above, Amendment No.4 will not
foreclose future safeguards options or future operational alternatives, either at
Big Rock or elsewhere, Discussion of possible adverse environmental effects and
alternatives to the proposed action can be limited accordingly. The statement
need not, for example, discuss alternatives to plutonium recycle and other
generic matters properly treated in GESMO.
If the Ucensee chooses to prepare an environmental report, the NRC Staff
will then prepare draft and final environmental impact statements, and the
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licensing Board may resume the hearing on the issues identified in its prehearing
order dated August 7,1974 (LBP·74.6, RAI·74.8.317, 320.322V
Two final matters should be noted. First, although we concluded here that
Amendment No.4 may not be used until NEPA's requirements have been met
and the associated hearing concluded, we would not consider the taking of the
steps required to perfect the amendment in this case as giving rise to an
"additional license" as that term is used in our provisional statement on GESMO
(40 Fed. Reg. at 20143). We so conclude because of the unique circumstances of
this case: mixed oxide fuel has been used at the Big Rock facility since 1969; an
increase in authorized amounts will not cause unnecessary grandfathering; nor,
as noted above, will it foreclose future operational alternatives or safeguards
options.
Second, the Licensee also seeks a declaratory order concerning the
effectiveness of a technical specifications change originally issued simultaneously
with the amendment. The specifications change permitted use of fuel rod
bundles in arrays of II X II instead of the previously utilized array of 9 x 9.
The greater number of fuel rods per bundle increases the surface area for cooling
purposes, with the result that the core temperature is substantially reduced and
safe operation enhanced. The record before us does not show the extent to
which Amendment No.4 and the specifications change may be interdependent.
But nothing in the present record suggests that the specifications change in
question should have been subjected to NEPA review or that the change raises
any significant hazards considerations. As reflected in the submissions of the
parties, increased use of plutonium is the real focus of concern. For present
purposes, then, the specifications change is effective, although it remains a
possible issue before the licensing Board in this proceeding.
It is so ORDERED.
By the Commission

SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D. C.
this lith day of August, 1975.
2 NEPA itself does not require an agency hearing. The hearing requirement in this case is
based upon the AEC's determination to consider the entire matter de novo and upon the
Licensing Board's subsequent interlocutory determination that a hearing should have been
held prior to issuance of the license. Consumers Power Company (Big Rock Point Nuclear
Plant), RAI·74·3·297, 298. While that interlocutory order is technically not before us at this
time, it will contribute to the orderly progress of this proceeding to note our agreement that
a hearing is required.

191

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

CLI-75-11

COMMISSIONERS:
Marcus A. Rowden
Victor Gilinsky
Richard T. Kennedy

Docket No. 50-010

In the Matter of

August 21,1975

COMMONWEALTH EDISON
COMPANY
(Dresden Nuclear Power
Station, Unit 1)

Upon Applicant's request for an exemption from certain requirements of the
ECCS Final Acceptance Criteria (FAC), the Commission finds that reactor can
meet the performance requirements of the F AC but not the requisite method of
meeting those requirements (e.g., the requisite diversity and redundancy of
power supply); and that, as in the case of previous variances from the Interim
Acceptance Criteria which had been granted, heightened in-service inspection
frequency, and other measures designed to increase the reliability of the present
ECCS, as well as the extremely low probability of a loss-of-coolant accident
occurring simultaneously with a loss of all offsite power, show good cause for
the grant of the requested exemption.
Exemption granted, subject to specified conditions.
TECHNICAL ISSUES DISCUSSED: ECCS

MEMORANDUM AND ORDER
By letter dated June 18, 1975, Commonwealth Edison, operator of the
Dresden Nuclear Power Station, Unit 1, requested "an exemption from 10 CFR
50.4~ and any underlying requirement with respect to the design and diversity
of emergency systems or the diversity of emergency power sources" until
modifications to the reactor's Emergency Core Cooling System (ECCS) are
completed. Notice .of receipt of the exemption request was published on July 2,
1975 (40 F.R. 27986), and comments solicited from the public and the
Commission's Director of Nuclear Reactor Regulation (Director). The only'
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comments received were those of the Director, dated July 21, 1975, who
supports the request, having concluded that there is reasonable assurance that
granting an exemption will not adversely affect the health and safety of the
public and will be in the public interest.
By order of August 1,1975, we extended the date by which operation of the
Dresden facility must be in conformity with the ECCS acceptance criteria of 10
CFR 50.46 from August 2, 1975, to August 22, 1975. This extension was
ordered so that we might carefully review Commonwealth Edison's exemption
request and the supportive comments of the staff before making a final
disposition of this request. Having completed that review, we find that it would
be in the public interest to grant the requested exemption on the terms and
conditions discussed below.
Commonwealth Edison's efforts to upgrade the ECCS capability of the'
Dresden reactor-first licensed for operation in 1960-have received close
scrutiny by the staff of this Commission and that of its predecessor, the Atomic
Energy Commission. See, Determination, dated June 28, 1974, extending July 1,
1974, date for compliance with Interim Acceptance Criteria (lAC) to August 5,
1974 (39 F.R. 24942); Determination, dated August 5, 1974, granting variance
from lAC until September 1, 1976, and extending date for Final Acceptance
Criteria (FAC) evaluation submittal until April 4, 1975 (39 F.R. 29611);
Determination, dated April 3, 1975. further extending date for FAC evaluation
submittal until August 2, 1975 (40 F.R. 16371). Each of these determinations
granting variances or extensions of time with respect to actions associated with
the upgrading of the Dresden I ECCS was predicated upon findings that
reasonable efforts were being made to accomplish ECCS modifications at the
earliest practicable date, and that continued operation of the reactor would not
adversely affect the health and safety of the public.
These findings were premised upon two principal factors. First, since the
reactor could meet the performance requirements of the lAC under most
postulated accident conditions (though required redundancy of emergency
cooling systems and power sources was missing), reliance was placed on the
extremely low probability of a loss-of-coolant accident (LOCA) occurring
simultaneously with a loss of all offsite power sources. Second, increased
assurance with respect to the adequacy of protection was based upon
(a) measures to detect primary coolant leaks or potential leaks before cracks.
could propagate appreciably, (b) trebled in-service inspection frequency,
(c) technical specification modifications regarding the manner of operation and
testing of the feedwater pumps to provide increased reliability, and (d) special
reporting requirements with respect to continued efforts to upgrade the reactor's
ECCS.
As required by the AEC's Director of Regulation, Commonwealth Edison
submitted on November 1, 1974, a preliminary evaluation of the reactor's ability
to comply with the FAC, not necessarily including all of the detail and
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documentation called for by Appendix K, but nevertheless based on conservative
assu·mptions and providing a conservative assessment of ECCS performance. A
copy of that preliminary evaluation accompanied the instant exemption
request. 1 That evaluation demonstrated that through the use of systems not
designed as ECCS systems (e.g., the primary feedwater system), and by making
the assumption that offsite power would be available in the event of a LOCA,
Dresden 1 is able to meet the performance reqUirements (relating to peak
cladding temperature, maximum cladding oxidation, maximum hydrogen generation, coolable geometry, and long-term cooling) of the ECCS criteria. Dresden 1
was equally capable of meeting the lAC. The requested exemption goes to the
method of meeting the performance criteria (i.e., through diverse and redundant
systems) rather than to the performance criteria themselves.
ECCS modifications currently under way include the addition of a high
pressure coolant injection system (HPCI) to eliminate present reliance on the
existing primary feedwater pumps and emergency condenser,2 and the provision
of diesel generators and associated equipment to improve the availability and
reliability of onsite power for emergency core cooling systems. According to the
affidavit of Dennis P. Galle accompanying the exemption request, the earliest
realistic completion date for these modifications is the fourth quarter of 1977.3
The justification put forth for the requested exemption is the same as that
relied upon for the grant of previous lAC variances. As noted, such variances
rested not only upon the extremely low probability of a loss-of-coolant accident
occurring simultaneously with a loss of all offsite power, but also upon
heightened in-service inspection frequency, and other measures designed to
increase the reliability of the present ECCS. We are persuaded that good cause
has been shown for the grant of the requested exemption upon the following
conditions:
(1) As requested, exemption is granted from the requirements of and
underlying 10 CFR 50.46 with respect to the design and diversity of
emergency systems or the diversity of emergency power sources, but not
from the specific performance requirements of the FAC.
(2) Commonwealth Edison shall comply with such conditions now in

IThe fully detailed evaluation required by Appendix K was submitted on July 31, 1975,
and is currently being reviewed by the staff. Except for matters of redundancy and diversity
COvered by the exemption granted in this order, the Director of Nuclear Reactor Regulation
may impose further restrictions on reactor operation in accordance with 10 CFR
50.46(a) (2) (v) as may be required to bring operation of the Dresden reactor into
conformity with the performance requirements of the F.AC.
2Whi1e these systems are essentially capable of handling the same problem during a
postulated LOCA as the proposed HPCI, they are not specially designed to meet today's
core cooling, single failure criteria, seismic, and quality assurance standards.
'We note that for at least six months of the period for which an exemption has been
requested, the reactor will not be operating because of a scheduled decontamination outage.
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effect or which may hereafter be imposed by the Director of Nuclear
Reactor Regulation relating to inspection, testing, or operating of the
Dresden ECCS.
(3) Commonwealth Edison shall exert its best efforts to complete the
proposed ECCS modifications at the earliest possible date.
(4) The exemption shall expire on December 31, 1977.
It is so ORDERED.
By the Commission

SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D.C.
this 21st day of August, 1975.
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ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. John H. Buck, Member
Dr. W. Reed Johnson, Member

Docket Nos. 50-282

In the Matter of
NORTHERN STATES POWER COMPANY

50·306

(Prairie Island Nuclear Generating
Plant, Units 1 and 2)

Messrs. Gerald Charnoff and Jay E. Silberg, Washington,
D. C., for the applicant, Northern States Power Company.
Ms. Sandra S. Gardebring, Roseville, Minnesota, for the
intervenor, Minnesota Pollution Control Agency.
Mr. Joseph Gallo, for the NRC Staff.

Upon consideration of memoranda filed in response to ALAB·285, Appeal
Board concludes that some facets of the issue involved (steam generator tube
integrity) have yet to be satisfactorily explored, that a further evidentiary
hearing is necessary, and that the Appeal Board should conduct such hearing.
Supplemental initial decision (LBP·75·27) vacated; hearing ordered.

MEMORANDUM AND ORDER
August 11, 1975
In ALAB·275, NRCI.75/6 523 (June 2,1975), we sua sponte brought to the
atte'ntion of the parties our concern regarding certain aspects of the May 1, 1975
supplemental initial decision rendered by the licensing Board in this operating
license proceeding. 1 That decision dealt exclusively with the steam generator
I No exceptions to the supplemental initial decision (NRCI·75/5 SOl) had been filed by
any of the parties.
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tube integrity issue which, in ALAB.230, RAI·74·9 458 (September 25, 1974),
we had remanded to that Board for the taking of additional evidence.
ALAB·275 called upon the parties to furnish us with their views respecting our
analysis of the supplemental initial decision. The applicant, the NRC staff and
the intervenor, Minnesota Pollution Control Agency (MPCA) have done SO.2 The
applicant and the staff contend that the record is complete and that it fully
supports the conclusions reached by the licenSing Board. They further urge that
any gaps in the record which we nevertheless might find to exist can be filled by
the submission of affidavits. MPCA, on the other hand, shares at least some of
the concerns expressed in ALAB·275 and advocates an additional evidentiary
hearing.
We have carefully considered the reasons assigned by the respective parties in
support of their positions, and also have reevaluated both the supplemental
initial decision and the record. Our conclusion is that, on the record now before
us, the supplemental initial decision cannot be endorsed and that, before the
important safety questions at hand may be laid to rest, a further evidentiary
hearing must be held. In these circumstances, it seems appropriate that we
conduct that hearing ourselves. We thus shall do so, on a time schedule
established in Part II of this opinion.

I. THE UNRESOLVED CONCERNS OF THIS BOARD
A. Condensate Demineralization
ALAB·275 questioned, first, the validity of the LicenSing Board's ultimate
finding (NRCI.75/5 at 511) that "[t] here has been satisfactory operating
experience both with and without demineralization"-i.e., no matter whether
the AVI' (no demineralization) or the ZST (demineralization) water treatment
method were employed.3 this finding was in line with an earlier fmding that
"[t]he reactor experience with AVT steam generator chemistry without
condensate demineralization gives confidence that the Prairie Island steam
generators can be operated without any Significant corrosion." Id. at 504. The
applicant and the staff teil us that the results of the operation of the Maine

2Another intervenor, Steve J. Gadler, did not file a memorandum In response to
ALAB·27S. In view of that fact, and the additional consideration that he did not take an
appeal from the supplemental initial decision, we deem Mr. Gadler to be no longer an active
participant in this proceeding.
3 See footnote S in ALAB·27S, NRCI·7S/6 at S2S. Both the AVI' and ZST methods are
to be distinguished from the sodium phosphate treatment method also discussed in
ALAB·27S.ld. at 524.
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Yankee, Shippingport, Fort Calhoun and Obrigheim (West Germany) facili·
ties4 -all referred to by the licensing Board-justified these fmdings. Our
review of the record leaves us unconvinced that this is so.
I. It is quite true that Maine Yankee has operated for several years
employing the AVT method and has encountered no steam generator tube
leakage problems. But that facility uses sea water for condenser cooling
purposes. On cross-examination at the remand hearing, the principal staff
witness testified that most of the dissolved solids in sea water are "not
essentially dangerous from the point of view of causing stress corrosion to
Inconel tubing" and "further, the high concentration of chlorides in sea water
makes detection of a condenser leak rather simple." Supp. Tr. 172.5 If this is so,
the Maine Yankee experience is not totally applicable to a facility, such as
Prairie Island, which does not use sea water.
2. The Shippingport facility abandoned the phosphate treatment method in
August 1971. From that time until it was shut down for modification in
February 1974 (a period of 30 months) it used the AVT method.6 Fort Calhoun
commenced operation in September 1973 and has employed the AVT method
throughout. As of the rendition of the supplemental initial decision, no steam
generator leakage had been detected at either facility. 7
Insofar as the record discloses, however, no tube inspections (by eddy
current surveillance or otherwise have been performed at Shippingport or Fort
Calhoun. In this circumstance, the most that can be confidently said is that there
has not been sufficient tube corrosion to cause leakage. But this does not
necessarily mean that significant corrosion has not taken place. To the contrary,
as will be developed shortly (p. 201, infra), experience teaches that a tube wall
may erode to the point of rupture without prior detectable leakage.
3. Insofar as the Obrigheim facility is concerned, the licensing Board found
that, during its seven years of operation without condensate demineralization,
stress corrosion cracking had proceeded at an annual rate of 5%. NRCI.75/5 at
504. To be sure, this falls within the 5%-7% annual corrosion rate which a staff
witness characterized as "typical" for reactors employing the AVT method. 8

4These facilities, in common with the others considered below in connection with the
condensate demineralization question, do not have steam generators of the Prairie Island
(Westinghouse) design.
S As noted in ALAB·215, NRCI·15/6 at 529, condenser leakage is the major source of
impurities in the secondary system.
'Weeks, Supplemental Testimony, following Supp. Tr. 139, at pp. 9·11.
'Id. at pp. 4, 10.
aWeeks,supra,at p.14.
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But it is far from clear to us that such a rate is de minimus and that therefore it
makes no difference from a safety standpoint whether demineralization is
employed or not. Rather, the Obrigheim experience (coupled with the staff
testimony regarding what is "typical") would seem to point in precisely the
opposite direction.
Among other things, an annual corrosion rate as high as 5%-7% forces
undue reliance to be placed upon the ability of surveillance techniques to assure
that seriously degraded tubes are found and repaired. Additionally, such a rate
could have the effect of markedly increasing the radiation exposure of plant
personnel by requiring more frequent tube inspections and repairs. 9
4. The supplemental initial decision makes no reference to the unfavorable
AVT experience at the Swiss reactor Beznau·l, although that experience had
been offered at the original hearing in this case to demonstrate the superiority of
the phosphate treatment method over the AVT method (Tr. 1842, 1864).
Perhaps the Licensing Board was influenced by the suggestion of a staff witness
at the remand hearing that the Beznau-l extensive tube corrosion was tied to
"massive condenser leaks" occurring at the facility 1 0 -a suggestion emphasized
by the applicant and the staff in their memoranda to us. It appears, however,
from the graphic presentation at page 11 of the report of the April 1973
Westinghouse Steam Generator Symposium 11 that tube leakage and repair had
taken place some time prior to the development of "massive condenser leaks."
Thus, we are not as ready as are the applicant and the staff simply to brush the
Beznau-l experience aside as being the product of an aberrational situation not
likely to be repeated at Prairie Island.
B. Detectable Leakage Before Tube Failure
One of the questions considered below on the remand was whether, prior to
the actual rupture ofa steam generator tube, minor detectable leakage from that
tube will occur-thus providing an early warning of tube degradation which
might lead to a rupture. On this score, the Licensing Board found:
The wastage type of corrosion has not been observed with AVT. The type of
defect which could potentially occur would be cracking due to intergranular
stress corrosion. The proposed 1.0 gpm limit on steam generator leakage
from the primary coolant system to the secondary coolant system will
maintain an adequate margin of safety against failure due to loads imposed
by design basis accidents. Leakage in excess of 1 gpm would require plant
shutdown, eddy current inspection and plugging of the leaking tubes. A leak

'See Westinghouse Steam Generator Symposium (April 1973), following Tr. 1878, at
p.27.
1 0Weeks, supra, at p. 21.
1 I See fn. 9, supra.
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rate of 1 gpm corresponds to a through-wall crack of less than 0.6 inch in
length. Steam generator tubes of the type used at Prairie Island having a
through-wall crack 0.6 inch long have been shown to resist failure both
under normal operating conditions and at pressures above those resulting
from postulated steam-line break and loss-of-coolant accidents. The pro-

posed 1.0 gpm leak rate limit provides an adequate margin to maintain the
primary to secondary boundary under design basis accident conditions.
NRCI-75/5 at 506; emphasis supplied.
It may well be that this finding was justified by the testimony of the staff
witnesses cited by the Licensing Board in support of it. /bid. But a recent report
in connection with the Point Beach 1 tube failure incident last February, an
incident specifically discussed in ALAB-275 (NRCI-75/6 at 526), casts substantial doubt upon whether the finding can now be allowed to stand without
further inquiry. That "report was transmitted in letter form to the NRC staff by
the Wisconsin Electric Power Company (the Point Beach 1 licensee) on June 26,
1975-and thereafter furnished by the staff to this Board and the other parties
to the proceeding. It indicates (taken in conjunction with earlier reports)' 2 that
(l) the tube rupture occurred suddenly without prior detected leakage; (2) that,
after the incident, numerous other tubes were found to have experienced
corrosion which penetrated in excess of 80% of their wall thickness (here, again,
no leakage had been earlier discerned); and (3) although the precise nature of the
defects in the ruptured and other corroded tubes is not known, they well may
have been intergranular in character_It is significant that, although attempting
generally to dismiss the Point Beach 1 tube rupture incident as having no bearing
upon the issue of the integrity of the Prairie Island tubes, the applicant and the
staff do not offer any reason why the absence of detectable pre-rupture leakage
at Point Beach 1 is of no importance in this case.
C_ Sufficiency of Eddy Current Surveillance
In ALAB-275, we questioned whether Regulatory Guide 1.83 set forth a
sufficiently precise description of what is required for effective eddy current
testing. By way of response, the staff reminds us that we are not called upon
here to embark upon a generic consideration of the adequacy of that Guide but,
rather, simply to determine whether the Prairie Island Technical Specifications
relating to eddy current testing are satisfactory. In this connection, both the
staff and the applicant maintain that it would be inappropriate for these
Technical Specifications to go into considerable detail respecting eddy current
testing procedures.

12NRC I & E Inspection Report No. 050-266/75-03 (dated April 11, 1975); Licensee
Event Report No. 50.266/75-4 (dated March 8,1975).
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Assuming the correctness of this view, the fact remains that central to the
licensing Board's ultimate resolution of the steam generator tube integrity issue
was its conclusion that the eddy current technique is efficacious. And at least a
shadow has been cast upon that conclusion by the Point Beach 1 tube rupture
incident.
The steam generator tubes of that reactor, essentially identical to those of
Prairie Island, underwent eddy current testing nine months prior to the incident.
Presumably, all tubes then determined to have experienced corrosive wall
thinning of 30% or more were plugged. Yet, the further eddy current testing
conducted in the wake of the rupture reflected that 148 unplugged tubes had
defects extending to more than 50% of their wall thickness 1 3 -and that in the
case of many of these tubes the penetration was in "the 80-89% bracket." See
ALAB-275, NRCI-75/6 at 532. Given this development, it would seem that one
of two conclusions must be drawn. Either the eddy current tests in April and
May 1974 did not provide accurate results or a corrosion mechanism was at
work during the period between May 1974 and February 1975 which attacked
certain tubes at a rate of approximately 5% of wall thickness per month. But the
latter alternative seems unlikely in view of the stafrs observations below that, as
a plant in the process of switching from phosphate to Avr chemistry control,
on a ''worst case" basis Prairie Island 1 would not have encountered a corrosion
rate in excess of 2.7% per month. 14 As observed in ALAB-275, NRCI-75/6 at
531, Point Beach 1 - in common with Prairie Island I-converted from the
phosphate treatment method to the Avr method last fall.
ALAB-275 also made reference (fn 14) to the fact of record that, although
an eddy current inspection of the Beznau-2 steam generator tubes had disclosed
only "minor" flaws, a subsequent visual inspection following removal uncovered
noticeable thinning. Since it appears that the facility was not in operation
between the two inspections, this set of circumstances as well may reflect
adversely upon the reliability of eddy current testing.
D. Monitoring of Secondary Water Chemistry
ALAB-275 had suggested the possible need to supplement conductivity
monitoring of the secondary water with periodic chemical monitoring of the
generator blowdown. The applicant and the staff insist that provision has already
been made for such chemical monitoring. We are referred by the applicant to
page 9.4-4 of Amendment 27 to the FSAR (December 22, 1972). It appears,
however, that, as there described, the applicant's program does not include
monitoring for those elements contained in the condenser cooling water (subject

13 Attachment 1 to Licensee Event Report No. 5Q-266/75-4A, dated June 26,1975.
14Pawliki Mfidavit, October 11, 1974, p. 2; Kintner Affidavit, October 11,1974. p. 4.
These affidavits were supplied to the Licensing Board on the date of their execution.
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to leakage into the secondary system) which may produce deposits on the steam
generator tubes and thereby cause corrosion.
In a footnote in its memorandum, the applicant tells us that "[i] n.plant
. procedures also call for the routine non·automatic sampling of such parameters
in steam generator blowdown as free hydroxide, sodium, chlorine, pH, silica,
ammonia, dissolved oxygen, gross beta gamma, tritium, iodine·131, suspended
solids and cation conductivity." If these procedures were pursued with specific
reference to the corrosive elements in the condenser cooling water, they likely
would be satisfactory. But there is no existing requirement that they be invoked.
Neither the FSAR nor the Prairie Island Technical Specifications deal with them
at all.
Although a staff witness expressed the view that secondary water chemistry
is not an appr6priate subject for "regulatory control" through Technical
Specifications (S·upp. Tr. 280, 282.84), it seems to us that essential monitoring
procedures should be formalized. If not necessarily in agreement on whether the
AVT or ZST method was preferable, virtually all of the witnesses acknowledged
that high pUrity water is the lust echelon of defense against corrosion.
E. Tube Plugging Criteria
With regard to the criteria for determining when a tube has become degraded
to the point that its wall thickness is no longer acceptable and it therefore must
be plugged, the Ucensing Board found:
The minimum acceptable tube wall thickness was established as 0.025 inch
using the principles outlined in Regulatory Guide 1.83. In establishing the
minimum acceptable tube wall thickness, the NRC Staff assumed that, in
addition to the margins necessary to assure that tube integrity would be
maintained if a loss-Of;cd8hiht accident tic a steam·line break is postulated,
margins should also exist to assure that three requirements would be
fulfilled; namely: (1) tubes with tiBiicceptable defects would not be stressed
during the full range of normai reaCtor operation beyond the elastic range of
the tube material, (2) the factor of Safety against failure by bursting under
normal operating conditions is not less than three at any tube location where
defects have been detected, and {3} crack;type defects that could lead to
tube rupture either during nortnai operation or under postulated accident
conditions would not be acceptable (Knight, pp. 7.8, follOWing Tr. 135).

The proposed revisions to the Technical Specifications for the facility will
adequately protect the integrity of the steam generator tubes against forces
associated with postulated loss-of-coolant accidents, steam·line breaks, and
accidents of lesser severity.
NRCI.75/5 at 510, 511.
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ALAB-275 raised several questions respecting the record underpinnings for
these fmdings. The responses received from the applicant and the staff have not
eliminated those questions.
1. As noted in ALAB-275, NRCI-75/6 at 530, the testimony of staff witness
. Knight (relied upon by the Board below) was largely based upon a Westinghouse .
report (WCAP-7832) which was not introduced into evidence. That report
contained the results of dynamic analyses for Westinghouse Model D steam
generator tubes under the influence of combined Loss of Coolant Accident
(LOCA) and Safe Shutdown Earthquake (SSE) forces. What concerned us was
whether the witness had adequately explored, in the course of reaching his
conclusions on minimum acceptable tube wall thickness, (I) the applicability of
the analysis made by Westinghouse on the Model D tubes to the larger tubes
found in a 51 Series generator (which is the type utilized by the Prairie Island
facility); and (2) the dynamic forces associated with a steam-line break.
On the fust point, we are referred to Mr. Knight's statement that
"Westinghouse maintains that the 51 Series tubes ... are sufficiently similar [to
the Model D tubes] to allow meaningful conclusions to be drawn"" 5 Standing
alone, that statement scarcely constitutes proof that such is the case. Nor do we
find sufficient support for the proposition in WCAP-7832. While that document
does refer to both types of generators, and does use previously calculated
dynamic behavior of 51 Series generators as input, the results of stress
calculations are presented only for the smaller, Model D tubes. If stress
calculations have been made for the 51 Series tubes, that fact has not been
brought to our attention.
Turning to the question of dynamic forces attendant to a steam-line break,
the applicant notes, inter alia. that such forces were considered in the discussion
of the steam-line break contained in the FSAR. But that very discussion was the
genesis of our fluid-force concerns in this case. See ALAB-275, NRCI-75/6 at
530. For it discloses the following with regard to tubes which were assumed, for
purposes of the analysis, to be virtually non-degraded by corrosion (i.e .• a
reduction in wall thickness of but 0.0013 inch):
Consideration has been given to the superimposed effects of secondary side
pressure loss and the DBE loading. The fluid dynamiC forces on the internal
components affecting the primary-secondary boundary (tubes) has been
considered as well. For this condition, the criterion is that no rupture of
primary to secondary boundary (tubes and tube sheet) occurs.

I 5 Knight, Supplemental Testimony. following Supp. Tr. 133. at p. 4 (emphasis
supplied).
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For the case of the tube sheet, the DBE loading will contribute an equivalent
static pressure loading over the tube sheet of less than 10 psi (for vertical
shock). Such an increase is small when compared to the pressure differentials
(up to 2485 psig) for which the tube sheet is designed. Under horizontal
shock loading of the DBE the stresses are less than those for 1.0g gravity
loading experienced in a horizontal position, which the design can readily
accept.
The fluid dynamic forces on the internals under secondary steam break
accident conditions indicate, in the most severe case, that the tubes are

adequate to constrain the motion of the baffle plates with some plastic
deformation, but boundary integrity is maintained. (Emphasis supplied).
FSAR, p. 4.3·6 (Amendment II, September 20,1971).
The FSAR being a part of the record, it is difficult to perceive any basis
upon which we could justifiably ignore this indication that non.degraded tubes
under the influence of fluid forces resulting from a steam·line break will undergo
"plastic deformation" (i.e., be subjected to stresses beyond the yield point). In
this connection, contrary to the claims of both the applicant and the staff, we
fmd nothing in Mr. Knight's testimony on which a different conclusion might be
reached; viz., that the fluid forces associated with a steam·line break are
insignificant. 1 6

II. THE FURTHER EVIDENTIARY HEARING
For the reasons above outlined, and those set forth in ALAB·275, we have
determined that the record once again must be reopened on the steam generator
tube integrity issue. We have further determined, albeit with some regret, that
another evidentiary hearing is unavoidable.
It is quite true, as the staff notes, that we have in the past allowed a gap in
the record of a licensing proceeding to be filled by the submission of affidavits.

1 'The applicant and the staff both insisted in their memoranda to us that Mr. Knight
reached conclusions on the dynamic effects of a steam·line break and that these conclusions
were founded upon an October 31, 1974 Supplement to WCAP·7832. In point of fact,
Mr. Knight cited this document only as a source for the results of collapse and burst
pressure tests. Knight, Supplemental Testimony, following Supp. Tr. 133, at p. 4. Moreover,
we do not take his testimony as advancing any conclusions on this specific matter. It
appears that the applicant and the staff may have confused "pressure" with "dynamic'"
forces. As we understand it, the forces resulting from simple pressure differentials are
deemed "static". "Dynamic" forces are those associated with rapidly varying and possibly
periodic phenomena such as fluid·flow induced vibrations, seismic motion, shock waves and
the like. For the LOCA-SSE combination analyzed in WCAp·7832 such forces provide by
far the major portion of the loading. [See Figure 3.1·11.).

205

Texas Utilities Generating Co. (Comanche Peak Steam Electric Station, Units 1
and 2), ALAB·260, NRCI·75/2 51 (February 26,1975). But the two cases are
scarcely comparable. Comanche Peak involved the narrow and relatively simple
question of the agricultural potential of certain land which the applicant
proposed to devote to a large cooling reservoir. What we allowed to be furnished
in affidavit form was nothing more than the staffs independent evaluation of
the nature and quality of that land. NRCI·75/2 at 56. In sharp distinction, this
case involves ultimately a difficult, highly technical safety issue having many
facets to it. It is inconceivable that that issue might be properly considered and
decided without the availability of the witnesses for not only cross·examination
by other parties but also interrogation by the members of this Board.
Accordingly, we will commence an evidentiary hearing at 10 a.m. on
. Monday, October 20, 1975 in Minneapolis, Minnesota. 1 7 The participants in
that hearing will be the applicant, the NRC staff and (if it so desires) the MPCA.
The direct testimony of the witnesses who will appear on behalf of each party is
to be served and flied in written form no later than Friday, October 3,1975. 18
The evidentiary hearing will encompass, of course, all of the areas of concern
identified in ALAB·275 and Part I of this opinion. We will expect, therefore, the
applicant and/or the staff to adduce evidence germane to each such area.
Although it would be inadvisable to limit to any extent the reach of that
evidence, in light of what has been said to this point at least the following
questions should be addressed.
1. With respect to secondary.side water treatment techniques:
a. In the interest of (1) assuring the highest practicable degree of safety
of the plant throughout its lifetime; (2) minimizing radiation exposure to the
public and to plant personnel; and (3) maximizing the potential for reliable
operation of the plant to the end of its projected lifetime, why should not
condensate demineralization be required in conjunction with the all·volatile
water treatment method?
h. What data have been obtained from the controlled experimental
programs in the area of secondary water treatment which were mentioned
during the remand hearing (Frank, Testimony, following Supp. Tr. 220, at
pp. 14 and IS)? Is there any recent operating history in connection with
PWRs that provides further relevant data on AVT or ZST?

Although quoted in the applicant's memorandum, the WCAP·7832 Supplement is not in
the record and has not been made available to us or MPCA.
I 'The parties will be subsequently advised of the precise location of the hearing.
I lIn light of the fact that the issues to be heard are sufficiently well-defined and that no
further discovery is contemplated, we perceive no necessity for a prehearing conference. It is
likely, however, that we will initiate a telephone conference with counsel on or about
October 15 for the purpose of discussing and finalizing such procedural matters as the order
in which the several sub-issues will be heard.
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c. In the course of the investigation of the Point Beach 1 tube rupture
incident, what types of corrosion were found? With respect to the specific
tube which ruptured, what was the type of corrosion discovered and why
was there a sudden failure of that tube?
d. Given the prime importance of maintaining water purity as a means of
minimizirtg tube corrosion, what is the basis, if any, for not requiring a
Technical Specification on monitoring of secondary water quality?
2. With respect to the methods by which the condition of the generator
tubes can be ascertained-i.e., whether clean, corroded or eroded:
a. In view of the Beznau-2 and Point Beach 1 experiences, what degrees
of confidence can one have in present-day eddy current surveillance
techniques?
b. In the staffs inspection report on the Point Beach 1 incident (i.e.,
Inspection Report No. 050-266/75-03 dated April 11, 1975) the following
statement appears on page 6:
Photographs of ECf displays indicate some evidence of possible
intergranular attack at the sludge/water interface and classical phosphate
wastage at the bottom of the sludge layer close to the tube sheet.
Was the equipment at Point Beach 1 consistently able to differentiate
between intergranular and wastage corrosion?19 If so, is the equipment at
Prairie Island also able to make this differentiation? If the Point Beach
equipment was capable of making the differentiation, should not a like
capability be made a specific requirement in the Prairie Island Technical
Specifica tions?
c. Precisely what pressure and leakage tests are, or could be, performed
during outage periods, by which weakened tubes might be identified?
d. Are there surveillance methods other than eddy current testing which
might be employed to detect the existence of potentially corrosive
conditions within a steam generator, e.g., steam generator blowdown
sampling and analysis correlated with power maneuvering to detect possible
dissolution of deposits?
3. With regard to the establishment of criteria for determining whether a
particular degraded tube should be plugged:
a. Have analyses been performed to determine the minimum wall
thickness required in 51 Series steam generator tubes subject to static and
dynamic forces following a LOCA or secondary system break combined with
a nominal SSE?

l'In this .connection, the NRC stafrs principal witness on eddy current techniques
expressed serious doubt that eddy current testing is able to differentiate between cracks and
wastage due to erosion (Supp. Tr. 245).
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b. If such analyses have been performed, (1) did they consider the fact
that intergranular attack due to flow stagnation and mechanical stresses
under accident conditions may both be concentrated near tube support
members; (2) did they consider the fatigue effect of cyclic loading forces; (3)
would their results be altered significantly were embrittlement to accompany
some forms of corrosion; and (4) did they consider the ovality of tubes, and
the extent to which tubes in service may depart from the maximum ovality
specifications adhered to during fabrication?
4. With regard to plant personnel radiation dosages:
a. What typical values of radiation exposure can be expected for persons
engaged in eddy current testing, steam generator tube plugging, and analyses
of secondary water samples?
b. With what frequency might the foregoing procedures have to be
undertaken in a facility which employed the AVT method? Which employed
the ZST method?

The supplemental initial decision of May I, 1975 is vacated and the steam
generator tube integrity issue is set down for a further evidentiary hearing in
accordance with this opinion. 2o The outstanding operating licenses for Units 1
and 2 of the Prairie Island facility are being left in effect pending further order
of this Board.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Margaret E. DuFlo
Secretary to the Appeal Board

20 Needless to say, it is for the parties and not this Board to determine precisely who
will be called upon to testify at that hearing. It seems obvious, however, from the nature of
the questions which are to be explored that the witnesses produced by the applicant and the
staff should include at minimum persons (1) thoroughly grounded in eddy current
surveillance techniques; and (2) intimately familiar with the investigation of the Point Beach
1 type rupture incident and the disclosures reSUlting from that investigation.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-285

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chairman
Dr. John H. Buck, Member
Dr. W. Reed Johnson, Member

In the Matter of

Docket Nos. 50-424
50-425

GEORGIA POWER COMPANY
(Alvin W. Vogtle Nuclear
Plant, Units 1 and 2)

Mr_ George F_ Trowbridge, Washington, D. C., for the
applicant, Georgia Power Company.
Mr. Henry J. McGurren for the NRC Staff.

Upon applicant's request for a remand of the proceeding to allow the
Licensing Board to conduct a supplemental hearing on its applications for
amendments to the existing construction permits for Units I and 2 (seeking
change of ownership and extention of completion dates), Appeal Board
(1) remands the proceeding for such purpose, and (2) orders oral argument on
the question whether the hearing may embrace issues not directly related to the
proposed amendments.

MEMORANDUM AND ORDER
August 12, 1975
In June 1974, the Georgia Power Company obtained, upon Licensing Board
authorization, permits to construct four units of the Vogtle facility. In
September, 1974, at which time our sua sponte review of the Licensing Board's
action was in progress, the applicant announced it had cancelled Units 3 and 4
and had suspended construction of Units 1 and 2. To abide the event of the
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applicant's decision whether to go forward with the latter units, we put the case
on the shelf.
When nine additional months had elapsed without any further word from
the applicant, we issued ALAB-276, NRCI-75/6 533 (June 11, 1975). That order
raised the question whether the outstanding construction permits for Vogtle
Units 1 and 2 should be allowed to remain in effect pending the applicant's
determination as to the fa te of those units.
1. Responding to that question, the applicant has now advised us that it
contemplates the sale of a total 82.4% undivided ownership interest in each of
the two units. The intended purchasers are the Oglethorpe Electric Membership
Corporation (50.1 %), the Municipal Electric Authority of Georgia (30%) and the
City of Dalton, Georgia (2.3%). The applicant would retain the remaining 17.6%
ownership interest in each unit and also "would retain responsibility for design,
construction and operation of the units, including responsibility for compliance
with NRC licenses and regulatory requirements"_
According to the applicant, the resumption of construction of Units 1 and 2
is dependent upon the consummation of the sale-which, in tum, is
"contingent upon the execution of contracts satisfactory to all parties, upon
completion of financing arrangements by the purchasing entities and upon
necessary regulatory approvals, to be followed by a formal closing of the sale".
On the assumption that the formal closing of sale will take place in January,
1976, onsite construction activities are currently scheduled to resume on
April 1 , 1976. The applicant represents that "[n] 0 significant site work will
occur (except for any further erosion control or other measures necessary to
protect environmental values) prior to that time".
In light of the foregoing developments, the applicant has filed an application
for an amendment to the Units 1 and 2 construction permits to reflect the new
proposed ownership arrangements. It has also applied for two-year extensions of
the earliest and latest construction completion dates which are now fIXed in
those permits. We are asked by the applicant to remand the proceeding to the
Ucensing Board to allow that Board to conduct a supplemental hearing on these
two permit amendment applications once the staff has completed its own review
of them.
In the applicant's view, that hearing should be confined to the issues
specifically raised by the proposed permit amendments. In other words,
according to "the applicant, the hearing should not address any changed
circumstances since the issuance of the construction permits for Units 1 and 2 in
June 1974 which are not directly related to the proposed amendments. This is so
whether or not the unrelated changed circumstances might either (1) bear
materially upon the warrant for those units; or (2) require the imposition of
additional conditions 'or the modification of eXisting conditions upon those
permits. The applicant's reasoning is that:
. t.

.

~

.

~
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At this point Applicant is the holder of valid construction permits for Vogtle
Units 1 and 2 and is seeking from NRC amendments to those permits
changing the ownership of these units and extending their completion dates.
Similar amendments requested by other licensees have been processed under
the Commission's regulations based solely on the financial qualifications and
eligibility of the new owners and good cause for the extension of completion
dates. While we think it appropriate in this proceeding, where the Initial
Decision of the Licensing Board has not yet become final, to remand the
proceeding to the licensing Board to consider the amendment requests, we
no reason to expand the scope of the Board's inquiry beyond the matters
normally considered in connection with such amendments.

see

The staff sees the matter quite differently. It agrees that the licensing Board
should conduct a supplemental hearing on the proposed amendments to the
construction permits for Units 1 and 2. But, in its view, the hearing should be
"broader in scope than merely the consideration of' those amendments. Rather,
we are told, it should be open to the Board to delve into any "changed
circumstance" which may have arisen since the construction permits issued. This /
is because this proceeding is
one which is still in progress and in which there has been no final
Commission action. With the case in that posture, '•.. any change which is
relevant and material to the adjudication should be brought to the attention
of the Appeal Board and Licensing Board.
2. We are prepared now to rule that, as both parties agree, there should be a
supplemental hearing conducted by the licensing Board on at least the proposed
construction permit amendments. Needless to say, in accordance with the
teachings of Brooks v. AEC, 476 F 2d. 924 (D. C. Cir. 1973), appropriate public
notice of the supplemental hearing will have to be provided to enable any person
whose interest may be affected by the sought construction permit amendments
to seek leave to intervene.
We desire to hear oral argument, however, before resolving the disagreement
between the parties on the question as to whether the supplemental hearing
might appropriately encompass issues beyond those raised by the proposed
amendments. Accordingly, that question is hereby calendared for such argument
at 10:00 a.m. on Thursday, September 4, 1975 in the Appeal Panel Hearing
Room, 5th floor, East West Towers, 4350 East-West Highway, Bethesda,
Maryland 20014. The applicant and the staff will be heard in that order; each
party is allotted one hour for its presentation. 1
I The argument will not include the question previously raised by this Board concerning
the Licensing Board's conclusion in its June 27, 1974 initial decision that It was not
necessary for the Vogtle particulate radioactivity monitoring system to be designed to
withstand a safe shutdown earthquake. LBP-74-48, 7 AEC 1166, 1175. This question very
likely will become moot in light of the applicant's decision, recently communicated to us, to
install a system which was so designed.
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The proceeding is therefore remanded to the Licensing B~ard for the
purpose of conducting a supplemental hearing on at least those issues which are
directly raised by the pending applications of the applicant for amendments to
its construction permits for Units 1 and 2.2 Whether the hearing may encompass
additional issues unrelated to the proposed amendments will be determined by
subsequent order of this Board, which will be issued at as early a date as is
practicable following September 4, 1975. In the interim, the effectiveness of the
construction permits is not being disturbed; provided, however, that no
Significant site work (except as may be required for erosion control or to protect
the environment) shall be undertaken without 10 days advance notice to this
Board.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Margaret E. DuFlo
Secretary to the Appeal Board.

2The applicant suggests that the Licensing Board should be free to decide the issues
relating to the proposed change in ownership without awaiting "the completion of all of the
formal actions necessary to put the fmancing plans into effect". We agree with the staff that
the Licensing Board may proceed on that basis only if a sufficient record is developed to
enable a fully informed decision on all such issues.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB·286

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chairman
Dr. John H. Buck, Member
Michael C. Farrar, Member

I n the Matter of

Docket No. 50·376

PUERTO RICO WATER RESOURCES
AUTHORITY

(North Coast Nuclear Plant
Unit 1)
Mr. Robert H. Culp, Washington, D. C., for the applicant,
Puerto Rico Water Resources Authority
Mr. Gonzalo Fernos, Santurce, Puerto Rico, intervenor
pro se

Upon appeal from interlocutory order of Licensing Board granting interven·
tion petition but, inter alia. rejecting specific contentions of intervenors, Appeal
Board rules that because intervenors' petition was not denied outright, their
interlocutory appeal is foreclosed by the Rules of Practice.
Appeal dismissed.
RULES OF PRACTICE: APPELLATE REVIEW
An interlocutory order of a licensing board which, inter alia. grants
intervention but rejects certain contentions advanced by the intervenors is not
appealable. See 10 CFR §2.730(f) and 10 CFR §2.714a.
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DECISION

August 26, 1975
The Licensing Board has granted the amended petition of Gonzalo Fernos
and Citizens for the Conservation of Natural Resources, Inc. (CCNR) for leave to
intervene in this construction permit proceeding involving Unit 1 of the North
Coast Nuclear Plant. In an order entered on August 6, 1975, that Board ruled
upon several motions filed by these intervenors, as well as upon the acceptability
of the contentions advanced in the amended intervention petition. Dissatisfied
with certain of the Board's determinations, Mr. Fernos and CCNR have noted an
appeal to us.
10 CFR 2.730(0 contains a general prohibition against interlocutory appeals
from licensing board rulings made during the course of a proceeding. The single
exception to this prohibition" is found in 10 CFR 2.714a. Insofar as a petitioner
for intervention is concerned, that Section allows an appeal from an order
concerning his petition if-but only" if-the order denied the petition
outright.' Although Mr. Fernos and CCNR attempt to invoke Section 2.714a
here, it is plainly inapplicable since their intervention petition was granted at
least in part.
In the circumstances, the appeal must be dismissed as foreclosed by the
Rules of Practice of this Commission. Boston Edison Co. (pilgrim Nuclear
Generating Station, Unit 2), ALAB·269, NRCI·75/4R 411, 413 (April 28,1975)
and cases there cited. We therefore do not reach the question of the correctness
of the August 6 order; the Licensing Board remains free, however, to consider
and act upon the motions now pending before it for reconsideration of portions
of that order.
Appeal dismissed. '}.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Romayne M. Skru tski
Secretary to the Appeal Board

I Under Section 2.714a, the grant of an intervention petition in whole or in part may be
appealed only by a party asserting that the petition should have been denied in its entirety.
2 Concurrently with the notation of their appeal, Mr. Femos and CCNR requested an
extension of the time within which to me their supporting brief. It clearly appearing from
the papers already filed by them with us that an impermissible interlocutory appeal was
involved, we saw rio warrant for putting Mr. Femos and CCNR to the time and expense
required to brief the merits of their disagreement with the August 6 order.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD

Thomas W. Reilly, Chairman
Frederick J. Shon, Member
Dr. Robert L. Holton, Member

In the Matter of
DELMARVA POWER & LIGHT COMPANY and
PHILADELPHIA ELECTRIC COMPANY

Docket Nos. 50-450
50·451
August 1, 1975

(Summit Power Station,
Units 1 and 2) .

Upon application for construction permits for Summit Power Station, Units
1 and 2, licenSing Board, in uncontested proceeding (but in which three
interested states participated) issues a partial initial decision on environmental
and site suitability aspects of the facility, making factual determinations
requisite for the issuance of LWAs and requiring that certain environmental
conditions be imposed.

NEPA: SCOPE OF INFORMATION REQUIRED FOR LICENSING
The environmental impacts of the fuel cycle supporting a proposed facility
must be considered in the licensing of high temperature gas reactors as well as
light water-cooled reactors and these impacts are not identical to those for light
water reactors. See: Douglas Point, ALAB·2IB, RAI·74·7 79 (July 15, 1974).

NEPA: RULE OF REASON
A rule of reason governs an agency's assessment of environmental costs of a
proposed project. In analyzing such costs, an agency need not use the most
conservative assumptions.

FWPCA: SECTION 401 CERTIFICATION
It is within a state's authority under Section 401 of the FWPCA to impose
conditions in its water quality certification relating to plant intake as well as
discharge. AU appropriate state·imposed conditions must be included as
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conditions in any federal permit or license. See: FitzPatrick, ALAB-173,
RAI-74-1 45 (Jan. 29,1974).

APPEARANCES
Donald P. Irwin, Esq., and F. Case Whittemore, Esq., of
Hunt, Williams, Gay & Gibson, Richmond, Va., E. Dickerson Griffenberg, Esq., of Potter, Anderson and Corroon,
Wilmington, Del., For the Applicant, Delmarva Power &
Light Co., et a1.
Michael Parkowski, Esq., Deputy Attorney General, Dover,
Del., For the State of Delaware.
Mark L. First, Esq., Deputy Attorney General, Trenton,
New Jersey, For the State of New Jersey. ,
Barbara Gellman, Esq., Spec. Asst. to the Atty. Gen.,
Edward F. Lawson, Esq., and Dr. Paul D. Massicot, For the
State of Maryland.
Stephen H. Lewis, Esq., Thomas M. Bruen, Esq., and
Frederic S. Gray, Esq., Office of the Executive Legal
Director, U. S. Nuclear Regulatory Commission, Washington, D. C., For the NRC Regulatory Staff.

PARTIAL INITIAL DECISION (PARTIAL CONSTRUCTION
PERMIT PROCEEDING-ENVIRONMENTAL MATTERS
AND SITE SUITABILITY ONLY)

I. INTRODUCTION
On August 31, 1973, the U. S. Atomic Energy Commission l published a
Notice of Hearing on Application for Construction Permits (38 F. R. 23547)
with respect to the application filed by Delmarva Power & Light Co. and
Philadelphia Electric Company ("Applicant") for construction permits to build
two high temperature gas-cooled nuclear reactors (HTGRs), to be known as the

I In accordance with the Energy Reorganization Act of 1974, 88 Stat. 1233, the Atomic
Energy Commission has been abolished and its regulatory responsibilities have been assumed
by the U. S. Nuclear Regulatory Commission.
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Summit Power Station, Units 1 and 2, at its site 2 in New Castle County,
Delaware. The notice set forth the requirements pursuant to the Atomic Energy
Act of 1954, as amended, and the National Environmental Policy Act of 1969 to
be met prior to the issuance of construction permits. The notice also provided
that any person whose interests might be affected by the proceeding could file a
petition for leave to intervene, in accordance with the requirements of 10 CFR
§2.714, not later than October 1, 1973, and also further notified interested
persons that they could file requests for limited appearances pursuant to the
provisions of 10 CFR §2.715.
Though the notice set forth all the issues which must be considered and
decided by this Board to determine whether construction permits should be
issued to the Applicant, this Partial Initial Decision addresses only the
environmental issues specified by 10 CFR Part 51 and the site suitability issues
specified by 10 CFR §50.1O(e)(2). An initial decision on the radiological health
and safety issues, and this Board's ultimate decision on issuance of the
construction permits, will not be issued until after the conclusion of further
public hearings on the radiological health and safety aspects of this application.
Pursuant to the Commission's Notice, requests to participate in the hearing
as an "interested State" under 10 CFR §2.715(c) were filed by the States of
Delaware, Maryland, and New Jersey. The petitions were unopposed. By order
dated March 8, 1974, this Board granted the requests of the States of Maryland
and New Jersey. The Board conducted a Prehearing Conference in the
courtroom of the U. S. District Court in Wilmington, Del., on April 25 , 1974, at
which counsel for the State of Delaware also appeared. Delaware's request to
participate was granted in the Board's Prehearing Conference Order dated
May 15, 1974. The Prehearing Conference Order also ruled that the proceeding
was uncontested within the meaning of 10 CFR §·2.4(n) and that all of the
requests to make limited appearances at the evidentiary hearing had been
granted.
Although this is not technically a "contested" proceeding, all three
participating States have aggressively raised issues of interest to them and filed
testimony thereon. Delaware's testimony centered upon the regional impact of
radiological effluents from the various nuclear power plants either operating,
under construction, or planned, which are located within 50 miles of the
proposed Summit Power Station. (Del. Ex. 1). New Jersey filed testimony on
state emergency plans. (N. J. Exs. 1-4). Maryland filed testimony on the

2 The proposed plant is to be located about 1.2 miles south of the Chesapeake &
Delaware (C&D) Canal in New Castle County, Delaware about 5 miles northeast of
Middletown, Delaware and 15 miles southwest of Wilmington, Delaware. Each unit is
designed for operation at a power level of 2,000 megawatts thermal (MWt) and a net
electrical output of 766 megawatts electrical (MWe).
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potential for th~ entrainment of striped bass by the proposed facility. (Md. Ex.
1). We will treat the issues raised by the States in this initial decision.
In addition to the issues raised by the participating States, the Board
independently posed questions to the parties. (prehearing Conference Order,
dated May 15,1974, p. 9; Board's letter of July 19,1974, to the parties). In
response to our questions, the Nuclear Regulatory Commission Staff ("Staff')
and the Applicant filed testimony. The extensive (bound) testimony of the State
of Maryland on striped bass entrainment (Md. Ex. 1) is also responsive to one of
our questions and has been considered in formulating this initial decision.
The Board's July 19, 1974, letter to the parties requested additional
information in certain areas, specifically, the impact of the plant on striped bass,
the effect of cooling tower blowdown on the C&D Canal, the meaning of the
term "as·low.as-practicable" with regard to radioactive effluents from the plant:
the exposures and hazards of shipping HTGR fuel as compared to LWR fuel, the.
details of shipping spent fuel from the Summit station, alternative accidents
which could cause in-leakage of moisture to the primary coolant, the discount
rate used in the benefit-cost analysis and the environmental effects of the
HTGR fuel cycle.
In our July 19, 1974, questions to the parties we also requested briefs on
whether we had to consider in this proceeding the environmental impacts of the
HTGR fuel cycle supporting the Summit facility. We believed that the decision
of the Atomic Safety and Licensing Appeal Board in the Douglas Point
proceeding (Potomac Electric Power Co., ALAB-218, RAI-74-7 79, July 15,
1974) contained persuasive reasoning for the consideration of such impacts in
the licensing of HTGRs as well as light water-cooled reactors considered there.
The briefs of the Nuclear Regulatory Commission Staff ("Staff') and the
Applicant confirmed our· belief and we, accordingly, directed the Staff to
prepare testimony on the environmental effects of the fuel cycle supporting the
Summit facility. (Tr. 69-70).
On August I, 1974, pursuant to the Board's notice of hearing dated July 1,
1974 (39F. R. 24944), the evidentiary hearing was convened in Wilmington,
Delaware for one day to receive the oral statements of limited appearance
speakers. The Board made a visit to the proposed plant site (by air) in the late
afternoon of August 1,1974. The hearing was reconvened on August 20, 1974,
for the purpose of receiving the evidence and cross-examination of the parties
and interested States. The evidentiary hearing was recessed on August 22 to
allow the parties additional time to prepare supplemental testimony on certain
issues.
On April 22, 1975, pursuant to the Board's Notice of Resumption of
Hearing dated March 24, 1975 (40 F. R. 14123), the evidentiary hearing was
reconvened in Wilmington, Delaware and concluded May 2, 1975. Two
additional limited appearance statements were received during the April 29
session.
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The record in this case consists of the transcripts 3 covering the hearings for
presentation of testimony and limited appearances on August 1 and August 2022, 1974, and April 22-25 and 29-30, and May 2, 1975, and certain exhibits.
On June 10, 1975, the Applicant, Staff and the interested States filed a
Stipulation and Joint Motion for Assignment of Exhibit Numbers to Documents
Introduced During Environmental Hearings. On June 16, 1975, by its Order
Granting Motion, the Board accepted the Stipulation and its listed designations.
The list of documents attached to that Stipulation and Joint Motion appears as
Appendix A [Appendix A is omitted from this publication but is available at
NRC's Public Document Room, Washington, D. C.] to this Partial Initial
Decision. The documents received into the record will either be cited herein by
exhibit number, as designated in Appendix A, or by abbreviations of their titles,
such as PSAR, ER, or FES.
Pursuant to the provisions of 10 CFR §51.52(c) of the Commission's
regulations and the notice of hearing in this proceeding,4 this Board must make
the following determinations with respect to environmental matters:
(1) determine whether the requirements of section 102(2)(A) , (C), and
(D) of NEPA and [10 CFR Part 1] have been complied with in this
proceeding;
(2) independently consider the final balance among conflicting factors
contained in the record of the proceeding for the permit with a view to
determining the appropriate action to be taken;
(3) determine after weighing the environmental, economic, technical,
and other benefits against environmental and other costs, and considering
available alternatives whether the construction permit ... should be issued,
denied, or appropriately conditianed to protect environmental values;
(4) determine, [since this is] an uncontested proceeding, whether the
NEPA review conducted by the Commission's ... staff has been adequate.
Additionally, pursuant to 10 CFR §50.1O(e)(2Xii), the Board must find
with respect to site suitability that:
.. , based upon the available information and review to date, there is
reasonable assurance that the proposed site is a suitable location for a
nuclear power reactor of the general size and type proposed from the

3There are eleven transcript volumes, with pages running from 1 to 2020. However, the
April 25, 1974, prehearing conference, having been conducted sans benefit of court
reporter, is not reflected in any transcript. Rather, the proceedings were memoralized in the
Board's May IS, 1974, Prehearing Conference Order, which, in turn, was the result of the
commendable, cooperative assistance of all counsel in recalling specifics and submitting
written summaries to the Board after the conference took place.
4The notice of hearing referred to the requirements of Appendix D to 10 CFR Part SO.
Appendix D was subsequently superseded by the publication of a new Part 51 to 10 CFR.
(39 F. R. 26279, July 18, 1974).
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standpoint of radiological health and safety considerations under the
[Atomic Energy] Act and rules and regulations promulgated by the
Commission pursuant thereto.
This partial initial decision is not controlling upon and is without prejudice
to the health and safety findings which must be made under the Atomic Energy
Act of 1954, as amended, before construction permits can be issued.

II. FINDINGS OF FACT ON ENVIRONMENTAL MATTERS
Environmental Report and Final Environmental (Impact) Statement

1. Pursuant to Appendix D, 10 CFR Part 50 (now 10 CFR Part 51), the
Applicant submitted an Environmental Report on April 30, 1973, its supplement on July 30, 1973, and seven amendments thereto. This Environmental
Report, togetlier with its supplement and amendments, hereinafter collectively
referred to as "ER", were admitted into evidence as Applicant's Exhibit 1. The
ER contains detailed information and evaluations of the environmental impacts
associated with the construction and operation of the facility.
2. Based on the information submitted by the Applicant in the ER and on its
own independent review and analysis, the Staff prepared a Draft Environmental
Statement (DES) which was issued March 1974. Copies of the DES, with
requests for comments, were sent to appropriate Federal, State and local
agencies. A Notice of Availability of the DES, with requests for comments, was
published in the Federal Register on March 26, 1974 (39 F. R. I 1217). The
Staff then prepared a Final Environmental Statement (FES) (Staff Ex. I), which
was issued in July 1974. A Notice of Availability of the FES was published in
the Federal Register on July 16, 1974 (39 F. R. 26059). Comments received
from agencies, organizations, private persons and the Applicant were considered
in the FES, and a meaningful discussion of these comments was included therein
(FES, App. H).
3. The FES covers in detail the environmental impacts-of the construction
and operation of the Summit Power Station. It contains a detailed description of
the site and the plant, with a discussion of the impact of the site preparation and
plant and transmission line construction. In addition, the FES deals with the
environmental and other effects of plant operation, discusses environmental
monitoring programs and assesses the environmental effects of accidents. The
FES contains a detailed evaluation of the proposed action including consideration of the need for power, the adverse environmental effects which cannot be
avoided, the relationship between local short-term uses of man's environment
and maintenance and enhancement of long-term productivity, and irreversible
and irretrievable commitments of resources. The FES gives due consideration to
the Summit facility's compliance with environmental quality standards and

220

requirements imposed by responsible federal, state, regional and local agencies.
It further contains a review of alternative energy sources and sites and plant
designs available for reducing or avoiding adverse environmental and other
effects, and, finally, provides a cost-benefit analysis. The FES contains a
summary of its evaluations and concludes, after weighing the environmental,
economic, technical and other benefits of the Summit Power Station, Units 1
and 2, against environmental and other costs and considering available
alternatives, that the action called for under NEPA and Appendix D to 10 CFR
Part 50 (now 10 CFR Part 5 I) is the issuance of construction permits for the
plant subject to certain conditions for protection of the environment.
4. The Board finds that the FES (Staff Ex. 1), as supplemented by the
testimony and evidence presented by the Staff in this proceeding, referenced in
Appendix 1 hereto, is an adequate and comprehensive review and evaluation of
the environmental impact resulting from plant construction and operation.
Further, the Board fmds that the FES, as so supplemented, sets forth an
adequate evaluation of all alternatives to the proposed action as to which
evaluation reasonably may be required.
5. The Board has made additional findings as set forth below, respecting
those specific environmental impacts and alternatives to the proposed plant
considered in the ER, and in the FES, as supplemented, which warrant further
consideration in this decision.
Impact of Construction
6. The unavoidable environmental impacts to the site during construction
have been .considered. The total plant site will consist of approximately 1,800
acres of land. Of this total, approximately 272 acres will be utilized for both
• permanent plant facilities and temporary construction facilities. Of the 272
acres, approximately 176 acres of farmland and 1 acre of forest will be removed
from those uses for at least the lifetime of the plant and instead will be used for
plant areas. The remainder of the acres used during construction will be returned
to other uses after plant completion. (ER §4.1.2.1; FES §4.1.1). The Applicant
and Staff concluded that the small loss of acreage due to plant construction was
insignificant on a regional basis (ER §4.35; FES § 11.3.16).
7. Except for the development of production wells, the only water use
impacts during construction will be of a temporary nature and will result from
dredging and excavation of an estimated 6,500 cubic yards of bottom material
from the C&D Canal for construction of the intake and discharge facilities and
from site dewatering necessary to produce essentially dry excavations for the
installation of foundations and underground facilities. (ER § §4.1.3, 4.1.3.1,
Appl. Ex. 46, Fig. 4; FES §4.2.1). Since flow velocity is appreciable in the C&D
Canal and this volume of dredging is insignificant compared to that which the
U. S. Corps of Engineers carries out almost continuously, no ordinary use of the
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canal will be affected except for fishing and boating in the immediate
construction area (ER §4.l.3.3; FES "§4.2.l). The effects of dewatering should
extend no more than 1000 feet from the main building area excavation (ER
§4.l.3.l; Hydrological Q.9-l) and are expected to have negligible impact (FES
§4.l.l). If adverse effects are found, the Applicant will take mitigating action
(FES §4.2.l).
8. The existing site, even though used primarily for agricultural purposes, is
essentially free from any major soil erosion problem. Some minor wind and
water soil erosion has been taking place annually during the time between
harvest and reseeding. During the construction phase, erosion will be controlled
by construction of a temporary interception trench and impounding basin to
catch dirt-laden rainwater runoff. Dust will be controlled during dry periods by
water spraying. Roadway surfaces will be water sprayed and/or oiled as
appropriate. (ER §4.l.2.8; FES §4.3.l).
9. Construction of the plant is not expected to have any long-term adverse
consequences on the terrestrial biota in the area, except that some potential bog
turtle (Qemmys muhlenbergl) habitat may be destroyed. No specimens of this
rare, but not endangered, species have been found on the site. (ER §4.1.2.7,
Supp. 4.3, Table 3; FES §4.3.l, App. D, Table D-l). No other sensitive resource
will be lost. Only 33 wooded acres will be cleared. Terrestrial biota in this
wooded area will be displaced to other adjoining areas where they mayor may
not survive, or if nonmotile, will perish. Except for the 177 acres which will be
occupied by facilities or landscaped areas for the lifetime of the plant, when the
construction program is complete, it is expected that the wildlife population will
naturally return to a size equal to or greater than the preconstruction size
because in effect the entire 1,800 acre site will become a protected area in that it
will be posted to prohibit hunting.
10. There will be some temporary impact on the aquatic environment in the
C&D Canal caused by sedimentation from the dredging and installation of the
cooling water intake and discharge facilities. Because of high flow velocity and
already existing maintenance dredging, this impact will be negligible and
relatively short-lived. (ER §4.1.3.3, 4.1.2.8, Q.4.3.(l); FES §4.2.1, 4.3.2}.
Cleaning solutions used to flush and clean various pieces of equipment and
piping will be neutralized in the chemical waste treatment system and sent to the
impoundment basin where they will not be discharged until applicable State of
Delaware water quality criteria have been met (ER §4.1.3.2; FES §4.3.2).
11. Approximately 320 acres of land are necessary for the new transmission
line rights-of·way, of which 220 acres must be acquired by the Applicant. The
remaining acreage is either on the site or on the present Penn Central Railroad
right-of-way. The new transmission line routes which have been selected will
extend 17.5 miles with all but approximately 1 mile of this total being land
presently under cultivation. The vegetation on the 1 mile portion is similar to
the vegetation on the site. Although farming activities on the rights-of.way will
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be curtailed during construction, they may be resumed thereafter except on the
land occupied by tower bases. (See ER § §4.2-4.2.5; FES § §4.1.2, 4.2.2, 4.3.1
and 4.5.1).
12. The impact of the work force and increased traffic during construction
was considered. (ER § §8.2, 8.3,8.6.4; FES § §4.4; 10.4.1).
13. The Applicant has made a number of commitments to limit the adverse
environmental effects of construction of the facilities. A summary of these
commitments is set forth in FES §4.5.1.
14. The Board has considered the unavoidable impacts of construction,
including the impacts on land use and water use, on the terrain, the terrestrial
ecosystem and the aquatic environment, and on the community, and fmds that
the Applicant plans appropriate measures and controls to minimize such
impacts.
Impact of Operations

15. A maximum of 48.0 cfs will be withdrawn from the C&D Canal. Of this,
14.6 cfs will be returned to the canal as blowdown from the two cooling towers
and the remainder will be evaporated during cooling tower operation. The
maximum net usage of canal water, 33.4 cfs, is small compared to the average
tidal flow (35,000 cfs) and average net nontidal flow (over 2000 cfs) and will
have a negligible effect. (ER §5.1.1; FES § §5.2, 11.2.1,11.2.4.4). The station
will also use 0.3 cfs of groundwater for plant internal uses. The Staff concluded
this withdrawal will not affect local domestic supplies, and the Board so finds.
(FES §§5.2, 11.2.1).
16. Fog occurs naturally in the area of the Summit Power Station more than
1,200 hours per year. Of this total, 118 hours (distributed among 41 days) are of
heavy fog (visibility less than 0.25 miles), 395 hours are of light fog (visibility
from 0.25 to 2 miles) and 714 hours are of very light fog (visibility greater than
2 miles). (ER §5.1.8.2; FES §5.3.1). The Applicant estimates that the cooling
tower plume contacting the ground will cause a maximum of 2.3 additional hours
of heavy fog and 2.0 hours of icing in the localized area within 5 kilometers of
the cooling towers and lesser amounts at greater distances. (ER §5.1.8.2, Figs.
5.1·2,5.1·3, §Q5.1-(12». The Staff estimated the maximum additional fog to
average 4 hr/yr at 0.5 mile from the towers (FES § 11.2.3.1). Thus, the
fan-assisted natural draft towers will cause virtually no additional ground level
fogging or road icing (ER §§5.1.1, Q.5.1-(ll); FES §§11.2.2, 11.2.3.2,
11.2.4.2). The Staff does not expect observable effects from the interaction of
the cooling tower plumes with industrial plumes (FES § 11.5 .3). Dissolved salt
swept up in the plume from the cooling towers will be deposited in the
surrounding area. The Applicant calculated that the maximum deposition rate,
at 1.2 miles from the towers, would be 3.36 lb./acre.year. This deposition rate is
small compar~d to the background salt deposition rate, which is expected to be
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approximately 14.4 lb./acre.year, and compared to the 100 lb./acre.year rate
below which it is reported no damage to plant life or structures will occur. Thus,
it is expected that the salt deposition from the fan·assisted natural draft towers
will cause no significant effect on vegetation or corrosion of ·structures. (ER
§ §5.1.1, 5.4.4; FES § 11.3.16,5.5 .2).
17. Over 98.5% of the plant's waste heat will be dissipated to the atmosphere
by the cooling towers. The remainder of the waste heat, less than 1.5%, will be
released to the C&D Canal with the cooling tower blowdown. (FES §5.3.1). The
blowdown water will pass through a 30·inch diameter conduit with the outlet
end in the form of a nozzle so the blowdown water will enter the canal as a
submerged jet (ER §3.4.3;· FES §3.4.3). Exclusive of the mixing zone, the
blowdown water will not increase the temperature of the canal water more than
1.5°F in the summer and 3.5°F in the winter (ER §§5.1.3, Table 5.1·3, Figs.
5B·3 to 6; FES §5.3.4). The Applicant calculated that, during the worst summer
conditions, the I.O°F isotherm of the thermal plume will enclose 0.066 acres on
the surface and, during the worst winter conditions, the area within the 3.0°F
isotherm will be 0.033 acres on the surface (ER § §5.1.3, Table 5.1.5). The Staff
analyzed the effects of a rising plume, a neutral plume and a sinking plume and
concluded that the Applicant's analysis, which is limited to a rising plume, is
probably conservative (FES §5.3.2). These mixing zone areas are small with
respect to the width of the canal and the surface area of the canal at the station
discharge (ER § § 5.1.3, Table 5.1·5). The increase in canal water temperature in
the far field will usually be imperceptible because of the high flows and good
flushing action normally present in the canal (FES §5.3.4). The blowdown
discharge will constitute less than 0.05% of the average tidal flow and will affect
only a small fraction of the life in the C&D Canal. (ER § §5.1.5, Q.5.1{3); FES
§ 11.2.4.3). The Staff concluded that, under extreme atmospheric conditions,
passive organisms involved in the near· field mixing zone may suffer temperature
induced mortality, but the overall average loss is expected to be less than
one·tenth that due to entrainment and could well be considerably less (FES
§§5.5.2.1 at 5·25 to 5·28, 11.3.7). The Staff has concluded the blowdown
discharge will meet the thermal criteria of the Delaware water quality standards
imd will not produce a measurable change in the Maryland canal waters, which
begin 5 miles west of the discharge pipe (FES § §5.3.3, 5.3.4).
18. Evaporative losses in the cooling towers, which would increase the
concentration of the dissolved solids in the canal water used as circulating water,
were analyzed by the Staff and Applicant and they are expected to have no
significant effects on canal biota. (See ER § §3.6.1, 3.6.2,5.4.1; FES § §5.3.4,
5.5.2.1 at 5·28,.11.2.4.3; Appl. Ex. 49, p. 4.) Any chlorine effect will be limited
to planktonic organisms which drift into the discharge plume, and larger
organisms which may be attracted to the heated plume in certain seasons of the
year. To reduce any effects from this chlorination. the total residual chlorine to
be discharged into the environment is limited to 0.1 ppm. Since' the real time
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measurement of total residual chlorine :it levels as low as 0.1 ppm is technically
so difficult, the Board believes that the following condition must be imposed. To
ensure this maximum level of total residual chlorine of 0.1 ppm is not exceeded,
the Applicant shall not discharge blowdown from the cooling tower basin during
chlorination and for 1% hours after the termination of each chlorination
period. Applicant already had planned to operate in this fashion, see Appl. Ex.
49, p. 4. 5 Since this level will be decreased by dilution with waters of the C&D
Canal, such discharge should have no detectable effect on the biota in the canal.
19. Sulfuric acid and a scale dispersant may be added to the circulating water
to maintain water quality. Evaporation from the cooling towers will concentrate
these chemicals along with the other chemical ions in the canal water (ER
§ § 3.6.1, 5.4.2; FES § 3.6). The Applicant concludes and the Board concurs
that, since the discharge plume will occupy approximately 5% of the canal cross
section, the sulfuric acid and scale dispersant discharged will cause a small effect
on nonmotile organisms which pass through the plume but will have an overall
minimal impact (ER §5.4.3). Copper corroded from the condenser tubes will
appear in the blowdown discharge (FES § 11.3.3; Tr. 598-599). Due to the low
salinity in the canal water during the spawning and nursery season for striped
bass and most other fish, the copper concentration will be lowest during this
critical period. The effects of the copper discharged will be sub·lethal and
limited to those organisms that enter the near· field mixing zone, which contains
higher concentrations of copper relative to the ambient water (FES §5.5.2.1 at

5.29).
20. The Applicant and Staff have assessed the potential effect of impinge·
ment of aquatic organisms on the %·inch mesh traveling screens on the Summit
intake structure (Appl. Ex. 6, pp. 2, 20, Figs. 2-5; ER §3.4.2; FES, p. 5.24).
Although no quantitative prediction of its extent can be made, the sustained
swimming speeds of most species commonly found in the canal, including
striped bass, are above 05, fps (FES, p. 5·24). In addition, fish escape channels
will be placed ahead of the screens, and there will not be any forebay which
might entrap fish. Because of these factors, both the Applicant and the Staff
concluded that impingement would not be a Significant problem at the Summit
station (ER §5.1.6; FES, p. 5.24), and the Bo.ard concurs in this conclusion.
21. Passive and substantially passive organisms small enough to pass through
the 0/8 inch mesh on the screens will be subject to entrainment; organisms
entrained are likely to suffer virtually 100% mortality as a result of combined
mechanical, thermal and chemical shock. Such organisms include bacteria, algae,
zooplankton, planktonic stages of benthic organisms, and fish eggs and larvae

5 On biocidal treatment of circulating water, see ER § § 3.6.1, 5.4.2; FES §5.5.2.1, at
5·29. On chlorine, see Supplemental Testimony of NRC Staff on Chlorine Discharge, at 2·7,
10-11 and 13-4; Tr. 541, 1486; Appl. Ex. 49, at 5·7; FES § §5.3.2 at 5·8, 5.5.2.1 at 5·29,
11.3.2, 11.3.7.
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and perhaps young juveniles. Given that all types of entrainable organisms
except fish are relatively evenly distributed throughout the canal, the Staff
calculated that, given repeated passes in front of the Summit intake, less than 2%
of such organisms would be entrained; the Applicant also estimated that a small
percentage of such organisms would be entrained (FES, p. 5·20; ER § 5 .1.7).
22. Of the fish species potentially subject to entrainment, the striped bass is
the only important one that uses the canal to any extent as both a spawning area
and a nursery ground (FES, p. 5·20), although dozens of other fish species, most
common among them the white perch, bay anchovy and spot, are found at
various life stages in the canal, according to sampling data reported by the Corps
of Engineers and the Applicant's biological consultants, Ichthyological Asso·
ciates (ER §5.1.7; Appl. Ex. 5, Table 3; FES, pp. 5.20-5.24). The Applicant's
calculation of entrainment losses to the most valuable of these species other than
striped bass, the white perch, using 1972 and 1973 egg and larval density data
from a sampling station at the proposed intake location, and assumed survival
rates and replacement values, was less than $500 per year (ER §5.1.7) in terms
of equivalent reduction annually to the adult white perch popUlation. No
testimony suggested the likelihood of any irreversible adverse effect to the
popUlations of these various species, and the Board finds that there will be none.
Effect of Summit Operation on Striped Bass
23. The Summit station intake structure will be located on the south bank of
the Chesapeake and Delaware Canal, approximately two miles east of Summit
Bridge (Appl. Ex. 46, pp. 2, 20, Figs. 2-5). It will be equipped with % inch
mesh traveling screens, through which approximately 42.5 cfs of water on the
average will be drawn during normal operation into the Summit station's
circulating water system. Intake approach velocity will be approximately 0.44
fps at design low water level using maximum makeup flow rate; with more
normal water elevations and makeup flow rates, the intake approach velocity
will be less (ER §3.4.2; FES, p. 5.25). Aquatic organisms small enough to pass
through the traveling screens would be subject to entrainment (being drawn
through the screens and into the plant's circulating water system); aquatic
organisms too large to pass through the screens and not sufficiently motile to
escape against the approach velocity will be subject to impingement on the
screens.
24. The potential effects of entrainment of striped bass eggs and larvae in the
Chesapeake and Delaware Canal were evaluated in detail by the Applicant, the
Staff and the State of Maryland on the record in this proceeding. See also ER
§5.1.7, DES §55.2.1, FES pp. H·50 through H·55. The importance of the canal
as a spawning site was also recognized by the Environmental Protection Agency,
which recommended that the Applicant explore all viable means for the
reduction of entrainment impacts (FES pp. H·55, 59, 60). In its Final
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Environmental Statement, the Staff calculated that 4.5% of the striped bass eggs
and larvae in the canal might be entrained annually, but stated that because of
several un quantified factors, the figure calculated might be either an overesti. mate or an underestimate of the potential loss (FES p. iii). The Board, in a letter
dated July 19, 1974, asked the parties for further illumination of the issue of
entrainment of striped bass eggs and larvae by the Summit Station. The
Applicant and Maryland filed testimony on August 9, 1974, in response to this
request; Staff counsel advised the Board at the hearing session of August 20,
1974 (Tr. 67) that the Staff would not be able to present testimony on striped
bass entrainment at that set of hearings. The hearings recessed on August 22,
1974, for, inter alia, preparation of further testimony on this issue by all parties.
Supplemental testimony filed subsequently by the Applicant, the Staff and the
State of Maryland dealt in detail with the following aspects of the striped bass
entrainment issue: (1) the nature and extent of striped bass spawning in the
canal region; (2) the amount by which the Summit Station's operation would
likely deplete any year's recruitment of eggs and larvae produced in the canal
region; (3) the yearly loss caused by the plant measured in pounds of adult
striped bass; (4) the value in dollars per pound of the annual loss of adult fish;
and (5) the cost-effectiveness of various alternatives to reduce any such
impacts. The Applicant's testimony on these issues was set forth in eight
supplemental testimony filings: Applicant's Exhibits 45-48 and 54-56. The
Staffs supplemental testimony consisted of two filings with errata: the
testimony of Christensen et al. ("Christensen testimony"), relating to biology
and mathematical modeling of entrainment effects, and that of Knighton,
relating to the costs and benefits of mitigating alternatives. Maryland's
supplemental testimony consisted of four filings: Maryland Exhibits 1 through
4. Cross-examination on this testimony occupied the entire or principal portion
of five hearing days (April 22-25, May 2) and a portion of a sixth (April 29).
The Boland rebuttal testimony and Perl redirect-rebuttal testimony were
admitted into evidence by the Board following the end of evidentiary hearing
sessions, pursuant to stipulation among the parties ("Ruling Admitting Striped
Bass Testimony into Evidence Pursuant to Stipulation ... ," 3 June 1975).
25. The parties are all in agreement that operation of the Summit Power
Station will not cause irreversible long-term damage to the striped bass
population (Appl. Ex. 48, p. 6; Staff: Christensen et al., pp. xi-xii; Md. Ex. 1, p.
30). The estimated impact as calculated by all parties is of the order of a 1%
reduction or less in the affected population (Appl. Ex. 48, p. 6; Md. Ex. 1, p.
5-6).
26. A loss of this magnitude may nonetheless have substantial economic and
recreational consequences. The principal contentions among the parties center
on:
(a) Whether the loss is in fact negligible due to action of biological
compensatory mechanisms.
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(b) The value in dollars per pound of the potential recruitment to the
fishery destroyed by the plant, if the loss is not offset by compensatory
mechanisms.
(c) The desirability of some alternative intake system or other mitigating
device to further reduce the aquatic impact, based on either a benefit-cost
analysis or on general considerations of placing a limit on the maximum
allowable local entrainment loss within the C&D canal system.
27. The Board directed the following comment to the Staff:
The present treatment of the impact of the plant on striped bass,
characterized as it is by the statement " ... [the calculation of the local
depletion factor] may be either an overestimate or an underestimate of
potential loss ..." (FES, p. iii), cannot form an adequate basis for the
required environmental assessment. We will need more information on this
matter. (Board letter, d~ted July 19, 1974).
28. The language cited by the Board was based upon several factors of
importance in the calculation of the local depletion factor which the Staff was
not able to quantify in the FES. (Staff Ex. I, pp. 5.21-5.22). The factors
identified by the Staff were: (1) enlargement of the canal, (2) possible flow
control structures, (3) age differential at the plant site, (4) uneven lateral
. distribution of larvae in the canal, (5) drift and migration out of the canal and
(6) avoidance of the intake by juveniles. (Id.). The Staff (Christensen, et al.) , the
Applicant (Appl. Exs. 45-48) and the State of Maryland (Md. Ex. 1) filed
testimony in response to the Board's request for further information. In addition
to addressing the local depletion factor, the parties attempted to estimate the
annual loss to the striped bass fisheries and the benefits and costs of alternatives
to mitigate the predicted losses. We will address, below, not only the factors
affecting local depletion, but also the additional matters raised by the parties.
29. The testimony of Staff witness Christensen, et al. (following Tr. 1551)
addressed two major questions:
1. Will the operation of the Summit Station, as proposed by the
Applicant, result in an irreversible reduction in striped bass populations in
the Chesapeake Bay and Delaware Bay system (Chesapeake.,...Delaware
System)?
2. What is the likely loss in the total striped bass fishing catch due to the
operation of the Summit Station, as proposed by the Applicant, and what
are the bounds of that loss? (Christensen, pp. ix-x).
30. To answer the first question the Staff employed the following
methodology. (Christensen, p. 1-8). The Staff fIrst developed an estimate of the
annual local depletion factor (LDF) in the Chesapeake & Delaware (C&D) Canal.
(Id.) Then the canal contribution factors to the Delaware and to the Chesapeake
were estimated. (Id.) A life-cycle model was next introduced to assist in
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estimating the long-term impact of the station. (Id.) When the local depletion
factor was multiplied by a canal contribution factor and a scaling factor for
population impact from the life-cycle model, estimates of the effect of Summit
on striped bass populations in Delaware Bay and Chesapeake Bay were
generated_ (Id.)
31. The Staff then undertook to calculate the total annual catch of striped
bass that could be lost as a result of operation of the Summit Power Station.
(Christensen, pp. 1-8-1-9).
32. The Staff made three numerical estimates for each of the factors
outlined above (Christensen, p. 1-9). The Case A estimate is the minimum
expected value, the Case C estimate is the maximum expected value, and the
Case B estimate is the arithmetic mean of minimum and maximum expected
values. (Id.) The Board endorses the use of ranges of values in view of the
uncertainties involved in these calculations.
33. Each of the parties to this proceeding has presented at least one model
for estimating the local depletion factor and the resulting loss to the
Chesapeake-Delaware system. Additionally, Maryland provided a description of
a new "hydrological-biological model" on which it is working (Md. Ex. 1, pp.
14-17, 1-21-1-32), and the Staff commented upon its most recent modeling
work, which involves further modifications to Maryland's "modified Delmarva
model". (Tr. 1381).
34. The Staffs model for striped bass is conceptually a completely mixed,
closed system model of the canal region and the contiguous Elk River region. A
total computational period of 90 days is assumed for the time for striped bass to
develop from eggs to non-entrainable juveniles. (Christensen, pp. 2-10-2-11).
35. The Delmarva model (AppI. Ex. 46) also estimates the production of
striped bass eggs over time in the canal region and a portion of the Delaware
River. The model calculates the number of 91-day-old bass produced with and
without the plant in operation. The difference between these two values is then
taken as the local depletion factor.
36. Maryland's model (Md. Ex. I) is a modification of the Delmarva model,
with natural departure of striped bass eggs and larvae from the canal used as a
specific input. When flushing and migration are assumed to be zero this model is
conceptually almost identical to the Staffs striped bass model and produces
similar results.
37. Based upon the application of its striped bass model and consideration of
the factors of uncertainty identified in the FES, the Staff concluded that the
local depletion factor would be in the range of 0.5% to 5%. (Christensen, pp.
2-9-2-10). Maryland's predicted range is 1% to 5%. (Md. Ex. 1, p. 4). The
Applicant's model produced local depletion factors ranging from 0.171% to
7.467% (AppI. Ex. 46, p. 20), but the Applicant considered 0.995% to 2.002%
to represent a realistic range of local depletion factors. (Id., p. 23).
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38. The modeling work undertaken by the parties has focused upon the
factors of uncertainty identified in the FES. (Staff Ex. I, pp. 5.21-5·22). It
now appears that the factors of greatest importance are lateral distribution of
larvae, which would tend to increase the local depletion factor, and drift and
flushing, which would tend to decrease the local depletion factor. (Tr. 1455). In
the Staff's opinion, if the parties are able to further quantify drift and flushing
as opposed to lateral distribution, the likely effect would be to decrease the local
depletion factor. (Id.).
39. The predominant effect of enlargement of the canal, which has now been
completed, is expected to be an increase in flushing, which would tend to
decrease the local depletion factor. (Christensen, p. 2·2; Tr. 1455). Since the
Staff is not aware of any present plans by the Corps of Engineers to install flow
control structures in the canal, no further consideration was given to the possible
effects of such structures. (Christensen, p. 2.2). We conclude that the parties
have substantially narrowed the uncertainties associated with the calculation of
the local depletion factor. We consider the range of local loss estimated by the
Staff (0.5% to 5%), and substantially concurred in by Maryland, to provide a
workable, reasonable and conservative figure for use in the Board's environ·
mental assessment. The Applicant's figure (0.995% to 2.002%) is not so greatly
different for an estimate that includes the consideration of so many variables
(the Staff chose 2.75% as its "baseline" case).
40. Both the Staff (Christensen, Ch. 8) and Maryland (Md. Ex. I, pp. 58.61)
developed projections of the reduction in yield to the Mid· and North Atlantic
striped bass fisheries due to operation of the Summit Power Station. The first
step in both of these analyses was the determination of the percentage
contribution of the C&D Canal region (including the Elk River) to Chesapeake
Bay striped bass recruitment (Christensen, Ch. 4; Md. Ex. I, pp. 35.52). The
Staff divided its analysis into three subcategories: (I) the fraction of upper
Chesapeake Bay (above the Bay Bridge) recruitment that originates in the canal
region, (2) the fraction of Middle Chesapeake Bay (including the Potomac)
recruitment that originates in the upper Chesapeake Bay, and (3) the fraction of
the Chesapeake Bay system (including both Maryland and Virginia) recruitment
that originates in the Middle Chesapeake Bay (Christensen, p. 4.1). Maryland's
analysis was divided into considerations of (I) the contribution of the C&D.
Canal region to upper Chesapeake Bay recruitment (Md. Ex. 1, pp. 39.52), and
(2) the contribution of upper Bay spawning to Middle Chesapeake Bay
recruitment. (Id., pp. 36.39).
41. Based on ichthyoplankton and juvenile sampling studies, the Staff
estimated the fraction of upper Bay recruitment that originates in the canal
region would fall in the range of 25% (Case A) to 75% (Case C), with a Case B
value of 50%. (Christensen, p. 4·5). Maryland estimated that the range would be
50 to 100%. (Md. Ex. I, pp. 51-52). Considering that substantial numbers of
eggs, larvae, and juveniles have been coIlected in areas of the upper Bay outside
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of the canal region (Christensen, pp. 4-2-4-5), we find that it would be
unreasonable to assign an upper value for the canal contribution to the upper
Bay of 100% and we believe that a reasonable minimum estimate could be as low
as 25%. Accordingly, we adopt the Staffs estimated range of 25% to 75%.
42. The Staff and Maryland are in substantial agreement on the contribution
of upper Bay spawning to Middle Bay recruitment. The Staff estimated that that
would be in the range of 20% (Case A) to 50% (Case C), with a Case B value of
35%. (Christensen, p. 4-11). Maryland's estimate was 40%. (Md. Ex. I, p. 39).
Both estimates are based on commercial catch data for the years 1960-1972.
(Md. Ex. 1, Tables 4 and 5; Christensen, Tables 4.1 and 4.2). We find that these
estimates are supported by the evidence.
43. Relying on commercial catch data, the Staff estimated the percentage
contribution of the Middle Bay to the entire Chesapeak Bay to be in the range of
60% (Case A) to 80% (Case B) with a Case B value of 70%. (Christensen,
p. 4.11). These estimates are based upon March-April average commercial catch
data, as corroborated by annual data over the period 1952-1971. (Id.) We find
these estimates to be reasonable.
44. By multiplication of the three successive contribution factors, the Staff
derived the overall canal contribution factor to the Chesapeake (CCC). (Id.,
Table 4.3). The values ranged from 3% (Case A) to 30% (Case C), with a Case B
value of 12%. (Id.) We conclude that the Staffs estimated range for the overall
canal contribution factor to the Chesapeake is reasonable.
45. The Staff, but not the other parties, presented testimony on the
percentage contribution of the C&D Canal region to the Delaware Bay.
(Christensen, Ch. 3). The Staff testified that eggs and larvae have been found in
tributaries to the Bay and in the Bay itself, although the production appears to
be considerably less than in the canal. (Id.) The Staff concluded, and we concur,
that upon the data available it is advisable to allow a range of 25% (Case A) to
75% (Case C) for the canal contribution factor to the Delaware.
46. The Applicant claims that entrainment mortalities of striped bass eggs
and larvae are of no consequence to the fisheries (Appl. Ex. 45, p. 28) because
of natural compensatory processes (Appl. Ex. 42). The State of Maryland found
evidence for compensatory processes, and concluded that these are important in
preventing a reduction in mature females in one generation from producing a
reduction in the size of the next generation of mature females. (Md. Ex. 1, pp.
21.30). But Maryland concluded that there is a direct relationship between the
number of juveniles and the subsequent yield to the fisheries. (Id., pp. 31-35).
This implies incomplete' compensation from juvenile to adult. The Staff agrees
that natural compensatory processes operate in striped bass populations, 'but
argues that they should not be relied upon to substantially offset entrainment
mortalities. (Christensen, p. 5.7). (Id.) There is some dependence of year class
size on the abundance of spawners and the year class size is largely determined
by the time the young reach a length of 1.5 inches. (Tr."1441). Furthermore, the
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production of a dominant year class by a relatively small adult stock could be
the result of particularly favorable physical and biological conditions related to
fresh water flow, availability of nutrients, and high productivity in the estuary,
conditions unrelated to the density of striped bass. (Tr. 1443). Also, it is n<?t
known how much compensatory reserve is left in a heavily-fIShed population,
like the Chesapeake Bay striped bass population. (Id.) Therefore, the Staff
assumed no egg-to-adult compensation to offset entrainment losses and used a
range of values for the scaling factor for yield, the factor that reflects the degree
to which a reduction in the size of the spawning stock affects the size of the
next generation available to the fishery. (Christensen, pp. 5-2, 5-7). The scaling
factor for yield, which is derived from the Staffs life-cycle model and includes a
density-dependent fishing-mortality function, ranged from a value of 1 (no
compounding of loss through generations) to a value of 2 (partial compounding
of loss). (Id., Table 5.3 and p. 5-9). Given the uncertain capacity of natural
compensation to offset entrainment losses, we agree with the Staff that a range
of values for the scaling factor for yield is appropriate.
47. Having developed estimates of the local depletion factor, the canal
contribution factors to the Delaware and to the Chesapeake, and a scaling factor
for population reduction, the Staff was able to postulate the potential fractional
reduction in Chesapeake and Delaware striped bass populations. (Christensen,
Ch. 6). The iesulting values ranged from 0.09% to 8% for the Delaware (Id.,
Table 6.1) and 0.01% to 3% for the Chesapeake. (Id., Table 6.2). The Staff
concluded, and no party disputed, that these fractional reductions in the size of
adult striped bass populations in the Delaware and the Chesapeake will not be
irreversible. (Id., p. 6-3). We agree.
48. The Applicant's evaluation was based on two approaches, one of them
strictly biological and the other using a mathematical model. The data for both
approaches concerning the quantities of entrainable striped bass eggs and larvae
were taken from the 1973 and 1974 sampling programs of Ichthyological
Associates (I. A.), which measured egg and larval densities at ten sampling
stations over the length of the canal, including one station (Station 4S)
approximately at the proposed location of Summit intake. The I. A. data show,
in general terms, high striped bass egg concentrations in the western end of the
canal at times during spawning season, diminishing as one travels eastward (Appl.
Ex. 45, pp. 12-13). Larval concentrations show much the same geographic
distribution as eggs but are far less numerous (Ibid.). Net non-tidal flow in the
canal is eastward, from the Chesapeake to the Delaware, but variable with water
levels and dominated at each tidal cycle by a considerably larger tidal flow. The
net non-tidal flow has been increased in recent years by a program of dredging
and enlargement of the canal. Transport analysis by the Applicant's hydrological
witness, Dr. Cook, concluded that water particles "originating" at the proposed
Summit intake location would ultimately exit to the Delaware end of the canal
in over 90% of all cases and in close to 100% of all cases during the lnonths of
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March through May, when most striped bass spawning occurs. Transport time to
the Delaware was less than 60 hours in 65% of the cases, March to May. Striped
bass eggs are nonmotile, and pro larvae (the first larval stage) virtually so; striped
bass in these stages drift with the current. (AppI. Ex. 47, pp. 1,4; Tr. 83540).
Post larvae and small young up to 91 days old, the age at which striped bass are
generally considered no longer susceptible to entrainment, possess limited to fair
motive ability.
49. The Applicant's biological consultant, Dr. Raney, estimated that the
Summit station would entrain approximately 1.7% of the eggs and larvae carried
past its intake annually, based upon measured mean monthly densities off the
proposed intake location, net non·tidal flow rates and plant intake flow rates
(AppI. Ex. 45, p. 24). Dr. Raney's opinion was that the effect of entrainment at
these levels would be "miniscule and probably undetectable in the adult
population." (AppI. Ex. 45, p. 25). Dr. Raney's conclusion was based on and
illustrated by such factors as the known prolific nature of striped bass (a single
50-pound female can lay nearly 5,000,000 eggs annually); the capacity of
Chesapeake Bay striped bass (caught there and in the Atlantic Ocean) to sustain
increasing commercial and recreational harvest levels (estimated to be in the
range of 30% to 50% of each year class); the fluctuation in size and vitality of
spawn and of year classes; and the apparent independence of size of number of
eggs produced to size of year class. (Id., pp. 7-9,22; Md. Ex. 1, Table 2, p. 24).
The net effect of such factors may be summarized under the rubric of "natural
density dependent compensatory mechanisms," which, in summary, tend to
operate to allow any given species whose population is in equilibrium to
maintain itself at that level despite pressures on it.
50. The Applicant, the Staff and the State of Maryland agree that natural
compensatory mechanisms may exist which could serve to, at least, partially
offset the effects of entrainment (AppI. Ex. 42; AppI. Ex. 45, p. 25; Md. Ex. I,
p. 18; Tr. 1254; Staff: Christensen, et al., p. 5·7; Tr. 1440, 1443). The parties,
however, are unable to agree as to the extent to which such mechanisms operate,
as to the life stages at which they operate, and as to the extent to which they
should be relied upon to offset the loss of eggs and larvae caused by the Summit
power plant.
51. The Staff and the State of Maryland take the position that there is
insufficient evidence to conclusively determine the extent of compensatory
mechanisms in the early life stages, especially for the larval states (Tr. 1201; Tr.
1254; Tr. 1261; Tr. 1265-1266; Tr. 1279; Tr. 1442-1443; Md. Ex. I, p. 35).
This is supported by testimony that there is a weak or non-existent relationship
between eggs and subsequent yearclass strength (Md. Ex. I, p. 28; Tr.
1265-1266; Tr. 1440-1442), but an apparent correlation between fingerlings
of age 3 to 4 months and subsequent yearclass strength (Tr. 821; Tr. 968-969;
Tr.1261-1264; Tr. 1820; Md. Ex. I, pp. 32-35).

233

52. The Applicant's position is that the ,striped bass population has the
capacity, within certain limits, to compensate for an increased rate of mortality
(Appl. Ex. 42, p. 2) and that this compensatory reserve could be relied upon to
offset all the effects of the Summit plant. This conclusion is supported by expert
testimony that there is no known linear relationships between the abundance of
striped bass eggs and larvae and the subsequent yearclass strength (Tr. 816·817;
Tr. 882; Tr. 1009; Tr. 1816-1817; Tr;1820).
53. As outlined by the Applicant, whose testimony on compensatory
mechanisms was considerably more extensive than that of the other parties, the
effect of such mechanisms is both to restrict the growth of species in the absence
of outside competition for food, habitat and other factors, and to enable the
species to resist the effects of external pressures on it, such as natural or
man·made predation (Appl. Ex. 42; Tr. 864-865, 883-886). Compensatory
mechanisms operate primarily at the earlier, more sensitive life stages of a
species, and the size of the striped bass ad ult population which will result from a
given spawning effort will be determined by the end of its first year of life (Tr.
872). There is, for instance, little or no relationship between the striped bass egg
popUlation and the size of the resulting year class (Tr. 816-817, 1265; Md. Ex.
I., p. 28). The earliest point at which such a positive correlation-and not
necessarily a linear correlation-has been shown to exist has been at the point
where striped bass are one-and-a-half inches long (Tr. 968-969, 1263-1264); at
this point they are three- to four-month old juveniles and considered by all
parties to be beyond the point of entrainability. At earlier life stages no such
correlation has been shown to exist (Tr. 880-881; 1264); and, in the opinion of
Dr. Raney, the Applicant's principal biological consultant, no such correlation
could be shown to exist because of the operation of compensatory mechanisms
(Tr. 880-881). Thus, compensatory mechanisms would be expected to operate
during the early life stages in the direction of offsetting the effects of predatory
forces, such as entrainment, on the population of striped bass young.
54. Maryland does not claim that there is any positive-or necessarily
linear-correlation between the population of striped bass organisms during
their entrainable stages and the size of the resulting adult population. It merely
asserts that "there could well be" a linear relationship between egg and larval
entrainment levels and levels of adult population, and limits the role of
compensation to the prevention of compounding of annual entrainment losses,
as a "prudent" position to be taken by the Board (e.g., Md. Ex. 1, p. 35; Tr.
1266). The Staff acknowledges the operation of compensatory mechanisms
(Christensen et al., p. 5-7). Nevertheless, it totally omits natural densitydependent compensatory mechanisms in calculating survival rates at all life
stages (Christensen et al., p. 5-1), and assumes only that calculated reductions in
striped bass populations will lead to reductions in fishing pressure. This
procedure necessarily results in projecting annual fishing losses at least as large as
entrainment losses (the Staffs "realistic" Case B values calculate a fishing loss of
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1.4% per 1% of entrainment loss} [Christensen et al. testimony, p. 5.8; Tr.
1338-1341]. The Staff takes a "position" that "natural density·dependent
mechanisms .•. should not be relied on to significantly offset losses of
intensively harvested species such as the striped bass." (Christensen et al., p.
5-7).
55. In view of (1) the universal agreement that compensatory mechanisms
operate, and (2) the uncontroverted testimony that the earliest stage at which
positive correlations have been found between striped bass population size and
resulting adult population size (implying the cessation of operation of natural
density-dependent compensatory mechanisms) is later than the stages of
entrainability, the Board must view the Staffs position and Maryland's "prudent
assumption" in omitting entirely the natural density-dependent biological
compensation mechanisms as being a conservative rather than a realistic
approach. A "rule of reason" approach, rather than "the use of the most
conservative assumptions," should be used in the NEPA analysis of adverse
environmental impacts. Consolidated Edison Company of New York. Inc.
(Indian Point Station, Unit No.2), ALAB-I88, RAI-74-4 323, 358 (April 4,
1974). The Board finds that the Applicant's evidence that natural densitydependent mechanisms will probably operate to substantially offset entrainment
losses-as opposed to merely preventing them from being compoundedmakes reasonable and realistic use of existing data and other scientific
knowledge. However, this does not eliminate the need for and desirability of the
monitoring program proposed by both the Staff, and the State of Delaware (FES
pp. iv, v, para. 7, Tr. 1895-1897; §401 FWPCA certif. condit. 2). If the
Applicant is wrong on its "compensatory'mechanisms" theory, the fishery is too
valuable a resource to leave to the vagaries of random, non·systematic
observations. For this reason, the Board elects to analyze further the
"conservative" approach of both the Staff and Maryland in attempting to
estimate what the fish loss might be if the compensatory mechanisms do not
work as satisfactorily as the Applicant's expert expects them to. We do this with
a view toward' evaluating the need for, or potential value of, the protection to be
afforded by monitoring systems geared to detecting fish population losses.
56. There was substantial agreement between the Staff and Maryland
regarding the contribution of the Chesapeake-Delaware system to the Mid- and
North Atlantic striped bass fisheries. Maryland testified that the contribution of
Chesapeake Bay to these fisheries would be about 60%. (Md. Ex. I, p. 57). The
Staff estimated that the contribution of the Chesapeake-Delaware system
would be 55% to the North Atlantic and 60% to the Mid-Atlantic sport fisheries
(Case B values). (Christensen, Table 7.3). For commercial catches, the
contribution would be approximately 100% (Case B value) in the area from
Virginia north through Cumberland County, New Jersey and 70% (Case B value)
in the area from Cape May County, New Jersey north through Maine (excluding
the Hudson River, the western half of Long Island Sound, and the New York
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Bight; the contribution to these regions is assumed to be 10%).' (Id., pp.
7-1-7-2). We fmd these estimates (and the ranges of each as set forth by the
Staft) to be supported by the evidence cited by the Staff and Maryland.
57. The Staff and Maryland next developed estimates of the size of the
affected fisheries. (Christensen, Ch. 7; Md. Ex. 1, pp. 53-61). Based on average
commercial catch figures for the period 1961-1969, the Staff calculated a range
of 7,357,000 Ibs. (Case A) to 8,145,000 Ibs. (Case C) for the annual striped bass
commercial catch for the Mid- and North Atlantic fisheries (including the
Chesapeake and Delaware Bays) supplied by the Chesapeake-Delaware system.
(Christensen, Table 7.1). The Case B estimate was 7,751,000 Ibs. (Id.) Maryland
estimated the total Mid- and North Atlantic commercial catch (including
Chesapeake Bay) to be 7,900,000 Ibs. annually. (Md. Ex. I, p. 5, and Table 9).
For sport catch, the Staff estimated a range of 14,640,000 lbs. (Case A) to
21,511,000 Ibs. (Case C). (Christensen, Table 7-3). Case B was estimated to be
18,076,000 lbs. (Id.) Maryland estimated a recreational catch of 22,000,000 Ibs.
(Md. Ex. 1, p. 5, and Table 9). In calculating these figures the Staff multiplied
the reported catch from angler surveys by 0.5 for "exaggeration tendencies"
(Christensen, pp. 7-6-7-8) and Maryland multiplied by 0.4 (Md. Ex. 1, Table 9).
We find the estimates provided by both the Staff and Maryland to be reasonable.
58. The final step in the analyses conducted by the Staff and Maryland is the
calculation of the potential reduction in yield to the striped bass commercial and
sport fisheries due to operation of the Summit Power Station. By use of a
formula utilizing the local depletion factor, the canal contribution factor, the
system depletion factor, the scaling factor for yield, and the system depletion
factor for yield, the Staff has calculated Case A, B, and C estimates of potential
total catch lost annually. (Christensen, Table 8.2, pp. A-4, A-5). The Case B
estimate is approximately 200,000 Ibs. (Christensen, Table 8.2). This estimate
has been generated by taking the arithmetic average of upper (Case C) and lower
(Case A) expected values for the individual factors. (Id., p. 8-9). The Staff
considers that Case B represents the magnitude of the likely loss, but that the
"true" loss value is more likely to fall below than above this value. (Id.) The
Staff considers the Case A loss (7,000 lbs.) to represent a reasonable lower
bound (Id., Table 8.1, and p. 8-8); the Case Closs (1,100,000 lbs.) an absolute
upper bound. (Id., Table 8.3 and pp. 8-8-8-9).
59. Maryland approached the problem somewhat differently than the Staff.
Maryland generated an estimate of the upper Chesapeake Bay striped bass
recruitment to the Mid- and North Atlantic fisheries, excluding Chesapeake Bay.
(Md. Ex. I, Table 10). This calculation results in 4,718,000 lbs. of sport catch
and 2,172,000 Ibs. of commercial catch contributed by the upper Bay. (Id.)
Applying a range of local depletion factors (I %, 2.5%, and 5%) and contribution
factors of the canal region to the upper Bay (50% and 100%) yielded annual
losses ranging from 34,500 Ibs. to 345,000 Ibs. (Id., Table 11).
60. In discussing the Applicant's Delmarva Model earlier, we noted that it
generated directly an estimate of the number of 91-day-old striped bass
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entrained by the plant. Applying the model, the Applicant derived an average
annual loss of eggs and larvae equivalent to 74,900 91-day-old larvae. (Appl. Ex.
48, p. 14). This, the Applicant testified, is equal to 7,490 three-year-old striped
bass each of which weighs an average of two pounds. (Id,). The result, therefore,
is a loss of 14,980 pounds of three-year-old striped bass. (Id.).
61. We have, then, before us for consideration the Staffs, Maryland's, and
the Applicant's estimates of the average annual loss of adult striped bass as a
result of operation of the proposed Summit Power Station:

Average Annual Loss
(Pounds of Striped
Bass)

Source of
Estimate
(Testimony)

14,980

Appl. Ex.55,
p. 14

Range from 34,500
to 345,000
7,000

Md. Ex. 9,
p.60
Christensen,
p. xii (Starn

200,000

1,100,000

Comments
(from Source)
Average hypothetical
loss per year of twopound (3-year-old)
striped bass. Page 26probably an overestimate
See also Table 11,
p.61
Case A; reasonable
lower bound. From
Table 8.1.
Case B; magnitude of
likely loss. True
loss more likely to
be below than above
this figure. Rounded
from Table 8.2.
Case C; absolute upper
bound. Rounded from
Table 8.3.

62. We conclude that sufficient information has now been provided in the
record of this proceeding for this Board to make an informed independent
judgment as to the potential impact of entrainment of striped bass by operation
of the Summit facility. We find that the Delmarva model rests upon assumptions
regarding (1) egg production, (2) natural survival rates, (3) durations of life
stages, (4) sampling gear efficiency, and (5) uniformity of densities. (Christensen, p. 2-14; Md. Ex. 1, p. 1-15). These assumptions are reflected in the predicted
quantity used in the denominator in the Applicant's model. (Christensen, pp.
2-13-2-14). By using measured larvae densities as the basis for its denominator,
Maryland has attempted to avoid dependence on assumptions as to egg
production, natural survival rates, and sampling gear efficiency. (Md. Ex. I, p.
1-15). As Maryland recognizes, its modified Delmarva model is actually an
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extension of the Staffs striped bass model. (ld., p. 1-16). We find that both the
Staffs and Maryland's modeling work have generated what appear to be
somewhat conservative, but reasonable, ranges of estimated average potential
annual losses to the fishery. We prefer to use the Staffs range because it is based
upon ranges for each of the subsidiary components in the calculation. (See, for
example, Christensen, Table 4.3). We have, accordingly, used the Staffs Case B
estimate of 200,000 Ibs. average annual loss in the benefit-cost discussion. (We
find that the Staffs "Case C" approach would violate the "Rule of Reason"
approach, i.e., that it would unnecessarily lock us into an evaluation based on
the "most conservative assumption" possible-an evaluation not required by
NEPA. See Can. Edison (Indian Pt. 2), ALAB-188, supra, at 358). We recognize,
as the Staff itself acknowledges, that the "true" loss is more likely to be below
than above this figure (Id., p. xii), but believe that use of a conservative value is
appropriate in this aspect of the benefit-cost analysis.
Benefit-Cost Analysis of Potential Fish Loss
Due to the Summit Intake
63. A principal issue in this proceeding has been the appropriate valuation of
recreationally-caught striped bass. There was greater agreement among the
parties concerning the valuation of commercial catch. The Staff testified that the
retail market price of striped bass of SI/lb. (adjusted to S1.16/1b. to reflect
inflation between 1973, when the estimate was generated, and 1975) should be
used. (Knighton, Tr. following i 551, p. 5). Maryland acknowledges "the
approximate Sl/lb. retail price", but considers that only S0.50/Ib. represents
"use value" which it defines as the benefit or satisfaction derived from the
acquisition or consumption of the fish, less the satisfaction that could have been
obtained had the same resource of time, money, and equipment been devoted to
the next most productive activity ("the opportunity cost"). (Md. Ex. I, pp. 68,
72). In order to arrive at the use value of commercially·harvested striped bass,
Maryland has had to determine the opportunity cost of the people who caught,
processed, transported, sold, stored, prepared, served, and consumed the fish.
(ld ..., pp. 69-72). The Applicant has testified that several recent valuations of
striped bass have placed values of from SO.30 to S0.50/Ib. for commercial catch
(reflecting the dockside price). (Appl. Ex. 48, pp. 9-11). Nevertheless, the
Applicant argues that any apportionment of striped bass loss between
commercial and sport fisheries would be arbitrary and, therefore, assigns a Sl/lb.
value for striped bass, however caught, which apparently represents an averaging
of commercial and sport values. (Id., pp. 13-14). Based on data discussed above,
which indicates that reasonable estimates of the relative size of the sport and
commercial striped bass fisheries can be developed, we conclude that it is
appropriate to assign different values to recreationally. and commercially·caught
striped bass. We further conclude that the retail price (approximately St/lb.
presently) reflects the valuation added by the fisherman, the middle-men, and
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the retailer, and is, therefore, a sound basis for valuing commercially-caught
striped bass.
.
64. As noted above, the Applicant advanced an argument that different
values should not be aSSigned to commercial and sport catch because of the
unreliability of catch data, but, rather, that a value ofSl/lb. should be assigned
to striped bass, however caught. (Appl. Ex. 48, pp. 13-14). The Applicant
subsequently advanced, as an alternative approach for placing a value on the
diminution in the recreational striped bass catch which might be caused by
operation of the proposed facility, the theory of "consumer surplus". (Tr.
1015-1041; Appl. Ex. 55, Tr. following 1972). Consumer surplus is the
"value", in this case the value attributed to a day of recreational fishing for
striped bass, which a fisherman enjoys over and above the actual costs the
fisherman incurs for that day of fishing. (AppI. Ex. 55, p. 2). The theory is based
upon the premise that this psychological value of the. recreational fishing
experience decreases with each additional day of fishing, until some point at
which the fisherman perceives that the psychological value of fishing is worth
less than his actual out-of.pocket expenses. (Id.) Fixed costs (such as those
already incurred in purchasing fishing equipment, clothes, boats, etc.) are not
even considered because they do not influence the fisherman's decision to
engage in additional days of fishing (Id., pp. 5-6; Tr. 1019-1026).
65. The Applicant thus has attempted to quantify the value of fishing to a
sport fisherman by noting the statistics of behavior as costs of fishing and fishing
opportunities change. Both by quantifying the cost of a fisherman.day and the
average amount of fish caught, and by attempting to estimate the statistical
reduction in fishing as fish become less available, the Applicant generated
numbers for the worth of sport fish of the order of less than a dollar per pound.
66. The Staff and the State of Maryland both generated proposed values
around $5 per pound, using somewhat less sophisticated approaches based upon
total expenditures and total fish caught.
67. The Board feels that any of these techniques are so subjective and so
poorly developed as to be mere qualitative indicators. However, even such
qualitative indicators may be of value in striking what is patently a subjective
balance in costs versus benefits. While we do not place great reliance on the
actual numbers, we feel that $5/lb. probably overvalues the sports fishery and
$1/lb. probably undervalues it. A value for the commercial catch of $1/lb. seems
reasonable.
Proposals to Mitigate Potential Fish

Los~es

68. We tum next to a consideration of the various means which have been
proposed by the parties to mitigate the potential impact on striped bass, should
such measures prove necessary. Proposals included replacement of eggs and
larvae entrained, stocking of the canal region with artificiaIIY'rearedjuveniles, a
leaky breakwater, a groundwater intake, microdrums, a fast filter system,
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moving the planned intake eastward on the canal, and taking makeup water from
the discharge of the Applicant's Delaware City power plant. (Tr. 1042-1117,
1341-1376, 1463-1478, 1811-1814). The costs and effectiveness of the leaky
breakwater, groundwater intake, microdrums, and fast filter system were not
discussed at the hearing.
69. The Applicant claimed that the least costly and most effective means of
mitigating potential impact to the striped bass fishery due to entrainment at the
Summit Power Station is to stock the canal with eggs, yolk sac larvae, and
postlarvae, andlor perhaps with juveniles. (Tr. 1115-1116; Appl. Ex. 54). The
claim that this is the least costly alternative is not in dispute. What is not at all
certain is that this is the most effective means of mitigating impact. The survival
of hatchery-reared striped bass in an estuary, compared to the survival of wild
fish, is also unknown, even though at least one attempt has been made to
determine it. (Tr. 1848-1854).
70. Since the effectiveness of stocking eggs, larvae, and juveniles is not at this
time obvious, it cannot be said that this means of attempting to mitigate fishery
losses is clearly the most effective. It does appear, however, to be among the less
costly alternatives, and we, therefore, conclude that the Applicant should give
serious consideration to its use, should that prove necessary. (Tr. IllS, 1895,
1941-1945).
Analysis of Possible Alternative Intake Locations
71. Testimony was submitted by each of the parties on (1) alternative
locations of the intake on the canal to the east of the location proposed by the
Applicant and (2) use of Delaware City discharge water for makeup water
required by Summit. (Appl. Ex. 48, pp. 15,25; Knighton,pp. 6-11; Md. Ex. I,
pp. 80-88). All of the parties agreed that each of these alternatives would involve
lower entrainment losses than the Applicant'S proposed intake. (Appl. Ex. 48,
Table III; Knighton, Table IV; Md. Ex. 1, p. 80). The parties did not, however,
agree on the benefit-cost balance associated with these alternatives.
72. The Applicant's analysis based on its calculations of the monetary cost
of alternative intakes, its calculations of entrainment losses, and an estimated
value of $l/lb. of striped bass lost to the fisheries due to entrainment by the
Summit facility, indicated that none of the alternatives would be justified on a
benefit-cost basis. (Appl. Ex. 48, pp. 22-25). Maryland argued that the
Delaware City alternative appeared to be reasonable on an economic basis. (Md.
Ex. I, p. 88). The Staffs position was that Delaware City appeared to have the
most favorable benefit-cost ratio among'the alternative intake regimes reviewed.
(Knighton, Table VI on p. 10). The Staffs balance, however, utilized the value
$5/lb. for sport fish, a value that the Board feels is too high. Further, in view of
additional considerations (uncertainties in the Staffs Case B estimate of fishery
losses, land acquisition costs, tunneling costs, costs associated with crossing
wetlands, possible impact of the Delaware City intake on the Delaware fishery,
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and the questionable reliability of the Delaware City alternative), we have
concluded that any apparent advantage of the Delaware City alternative is, at
this time, outweighed by the uncertainties in the benefit-cost calculation. This
ultimate conclusion agrees with that of the Staff. (Knighton, p. 11; Tr.
1328-1337).
73. The Applicant has outlined in testimony (Appl. Ex. 48, pp. 18-21, Tr.
1045-1048, 1061-1069, 1475, 1478) the operat~onal difficulties inherent in
full·time reliance on the existing intakes at the Delaware City Power Plant. These
difficulties led it to conclude that if use of the Delaware City intake were
required (a position it does not accept), it would also build the intake currently
planned on the canal, for use in the majority of the year, when spawning was not
taking place (Id.). The Stafrs evaluation of the Delaware City intake gives no
indication of having taken account of these operational problems (Knighton
testimony, pp. 8, 11), though the Staff found that sufficient uncertainties
surround Delaware City to offset any apparent present advantages (Id., p. 11).
Maryland's testimony (Md. Ex. I, pp. 80-81) Similarly did not evaluate the
.
operational problems of the Delaware City intake location.
74. In essence, the Applicant's operational difficulties with Delaware City
may be characterized as an extreme reluctance to make the water supply for
Summit, its largest, newest base load plant, permanently and entirely dependent
on the continued operation of a distant intake built to serve plants more than 20
years older than Summit and not even owned by the Applicant. Getty Oil
Company owns the intake (Appl. Ex. 48, p. 18), which is not even connected
directly to the Delaware City plants (Tr. 1060). Getty also has an option to buy
the Delaware City plants themselves from the Applicant at five·year intervals
(Tr. 1063). Because of the greater age of the Delaware City complex (built
1958-1961) (Appl. Ex. 48, p. 19; Tr. 1061-1062), Getty lacks the incentive to
maintain it in the fashion that the Applicant would want for the Summit water
supply (Tr. 1063). Getty has also apparently indicated its readiness to shut down
the Delaware City complex even prior to the end of its useful life, for reasons
unrelated to the matter at hand (Tr. 1064). Added to these are such possible
problems as fires or other accidents at the Delaware City complex (Appl. Ex. 48,
p. 19, Tr. 11 06), and licensing and right·of·way difficulties associated with
pipeline construction or with physical modification of the Delaware City intake
to ease existing problems (Tr.l049,1478).
75. The Applicant does not object to use of pipelines as such: it evaluated
one for its proposed Denton site (an alternative to Summit); but there it would
have had control over the pipeline and the associated intake (Tr. 1068-1069).
Nor does the Applicant oppose the concept of multiple use of intake water when
feasible: such an arrangement will be used at its Indian River plant (Appl. Ex.
48, pp. 18-19). The Applicant's opposition to full·time use of Delaware City is
based on its prudent judgment that the likelihood of obtaining adequately
reliable service from it is unsatisfactorily low to serve its newest, largest base
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load facility (Appl. Ex. 48, p. 19; Tr. 1062). This is a judgment almost uniquely
within its province, and is not opposed by any testimony on point.
76. The Board finds the Applicant's operational arguments against full·time
reliance on the Delaware City intake convincing even if, as is unlikely, its use
were to be found justifiable in cost-benefit terms; and finds that the Delaware
City intake would not impose zero entrainment costs over the life of the Summit
plant, as had been assumed by the parties; and that, consequently, its use in the
form proposed by the State of Maryland cannot be justified on the present
record.
77. To resolve some of the uncertainties in the potential fish loss aspect of
the benefit-cost calculation, as affected by the proposed intake structure and
location, the Staff proposed the following construction permit condition:
The Applicant, during his preoperational environmental studies, shall
attempt to determine if larvae and young juvenile striped bass are
concentrated at banks or shallows in the canal during specific life stages. In
addition, the interchange of larvae and young juveniles between the canal
and contiguous waters and the relationship between age and geographical
location in the canal region shall be studied by the Applicant in an effort tq
quantify factors discussed in Section 5.5.2.1 of the Final Environmental
Statement. These studies will be carried out in accordance with a study plan
which has been approved by the Staff. If the application of the results ,of
these studies indicates that the local depletion factor (LDF) for the striped
bass is greater than 5%, the Applicant shall propose, and be prepared to
implement, measures to reduce such losses. If the local depletion factor
indicated is between approximately 2.75% and 5% the Applicant shall.
propose mitigation measures with their cost and technical basis for
consideration by the Staff in determining the degree of mitigation which is
appropriate. The Applicant shall report to the Commission the results of
these studies and mitigating considerations, as appropriate, within 18 months
of issuance of these construction permits (Knighton, pp. 11·12, as amended
at Tr. 1895-1897).
78. At the hearing the Staff presented a detailed outline of the study
program to be undertaken by the Applicant pursuant to the proposed condition.
(Tr. 1297-1302). The Applicant has agreed to undertake this program. (Tr.
1297). The Staff further stated that the final details of the study plan would be
settled only after discussions with the interested states. (Tr. 1390). The study
program is particularly designed to narrow the uncertainties associated with
flushing and lateral distribution which the Staff believes to be the predominant
factors in determining the local depletion factor. (Tr. 1455). The Staff testified
that it is continuing to refine the model which will be used in the study program.
(Tr. 1381, 1455-1459). Although this model is still in the process of
development, the Staff expressed confidence that the model will be able to
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quantify the factors of uncertainty (i.e., flushing, lateral distribution, gear
avoidance, and age differential). (Tr. 1381).
79. The Staff testified that if the results of the study program indicated that
the local depletion factor was greater than 5%, the Applicant would be required
to institute mitigating measures. (Tr. 1898). If the study should indicate LDFs in
the range of 2.75% to 5% the Applicant would be required to propose mitigating
measures, with their costs and technical bases, for consideration by the Staff in
determining the degree of mitigation which is appropriate. (Tr. 1898-1899,
1939). The Staff testified that the 2.75% level was chosen because it represented
the Staffs Case B loss value. (Tr. 1944). We conclude that the Staffs proposed
condition is likely to narrow the uncertainties associated with the calculation of
the local depletion factor and hereby impose it as a condition upon any
construction permits which may issue.
80. Maryland criticized the Staffs benefit-cost analysis for alternative
intake locations on the basis that it did not include any allowance for inflation
in the value of the fish loss. We are unable on the record before us to predict the
rate of future inflation or to conclude that fish will inflate at the same rate as
capital and operating costs. (See: Tr. 1916-1918). Furthermore, we do not
consider it necessary to determine an exact benefit':'--cost ratio for the alternative
intakes. We expect that the local depletion factor study program will
substantially narrow the uncertainties and enable the Staff to make a more
precise benefit-cost analysis. We have noted the range of benefit-cost ratios
generated by Maryland (Md. Ex. 3, p. A.5) and cannot say, recognizing the many
uncertainties that go into the ratio, that any of those values persuades us that
the intake must be moved at this time.
8!. Another intake modification was proposed in this proceeding: the
Applicant has proposed that the intake not be a shoreline intake as originally
proposed, but rather that the intake structure protrude into the canal. (Appl.
Ex. 46, p. -20, Figs. 2 and 4). Since the Staffs analysis of entrainment impact
was based on the shoreline originally proposed (Staff Ex. 1, p. 3-4), this
proposed modification has not yet been reviewed by the Staff pursuant to
proposed condition 7{g) in the FES; (Staff Ex. I, p. V) condition 7g is one of
the several conditions authorized by the Board in the "Conclusions of Law"
portion of this Initial Decision.
Transportation of Nuclear Fuel To and From
the Summit Power Station
82. The Board addressed two inquiries to the parties on the transportation of
nuclear fuel to and from the Summit Power Station. The first inquiry questioned
whether the exposures and hazards associated with the shipping of HTGR fuel
are the same as for light water-cooled reactor (LWR) fuel. The second inquiry
contained three SUbparts: (1) whether spent fuel would traverse Lum's Pond
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State Park and, if so, did the accidental and normal exposure estimates make
allowance for the possibly curious onlookers in the park, (2) whether any
exposure could be expected in a transport accident and from what source, and
(3) how great a residual risk of unauthorized diversion of fuel would exist, given
compliance with 10 CFR Part 73.
83. The Staff and Applicant presented testimony in response to the Board's
comments. Staff witness Barker testified that in his opinion the Staffs
"Environmental Survey of Transportation of Radioactive Materials To and From
Nuclear Power Plants" (WASH·1238, December 1972, which was prepared under
his supervision) could be appropriately applied to the transportation of HTGR
fuel, although the Survey was undertaken for LWRs. (Barker, Addendum 9, p.
3). The shipping distances and frequencies in WASH·1238 were averages for the
39 nuclear power stations surveyed, which included one HTGR. (Id., pp. 3-4).
Since these nuclear power stations are spread throughout the United States, the
average figure is considered representative of shipping distances to and from the
Summit site. (Id.) Similarly, the frequency of shipments surveyed in WASH·
1238 represented the average for the stations surveyed and the frequencies for
Summit fall within the range reported for LWRs surveyed. (Id., pp. 4-5). We
conclude that the shipping distances and frequencies reported in WASH·1238 are
applicable to Summit.
84. The Board also queried whether it is appropriate to use release estimates
based on the LWRs studied in WASH·1238, since those estimates assume escape
of water coolant and isotopes and gases associated with LWR fuel. Barker
testified that an accidental release from an HTGR fuel cask is less likely than
from an LWR fuel cask because (1) the coolant is in a soli4, rather than a liquid
form (Tr. 517-518), (2) greater physical restraints are provided by the matrix of
the HTGR fuel (Tr. 518; Barker, p. 5), and, unlike an LWR cask, an HTGR cask
does not have a pressure release valve. (Tr. 518). While the types of radioactivity
that could escape would differ somewhat from those associated with LWR fuel,
the more hazardous isotopes, such as plutonium and uranium·233, would not be
released because of ~he physical restraints provided by the matrix of the fuel
itself. (Id. at 5). The physical configuration of the fuel in transport was
described in the Applicant's Supplemental Testimony on Transportation of
Nuclear Fuel To and From Summit Power Station (Appl. Ex. 6 incorporated at
Tr. following 123, admitted at Tr. 129, pp. 5-6, 10-12) and in the PSAR
(Appl. Ex. 2) at §3.8.1 (fresh fuel) and §3.8.2 (irradiated fuel). We conclude
that the release estimates of WASH·1238 can be appropriately, and conserva·
tively, applied to transportation of Summit fuel.
85. In response to the Board's question whether spent fuel would normally
traverse Lum's Pond State Park, the Applicant testified that the railroad line on
which spent fuel will be transported does not traverse the park, though it does
pass along the park's eastern boundary. (Appl. Ex. 6, p. 8). In any event, the
WASH·1238 exposure estimates used by both the Staff and Applicant do take
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into account curious onlookers who might walk up to a railway car carrying
spent fuel while it is temporarily stopped on the tracks. (Barker, p. 7; Appl. Ex.
6, p. 8).
86. The Board next inquired whether any exposure could be expected in a
transport accident and, if so, from what source. Staff witness Barker testified
that crews clearing an accident site could be exposed to radiation levels of 50 to
1000 mrems/hr because of the higher radiation levels permitted close to the
surface of the cask. (Barker, p. 8). The period of exposure would, however,
likely be brief. (Id.) Also, in the extremely unlikely event of an accident more
severe than hypothesized, a limited amount of radioactive gas might escape and
could result in small exposures. (Id.)
87. In its final question on transportation of fuel to and from the Summit
facility, the Board asked for an estimate of the residual risk of unauthorized
diversion, assuming compliance with 10 CFR Part 73. The greatest threat of
diversion exists during the shipment of fresh fuel, which contains fully enriched
uranium (i.e., uranium containing more than 90% U-235). (Barker, pp. 8-9;
Appl. Ex. 6, p. 10). Fresh fuel being shipped to Summit wiIl be required to meet
the requirements of 10 CFR Part 73, in addition to 10 CFR Part 70 pertaining
to the issuance of licenses for, inter alia, transport of special nuclear material
(SNM). (Barker, p. 9). Part 70 requires an applicant for a license to (1) prepare a
plan for protection of SNM in transit and submit the plan to the Staff for
approval and (2) provide appropriate physical protection during transit. (Id.)
Part 73 requires additionally (1) armed guards, (2) radiotelephone communications, (3) no scheduled intermediate transfers and (4) identifying letters or
numerals on tops and sides of vehicles. (I d.) The extreme difficulty of extracting
U-235 from the fuel matrix serves as a further deterrent to unauthorized
diversion. (Appl. Ex. 6, pp. 10-14). Based on the factors enumerated above, the
Staff (Barker, p. 13) and the Applicant (Appl. Ex. 6, p. 14) conclude, and we
concur, that the residual risk of unauthorized diversion of fresh fuel being
shipped to the Summit facility is extremely low. Considering the high radiation
levels (Appl. Ex. 6, p. 10; Barker, p. 9) and the size, weight, and immobility of
the rail car used (Appl. Ex. 6, pp. 11-12, and Fig. 2), we conclude that the
residual risk of diversion of irradiated fuel is even more remote. High radiation
levels are also a deterrent to any potential diversion of radioactive wastes
shipped from Summit. (Appl. Ex. 6, p. 10; Barker, p. 9).
Environmental Impacts Of The IITGR Fuel Cycle
88. The Staff (Hill and Haws, Tr. following 1671) and the Applicant (Appl.
Ex. 62, Tr. following 160l) presented testimony on the environmental impacts
of the IITGR fuel cycle. The HTGR being a relatively new commercial
technology, the Staffs testimony represented its first public assessment of the
HTGR fuel cycle impacts. (HiIl, p. Sol). Accordingly, the Staff addressed the
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topic in some depth. The Staff investigated the environmental impacts associated
with uranium mining, uranium milling, uranium hexafluoride production,
uranium enrichment, thorium production, the preparation of fuel elements,
commercial waste burial, storage of irradiated fuel from Summit, and transportation between the above-enumerated fuel cycle facilities. (mit, passim). Transportation of fresh fuel to Summit and irradiated fuel and wastes from Summit
was considered in separate testimony filed by the Staff in this proceeding.) The
Staffs fuel cycle study was based upon the production of an initial core for one
of the two Summit units. (Hill, p. S-1). Since subsequent annual reloads
(approximately one-fourth of a Summit core will be replaced annually) will
require only approximately 40 percent of the initial requirements of highly
enriched uranium and roughly one-fourth of the initial amount of thorium, this
approach provides a conservative estimate of the average annual environmental
considerations. (Id.) The environmental impacts of the Summit fuel cycle are
summarized in the Staffs Table S-3. (Hill, pp. S.:s-S-lO)_ The Staff then
compared the environmental impacts from Table S-3 with the environmental
impacts associated with operation of the Summit Power Station, itself (two units
versus two initial cores). (Guberman, Tr. following 1673, Table 2). On the basis
of this comparison and the benefits of the Summit facility set forth in Section
10 of the FES (Staff Ex. I), the Staff concluded that the environmental impacts
of fuel cycle activities supporting production of initial cores for the Summit
units are small when compared to the overall benefit-cost balance for the
Summit Power Station (Guberman, p. 3).
89. The results of the Applicant's investigation of the environmental impacts
of the HTGR fuel cycle (Appl. Ex. 62, Table 2, pp. 9-11) are in substantial
agreement with the Staffs conclusion. The Applicant's calculations are for an
annual fuel requirement (AFR), rather than the initial fuel load used by the
Staff. (Id., p. 4). The. Applicant has, however, introduced an element of
conservatism into its calculations by basing it upon a hypothetical 1,000 MWe
HTGR (each Summit unit is rated at 770 MWe). (Id.) A second element of
difference between the Staffs and the Applicant's analyses is that the Applicant
has included reprocessing of irradiated fuel and fabrication of recycle fuel in its
study. It is the Staffs position (Tr. 769-770), and the Applicant concedes
(Appl. Ex. 62, p. 2), that use of recycle fuel at Summit cannot commence until
Staff approval has been obtained. Furthermore, the Applicant admitted that
facilities for reprocessing spent fuel from Summit and for fabricating recycle fuel
do not presently exist, nor are they yet under construction (Tr. 1733-1734).
We conclude that the Staffs testimony includes consideration of all of the fuel
cycle steps that are appropriate for consideration upon this application. The
environmental impacts associated with the reprocessing and refabrication steps
will be considered in later proceedings. (Tr. 769-770). Upon consideration of
the testimony filed by the Staff and the Applicant, we further conclude that the
incremental environmental impact of the fuel cycle activities supporting Summit
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is small when compared to the overall benefit-cost balance for the Summit
facility and does not tip the balance against construction of the facility.
Emergency Planning
90. While emergency planning is not technically a subject for determination
at the environmental and site suitability phase of this proceeding, New Jersey
did file testimony concerning its state plan for responding to emergencies at
nuclear facilities. (New Jersey Exs. 1 through 4). The testimony was offered to
indicate that should an emergency arise at the Summit facility, a plan exists to
handle that contingency within New Jersey provided that state receives prompt
notification. (Tr. 210). Testimony by the Applicant indicates that it will notify
the radiological health authorities of the States of Delaware, New Jersey,
Maryland, and Pennsylvania should any emergency arise which might have
off-site consequences. (Appl. Ex. 2, § 13.3.11.4, p. 13.3-14). The acceptability
of the Applicant's emergency plan is a subject for determination in the
radiological health and safety phase of this proceeding.
Environmental Summary
91. Based on the entire record, the Board finds that the environmental and
economic benefits from the construction of the Summit facility, particularly the
necessity for the Applicant to supply electrical power to meet the demand and
expected growth in electrical use within its service area (FES § §8.2, 8.4, 8.5),
will be greater than the environmental and economic costs that will necessarily
be incurred by construction and operation of the facility. Therefore, the Board
finds that the balance between the benefits and costs involved in the
construction of the Summit facility favors granting the construction permit for
the facility.
92. Further, independently considering the final balance among conflicting
environmental factors set out in the record in this proceeding, the Board finds
that the appropriate action to be taken is to authorize the granting of the
construction permit for the Summit Power Station, Units 1 and 2, if such action
is also found to be wiihanted following completion of the health and safety
portion of this proceeding.
93. The Board finds on the record in this proceeding that a systematic,
interdisciplinary approach has been employed in the environmental (NEPA)
review of the proposed Summit Power Station, that environmental factors have
been given appropriate consideration in decision-making along with technical
and other considerations, and that evaluation of alternatives to minimize
environmental impacts and suitable cost-benefit analyses, as required by NEPA
and 10 CFR Part 51, have been conducted.
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The State of Delaware's §401 Conditions
94. Delaware has imposed two conditions on its issuance of the §401
FWPCA water quality certification. 6 The first relates to chlorine concentrations
and is not in issue. The second, relating to monitoring for substantial adverse
effects of the intake structure on the striped bass population and corrective
measures, is attacked by the Applicant as going beyond the permissible scope of
the State's conditioning authority under §401, since the condition relates to the
intake rather than the plant discharge.
95. The Applicant cites the Appeal Board's decision in FitzPatrick' as
decreeing "the manifest duty" of a hearing board to disregard any State
conditions not expressly and solely related to water quality. However, we do not
read FitzPatrick to be so restrictive. A careful reading of the Appeal Board's
language in that decision together with the wording in § §51l(c)(2)(A) and
316(b) compel us to conclude otherwise. §511(c)(2)(A) of the FWPCA states as
follows:
(2) Nothing in the National Environmental Policy Act of 1969 (83 Stat.
852) shall be deemed to(a) authorize any Federal agency authorized to license or permit the
conduct of any activity which may result in the discharge of a pollutant into
the navigable waters to review any effluent limitation or other requirement
established pursuant to this Act or the adequacy of any certification under
section 401 of this Act;... [Emphasis added.]
FWPCA §316(b) states:
(b) Any standard established pursuant to section 301 or section 306 of
this Act and applicable to a point source shall require that the location,
design, construction, and capacity of cooling water intake structures reflect
the best technology available for minimizing adverse environmental impact.
96. Accordingly, we hold that both of Delaware's conditions expressed in its
§401 FWPCA water quality certificate must be included as conditions in any
Federal permit or license for construction or operation at the proposed plant
site.

'Since receipt of a copy of the § 401 certificate, the Board has received from the
Deputy Attorney General of the State of Delaware a correction to the chlorine portion of
the certificate, as follows: "free residual chlorine" should read "total residual chlorine," in
paragraph number 1. See Appl. Ex. 70A.
7 Power Auth. of the State of N. Y., et al. (FitzPatrick Nuclear Plant), ALAB·173,
RAI·74·1, 45, SO-51 (Jan. 29,1974).
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III. CONCLUSIONS OF LAW
97. The Board has given careful consideration to all of the documentary and
oral evidence presented by the parties. Based upon our review of the entire
record in this proceeding and the foregoing findings, and in accordance with
§50.1O(e) and 10 CFR Part 5 I of the Commission's regulations, the Board has
concluded as follows:
(1) The certification from the State of Delaware issued to the Applicant
on June 12, 1975 (the §40I certification) meets the requirements of
Section 40I(a)(1) of the Federal Water Pollution Control Act Amendments
of 1972 (FWPCA).
(2) The two conditions imposed by the State of Delaware in the §401
FWPCA certification must be incorporated as conditions to any construction
permits issued hereunder as well as subsequent operating licenses issued to
the Applicant for this plant site, pursuant to the provisions of Section
401 (d) of the FWPCA.
(3) The environmental review conducted by the Staff pursuant to the
National Environmental Policy Act of 1969, as presented in the FES (Staff
Ex. I) and the Staffs supplemental written and oral testimony in this
proceeding, has been adequate.
(4) The requirements of Section 102(2)(A) , (C) and (D) of the National
Environmental Policy Act of 1969 and 10 CFR Part 5 I have been complied
with in this proceeding.
(5) The Board has independently considered the final balance among
conflicting factors contained in the record in the proceeding and determines
that the appropriate action to be taken (if this Board, after hearing the
evidence in the radiological health and safety phase of this proceeding,
should make affirmative findings on issues 1-3 and a negative finding on
issue 4 set forth in the Notice of Hearing) is issuance of construction permits
for the proposed Summit Power Station, Units I and 2, subject to the
conditions for the protection of the environment recommended by the Staff
on pages iv-v [para. 7(a) through (g)] of the FES (Staff Ex. I), except that
condition 7(d) is amended to read as set forth in Finding 77 above, and
condition 7(e) is amended to be consistent with the §40I FWPCA
certification issued to the Applicant herein, and subject, also, to the two
conditions imposed by the State of Delaware in its §40I FWPCA water
quality certification issued to the Applicant on June 12, 1975 (AppI. Ex. 70,
70A), and the Board's chlorination restriction contained in Finding 18.
(6) Based upon the available information and review to date, there is
reasonable assurance that the Summit site is a suitable location for a nuclear
power reactor of the general size and type proposed from the standpoint of
radiological health and safety considerations under the Atomic Energy Act
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of 1954, as amended, and rules and regulations promulgated by the
Commission pursuant thereto.

IV. ORDER
98. Based upon the Board's Findings and Conclusions, IT IS ORDERED
THAT: This Partial Initial Decision shall constitute a portion of the Initial
Decision to be issued upon completion of the radiological health and safety
phase of this proceeding. IT IS FURTHER ORDERED THAT: In accordance
with Sections 2.754, 2.755, 2.760, 2.762, 2.763, and 2.764(a) of the
Commission's Rules of Practice, 10 CFR Part 2, this Partial Initial Decision shall
be effective immediately and shall constitute the final action of the Commission
thirty (30) days after the date of issuance hereof, subject to any review pursuant
to the Rules of Practice. Exceptions to this Partial Initial Decision may be filed
by any party within seven (7) days after service of this Partial Initial Decision. A
brief in support of the exceptions shaH be filed within fifteen (15) days
thereafter, twenty (20) days in the case of the Staff. Within fifteen (IS) days
after service of the brief of appellant (twenty (20) days in the case of the Staff),
any other party may file a brief in support of, or in opposition to, the
exceptions.
IT IS SO ORDERED.
THE ATOMIC SAFETY AND
LICENSING BOARD

Robert L. Holton, Member

Frederick J. Shon, Member

Thomas W. Reilly, Esq., Chairman
Issued at Bethesda, Maryland
this I st day of August, 1975.
(Appendixes A and B are omitted from this publication but are available ~t the
Commission's Public Document Room, Washington, D. C.)
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD

Thomas W. Reilly, Chairman
Frederick J. Shon, Member
Dr. Robert L. Holton, Member

In the Matter of
DELMARVA POWER & LIGHT COMPANY
and
PHILADELPHIA ELECTRIC COMPANY

Docket Nos. 50·450
50·451
August 5, 1975

(Summit Power Station, Units 1 and 2)
SUPPLEMENT TO THE
PARTIAL INITIAL DECISION
OF AUGUST 1, 1975

'Licensing Board issues supplement to its partial initial decision on
environmental and site suitability aspects of the facility (LBP·75-43).

ATOMIC ENERGY ACT: APPENDIX I
The Board accepted the fact that the plant's effluents would meet the design
objectives of proposed Appendix I to 10 CFR 50 as a demonstration that the
plant's radiological impact would be small, but specifically rejected the idea that
an HTGR must be shown to comply with the finally adopted Appendix I, since
the appendix is strictly applicable only to light water reactors.

APPEARANCES

Donald P. Irwin, Esq., and F. Case Whittemore, Esq., of
Hunt, Williams, Gay & Gibson, Richmond, Virginia;
E. Dickerson Griffenberg, Esq., of Potter, Anderson and
Corroon, Wilmington, Delaware, for the Applicant,
Delmarva Power & Light Co., et. a1.
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Michael Parkowski, Esq., Deputy Attorney General, Dover,
Delaware, for the State of Delaware.
Mark L. First, Esq., Deputy Attorney General, Trenton,
New Jersey, for the State of New Jersey.
Barbara Gellman, Esq., Spec. Asst. to the Attorney General;
Edward F. Lawson, Esq., and Dr. Paul D. Massicot, for the
State of Maryland.
Stephen H. Lewis, Esq. Thomas M. Bruen, Esq., and
Frederic S. Gray, Esq., Office of the Executive Legal
Director, U. S. Nuclear Regulatory Commission,
Washington, D. C., for the NRC Regulatory Staff.

I. INTRODUCTION
On August 1, 1975, this Board issued a Partial Initial Decisiori (Partial
Construction Permit Proceeding-Environmental Matters and Site Suitability
Only) in the above-captioned case. This Supplement is intended to supply
'certain findings inadvertently omitted from that Partial Initial Decision.

II. FINDINGS OF FACT
Radiological Impact of Plant Operation
1. During routine operation of the plant, small quantities of radioactive
materials will be released to the environment. The gaseous and liquid effluent
treatment systems, which are designed pursuant to 10 C.F.R. Sections 50.34a,
50.36a and 10 C.F.R. Part 20, to keep radioactive releases as-low-as practicable,
(See Findings 2-4, infra) also serve to minimize the radiological exposure of
biota other than man. The Staff has concluded that no detectable radiological
impact is expected to the aquatic biota or terrestrial mammals as a result of the
quantity of radionuclides to be released into the canal and into the air by the
Summit Station. (FES Sections 5.4.Ll-5.4.1.3)
2. In order to aid in its assessment of the potential radiological impact of
Summit Power Station on man, the Board posed the following question:
The consistent assumption throughout the FES that releases "as low as
practicable ..." for this reactor can be taken to be identical to releases "as
low as practicable" for LWR's seems ill-founded. For example, it is clear that
a release rate "practicable" for tritium generated essentially carrier-free in
the primary gas coolant might not be "practicable" for tritium generated in
water solution in an LWR. Similarly, the physical and chemical forms of
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other isotopes generated by an HTGR differ vastly from the forms generated
by an LWR. The Board will require further evidence that the LWR limits are
a ppropria te.
3. In response to the Board's question, testimony was filed by the Staff
(Burke, following Tr. 418) and the Applicant. (Applicant's Exhibit 5) The Staff
agreed with the Board's. observation that the Staff was using "as low as
practicable" (A LAP) numerical values derived from experience with LWRs.
(Burke, page 2) Specifically, the Staff testified that it was using in its review of
the Summit application the numerical design objectives set forth in its
Concluding Statement of Position in the Appendix I rule making proceeding,
Docket No. RM-sO-2 (the relevant portions of which appear as Staff Exhibit 2 in
this proceeding) to determine whether the effluent releases from Summit would
be as low as practicable. (Tr. 434) The Staff and the Applicant agree that there
does not yet exist a sufficient data base drawn from operating experience with
HTGRs to develop ALAP guidelines specifically applicable to HTGRs. (Burke,
page 3; Applicant's Exhibit 5, page 3) The Staff also testified that the impact
from radioisotope releases at the levels set forth in its Concluding Statement
would be insignificant. (Burke, page 3) The Applicant concurs. (Applicant's
Exhibit 5, page 3)
4. The Staff acknowledges that the available data from operating HTGRs
(e.g., Peach Bottom 1) indicate that some of the radioactive discharges may be
lower than those from LWRs with comparable electric generating capacity.
(Burke, page 2) The Staff also agreed with the Board that the composition and
physical forms of the isotopes generated in HTGRs will be different from those
generated in LWRs. (Id.) For example, since (as the Board pointed out) tritium
will be in the form of a gas in the HTGR, it can be effectively removed from the
reactor coolant by means of titanium sponge and disposed of as a solid. (Id.)
This will reduce tritium releases to the environment from an HTGR as compared
to an LWR. (Id.) The Staff went on to point out, however, that noble gases
releases from HTGRs and LWRs are expected to be similar. (Id.) With respect to
radioiodine releases from HTGRs, the data indicate that such releases will be
lower than from LWRs due to a plate-out mechanism, but it is not known if this
mechanism will be effective throughout the life of the plant. (Id.) We conclude
that although the releases and associated doses may for some isotopes prove to
be lower from HTGRs than LWRs, there is insufficient data available at this time
to determine exactly what appropriate numerical design objectives would be for
HTGRs. However, we agree with the Staff and the Applicant that it is reasonable
and prudent to use the proposed Appendix I numerical values, as stated in the
Staffs Concluding Statement, as interim working benchmarks against which to
determine whether the releases from Summit will be as low as practicable.
'5. The source term for gaseous effluents calculated by the Staff reveals
iodine-131 releases of less than 0.0001 Ci/yr. (Staff Exhibit 1, Table 3.4) The
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Applicant's calculation yields the' same value. (Applicant's Exhibit 1,
Table 3.5-41) These calculated values are well within the design objective of
1 Ci/yr. (Applicant's Exhibit 5, Table 1) The Staffs calculated source term for
liquid effluents yields a total release, excluding tritium, of approximately 0.1
Ci/yr. (Staff Exhibit I, Table 3.3) The Applicant calculates 1.44 X 10-3 Ci/yr.
(Applicant's Exhibit I, Table 3.5-23) Both calculated values are significantly
below the design objective of 5 Ci/yr. (Applicant's ExJotibit 5, Table 1)
6. The Staffs calculated .doses from radioactive material in liquid effluents
are set forth in the FES for various pathways of exposure and affected organs.
(Staff Exhibit 1, Table 5.6) The doses to the total body, GI tract, thyroid, and
bone comply with the design objective value of 5 rnrem/yr. (Id., Applicant's
Exhibit 5, Table 1)1 The Applicant's calculations also yield values well within
the design objective. (Applicant's Exhibit 1, Table 5.3- I) The Staffs calculated
doses from gaseous effluents are set forth in the FES for the site boundary, the
"first real cow", the nearest farm, the nearest residence, and the nearest
recreation area. (Staff Exhibit I, Table 5.7) Calculations have been made for the
doses to the total body, skin, and thyroid. (ld.) At each of these locations, the
Staffs calculated dose is well within the design objectives of 5 mrem/yr. to the
total body, 15 rnrem/yr. to the skin, and 15 mrem/yr. to the thyroid from
radioactive iodine and radioactive material in particulate form. (ld.; Staff
Exhibit 2, pages 27-29) The air dose calculated by the Staff is also well within
the design objectives of 10 millirads/yr. due to gamma radiation and 20 millirads/yr. due' to beta radiation. (Staff Exhibit I, Table 5.7; Staff Exhibit 2,
page 28) The Applicant's calculated doses from gaseous effluents are also well
within the design objectives. (Applicant'S Exhibit I, Tables 5.3-3, 5.3-4;
Applicant's Exhibit 5, Table 1) We conclude that the gaseous and liquid
effluents from Summit and the resulting dose to man will be in accordance with
the proposed Appendix I design objectives as stated in the Staffs Concluding
Statement.
7. Delaware filed testimony on the impact on the population within a 100
mile radius of the Summit site of doses from 21 nuclear power plants (operating,
being built, or on order) which it calculated to fall within this 100 mile radius.
(Delaware Exhibit I, Multiple Plant Impact, page 2) Delaware maintained that it
was impossible to achieve the objectives of proposed Appendix I to 10 CFR
Part 50 because the effluents from each of these contributing plants were greater
than the guidelines set forth in proposed Appendix I. (ld., Multiple Plant
Impact, page I)

I The Applicant incorrectly identified 15 mrem/yr. as the design objective for dose to
the thyroid from liquid effluents. (Applicant's Exhibit 5, Table 1) The correct value is
5 mrem/yr., since that numerical value applies to "an annual dose or dose commitment to
the total body or to any organ". (Staff Exhibit 2, page 26)

254

8. We have already concluded, above, that the releases and doses from
Summit will be in accordance with the proposed Appendix I design objectives as
set forth in the Staffs Concluding Statement. It appears that Delaware, in
formulating its testimony, was relying upon the original proposed rule issued for
comment in 1971. (Tr. 434) Furthermore, Delaware did not focus so much upon
the numerical design objectives for effluents and doses from a particular site, as
upon the 400 man-rems/yr. per 1,000 megawatts electrical nuclear generating
capacity at a site and 1 miIIirem per year average exposure to large population
groups which the Staff expected to result from all reactors in the year 2000
based upon adherence to its proposed site boundary design objectives. (Delaware
Exhibit I, Dose Evaluation)
9. The Staff testified that in its review of the Summit application, as in all
reviews of applications for nuclear power reactors, it did not specifically evaluate
the cumulative regional radiological impact of operation of all existing and
proposed nuclear plants within a 100 mile radius of the Summit site. (Murphy
and ESSig, following Tr.420, pages 1-2) Rather, the Staff assessed only the
incremental effects of the Summit plant over and above already existing
environmental radiological conditions ("background"), which would include
contributions from already-licensed plants. (ld., page 2) The Staff testified that
by holding releases and doses from Summit to the proposed Appendix I values,
an annual average total body dose (and thyroid dose) of 0.1 millirem could be
achieved. (ld., pages 2-3) The average annual total body dose from gaseous
releases to the 6.4 million people within 50 miles of the Summit site was
calculated by the Staff to be 0.0014 millirem. (StafT, Exhibit 1, Table 5.9) The
Staff also calculated the annual cumulative dose to this population and found it
to be 30 man-rem. (Staff Exhibit 1, Table 5.10 and page 5-16, as revised, infra)
The Staff testified that the 400 man-rem per 1,000 MWe figure from the original
proposed Appendix I was a measure of the impact on the population in a region
from all the reactors at one particular site. (Tr. 425-426) In that sense, it was a
measure of regional impact. (ld.) We conclude that the 1 millirem average annual
dose (since revised to 0.1 millirem) and the 400 man-rem dose per 1,000 MWe
set forth in the original proposed Appendix I are not design objectives
themselves, but are, rather, the population exposures expected to result given
the design objectives. We fmd that the cumulative annual dose (in man-rem) and
the average annual dose (in millirem) to the popUlation within 50 miles of the
Summit site are well within these values.
10. The Board thus fmds that the total radiological impact implied by the
doses set forth in the FES is negligibly small. We further fmd that, although the
numerical values of proposed Appendix I ·are not strictly applicable to HTGR
technology, it is unlikely that any protection measures which could be termed
"practicable" would require expenditures of a size which would materially affect
a cost-benefit balance or a choice of alternative power sources.
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11. Delaware also raised concerns relative to the potential buildup of
radionuclides in aquatic organisms and the program which would be required to
monitor this buildup. (Delaware Exhibit 1, Monitoring page 2) The Staff agrees
that radionuclides do tend to concentrate in aquatic organisms (Staff Exhibit 1,
Table 5.5) and that monitoring of such organisms should be conducted. (Murphy
and Essig, following Tr. 420, page 3) The Staff testified that the Applicant has
committed to conduct a preoperational radiological environmental monitoring
program, including monitoring of aquatic organisms for levels of radioactivity,
which is to begin thirty months prior to startup of Summit. (Applicant'S
Exhibit 1, page 6.1-19) The Staff has reviewed this program and found it
acceptable. (Staff Exhibit 1, page 6-5) The program is also similar to that
recommended by the U. S. Environmental Protection Agency. (Murphy and
Essig, following Tr.420, page 3) The Staff further testified that the preoperational data wiII be examined during its review of the operational monitoring
program and that based upon that examination, appropriate changes in the scope
of the operational monitoring program could be required. (ld., page 4) We
conclude that the Applicant has set forth an acceptable program for monitoring
of buildup of radio nuclides in aquatic organisms.
12. We conclude that the impact due to the buildup of radionuclides in biota
wiII, therefore, also be confined to a negligible level and properly monitored.
13. Subsequent to the environmental hearing, the Commission issued its
Opinion in the Appendix I rulemaking hearing. (CLI-75-5, NRCI-75/4R 277,
April 30, 1975). By letter dated May 13, 1975, we requested the parties to
comment upon the applicability, if any, of Appendix I to the Summit
proceeding. In response, we received memoranda of law from the Applicant
(dated May 23, 1975) and the Staff (dated July 11, 1975). The Staff also
submitted the affidavits of Messrs. Collins and Kastner under cover of a motion
for their admission. There have been no objections to the Staffs motion. We
hereby admit the Staffs affidavits into evidence in this proceeding.
14. The Staff took the position that Appendix I is not applicable to Summit.
As basis for its position, the Staff pointed to the unambiguous statement of the
Commission that" [t] he guides in [Appendix I] are appropriate only for light
water cooled nuclear power reactors and not for other types of nuclear
facilities." (NRCI-75/4R at 288) The Staff noted that this limitation follows
directly from the fact that the numerical guides were adopted based upon
experience with operating LWR's (Collins, supra). The Staff also noted that
reevaluation of parameters and models used in calculating radioactive releases
were being undertaken by the Staff pursuant to Appendix I, but testified that
the need for any reevaluation for HTGR releases was not apparent, since there
does not yet exist sufficient operating data for HTGR's. (ld.) The Staff
concluded that radioactive releases had been properly evaluated against proposed
Appendix I and that no further evaluation was necessary to demonstrate that
releases from Summit wiII be as low as practicable. (ld.)
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15. The Staff testified that the Commission had clearly stated that the dose
guidelines of Appendix I were applicable only to LWR's. (Kastner, supra) The
Staff noted, additionally, that the doses calculated by both the Staff and
Applicant were well within the design objectives of proposed Appendix I and
any recalculation using the new models currently under development would not
affect its conclusion that the Summit releases will be as low as practicable. (Id.)
16. The Applicant took the position that although Appendix I literally
applies only to LWR's, it should nevertheless be applied to Summit. (Applicant's
Memorandum pages 4-13) The Applicant argued that since the Staff had
applied the design objectives of proposed Appendix I, it should logically apply
Appendix I as finally promulgated. (Id., pages 4-5) The Applicant believed,
however, that the further evidentiary submissions required could await the
radiological health and safety hearing. (Id.) pages 9-13)
17. We are persuaded by the Staff that Appendix I is not applicable to
HTGR's (e.g., Summit). The Commission has clearly indicated that Appendix I is
applicable only to LWR's. (NRCI-75/4R at 288) The testimony in this
proceeding further indicates that there is insufficient operating data from
HTGR's to determine whether Appendix I values are truly appropriate for
HTGR's. (Burke, page 3; Applicant's Exhibit 5, page 3)
18. We have found, above, that the radiological releases expected from
Summit will be in accordance with proposed Appendix I. On this basis, we have
concluded (Finding 10, supra) that the environmental impact will be minimal
and that any "practicable" improvement in such impact will be of negligible
weight in the associated balances.

III. FINDINGS OF FACT
Site Suitability
19. The Applicant and the Staff have evaluated the suitability of the
proposed site for the Summit Power Station from the standpoint of radiological
health and safety considerations. The Applicant introduced its Preliminary
Safety Analysis Report for the limited purpose of providing evidence on this
subject (AppI. Ex. 2), and the Staff submitted a document entitled "Report of
AEC Regulatory Staff on Site Suitability (hereinafter, "Site Suitability Report"
(Tr. follOwing p.283) The Staffs testimony concluded that the site was
acceptable with respect to considerations of population density and use
characteristics; nearby industrial, transportation, and military facilities; seismology and geology; meteorology; and hydrologic engineering. Delaware raised
questions respecting meteorology (Tr.717-718) and Delaware and the Board
inquired into the hydrology of the site. (Tr.718-734) In response to these
questions the Staff prepared further supplemental testimony on hydrologic
suitability of the Summit site. (Tr. following 1755) That testimony revealed that

257

groundwater hydrologic suitability of a proposed nuclear power plant site is
based, inter alia, upon a determination of compliance with 10 CFR Part 20
concentration limits on radioactive effluents in the nearest body of water as a
result of a postulated liquid radwaste spill. (ld., pp. 2,4,5) With respect to the
Summit site, as it now exists or might exist during plant life as a result of
hydrologic changes, the Staff concluded that concentrations of critical isotopes
would be well within Part 20 limits and that peak concentrations would be of
only short duration. (ld., pp. 4-5) In response to Delaware, the Staff noted that
the boring holes at the site had been either filled with cement grout or cased and
then grouted outside the casing (if they were to be used as observation wells).
(ld., pp.5-6) The Staff testified that this procedure assured that it would be
highly unlikely that a liquid radwaste spill would reach the water-table or deeper
aqUifers. (ld., at 6) On the basis of the above testimony the Board finds that the
Summit site is acceptable with respect to hydrologic considerations.
20. The Staff concluded that the site is acceptable with respect to
meteorological characteristics. (Site Suitabil. Rep. Sec. D) Pending receipt of one
year of on site meteorological data taken at the Summit site, the Staff reviewed
data taken at the Salem Nuclear Generating Plant site (about 9 miles
east-southeast of Summit). (ld.) The Staff believed that data from the Salem site
would be reasonably representative of conditions at the Summit site. (ld.) In any
event, the Staff will review the onsite data from the Summit site in the Safety
Evaluation Report. (ld.) After reviewing the available data we find that the
Summit site is acceptable with respect to meteorological characteristics.
21. The Applicant has provided a detailed description of the site (Appl.
Ex. 1 §2; Appl. Ex. 2 §2). The 1,807 acre site for the proposed plant is located
15 miles southwest of Wilmington, Delaware, the nearest population center with
a population greater than 25,000. Wilmington's 1970 census population was
80,386. (Appl. Ex. 1, p.2.2-1) The Applicant has selected a distance of 2 miles
as the radius for the low population zone (Appl. Ex. 2 §2.l.3.3, p. 2.l;-r6)"; thus
the population center distance is greater than one and one-third times "the ~adius
of the low population zone as required by 10 CFR Part 10ff The 1970
population density was 326 or fewer people per square mile
any distance
within a radius of thirty (30) miles. This density is projected to increase to about
821 people per square mile in the year 2020 (Site Suitability Report, p. 2).
22. The minimum radius of the exclusion area boundary is 560 meters
(Appl. Ex.2 §2.1.2.l, p. 2.1-1; Appl. Ex. 50, p.l). The exclusion area lies
entirely within the Applicant's property (Appl. Ex. 50, p. 1). For the minimum
exclusion area, low population zone, and population center distances, the Staff
has concluded that there is reasonable assurance that adequate engineered safety
features can be provided to meet the dose guideline values of 10 CFR 100 (Site
Suitability Report, p. 3).
23. The Staff and Applicant have described and considered the industrial,
transportation, and military facilities in the site vicinity. (Appl. Ex. 2 §2.2;

at
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Appl. Ex. 1 §2.2; Site Suitability Report, pp. 3-6). The nearest railroad line is
operated by Penn Central and is located 1.2 miles west of the site. The nearest
high"{ays to the site are U. S. Highway 13·301N two miles east of the site and
Delaware Highway 896-72·301S about 1.5 miles west of the site. The C&D
Canal, approximately 1.2 miles north of the site, provides access for shipping
between the Delaware River and the Chesapeake Bay. Considerable quantities of
freight passing the site via the railroad and the canal may present potential
hazards to the operation of Summit Power Station. Analyses performed by the
Applicant (Appl. Ex. 2, PSAR Q.2.1S-2.16b, Q.2.64 and 2.64a) on effects of
gasoline explosion, flammable vapor clouds, and release of chlorine have led the
Staff to conclude that the plant can be designed to safely withstand the possible
adverse effects of these accidents (Site Suitability Report, pp. 4-6). However, the Staff will require that gasoline vapor detectors be _installed in the control
room ventilation air intakes (Site Suitability Report, p. 5).
24. The nearest chemical plant is a refinery complex located 5 miles to the
northeast. Industrial activity in the vicinity of the site will not adversely affect
the safe operation of the plant. (Appl. Ex. 2 PSAR Q.2.17 and -17a; Site
Suitability Report, p. 3).
2S. The nearest airport to the site is the privately owned Summit Airpark
located 1.2 miles west of the site as measured from the western boundary (Site
Suitability Report, p. S; Tr. 291). The distance from the plant center to Summit
Airpark is approximately 1.8 miles (Tr. 291).
26. Based on data provided by the Applicant regarding the type of aircraft,
flight paths, and the frequency of operations (Appl. Ex. 2, PSAR Q.2.l4 and
2.18-18i), projected over the life of the plant, the Staff has determined that the
Summit Power Station should be designed to accommodate the impact of an
aircraft weighing 30,000 pounds and traveling at a speed of 125 knots
(PSAR Q.2.l8-18i). The Applicant has committed to this design basis (Appl.
Ex. 2, PSAR, Q.2.l8b §2.0). The Staff has concluded that the plant can be
designed to withstand such an impact and not cau~e the release of Significant
quantities of radioactive materials, nor prevent a safe and orderly shutdown of
the plant (Site Suitability Report, p. 5).
27. There are two natural gas pipelines within the plant vicinity. A
six (6) inch pipeline is located approximately 1.5 miles west of the site and a
ten (10) inch pipeline is located approximately I.S miles east of the site.
Analyses performed by the Applicant on the rupture of the ten (10) inch
pipeline considering adverse meteorological conditions concluded that such
event will not prevent the plant from being safely shutdown (Appl. Ex. 2, PSAR,
Q.268 and 2.68a; Site Suitability Report, p. 6). The closest military installation
is located at the Greater Wilmington Airport located 11 miles north·northeast of
the site. 28. The Board fmds that there are no industrial, transportation, or military
facilities likely to interfere with the safe operation of the proposed facility.
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29. Plant grade at the Summit site is 80 feet MSL, about 78 feet above mean
high tide level in the Chesapeake and Delaware Canal. The C&D Canal is a sea
level canal that connects to the Delaware River, a tidal estuary, on its eastern
end and the Chesapeake Bay on its western end. The flood potential at the site
was evaluated from both sources in the Canal by the Applicant and the Staff
(Appl. Ex. 1 §25; Appl. Ex. 2 §2.4; Site Suitability Report, pp. 11-13); both
concluded that flooding will not constitute a threat to site safety-related
facilities because of the relatively high plant grade compared to the estimated
flood water levels. The Board agrees.
30. The ultimate heat sink is designed to operate without water and
therefore is not dependent on the canal or groundwater for emergency
operation. (Appl. Ex. 2, p. 2.4-40; Site Suitability Report, p. 13).
31. There are no known geotechnical hazards such as surface faulting, land
sliding potential, or ground failure presenting a risk to the proposed Summit
plant (PSAR §25; Site Suitability Report, p.6). There is a unanimity of
opinion (Regulatory Staff, U. S. Geological Survey, Delaware Geological Survey,
and Applicant) that if faulting does exist, it does not extend through the upper
portion of the Upper Cretaceous and is confined to the lower portion of the
Lower Cretaceous Potomac formation. On the basis of assignment of pre-Tertiary faulting with an age of at least 65 million years, the near site faults are
considered non-capable, as defined in 10 CFR Part 100 AppendiX A (Site
Suitability Report, p. 8) and, as such, present no safety hazard to the proposed
facilities.
32. The Safe Shutdown Earthquake for the Summit site (MM VII) is based
on the seismicity of the tectonic provisions of the southern Appalachian
Mountain system and the Atlantic Coastal Plain province, taking into account
the historical tendency to clusterings of earthquake activity and the distance of
such clusterings from the site. Within the Atlantic Coastal Plain, one such cluster
of activity has been associated with the vicinity of Charleston, South Carolina,
with the southeast Georgia' embayment and the other with the Salisbury
embayment in Maryland and Delaware. (Site Suitability Report, p. 8) However,
neither cluster has been associated or correlated with geologic structure.
Therefore, the Applicant and Staff believe that in the near future earthquakes in
the Coastal Plain may occur (Appl. Ex. 2, p.25-2; Site Suitability Report,
p. 8); however, the Applicant and Staff do not expect that an earthquake in the
Coastal Plain province will cause an intensity at the Summit site that will exceed
approximately intensity VII on the Modified Mercalli Scale. (pSAR
pp. 25-56-25-57; Site Suitability Report, pp. 8-9)
33. The largest known shock intensities felt at the site were from the
1871 Wilmington, Delaware earthquake. Epicentrallocation is considered rather
imprecise; however, damage reports and newspaper accounts place the location
of the epicenter 15 miles east-northeast of the site. The maximum intensity
experienced in the site was probably no greater than Modified Mercalli
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(MM) Intensity V-VI (PSAR, p. 25-45). Several events of MM Intensity V or
greater have occurred within fifty (50) miles of the site; however, it is not
expected that intensities greater than associated with the 1871 Wilmington,
Delaware earthquake would ever be felt at the site. (PSAR, p. 25-46)
34. The Staff has concluded, based on its review of available data, including
investigations performed by the Applicant, that there are no geologic or seismic
considerations that would preclude acceptability of the site (Site Suitability
Report, p. 9); the Board concurs.
35. In its July 19, 1974, letter the Board posed the following question:
6. The PSAR (at 15.2-30) assumes that the largest potential in-leakage of .
moisture would be by cracking around the steam generator tube sheet. Could
not greater leakage be caused by a catastrophic failure of the blower rotor,
the compressor rotor, or associated rotating machinery and the flying
missiles resulting therefrom?
We indicated at the Prehearing Conference of August I, 1974, that we believed
that such an accident, if possible, is characteristic only of HTGRs. (Tr. 17)
Accordingly, we stated that the potential for such an accident is appropriate for
consideration" ...perhaps not in detail but to some extent ..." in determining
whether the site is indeed suitable for a reactor of the general type and size
proposed. (ld.)
36. Testimony was filed in response to our question by the Applicant (Appl.
Ex. 7, Tr. following 133) and the Staff. (Miner, Tr. following 737) The Staff
testified that in reviewing the Summit site for compliance with 10 CFR Part 100
it considered, among other accidents, a steam ingress accident. (Miner, pp. I -2)
The steam ingress accident is based upon a steam in-leakage rate of 90 Ib./sec
due to a failure in the tube sheet. (ld., p. 2) The relevant question, in the Staffs
view, is whether the 90 lb./sec leakage rate could be exceeded by the accident
postulated by the Board. (ld.) Both the Applicant and the Staff testified that the
rotor assemblies are designed to remain intact at speeds in excess of the
maximum that could arise in an accident situation. (Appl. Ex. 7, pp. 3-4; Miner,
p. 2) Nevertheless, should the assemblies fail, a disk catcher is provided to
contain any missiles that might be generated. (Miner, pp. 2-3) Since the turbine
drive is located outside of the steam generator and is surrounded by a massive
containment structure, the Staff and Applicant conclude that no missiles from
the compressor rotor and its associated disks and blades could reach the steam
generator. (Miner, p.3; Appl. Ex. 7, pp.5-6) We conclude that the Summit
facility has been adequately designed against such an accident and that this
accident does not, therefore, raise any special site suitability questions.
37. The Applicant concludes that the site is considered suitable for the
construction of the proposed nuclear power station (PSAR p. 2.5.3). The Staff
concludes that there is reasonable assurance that the proposed site is a suitable
location for nuclear power reactors of the general size and type proposed from
the standpoint of radiological health and safety considerations under the Atomic
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Energy Act and rules and regulations promulgated by the Commission pursuant
thereto. (Site Suitability Report, pp. 15-16). The Board agrees.
38. The foregoing findings of fact shall be deemed to be a part of the Board's
Partial Initial Decision issued on August 1, 1975.

IV. EFFECf ON EARLIER CONCLUSIONS OF LAW
39. The Board does not deem the findings of fact set forth herein to alter in
any way the conclusions of law set forth in the Partial Initial Decision of
August 1, 1975. These findings form a part of the supporting basis for those
conclusions.

V. ORDER
40. In view of the incomplete nature of the Partial Initial Decision as issued
on August 1, 1975, the Board hereby directs that all of the time periods
provided for appellate review and the filing of exceptions and briefs in
paragraph 98 of the August 1 Partial Initial Decision shall start to run from the
date of service of this supplement to the Partial Initial Decision. In all other
respects the Order embodied in paragraph 98 remains the same. [See also
§ §2.711(a) and 2.760(c)(4).J
IT IS SO ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Frederick J. Shon, Member
Dr. Robert L. Holton, Member
joins in this Decision
Thomas W. Reilly, Esq., Chairman
Issued at Bethesda, Maryland
this 5th day of August, 1975.
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Dr. Robert M. Lazo, Chairman
Dr. Richard F. Cole, Member
Dr. Walter H. Jordan, Member

I n the Matter of

Docket No. 50·263

NORTHERN STATES POWER COMPANY

August 5, 1975

(Monticello Nuclear
Generating Plant, Unit 1)

Upon intervenor's motion to admit additional contention (on anticipated
transients without scram) in operating license proceeding, Licensing Board finds
(1) that such contention is clearly stated with reasonable specificity and
complies with the requirements of 10 CFR §2.714(a), and '(2) that, in the
circumstances of this case, the intervenor has made a satisfactory showing of
good cause .for filing the contention at this stage of the proceeding. Board also
rules that record should be kept open pending submission by the applicant of its
plans for complying with newly adopted Appendix I to 10 CFR Part 50, so that
issues raised by those plans could be considered, if necessary.
Motion to admit contention granted.
RULES OF PRACTICE: PETITION TO REOPEN TIlE RECORD
Delay in the issuance of an operating license caused by reopening the record
to consider an intervenor's legitimate contentions based on new information
raising serious safety problems is mandated. See: Vermont Yankee, ALAB·124,
6 AEC 358,365 (1973).
RULES OF PRACTICE: AMENDMENT TO INTERVENTION PETITION
New information appearing in previously unavailable documents generally
constitutes good cause for allowing an amendment to an intervention petition.
See: Indiana and Michigan Electric Company (Donald C. Cook Nuclear Plant,
.
Units 1 and 2), CLI·n·25, 5 AEC 13, 14 (1972).
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MEMORANDUM AND ORDER
MPCA'S MOTION CONCERNING ANTICIPATED
TRANSIENTS WlmOUT SCRAM
On May 7, 1975, during a hearing session in the above.captioned proceeding,
Intervenor Minnesota Pollution Control Agency (MPCA) filed with the presiding
Atomic Safety and Licensing Board (Board) and parties a document entitled
"Submission of Additional Contentions." The contentions raised therein related
to the Applicant's analysis of the consequences of anticipated plant transients in
the event of a postulated failure to scram. At the request of the Board, MPCA
filed a reframed contention in the form of a "Submission of Revised Additional
C6ntention" (hereafter, Contention C.I) on May 14, 1975. In response to the
r~quests of the parties on May 15, 1975 (Tr. 1817), the Board agreed to defer its
ruling on MPCA's motion to admit Contention C.I, in order to permit all parties
to have the opportunity to file written legal arguments. Thereafter, on June 2,
1?75, Northern States Power Company (the Applicant) and the Nuclear
~egulatory Commission Staff (the Staff) each filed a response to MPCA's
submission of the additional contention. In addition MPCA filed a memorandum
of law dated June 3,1975.
By way of background, it is to be noted that one of MPCA's contentions in
this proceeding (Contention 11.33) was admitted as a challenge to the appropri·
ateness of the staff assertions oflow probability of Class 9 accidents as set forth
in the Final Environmental Statement. Pursuant to an agreement between
counsel for the Staff and MPCA, the Staffs prepared testimony on Conten·
tion 11-33 was limited to consideration of two kinds of Class 9 accidents,
pressure vessel failure and anticipated transients without scram (A1WS). The
Staffs testimony on A1WS was considered during the evidentiary hearing in this
proceeding on May 6 and 7, 1975. As noted above, MPCA's motion to introduce
additional A1WS contentions was presented during the course of the evidentiary
hearing on May 7, 1975.
Contention C.l, as re.vised, is as follows:
The Monticello plant, as it is currently engineered and operated, does not
conform to the Staff's safety objective with regard to the probability of
I
•
A1WS. Therefore, the plant should be modified so as to reduce the
probability of such incidents.
The basis for the contention is stated to be the following:
(1) "Supplemental Testimony of Nuclear Regulatory Commission Staff on
Contention 11-33," particularly pp. 3 and 92.
(2) ''Technical Report on Anticipated Transients Without Scram for
Water-Cooled Reactors," WASH-1270, which is referenced in the Supplemental
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Testimony and was served on the parties along with the Supplemental
Testimony.
(3) Cross-examination of Staff witnesses (Tr. at 1046-1049).
(4) "Anticipated Transients Without Scram: Study for the Monticello
Generating ~lant," NEDO-20846.
(5) Letter of April 1, 1975, from L.O. Mayer, Manager of Nuclear Support
Services, Northern States Power Company, to A. Giambusso, Director, Division
of Reactor Licensing, U. S. Nuclear Regulatory Commission.
In its response, Applicant requests that the Board reject Contention C.l
because it is overly vague as well as being premature. With regard to the latter,
Applicant argues that WASH-I270 makes it clear that, for the Monticello plant
(and others in its category), "the Staffs position as to its safety objective is to
be determined by the Staff on an individual case basis," and that the Staff
evaluation, which has not yet been done for Monticello, will take from four to
six months to complete.
The Staff supports the admission of MPCA's Contention C.l as an issue in
controversy in this proceeding and urges the Board to find that MPCA has shown
good cause for the non timely filing of the contention.
The sufficiency of Contention C.l must be measured against the requirements of 10 CFR §2.714 of the Commission's Rules of Practice. In accordance
with § 2.714(a), the contention must be stated with reasonable specificity and
with some basis provided. Northern States Power Company (prairie Island
Nuclear Generating Plant, Units 1 and 2) ALAB-I07, RAI-73-3 at 188, 194
(March 29, 1973). If the filing is nontimely, the petitioner must also make a
substantial showing of good cause for failure to file on time. We believe that
Contention C.l is clearly stated with reasonable specificity and with sufficient
basis provided. (See: Virginia Electric and Power Company (North Anna Power
Station, Units 1 and 2) ALAB-146, RAI-73-9 at 631, 633 (September 14, 1973);
Public Service Electric and Gas Company (Salem Nuclear Generating Station,
Units 1 and 2) ALAB-136, RAJ-73-7 at 487,489 (July 12, 1973». In order to
determine whether MPCA has shown good cause for the late filing of the revised
contention, it is necessary to consider the history of the ATWS matter as it
relates to the Monticello plant.
In September 1973 the Staff issued a ''Technical Report on Anticipated
Transients Without Scram (A TWS) for Water-Cooled Power Reactors",
WASH-1270. This Report established three categories (A, B, and C) of nuclear
power reactors and prescribed "programs of U:nplementation" with respect to
ATWS considerations for each category. (Id.• Appendix A). Monticello falls
within Category C, applicable to plants for which neither the Commission's
Safety Evaluation Report nor the Advisory Committee on Reactor Safeguards'
Report at the construction permit stage identified ATWS as a matter under
review. For Category C plants the Staff required submission by October 1, 1974,
of analyses of ATWS consequences and reviews of reactor shutdown system
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design. Thereafter, the Staff would determine the need for plant changes on "an
individual case basis". (Id., p. 90).
.
Pursuant to WASH·1270, the Applicant submitted on October I, 1974, a
review of the design of Monticello's reactor protection system (NEDO.20635,
"Evaluation Report-Common Mode Failure Vulnerability of Reactor Protec·
tion System Instrumentation for the Monticello Nuclear Generating Station")
and was granted an extension until April 1, 1975: to file its analysis of ATWS
consequences. On April 1, 1975, the Applicant filed this analysis in a document
entitled "Anticipated Transients Without Scram Study for the Monticello
Nuclear Generating Plant" (NEDO·20846).
MPCA states that its revised contention is based upon the Applicant's
.April 1, 1975, submittal on ATWS consequences (including the covering letter
thereto) and the testimony of Staff witnesses at the recently completed hearing
session. In NEDO·20846 the Applicant's vendor (General Electric) clearly states
that " ... if a serious ATWS event is postulated, the conditions could exceed the
General Electric guidelines without plant changes". (p. 3) For that reason, G. E.
continues, " ... minimal plant modifications are considered in this analysis".
G. E. then proceeds to enumerate the following plant modifications: recircula·
tion pump trip, feedwater pump trip, and modification of the Automatic
Depressurization System. The Staff concluded after reviewing NEDO·20846 that
" ... the analysis submitted was not for the facility presently constituted. It was
for a hypothetical facility." (Tr. 1054). The report does not, therefore, comply
with the requirements set forth in WASH·1270, Le., an analysis of ATWS
consequences based on existing Monticello configuration. (Appendix A, particu·
larly pp. 89·90).
A further conflict between the Staff and Applicant regarding ATWS was
revealed in the April I, 1975, submittal and the Staffs response thereto at the
recent hearing. The Applicant, despite its recognition that plant changes will be
necessary to accommodate serious ATWS events, concludes in its covering letter
(p. 2) that " ... we do not believe backfitting of Monticello is presently
warranted." Responding to that conclusion, a Staff witness stated that " ... the
letter does not agree with the present Regulatory Staff position that backfitting
is required for the Monticello facility." (Tr. 1143)
It is apparent, therefore, that MPCA.could not have known the Applicant's
position on whether backfitting is required until it received, at the same time as
the Staff, the April I, 1975, report. Nor could MPCA have known the Staffs
position on backfitting until it heard the testimony of the Staff at the recent
hearing session.
Section 2.714 of 10 CFR establishes a standard for admission of nontimely
filings. That standard requires a petitioner to make "a substantial showing of
good cause" to justify the lateness of his/her actions. Four factors are set out, to
which the Board must give special consideration. They are:
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(1) The availability of other means whereby the petitioner's interest will
be protected.
(2) The extent to which the petitioner's participation may reasonably be
expected to assist in developing a sound record.
(3) The extent to which petitioner's interest will be represented by
existing parties.
(4) The extent to which the petitioner's participation will broaden the
issues or delay the proceeding.
While it is true that WASH·1270 has been available for some one and
one·half years, its application to this proceeding and to this plant was finally
established only in the Staffs testimony on MPCA Contention 11·33, served on
the parties in late February 1975. Further, it was not until the receipt of the
Applicant's April I, 1975, letter transmitting NEDO·20846 that MPCA became
aware that the Applicant's position on this issue was in such fundamental
conflict with that of the Staff. Until that time, MPCA might have determined
that the Applicant and the Staff could come to agreement as to the appropriate
retrofit for Monticello, thereby negating the necessity for the Board to consider
this matter. Finally, it was not until MPCA's cross·examination of Staff
witnesses during the recent evidentiary session in this proceeding that the
conflict between the Applicant and the Staff became direct and obvious, and.
therefore became an issue to which MPCA could legitimately and appropriately
respond.
In view of the above, the question of tardiness does not arise. MPCA has
acted as expeditiously as possible in an effort to bring the issue before the Board
as soon as its scope and details became clear to MPCA.
An examination of the factors cited in 10 CFR 2.714 shows that MPCA's
contention C.I should be admitted as an issue in this proceeding.
There are no other means by which the safety of the Monticello plant in the
event of an ATWS and the extent of the consequences of such an event can be
considered fully and publicly before an impartial tribunal such as this Atomic
Safety and Licensing Board. With regard to whether MPCA's participation on
this issue may assist in developing a sound record, had MPCA not raised this
issue, there would be no record at all. Similarly, one cannot conclude that
MPCA's interest in the matter of ATWS events and their consequences can be
adequately represented by "existing parties." While there is an obvious conflict
between the Applicant and the Staff on this issue, if MPCA's contention is not
admitted, there will be consideration of this issue before the Board, but no party
will represent MPCA's position.
The Appeal Board has provided some guidance as to the extent to which
delay in the proceeding should preclude consideration of new issues. In .
conSidering a motion to reopen the record, the Appeal Board in the Matter of
Vermont Yankee Nuclear Power Corporation (Vermont Yankee Nuclear Power
Station), Docket No. 50·271, ALAB·124, RAI·73·5, 358 at 365, said:
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In this same vein, the applicant has suggested that the effect of granting
the motion to reopen would be to permit intervenors to seize upon, as a
justification for reopening a hearing, every letter which the staff, in the
exercise of its continuing regulatory responsibility, sends to an applicant.
Thus, according to the applicant, an intervenor would be able to prevent
indefinitely the termination of the proceeding and the rendition of an initial
decision authorizing the issuance of an operating license.

We cannot accept the applicant's unstated premise that the desirability
of completing the hearing outweighs the need to resolve potentially serious
safety matters. This is so even though the staff believes that the matters
raised by a letter do not warrant consideration in the hearing but instead can
be handled by the staff outside the hearing process. The intervenors have
every right, in presenting contentions for consideration, to rely upon
consequential safety matters brought to light by the staff's technical experts.

In short, delay in the issuance of an operating license attributable to an
intervenor's ability to present to a licensing board legitimate contentions
based on serious safety problems uncovered by the staff would establish not
that the licensing system is being frustrated, but that it is working properly.
Any delay in such a situation would be fairly attributable not to the
intervenors but to the non-readiness of the facility for operation. Delay in

the issuance of the license is entirely appropriate-indeed, mandated-in
that circumstance. (Emphasis addea.)
The facts giving rise to this decision are closely analogous to the extant
situation, and the decision should be dispositive of any argument based on delay.
As in the Vermont Yankee decision, the intervenor, here MPCA, has raised
before the Board a serious safety question. Indeed, an argument based on delay
is even weaker in this proceeding since the record in this proceeding has not been
closed, so any inconvenience or prejudice attendant to admission of the
contention is surely less than it would have been in the Vermont Yankee setting.
More general guidance as to the standard which the Board must use has also
been provided by the Commission. Its order of September 29, 1972, in Matter of
Indiana and Michigan Electric Company (Donald C. Cook Nuclear Plant, Units 1
and 2) has long provided a precedent for Licensing Boards in considering new
issues. The Commission said:
We note our longstanding practice of permitting amendments to petitions to
intervene for good cause shown. Unless special considerations dictate
otherwise in specific circumstances, new information appearing in previously

unavailable documents would generally constitute good cause for amendment, assuming of course that the request to amend is expeditiously
presented and is otherwise. proper. Such determinations rest in the sound
discretion of the Licensing Board. (Emphasis added.)
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As noted earlier, MPCA's Contention C.I is based on documents and
information available only shortly before the motion to add the contention was
made. Therefore, according to the Commission's standard, MPCA has made a
fully satisfactory showing of "good cause" for its filing of Contention C.I at this
point in the proceeding. Because the issue raises a serious safety question, any
possible delay in the issuance of Monticello's full term operating license due to
admission of this contention is entirely appropriate-indeed, mandated.
Accordingly, MPCA's motion is granted and Contention C.l is admitted as an
issue in this proceeding.
Appe~dix

I-Implementation At Monticello

During the course of the hearing, the Commission issued a new regulation,
Appendix I to 10 CFR 50. Inasmuch as many of MPCA's contentions were
directed at quantities of radioactive effluents released by the Monticello plant
and the attendant health effects, the Board asked the parties for guidance as to
·how the new regulation should be applied in this proceeding. Oral arguments
were heard on two occasions during the recently concluded session of the
hearing. Counsel for Applicant argued that, with the adoption of Appendix J,
the Intervenor's contentions dealing with "as low as practicable" were mooted
and that the hearing should be concluded without those contentions. He pointed
out that under Appendix I, the Applicant had a choice of options: (I) The
Appendix I, Section II guides could be met by the plant or (2) the Applicant
could demonstrate that the radioactive emission from the plant would be kept
"as low as practicable" as provided in Sec. I.
The Board was advised that Applicant was not prepared to state which
option it would choose at this time. Further, Applicant has until June 4, 1976,
to submit its proposal for meeting Appendix I guides. MPCA argued that
whether the present contentions are moot depends upon the option chosen by
the Applicant. Therefore, counsel for MPCA moved for permission to submit
new contentions and suggested that the record be held open until the Applicant
has submitted its proposal for complying with Appendix I, so that at that time
MPCA would be in a position to revise its contentions or choose to withdraw
them. The NRC Staff counsel is of the opinion that present contentions are
moot but urges that the record be held open and that MPCA be given an
opportunity to submit revised contentions.
The Board has carefully weighed all arguments. We consider that compliance
with Appendix I is an important issue and is the heart of the MPCA's
contentions. However we do not believe that a requirement for the presentation
of further testimony would be productive prior to the receipt of Applicant's
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proposal for implementation. Therefore, the Board has determined to hold the
. record open in this proceeding, until resolution of the Appendix I issue is
possible.
The Board notes that the Staff has agreed to keep the Intervenors advised
during the coming months while revised technical specifications are being
considered and a final position document is prepared by the NRC Staff. The
Board urges all parties to work together in an attempt to reach a stipulation
concerning the Intervenor's contentions. If at any time it becomes apparent to
any party that such an agreement is not possible or that the Applicant's proposal
for complying with Appendix I is not satisfactory to either the Staff or
Intervenors, we will entertain a motion for reconvening the hearing for the
receipt of further evidence on this issue.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
Robert M. Lazo, Chairman
Dated at Bethesda, Maryland
this 5th day of August, 1975.
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HOUSTON LIGHTING & POWER
COMPANY, et al.
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(South Texas Project Nuclear
Generating Station, Units 1 & 2)
Upon application for construction permits for the South Texas Project Units
1 and 2, Licensing Board, in uncontested proceeding, issues a partial initial
decision on environmental and site suitability aspects of the facility, making
factual determinations requisite for the issuance of LWAs and imposing certain
conditions.
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PARTIAL INITIAL DECISION-ENVIRONMENTAL
AND SITE SUITABILITY
I. INTRODUCTION
1. This proceeding involves an application filed with the Commission i on
July I, 1974, by Houston Lighting & Power Company (Applicant) as Project
Manager acting pursuant to a Participation Agreement, executed as of July I,
1973, as amended, on behalf of itself and the City of Austin, Texas, the City
Public Service Board of San Antonio, Texas, and Central Power and Light
Company. The application, filed in accordance with the Atomic Energy Act of
1954, as amended, requests issuance of Construction Permits authorizing the
construction of two pressurized water reactors, each having a design capacity of
3817 MWt or approximately 1312 MWe. (App. Exh. I, p. IV
2. The application was docketed on July 5, 1974. The proposed facility, to
be named the South Texas Project Nuclear Generating Station, Units 1 and 2
("the facility"), will be located in Matagorda County, Texas, approximately 12
miles southwest of Bay City, Texas, and approximately 12 miles northeast of
Palacios, Texas. (App. Exh. 2, p. 2.1-1; Testimony of Betterton, p. 7 [fol. Tr.
433]).
3. On July 19, 1974, in accordance with the requirements of the Act and 10
CFR Parts 2 and 50, the Commission published in the Federal Register (39 P.R.
26472) a "Notice of Hearing on Application for Construction Permits". The
Notice of Hearing specified that any person wishing to participate as a party in
the proceeding must file a written petition, under oath or affirmation, for leave
to intervene in accordance with the provisions of 10 CFR §2.714. The Notice of
Hearing also made provisions for filing of requests by interested persons to make
limited appear~nces pursuant to the provisions of 10 CFR §2.715.
I The application was originally fIled with the Atomic Energy Commission. Since the
date of filing, the Atomic Energy Commission has been abolished and its regulatory
responsibilities have been transferred to the Nuclear Regulatory Commission in accordance
with the Energy Reorganization Act of .1974, 88 Stat. 1233. All references in this Decision
to the "Commission" shall mean the Nuclear Regulatory Commission, unless otherwise
stated.
2 References to the record of this proceeding shall be as follows:
(1) References to the transcript of the prehearing conference and evidentiary hearing
are cited as "Tr.- ".
(2) References to Applicant's exhibits introduced into evidence are cited as "App.
Exh._,p._".
(3) References to Regulatory Starrs exhibits introduced into evidence as "Staff
Exh._,p._".
(4) References to prepared testimony incorporated in the transcript, but not
numbered sequentially with the pages of the transcript are cited to the transcript page
immediately preceding the testimony as follows: "Testimony of _, p. _, (fol. Tr.

-1"·
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4. The Notice of Hearing set forth the issues to be considered and decided by
this Board in a public hearing to determine whether or not construction permits
should be issued to the Applicant. This Partial Initial Decision addresses only the
environmental issues specified by 10 CFR Part 51 and the site suitability issues
specified by 10 CFR §50.l0(e)(2). The initial decision on the remaining
radiological health and safety issues will be issued upon the conclusion of public
hearings on those aspects of the Application.
5. On September 5, 1974, the State of Texas filed a "Motion for Leave to
Intervene" as a participating State pursuant to 10 CFR §2.715(c). The Parties
responded favorably, and the Board admitted the State of Texas as a participant
by its Order of September 24, 1974.
6. On February 6, 1975, a prehearing' conference was held in Bay City,
Texas, to identify the key issues in the proceeding, and to establish a schedule
for further actions in the proceeding.
7. The evidentiary hearing on environmental issues and site suitability was
held on April 22-23, 1975, in Bay City, Texas, pursuant to a notice, issued
April 3, 1975, and published in the Federal Register on April 9, 1975 (40 P.R.
16102).
In accordance with 10 CFR §2.715, a number of limited appearances
't'
,
were made at the evidentiary hearing, both in support of and opposed to the
construction of the facility. (Tr.. pp. 79-123;"349-351). The' statements in
opposition to the facility raised various questions concerning the environmental
and site suitability aspects of the facility and were addressed by the Applicant
and Staff during the course of the proceeding. (Tr. pp. 362-414). The Board has
considered these questions and responses, and is satisfied with such responses.
8. Prior to the evidentiary hearing, the Applicant, the Staff and the State,
acting through their respective counsel, entered into a stipulation and agreement
relating to receipt 'into evidence of certain Exhibits to b~ offered by the
Applicant and the Staff, and to' the' written testimony to be submitted by the
Applicant and the Staff. With the exception of paragraph 8 of that agreement,
the Stipulation was accepted by the Board imd received into evidence as Joint
Exhibit No.1. (Tr. pp. 125-126, 145, 153). Pursuant to this 'Stipulation,
Applicant's Exhibits Nos. 1, 2, 4 and 5 and Staffs Exhibits 1 through 4 were
received into evidence, and the written testimony of each of the Applicant's and
the Staffs witnesses was incorporated into the record.
9. The record in this case consists ofa 461-page transcript of the evidentiary
hearing containing, inter alia. the testimony of twelve witnesses presented by the
Applicant and nine witnesses presented by the Staff, and the following exhibits
which were received in evidence:
Joint Exhibit No.1
Stipulation (except paragraph 8)
Applicant's Exhibit No.1
Application
Applicant's Exhibit No.2
Environmental Report
I

"
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Applicant's Exhibit No.3
Applicant's Exhibit No.4
Applicant's Exhibit No.5

Applicant's Exhibit No.6
Staffs Exhibit No.1
Staffs Exhibit No.2
Staffs Exhibit No.3
Staffs Exhibit No.4

401 Certificate
Agricultural Impact Study
Chapter 2 of Preliminary Safety Analysis Report (PSAR) and Appendices D and E
thereto insofar as the responses therein relate
to Chapter 2
Errata
Final Environmental Statement for South
, Texas Project, Units 1 and 2
Staff Responses to Late Comments Received
on Draft Environmental Statement
Final Environmental Statement, Summary and
Conclusion Changes
South Texas Project, Units 1 and 2, Docket
Nos. 50-498, 499 Errata to Final Environmental Statement

By Board Order of July 14, 1975, the record was reopened to receive the
following two submittals from the Applicant: an affidavit from Michael P. Noel
dated June 17, 1975, and Amendment No.6 tothe Environmental Report. '
A motion was filed by the Staff on July 18, 1975, to reopen the record to
receive the affidavits of Messrs. J. S. Boegli and James A. Long III and Dr. Jacob
Kastner. The Board issued an Order on Juiy 23, 1975, requesting supplemental
information relative to Dr. Kastner's affidavit. Before receiving the response, the
Board received a document from the Applicant dated July 28, 1975, which
stated that Applicant does not object to the Staffs motion. In a conference call
on August I, 1975, the State' of Texas concurred with the motion and the
Applicant and the State had no objection to receiving into the record the'
supplemental affidavits from Mr. J. S. Boegli and Dr. Jacob Kastner which were
submitted in response to the Board's Order of July 23, 1975. The record
therefore is herewith reopened to receive the affidavits and the'supplements
thereto and same are in evidence and will be considered by the Board in arriving
at the decision.
.

II. BASIS FOR PARTIAL INITIAL DECISION
10. On April 24, 1974, the Commission published in the Federal Register
(39 F.R. 14508) and adopted amendments to its Rules arid Regulations, viz., 10
CFR §2.761{a), §50.IO{c) and (e), which provide procedures for authorization
for the Applicant to conduct certain site preparation activities prior to issuance
of construction permits (hereinafter referred to as a ."limited work authorization" or "LWA"). Such limited work authorization may be granted by the
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Director of the Division of Reactor Licensing following issuance by the Staff of
its Final Environmental Statement 3 and following the requisite findings by the
Atomic Safety and Licensing Board relative to environmental and site suitability
issues.4
11. By letter dated August 22, 1974, the Applicant requested the issuance of
an LWA. The activities which the Applicant seeks authorization to conduct are
described in Applicant's letter, and in the testimony of the Applicant's
construction manager for the South Texas Project. (Testimony of Riddle, pp.
1-4 [fol. Tr. 202]). These activities are all within the scope of activities
contemplated by the Commission's Regulations.
12. Section 50.10(e)(4) of 10 CFR provides that activities undertaken'
pursuant to an LWA shall be entirely at the risk of the Applicant, and the
Applicant has acknowledged this fact. (Testimony of Riddle, p. 5 [fol. Tr.
202]).
13. Following completion of the Staffs safety review, the Board will
convene another hearing to complete the health and safety phase of this
proceeding and thereafter wiII issue its full decision concerning the construction
permits applied for by the Applicant.

III. ENVIRONMENTAL MATTERS
Compliance with the National Environmental Policy Act of 1969
14. As required by 10 CFR Part 51, the Applicant submitted, with its
application, an Environmental Report (ER) dated July I, 1974. The ER, as
amended, was received into evidence as Applicant's Exhibit No.2. (Tr. 167).
Based on the environmental information submitted by the Applicant in the ER,
as supplemented, and on its independent analysis and review, the Staff prepared
a Draft Environmental Statement (DES) which was issued in November 1974.
By a Notice of Availability published November 29, 1974, the public was invited

3 The Final Environmental Statement relating to the South Texas Project was issued in
March 1975. Authority under 10 CFR §50.10(e)(l) has been delegated.
4 Section 50.10(e)(2) provides that an LWA shall be issued only after the making of.
(1) findings relative to the environmental issues in 10 CFR Part 5 I, and (2) a determination
that there is reasonable assurance that the proposed site is a suitable location for a nuclear
power reactor of the general size and type proposed from the standpoint of radiological
health and safety considerations under the Act and the Commission's Rules and
Regulations."
,
Section 50.10(e)(3) provides that authorization of structural foundation work and
subsurface preparation for structures which are subject to Appendix B to 10 CFR Part 50
may be issued upon a finding that there are no unresolved safety issues relating to such
activities which constitute good cause for \vithholding such authorization. The Applicant
has not requested authorization for any construction pursuant to 50.10(e)(3).
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to comment on the DES. (39 F.R. 41575). Copies of the DES were also
provided to appropriate Federal, State and local agencies for their comment. In
March 1975, the Staff published its Final Environmental Statement (FES) (40
F.R. 14123) which includes, among other things, the.full text of all comments
received with respect to the DES (Appendix A) as well as the Staffs responses to
those comments (Chapter 11), with the exception of the late filed comments
from and Staff response to four interested groups and agencies which were
separately made part of this record. The FES was received into evidence as Staff
Exhibit 1. (Tr. 226).
'
IS. Certain testimony filed by the Staff at the evidentiary hearing amended
the FES in some, respects. The FES, as amended by the record of this
proceeding, fully describes the need for the Units, the plant site, the major'
systems . of the plant, the environmental effects of site preparation and
transmission line construction, the environmental effects of both plant operation
and postulated design basis accidents, and .the Applicant's environmental
monitoring program. The FES also contains a cost benefit analysis which
considers and balances the environmental effects of the proposed facility,
alternatives available for reducing or avoiding adverse environmental effects,
alternative methods for generating electricity, and the environmental, economic,
technical and other benefits of the STP. The Staff concluded on the basis of its
analysis and evaluation, set forth in the FES, after weighing the environmental,
economic, technical and other benefits of the STP against its environmental and
other costs, than the action called for under the National Environmental Policy
Act of 1969 (NEPA) and 10 CFR Part 51 is the issuance of construction permits
subject to certain limitations to protect the environment. (Staff Ex. 1, p. iv).
16. In accordance with the provisions of 10 CFR Part 51, the Board has
considered whether the environmental review conducted by the Staff has been
adequate and whether the requirements of NEPA have been complied with in
this proceeding. Moreover, the Board has independently considered the final
balance among conflicting factors contained in the record of the proceeding, has
weighed the environmental, economic, technical and other benefits against
environmental and all other costs, and has considered available alternatives to
determine whether the construction permits sought should be issued, denied, or
appropriately conditioned to' protect environmental values. In this regard, the
Board makes the following findings:

1. Final Environmental Statement
17. The Board finds that the FES (Staff Exh. 1), as modified by Staff Exh.
3, and as supplemented and clarified by the direct testimony of the Staff in this
proceeding (Tr.' 223·225), is an adequate and comprehensive review and
evaluation of the environmental impact resulting from facility construction and
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operation. Further, the Board fmds that the FES, as so supplemented and
clarified, sets forth an adequate evaluation of all alternatives to the proposed
action as to which evaluation may be'required.
.
18. In response to the Stafrs review, the Applicant has made a number' of
commitments to limit the adverse environmental effects of construction of the
facility, including measures to minimize erosion and sedimentation during site
preparation and construction; measures to prevent careless disposal of waste
material; measures to minimize effects of transmission construction; and
measures to minimize the effects of traffic and dust during construction and
operation. A more detailed summary of these commitments is set forth in
Section 4.5.1 of the FES (Staff Exh. 1, pp. 4-16 through 4-18). The Applicant
also agreed to comply with the conditions recommended by the Staff on pages iv
and v and in Section 4.5.2 of the FES, as modified by Staff Exh. 3, pp. 1 and 2,
, and by direct testimony in this proceeding. (Tr. 223-225). These include in part:
(1) A study to determine the need for diversion of water to Little Robbins
Slough-Marsh Complex and the parameters required to minimize impacts on the
Marsh Complex; (2) Scheduling of work along the transmission line rights-of-way
inhabited by Attwater's prairie chicken to avoid construction in booming areas
during the courting and nesting period of January 1 to June 1; and (3) Certain
revisions to Applicant's monitoring programs (Staff Exh. 1, pp. iv and v and
4-18; Tr. 142, 143). The Board, on the basis of its consideration of the entire
record, concurs that these are appropriate conditions to be imposed on the
construction permit.
19. The primary impact of the ST~ on land use will be the removal of
approximately 12,350 acres of land from possible agricultural development.
(Staff Exh. 1, p. 5-l). The proposed South Texas Project (STP) will consist of
two identical pressurized water nuclear reactor steam supply systems, turbine
generator units, and auxiliary equipment. (Staff Exh. 1, pp. iii, 3-1). Cooling
water for plant operation will be drawn from and discharged to a cooling lake
which will occupy approximately 7310 acres ofland. (Staff Exh. 1, pp. iii, 4-1).
Because the alternate use of this land is for possible future agricultural
production, the Board has given close scrutiny to the impacts on local as well as
national agricultural requirements resulting from preemption of this acreage for
the proposed STP. (See Findings 87-101 below).
20. Construction-related activities on the site will disturb about 625 acres of
land, not including the 7600 acres of land disturbed to build the STP cooling
lake and embankments, which will be constructed in conjunction with the
project. (Staff Exh. 1, p. 4-3). Transmission line corridors will require about
5685 acres of land for rights-of-way. (Staff Exh. I, pp. iii, 3-20).

277

, Impacts of Construction
21. Construction of the plant will require excavating a considerable area to
approximately 50 feet below the existing grade. (StaffExh. 1, p. 4-1; Applicant
Ex. 2, pp. 4.1-3,4.1-5). The cooling lake and embankments represent the largest
commitment of land in the project. These embankments will be primarily
constructed of rolled earth fill removed from within the lake area and will
necessitate the excavation, hauling, dumping, and compacting of approximately
23 million cubic yards of dirt. (Staff Exh. 1, pp. 4-1, 4-2). The stripping
operation associated with the base of the embankments will precede the
deposition of fill material. To aid compaction and reduce dust, the embankment
fill material will be wetted to the proper moisture content. To control erosion
on the embankments, the outer slope surfaces will be seeded and the interior
slopes will be stabilized ,with soil cement. (Staff Exh. 1, p. 4-16, Tr. 141-143;
Applicant Exh. 2, p. 4.1-3). A service road will be constructed along the top of
the embankment for maintenanc'e purposes. (ld., p. 4-2). Construction of the
transmission lines will affect approximately 5685 acres. Only about seven acres
of this land will be taken out of production permanently (land occupied by
transmission line tower bases). (Id.) FM 521 will be rerouted north around the
STP exclusion area and an access road to the plant area will be built, affecting
about 96 acres of land. (Staff Exh. 1, pp. iii, 4-2). Neither the rerouting of
FM-521 nor construction of the access road and the railroad spur to the plant
site is expected to have a significant environmental impact. (Staff Exh. I, p.
4-2). The major part of the site area will be cleared during the initial phase of
site preparation. Merchantable logs and pulpwood will be sold and the remaining
vegetation will be burned in accordance with State and local regulations. (Staff
Exh. I, p. 4.1). The construction of the plant will cause some smoke and dust
near the construction area, and noise due to construction activities will have an
audible range of one-half mile, well away from all residents or passersby. Overall,
the impact of these fairly localized effects is expected to be 'minimal.
'
22. Construction of the cooling lake and other plant facilities will remove
about 5800 acres (27 percent) of the total Little Robbins Slough watershed.
These 5800 acres represent 65% of the drainage area north of the southern
boundary of the site. (Siaff EXIt. 1, p. 4-9). The estimated average annual total
discharge through the upper reaches of the Slough of I 1,240 acre-ft. per year
will drop to 3950 acre-ft. per year, a 65% reduction, upon construction of the
cooling lake. (ld.) The loss of fresh water to the Slough as a whole, down to the
Gulf Intracoastal Waterway (GIWW) represents a loss of approximately 27
percent of the total surface water input. (Id.) The marsh complex ranges from
fresh water in the upper reaches to brackish water near the GIWW, and serves as
a permanent home for many freshwater and brackish water vertebrates and
invertebrates. The marsh is also a breeding ground and nursery for several
estuarine and marine vertebrates and invertebrates, and is of critical importance
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to wildlife. (Id.) Reduced freshwater inflow to the marsh will convert a presently
unknown amount of freshwater marsh to brackish water marsh and coastal
prairie. It is known, however, that losses of freshwater marsh will adversely
affect resident populations of freshwater fish, plants, aquatic insects, and other
aquatic invertebrates such as the presently plentiful grass shrimp. (Id.) Species of
freshwater fish and invertebrates in Robbins Slough that are expected to suffer
population declines as a result of reduced freshwater inflow are set forth in
Table 4.6 of the Staffs FES. (StaffExh. 1, p. 4.11).
23. The conversion to brackish and saline water should not significantly
impact on most estuarine·dependent organisms in the Slough, because salinities
are not likely to exceed those in the GIWW and Matagorda Bay (17 to 30
parts.per-thousand in Matagorda Bay and somewhat lower in the GIWW).
However, the Staff reports - that many larval and juvenile forms of these
organisms prefer lower salinities because food is often more abundant in areas of
low salinity, and marine predators such as comb jellies and large fish are usually
excluded.· In Texas water, post-larvae of white shrimp seem to prefer salinities
ranging from 5 to 10 ppt while brown shrimp post-larvae generally select waters
of 10 to 20 ppt salinity. (StaffExh. 1, p. 4-11). No white or brown shrimp were
collected anywhere in Robbins Slough during the Applicant's single reconnaissance sampling in June 1974. However, samples taken in the cut between
Matagorda Bay and the GIWW which provides the most direct route to Robbins
Slough, consistently yielded greater numbers of both white and brown shrimp
than at most other sampling stations. (Id.) In addition, post larvae and juveniles
of the penaeid shrimp (white, brown, and pink), Atlantic croaker, sand sea trout,
pinfish, and southern flounder are believed to utilize relatively low salinity
marshes that are similar to those in Robbins Slough. (Id.) Other estuarine
dependent species found by the Applicant within the Robbins Slough Marsh
complex included ladyfish, gulf menhaden, bay anchovy, crevalle jack, black
drum, fat sleeper, and striped mullet. The Board therefore finds that little
Robbins Slough is an important nursery for estuarine-dependent org~nisms and
.
reduction of the freshwater inflow will impact on those organisms.
24. The most significant potential impact on wetland wildlife due to changes
in the marsh concerns waterfowl. Drying up of the marsh areas coupled with
. increased salinity of others would necessitate the movement of these species to
other areas that are already saturated with large winter populations. (Staff Exh.
1, p. 4.9). The Robbins Slough-Marsh Complex carries approximately 24,000
ducks and geese annually and contributes about 1% of all such wetland habitat
in the central flyway of the United States. (Id.) We note that if one-half of these
freshwater marshes are lost due to reduced flows in Robbins Slough caused by
construction of the cooling lake, a moderate impact on the regional waterfowl
population will occur.
·Staff Exh. I, p. 4·9.
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25. This Board's assessment of the impact of reduced freshwater inflow to
Robbins Slough is necessarily tentative because of the unavailability of
comprehensive data regarding groundwater inflow, enumeration of species
present and their distributions in time and space, and population sizes. In
'addition, salinity data is lacking for the area between the GIWW and the
freshwater portions of the slough. (Staff Exh. 1, p. 4-11). Consequently the
Applicant is required to and has committed to conduct a study to determine the
need for diversion of water from the Colorado River or other sources and the
parameters required to minimize impacts on the marsh complex. The Staff is
, required to review the study program and its results and construction will be
performed in such manner as to minimize watershed removal and thereby assure
the validity of the study. (Staff Exh. 1, p. 4.12).
26. The Texas State Historical Preservation Coordinator states that no sites
in the STP area are listed on or are under consideration as nominations for the
National Register of Historic Places. In addition, neither the National Register of
Historic Places nor the National Registry of Natural Landmarks has shown any
listings for historic structures or places within 5 miles of the proposed STP, or as
being endangered by the primary or alternate transmission 'line corridors. (Staff
Exh. 1, p. 2-5, Appendix C). An archaeological survey of the site and study of
the transmission line corridors, performed by the Texas Archaeological Survey
and the University of Texas at Austin identified no archaeological sites. (Staff
Exh. 1; p. 2-5; ER, Sect. 2.3.2).- However, on reconsideration of their
transmission line routes to Velasco, the Applicant has stated that the alternate
route is preferable because of the impact of the previously selected route on the
San Bernard National Wildlife Refuge, and because of the potential impact to an
archaeologically significant area recently discovered during their further route
investigation. (Tr. 172-173). The Board's findings on the proposed and alternate
transmission line routes are set forth in findings 83 through 85 below.
27. As a result of construction of the STP, approximately 625 acres of the
site will, be covered by structures including station buildings and associated
facilities such as roads, railroad spur, pipelines, materials storage areas, concrete
plants,' canals, and the essential cooling pond. (Staff Exh: 1, p. 4-3). The cooling
lake will eliminate approximately 7600 acres of terrestrial habitat and will cause
the loss of various species of plants and animals. (Id.) The Staff has identified
'some of those species which will be disturbed by the construction activities,
including native and cropland communities, floral components; and consumer
populations. Quantification of the effect on these species from construction
activities is difficult to determine, but will probably be minimal in terms of
overall popUlations. (Staff Exh. I, pp. 4-4, 4-5). An area of about 1700 acres
between the cooling reservoir' and the Colorado River will be set aside -as a
wildlife refuge and allowed to remain in its present state. This area as well as
other areas adjacent to the site are expected to absorb the influx of mobile
organisms (App. Exh. 2, p. 4.3-3; Staff Exh. I, pp. 4-4, 4-5).
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28. After temporary disruption due to' transmission line construction, the
major part of the 5685 affected areas will revert back to present usage; only a
small area of land will be permanently occupied by transmission line tower
bases. (Staff Exh. I, p. 4-2); The proposed transmission corridors include some
Attwater's prairie chicken habitat. Though actual construction would cause
some temporary displacement of the birds, the amount of land occupied by the
tower bases will be negligible habitat loss. (Staff Exh. I, p. 4.6). In addition, the
decision by the Applicant that the alternate transmission line route from the site
to Velasco would be utilized should further mitigate environmental and
archaeological impacts. (Tr. pp. 167, 172·173, 238.239). The major impact on
the Attwater's prairie chicken would be caused by disruption due to construc·
tion activities during the nesting season; however, the Applicant has stated that
transmission line construction activities will be restricted so as not to impact
r upon prairie chicken booming areas from January 1 to June 1. (S taff Exh. I, pp.
4-6, 4-16 through 4-18; Applicant Exh. 2, pp. 4.2·3 through. 4.2·6; Tr. 142,
143).
29. The activities associated with construction of the STP will affect the
aquatic biota in three existing aquatic ecosystems: (1) the Little Robbins
Slough; (2) the lower Colorado River; and (3) the Robbins Slough-Marsh
Complex. In addition, construction activities will include creation of the STP
cooling lake. (StaffExh. I, p. 4.7).
30. Construction impacts on the Little Robbins Slough ecosystem prior to
filling of the cooling lake will include elimination of aquatic habitat in the upper
reaches of the Slough, increased siltation and suspended solids in the lower
reaches of the Slough, and destruction of approximately 6 stream miles of the
Slough. These losses will be replaced by a single drainage ditch along the western
boundary of the cooling lake embankment. (Id.• Applicant Exh. 2, p. 4.1.16). A
portion of the Slough south of the lake will be straightened and deepened. (Id.)
The Staff will require that straightening and channelization of Little Robbins
Slough be limited to the .area within the site boundary. (Id.) Appropriately
. treated wastes associated with plant construction and the work force will be
discharged to the Colorado River. (Id.) Other wastes such as those from the
concrete mixing plant, and spilled oil and gasoline from heavy equipment will be
discharged to settling basins or cleaned up as appropriate. (Id.)
31. The major effects of construction of the STP on the lower Colorado
'River'· will result from general construction activities which
temporarily
increase suspended solids and turbidity associated with barge slip construction
intake structure, discharge structure, and lake spillway construction. (Staff Exh.
I, pp. 4-7, 4.8). These structures will require the destruction of less than 2 acres
of river bottom habitat, and there will be no significant long· term adverse
impacts on the lower Colorado ecosystem from construction of these structures.
(Staff Exh. I, p. 4-8).

will
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32. The construction of the plant and associated facilities including the
cooling lake will not impact on the Colorado River Floodway as defined in the
Federal regulations for area flood insurance. (Tr. pp. 370-373, 401). The Eastern
embankment of· the cooling lake will coincide approximately with the western
boundary of the area designated as a flood hazard area as indicated on the
Federal Insurance Administration Flood Hazard Boundary map for Matagorda
county. (Id.) The Applicant's calculations of the hundred·year flood on the
Colorado River shows that the elevation of the flood adjacent to the cooling lake
approximately coincides with the eastern embankment of the cooling lake. (Id.)
. The Board agrees that the plant site and the cooling lake are outside of the
floodway.
33. The Applicant has proposed a substantial number of measures to limit
adverse effects of construction of the STP. (Staff Exh. I, pp. 4-16 to 4-18; Tr.
142, 143). The Staff has evaluated Applicant's commitments, and has concluded
that, if combined with certain Staff recommendations, these measures are
adequate to ensure that adverse environmental effects from construction of the
STP will be at the minimum practicable level. (Staff Exh. I, p. 4.18). Both the
Applicant's commitments and the Staffs recommendations to mitigate the
. environmental effects of construction are to be included as conditions on the
construction permits for the STP and, as appropriate, any Limited Work
Authorization which may be issued.
34. The Board finds that the adverse impacts on the site area of construction
of the STP have been adequately described and evaluated. The Board further
finds that the measures committed to by the Applicant, together with the
additional measures recommended by the Staff, will ensure that adverse
environmental effects will be at the minimum practicable level during construe·
tion of the STP.
Impacts of Operation
35. The primary impacts of the STP on the terrestrial ecosystem, as
discussed above, will be from construction; the operation of the STP will not
have a significant impact on the terrestrial ecosystems of the site nor will the
transmission line routes. (Staff Exh. I, p. 5-1). .
36. The operation of the STP will result in a maximum diversion of Colorado
River water of 102,000 acre-feet per year. (Staff Exh. I, p. 5.1). Makeup
pumping will occur only when river flow is greater than 300 cfs, and then only
up to fifty-five percent (55%) of the excess over 300 cfs, with total withdrawal
rate not exceeding 1,200 cfs. (Staff Exh. I, p. 5-1). Blowdown to the Colorado
River will be permitted only when the net river flow after makeup diversion is
greater than 800 cfs. (Id.) Permits for withdrawal of and discharge of all streams
have been filed with the Texas Water Rights Commission and the Texas Water
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Quality Board. (Id.) Other inflow to the STP cooling lake will include about
25,000 acre-feet per year as direct rainfall. (Id.)
37. The total consumptive use of the Colorado River water is estimated to be
40,000 to 45,000 acre-feet per year. Since about 7500 acre feet of rainfall
retained by the lake would otherwise have drained to the river, the total water
loss to the river due to building and operating the STP with the cooling lake is
estimated to be 47,000 to 53,000 acre-feet year. (Id.)
38. Seepage losses from the cooling lake are estimated at 1,450 acre-ft/yr.
after steady state is attained. (Applicant Exh. 2, p. 5.1-33;StaffExh. 1, p. 5-1).
This seepage will end up in the shallow aquifer zone without affecting the
groundwater level. (Staff Exh. 1, p. 5-1). No intrusion of seepage into the deep
aquifer will occur. (Id.) The Applicant has developed a groundwater monitoring
program. (Applicant Exh. 2, Sec. 6.1.2; Staff Exh. 1, p. 6-1). Mathematical
models will be used in conjunction with a preoperational monitoring program to
predict changes in groundwater level, dispersion of contaminants and transport
through aquifers to surface water bodies. (Id.) The Board finds the Applicant's
monitoring program acceptable.
. 39. The operation of the STP will potentially affect the aquatic ecosystems
on and near the site through the entrainment and impingement of organisms,
blowdown effects-both thermal and chemical-and through the reduction of
freshwater inflow to the lower Colorado-Matagorda Bay estuary. (Staff Exh. 1,
p. 5-21). Operation of the STP will not have a significant impact on the biota of
Little Robbins Slough; rather, the significant impact on the biota of the Slough
will occur as a result of construction of the STP. This impact has been discussed
above.
40. Those organisms too small for impingement on the traveling screens of
the makeup structure will be subject to entrainment in the makeup line and
subsequent introduction into the cooling lake. (Staff Exh .. 1, p. 5-23). Though a
small percentage of these entrained organisms will eventually find their way back
to the Colorado River by way of the blowdown line (Id.), we make a
conservative assumption that all organisms entrained in the makeup line will be
permanently lost from the lower Colorado ecosystem.
41. The Applicant conducted baseline studies in and around the site and
identified numerous members of the ichthyoplankton, macro invertebrate larvae,
and plankton families which are subject to entrainment in the makeup line (Id.:
Applicant Exh. 2, Suppl. to Amendment 1). A number of these organisms are
commercially valuable. (Id.) These studies indicate that periods of high densities
of these organisms occur during March through May and August through
November. (Staff Exh. 1, p. 5-23). Maximum makeup water withdrawal from
the Colorado River on the other hand will occur during the winter months
(December through February). (Id., p. 5-24). Thus, periods of maximum
makeup withdrawal will not generally coincide with the presence of high
densities of ichthyoplankton, post larval shrimp and larval crabs. (ld_) We are
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therefore satisfied that entrainment of marine organisms will be minimal.
However, this Board is concerned that,there is a possibility that diversion of
makeup at relatively low freshwater flows may result in the loss of substantial
numbers of ichthyoplankton, young shrimp, and crabs. This latter possibility
exists because of the preference of young estuarine organisms for brackish
waters. (Id., p. 5-25). Such brackish waters may occur during low flows in the
Colorado River. (ld.)
42. The Board concludes that entrainment losses will be markedly reduced at
higher net river flows, as a result of the more saline waters being limited to lower
portions of the river. For those intervals when low flow conditions may prevail,
entrainment of these organisms might attain serious proportions. To mitigate
such adverse impacts, no makeup diversion will be allowed when freshwater flow
is less than 300 cfs as measured at the Bay City gauging station. Makeup
diversion will be allowed when freshwater flow exceeds 300 cfs. Such diversion
will, however, be limited to 55% of net freshwater flow in excess of 300 cfs as
determined at the Bay City gauging station. We note that the Applicant has
previously committed to these conditions.
43. Those organisms too large to pass through the %-in. mesh traveling
screens will be subject to impingement. Once impinged upon, the intermittently
operated screens as proposed for the STP makeup intake structure, death may
result due either to injury, exhaustion, or suffocation. (Staff Exh. 1, p. 5-29) .
• The maximum approach velocity to the screens is 0.55 fps. This should permit
most adult fish and shrimp to escape impingement. Placement of the intake
structure flush with the riverbank and the provision for free passage between the
trash racks and screens along the length of the structure should facilitate the
escape of any fish wandering into the trash racks. (ld.) Due to their lower swim
, speeds, juvenile fish will be more subject to impingement. However, during low
flows, when the salt wedge is expected to carry high densities of juveniles of the
estuarine-dependent fish upriver, the corresponding lower intake velocities
resulting from low diversion rates will allow most juveniles to escape.
'
44. The Staff in its evaluation of the potential impacts of impingement of
aquatic organisms has concluded that impingement should not occur to an
extent that would adversely affect fish and shrimp populations of the lower
Colorado River. The Board concurs in the conclusion reached by the Staff.
However, we require the Applicant to initiate an impingement monitoring
program that will coincide with the entrainment monitoring program. (Staff
Exh. I, pp: 5-26, 6-2 through 6-3).
45. The water which will be discharged from the STP cooling lake into the
Colorado River will be the same, temperature as the cooling lake itself at the
circulating water intake structure. (Staff Exh. 1, p. 5-8). For all practical
purposes, the Colorado River water temperature will be equivalent to the
eqUilibrium temperature of the STP cooling lake. (Staff Exh. 1, p. 5-4). In most
cases, the difference between the discharge from the cooling lake and the

284

equilibrium temperature of the Colorado River is a maximum of 5°F. (Staff
Exh. I, Table 5.5) Both the Staff and the Applicant predicted that the highest
cooling lake temperatures would occur in July. (Id.) The Board concludes that
the slight temperature increases to the Colorado River due to the operation of
the STP will not significantly affect the aquatic populations in the Colorado
River. (Staff Exh. I, p. 5-30).
46. Chlorine will be added as a biocide to each unit approximately twice
each day in 20 minute applications. (Staff Exh. I, pp. 3-18, 5.13). The addition
of chlorine to the circulating water outfall is to be controlled so that the
concentration of free residual chlorine at the point of discharge to the
circulating system outfall is limited to 0.2 ppm. (Staff Exh. 1, p. 5-30;
Applicant Exh. 2, p. 5.4-6). Total residual chlorine in the blowdown to the
Colorado River will be insignificant due to the approximate 20 day circulation
time between condenser discharge and blowdown. (Id.)
47. The concentration of total dissolved solids (TDS) in the Colorado River
as a ,result of the periodic discharges from the cooling lake is estimated to range
from a minimum of 214 ppm to a maXimum of 460 ppm. (Staff Exh. 1,
5~30). However, this should not result in significant' adverse impacts on biota in
the' discharge area since most aquatic organisms can tolerate TDS levels far in
excess of 460 ppm. (Id.)
48.'An intake structure will be located on the 'Colorado River to supply
makeup water for the STP cooling lake. The makeup structure will consist of
pumps, trash racks on the river bank, and traveling screens. (S taff Exh. 1, pp. 3-5
through 3-7; Applicant Exh. 2, p. 3.4-9). Water velocity through the traveling
screens will be limited to a maximum of 1 fps.· (Staff Exh. 1, p. 3-7).
Consequently, entrainment and impingement losses of aquatic species will be
minimized. hl addition, the Applicant has committed to a program of studies to
develop capabilities for predicting the degree and potential effects of entrain·
ment losses and the defining of acceptable limits of entrainment. (Staff Exh. 1,
pp. 5-26, 6-2,6·3, App. Exh. E-4, E-6; Tr. p. 142, 143).
49. The Board concludes that operation of the STP will not have a
Significant impact on 'the aquatic biota of the Little Robbins Siough or the
Colorado River. The Board also 'takes not~ of the fact that the Applicant has
received a certifrcate from the Texas Water Quality Board which certifies that
the facility wiil comply with all applicable water quality standards and
limitations, pursuant' to Section 401 of the Federal Water Pollution Control Act.
(Applicant Exh. 3). (See Findings 102.104).
50. The site is sufficiently remote that the noise of operating machinery will
not be audible to local residents. (Staff Exh. 1, p. 5.31). The air pollution from
occasional operation of the diesel engines on emergency equipment will not be
significant. Transportation of operating personnel is expected to have only a
minor impact on traffic, and the upgrading, of roads for construction will be
more than adequate for continued use during plant operation. The infrequent

p.
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use of the railroad spur will have only a minor effect on traffic on the roads that
it crosses. (Id.) There will be some continuing aesthetic impacts where the STP
transmission lines are visible from roads and residential areas, and some local
fogging will occur near the cooling lake. However, this impact ,should not
significantly affect traffic on nearby highways. (Id.) The impact from the influx
of operating personnel on housing and community services in Matagorda County
will be less than that experienced during the peak construction period, and is
acceptable. (Id.)
Radiological Releases
51. On April 30, 1975, the Nuclear Regulatory Commission issued its
Opinion in Rulemaking Hearing-Numerical Guides for Design Objectives and

Limiting 'Conditions for Operation to Meet the Criterion "As Low As
Practicable" for Radioactive Material in Light-Water-Cooled Nuclear Pmver
Reactor Effluents (Docket No. RM-50-2, CLI-75-5, NRCI-75/4R 277), and
thereby adopted ~ new Appendix I to' 10 CFR Part 50 which established
numerical limits on maximum individual radiological doses. As Appendix I
became effective June 4, 1975, and affects the allowed limits of radiological
releases, it is applicable to this proceeding. On May 30, 1975, the Staff informed
this Board of the need to reopen the record on those matters regarding the
radiological impacts of the facility and to revise the evidentiary basis and
fmdings regarding these matters. On July 18, 1975; the Staff moved the
introduction into evidence of certain affidavits s which present a revised NEPA
evaluation and cost-benefit ,analysis for' radiological impacts from normal
operation of the STP. The Board hereby grants the Staffs Motion and receives
these affidavits and the supplements thereto into the record of this proceeding.
(See para. 9).
,
52. Application of the new Appendix I will require, reassessment of the
proposed radwaste treatment system and may entail modification of that system
in order to meet the established guides. (Affidavit of James A. Long III, p. 2).
The' NRC Staff is preseritly in the process of reassessing assumptions and
evaluation models for projected radiological releases and dose's to reflect the
Commission's direction that such assumptions and models reflect the best
available evidence and result in models which do not substantially underestimate
actual exposure. (Id.) Appropriate models are also under development for use in
determining man·rem' estimates for sequential cost-benefit assessment of a range
of potential radwaste augments. It will be some time before these model
developments are completed by the Staff and can be applied specifically to the
radwaste systems proposed for the SIP to determine compliance with Appendix

'These affidavits were prepared by Dr. Jacob Kastner, Mr. J. S. Boegli and Mr. James A.
Long III.
"

286

I. It is antiCipated that the assessments will be completed in connection with,
radiological health and safety hearings. (Id.)
53. In the interim, the Staff has attempted to estimate how the use of newer
data and a broader population would affect the information presented and the
conclusions drawn in the FES. Therefore, the Staff has performed certain
calculations which result in an upper· bound assessment of the potential
radiological impacts from normal operation of the STP. These interim
calculations are reflected in the affidavits of Mr. Boegli and Dr. Kastner. The
upper-bound dose estimates were calculated using revised estimated releases
which were based by Mr. Boegli on current operating data. (Affidavit of J. S.
Boegli, p. 3). The release values used in the Staffs interim dose calculations are
not anticipated to differ significantly from the values for the final assessment. .
(Id.) In any event, Dr. Kastner's calculation of upper-bound estimates includes
sufficient conservatism to account for any variation that might occur in the
Staffs final calculation of radiological releases. (Id., pp. 3-4).
54. Though the Staffs interim calculations have not been performed for the
purpose of demonstrating compliance ,with Appendix I (Affidavit of James A.
Long III; p. 3), the calculations performed by Mr. Boegli, and those prepared
under the supervision of Dr. Kastner, result in dose estimates which are unlikely
to be exceeded in the detailed assessment to determine compliance with the
radiological health and safety hearings. (Affidavit of J. S. Boegli, pp. 3-4;
Affidavit of Jacob Kastner, p. 3; Affidavit of James A.,Long III, p. 3). Because
changes to the Applicant's radwaste system could adversely affect the interim
assessment of the potential radiological environmental impact, it was necessary
for the Staff to seek confirmation that Applicant wiIl not modify or remove any
part of the radwaste treatment systems and equipment presently described in its '
Preliminary Safety Analysis Report and Environmental Report. As described in
Mr. Long's affidavit (pp. 3-4), Applicant has so committed. The Technical
Specifications'issued at the time of the operating license will establish effluent
release limits' which will assure' that Applicant operates the facilities in
conformance with the requirements of Appendix I to 10 CFR Part 50. (Affidavit
of J. S. Boegli, p. 3). On the basis of information presently available on the
technology to reduce radioactive effluent releases, there is no technological
reason that the STP cannot be designed to meet the requirements of Appendix I
should any design change be necessary. (Affidavit of J. S. Boegli, p. 2) Should'
the detailed assessment to determine compliance with'Appendix I show a need'
for any additional equipment, Applicants have committed to its installation .. The
cost of any such installation would be insignificant in terms of the overall cost of
the facility-less than 1% of the total cost of the STP-and thus would not
affect the overall cost-benefit balance. (Affidavit of James A. Long III, pp. 6-7).
55. The Staffs interim dose assessment is based on the most current.
operating, data and includes broader consideration of the population dose,
(man-rem) impact by inclusion of the thyroid man-rem as required by Appendix
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I. In the STP FES, consideration was limited to the maximum individual thyroid I
dose. In addition, the long.lived radioisotope C-14 has a population dose
component of sufficient magnitude to require consideration in the environ·
mental review and has been included in the Staffs interim assessment. (Affidavit
of J. S. Boegli, p. 5, Table 1).
56. As indicated in the affidavits of Mr. Long and Dr. Kastner, these
upper-bound estimates show that though the radiological impact is greater than
discussed in the FES, the maximum dose to individuals, in unrestricted areas,
from normal operation of the STP will not exceed the dose criteria outlined in
Appendix I. (Affadavit of James A. Long III, p. 3). Additionally, an "upper-'
bound" estimate of population dose to the general public due to plant effluents
has been ascertained. This dose will not exceed 47 man-rems to the total body
and 70 man-rems to the thyroid. (Affidavit of Jacob Kastner, p_ 3)_ The
supplemental affidavits of Mr. Boegli and Dr. Kastner received by the Board.in
response to the Board Order of July 23,.1975 have clarified the role ofC-14 in
this population dose. While the Board agrees that the estimate' represents an
upper-bound in. population dose and can therefore serve the purposes of the
present Partial Initial Decision, the Board nevertheless notes that no account has.
been taken of C-14 produced by the (n,p) reaction on any atmospheric or
dissolved nitrogen which may be exposed to a neutron flux. The Board accepts
the Staffs implied judgment that this source may be neglected for the present
purposes but will expect it to be treated in future safety hearings when.
compliance with Appendix I is treated in detail. By comparison, a total of about
33,000 man-rems is delivered to the same popUlation as a result of the average
natural background dose rate of 0.125 rem per year in the vicinity of the STP.
(Staff Exh. 1, §5.4.2.7)_ Therefore, the dose to the population due to effluents
from plant operation will be extremely minor compared to the radiation dose
that persons living in the area normally receive from· natural background'
radiation. The Board finds that the low level releases from normal operation of
the STP will have no measurable impact. The Board further ,finds that any
additional costs which might be incurred through compliance with Appendix I
would be inSignificant in terms of the overall cost-benefit balance and do not
adversely affect it.
.. 57. Based on its review of the PSAR, the Staff ,has determined that
individual occupational doses can be maintained within the limits of 10 CFR
Part 20. Maintaining radiation doses to plant personnel within these limits
ensures that the risk associated with radiation exposure is no greater than those
risks normally accepted by workers in other present day industries. (Staff Exh.
I, pp. 5-17, 5-18). It is estimated that the average collective dose to all onsite
personnel at large operating nuclear plants will be approximately 450 man-rems
per year per unit, or 900 man-rems for the two-unit STP (Id.). The Applicant's
implementation of Regulatory Guide 8.8 and other guidance provided through.
Staff radiation protection review process is expected to result in an overall
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reduction of total doses from those currently experienced. (Id.) The Board
wishes to express its concern about certain of the implications which inhere in :
the annual population dose of900 man·rems per year estimated by the Stafffor
the operating personnel of the plant. While such a population dose, taken as an
upper.bound, clearly seems a minimal environmental impact and can thus form
part of the basis for a positive environmental decision, its portent for the safety
portion of the ultimate decision is less clearly acceptable. Taken in conjunction
with the plant operating Staff enumerated in Fig. 13.1-12 of the Preliminary
Safety Analysis Report (not yet in evidence), the 900 man·rerns per year seem to
be shared by about 100 people. If true, this projected practice would seem
irreconcilable with the limits required by 10 CFR 20.101. The Board will expect
some resolution of this apparent discrepancy during the safety hearings ..
58. The Staff has evaluated the effects of the uranium fuel cycle as it
pertains to the STP, and the transportation of fuel to and from the reactor in
accordance with standard tables adopted in Commission regulations and has
determined that such environmental effects are negligible. (Staff Exh.· 1, pp.
5-17, 5 -20). The Board concurs in this assessment.
59. The Board asked, in connection with radiological impacts, whether the
Staff. and the Applicant had considered the possibility that nonuniform
corrosion product deposition in the Colorado River could result in doses to
human beings greater than had been estimated on the basis of uniform
distribution assumptions. (Tr. pp. 195-196). In responding to the Board's
questions, the Staff and the Applicant concluded that their respective completed'
analyses were sufficiently conservative, and no exposures higher than those
indicated by the analyses would occur. (Tr. 262-275, 300.301). The Board
agrees and finds that the Staff and the Applicant have adequately assessed the.
radiological impacts associated with the STP and that no significant adverse
"impacts will occur.
Social and Economic Effects of Construction and Operation of the STP
60. During the construction period, there will be extensive additional use of
local highways and roads. The most Significant aeSthetic impacts during
construction will be air pollution resulting from airborne dust and possibly"
smoke which may create a local nuisance for short periods. (Staff Exh. 1, p.
4-13). In order to mitigate these impacts of constructiori, among others, the
Applicant has made a number of commitments which are outlined in Section 4.5
of the Final Environmental Statement. (Staff Exh. 1, pp. 4-16,4-17). We dealt
with these commitments above. In addition, tw~ households will be displaced by.
the construction of the STP, "and 26 farm operators will have to give up their
operations on the site. (StaffExh. 1,4-13).
.
61.1t "is expected that during the peak construction year, over 2100 workers
will be involved in the STP activities. Most of the workers will move into the
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region for the time they are needed if they are not already permanent residents.
(Staff Exh. 1, p. 4-13). This will result in a population increase of about 2450
persons in the site vicinity during the peak construction time. The permanent·
operating force will number approximately 125 individuals.· It appears that the,
greatest demand for additional housing will be primarily satisfied through
existing rental units as well as through creation of additional mobile home units
in the area. (Staff Exh. 1, p. 4-14). The added population in the area due to .
construction of the STP will add small increases to the local school population.
(Staff Exh. 1, p. 4-15). The record shows that the local school districts are
taking steps to deal with this increase. (Id.) The local medical facilities are
sufficient to accommodate the popUlation growth expected to accompany
construction and operation of the STP. (Testimony of DiNunno, pp. 18-20 [fol.
Tr. 197]). An increase in other municipal services will be reqUired. (Staff Exh. 1,
p.4-14).
62. Construction and operation of STP will cause substantial tax revenues to
accrue to local governmental entities. It is estimated that $6,576,000 will be
paid in taxes each year to such entities, with approximately $4,378,000 being
paid to the Palacios Independent. School District, and $1,993,000 accruing to
Matagorda in ad valorem taxes. (Staff Exh. 1, p. 4-15; Applicant Exh. 2, pp.
8.1-20, 8.2-6a). Of course, members of the plant construction force who
purchase homes in the local area, and the permanent plant operating force of
125 people will, together with their families, become individual taxpayers on the
local level.
63. Construction of the STP will involve, at the peak of construction
activity, over 2100 workers with a total payroll for construction of the plant
estimated at $157,000,000. (Staff Exh. 1, p. 4-13; Applicant Exh. 2, p. 8.1-6).
In addition, it is estimated that the annual payroll for the full-time operating
force will be approximately $2,000,000. (Staff Exh. 1, p. 5-31; Applicant Exh.
2, p. 8.1-7).
64. The Board fmds' that the Applicant has adequateiy described, and the
Staff has evaluated the likely social and economic impacts from construction
and operation of the STP. The Applicant will take mitigating measures during
construction which will, to the maximum extent feasible, reduce the impacts of
construction on the local site area. The Board also notes that co'nstruction and
operation of the STP will cause substantial secondary benefits, such as local
taxes, increased payrolls, and increased employment to accrue to the local
community and to local governmental entities. The Board wishes to make clear'
that the existence of these secondary benefits does not play a part in our
determination whether or not to proceed with the STP. However, having made
the decision to proceed, we think it important to point out for the record that
to ~he extent construction and operation of the ~TP do have' an a~verse impact
• Staff Exh. 1, p. 5-31.
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on the community, these secondary benefits do exist and will serve in some'
measure to offset those impacts., Vermont Yankee Nuclear Power Corporation
(Vermont Yankee 'Nuclear Power Station) ALAB·179, RAI.74·2,,159 at 177,
(February 28, 1974).
Environmental Monitoring
65. The Staff has reviewed the Applicant's preoperational and operational
programs for the monitoring of chemical, thermal, and radioactive effluents, and
for the conduct of aquatic, terrestrial and radiological surveys. (Staff Exh. I,
Chapter 6, pp. 6·1 through 64). The physical parameters of Colorado River
water near the plant site, such as water temperature, conductivity, pH, dissolved
oxygen, turbidity, color odor, and other chemical propertie's have been studied
by the Applicant. (Applicant Exh. 2, pp. 2.5·5 and following). Models of salinity
and 'temperature distribution and tidal flow are being use'd in conjunction with
the preoperational field studies to predict the environmental effects of plant
operation on the Colorado River. (Staff Exh. 1, p. 6.1). In addition, a weekly
groimdwater.level monitoring program was also initiated by the Applicant.
Groundwater quality was determined at three different depths and was analyzed
for chemical and bacteriological parameters. (Applicant Exh. 2, pp. 2.5·17 'and
following). Mathematical models are being used in conjunction with the
preoperational monitoririg program to predict changes in groundwater level,
dispersion of containments, and transport through aquifers to surface water
bodies. The Board finds that the preoperational hydrological monitoring
programs for the Colorado River and groundwater levels are'acceptable.
,
66. A preoperational onsite meteorological program was initiated by the
Applicant. It consists of a 195·foot tower located about 5000 feet east·northeast
of the main reactor complex. Wind speed and direction are measured at 33 feet
and 195 feet; vertical temperature gradient is measured between 33 feet and 100
feet and between 33 feet and 195 feet; ambient temperature and dewpoint
temperature are measured at 33 feet; solar radiation is measured at 10 feet; and
precipitation is measured at the ground. (Staff Exh. 1, p. 6·1): The primary data
recording system has used strip charts, although a digital recording system is
being installed. (ld.) The Applicant has submitted to the Staff onsite data for the
period July 20, 1973, through July 20, 1974, in the form of joint frequency
distributions of wind speed and direction at the 33·ft level; Data recovery Was
96%. (ld.) The Applicant also submitted similar data for Aliens Creek, Corpus
Christi, Victoria, and for Galveston. (ld.) Based on the foregoing, the Board
finds that the preoperational meteorological program is acceptable.
67. The Applicant has obtained baseline data on terrestrial biota. These
studies and subsequent preconstruction studies will be used to assess the effects
of site preparation and construction. (Staff Exh. I, p.6·1). The Staff has
recommended that there be additional sampling 'in the preo~rational terrestrial
,

'
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monitoring program in the estuarine marsh complex south of the site to
determine the impact on the marsh due to reduced freshwater flow. (Id." p. 6-2).
The Board agrees with the Staffs recommendation. Consequently, the Applicant
is required to expand the terrestrial monitoring program to include a
vegetational map of the 4343-acre marsh complex delineating freshwater
communities (marshes, ponds, seasonal marshes, and wet meadows) and salt
water (sal~ marshes, brackish ponds), which will provide a baseline for future
evaluation. In addition, the Applicant is required to acquire distribution data for
hydrophytic plant species of the marsh complex so that the species indicative of
salinity ranges may be identified and used as early-warning indicators of changes
in the' marsh complex.'
,
.'
68. The Applicant made baseline studies of the freshwater and estuarine
ecosystems on and near the site. These studies began in 1973 and continue to
the present and 'are intended to identify and measure ecological changes brought
about by plant constructi'Jn and. operation. (Stafr' Exh. 1, p. 6-2). Sampling
stations have been established and the Staff reports that the Applicant wiII
establish additional sampling stations within the cooling lake upon its comple:
.
.
.
tion. ( I d . ) ·
, 69. The Staff has reviewed the Applicant's preoperational aquatic monitoring program and has concluded that the program wiII be adequate to assess the
impacts of construction and potential impacts of operation if the program is
expanded to include additional studies. (Id.) The Board agrees with the Staffs
conclusion and requires the Applicant to expand the preoperational aquatic
monitoring program 'to include those studies outlined in Section 6.1.3.2 of the
FES. (Staff Exh. '1, p'. 6-2).
.
,
Effects of Accidents
70.The probability of occurrence of accidents including postulated dam
failures on the upper Colorado River (Tr. 447448), and the spectrum of their
consequences to be considered from an environmental effect standpOint have
been analyzed using best estimates of probabilities and realistic fission product
release and transport assumptions. The radiological effects of accidents on the
environment have been assessed using the standard accident assumptions and
guidance issued as a proposed amendment to Appendix D to 10 CFR Part 50 on
December 1, 1971 (36 F.R. 22851). (Staff Exh. I, Chapter 7). The results of
this realistic analysis demonstrate that the environmental risks due to postulated
radiological accidents at STP are exceedingly small.
Need for Power
71. The four participant~ in the South Texas' Project serve a combined area
of ,51 ,769 ~ua,re miles which includes' four of the eight largest metropolitan
areas in the State. The total popUlation for the area served is about 4.8 miIIion;
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approximately.41 percent of the population of Texas. (Staff Exh. I, p. 8·1; Tr.
136). Each of the participants will own an undivided interest in the facility and
will be entitled to a like share of the power generated at the facility. (ld., p. 8·2).
72. The STP participants are members of the Texas Interconnected System
(TIS), which is a group of ten interconnected· utilities serving the bulk of the
State of Texas. This affiliation was established for reliability purposes, but
imposes no obligation on members. Each member is expected, however, on the
. average, to maintain a minimum capacity reserve of 15 percent above expected
peak load. (ld.) The TIS members are also members of the Electric Reliability
Council of Texas (ERCOT), which is one of nine regional councils of the
National Electric Reliability Council (NERC). Membership of ERCOT· is
composed of 28 municipalities, 47 cooperatives, 8 investor-owned companies,
and 1 state agency. As one of the nine regional NERC councils, ERCOT
participates in the review of national planning to solve power problems,
considers design and operating criteria to enhance the reliability of service by
each member to its customers, and reports annually to the Federal Power
Commission (FPC) current and projected data concerning the electric power
supply in its region. However, the principal expectation placed upon ERCOT
members is that, on the average, reserve margins will be maintained above 15%
of expected peak load. (Staff Exh. 1, p. 8.2).
73. The STP participants serve a large and varied load. Generally the City of
Austin (COA) and City Public Service Board of San Antonio (CPS) serve
commercial, educational, and administrative centers in their respective franchise
areas, including military installations. Houston Lighting & Power Company
(HL&.P) and Central Power and Light Company (CPL) serve substantial
industrial loads and also the needs of agriculture in a large geographical area.
. (Staff Exh. 1, p. 8.2). The Board notes that in the aggregate, the STP
participants satisfy a substantial industrial demand. The data presented by the
Staff and the Applicant show that the industrial customers consume nearly 50
percent of the output of the four utilities. (Staff Exh. 1, p. 8.2). In 1973, HL&P
and CPL had loads with contract provisions permitting limited interruptibility
that represented 3.4 percent and 7.4 percent of the peak demands respectively.
(ld.; Applicant Exh. 1, Table 1.1.2). Forecasts for these two participants
indicate that for 1977, their interruptible loads will represent 3.1 percent of the
peak demand for the four participants. (Staff Exh. 1, pp. 8-1 through 8-3;
Applicant Exh. 2, pp. 1.1·3, 1.1-4 and 1.1.14).
74. Growth in total demand for electricity in the STP service area has
increased at an average compound growth rate of 10% between 1963 and 1973.
This varies from a low of 7.8% for CPL to a high of 11.4% for COA and is
consistent with the findings of a recent report issued by the office of the
Governor which indicates that the statewide growth rate in energy demand has
been 10% per year. (Staff Exh. 1, p. 8-2; Applicant Exh. 2, p. 1.1-4). HL&.P and
CPL, the two participants which serve 75% of the population and supply 84% of
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the energy demanded in the combined service area (Staff Exh. I, p. 8-3)
experienced a combined average residential use increase from 6930 KWhr per
customer in 1966 to 12,082 KWhr per customer in 1972. (ld.) In·the case of
HL&P, it was determined earlier that much of this increased usage could be
attributed to the greater employment of air conditioning (Staff Exh. 1, p. 8-3).
Since HL&P and CPL serve very similar loads, it is likely that the same is true for
CPL. Therefore, we find that the number of residential customers as well as
individual demand for the Applicant's services has increased. In the commercial
and industrial classes, the consumption per customer increased from 135,000
KWhr in 1966 to 221,000 KWhr in 1972. (Staff Exh. 1, p. 8-3). In the case of
HL&P, there was a substantial increase in the use of electricity per dollar of
value added in manufacturing during the years 1963 to 1971. (ld.) In addition,
the average rate increase has increased by about a factor of 2 during those years.
(ld.) Thus, we conclude that residential, industrial, and commercial activities in
the STP service area are becoming more energy intensive.
75. All of the STP participants have predicted declines in their future growth
rates. Consumption of electricity, in the HL&P service area has been less than
forecast by an average of 2.2 percent during the period of October 1973 to June
1974. (Staff Exh. 1, p. 8-5). These revised forecasts reflect economic factors,
weather conditions and conservation measures. (Id.) Both the Staff and the
Applicant have predicted declines in the growth rate of demand for the future.
(Staff Exh. 1, pp. 8-5 through 8-7; Testimony of Dr. Perl, Tr. 362-368). The
Applicant's average annual compound growth rate in peak demand for the past
10 years has been about 9.6 percent. (Staff Exh. 1, p. 8-3). From 1963 to 1970
inclusive, CPS sold 30,000 KWhr and CPL purchased 52,000 KWhr, which
decreased to 32,000 KWhr in 1970. (ld.) The other utilities neither bought nor
sold any capacity nor are projected to do so. (ld.) Beginning in 1973, CPL began
to sell 10,000 KWhr, and sales are projected to increase irregularly settling back
to the same value in later years. (Staff Exh. 1, p. 8-3; Applicant Exh. 2, Table
1.1-2).
76. Based on these factors, the Staff has calculated an average future
compound growth rate of 8.5 percent for the STP participants. We find that
given the above factors, the projected growth rate of 8.5% is reasonable. We also
note that even under· the Staffs assumed growth rate, the Applicant has
calculated that without the STP units 1 and 2, the combined reserve margins of
the four participants in 1982 will be below the 15 percent margin required by
ERCOT and recommended by TIS. (Staff Exh. 1, p. 8-2; Applicant Exh. 1,
Figures l.l-9 through 1.1-13).6 Therefore we conclude, to the extent that the
'The Board notes also the comments of the Federal Power Commission on the DES
issued by the Staff. The Commission concluded" ... that the capacity equivalent to that of
the South Texas Project is needed on the Applicant's system and ERCOT to provide reserve
capacity to meet their stated generating reserve criteria for adequate bulk power supply
reliability while conserving fossil fuels."

294

required reserve margins will not be maintained in the future without the STP
units, the evidence supports the need for the power to be generated by the STP
units 1 and 2.
77. In addition to the variations in the STP participants' load projections,
there have also been variations in the projected additions to fossil fuel capacity .
. (Tr. 135, 136). Citing the uncertainty of gas and oil supplies and justifying their
decision thereon, the participants have reduced their planned additions to fossil
plants, thus increasing the need for the STP. (Applicant Exh. 2, pp. 1.1·6,
1.1.25). In sum, the Board, finds that the power to be generated by the STP is
needed, and a delay or denial of construction permits, in light of the forecasts of
Staff and Applicant, which we find reasonable, would likely force the Applicant
below the reserve margin generally regarded by ERCOT and TIS as a safe margin
for the maintenarice of reliable service in Texas. Therefore, this facility will be
needed by the Applicant in the time frame projected.
Alternatives
78. The Staff conducted a thorough review and evaluation of alternatives to
the STP. (Staff Exh. 1, Chapter 9). The Staff independently evaluated the
Applicant's review of alternative sites within the Applicant's service area (ld.),
and in response to comments on the DES, reevaluated this analysis in the
preparation of the FES. The Applicant's investigation identified eight potential
plant sites within its service area, and in addition to those land·based sites,
offshore siting was also considered: (Staff Exh. 1, p. 9·3, 9.4). The Staff
concluded that the offshore siting concept is potentially suitable as a further
alternative to land·based siting. However, in the time frame of the need for the
STP generating units, the status of the licensing proceedings for the offshore
production facility at Jacksonville, Florida, and the fact that the first two units
scheduled to come off the line are to fill an order for placement off New Jersey
among other things precludes the concept from consideration for the current
application. (ld., p. 9.4). The Board agrees with 'the Staffs conclusion that
offshore siting is not a viable alternative for the South Texas Project.
79. In order to select the best of the eight sites, the Applicant used a
numerical rating system for the final evaluation process which resulted in the
selection of site B as the preferred site for the plant. (Applicant Exh. 2, Table
9.3·2;' Staff Exh. 1, p. 9·10). The Staff assessed the alternative sites and found
that proposed site B and alternative sites D, E and F were most acceptable based
on the economic and environmental analysis performed. (Staff Exh. 1, p. 9·10).
The Staff further concluded that no alternative site demonstrated a significant
overall advantage over the proposed site in terms of environmental and technical
costs. (StaffExh. 1, pp. 9·3 through 9·10; Tr. 237,238; Staff responses to Board
questions, p. 11 [fol. Tr. 247]).
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80. The Board finds that the site selected by the Applicant for the STP and
the Staffs evaluation of that site is adequate, and that none of the alternative
sites would prove environmentally more acceptable.
81. The Staff independently evaluated a number of alternative 'energy
sources, including alternative methods of generating the necessary electricity,
and alternatives such as purchased power, that would not require construction of
additional generating capacity. (Staff Exh. I, pp. 9-1 through 9-3). Only coal is a
viable alternative means of generating the electricity required by the STP service
area. (Staff Exh. I, pp. 8-10, 9-1 through 9.3). Though a coal plant, assuming
stringent environmental control standards, would be the approximate equal of
the STP on environmental grounds, an economic comparison clearly favors
nuclear power. (Id.) Neither the purchase of power, diversity exchange from
other neighboring utilities, reactivating or upgrading an older plant, not
operating peaking units as base load, are viable alternatives to the generating
capacity represented by the STP.* (StaffExh. I, p. 9.1).
82. Uranium is the principal natural resource material irretrievably consumed
in plant operation. Other materials consumed, for practical purposes, are fuel
cladding materials, ,reactor control elements, other replaceable reactor core
components, chemicals used in processes such as water treatment and ion
exchanger regeneration, ion exchange resins, and minor quantities of materials
used in maintenance and operation. (Staff Exh. I, p. 10.9). The Staff estimates
that between 12,000 and 16,000 metric tons' of contained natural uranium in
the form ofU3 0 s must be produced to fuel the two units for 40 years. (Id.) The
assured U. S. reserves of natural uranium, as of January I, 1973, recoverable at a
cost of $8, or less per pound of U3 0 S , are 247,638 metric tons of uranium. (Id.)
pranium reserves reported at the various forward-cost, cutoff levels are very
sensitive to changes in the nation's economy. Inflation and rising costs have
caused what appears to be a low inventory of uranium reserves at the lower
$8/lb. forward·cost cutoff. (Staff Exh. I, p. 10·9; Staff Responses to Board
Questions, 'p. 7 [fol. Tr. 247]). However, a greater reserve exists ir'more
expensivelY,mined ore is considered. (Id.) The Board concludes that in view of
the quantity of materials in ,natural reserves, resources, and stockpile, and the
quantities produced yearly, the expenditure of such material is justified by the
benefits of the electrical eriergy produced.
83. In response to Board questions at the prehearing conference of
February 6, 1975, the Staffs analysis of the proposed and alternate Lon Hill
transmission line rights.of.way was reevaluated for the FES. Additional
information on the alternate route was also obtained. (Staff Exh. I, pp. 9·16,
9-17). The Staff concluded that because the Lon Hill route proposed by the
Applicant follows existing lines for greater distances than does the alternate
·Nor can such conservation measures as inverse promotional advertisement or change of
rate structure be expected to obviate the need for the STP. (Staff Exh. I, pp. 8-7, 8·8).
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route;the Lon Hill route is preferable. (Id.; Staff responses to Board questions,
p. 11 [fol. Tr. 247]).
84. On reconsideration of their transmission line routes to Velasco, the
-Applicant has stated that the alternate route is preferable because of the possible
impact of the previously selected route on the San Bernard National Wildlife
Refuge, and because of the potential impact to an archaeologically significant
area rece.ntly discovered during their further investigation of the transmission
line route. (Tr. 172-173). The Staff has considered the proposed use of the
, alternate route and has concluded that this route is preferred. (Tr. 239).
85. The Board finds that the transmission line routes selected by the
Applicant and analyzed by the Staff, including the proposed route from the site
to Lon Hill and the alternate route from the site to Velasco, are acceptable.
86. The Applicant and the Staff conducted a review of alternative plant
designs including alternative cooling systems (once-through cooling, using
cooling water from the Colorado River or from the Gulf of Mexico as separate
alternatives), dry cooling towers, mechanical-draft wet cooling towers, naturaldraft wet cooling towers, wet-dry cooling towers, spray canals and a smaller
cooling reservoir and intake and discharge structures. The Staff concluded that
only mechanical-draft wet cooling towers, natural-draft wet cooling towers,
spray canals and a smaller size cooling reservoir were realistic alternatives to the
proposed 7000 acre cooling reservoir. (Staff Exh. 1, pp. 9-10 to 9-15). The
benefit to be' derived from the adoption of any of these realistic alternative
··cooling systems ·is the reduction in the amount of land required for the proposed
cooling reservoir and, according to the' Stafrs calculations, a· reduction in
consumptive water use. However, the character of the source of makeup water at
this site is an important factor in the consideration of alternate cooling systems.
'The source of water for the South Texas Project is the unappropriated flow of
the Colorado River which occurs principally in the winter, or nonirrigation
months. The reservoir serves not only the cooling needs of the plant but as a
storage reservoir as well, removing the need for releases of water from upstream
. reservoirs and thus freeing waters impounded in those reservoirs for other uses.
To capture these unappropriated flows for use by cooling towers would require a
reservoir approximately as large as that proposed by the Applicant. Therefore,
cooling towers, using the unappropriated flows of the Colorado River for
makeup water, would, use as much or more water than would be used by the
cooling reservoir_ (Tr. 171, 172; Testimony of Simmons, pp. 6 and 7 [fol. Tr.
173]). In these circumstances, there are no advantages of c~)Qling towers or
spray canals relative to the proposed reservoir; and the alternative of a smaller
reservoir is unavailable. The Board 'finds that the proposed 7000 acre cooling
reservoir is the preferred cooling alternative for the South Texas Project facility.
Agricultural Impact of Plant Construction and Operation
87. A primary impact of the STP will be the commitment of a total of about
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12,352 acres of land. Approximately 10,000 acres at the site are presently used
for agricultural production, most significantly rice. The Board specifically
requested the Parties to address this issue. The concern of the Board was
whether the preempted 10,000 acres "would be needed to help' fulfill the
Nation's presently foreseeable demands for agricultural ,products.'" Any
assessment of whether this land would be needed for agricultural production
through the lifetime of the facility must first establish its value, in terms of
comparative productivity, both on a local and a national basis. Texas Utilities
,Generating Company. et al. (Comanche Peak Electric Station, Units 1 and 2)
ALAB-260, NRCI-75/2 51, 54-55 (February 26, 1975).
88. The agricultural impacts were, fully assessed by the Staff and the
Applicant. The Staff provided a detailed discussion of land use impacts in the
FES (Staff Exh. I, pp. 10-2 through 10-7) and supplemented that treatment of
the subject matter with testimony by Dr. Jerry R. Kline of the Staff. (Tr.
240-247; Staff Responses to Board Questions, pp. 12-19 [fol. Tr. 247]).8 The
Applicant submitted testimony by Dr. Philip B. Hildebrand, and Michael P.
Noel. (Tr. 178-186).
,
89. The Staffs assessment shows that Matagorda County has 564,400 acres
now in a variety of uses including pastures, crops, and forests which have soil
types that would support successful rice production.9 Only 49,059 of these are
classified as USDA class IV land and the remainder, 515,341 acres are in land
capability classes II or III. These capability classes are equivalent to those on the
STP site. Only 56,700 acres of available land is used for rice production in
Matagorda County; thus, only 10% of the land potentially sui~able for rice
production is actually used. (Kline, Supp., p. 13).
90. We find, therefore, that the soil resources to be preempted by the South
Texas Project are not uniquely productive. Rather, they are comparable to soils
found in the neighboring areas.
91. There is neither sufficient water nor market demand for rice to permit
even a small fraction of this land to be brought into rice production at
present. I 0 Nevertheless, ample land exists in the county to replace the
production which would be lost due to the STP cooling lake and for future
expansion if needed. (Id.)
92. Rice production on the STP constitutes 0.66 percent of the state total.
(Id.• p. 14). The staff has stated that the practical significance of this result is

'Texas Utilities Generating Company, et al. (Comanche Peak Steam Electric Station,
Units 1 and 2) ALAB-2ss, NRCI-7s/1, pp. 4-6 (January 23,1975); See also Commonwealth
Edison Co. (La Salle County Nuclear Station, Units 1 and 2) ALAB-1s3, RAI-73-10, 821
(October 19,1973) and ALAB-193, RAI-74-4, 423 (AprU1s, 1974).
I Hereafter referred to as "Kline, Supp."
9 Kline, Supp., p. 13.
.
I old.
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that the change in rice production due to STP is not likely to affect prices,
planting decisions, export decisions or other social, political or economic
decisions which might be based on USDA data tabulations. In assessing the plant
itself,· it is known that 3,700 acres of rice land wi\l be lost if the project is
approved and about 164,000 hundred·weight (cwt) of rice annually will not be
produced. This is finite removal with determinable dollar value. This value has
already been included in the cost·benefit balancing for the project in terms of
the cost of land which is related to the value of products. It is the StaWs opinion
after analysis of the possible environmental effects that the significance of this
proposed action is adequately assessed by considering the impact in monetary
terms and that the "detectability" finding supports the conclusion that no
significant underlying social issues remain which go beyond the monetary impact
of the project. (Id.) The Board concurs in this fmding. We also note that the
present worth of future crops is already accounted for in the economic value of
the land which is included in the cost assessment of alternatives.
93. The Staff has utilized USDA statistics which indicate that there are more
than one billion acres actually in farms in the United States. This is land devoted
to all farm uses; not all of it is cropland. (Kline, Supp., p. 14; Staff Exh. 1, pp.
10-2 through 10-6). The United States currently has about 335 million acres
devoted _to harvested cropland. In Texas, there are about 25 mi1lion acres
devoted to crops exclusive of improved pastures. (Id.) Mr. Kline testified that
the overall competition for land from nonfarm uses in the United States is not
strong relative to the amount available although it can be important in some
localities. It currently amounts to a net decrease of land in farms of about 1
million acres per year in the United States. This is about O.I% of the national
inventory. In the United States, about 1.5% of the total land is devoted to
urban·industrial uses. (Kline, Supp., p. 15).
94. The testimony presented by the Staff indicates that the food situation in
the United States has recently been discussed by a committee of the National
Academy of Science. (Kline's testimony following Tr. 247). Their analysis
concludes that the United States should be able to feed itself with no trouble for
at least the next decade. Beyond that time, they are unwi1ling to make
projections because of uncertainties inherent in forecasting. (Id.)
95. Longer term projections of demand for food and need for land have been
made by Carr and Culver. (Kline's testimony fol\owing Tr. 247). Their analysis
of projected need for food grains through the year 2000 indicates that
worldwide demand for food grains is expected to rise by 30 to 45 percent
between 1980 and 2000. (Kline, Supp., p. 16). Rising demand for food grains is
. expected to be adequately met through increased crop productivity, even though
the rate of increase is slowing somewhat. (Id.)
96. Through the year 2000, the United States will harvest between 390 and
471 million acres of cropland, most of which is on classes I, II and III
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agricultural soils. Nationwide there are approximately 630 million acres ofland
presently available. (ld., pp. 15-16).
97. The exact future allocation of energy from the STP is not known, but it
is reasonable to assume that additional increments of available energy will have a
positive effect on production of technological inputs to agriculture. Only an
energy rich society can sustain the high yield required to meet current and
future demands for food both for domestic consumption and export. Therefore,
it is not clear that the construction of an energy producing facility constitutes an
adverse impact on agricultural production even though proportionally small
amounts of productive land are preempted. (Staff Exh. 1, pp. 10-5 and 10-6).
98. In addition to the above factors which indicate a minimal impact on
agriculture, the Staff has pointed out in the FES that the facility will use only
unappropriated flows of the Colorado River when river flow is greater than 300
cfs, and then only up to 55% of the excess over 300 cfs. (Staff Exh. 1, p. 5-1).
Therefore, there is little practical likelihood that the diversion of water for the
STP will have a significant impact on agricultural production in the area ..
99. The Staff also considered alternative cooling systems to the proposed
.cooling lake in part to determine whether other cooling systems would result in
a reduced consumptive water use, land preemption and an even smaller impact
on agriculture than has been postulated for the STP while utilizing a cooling
lake. (Staff Exh. 1, pp. 9-10 through 9-14; Kline, Supp., p. 17). The Staff
determined that ten thousand acre·feet of water would be saved as a result of the
use of cooling towers rather than a cooling lake. (Kline, Supp., p. 17).
Theoretically, this water could be used to produce another 2,000 acres of rice
. based on a use rate of 5 acre·feet per acre per year. (ld.) However, a significant
amount of land would be removed from production as a result of such towers
and the need for makeup water storage. (ld.) In addition, production of rice in
this part of Texas is water limited, not land limited (Staff Exh. I, pp. 10·6,
10-7), and it is expected that water curren tly appropriated for rice production at
the STP site could be transferred for ,continued production on other currently
available cropland. (Testimony Hildebrand and Noel, pp. 4,5 [fol. Tr. 186], Tr.
298·299).
100. During plant operation, groundwater withdrawal will average only
about 130 gpm. (App. Exh. 2, p. 5.7-2; Staff Exh. I, p. 5-1). This withdrawal
will be exclusively from the deep aquifer zone, while seepage from the reservoir
is expected to be limited to the shallow aquifer zone. The Board inquired into
the agricultural impact of the use of this amount of groundwater (Tr. 18-19) and
the effects of groundwater withdrawal on the aquifer. (Tr. 311-330). This
. amount of water (210 acre·feet per year) would be sufficient to irrigate about 50
acres of rice land. (App. Exh. 4, p. 7-5; Tr. 186, 343). The anticipated
drawdown in the deep aquifer during the life of the plant, both from plant usage
and from pumping by other landowners, is not expected to affect existing wells
which have historically been drilled to the bottom of the aquifer. (Tr. 326-331).
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Over the forty.year life of the plant, the saltwater wedge in the lower aquifer, '
which is now located near the intracoastal canal, may be expected to intrude
about one·half mile north as a result of pumping throughout Matagorda County.
Pumping at the plant represents an insignificant contribution to total pumping in"
Matagorda County. (Tr. 354·355). A late change in App. Exh. 4, accepted into
evidence by the Board Order of July 14, 1975, with concurrence of all Parties,
altered the alleged historical usage of groundwater (Tables 3.4 and 3.5) so that it
now appears that no sharp increase in irrigational use occurred between 1964
and 1969. In the Board's opinion, this change. does not affect the conclusion
that groundwater use by the plant will tJe of negligible impact.
101. In sum, the Board concludes thai the preemption ofland and water for
the purpose of the STP will have no significant adverse long.term effects on
United States or State agricultural produ~tion. Adverse effects at, the' county
level could occur but there exists a potential for compensatory production by
bringing other suitable land into production and it may be that the very presence
of a substantial new nonfossil energy source may in itself act indirectly to
incr~ase agricultural production.
'
,
Compliance with the Federal Water Pollution Control Act Amen~ments of 1972
102. The Commission may not issue any license or' permit for the STP
unless, in compliance with Section 401 of the Federal Water Pollution Control
Act Amendments of 1972 (FWPCA) the State of Texas either certifies (a) that
there are no applicable effluent limitations or standards under Sections 301,
302, 306 and 307 of the FWPCA, or (b) that there are such applicable standards
and limitations and the discharges from the STP will comply with those
standards and limitations; or in the alternative has waived certification.
103. On April 22, 1975, the Applicant received from the Texas Water
Quality Board a certificate (the 401 Certificate), pursuant to Section 401, which
certifies that the proposed STP "will comply with the water quality standards of
the State of Texas and with applicable effiuent limitations or other limitations
or standards which have been promulgated under FWPCA, 3ections 301(b), 302,
306 or 307, insofar as the same are applicable to said project." (Applicant's Exh.
3). The Applicant's 401 certificate, which is in evidence in this proceeding, fully
complies with Section 401 of the FWPCA. Washington Public Power Supply
System (Hanford No.2), ALAB·I13, RAI·73-4, p. 251 (April 12, 1973).
104. Because the State of Texas has certified that the proposed STP will
comply with applicable standards and limitations, this' Board may not determine
compliance. (Interim Policy Statement, §5(c); also see FWPCA §511(cX2». In
short, the positive 401 certification from the State of Texas is dispositive of the
question of compliance with applicable limitations and standards.
'
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Cost Benefits
105. The Staff conducted a cost benefit study of the various alternatives
considered, and concluded that the proposed design, as set forth in the Final
Environmental Statement (Staff Exh. 1) is an acceptable choice, after weighing
economic, environmental, and technical costs and benefits. (Staff Exh. I,
Chapter 10). The Staff has also determined that the benefits from the STP far
outweigh its costs. (Id.)
106. The primary benefits of constructing and operating the South Texas
Project will be the generating and sale of approximately .13.1 to 17.5 billion
kilowatt hours of electricity per year, based on a 60 to 80 percent capacity
factor. (StaffExh. 1, p. 10-10).
.,
107. A number of environmental impacts will result from the construction:
and operation of the STP, which may be summarized as follows:
(a) Approximately 8,000 acres of land will be removed from the natural
environmen t for the life of the plant. (Staff Exh. 1, p. 10-9).
(b) Approximately 50,000 acre-feet of water per year will be diverted
from the Colorado River for plant operation.
(c) The topography of approximately 5685 acres will be altered by the
construction of new transmission lines.
.
(d) Small numbers of plankton, small fish, etc. will be destroyed during
makeup pumping from the Colorado River to the STP cooling lake and by
intake to the circulating water system of the facility. (Staff Exh. 1, pp. 5-23
through 5-29, 6-2, 6~3, App. E-4, E-6; Tr. 142, 143).
(e) Removal of a portion of the watershed of the Little Robbins-Marsh
Complex will reduce fresh water inflow to the complex. The Applicant has
committed to a study program which will determine whether this impact
need be mitigated by introduction of fresh water from other sources.
(I) Smoke and dust from constructiort activities may create a temporary
nuisance within a few miles of the construction area.
(g) There is a very low risk of exposure of the public to accidentally
released radiation.
(h) Approximately 12,000 to 16,000 metric tons of U3 0 g mmt be
produced in order to fuel the two plants for the 40-year plant life.
(i) The environmental effects of the uranium fuel cycle and the
transportation of fuel have been accounted for and are so small as to not
materially affect the cost-benefit analysis for this facility.
108. The Board, in accordance with 10 CFR Section S1.52(c) has weighed
the environmental, economic, technical, and other benefits of the proposed
South Texas Project against environmental' costs. The Board finds that the
benefits of the proposed STP far outweigh its cost. .
'
.
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IV. SITE SUITABILITY
109. The site proposed for the South Texas Project, Units 1 and 2, has been
reviewed by the Commission's Staff to 'determine whether the site is suitable for
light water reactors of the type and size proposed by the Applicant. The
proposed site is located in south central Matagorda County, Texas, west of the
Colorado River, nine miles northwest of Matagorda, Texas, and approximately
89 miles southwest of Houston, Texas. (United States Nuclear Regulatory
Commission Report on the Suitability of the Proposed South Texas Project
Units 1 and 2 Site, I I p. 1).
110. The proposed South Texas Project will consist of two identical
pressurized water reactor units similar in most aspects to those reviewed and
approved for other nuclear power plants now in operation or under construction, e.g., the Comanche Peak Steam Electric Station, Units 1 and 2 (Docket'
Nos. 50-445 and 50-446). Each of the South Texas Project .units will have a
nuclear. steam supply sYstem designed for a thermal output of 3817 megawatts
and a net electrical output of 1250 megawatts. This compares with a nuclear
steam supply system thermal output of 3425 megawatts and a net electrical
output of 1159 megawatts for each of the Comanche Peak units. (Id.)
111. The Comanche Peak units 'are among the class of pressurized water
reactors (RESAR-3) with the highest power level approved for a construction
permit. The major differences between the design of the units for the South
Texas Project (RESAR-41) and approved units using the same general class of
pressurized water reactor units (e.g., fuel element length, reactor vessel closure
design and ECCS design) do not affect site suitability since the functional
requirements for 'these systems and components will be essentially identical to
those approved for other plants. (Staff Report, pp. 1-2). Accommodation of the
reactor design differences is a matter affecting consideration of such areas as
engineered safety features and operating limitations which would be reflected in .
the technical specifications for the facilities at the operating license stage.
Further consideration of appropriate safety features, which would account for
such differences, among other things, will be presented in the Staffs Safety
Evaluation Report. The design basis' accident analyses related to site suitability
will be conducted for technically achievable core thermal power level of 4100
megawatts. I 2
112. The Board's review has been guided by the reactor site criteria given in
the Commission's regulations (10 CFR Part 100) concerning site suitability as
related to the radiological health and safety of the public. The factors considered
are the population distribution and density; use characteristics of. the site
.
.
." Hereafter referred to as "Staff Report" following Tr. 448.
, 2 However, the Staff has stated its position that' if these units are approved for
operating licenses, the maximum core thermal power will be limited to 3800 megawatts in
accordance with Regulatory Guide 1.49. (Staff Report, p. 2).
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environs including whether there are nearby industrial, transportation or military
facilities that could influence the acceptability of the site; and the physical
characteristics of the site including the meteorology, hydrology, geology,
seismology, and foundation engineering. (Id., pp. 2-3).
113. We have evaluated the information provided by the Applicant and the
Staff. On the basis of these efforts which are reflected in the following, we have
concluded that the South Texas Project site is suitable for light water reactors of
the type and size proposed by the Applicant.
Population Density
114. The proposed South Texas Project site is situated on a 12,352 acre tract
of land in Matagorda County in south Texas: The -area surrounding the South
Texas Project site is rural in character. (Staff Report, pp. 2-3; Applicant Exh. 4,
p: I-I). The 1970 population density within 10 miles of the South Texas Project
site was ten persons per square mile, and the population density within 30 miles
of the site is projected to be 19 persons per square mile by 1980 and 40 persons
'
per square mile by 2020. (Staff R~poit, p. 3).
lIS. The nearest population center now containing more than about 25,000
residents, as defined in 10 CFR Part 100, is Victoria, Texas, which is located 59
miles west of the site. (Id.) The 1970 population of Victoria was 41,349 persons.
At the Stafrs request, the Applicants investigated the possibility of an'other
community closer to the proposed site developing into a population center of
25,000 or 'more residents. Bay City, Texas, located 12 miles north-northeast
with a population of 11,733, had the highest 1970 population of any city within
40 miles of the site. (Id., pp. 34). According to' population projections provided
by the Applicants, the population of Bay City, Texas, is projected 1.0 be about
24,000 persons in 2020. (Testimony of Betterton, pp. 9-11 [fol. Tr. 433]).
Given a literal interp'retation of 10 CFR Part 100, Bay City would not qualify as
a population' center; in any event, based on the Applicants' proposed low
p~pulation zone radius of three miles, the distance to either Bay City or Victoria
is well in excess of the minimum distance of one and one-third times the low
population zone radius as required by 10 CFR Part 100 and requires no special
considerations. The Staff discussed the designation of a population center with
the Applicant and it has agreed that Bay City, Texas, should be the'designated
popUlation center for the STP. (Id.) We concur that this is an appropriate'
designation.
116. The minimum distance to th~ exclusion area 'boundary is 4692 feet(1430 meters). The Applicant presently owns all of the surface and mineral
rights within the approximately 1800 acre exclusion area, with the exception of
an undivided one-eighth interest in,a 32-acre tract. The Applicant has; however ,initiated a condemnation proceeding to acquire this interest. (Tr. .360-361).
Therefore, we conclude that there is reasonable assurance that the Applicant will
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have the authority to determine the activities within the exclusion area as
required by 10 CFR Part 100.
~ 117. The Staff's ,analysis of the offsite radiological consequences of
postulated design basis accidents to demonstrate acceptability of the South
Texas Project site in accordance with, 10 CFR Part 100 exposure guidelines will
be performed for a core ultimate thermal power level of 4100 megawatts. (See
Finding 111 above). This power level is only slightly greater than the core
ultimate thermal power level of the Grand Gulf Nuclear Station boiling water
reactors (4025 megawatts thermal) which were recently issued construction
permits and about 15 percent higher than that of the largest pressurized water
reactor units that have received construction permits. This would increase the
activity, release term by 15 percent over the largest previously licensed
pressurized water reactor unit. (Staff Report, p. 5).
, 118. We have concluded that there is reasonable assurance based on the
factors set forth above and in comparison with recently approved facilities, that
feasible and practicable engineered safety features can be provided to meet the
radiation exposure guidelines values in 10 CFR ,Part 100 for the minimum
exclusion distance and low population zone specified for the proposed South
Texas Project site, and that the revised population center does not present a
si ting constrain t.
119. The Board has inquired whether there were any problems associated
with the evacuability of the site which might preclude its suitability. The Staff
has analyzed this matter and has concluded that there are no geographical or
cultural features which would prevent the development of an acceptable.
emergency plan. (Staff,Responses to Board Questions, pp. 1-2 [fo1. Tr. 247];
Testimony of Betterton, p. 10 [fo1. Tr. 433]). The Board concurs in this
assessment ..
Nearby Industrial, Transportation and Military Facilities
120. At present, a county highway (FM 521) Crosses the southern part of the
proposed exclusion area. However, this highway will be rerouted around the
outside of the northern boundary of the proposed exClusion area. (Staff Exh. 1,
p. iii; Applicant Exh. 2, p. 4.3.3). The Applicants have made preliminary
arrangements with the Matagorda County Highway Department to reroute
county highway FM 521. Three other small county roads lie between four and
five miles from the proposed site. The closest major highw'ay is State Route 60,
which is located about seven miles east of the site. There are no railroad lines
within five miles of the proposed site other than two industrial spur lines which
terminate about five miles northeast. (Staff Report, p. 506).
121. The Colorado River runs in a generally north-south direction east of the
proposed site with its closest point of approach being about three miles. The
river is used for barge transportation" between the Gulf Intracoastal Waterway

305

which is located about ten miles south of the proposed site, and a turning basin
on the river which is located about five miles north-northeast of the proposed
site_ The barges carry petroleum products, raW and finished chemicals, and
shellfish products. (fd., p. 6).
122. The largest· industrial facility near' the proposed site is the Celanese
Chemical Company plant which is located on' the Colorado River 4.8 miles
north-northeast of the proposed site. (Staff Report, p. 6; Testimony of
Betterton, pp. 11·15 [fol. Tr. 433]). A gasoline and diesel oil unloading facility
is also located on the Colorado River about four miles northeast of the proposed
site. The facility has the capacity to' store 75,000 gallons of petroleum products.
(ld.) The nearest pipeline to the proposed site is a 16-inch natural gas pipeline
about two miles to the northwest. A 30·inch natural gas pipeline is located 4.5
miles from the proposed site. (ld.)
123. The Applicant has evaluated and the Staff has reviewed the potential
consequences of explosive accidents and accidents involving the release of toxic
chemicals which have been postulated to occur as a result of the transportation
and industrial activities in the vicinity of the proposed site. No accidents have
been identified for which the South Texas Project facilities could not be
adequately designed to accommodate. (ld.)
124. Four gas and oil (primarily gas) production fields lie within five miles of
the proposed South Texas Project site. The South Duncan Slough and Petrucha
fields, the closest gas-producing fields, are located approximately 1.7 and 3.5
miles from the proposed site, respectively. (Staff Report, p. 7; Testimony of
Betterton, pp. II-IS [fol. Tr. 433]). The Applicant states that there is little or
no potential for future expansion of the gas and oil production fields within five
miles of the site for the following reasons:
(1) There is no potential for oil or gas production down to a depth of at
least 6,000 feet beneath the proposed site, based on records from eight wells
drilIed on and immediately adjacent· to the site. The logs from these wells
indicate a lack of suitable st~atigraphic or structural oil traps and a general
·thinning of the oil- and gas-producing sands in the area.
(2) The zone between 6,000 and 10,000 feet has not yielded commercial
quantities of oil or gas in any of the seven wells that have penetrated this
zone.
(3) Any possible future source of oil or gas production would have to be
from some presently unknown zone at a depth in excess of 10,000 feet.
(Staff Report, p. 7).
.
125. The Staff agreed with the Applicant that it appeared unlikely that there
would be further development of the gas and oil fields in the vicinity of the
proposed site. However, the Staff requested that the Applicant evaluate the
potential hazard to the proposed site in the event that sometime over the
lifetime of the plant successful drilling operations might be conducted closer to
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the proposed site than is now indicated. (Staff Report, p. 8). The Applicant
performed an analysis of a "worst·case" type of drilling accident which was
assumed to occur at the site boundary. The Applicant postulated that a well
blowout occurred and gas was continuously released at the maximum flow rate
which could be delivered from the gas·bearing strata in the vicinity of the
proposed site. Backflow from a connecting pipeline was also included in the gas
flow rate. Five percentile (accident) meteorology conditions were assumed and
the downwind (toward'the site) extent of the flammable limits of the gas cloud
were determined. (ld.) It was conservatively assumed that the cloud remained at
ground level and no credit was taken for the inherent buoyancy of the natural
gas cloud., The unconfined gas-air mixture' was assumed to detonate at the
approximate cloud centroid, a point 1460 feet downwind of the source, and the
resultant blast overpressures and ground accelerations were calculated 'for the
nearest proposed safety·related structures. This analysis indicated that the
consequences of the gas cloud explosion wQuldbe within the acceptable design
limits. (Staff Report, pp. 8·9; Testimony of Betterton, p. 13 [fo1. Tr. 433]). The
Board concurs with the Applicant's and Staffs analyses and conclusions.
126. In addition to the arialysis of a postulated drilling accident, the
Applicant contacted various authorities in government and industry' and
reviewed the available reports on well blo\l{outi. These discussions and reports
did not produce any iridications of potential damage occurring beyond about
1,600 feet from the welL (ld., p. 9).,
'
127. Liquid petroleum gas is stored underground in Matagorda County in the
Markham salt dome which is 16 miles from the proposed site. At this distance,
the underground storage of liquid petroluem gas presents no hazard to the
proposed South Texas Project site which is designed to withstand the probable
maximum residual impact from an accident at the storage facilities. (Staff
Report, p. 9). Two other ~lt domes are located in 'the county, the closest of
which is 10 miles from the proposed site. However, no liquid petroleum gas is
stored in either of these salt domes. (ld.) Extensive underground exploration of
Matagorda CountY indicates that there is'little likelihood of the existence of
other salt domes in the vicinity of the site:
128. A small airport with a grass runway located 9.5 miles from the
proposed site is the closest airport to the proposed' site. A low level military
airway (OB·19) passes over the South Texas Project site. The Applicant states
that flight route OB·19 was a special purpose training route which was last used
in 1971 and that there are no current plans for its reactivation. (Testimony of
Betterton, p. 15 [fo1. Tr. 433]). Furthermore, the U. S. Air Force has stated in a
letter to the Applicants that OB·19 will be modified to ensure a minimum
clearance distance of five miles from the site. (Staff Report, pp. 9·10).
129. No significant nearby transportation, military and industrial activities
have been identified which have the potential for affecting the safe operation of
a nuclear plant at the proposed South Texas Project site. Therefore, from the
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standpoint of these considerations, the Board has concluded that the South '
Texas Project site is suitable for reactors of the type and size proposed.
Meteorology
,

"

130. The proposed South Texas Project site is located in a region where
atmospheric conditions are' more favor'able' than in most other areas of the
country. A description of meteorological conditions at the site, including the
climatology of the region, local meteorological conditions, and expected severe
weather, is presented in Section 2.6 of the COlnmission's Final Environmental
Statement for the South Texas Project Units 1 and 2 issued in March 1975.
(Staff Exh. 1, Sec. 2.6). In the evaluation of atmospheric dispersion conditions
at the proposed site, the Staff used joint frequency distributions of wind speed
and direction by atmospheric stability class (based on vertical temperature
difference) from one full year of onsite data (July 20, 1973 through July 20,
1974). The joint frequency was based on winds measured at the 33·foot and
195·foot levels. The data recovery rate for the year of data provided by the
Applicant was greater than 90 percent. '(Staff Report, p. 10).
131. The Staff report presented an evaluation of short·term accidental
releases from ~uildings and vents, assuming a ground·level release with a building
wake factor, cA, of 1320 square meters, and using the accumulated onsite data
and the diffusion model in Regulatory Guide 1.4. The Staff report compared the
short·term (0-2 hours) relative concentration (X/Q) values cruculated for the
proposed South Texas Project site wi~ similar values, calculated for over ,40
other sites. This comparison indicates that the dispersion conditions at this site
will be better than those occurring at, about 90 percent of the other sites
previously approved. (ld., p. 11). The Board concurs in this assessment.
132. The occurrence of severe weather conditions at the proposed site;,
including tornadoes, is similar ~o other sites in 'this area of the country. The
Applicants have selected a desigyi basis tornado, consistent with the recom·
mended tornado model pre~ntlid in Regulatory Guide 1.76, which is adequately
conservative for that area of the country. (ld.)
,,
,
133. We have concluded that with regard t6 the' expected atmospheric
dispersion conditions and the occurrence of severe weather conditions, including
tornadoes, the site is acceptabl~ for 'reactors ~of the size and type proposed.
Hydrology
134. The proposed site is'located in the ,lower Colorado River basin. Plant
grade, will be at elevation 28 feet mean sea level (MSL). ,Accesses to safety
related facilities will be at or above 28 feet mean sea level. All safety.related
facilities subject to the estimated probable maximum flood (PMF) levels for the
area are to be protected by waterproof doors. Cooling water for normal
operation will be provided by a 7,000 acre cooling reservoir impounded by earth
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and soil-cement embankments, which are not seismic Category I, with several
. dividing dikes to enhance cooling of heated effluents. (ld., p. 12). "
135. The Board inquired about, Jhe Parties', evaluations, of the, flood
"
potential. The Applicant has studied several possible postulated events for the
probable maximum flood and has concluded that the worst case .would be that
,·of a postulated ,instantaneous failure of a large section of the cooling reservoir
embankment. The Staff has reviewed these events which include failures of dams
on the Colorado River (Tr. 447) which was an area into which this Board had
,inquired., Two cases, of embankment failure were considered, one for the main
' •. facility structures and:the'second for the emergency cooling pond. In the first
case, a 2000·fooi. section ,of the embankment facing the plant was postulated to
fail, producing an instantaneous water level between the proposed Units I and 2
: of 47.7 feet mean sea level. The maximum run up on the face of the buildings is
, estimated to be 503 feet mean sea level resulting from the postulated failure of
, a 4000·foot'embankment. (Staff Report, p. 13).
, , 136. The second case: was that of a postulated 1300 foot embankment
failure facing the emergency cooling pond. This postulated failure would cause
,an instantaneous water level of 53 feet mean sea level, overtopping a part of the
emergency ,cooling pond,'embankment, ,but only for a short time: .. (ld.)
"Hydrologic loading of structures is based on the flood analysis. In either case, we
. have concluded that the analysis is conservative, and safety-related features of
,the plant would not be compromised. (Staff Report, p.' 13).: Further, on the
basis of the evaluations performed (Tr. 447), the Board is satisfied that.flooding
. caused by dam failur.es on the Colorado River do not present a,siting constraint.
137. Since a large cooling reservoir ~iII be provided, low,water levels in the
Colorado, River.: from ~ drought or storm setdown present 'no safety-related
hazards.,.i: ,~:,' ,.'
~ , l'
: 1 138. Groundwater,:aquifers in the site vicinity are included in,the thick and
Iwidespread ,composite. of deltaic sediments ,.of the .lower· Gulf, Coastal ,Plain.
,.:fhese deposits extend td:depths of as much as 2,600 feet or more in this area
and have been designated as the ,Gulf. Coast ,Aquifer. They are composed of
discontinuous interfingering beds of.clay, silt, sand and gravel. The groundwater
consists of a shallow aqUifer which occurs above depths ranging from ~O to 150
"feet in the;site area and a deep aquifer which lies below depths of.200 to 300
feet:in the site area. These:two aquifers are separated by a thick aquiclude which
is composed, predominately ,0Lclay materials, usually;.l50 feet, thick. (ld.• p.
14).
139. Groundwater usage during facility')operation is estimated. ·by .the
Applicant at ,560 gallons per minute. Wells will draw on the high quality deep
J aquife'r zone 'and"wm'be at least' 4,000 f~et 'from the prop6sed' facility site.
1
" '
,'"
.
""
.'
'
t
'Facility dewateri,ng' during construction will draw only on the little used 'shallow
: aquifer'zone.(Id.) ",
,:' ',; .. '
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140. Groundwater usage in the reiion surrounding the proposed site is
almost totally from the deep aquifer zone. This aquifer is 'confmed by artesian
"pressure under a thick aquiclude' of impermeable, clay, so there is virtually no
potential for contamination from an accidental spill. Because of its low quality,
only minor amounts of water from the shallow aquifer zone are used. Flow is to
the south from the facility site in the "direction of. the Colorado' River 'and
Matagorda Bay. Seepage from the large cooling reservoir is not expected to alter
, the groundwater levels and flow patterns. (ld., 'p. 15).
. .
'
, 141. Since the radioactive waste 'treatment system storage tanks (the
,maximum concentration of their contents will be limited by the technical
specifications) will be housed in seismic Category I structures, accidental releases
~ of radioactive waste from this system will be very unlikely. However, if an
· accidental liquid spill from the radioactive waste treatment system were to occur
· in or around the proposed facUity, conditions are unlikely for transport of
contamination in the shallow aquifer. This is because of the low permeability of
, the' soil and the artesian .pre'ssure which has a level that reaches two to fifteen
"
feet below plant grade.
" 142. The Staff and the Applicant, estimated very .conservatively ,'and the
· Board concurs that it would take more than' 2,000 years for contamination to
~ move one mile toward the Colorado River'in the shallow aquifer zone 'fOf' a
. : postulated spill at the plant site. If the contaminant got into 'the cooling
-reservoir, travel time might be much shorter, possibly reaching the area 'of the
· Colorado' River in 100 'to 200 years. The contaminant !would, however,' be
diluted by 'the large volume of the reservoir and,:therefore, decay time
""
considerations are insignificant. (ld., pp. 15.16); ,
"'" r , 143. Subsurface hydrostatic loadings are calculated with, the . conservative
assumption that the groundwater levels are at plant grade even though they
'range from,two to fifteen feet below plant grade. The, Board considers that the
feffects tof the :cooling reservoir on the groundwater lilVel will be relatively small.
144: On the basis of 'our evaluation of the hydrological conditions to be
expected at the proposed site, we have ,concluded thatgroun'dwater travel time,
dilution and dispersion ' factors available in the eventlof a postulated radioactive
liquid spill are not 'generally different than other sites.that have been approved
, 'stich' as the North Anna Power Station. Tlierefore, the Board haS'Concluded ,that,
with regard to' hydrological conditions;: the proposed' site is acceptable for
r
. reactors of the type and,size proposed'for the South Texas Project 'site. ,',"
J

Geology, Seismology and'Foundation Engineering ;, "

",

,,,,0'1,:.).'

,

Th~ ,pr6p~se'd South Tex~~' Pr~je'ct Sit'~ is loc~te~ im~edi'ately adjacent
. t~ theColo~ado'Rivei in MatagordilCountY,approximately 12 miles sotitliwest
, of Bay City,' Texas, withir( the essen ti~lly featureless West Gulf Coast~l Plain
section of the Coastal Plain physiographic province. The Gulfor Mexico is nearly

. t;: i45.
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15 miles southeast of the proposed .facilities. A Pleistocene deltaic sequence of
interbedded,lenticular clays, silty clays and sands and gravels with clay interbeds
in excess of 2,600 feet thick underlies the critical structures area. (Staff Report,
p. 17). The uppermost formation, the Beaumont, consists predominantly of stiff
to hard clay with some silty clay layers as well as silty sand and some fine to
medium sand. Information indicates at least 750 feet of the Beaumont has been
penetrated by site·related borings. Thickness ,of the Beaumont underlying the
site has.not been established, but based on the Staff and Applicant's evaluations
of regional geological studies, it is probably in excess of 1,400 feet. Estimates
vary, but,the depth to,pre·Mesozoic basement rock may exceed 45,000 feet in
· the site area.' (Staff Report, p.17):There are no known geologic hazards such as
surfaces' or, near surface faulting, landsliding or' ground failure attributable to
',subsidence or collapse brought about by man~s activities at the proposed South
I.Texas Project site Qr region presenting a risk. to the proposed nuclear power
, facilities. (Id.) "
\'
'.' , ':
" 146. Surface. and _subsurface investigations conducted by the Applicants
included drilling, electric logging, trenching, geophysical investigations, visual
and remote sensing techniques including side~looking airborne radar, imagery,
, Earth Resources and Technology Satellite photography, aerial photography and
infrared ,scanning, as well as extensive laboratory and field testing. (Id., pp.
17~18). Subsurface, investigations, specifically, seismic reflection surveys and
induction 'electric logs, have been utilized by the Applicant and reviewed by the
Staff in order to define the nature ·of geologic structure. These investigations
, have pr~vided data for 'a distance of at least two miles in each direction beyond
the site boundaries. The Applicants indicate nine seismic reflection lines have
been made within the ,site boundaries, of which four. are within the critical plant
structure area. (Id.)
.c.
,~.,;, •• , '
-. , '147. Geophysical ,data· generated as a· result of exploratory gas a,nd oil
investigations were obtained .to a depth of approximately.16,OOO feet beneath,
, the site. These investigations;; coupled, with paleontological, evidence, have not
, identified any geologic structure within at least 6,000 feet of ground .surface ,
thus indicating lack of definable movement within the past 12,000,000 years. As
such,.any faults which may be interpreted to exist below the 6,Ooo·foot depth
'.would not be consid~red as capable under the Commission's criteria, 10 CFR
· Part 100, Appendix A, and would present no safety hazard.to the site. (Id.,.p.
, 18). The Applicants are currently,investigating the thick shale sequences below
· the 6,OOO·foot. seismic reflector and have. stated that the results of Ithese
, confirmatory investigations 'will be reported in :the Safety Eval),1ation'Report.

(Id.)·.

,; , : . \
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148. Subsidence. due to fluid extraction, both petroleum and groundwater,
· has been 'obserVed: within the Texas ,Gulf Coastal Plain. Fluid extraction has
reportedly, contributed tOlor resulted in differential: surface, displacement but
r:apparently·only.in association with pre~existing faults project~ng to the surface.
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(ld., 'po 19). The lack of discernible structure within at least the upper 6,000 feet
of the ground surface 'at the 'site would appear to preclude any haz'ard from
differential surface displacement:' Regional, 'essentially . uniform subsidence
'affecting the site is anticipated from future groundwater extraction. Uniform
stratigraphic conditions, coupled with the lack of discernible layers within the
underlying utilized aquifer, appear to us to rule out the possibility of significant
detrimental differential movement due to groundwater extraction. (ld.)
149; We have concluded that the investigations performed by the'Staff and
the Applicant demonstrate that ,'there is little likelihood . of intolerable
differential subsidence occurring at the site. However, general subsidence will
occur. (ld.) The Board requires a ,monitoring prograrri;condticted!at regular
· intervals necessary to aocument subsidence in the South Texas Project·sitearea.
, The Applicant has 'committed to install an instrumentation System designed ,to
monitor the,groundwater environment and potential subsidence at the proposed
South Texas Project site. (ld.) The Board agrees with the Staff that' such; a
'system should be installed. The Staff will evaluate and assess the details of the
· Applicant's proposed system and will report the ·results of their review iri the
'Safety Evaluation Report. (ld., pp. 19-20).
' , .I!
"
, 1.50. The Applicant has committed (Applicant Exh. 5, Section'2.5.4.1O.3) to
inst3II such' monitoring equipment prior to the commencement'of construction.
,'As requested by the Staff,,' the Board agrees t~at it is proper that such equipment
,and program be reviewed a'nd approved by the Staff prior to'installation. :(Tr.
· '445); 'Furthermore, the overall.subsidence monitoiing program,'in order·to be
!fully evaluated by the Staff and reflected'in its Safety Evaluation Report (ld.)
'should' be provided to the' Staff in' time· to assure installation prior to
· commencemenH)fconstruction ofCategory'I'structures. ,,' ,:'::iI ,'~ ."! ' I
151. Subsidence hazards attributed to the withdrawal' of petroleum ,are
'highly unlikely within' the site boundaries. i Extensive subsurface· investigations,
"botb':geophysical and test:holes,:conducted by the Applicants and previously'by
I numerous oil- exploration' firms Within, the site boundaries have' not found
conditions, 'either) stratigraphic or structural, 'favorable for' the accumulation of
commercially attractive hydrocarbon deposi ts. (ld.• ,p. :20). '.: '.,,' . ~, ' ,i:' t
; "-152. Based upon the Staffs and Applicant's studies and ,the' exploration
~ history at tile 'proposed ,site, the Board believes that hydrocarbon production
, witnin the site boundary would be highly unlikely. In ariy event~the Applican'ts
.' have obtained all the --mineral 'rights within! the ':approximately' 1,800 (acre
:. exclusion iarea. However, the, Staff report states that petroleum production' at
:great,'depth ,(in 'excess of ,11 ,000 feet)' cannot be' totally, discounted' in,·the
immediate site area. (Staff Report, pp. 20-21). The report states further iliat,
due:to 1 the 'extreme depth, apparent limited size of the potentially:producing
field, reduced permeabilil}i:and porosity of iiny potential hydrocarbon yielding
, strata, 'the Staff does not consider subsidence due to fluid or gas extraction from
· considerable depths to constitute a, potential hazard at the "proposed South
0

?
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Texas Project site. (ld.) The Board agrees with this assessment of the impacts of
petroleum production on the site .
. ,153.;ln the unlikely event oil were to be extracted in the site vicinity from
considerable depth, the instrumentation system to be installed by the Applicant
will be capable of detecting small movements resulting from the removal of oil
· or other materials so that appropriate considerations of remedial measures can
be given. (StaffReport,p. 21) .. , , "
154. Numerous linears; with two predominant strike directions, northeast
· and· northwest, have been identified within' and extending beyond the' site
boundaries. (ld.) The Applicant has shown that two:linears are located in the
eastern portion of.' the South Texas Project· site. These linears have been
· thoroughly investigated by the Applicant and the Staff has concluded that those
passing through the critical facility structure areas do 'not represent a hazard to
· the proposed South Texas Project site. (ld.) The investigations conducted by the
.Applicant .include detailed airphoto studies (conventional as well as remote
'sensing techniques), studies 'of soil and surface geologic maps, comparison of the
linears with the surface projections of postulated deep faults, comparison of. the
,photolinears with. geomorphic features, and :trenching coupled with geologic
mapping both· at the site and along the Colorado River. (ld., pp. 21-22). These
·studies revealed .no evidence of structural control of'tlie .linears in the South
.. Texas Project site area. The :cause of linears is not known. While' some have
I structural control (at -least in the Houston area) over part of their extent,
I state-of-the-art investigations have been utilized by the Applicant showing' no
apparent relationship between discernible subsurface geologic .structure and
· photolinears in the 'proposed South Texas site area. (Staff Report, p.: 22). The
Board' concludes there, are no geologic considerations that would preclude the
,acceptability oLthe site for· reactors of the type and 'size proposed for.the South
Texas project.
, , ' 'I , , ' , I , ' I I.,
'f"
, , ,
! ~
. .155.'The proposed South Texas Project is located in the Gulf,Coastal Plain
'-Tectonic Province. In terms of historical earthquakes, the Gulf Coastal.Plain is
one of the. least :active areas of. the United States. The 'South Texas region in
i which the proposed site is located is even less active than most areas of the Gulf
'Coastal .Plain. .(ld.) The reported earthquake activity nearest to :the site was 'of
intensity :IV; Modified Mercalli (MM); 'and occurred, at a distance of bver 80
'miles from:the proposed South Texas Project site. The largest earthquakes in the
'iGulf Coastal 'Plain, excluding the northern MissiSsippi 'Embayment, occurred
,more than 180 miles from :the site at Rusk,.Texas; in 1891 ; near Wortham,
Texas, in 1932; at Donaldsonville, Louisiana, in 1930; and near Paris, Texas, in
.1882. (ld... pp.22-23). The earthquake near Paris,:Texas, occurred near the
juncture of the Ouachita and Wichita tectonic belts and was apparently related
to those structures; The event at Rusk occurred near the Mt.' Eriterprise Fault
System. The Wortham earthquake occurred near the Mexia·Talco Fault System.
Based on the sparse damage reports and the limited areas over which the
I
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, earthquakes were felt, it appears that the Rusk earthquake, 'the Donaldsonville
earthquake, and the Wortham earthquake were comparable in size. (Id.) :The
observed phenomena indicate that all of these earthquakes were of shallow focus
and relatively short duration. The reported intensities for these earthquakes were
MM VII for the Rusk event, MM V to VII for the Wortham event, and MM V to
VI for the Donaldsonville event. (Id.) No cap~ble faults have been identified
which could affect the seismicity of the South Texas Project site.
156. The seismicity studies and geologic investigations do not indicate any
structures which would cause future earthquake activity to be localized in the
, site vicinity . In evaluating the maximum earthquake potential in the site area,
the Staff and Applicant assumed that an earthquake similar to those at Rusk,
Donaldsonville, or .Wortham, could occur at, the site .. The safe. shutdown
earthquake is based on this event.
' , . ",""
.,
,: .,
. 157. On the basis of the. investigations and studies conducted by the Staff
and Applicant, the Board concludes that willi regard to seismological considera·
tions, the South Texas Project site is suitable for. the location of, reactors of the
.
,I.
.: •. : "
.f
type and size proposed:
158. The soils of the STP site are composed of discontinuous lenses'of silts,
. sands and clays of varying consistency; typical of low.lying.deltaic.deposits.
Some thirteen significant strata' of importance to foundations '(within the
· uppermost 300 feet ·of sediments) have been identified during the Applicant's
site exploration program., (Stafr" Report, p.' 24). The seismic Category:I
emergency cooling pond will have a water level of 25 feet mean sea level' and
· will be formed by" excavating an eight·foot deep hole to elevation' 17 feet mean
sea level in the alluvium. A 13·foot high dividing dike (crest elevation 38 feet
mean sea level) will bisect·the pond and a nine·foot high.dike surrounding.the
emergency cooling pond dike (crest elevation 34 feet mean sea level) will retain
wave runup within the pond. (Id.) To assure that an adequate supply of water
, will be available, for emergency.shutdown,we require periodic monitoring of
leakage from: the emergency' cooling pond: Permeability of the site soils are
{generally low so that the proposed emergency cooling pond is feasible. (Id.)
· :,' 159. The containment buildings 'and fuel handling buildings will be founded
"on, a 100foot·thick silty sand lens about 60 feet below plant grade> The Staff
· Report states that because the near. surface soils are unsuitable for founding
other .facility structures, a pit type. excavation will be dug for these structures
1and .the soils will. be ·excavated and. replaced with. structural backfill, (Staff
Report; p. 24) .. Therefore, these structures which will be at' various elevations
will be founded on competent backfill.
I,'"
f ' •
..,.
,160. Borrow material suitable for the iconstruction 'of the: extensive dike
system is generally plentiful in the plant area. Select material for.filters, drainage
:blankets, and structural backfill are apparently unavailable near the South Texas
Project site. (Id., p. 25).::, ' j , .
: , . . ' '. 1
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, 161. The 'foundation soils which will support the seismic Category I dikes
,and the main cooling rreservoir dikes are composed of interbedded silts, sands
and slickensided clays: ,These clays 'are rather' brittle and peak strengths are
reached at low strains and residual strengths are much less than peaks. As set
forth in Findings 145 through 147 above, the Board has found, based on the
Stafrs and Applicant's investigations,' that no' capable structures have been
'identified' which could affect the seismicity of the STP site, or the integrity of
'the dikes. The Board' notes, however, that the effective. strength of the
interbedded silts' and sand ,lenses, may be somewhat reduced immediately
'following a seismic disturbance. The Applicant and Staff have investigated classic
liquefaction of the site soils; and have' determined that these conditions are
unlikely to be developed during a postulated safe shutdown earthquake. There
has not been an assessment of the post-earthquake stability of safety-related
earthwork associated ~ith theerriergency' cooling pond. However, the Staff
believes stability can be demonstrated for the site soils involved using well'kriown prindples ~f soil mech~ics and classic stability analysis methods. (Staff
Report, p. 25)~ The Board agrees with this' assessment. "
"
'I '
•
~. 162. The' Staff Repo~t 'indicates that the most diffi~ult aspect 'of found~tioris
for the South Texas Project involves the" fong-term' settiement '. of facility
structures. These settlements vary from building to building, depending on load
and foundation design, but are expectea to range to about one-half foot. Unless
appropriate plans are made for connecting piping and conduits, severe distress to
: these ,c~mponents, ,may be induced as long.term settlement and tiltin'g of
buildings occur. (ld., p. 26). According to the Applicant, buried pipes will be
designed; to withstand only half. of the. soil: strain' caused by the postulated
earthquake. For, settlement' and' buried piping, iUs' our judgment that more
explicit and conservative criteria are needed and that a construction permit
cannot be issued' 'until such criteria are developed and applied. The Board
I believes, however, 'that propei"ly, conservative criteria can be applied effectively
I for construction in areas characterized, by the soils at the proposed South Texas
Project facilities. The Applicant plans to install. rebound and settlement
.measuring deviCes which will aid in interpreting total and differential settlement
'of buildings within;the,plant complex; The Board stresses; however, that such a
'system must be installed prior' to commencement' of actual construction of
seismic Category I structures, including excavation and grading as the Applicant
'has.lagreed. (Applicant Exh. 5, Section 2.5.4.10.3)., Accordingly., the Board
,expects prompt submittaI:of·the program to.the Staff for, its evaluation and
.. ' . , i
"
,
' ,"
• ,"r
"
'approval. ",'1
J.;', 163. The Board has concluded that the soil and foundation conditions at the
South Texas Project ,site are suitable .for the proposed ,facility structures. The
,Board ,has: also. concluded that ·the" proposed preliminary .foundation and
earthwork designs are acceptable. With the' provision ,that conserVative design
criteria, responsible construction planning and control measures, and confirma'315

tory measurements of foundation and emergency cooling pond performance are
carried out, the Board has concluded that there are no inherent foundation
hazards associated with the proposed South Texas Project site which would
preclude the use of this site for plant facilities and reactors of the type and size
proposed.
,
' ,
164. On the basis of our review of the STP site parameters, the Board
concludes that in all respects the proposed site is a suitable location for the two
nuclear power reactor units and associated facilities of the, type and size
proposed from the standpoint of radiological health and safety considerations
under ,the Atomic Energy Act of '1954, as amended, and 'the rules 'and
regulations promulgated by the Commission 'pursuant thereto.

V. PROPOSED FINDINGS OF'FACT

• "
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" 165. Any 'proposed findings of faei submitted by the Parties hereto, which
are' no't incorporated directly or inferentially into this Partial Initial Decision,'are
herewith rejected as being unsupportable in fact or law or' as being unnecessary
to the' ~endering of thiS' Partial DeCision. , "
,.,~. , ',"
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VI. CONCLUSIONS OF LAW

..
-:,. '",:'
· . ,The Board has given careful consideration to all of the documentary,and oial
evidence presented by the Parties. Based upon our review of the entire record in
this proceeding and Joregoing findings, and,in accordance with IOCFRPart 51
.of.the Commission's regulations, the Board has concluded'as follows:'
· ';. . (a) The environmental review conducted,by the Staff pursuanUo the
, , National Environment Policy Act of 1969 has been adequate; ; . 1 I',
.,' " , . (b) The ·requirements of Section 102(2)(c) ,and (d) of·the National
Environmental Policy Act of 1969, and 10 CFR Part 51, have been complied
,I,' with in this proceeding;
"
) , .'1
,. (c) This Board has independently considered the final balance among
conflicting environmental factors contained in the ,record in the proceeding
." . and ,determines ,that ,the appropriate action to be taken (if this Board,.after
hearing the .evidence in :the radiological health and 'safety' phase of ·this
',;" proceeding, 'should make 'affirmative .findings on issues 1, 2, ~ arid 3;;and'a
. negative finding on issue 4'set forth in the Notice of Hearing) is issuance of
construction permits for the proposed South Texas Project facility, subject
· ,! I to' the following conditions' for 'the, protection of:- the' enviroriment
" - recommended by ,the Staff (FES, pp. iv, v) as corrected by Staff Exhibit 3,
L'.1 and as 'supplemented and clarified by the direct testimony of the Staff in this
proceeding "(Tr:' 223,"224,',225, '359, 360) and committed to.bY'the
"
I Applicant(Tr; 142,'143);.,
2
.. " ""
... , J" ' , , ; , ' .:.:
"
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a. The Applicant shall take the necessary mitigating actions including
those summarized in Sect. 4.5 of the Final Environmental Statement,
during construction of the plant and associated transmission lines to avoid
I.unnecessary adverse environmental impacts from construction activities as
clarified on page 1 of Staff Exh. 3 'and further clarified by testimony of
Staff witness, James A. Long III (Tr. 223-225).
b. In addition to the preoperational monitoring programs described in
Sect. 6.1 of the Environmental Report, with amendments, the Staff
recommendations included in Sect. 6.1 of the FES shall be followed. These
monitoring programs shall include the following special studies:
(1) A study program, as outlined in Sects. 5.5.2.1.1 and 6.1.3.2, will be
implemented to obtain data necessary to assess the potential significance
of the loss of icthyoplankton and crustacean larvae through entrainment.
(2) A study program, as outlined in Section 6.1.3.2 shall be implemented to obtain the data necessary to assess the value of Little Robbins
Slough as a nursery. Construction activities shall be limited so as not to
reduce the watershed 'area by more than approximately 1% (about 80
acres) to maintain the freshwater inflow to the slough until after
December I, 1975. After December I, 1975, construction activities shall
be performed so as to minimize wat~rshed removal until completion of the
study program.
c. The turbine building shall be designed to insure liquid releases are
continuously monitored as specified in 10 CFR Part 50, Appendix A,
Criterion No. 64.
',d. Before engaging in a construction activity not. evaluated by the
Commission,· the Applicant will prepare and record an environmental
evaluation of such activity. When the. evaluation indicates that such
activity may result in a significant adverse environmental impact that was
not evaluated, or that is Significantly greater than that evaluated in the
Final Environmental Statement, the Applicant shall provide a written
evaluation of such activities and obtain prior approval of the Director of
Reactor Licensing for the activities.
e. The Applicant shall establish a control program which shall include
written procedures and instructions to control all construction activities as
prescribed herein and shall provide for periodic management audits to
determine the adequacy of implementation of environmental conditions.
The Applicant shall maintain sufficient records to furnish evidence of
compliance with all the environmental conditions herein.
f. If unexpected harmful effects of evidence of irreversible damage are
detected during facility construction, the Applicant shall provide to the
Staff an acceptable analysis of the problem and a plan of action to
eliminate or significantly reduce the harmful effects or damage.

,I' ,
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(d) Based upon available information and review to date, there is
reasonable assurance that the STP site is a suitable location for nuclear
power reactors of the general size and type proposed from the standpoint of
radiological health and safety considerations under the Atomic Energy Act
of 1954, as amended, and the rules and regulations promulgated by the
Commission pursuant thereto.
(e) In sum, the Board concludes that the action to be taken at this time
is the issuance of this Partial Initial Decision covering all environmental and
site suitability issues subject to the conditions recited herein, recognizing
that such action would permit the Director, Division of Reactor Licensing,
to issue the limited work authorization requested by the Applicant.

ORDER
Based upon the Board's Findings and Conclusions, IT IS ORDERED that
this Partial Initial Decision (as it may be subsequently modified) shall constitute
a portion of the Initial Decision to be issued upon completion of the. radiological
health and safety phase of this proceeding.
IT IS FURTHER ORDERED, in accordance with Sections 2.754, 2.760,
2.762 and 2.764(a) of the Commission's Rules of Practice, 10 CFR Pari-2, that
this Partial Initial Decision shall be effective immediately and shall constitute the
final action of the Commission forty-five (45) days after the date of issuance
thereof, subject to any review pursuant to the Rules of Practice. Exceptions of
this Partial Irtitial Decision and supporting briefs may be filed by any party
within seven (7) days after the service of this Partial Initial Decision. Within
fifteen (15) days thereafter (twenty [20] days in case of the Staff), any other
Party may file a brief in support of, or in opposition to, the exception.
THE ATOMIC SAFETY AND
LICENSING BOARD

Cadet H. Hand, Jr., Member

Frederick J. Shon, Member

Elizabeth S. Bowers, Chairman
Issued this 8th day of August, 1975
at Bethesda, Maryland.-
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PARTIAL INITIAL DECISION-ENVIRONMENTAL
AND SITE SUITABILITY DETERMINATIONS
I. BACKGROUND .
1. This proceeding involves the request by Union Electric Company of Saint
Louis, Missouri, for a Limited Work Authorization (LWA)I pursuant to Section
50.1O(eXl) of 10 CFR of the Commission's Rules and Regulations. This section
authorizes the Director of Nuclear Reactor Regulation to issue to an applicant
for a construction permit an LWA, which encompasses general site preparation
activity, after an Atomic Safety and Licensing Board has held a public hearing'
and made findings required by the National Environmental Policy Act, and
further found that there is reasonable assurance that the site for a proposed
nuclear power facility is a suitable location for a nuc~ear power reactor of the.
general size and type proposed from the standpoint of radiological health and,
safety considerations.
.
2. The hearing on other aspects of the application for a construction permit
will be convened when the Staff Safety Evaluation is available.
3. Union Electric Company filed its application for a construction permit
pursuant' to the Atomic Energy Act, .as amended. The application seeks
authority to construct two pressurized water reactors, generally designated as
Callaway Plant, Units I and 2, which would be located in Callaway County,
Missouri, at a location approximately- 80 miles westerly from Saint Louis. In
accordance with procedures specified by the Rules of Practice, a Notice of
Hearing was issued on August 30, 1974, petitions to intervene were filed,
contentions were asserted and determined, and the parties were designated. 2 At
a special prehearing conference, a stipulation was presented that more precisely
delineated the scope of the contentions and .the issues. Initial evidentiary
hearings commenced in April 1975, and reopened evidentiary hearings ,were held
on July 1 arid 2,1975.
",
. '
..

I The original request for an LWA was filed on September 13.1974. During the course
of evidentiary hearings on that request. and on April 21. 1975, Union Electric Company
filed a revision to that request reflecting a more detailed scope of the work. and updated
costs. The revision stated, among other things " ... we believe that an LWA could be granted
by July 1, 1975." On that date, the Atomic Safety and Licensing Board reopened the
hearings to procure additional data on site suitability.
"The parties to the proceeding include Union Electric Company, as Applicant; the
Regulatory Staff ~f the Commission; Coalition for the Environment, St. Louis Region and
the Utility Consumers Council of Missouri, as Joint Intervenors; and the Public Service
Commission of Missouri, as Intervenor. Dr. Vern R. Starks had been permitted to become an
intervenor, but he later withdrew aU of his contentions.
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'4. This partial initial decision considers only the environmental issues
specified by 10 CFR 51 and the site suitability issues specified by 10 CFR
50.l0(e)(2). An initial decision on the remaining radiological health and safety
issues,. and this Board's ultimate decision on issuance of the construction
permits, will be issued after concluding public hearings on the remaining
radiological health and safety aspects of the application. '

II. COMPLIANCE WITH NATIONAL ENVIRONMENTAL
POLICY ACT OF 1969 AND FEDERAL WATER
POLLUTION CONTROL ACT
A. ENVIRONMENTAL REPORT AND ENVIRONMENTAL STATEMENTS
"

5. As required by' 10 CFR Part 51, the Applicant submitted with'its
application an Environmental Report (ER) dated May 30, 1974, both of which
were received in evidence.3 The Stafrs' Final Environmental Statement (FES)
was 'also' received in evidence. The FES was prepared in accordance with the
Commission's guidelines and is inclusive of all the required factors. The Staff
concluded on the basis of its analysis and evaiuation that after weighing the
environmental, economic, ,technical and other'benefits of the Callaway Plant
against its environmental and other costs, the appropriate action is the issuance
of construction permits subject to certain conditions to protect the environment. The Board finds that the Staff review has appropriately considered the
information supplied by the' Applicant in the ER and that the Staff review
reflected in the FES, as supplemented, has been adequate and that the
requirements of NEPA and 10 CFR Part 51 have been complied with in this
proceeding. Except to the extent set forth herein, the Board accepts the facts set
forth in the FES and concurs in the Stafrs conclusions.
6. The State of Missouri, through its Department of Natural Resources,
i~sued to Applicant on 'March 26, 1975, a certificatiori of the proPosed
discharges from the Callaway Plant' pursuant to Section 401 of the Federal Water
Pollution Control Act, as amended. In the certification, the State imposed the
following conditions which, pursuant to Section 401 (d) or'the FWPCA, shall
become a condition of any construction Pemuts issued by the' Commissio'n:
.
a. The disposal of the sludge from the water treatment plant providing
make up water in the cooling system as well as sludges from 'the potable
water supply 'at the plant shall be in accordance with effluent guidance

,

3A

'

list of Exhibits appears as Appendix A. [Appendix A is omitted from this
publication but Is available at the Commission's Public Document Room, Washington,
D. C.I The PSAR was also available for consideration and reference during the proceeding.
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limitation documents being developed by the Environmental Protection
Agency and in the same manner as approved for all other public or private
'water treatment plants using the Missouri River as a raw water, source.
Detailed plans for the potable water supply system shall be submitted to the
Public Water Supply Section, Division of Environmental Quality', for review.
b. Monitoring of the plant discharge shall be conducted in whatever
manner is necessary to assure safety of downstream water users.
The Board fmds that this certificate satisfies the requirements of Section 401 of
the F W P C A . '
,
B. IMPACTS OF CONSTRUCTION
7. The environmental impacts of construction considered by the Staff
include the, areas of land usage, historical, archaeological, scenic and cultural
resources, transmission line construction, water supply, wildlife habitat, effects
on aquatic biota, road construction, and highway traffic. On the basis of its
review, the Staff has concluded that the following conditions should be imposed
on any cons~ruction permit issued in order to protect the environment:
"
(1) The Applicant shall take the nece~sary mitigating actions, Including
those summarized in Section 4.6 of the Environmental Statement, during
construction of the Plant and associated transmission lines to avoid
unnecessary adverse environmental impacts from construction activities.
(2) The Applicant shall establish a control program which shall include
written procedures and instructions to control all construction activities as
prescribed herein and shall provide for periodic management audits to
determine the, adequacy of implementation of environmental conditions.
The Applicant shall maintain' sufficient records to furnish evidence of
compliance with all the environmental conditions herein.
(3) Before engaging i~ a' construction activity not evaluated by the
Commission, the Applicant will prepare and, record an environmental
evaluation 'of such activity. When the evaluation indiCates that such activity
,may result in a significant adverse environmental impact that was not
evaluated, 'or that is significantly greater than that evaluated in the
Environmental Statement, the Applicant shall provide a written evaluation
of such activities and 'obtain prior approval of the Director of Reactor
licensing for the activities.
.
(4) If unexpected harmful effects or evidences of serious damage are
detected during facility construction, the Applicant shall provide to the Staff
an acceptable analysis of the problem and a plan of action to eliminate or
significantly reduce the harmful effects or damage.
(5) The Applicant shall conduct his, proposed monitoring programs, as
summarized in Section 6 of the Environmental Statement, inciudlng the
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modifications proposed by the Staff (Subsec. 6.1.1.6.1.2 and 6.1.4.1).
(6) The Applicant shall conduct a program to assess the significance of
Logan Creek as a fish spawning and nursery area. the extent of damage .10
the creek and its biota which may ensue from the construction of crossings
for pipelines. and the need for protective measures to ameliorate adverse
impacts. Prior to starting pipeline construction. the Applicant shall submit
the impact assessment and plan for construction of the crossings to the NRC
Staff for review and approval (Subsec. 4.3.2.1.4.4.1. and 6.1.4).
8. The Board fmds that the unavoidable environinental impacts of construction of the Callaway facilities have been adequately described and evaluated and
such impacts are acceptable from the standpoint of a cost-benefit analysis in
view of the above mentioned conditions.
C. IMi>ACTS OF OPERATION
9. Heat from the plant will be dissipated by na'tural-draft cooling towers.
Makeup to replace l~sses from evaporation and blowdown will be supplied by
5.5 Inne pipeline from an intake structure on the Missouri River. B1owdown
water will be discharged to the river through a similar pipeline. The principal
impacts of this system will be impingement and entrainment of organisms and
the effects on biota of high temperature water and chemical releases discharged
to the river.
10. The Staff has reviewed these impacts and found them to be small. These
effects during operation will be further measured by the required monitoring
programs. The Staff has also evaluated the visible plumes and other effects from
the cooling towers on the local environment. the effects from operation.'
maintenance and repair of transmission lines. and the environmental effects of,
the uranium fuel cycle and of transportation of fuel and radioactive wastes.
11. The radiological impact of the platH on the environment has also been
evaluated by the Staff. Certain aspects of the radiological effects on man are
discussed below in connection with Contention I-2(f). In the original evaluation
of radiological effects set forth in Section 5.2 of the FES; the Staff concluded
that the effects on biota other than man would not be detectable. that effluents
and direct radiation from the plant would be an extremely small contributor to
the radiation dose that persons living in the area normally receive from natural
background radiation. and that the releases of radioactive material in liquid and
gaseous effluents would be as low as practicable. Subsequent to this evaluation.
the new Appendix I was issued by the Commission and the Staff performed a
new evaluation to determine the upper bounds of.the potential releases from the
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plant and the radiation exposures to individuals and to the general population.4
The FES is hereby modified to include the new evaluation. This new evaluation,
although it indicated the possibility for 'higher releases and exposures than
previously set forth, did not alter the Staffs earlier conclusions. The Staff plans
a'further evaluation, using new models devised pursuant to Appendix I rather
than the "worst·case" type evaluation recently made, before·the completion of
hearings in this proceeding.
12. The Board has considered the Staffs evaluation of the impacts of plant
operation on the environment and finds that the release of radioactive materials
will be as low as practicable and that the other effects of operation will be.
a~ceptable.
. ;;.
.
D. MONITORING PROGRAMS
\

13. The Staff has reviewed Applicant's proposed preoperational and operational effluent and environmental measurement and monitoring programs for the
monitoring' of chemical, thermal and radiological effluents, and for aquatic,
terrestrial and radiological effects and has proposed certain modifications
thereto (see condition (5), p;tragraph. 7, supra). Subject to' the modifications
re'commended by the Staff, the Board finds that the preoperational monitoring
programs ,appear to be adequate. . .
E. ENVIRONMENTAL EFFECTS OF POSTULATED ACCIDENTS
14; The probability and spectrum of accidents :that could occur at the
Callaway facility including associated fission product releases have been analyzed
as to potential environmental effects by the Applicant and the Staff. Table 7.2
in the FES shows the 'estimated radiological consequences of postulated
accidents. Such accidents would result in an exposure, for an individual assumed
to be at the site boundary, less than that resulting from exposure for one year at
the level of maximum permissible concentrations permitted by 10 CFR Part 20.
When considered along with the probability of occurrence of such accidents, the
annual potential radiation, exposure of the population from all the postulated
accidents is less than exposure to natural background radiation and is well within
variations in the 'natural background· radiation.' The Board concludes that the
environmental risks due to postulated. radiolOgical accidents are exceedingly
small.
4This' new ev'alu:ition is set forih in four affidavits offered at the hearing session on
July 2, 1975. The Staff's motion of July I, 1975 for admission of these affidavits and
corresponding changes in the FES is, with the agreement of the other parties, granted. The
affidavits are hereby identified as Exhibits 26 through 29 and accepted into evidence.
Copies are furnished herewith to the Office of the Secretary.
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,15. The potential environmental effects ,'of accidents during the trans·
portation· of radioactive materials to and from the, plant are considered by the
Board in its resolution of Contention 1-9.. "
1

F~ALTERNATivE SITES AND DESIGN FEA111RES
•. '

t',

I I '
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16. A number' of alternative sites were investigated by the Applicant and
found to be environmentaUj' accep'table~ '~rimary 'faCtors considered in
evaluating acceptability were water supply, existing land uses, population
distribution, topography and seismology. Of the several sites, -the ;Applicant
selected Callaway as having a considerable advantage over the others from a
·,cost-effectiveness· standpoint and the Staff concurred in this selection. There·
fore, 'the 'Board 'after, a, consideration ofl these data finds that appropriate
consideration has been given to alternative sites and the Callaway site represents
a cost·effective choice which will be environmentally acceptable and will have a
minimum impact upon the surrounding community. , • ,-," J'
17. Alternatives to the Callaway Plant's proposed natural draft co~Iing
i towers ~ere also considered by the Staff an4 Appli~nt., Alternative~ considered
/were ,an open~~ycle system, pred6nlinantly cliised
cycle systems, including
I!
, mechanical ,draft wet cooling' towers, cooling ,ponds and spray canals, wet·dry
mechanical draft cooling 'towers, arid dry coolin'g t~wer~. hi Vie~'ofthe overall
'a'dvantages' and disadvimtage~'of ali 'these'alternatives; the -~l'taff
conCluded1 ·f·that
,.
.
!th~ proposed, natural draft cooling towers ,rep~e~e~t the bes~ alternative and the
, Bo:ud concurs in this cdhClusion. .
~".j
I
. '18. Alternatives to the' Applicant's:!pro'~sed' ~ooiing systeiri'/lritake and
dis~~arge. sr,stem were al,so .~eviewed ~y ,th~ ,Staff., ,APplj~~nt's pr~po'se\i system
-was' selected on the basis of monetary and environmental considerations and was
considered acceptable by the Staff. The Board concurs' iii' this 'sele~tion: . "
r\: '19. The St'aff and' A'pplicant 'also;evaluated aitirnatives"t'o the Applicant's
proposed single port pipe discharge "sYstem.
the basis 'of'it~' revie\v, the Staff
'concluded 'that :nlinimal'effects on'the aquatic 'ecosystem could be anticipated
from the proposed method while alt£.rnatives evaluated wduld probably have
'ad~ers~effects' 'bn .the te~e'st~iat' -syste~ in 'te'i~s of lai1(i' removed from
"prodticiive usage~'TherefO:ie, the Board flnds'that'the propoSed dIs'charge system
"i~! ~re~erab!~ t~ ~~y: a~aiI~~le ,al~~r~~,ih~~S., J: : ~- • ;,", ,:.;,~ 1 ':" J ,-':','.,:,':
20. The bIOCIde treatment method for facihty dIscharge proposed by the
Applicant, is treatment with chlorine. Alternath:es ~hich w,er~ co~sid~'re'ci were
'use of sodium hypochlorite or a mechanical' cleaning system: ITreatment
with
'
,sodium hypochlorite would provide the same residual chlorine level at the
discharge asdoes'heafml:flt with ~hio~ine gas and would alsoadd about 4.3 tons
per day' or' sodium io~s to' the 're'ceiving waters and is therefore a less I desirable
alternative. Mechanical cleaning would require some chlorination because it
,.
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would, not encompass the whole cooling system: Effects upon .the aquatic
ecosystem of chlorine discharges proposed by the Applicant were considered and
it was concluded losses of organisms would be slight. Moreover, the' ecosystem
would quickly recover because of its natural regenerative powers. The Board
finds that either alternative would be ,acceptable from a biological impact
viewpoint.
' . , '
1
21. Alternatives to the construction of the plant, including use of alternative
, fuels, are considered in c()nnecubn
with Contentions 1·3, 'and 1-4.' ",
'
,
"

: G: NEED FOR POWER

;

.'"

,;

,,

22. While a more extensive consideration of need for power is presented in
'.connection with Contention 1·1, the Board has concluded that Applicant's data
adequately supports the need for power.' ,
,
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H. COST·BENEFIT BALANCE - ,
,
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" , 23. The Board has weighed the environmenta", economic, technical, and
, 6ther berierii~ of constru~iion of the proposed plant' against' environmental arid
lother costs upon the basis cir'the evidence of recorCl and has arrived at 'an overall
cost:beneflt batance. ,The' Board finds that .the 'principal 'environinen'tal and
other costs are as follows:
"'
, " .
,',"
,
,
., 'a: Distuib;nce during 'c~nstruci(on' of approximately' 600 acre~ of Ja~d,
of which less than 300 acres will be occupied' by 'the operating plimt, and
,:I' road and ~ail acce'ss~:','
"
': "
"','
',"
1, •
, /
"
',,,'
b. Commitment of approxiina'tely 1140 acres elf larid associated with the
tranSmission line,rou't~s.'
"- :..
,'
,','.' ,',
,'
,,
,
'
. c: An adverse impact in the.iciciU area from highway ,congestion' during
':, .:
'.",
,',
.,the) perici? of p~ak con~tructi~n ~mployme~t. i ',',. ,':
d. A minor adverse effect upon nearby. residents from noise, dust, and
"odordu~i~gc~nstru~tipn.,' ',' ,:, _'
I ' ", ' :' '" "'. ,;
"
e. Mmor adverse effects from siltation and erosion during construction.
", " , I
l
1 " ' . ' - I !'
,
f. Temporary loss, of" ~pproximately 14 percent of ,the, be,nt~c in·
'vertebrate population during dredging operations in .-the redanguia'r: ,area
" defined by the river width and the length' or'the area 'to be dre'dged' for
J •
:
'),
shorelme structures. ,
, .
I"
'g.'Consumptive use of about
'67c[5 of Missouri River wate~ 1'.
'due 'to
, t
r
•
••
"
cooling towe(evaporation.
.
.'
.
.'
.i,:' ,: 'li. Minor i~lsS of 'fish and 'orga~i'sm~ 'from impingement and·'entrainment .
. i. Miilor impact fi-bm solids deposition by thec'ooling tower 'drift .. '. ~' ..
J,"
j.The capit31and~pe~atingcosis'o'fthe:plaht. ":'" ,::" '; , , ", I
I
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'24. The Board finds that the principal benefit' of the plant is the generation
of approximately 16 billion kilowatt hours of electricity-per year.
25. The Board finds that, based upon the entire record regarding need for
power and, the available alternatives to the plant, construction of the Callaway
,Plant for operation on the schedule proposed by the Applicant is required to
meet the need for electric power and that the plant, as designed and selected
from available alternatives; represents the optimum selection based on overall
economic and'environmental considerations. The Board further finds that the
environmental and economic' benefits froin the construction and operation of
the plant are greater than the 'environmentiiI and 'economic costs which' will
,necessarily be incurred. There'fore, the Board finds that the balance between the
, benefits and costs involved favors the issuance of construction permits for the
I Callaway Plant.
't'
" '
!
, ,

", 'III: SITE SUI'TABILITY
(

•

' " I '

I'

.

j

• •

; 26. In, order to determine whether, issuance of an LWA is appropriate, the
Board has, in ~ccordance with 10 CFR 50.l0(e)(2)(ii), 'reviewed the site
proposed for .. the,Callaway Plant to determine whether, based upon,available
'information and review to date, there reasonahie assurance that the proposed
, Site is ,a' suitable locati~~ for nuclear 'power reactor of the genera" siz~ and type
'proposed' from the standpoin't of r~diolcigical health and safety con'siderations
under the Atomic En'e~gy Act and the Rul,es an'd Regulations promulgated by the
'Commission ,pursuant, thereto. The'1 Board's review has been gUided by the
,~eactor site criteria giveri:~ Hie Co-mmission'sr'eguiations onsite'suitability as
:related to i radiological' health imd' safe't'y (Io, CFR Part 100):. The ,factors
'c~~sidered are' the 'p~pulation densi'ty and land use characte~istics (,dhe' site
, environs, potential influence or' nearby industrial, ffiilitary or transport facilities
-aCrid the physical characteristics o(the, site' including m~'ieorological, hydrological'" geological' and Seismological characteristics of the site.' Each of these
,factors has been considered in det:iil ,by qualified experts in the l technical
,disciplines involved. ,These, experts performed independent studies and calcula'tions and made\1sits ioth~"proposed site.'
',""
, " , , , '
" :,27. The proposed facility will 'be located in 'Callaway ,Couri'iy 'i~ 'central
Missou'ri appro~iInately' te~ miles"southeast of Fulton, Missouri, and '80 miles
west of, Saint Louis" Missouri. .The facili'ty consists, of two pressurU:ed ,water
-reactors of ~ size~ type and design~fmilar to that reviewed' and approved for
:'oth~r nucl~ar power plants'now in operation,oi-,unde~'~o'nstruction:Each unit of
, the:, Callaw'ay ,Plant will hav~', a nuclear. steam supply system 'utilizing "a
, press~r~ied water ,reac'tor, d,esigfled,
a ~,h~r~l, output _o( 3~25 ~ega~at~s,~d
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a net electrical output of, 1120 megawatts. The Staff's site evaluation has been
conducted for a thermal rating of 3579 megawatts which is the ultimate thermal
,,'
power, achievable by each unit. . . . '
28. The exclusion area consists of the land surrounding the planned location
· of the plant structures out to a radius of 0.75 mile (l200 meters) measured from
the, mid-point between the two reactor buildings. With the exception of a
traversing state highway and two traversing local county roads, the Applicant
· owns all' of the land within the proposed exclusion area, including the mineral
rights, and, therefore, has authority to ,determine ,all activities within the
! ,exclusion area as required by, 10 CFR Part 100.
.
, ,29. The Applicant has proposed a low population zone radius of,2.5 miles.
.The 1970 population in this area was 116 and the Applicant projects a decline to
60 residents by 1986. No unusual characteristics have been identified with
respect to the low population zone which would prevent development of
appropriate emergency response procedures. The nearest population center
containing more than about 25,000 residents'is Jefferson City, Missouri, with a
1970 population of 32,407 persons, located 25 miles west southwest of the site.
The distance to the population center is in excess of the minimum distance of
,
•
•
•
"
I .
.; •
•
T •
one and one-third times the low population zone radius required by 10 CFR Part
"100. !'
'. '
' "
J 1 .
"
','
"':
~

mue

, 30. Since the specified nunimum exblusiorl di~tance 'of 0.75'
and the', low
, p'cipulation :zone distance of 2.5 miles are comparable in size with the valu~s for
'previclIls1Y
licensed 'pl~nfs,
there • is'
reaso~able assur~nce
thatladequately'
en~,','
.. I
," ,
\,",'
'
',
•..
, neere,d safeiy features can be provided to meet the exposure guidelines specified
'in 10 CFR Part '100 for 'reactors 'of the general size' and type proposed' for' the
the size'of
the
low
'Callaway st'te. For this r~asoii"afld"iakin~'into raccount
'
•
•
'\ , •
.
popuhition zone~ the:, Board, finds that there is a reasonable probability that
· aj:J'p.r?pr~,ate pro!e~t~~e ,n:t.easur,~s :can' be t~k~,n in'b~half ~f ,the' p'oRul~tI?~ ,w~'i!tin
lhe low populatIon zone m the event of an emergency."
. , ..
, .:'! '31: Nearby 'transportation"facilities .include State Hi&bway' CC,~ a two-iane
'black top roadwhicn
preseritlyruns
thr6ugh th'e 'p'roposed, exclusion
area. This
1 .
.,
, ,.
· highway will be relocated 'so that it 'will lie about 500 feet outside of the
'proposed exclusibn :area. Two'local county roads'which'als6 traver;e"'ihe
'ex'elusion' area'Will be reiocated. since"ihese two ro~ds' will continue to' teave'de
,the exclusion area after relocation, the' Applicant- has mad'e arrangements 'with
"tHe Callaway County Court' to 'control traffic on these roads lin case of an
e'mt!rgenc'y as required by 10' CFR Part 100. ' :: " ' . ,:, ..'. I" " ". '
I' : "32. Other' major' transportation "facilities
'wIUch '1he" B~ar'd b~lieves' are
,'sigflificarit· are State 'Highway 94, which is located 3.7 miles south of the site in
jihe Missou1ri I River floodplain,' a:line' ofthe Mis'souri-Kan'sas-Texas:Railroad als'o
! lodted on the tioodpla'i'n' 3.5 'miles south' of the site which is the only railroad
iWithin' five 'miles bf ihe'site, and the Missoufi River, about five'miles south ofthe
site. The river is a waterway for the transportation of commercial cargoes by
J'
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barges. In' 'view of the distance of these transportation facilities from the
proposed 'site, the Board finds that they will not affect'the acceptability of the
,,
site. \,' , . '

33. There are no airports or military facilities within ten miles of the site.
The nearest airport with a 'hard surface runway is Fulton Memorial Airport, 13
'miles west-northwest of the site. Although there are several air routes in the
'viCinity, of the site, based on' previous analyses of approved sites having
, commercial air routes in their vicinity, the Bo'ard believes that the air routes near
,the Callaway site 'are not significant with respect to'plant'safety::Therefore, the
Board finds that the proposed facility need not 'be designed nor operated with
'
, special proVisions to proteCt the facility against effects' of aircraft crash:
I
' : 34: The' 'riearest 'industrial
facilities to the proposed site' 'are two manufacturing' plants 'and a fossil-fueled' power plant on' the Missouri River about six
miles south of the site. There are' no gas pipelines, tank storage facilities: nor
·otlier local service stations within five miles of the site. In 'View of-the distance of
these facilities from the proposed plant,: the Board concludes that the effect of
'an industrial accident or an"inadvertent chemical release' need not be considered
iil'the design of the proposed plant.
,\
'
~ ,35. General meteorological conditions at the site are described in Section 2:6
'of the :PES. The Staff conducted an' independent evaluation of'atmospheric
dispersion conditions, using joint frequency distributions of wind, ,speed; arid
direction by atmospheric' stability class from one: full 'year of onsite data'. The
,Staff performed' an evaluation' of short-term accidental ,releases fro'm buildings
and vents assuming a'ground level release with a building wake factor of 1325
square meters 'usin'g ,the onsite' data and the diffusion model described in
Regulatory Guide' 1.4: A comparison'by the Staff with similar values for over 40
'other sites indicates' that 'dispersion conditions' at Callaway are better than
! average. Severe weather conditions; including tornadoes, occur at the Callaway
'site in a ,pattern similar to that for other sites in this area of the country~ The
:Applicant has'selected a design basis tornado consistent with the recommended
tornado' model presented' in RegUlatory Guide' 1.76, which 'is" adequately
'conservative. Therefore; Jthe Board finds ''that with regard' tottie' exPected
'atmospheric 'dispersion' 'condition's' and the occurrence of severe" weather
conditions, including tornadoes;' the 'proposed s'ite is acceptable for react6rs:Of
the general size and type as that proposed fOi'Callaway.
,.. ,,0 1::,',' '"
'.,', '36. The proposed plant grade for safety~related structures \ViIl be; 840 feet
'MSL, which'is 315 fed 'above the Mis'soliri River floodpl~inelevation 'riea~ the
'site'. The site "will :not I 'be' subject "to local flooding from intense :on:siie
.precipitation becau'se of its' location' on a topographic divide and because of
AppliCant's proposed site gradii;llf plan','and storm wat~.r d~ainage ,syste'rns. The
Staff lias: :independently evaluated' the' A pplicant'sProb<ible 'Maximum Flood.
'The evalti~tion indicated a peak discharge of 2.42 million'cfs,:which would result
"in"a river level'of 559 feet MSL, 281 'feet below plant grade leveL The 'potential

an

329

for site flooding from postulated seismically induced dam failures has been
evaluated and has yielded ,a water elevation which approximates that of the
Probable Maximum Flood. It is concluded that the site safety-related plant
buildings and systems will not be subject to flooding from any source.
: . 37. While the intake and discharge systems, including the pipelines, will not
be seismic Category I.safety·related systems, emergency water can be provided
from the ultimate heat sink, which will consist of the seismic Category I
,mechanical draft cooling towers utilizing makeup water from an onsite retention
pond. Water b':lildup in the ultimate heat sink retention pond due to a Probable
Maximum PreCipitation .would not, cause flooding of the site structures.
Applicant has used ,the one-day, 30-year average low flow'on the Missouri ~v~r
· as, the low .flow design basis for. the makeup 'water intake structure. It is
· concluded that, an adequate safety-related water supply will be available at the
'c'
~ '.'
•
,
proposed site. ~ ,
38. The hydrological consequences of a :postulated radioac,tive liquid release
,from the plant have .been evaluated, including potential flow paths, travel times
and dilution factors. It is concluded that groundwater ,travel time ,and dilution
factors available in the event of a postulated radioactive spill are generally better
· than at similar sites that have been licensed. The proposed site is suitable for
reactors of the general size and type proposed from the standpoint of
hydrological conditions.
'.
c t,
.
• ,I
39. The proposed . Callaway ,site is on ,the boundary, between the Ozark
Plateau Physiographic Province to. the. south and the Disected Till Plains
Subdivision of the _Central Lowland PhYSiographic Province .. to the north.
,Tectonically, this is within. the Central Stable Region on the north flank of the
'Ozark Uplift. The Precambrian basement, at . a depth of 2000 feet beneath the
site, is comprised. of metamorphic and igneous rocks. Overlying'the basement
and dipping gently toward the north away. from the Ozark Uplift are stratified
· sandstones, shales, limestones, dolomites and conglomerates, ranging in age from
Cambrian to Pennsylvanian. The uppermost bedrock at the site is 25 to 40 feet
of Graydon Chert conglomerate believed to be Pennsylvanian in age. Overlying
the : Graydon Chert at the. site are: 35 feet of glacial drift and. post glacial
.,alluvium. Cat~gory I strupt!lres will be ; founded on,2 to 10 feet of cgmpacted,
. crushed rock structural,backfill over the Graydon Chert conglomerate, which has
high strength and is capable of supporting t~e plant structures. _":"
".
.' 40. The, Applicant, luis performed de,tailed subsurf~ce investigation~ .at the
proposed si~e including 165 co~e bO,rings. These borings revealed the presence of
buried karst topography ,in the ,limestone beneath the site; However, no large
. open karst .r~atures (ca.viti~s) were foundunder.the .site. The borings show that
the solution fea~ures found,' ;tr~ filled wit~ Isecond~ry materials .which' ,rere
· deposited dur!ng ,the Paleozoic era. The Applicant performed, ~ther inve~tiga
:tions in. search, of large open·.cavities. under the plant, site including seismic
refracti?~ ;surveys and, geophysical explorations, falling head and pressure tests
I
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and -geological surface -mapping. None of these revealed the presence of such
large open cavities. Intervenors had propounded a contention alleging potential
adverse effects of ,buried karst topography upon the' suitability of the Callaway
site. However, this contention was withdrawn by stipulation. A representative of
the Division of Research and Technical Information' of the Missouri Department
of Natural Resources indicated, prior to completion of the site investigation,
concern about possible open karst features under the site and so indicated 'in
testimony at a hearing before the Missouri Public Service Commission.
Information from subsequent borings resolved these concerns and he has
· testified that there are no longer reservations, about the site. Based upon the
evaluation of the results of the Applicant;s and Staffs investigations, the Board
concludes that subsidence or :collapse due to the presence 'of buried karst
, features at the proposed site is an e'xtremely remote possibility.
'
41. For purposes of determination of the' Safe ShutdoWn' Earthquake, the
Applicant -divided the region into three tectonic provinces; the Central Missouri
· region (within which,the site is loc'aied), the Eastern Ozark region, and the New
, Madrid region. Both Applicant and Staff agree that there are no known geologic
.- structures that could localize earthquakes in the Callaway site vicinity or cause
surface displacement at the site. !The Applicant has identified .only three
~ earthquake'epicenters within 50 miles of the'site (none of these closer than 40
miles) since the beginning of the 19th century, None of these shockS exceeded
, MMI VI. The Applicant and Staff agree; in view of the low seismicity 'of the area
near,' the reactor' site, ,that ,the New Madrid seismic 'zone is controlling' in
·:establishing both the operating' basis and the safe shutdown earthquakes for this
:' :: I .
, " ._
site.42. A series of three earthquakes in the New .Madrid, Missouri, area in ,1811
and 1812! are considered to be the largest on record in the central and eastern
United States. The magnitudes of these earthquakes were estimated to be 7.1,
, 7.2,' 'and 7.4' on the JRichter' scale. If the 'energy of these is summed;:it is
,'equivalent" to; a 'single 'quake.' of about· magnitude: 75., Although 'larger
· earthquakes have occurred in the westem United States (the 1906 San Francisco
earthquake and the 1964 Anchorage quake were about 8.25), the amplification
of the· shaking through' the 'sedimentary hiyers overlying. the' basement .rock
:,resuItedin! the intensity· at New Madrid being probably the 'largest to have
occurred anywhere, in the :country. There', is some disagreement among the
experts as to whether this intensity was MMI XI or XII.'The parties agree that,
, for purposes of establishing the 'Safe Shutdown Earthquake, a New Madrid type
:earthquake at'the nearest approach of the New'Madrid seismic zone'should be
'assumed. There is some disagree merit as to whether ,this point lies' 150 or 175
miles from the proposed site. These two disagreements are of minor practical
significance, however, as the relevant question is the intensity at the'reactor site,
the seismic waves 'ovedhe'jnte'rvening
which' is' controlled by the attenuation
distiuiC'e. ...... '"
," ,. ,... ,'J', . "
.
':, ,'. ' -' ,..
I'
"
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43. The Applicant has extensively evaluated the postulated effects of the
, Safe Shutdown Earthquake on the site. Its seismological consultant reviewed the
historical records of the 1811·1812 earthquake and concluded initially that the
intensity at Saint Louis was VII-VIII and at the proposed site probably VI-VII.
Information. more recently made available to him leads him to believe that his
· original. estimate may have been too high. His recent evaluation based on
,·empirical attenuation data he has developed also led him to predict an intensity
.0f·MMI VII at the proposed site. This, in tum, led him to predict a maximum
sustained horizontal acceleration of 0.04 g on hard rock at the site. Applicant's
consulting engineers, using a more conservative empirical relationship, arrived at a
.. bedrock acceleration of 0.11 g .and,· allowing for amplification of the motion by
j, the intervening soil layers, an acceleration at the foundation level of 0.15 g. The
Applicant plans to, use a design value of 0.20 g which, it ass.erts, is equivalent to
an intensity of VIII at the foundation level. ,
. 44~ The Staff has ,also, considered·· this' matter and states, that with' a
postulated New Madrid earthquake :of MMI XII occurring at 150 miles from the
· reactor ,site, the resultant intensity at the site would be VII-VIII. Without
· stating whether it agrees with the Applicant's estimated acceleration values,s the
Staff concludes that reactors of the -general type and size proposed can be
·designed to withstand the motions and forces associated-with an intensity VIII
Levent and.conclude that, from' a seismic point of view, the site is suitable ..
, . ~ 45. The -Board inquired !extensively into •geological matters. because of' a
· concern as to whether it was clearly established that the New Madrid fault zone
· was tectonically dissociated from' the site. The Board also inquired into the
possible significance of the so·called "Hayes Uneament". The latter is discussed
. , ·,.d··'u:t ". ~ .. ,
" ,'. _
in 'paragraphs 48 and 49,infnz.'
:: i. .46: ~he faults .,in the New Madri,d area generally trend nortn·northeast.
· Between that area and the Callaway site about 200 miles to the northwest are a
"number of fairly short discontinuous faults trending northwest and extending to
! about 50 miles from the site (PSAR Figure 2.5.10,'included in Exhibit 22). The
r Board's .first inquiry was. into the basis for the mapping of certain of,these faults
"as ' unconnected, since a.long continuou~ fault extending from New Madrid to a
:point near the reactor site could be indicative of a connection between the two
. locations: Initial responses focussed on the use of water·well digging data to map
the underlying Roubidoux' formation, to .show that there, was ,no continuity
between the,short faults shown on the map. I , : . . . :; "
' .. / . "
" ii- 47. Exhaustive inquiries were made at, the hearings :into the methods .of
· procurement and validity of. the· data,procured from drillings for water wells for
'rural residential and farm use .. Certain'· well diggers, without any statutory
"
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'~ } I~ view.,o~ th~ importance of the ~cceleration value, ~s ~ parameter, of .the plant ~esign.
- the Board will require a Staff position on an appropriate value prior to authorization of a
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construction permit.
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responsibility or regulatory requirements ,to do so, voluntarily provide the
Missouri State Geologist's office with labelled' samples' of surface soil and
substrata rock assertedly taken every five feet. These samples are evaluated and
analyzed by professional geologists in the Missouri Division of Research and
Technical Information and the results are placed in an open me of "edited logs".
It is from these logs that Applicant's consulting engineers obtained the data used
for the Roubidoux mapping. Several representatives of the State testified about
their records and procedures' (Transcript of July I: 1975) and some short·
comings of the data were identified. These involved prirrlarily' the a'dequacy of
sampling by the well diggers, either as a result of unknown competence,
inexperience or carelessness, and the accuracy in identifying the depths from
which the sainples were taken. Despite the possible sources of errurs,' the
Applicant's witnesses and the State representatives steadfastly maintained that
the data were adequate for the purposes fo'r which they were used (1"r 1794,
1893, 1929, 2070 and Exhibit 23, page 5). One State gc'ological department
representative testified that the data from the water well drilling' are' " ... so
reliable that it is used by ... as the first tool ... by every company, individual
consultant, university graduate student,.who comes into the building; he wants
to see the log file first" (Tr 20 15). When questioned as to the subsequent tools,
he testified that "the next step is their interpretation of our interpretation",
followed, if a substantial building is to be built, by further' investigation. He
agreed that they would 'not 'rely solely on water well diggi~g' data
(Tr 2017.2018). The Applicant identified the other data that were used in its
evaluation of the structural geology of the area (Exhibit 24, pages 6·13).
48. Among other resources, the Applicant used available ERTS 6 imagery to '
determine if features appeared that were not previously known to exist.
Applicant's geologist, experienced in the interpretation of remote sensing data, '
found nothing in the pattern of ERTS lineaments which revealed any unique
characteristics of the site which had not been otherwise disclosed by the other
studies. The ,Board requested further information on this study, which was
provided in Exhibit 22 and exanuned during the hearing on April 3D, 1975.
Included in that exhibit was the following statement:
.. '
Hayes (1962) proposed a series of lineaments' crossing the state of'
Missouri with northwest to southeast and northeast to southwest trends. The
existence of these lineaments was based principally upon aligned gravity and'
magnetic contours coupled with structural contours on the Precambrian
surface and other prominent structural features. One of Hayes' proposed'
lineaments passes close to the site in a northeasterly direction, roughly
coinciding with the course of the Missouri River. No such major lineament is '
.
evident in the ERTS imagery.
I'

",

'Earth Resources Technology Satellite.
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There are no known faults or folds which can be correlated with Hayes'
proposed lineament, or with any of the lineaments identified near the site.
This conclusion has been substantiated by detailed structural mapping of the
bedrock units utilizing water well drilling data on file with the Office of the
Missouri State Geologist, as shown on Figure 2.5-11.2 of the Site Addendum
to the PSAR.
49. As a result of the Board's interest in the lineament close to the site, the
former Missouri State Geologist (Hayes) appeared as a witness (Tr 2027-2072).
He defined a lineament as follows:
At the time the map was drawn and this work was being done on these
linear:nents, the term was used as a line or string of events or something like
this, which would indicate a linear or linear arrangement pattern or
something like that. It is used in its broad sense because now lineaments are
referred to by studying aero photos, some lunar. People are more definitive
now than in the late '50s'when the work was done. It is a linear arrangement
of geologic factor,s or phenomena.
Q. The fact that there is a linear arrangement does not suggest that it is a
fault lineament?

, A. To me a linear arrangement' ca~ be anything, unless'it is so defined as a
fault lineament or stream drainage lineament or so forth. (Tr 2029-2030)
He identified two lineaments in the general area of the site. One trends
northwest and passes about twenty miles from the site. This he referred to in
. Exhibit 25 as "an example of a fault controlled lineament", although he later
testified that he did not know that it is fault-controlled "all the way". The
second, and closer, lineament is the one referred to in the quotation from
Exhibit 22 in paragraph 48, supra, and is a northeast trending lineament passing
about ten miles from the Callaway site. He indicated that he thought it "highly
unlikely" that this lineament was fault-controlled (Tr 2032). He further stated
that if it did represent a basement fauJt, it had occurred in late Precambrian or
early Cambrian time (about 500 million years ago), had been healed or sealed,
and had not experienced movement since (Tr 2058-2059).
. 50. The Applicant's seismological consultant, a professor of geophysics at
St. Louis University, was also called as a witness by the Applicant. In addition to
his testimony, discussed above, regarding the derivation of the Safe Shutdown
Earthquake acceleration, he testified that even if either of Hayes' lineaments
described above represented an active fault, an earthquake occurring along the
lineament would have less of an impact on the reactor site than the postulated
New Madrid earthquake (Tr 2120). He also discussed further, from a seismicity
point of view, why the New Madrid area was considered to be seismically
dissociated from the site.
51. In view of the sparsity of subsurface data from large excavations in the'
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vicinity of the site, and recognizing the possible deficiencies of the water·well
data, the Board will require a condition in the LWA (and, if the timing of the
work so requires, in the construction permit) that the Applicant carry out a
vigorously conducted geological mapping of the excavations and recommends
that the Staff examine the excavations to determine if the subsurface structure
correlates with the interpretations made from the nearby water well data and the
onsite core borings, and more hriportantly, to determine if any unexpected
geological features are revealed. The Board is aware that this appears recently to
have become standard Staff procedure, but believes that in this case a specific
condition is warranted because. of the importance of competent geological data
to enhance seismological evaluation of the site.
52. On the basis of the discussions· above and the entire record, the Board
fmds that, subject to the condition in the previous paragraph, based upon the
available information and review to date, there is reasonable assurance v!ithin the
scope of LW A considerations that the prop·osed site is a suitable location for
nuclear power reactors of the general size and type proposed from the'
standpoint of radiological health and saftity consider~tions under the)\ct and
the Rules, and Regulations promulgated by the Commission pursuant thereto,
bearing in mind that the Applicant recognizes that all LWA work is at its own
risk that the final determination in this proceeding may reject all or part of the
work undertaken.
,

.

IV. MATTERS IN CONTROVERSY
53. There are seven contentions, many of which have several parts. For
convenience, the Board has in some instances divided the discussion of a single
contention into several parts. Contention 1.2(g) will be considered with
Contention 1·7.
A. CONTENTIONS I.l(a) AND I.l(b)-NEED FOR POWER
1·1. The Applicant's and the Staffs assessment of need for the proposed
facilities is inadequate and overstates the projected peak demand to be met
in 1982 and 1984 in that those projections fail:
.
a) to state the methods used for projecting growth, and all the
assumptions used in such methods by the Applicant, including the lack of
(i) detailed growth information which separates weather sensitive and
base load projections,
(ii) detailed information on planned purchases and sales of power to
and from ,the Applicant's service area.
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b) to take into account price elasticity of demand for electricity and
thereby overstate future demand because the average price of electricity per'
kilowatt·hour will increase, resulting in decrease in demand from that
predicted by Applicant.
'
54. The Applicant Union Electric Company and its two subsidiaries, MissoJri
Edison Company' and Missouri Power and Ught Company, serve a 19,000 square
mile area located principally in eastern Missouri and southwestern Illinois. The
1973 population of this service area was approximately 2.5 million persons.
Union Electric Company's generating capacity to serve this area has expanded
from 2718 MW in 1964 to 6200'MW in 1973, and the Applicant has predicted'
that the system will require an additional 4900 MW including the Callaway units
by 1984.7
'
,
55. To project the need for the Callaway facility, the Applicant began by
adjusting actual historical peak loads to a standard temperature measure.
Adjusted peak loads were then separated into base and weather sensitive load
components. These two components were projected separately and then
recombined into a total forecast peak load. In order to forecast base load, the
Applicant used a regression equation with time and Gross National Product as
variables, as the gross product for St. Louis has generally grown at a rate
comparable to that of Gross National Product.; On the basis of this regression
equation, the Applicant predicted a rate of growth for base load of approxi.
mately 5.5 percent annually through 1984. Weather sensitive load growth was
projected to occur at an average annual rate of 4.5 percent between 1975 and
1984 (higher during the earlier years and lower later). This projection was based
primarily on an anticipated increase in saturation of air-conditioning within the
Applicant's service area from the present .level of 80 percent to 93.5 percent in
1984.
56. On the basis of these computations, and including a small allowance for
new uses of electricity and substitution of electricity for other fuels, the
Applicant forecast the growth of the total system peak load to increase at a
compound annual rate of approximately 5.5 percent between 1974 and 1984.,
By comparison, the Applicant has historically experienced an annual growth in
peak demand of 7.3 percent. The difference in the rate of increase in peak
demimd from the historical trend parallels the projected concime'nt decrease in
the rate of economic expansion in the area.
,57. An assessment of the need for power was also performed for the
Applic:mt by an' economic research organization. This assessment forecasted
kilowatt·hour sales to Applicant's residential, commercial, and industrial

7 Although the Applicant has scheduled the two units for commercial operation in
October 1981 and April 1983, it does not consider them to represent firm capacity until
1982 and 1984, respectively, in order to allow for the normal start·up maturation period.
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customers through 1985, using econometric models and analysis. The analysis
included explicit consideration of the prices of electricity and of competitive
fossil fuels, personal income, gross national product, climatic conditions, housing
and· demogmphic characteristics, air-conditioning saturation, and saturation of
appliances subject to competition from other fuels. The report of this study
(Exhibit 16) includes, for each of the three customer classes, a review of
available studies of growth made by others, a detailed description' of the
methodology used in analyzing each sector, and the results of the analyses for
each customer. class; The forecasts are that the average annual growth in sales for·
Applicant for the period 1974 to 1985 will fall within a range of 4.5 to 6.1
percent. Applicant's predicted growth rate is within this range.
58. The Applicant's forecast was evaluated on behalf of the Staff by an
electrical engineer. and an economist of the Federal Power Commission. The
economic evaluation was based on information contained in the 1972 OBERS
Projections,8 a comprehensive economic planning document which provides
historic and· projected economic and' demographic data for the St. Louis
Standard Metropolitan Statistical Area. This information provides a data base for
extrapolating changes in economic activity within the Applicant's service area.
The variables' examined by the FPC representative indicated that the Applicant's
estimate that growth in demand will decrease from the historic rate of 7.3
percent to 55 percent and this parallels the projected concurrent decrease in the
rate of economic expansion in the Applicant's service area. He found that these
anticipated lower rates of increase in demand were conservatively incorporated
into Union Electric's projections; and that the 'Applicant's scaling back of the
estimated rate of growth may be more severe than the slowing in' the rate of
expansion of the economy alone warrants.
59. Joint Intervenors' witness on this contention, in his written testimony,
criticized a number of aspects of the Applicant's load forecast, but it appears
that this was written before he had examined the report by the Applicant's
economic consultant, which was only available shortly before the evidentiary
hearings commenced.-The witness contended that the Applicant's consultant, in
developing his econometric model had enumerated certain factors as important
but had not carried forward those factors logically in the equation that was used.
Applicant's consultant explained, that he had applied his judgment in deter·
,.

r

...

• This report is a delineation of regional economic activity in the United States. It was
prepared and published by the U. S. Water Resources Council under the direction of the
Bureau of Economic Analysis of the U. S. Department of Commerce and the Economic'
Research Service of the U. S: Department of Agriculture. It is intended as a Planning tool to
make a contribution to planning decisions and was prepared in response to a need for basic ( .
economic information.by public agencies engaged in comprehensive planning for the use, .
management and development of the Nation's resources. 1972 OBERS Projections. Regional
Economic Activity in the U. S.; Series E Population; U. S. Water Resources Council, April
.
.,
,
1974; VolllJne 1, page 1.

337·

mining which factors should be carried into the equations and how they should .
be handled. He further pointed out that some of the. Intervenors' criticisms of
his judgment in the use of variables was based on the Joint Intervenors'
witnesses' knowledge of these factors on a national basis rather than on the basis
of their application to the Applicant's service area. The Intervenors' witness
supported the need to apply judgment in forecasting. He said that in forecasting
• future electricity prices. he -would first look to the Applicant's own forecasts.
applying his judgment as to their reasonableness. In the proposed findings
submitted, the Applicant contends that, as an extension of this, the Applicant's
overall judgment with respect to projected demand for electricity should be
given considerable weight, particularly in view of the accuracy of past forecasts.
The Board agrees that the use of judgment is necessary, but is unable, on the
basis of the record before it, to place a precise value on the judgment exercised
by the Applicant;
60. Joint Intervenors' witness did not present an alternative forecast of
Applicant's load growth, but. he did present in general' terms his own
econometric model. He testified that although he was not proposing use of his
model, he had calculated the projected growth rate as an exercise and had come
out ·with approximately 3 percent per year. He stated that he did not ascribe
credence .to the result, however, and gave as his best estimate. a growth rate of
45 percent per year; ,
61. In summary, the following growth rates have been forecast: Applicant's
company witness-5.5 percent; Applicant's economic consultant-4.5 to 6.1
percent; FPC representative-55 percent or more; and Joint Intervenors'
·witness-4.5 percent. These contrast with the historical. growth rate of 7.3
percent. The effects of changes in the rate within this range are discussed in
paragraph 65 below.
62. The need for capacity reserve margins within the Applicant's service area
is also important in the Applicant's assessment of the need for the Callaway
Units. Applicant is a member of two regional power groups: the Illinois·Missouri
Power Pool and the Mid·America Interpool Network (MAIN). The reserve'
requirement formula adopted by the Illinois-Missouri Pool requires Applicant to
maintain a system reserve margin of 15 percent. Using the Applicant's forecasts,
reserve margin in 1982 without Unit 1 would be only 334 MW or about. 4
percent (with Unit 1, it would be about 19 percent)_ This would be
unacceptably low. Similarly, if Unit 1 is available on schedule and Unit 2 is
delayed one .year, the reserve margin in 1984 would be less than 6
percent-agairi unacceptably low.
63. The Applicant and Staff considered the possibility of purchases and sales
of electric power to and from the Applicant's system as it could affect the need
for the CalIaway facilities. The two regional power groups of which the
Applicant is a member cannot be relied upon to meet the long term need for
power in the Applicant's service area. The Federal Power Commission:
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recommends that Union Electric, Illinois-Missouri, and MAIN each maintain a
reserve margin of at least 15 percent. Without benefit of the capacity
represented by the Callaway facilities, the reserve margin for the Illinois-Missouri
Power Pool will be 11_0 percent of system peak load in 1983 _Lack of the same
generating capacity will reduce the reserve margin for MAIN system to 12.6
percent of system peak load in 1983. The Applicant's system forms a large part
of Illinois-Missouri and it cannot count heavily on using this pool to supply it
power if its own capacity is insufficient. Although the MAIN pool is large compared to the Applicant's system, its planned reserves are only adequate to meet
the MAIN reserve criteria. Additionally, members of these pools are projecting
rates of expansion which are comparable to the Applicant's and are not planning
excess capacity that would be available for purchase by the Applicant. Thus, the
Board finds that the Applicant could not rely on purchase of power, to meet the
need for po..yer in its service area. ,
64_ The Joint Intervenors presented as a witness Dr. Barry Commoner who
asserted that demand could be substantially reduced if the Applicant used the
funds otherwise to be spent on the plant to provide more efficient airconditioners to customers as free replacements for existing units. He ~sserted
that use of the $764 'per kilowatt that would oth~rwise be spent on the plant
could purchase enough air-conditioning to avoid the construction expenditure.
Under questioning by the Board, he was unable to explain where the Applicant
would get the money to repay the $764 absent 'the revenues from the plant that
would not be built. He asserted, as another example of energy conservation, that
substantial amounts of energy in fabrication of materials could be saved if 100
pounds of aluminum in an automobile were replaced by an equal volume of
steel. When asked if the fabrication energy saved was not much less than the
energy in fuel used in driving the heavier car during its normal lifetime, he was
unable to give a satisfactory answer. Dr. Commoner agreed to supply the Board,
with several documents to substantiate his testimony, but has not yet done so.
One of the documents he agreed to supply was, however, found and supplied by
the Applicant (Exhibit 20).' An inspection of it did not reveal any substantiation
for Dr. Commoner's assertions. Without disparaging Dr. Commoner's competence as a biologist, the Board finds that his presentation on other matters
does not constitute reliable, probative and substantial evidence.
65. If the growth rate of demand is as forecast by the Applicant, the reserve
margin in 1982, as previously pointed out, is about 19 percent. If Unit 1 is
delayed one year, the margin in 1982 would drop to 4 percent. If the growth
rate is only 4.5 percent, the lower end of the spectrum discussed in
paragraph 61, the 1982 margin would be about 14 percent without Unit 1.
Although this would probably be acceptable as an emergency situation, it
provides no substantial justification for this Board to consider deferral of the
plant. If on the other hand, the growth ~ate were 6.1 percent per year, 'at the
upper limit of the spectrum, the reserve margin in 1982 would again be about 14
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percent (barely adequate) with Unit 1 in service and zero without the unit. In,
view of these data, the other information set forth above and the entire record"
the Board fmds that the Applicant's load forecast is reasonable, the plant is
needed, on the proposed schedule and the Intervenors have presented no
evidence that would support their assertion that the need for power has been
overstated to the degree that the plant should not be constructed on the
schedule proposed.
B. CONTENTIONS I-l(c)-I-l(e)-NEED FOR POWER
I-I. The Applicant's and the Staffs assessment of need for the pro'posed
facilities is inadequate and overstates the projected peak demand to be met
in 1982 and 1984 in that those projections fail:
"
(c) to consider the possibility of restructuring the current rate structure
Ito provide an increasing block rate for increased use of electricity.
(d) to corisider the possibility of reducing peak demand through
development of a peak-demand charge and assistance in development of peak
'
shifting strategy for commercial and industrial customers. _
, (e) to consider the potentiai of expanding usage of interruptible load in '
that only 43 MW out of 9407 MW is currently being so utilized. Customers may well appreciate the option of having their operation interrupted for a
few hours 'during the summer peak day rather than supporting the
Applicant's huge capital investment' through higher rates all year long~ 'A
promotion of this option should be considered.
,

I

,. :

66.At the ,outset the Board notes that Joint, Intervenors adduced no
evidence either through direct testimo~y or cross-examination upon any of these
contentions and thus failed to meet their ,burden of going forward with some
affirmative showing with respect to these contentions as required by Midland. 9
Despite this, the Board, in the interest of assuring a complete record, has
examined the evidence regarding these matters. The Board finds that Applicant
and the Staff have considered the potential effects of changes in utility rate
structure, load shedding, load staggering, and interruptible load contracts. The
Board concludes that the evidence ,fails to establish that such measures are,
practical to the extent that they would eliminate or substantially defer the need
for the plant.

"

"

9 Consumers Power Compa'ny (Midlana Plant, Units 1 and 2), Co'm'missi~n Memor~ndum
and Order, eLI-i4-S, RAI-74-1, 19 'at 32 (January 24, 1974). ""
-
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C. CONTENTIONS I-2(a)-I-2(e)-'-COST ESTIMATES
1·2. The Applicant's analysis of costs related,to the plant is inadequate and
tends to underestimate severely the costs of the facilities through:
(a) assumption of an unreasonably low interest rate for Applicant's debt
service on construction costs, i.e., 7 percent. (ER 8.2.1.1)
(b) underestimate of the effect of inflation on operating costs (fuel,
labor, materials and service). The Applicant's unrealistic estimates are: 5
percent per annum for fuel cycle costs; 5.5 percent per annum for plant and
labor costs, and 7 percent per annum for materials and service costs.
(ER 8.2.1.2)
(c) underestimate of the cost of fuel over the life of the plant in that
Applicant has underestimated changes in uranium, enrichment, fabrication
and reprocessing costs.
(d) underestimate of increases in fuel and other operational costs because
of the need to store waste fuel awaiting the' availability of adequate
reprocessing facilities. This cost should include deferred realization of the
value: of recovered uranium and, plutonium at a discount of at 'least 8
percent.
(e) overevaluating the average availability factor of the reactors in
operation. For the first eight months of 1974, average availability factor was
only 68.1 percent where "availability" is defined as the time the generator
was in operation divided by the total' time during the period. This is a
slippage from the 1972 figure of 73 percent and the 1973 figure of 70
percent. The "capacity factor" of nuclear plants (which includes considera·
tion of operatirig capacity as well as time on line) was only 56.6 percent
through August 1974 compared to 58 percent in 1973. Thus, there is no
basis for the assumed 80 percent factor applied in the cost benefit analysis.
67. The Applicant capitalizes the interest and dividends on funds invested in
construction work in progress as a part of the construction cost. Since the
interest payments are deductible, the net cost of money is the interest and
dividend payments minus the tax'savings. One method of estimating this cost is
to use the average capital ,ratios at the end of each of the years during
construction, the interest and dividend rates projected for issues marketed
during 'construction and the return on common equity ~uthorized by the Public
Service Commission of Missouri. Using this method, Applicant calculated a rate
of 7.33 percent. While this verifies Applicant's use of a 7 percent rate, it tends to
overstate the actual rate because approximately 25 percent of the construction
, funds are derived from embedded funds, not the most recent fmancing. The
Staff calculates approximately the same rate as 'the Applicant and adds
additional conservatism to the final cost benefit analysis by using a value therein
of 10 percent. I~te~enors adduced no evidence to the contrary on this
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contention. The Board finds that the Applicant's assumed cost of debt service is
reasonable for use in the cost analysis of the plant, and further that the Staffs
conservative use of 10 percent lends further support to a finding tha t the cost of
debt service has not been underestimated in the cost·benefit analysis.
68. The effects of inflation have been taken into account by the Applicant's
fuel consultants, who developed the Applicant's estimates 'of fuel costs, for all
goods and services required by the Callaway Plant's nuclear fuel cycle. Where the
goods and services are under contract, the escalation rate is keyed to specific
formulas based on certain Bureau of Labor Statistics indices. These indices may
be correlated with the projected change in the GNP deflator in order to project
the escalation rate. Where the goods and services are not under contract,
Applicant's consultant used a model for the specific industry, including costs for
required investment in new facilities, labor and materials, and projected prices
based on an appropriate return on investment. The effect of inflation on
operating and maintenance costs is not likely to be a major factor in the cost
comparison of nuclear and fossil generating plants, since the general movement
of the price level will influence those costs for both nuclear and fossil plants. In
fact, there would be a differential effect on the nuclear·coal comparison as a
result of an increased rate of inflation which would penalize the coal alternative,
since over 50 percent of the cost of energy production from a coal plant is
subject to escalation after completion of plant construction, whereas less than
25 percent is subject to escalation for a nuclear plant. No evidence to the
contrary was adduced by Joint Intervenors. The Board fmds that Applicant's
escalation rates for operating costs are reasonable.
69. With respect to cost of fuel over the life of the plant, Joint Intervenors'
witness on this subject originally prepared testimony challenging the reliability
of the Applicant's estimates. On the basis of information supplied to him by the
Applicant on the morning of his appearance, he withdrew that portion of his
testimony and agreed to accept the Applicant's estimate of nuclear fuel costs
(Tr 1481-1482). Applicant has a contract for a 21-year supply of uranium for
the plant, with firm prices for the first twelve years. Applicant has a contract for
enrichment services with·the Energy Research and Development Administration
which covers the full life of the plant; at prices limited by statute to reflect full
cost recovery. Applicant has a contract at firm prices for the fabrication of both
uranium and plutonium recycle fuel for 21 years. Costs of these services for the
remainder of the plant life, and for spent fuel reprocessing, were estimated using
the industry models described above in paragraph 68. Applicant's contracts for
the major components of the fuel cycle greatly reduce the likelihood that
changes in uranium, enrichment, fabrication and reprocessing costs could
undermine Applicant's estimate of the cost of fuel over the life of the plant. Its
consultant has projected a 1982 fuel cost of 2.47 mflls per KWH and a levelized
fuel cost of 3.4 mills per KWH for the first twenty years of operation. The
consultant also 'assessed these costs under a 'pessimistic set of assumptions. These
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assumptions would increase the levelized 20-year fuel cost by 0.7 mills per KWH.
The Board fmds that Applicant has reasonably projected fuel cycle costs for the
plant.
70. Fuel and other operational costs will not increase significantly in the
unlikely event that, a spent.fuel reprocessing facility is not available. A
reprocessing facility is likely to be available by the early 1980's even though the
Applicant will not require spent fuel reprocessing until mid·1983 at the earliest.
In the event that a reprocessing plant is not operating by ,1983, there will be
enough storage capacity at Callaway to store irradiated fuel elements for the first
five years of plant operation. Therefore, if reprocessing were delayed until 1988,
storage costs would not be significantly affected since temporary storage is
available at the plant. It is true that the present value of the uranium and
plutonium credit would be less since it would begin to accrue at a'later date, and
this would increase the present value of fuel costs. However, reprocessing costs
would also be delayed by five years which would reduce the present value of fuel
costs. The net effect would be an increase in fuel costs of only 0.1 mill per
KWH. The Board fmds Contention I.2(d) to be without merit.
71. Contention I-2(e) asserts that the Applicant has underestimated the costs
of the nuclear facility because the cost-benefit analysis assumed an 80 percent
, capacity factor. It, is difficult at this time to estimate the actual ,life-long
availability and capacity factors of large nuclear plants because of inadequate
operating e'xperience. In 1974,57 percent of the ~uclear units were i~ only their
first or second year of operation. Since power plant capacity factors improved
considerably after the first few years of operation, the past' operating
performance undoubtedly understates what can be expected over the lifetime of
a nuclear plant. Nevertheless, the Staff, in light of their conclusion that an 80
percent' capacity factor is an optimistic estimate based on past operating
experience, performed a cost analysis using more conservative capacity factors.
The average capacity factor for all nuclear plants over the period 1964-1973
was 64 percent. In 1974 the average capacity factor was 57.2 percent. For fossil
plants, the average capacity factors over the 1964-1973 period was 65 percent
for units in the 400-600 MW range and 59 percent for units larger than
600 MW. The Stafrs analysis shows that a nuclear plant with a capacity factor of
57.2 percent (the 1974 average) has a cost advantage over an equivalent sized
fossil plant (two 1150MW units per plant) with a 65 percent capacity factor.
(This analysis is conservative in that the 65 percent capacity factor is
representative of smaller (less than 600 MW) fossil units-the four such units
required would have a 15 percent higher capital cost than two of the larger
units.) The Board finds that the Stafrs conservative use of capacity factor
experience in its cost analysis responds to Intervenors' concern' and makes it
unnecessary for the Board to inquire into the appropriateness of an 80 percent
capacity factor assumption.
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D. CONTENTION I-2(f)-RADIOLOGICAL EFFEcrS ON MAN
1·2. The Applicant's analysis of costs related to the plant is inadequate and
tends to underestimate severely the costs of the facilities through: '
(1) failure to account for costs relative to the environmental impact of
the plant which will be imposed upon those persons who live or own
property near the plant. At allowed rates of radiation release, there will be a
measurable' impact on public health, safety and welfare and on the
environment, which ought to be included in a cost·benefit analysis even
though they will not be direct costs to the plants.
72. As stated in paragraph 11, supra, the Staff has'reevaluated the pOtential
releases from the plant pursuant to the new Appendix I and the consequent
"man·rem" doses. These calculations, which are based on the expo'sure of the
entire population of the United States, show an upper-bound value of about 180
man-rerns (Exhibit 28), including about 40 man-rerns of total body exposure and
about 140 man-rerns of thyroid exposure_ Based on the generally accepted vaiue
of 100 cancers per million man-rerns of whole body exposure, 10 the plant could
cause up to 0.004 cancers per year, or perhaps one chance in eight of a single
cancer during the life of the plant. The thyroid dose would add a roughly
comparable amount. I~ the View of the Board, this potential, expos1;lre and
consequent cancer inciden~e, is so small compared to the exposure to natural
radiation (about 27,000,000 man-rerns per year nationally; 45,000 within a
50-inile radius and 1200 within a 100mile radius) that no meaningful human cost
can be realistically calculated. Using the value of Applicant's witness of
, $300,000 per cancer death and assuming that half of all cancers are fatal (except
thyroid cancers, which seldom are) and further assuming that all exposure is to
people within fifty miles, the Board c3Iculates a per capita cost of about one-sixth
of a cent per year. Using the Commission's interim value of $1,000 per man~rem
(including thyroid expo,sure), the corresponding value would be about fifty cents
per year. The Board concludes that these values are not of such significance as to
be substantial.
73. Intervenors' witness who testified on this contention, had received
zoological and medical 'training leading to an MD degree, but is basi'cally a
pathologist with a Ph. D. in Comparative Pathology and is currently a Professor
of Pathology and Oncology at the University of Kansas School of Medicine. His
nuclear background is limited primarily to some animal experiments in which he
has used radiation as a tool. His prepared testimony contained numerous
significant mathematical errors. He demonstrated lack of understanding of the
physical. situation by basing his calculation of radiation e?,posure of th~ public
I

J 0 Although in a somewhat different context, both Applicant's witness and Intervenors'
witness agreed with this value.

344

on the assumption of a uniform radiation level within a 50-mile radius around
-the plant of 170 millirems and lack of familiarity with radiation protection
programs by admitting that he was not aware of the intent of the Commission's
"as low as practicable" regulations and understood the Commission's 170
millirem dose limit to include background and medical radiation: In the Board's
view, the witness did not provide reliable, probative and substantial evidence in
this proceeding.
'
74. The Board fmds that the overwhelming weight of the evidence shows
that for the range of radiation doses given in the environmental statement for
Callaway, as amended by the new Appendix I evaluation, the risk to the
population is so close to zero, regardless of the assumptions utilized, as to be
incalculable with regard to potential cost to the exposed p<?pulation.

E. CONTENTION I-2(g)-CLASS 9 ACCIDENT COSTS
1-2. The Applicant's analysis of costs related to the plant is inadequate and
tends to underestimate severely the costs of the facilities through:
(g) failure to account for costs imposed by shutdown for the purpose of
assessment and reappraisal of design and equipment modification for a
.period of about six. months in the event of a Class 9 Loss of Coolant-failure
of ECCS core melt accident in any other operating nuclear power plant,
discounted by the probability of such
accident occurring in any year
during the operational life of the plant.

an

75. The Stafrs testimony on the probability of a major LOCA coupled with
essentially complete failure of the ECCS shows it is very low. If such a
hypothetical core meltdown were to occur at another nuclear power plant
during the proposed 40-year lifetime of the Callaway Plant, it would not
necessarily require the Callaway facility to be shut down. To date, there has
been no incident at any nuclear power facility that has required similar facilities
to be shut down for six months. The only generic shutdown to date resulted in
all BWRs undergoing an inspection period of two weeks. 76. The Staff and Applicant estimated the possible cost in dollars of a
shutdown on the basis of the probability of such an occurrence. The Staff based
its estimate on the possible cost of the generating capacity of the proposed
facility of one million dollars per day, for 180 days, and then discounted the
total cost by the likelihood of the occurrence (I0-4 per year). This resulted in an
annual cost of $14,000. The Applicant's estimate for such an event is an
additional cost of 0.045 mill per KWH (equivalent to about three quarters of a
million dollars per year). The Board's estimate is much closer to the Stafrs value
than to that oUhe Applicant. The Joint Intervenors did not present evidence on
this contention. In addition to the two values set forth above, the Staff
suggested a worst-case value of twice their calculated value and the Applicant
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'presented' a worst-case estimate of 1.18 mills per KWH. These calculations
emphasize the high degree of speculation involved, but in any event the
additional costs are small compared to the differences between nuclear power
costs and costs of power from alternative fuels. Similarly, the additional costs
are sufficiently small as, not to reasonably require consideration in the
environmental cost-benefit analysis.
F. CONTENTIONS 1.3(a) AND 1.3(g)-THE COAL
ALTERNATIVE-CAPITAL COSTS
1-3. Joint Intervenors contend that the Applicant's cost analysis of the
alternative' of a coal·fired 'plant to the proposed facility is not adequate in
that sufficient detail has not been provided to explain or justify the
comparison of
(a) capital costs
(g) costs associated with S02 removal system (comparison oflow sulfur
and high sulfur coal).
77. Both Applicant and Staff have conducted cost estimates of the
alternative coal-fired plant and the Callaway Plant. The'Applicant has estimated
costs based on a plant currently under construction using two 575 MW coal-fired
units and estimated costs for S02 removal equipment and on the current
estimates for Callaway. The Staff has based its estimate on its computer program
CONCEPT. The StaWs nuclear estimate is $1.741 billion compared to the
Applicant's estimate of $1.758 billion-a difference of one percent. For a plant
using two 1150 MW units with S02 removal equipment and burning high sulfur
coal, the Staffs estimate is $1.421 billion. The Staff anticipates that if the
computer program were run for a plant using four 575 MW units, the cost would
be $1.634 billion, or 15 percent more than the plant using two ,larger units. The
Applicant's estimate for a four-unit plant is $1574 billion-about 4 percent less
than the Staffs four-unit estimate. The Staffs calculation of added cost of S02
scrubbers is $248 million compared to the Applicant's estimate of $230 million.
The Board fmds that the Applicant's estimates, as verified by the Staff, are
adequate.
G. CONTENTIONS J.3(b) AND 1.3(c)-THE COAL
- ALTERNATIVE·FUEL COSTS AND AVAILABILITY
1-3. Joint Intervenors 'contend that the Applicant's cost analysis of the
alternative of a coal·fired plant to the proposed facility is not adequate in '
that sufficient detail has not been provided to explain or justify the
comparison of
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(b) fuel costs
(c) relative availability of fuels.
78. As noted in paragraph 69, supra, all parties have agreed, and the Board
,has found, that the Applicant has reasonably projected the nuclear fuel cycle
costs for the plant.
79. The Applicant estimated the cost of high-sulfur coal based on prices
quoted by five different coal companies to supply coal for Rush Island Units 3
and 4. These prices quoted in 1974 ranged from 74.8 cents to 81.6 cents per
million BTU. The Applicant used a price of 80 cents per million BTU escalated
at 7'percent per year to arrive at a 1982 cost of $1.30 per:million BTU. In the
case of low-sulfur coal, the Applicant investigated a possible source of western
coal which delivered would have cost $1.20 per million BTU in 1974, about 50
percent more than the cost of high-sulfur coal. The Staff concluded that
Applicant's estimates of 1974 costs of coal were reasonable, based upon
independent sources. Therefore. the Staff used the Applicant's cost estimates for
the 1974 price of coal. The Staff projections from the present rate, however,
used an escalation rate of 8 percent, resulting in a higher cost estimate for coal in
1982 than the Applicant's. In addition, the Federal_ Energy Office's Utility Oil
Savings Study reported coal costs higher than those used by the Staff or
Applicant. Joint Intervenors' fuel witness cited an economics journal article
projecting a 1985 price of $22.84 per ton (or about $1.00 per million BTU).
Although Intervenors' witness relied on this price, he conceded that it was a
national average which did not include transportation costs as did Applicant's.
and further he could not explain how the article arrived at this price as he was
not familiar with the methodology used. However, the coal price escalations
forecast in the article substantiates the figure of 7 percent used by the
Applicant. In the light of the agreement of Joint Intervenors' witness with the
methodology used by Applicant to select a 1974 base cost of coal, it appears
that Intervenors' evidence generally supports, Applicant's estimates. Upon
consideration of all the evidence submitted by the parties, the Board finds
Applicant's coal cost estimates to be reasonable ..
80. There are, ample coal reserves, although there will be environmental
restrictions on their use, e.g., coal above 0.7 percent sulfur content cannot be
used without S02 removal equipment. With regard to the supply of uranium
fuel. the Applicant has a contract for a 21-year supply. In addition. estimates
made by the Energy Research and Development Administration project that
uranium resources will be available.
I
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H. CONTENTION I.3(d)-mE COAL ALTERNATIVE·
OPERATING AND MAINTENANCE COSTS

1·3. Joint Intervenors contend that the Applicant's cost analysis of the
alternative of a coal·fired plant to the proposed facility ,is not adequate in
that sufficient detail has not been provided to expl:lin or justify the
. comparison of
,
(d) operating and maintenance costs. '
81. The annual operating and maintenance expenses (which do not include
fuel) generally include supervision and engineering, operating and maintenance
labor, replacement materials, and general supplies. The Applicant estimated the
operating and maintenance costs for a nuclear plant at 1.0 mills per KWH, and
for a coal·fired plant at 1.2 mills per KWH (without including any costs for SO:z
removal equipment). The Staff reviewed Applicant's estimates by examining the
operating costs of larger modern nuclear and coal· fired plants; Historically, the
operating and maintenance costs of nuclear and coal· fired plants have not been
substantially different. The Staff. concludes that, on the average, a nuclear plant
operated at a 60 percent capacity factor has an operating cost of about 1.0
mill/KWH, while' a coal·fired plant has an operating cost of about 0.9 mill/KWH.
Reports by the Commission and the Federal Power Commission show
differences of 0.6 to 1.44 mills per KWH in favor of a nuclear plant when
compared to a coal·fired plant with an SO:z removal system. The Stafrs analysis
used operating and maintenance costs of 1.0 mill/KWH for a nuclear plant, 1.0
mill/KWH for a low·sulfur coal plant, and 1.5 mills/KWH for a coal plant with
SO:z removal equipment. Intervenors adduced no 'evidence to the contriuy on
this contention. The Board finds the values for operating and maintenance costs
'used by the Applicant and Staff to be reasonable.
'

I. CONTENTIONS I.3(e) AND (f)-mE COAL
ALTERNATIVE·INSURANCE AND TAX COSTS

, 1-3. Joint Intervenors contend that the Applicant's cost" analysis of the
alternative of a coal·fired plant to the proposed facility is not adequate in
that sufficient detail has not been provided to explain or justify the
.
comparison of
(e) property and liability insurance costs
(f) tax costs to the Applicant.
82. The annual cost of property and liability insurance is higher for a nuclear
plant than for a coal·fired plant. Applicant estimated these costs at $1.5 million
for an 1150 MW nuclear plant and $0.4 million for two 575 MW coal·fired
plants. These costs have been included in estimating generating costs for both
nuclear and fossil plants.
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83. The only tax that will vary significantly between coal·fired and nuclear
plants is the property tax. Property taxes are higher for a nuclear plant because
of the greater initial capital investment. The property tax, based upon an
effective tax rate of 2 percent, is included in Applicant's fIXed charge rate, and
consequently, is factored into the total generating costs. The Board finds, then,
that insurance and tax costs have been adequately considered in Applicant's cost
analysis of iilteTllatives. "
" ,
. ,
.
.
,

~

J. CONTENTION 1.3(h)-mE COAL ALTERNATIVE·
DEPENDABILITY
1·3. Joint Intervenors contend that the Applicant's cost analysis of the
alternative of a coal-fired plant to the proposed facility is not adequate in
that sufficient detail has not been provided to explain or justify the
comparison of ,
(h) plant dependability between coal-fired· and nuclear-powered plants.
The Applicant compares a nuclear plant to two small coal-burning plants
without adequate consideration of plant capacity factors from previous
experience; i.e., small fossil fuel plants are more dependable than an 1150
MWe nuclear plant.
84. The Board's fmdings on Contention 1-2(e) (paragraph 73; supra) show
that comparison of a nuclear plant (two 1150 MW units) at a 57.2 percent
capacity factor (the 1974 average) with a coal plant of equivalent size at a 65
percent capacity factor (the' average for "srriall'',' e.g., under 600 MW, coal-fired
units), which results in a cost advantage for 'nu'CIear plants, is a proper analysis.
The Board fmds that this analysis is co'nservative in that it ignores the increase in
capital costs of four small .coal units of 575 MW as compared to the two large
coal units of 1150 MW.
"
.
,
;, 85. Based on the Board's fmdings on Contention 1-2(a) through (e) and on
Contention 1-3(a) through (h), the Board finds that the costs est'imated for the'
nuclear plant, (Contention . 1-2) are reasonable and proper and therefore
appropriate for use in the cost-benefit analysis, arid further that costs used in the
analysis or'the' coal alternative (Contention 1.3) are also reasonable to support
the Staffs 'concl~sion that the Callaway Plant is the preferred alternative.
K. CONTENTION 1-4~ENERGY ALTERNATIVES
14. The Applicant's Environmental Report and the Staffs Environmental
Statement fail to discuss in adequate detail the following alternatives to the
proposed Callaway facility, omitting, the cost·benefit ,analysis along with the
assumptions used in such analysis.
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(a) solar heating and cooling on existing and new structures (as an
alternative that helps maintain system capacity by reducing demand).
(b) use of fuel cells as peaking and/or base load facilities.
(c) combustion of waste trash to generate electricity.
86. Both Staff and Applicant have considered use of solar heating and
cooling. It'is generally agreed that the technology has been developed to the
point where it is feasible to use solar energy for space and domestic water
heating. It will likely become widely used when development reaches the stage
of economic competitiveness. It has been estimated that this might occur around
1985·1990. The feasibility of solar cooling appears to be even farther off.
However, even if solar heating were to become widespread in the near future, its
influence on the Applicant's need for power would be small, because the present
electric space heating saturation in Applicant's service area is only 6 percent and
electric water heating saturation is only 16 percent. The space heating load, of
course, occurs in winter, whereas the peak load occurs in summer.
87. Joint Intervenors' witness, Dr. Commoner, estimated that approximately
50 percent of the heating, hot water, and air-conditioning energy demand for the
Applicant's service area could be met through solar energy. Dr. Commoner
conceded that presently solar air-conditioning is not commerCially available and
that the feasibility of its use in the future is speculative. He also conceded that,
prior to commercial acceptance, the cost of a solar heating system would have to
decrease, and that cost will decline only if large.scale commercial production
becomes available. Dr. Commoner also stated that his projection was not based
on a specific study of the Applicant's service area, but rather on generic studies
based on national projections of possible implementations of solar systems.
Dr. Commoner did not make any studies on projections on the amount of total
heating, hot water and air-conditioning use for 1983·1985, and conceded that'
solar system use will depend on consumer acceptance. The Board finds that solar
energy may be a viable energy alternative for future use. However, at present
there are major technological and economic binriers to' its use' on a mass scale
and one can only guess as to acceptance by th~ consumer. Further, no evidence
was proffered by the Joint Intervenors showing at what time large scale use
could be made of solar energy. Without more concrete dilta, the Board 'can only
hypothesize on what might exist in the future. The National Environmental
Policy Act reqUires only reasonable predictions and not remote speculation.
There was no evidence adduced to indicate that either the Stafes or Applicant's
evaluation of solar energy as an alternative to the Callaway facility was
inadequate.
88. The use of fuel cells for the generation of large amounts of energy over
sustained periods of time has not been satisfactorily demonstrated to date. There
are no' fuel cells now in existence that will meet the Applicant's needs. Major
development is needed on major components of such a system. There is
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presently a development program being conducted by the Pratt & Whitney
Corporation to develop a 26 MWe fuel cell. The current schedule for that
program calls for a 1.8 MWe demonstration unit to be completed in 1977.'
However, even if this program is successful, these cells will be a substitute for
peaking units, not base load units, and the fuel cells would not be economically
competitive. It is estimated that the fuel cost will be between 25 and 30 mills
per KWH for fuel cells compared to 2.5 mills per KWH for nuclear. The Board
finds that the use of fuel cells is not at present a reasonable alternative to the
Callaway Plant.
89. Combustion of waste trash is a viable alternative to burning fossil fuels
for electric power generation. Instead of using the stored energy in coal or oil,
the stored energy in waste trash is utilized. The degree to which this can be done
is limited primarily by the availability of trash and by its low heat equivalent.
Union Electric has under way the installation of facilities to burn solid waste in
power plants. This system will be fully operational by mid· 1977 . However, all'
the solid waste generated in its service area will provide only about 5 percent of
the energy needed to meet the Applicant's service demand. There are also certain
environmental costs associated with such a system. Combustion of trash
produces many of the same gaseous products as coal. The waste ash generated
and requiring disposal is more than for coal. The Board finds that' the
contribution of this energy source to power generation in the Applicant's service
area will be so limited that it will not have an effect on the need for the 2300
MWe installed capacity represented by the Callaway facility.
L. CONTENTION I·7-CLASS 9 ACCIDENTS
1·7. The, analysis of the environmental impact for the proposed facility by
the Staff and Applicant is inadequate because Class 9 Loss of Coolant·failure
of ECCS core melt accidents 'are dismissed ~ithout detailed discussion, in
spite of the probabilities for suCh an incident being approximately one in
17,000 per reactor year (WASH.1400).
90. The Applicant, the Staff, and the Joint Intervenors have taken different
approaches to this contention. The Applicant has argued that the contention
fails on the basis that the Appeal Board has repeatedly heidi I that, absent a
showing of a reasonable probability of a Class 9 accident in a particular case,
neither NEPA nor'the Commission's regulations require consideration of the
environmental effects of Class 9 accidents, and that the Intervenors have not
made such a special showing. The Board, in general, fmds this argument

11 See citations shown in Applicant's Proposed Findings of Fact at page 33, and
particularly Shoreham. ALAB·156.
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acceptable, except that, as stated in its Prehearing Conference Order of
February 19, 1975, the Board has some question as to whether the particular
WASH-1400 accident described in the contention (that core-melt accident,
having a probability of about one in 17 ,000 years) accurately identifies a Class 9
accident. Although the accident, meets the strict definition of a Class 9
accident-one which involves sequences of postulated successive failures more
severe than those postulated for the design basis for protection systems and
engineered safety features and for site evaluation purposes' 2 -it does not meet
the implicit, and generally understood, definition of having more severe
consequences than Class 8 accidents. Indeed, an examination of WASH-1400
shows that the consequences postulated therein are comparable to those
postulated for a large Class 8 accident in the FES.
91. The Stafrs position was to ignore the fact that Class 9 accidents need,
not be considered and calculate a priori the probability of a Class 9 accident in'
the Callaway facility and then to discuss some of the aspects of the applicability
of WASH·1400 to this facility. The Staff also called attention of the Board to
the Commission's Interim General Statement of Policy (39 FR 30,964) which
states, in essence, that it is inappropriate to use this draft study as a basis for
licensing decisions.
92. The Stafrs estimate of the probability of a large loss of coolant accident
is about one in ten thousand, essentially the same as WASH-1400. Its estimate of
the probability' of failure of the ECCS to function when needed is in the range of
one in a thousand to one in ten thousand. On the basis of this analysis, the Staff
concludes that the probability of this Class 9 accident (major LOCA with failure
of ECCS) is less than one in ten million per reactor year. The Staff further
identified certain qualitative factors which form part of ' the basis for these
estimates. The~e include the conservative standards used for plant design, the
protective devices and systems used, the safety reviews conducted by the
Nuclear Regulatory Commission, and the results of operating experience.
93. The Staff, in its review of the draft WASH·1400, has identified a number
of aspects of the study with which it does not agree and states that the plant
used as a basis for the study incorporated features that were significant
contributors to ,the probability calculations in the study, but which are not
present in the Callaway facility. In addition, it pointed out that the plant used as
a model was one of the first licensed .PWRs and that, since it was built, there
have been major changes in technology, design criteria and analysis methods.
Finally, the Staff.indicated that WASH-1400 itself cautions against using the
data therein for consideration of reactors beyond the first 100 constructed
because of such changes.' 3 "

12 Regulatory Guide 4.2, page 4.2·27.
. '
"See, generally, the written and oral testimony or Starrs witness at Tr 1141-1165.
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94. Joint Intervenors presented a professor of aeronautical engineering at
Washington University as their witness, who analyzed the data in the probability
distribution for acute fatalities per reactor year shown in Figure 5.3 of
WASH·1400 and, using these data and several assumptions of his own, predicted
that 400 fatalities could be expected to occur. over the next 40 years from the
operation of 100 reactors. On this basis, he asserted that the FES should include
an intensive examination of a loss of coolant-ECCS core meltdown acCident.
95. The WASH·1400 predictions of the same occurrence lead to a conclusion
that the number of fatalities is 1.6. The factors accounting for the difference
are: (I) a factor of slightly over two by which the witness' integration of the
probability curve' was in error (he agreed with this correction); (2) his
assumption that the WASH·1400 probabilities were low by a factor of 10; and
(3) an assumption that the fatalities would be ten times higher than predicted
because evacuation would not be effective.' The witness agreed, however, that
using the figures in WASH-I400, the correct calculation was about 2 acute
fatalities in 40 years for 100 operating reactors .
. 96. WASH-I 400 itself indicates that its values may not be exactly correct.
The values represent the ."median values" calculated and may, in fact, be either
high or low. In some instances specific ranges are given; for instance, without
evacuation the number of fatalities may be twice that given. However, the basis
for estimating environmental effects of nuclear facilities has normally been to
use the most likely values or best estimates, and uris is what WASH-1400
purports to have done. On the other hand, Joint Intervenors' .witness has used
what he considers to be the "worst case". Using WASH-1400, one would get a
worst case figure of about 20 fatalities compared to the witness' value of 200.
He finally testified that the Board should consider 2 fatalities as the proper
WASH·1400 estimate for determining this contention. In sum, he did not
challenge the probabilities utilized in WJ\SH-1400 and he significantly miscalculated the consequences resulting from such accidents.
'
97. The Board finds that Joint Intervenors have not shown that there is a
reasonable probability of the occurrence of a Class 9 Loss of Coolant-failure of
ECCS core melt accident at the Callaway cPlant and that, there b'eing no
demonstration that the Staffs probability es~imates 'are in error, the Staffs'
analysis of the environmental impact of such an accident 'is adequate.
M. CONTENTION 1-8-SABOTAGE DURING TRANSPORTATION

1-8. The Staffs and Applicant's environmental impact analyses do not
adequately consider the radiological hazards of criminal a~ts and sabotage in
relation to: .
(a) shipment from the.Callaway plant of radioactive wastes ,
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(b) any storage during shipment of radioactive wastes from the Callaway
plant.
98. As noted below, in the Board's finding on Contention 1-9, the
environmental impact of the transportation of radioactive materials to and fro'm
the Callaway' Plant, under normal and accident conditions, has been properly
analyzed pursuant to 10 CFR Section 51.20(g). However, the environmental
effects of criminal acts and sabotage during transportation of radioactive wastes
are beyond the scope of Section 51.20(g) and are subject to consideration in
individual reactor licensing proceedings. Accorduigly, the focus of the' Board's
inquiry on Contention 1-8 is whether the environmental effects of criminal acts
and sabotage would be significantly different from the environmental effects of
transportation accidents which are included in the impact analysis (FES
Table 7.3) pursuant to Section 51.20(g). .
, 99. The packaging design standards in 10 CFR Part 71 (NRC Regulations)
and 49 CFR Part.173 (DOT Regulations), which containers for ,shipment of
waste must meet, specify test requirements and criteria which assure that if the
package is to contain a significant amount of radioactivity, it must be capable of
withstanding a sequence of severe package damage tests. The Staffs witness,
testified.that containers designed to meet these standards would likely withstand.
anticipated acts of sabotage involving explosives or rifle fire. Since the materials
will be solids, they would be difficult to disperse in the environment and the
consequences of a release due to sabotage would not be significantly different
from those of other transportation accidents already evaluated.
100. In addition to the wastes discussed above, spent fuel will be shipped in
approved casks, which can weigh from about 25 to over 100 tons and must be,
designed to withstand a severe accident test sequence. Because of their bulk and
weight, overhead cranes must be used to remove their covers and this must be
done remotely, usually under water, because of the high radiation levels when
the casks are opened .. In summary, the Staff concluded that dispersion of
radioactive wastes by criminal acts of s'abotage is inefficient, costly, dangerous to
the perpetrator, and requires a high degree of technical and scientific knowledge,
and is therefore unlikely, and that many materials such as explosives and
chemical agents are m~re readily 'avaihible to a criminal and more effective than
nuclear wastes. There has been no recorded case of a criminal act or sabotage
directed toward release of or diversion of any shipment of radioactive waste. The
Board concurs with this' Staff conclusion. The Board further finds that in the
unlikely event of a criminal act or sabotage, the probable consequences will not
differ significantly from releases in transportation accidents which have been
evaluated in WASH-1238 and incorporated in Table S-4 of Section 51.2CXg) and
ultimately in Table 7.3 of the Callaway Final Environmental Statement. With
respect to the radiological hazards from a release of radioactive materials in
shipment or in storage during shipment, once the radioactive material is released
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from its container, the consequences of the release can be assessed regardless of
the initiating event unless that event involves some action to modify the nature·
or form of the radioactive material itself. The findings above make it clear that
such an hypothesis, e.g., one involving the unlikelihood of modification of the
material in addition to the unlikelihood of a criminal act which releases the'
material in the first instance, is too speculative to require further elaboration.
N. CONTENTION I-9-TRANSPORTATION ACCIDENTS
1-9. Protection against transportation accidents involving transportation of
spent fuel from the Callaway Plant to unspecified reprocessing sites has not
been considered or treated adequately by the Applicant. No details are given
for safe transfer of spent fuel from the site, or for tentative routes and
emergency procedures. For example, there have been several derailments in
the vicinity of Hermann, Missouri, through which train shipments of 'spent
fuel are likely to move. These derailments have resulted from the poor
condition of the roadbeds, but the Applicant has not'indicated whether or
not it will assure the safe condition of such roadbeds if they are involved in
transportat~on of spent fuel from the Callaway piant.
101. The Staffs analysis of the environmental impact of the transportation
of radioactive· materials to and from nuclear power plants is presented in
WASH-1238, "Environmental Survey of Transportation of Radioactive Materials
to·and from Nuclear Power Plants" (December 1972) (Exhibit 3). According to
the Staff witness under whose direction WASH-1238 was prepared, in addition
to containing estimates of the potential exposure to transport workers and the'
general public under normal conditions of transport, WASH-1238 includes an'
analysis of the probabilities of occurrence and the potential consequences of
accidents in transportation. WASH-1238 is 'the primary data base for the
Commission's recent rule making decision which promulgated regulation 10 CFR
Section 51.20(g), effective February 5, 1975 (40 FR 1005, January 6,1975),
which includes Summary Table S-4, entitled "Environmental Impact' of
Transportation of Fuel and Waste to and from One Light-Water-Cooled Nuclear
Power Reactor". Section 51.20(g) requires that those individual nuclear power
reactors which fall within the scope of the rule use the values set forth in Table
S-4 for the contribution of the environmental effects of such transportation to
the environmental costs of licensing the reactor. As the proposed Callaway Plant
is within the scope 'of the rule, the Staff, pursuant to Section 51.20(g), set forth
the Table S-4 values in the FES as the assessment of the environmental effects of
transportation of radioactive materials under both normal (FES Table 5.1 0) and
accident (FES Table 7.3) conditions.
(,
102. Contention 1-9 alleges that transportation accidents involving
transportation of spent fuel from the Callaway Plant to unspecified reprocessing

355

sites has not been considered adequately. The Board finds ·that the environ·
mental impact of transportation accidents involving transportation of irradiated·
("spent") fuel from the Callaway Plant is considered in Table 7.3 of the FES in
full compliance with the Commission's rulemaking decision promulgated as 10
CFR Section 51.20(g) and Table S-4 therein. Therefore, Contention 1-9 can only
be considered in this individual licensing adjudication proceeding if the
application of Section 51.20(g) is waived or excepted pursuant to 10 CFR
Section 2.758, which provides that the prerequisite for waiver or exception of
the application of a regulation is a determination by this Board· that a prima
facie showing has been made that special circumstances, with respect to the
subject matter of the particular proceeding, are such thai· appli~ation. of the
regulation (or any prOvision thereof) would not serve the purposes for which the
regulation was adopted_ Contention 1-9 includes an allegation that the roadbeds
in the vicinity of Hermaiui, Missouri are in poor condition and have therefore
resulted in several deraihvmts. The admission of Contention 1-9 in the
proceeding afforded Joint Intervenors an opportunity to make a' prima facie
showing that the condition of the roadbeds is such that there is a special
circumstance within the meaning of Section 2.758, and therefore,Section
51.20(g) should not be applied in this proceeding_ Joint intervenors have not
done so. The witness for Joint Intervenors testified that he did not know of any
special circumstances at· Hermann that would affect either the probability of a
railroad accident or the effects of any kind of accident involving a spent fuel
cask. The Staff, on the other hand, testified that the track in question was
recently inspected by the Federal Railway Administration and found to be in
good condition_ In view of the above, the Board finds that there is no prima
facie showing that the proposed Callaway facility involves any special cir·
cumstances within the meaning of Section 2.758. Accordingly, the Board finds
that compliance with Section 51.20(g) of the Commission's regulations
demonstrates full and proper consideration of the environmental impact of
transportation accidents involving transportation of spent. fuel from the '
Callaway Plant.
103. Although Contention 1-9 need not be considered further in view of the
finding above, the Board admitted Joint Intervenors' testimony on this issue and.
the Staffs rebuttal and, accordingly, considers it appropriate to summarize that
testimony and the Board's finding here_
104. Joint Intervenors' witness on this contention was a professor of physics
at the University of Michigan. The central point in his testimony was the .
postulated release of cesium to the environment from a water-filled spent fuel
cask following an accidental loss of cooling water. He identified what he termed
the "key estimate" in the WASH-1238 analysis-that only 0.01 percent of the
cesium in the spent fuel is available for release. He estimated that the amount
would be 20 percent-a factor of 2000 higher-which would materially alter
the accident analysis. Upon cross-examination, he Istated that he was not an
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expert in the area of diffusion of cesium, and was relying on other acknowledged
experts such as George Parker, whose views he regarded as being quite important
and "pretty defmitive". The testimony of Mr. George W. Parker was thereafter
submitted by the Staff in response to Joint Intervenors' testimony. The Board
finds itself in full agreement with the acknowledgment of Mr. Parker's expert
qualifications in this area. Mr. Parker has been at the Oak Ridge National
Laboratory since 1943, where he is currently in charge of fission product release
tests under contract to ERDA, and before that was with the Manhattan Project.
Mr. Parker is a research radio·cheinist who has worked in many phases of nuclear
chemical research related to synthetic elements, fission products, reactor fuels,
and fuel.reprocessing. His most extensive research has been in the area of fission
product' chemical behavior as related to power reactor safety and he has an
impressive list of publications in this subject area. Indeed, Mr. ,Parker is the
senior author of three publications which are relied on in the testimony of Joint
Intervenors' witness.
lOS. Mr. Parker testified that ,w~le Joint Intervenors' testimony might be
said to adequately describe the expected behavior of cesium metal in an inert
environment, it does not describe accurately the expected properties of cesium
as it exists in spent fuel from a light water reactor. Mr. Parker's analysis makes
use of the much more relevant results of actual fuel rod creep·rupture tests,
reported on by Mr. Parker for Oak Ridge National Laboratory and admitted into
evidence in this proceeding (Exhibit 4). In these tests, irradiated (3000.7000
MWD/T) reactor fuel rods of commercial (both PWR and BWR) design were
heated until rupt~re occurred, at temperatures beto,yeen 1500 and 2000°F. The
fraction of the cesium released was only 0.001 to 0.01 percent. In relating these
. results to a hypothetical cask accident containing fully irradiated fuel, allowance
for the effect of additional burnup would result in minor corrections, whereas
the fact that they were heated well above the temperature predicted for fuel
rods in transit in shipping casks makes the results Significantly more con·
servative. Mr. Parker concluded that the tests are definitive and show that cesium
does not diffuse from ruptured fuel rods at a significant rate at the temperature
in question, and that 0.01 percent is an upper limit available for release in an
extremely severe hypothetical shipping cask accident as releases below this
amount could be expected depending upon the nature of the cask failure.
Mr. Parker's testimony, in addition to the main points discussed above,
comprehensively detailed erroneous aspects of Joint Intervenors' analysis to
further illustrate to this Board why Joint. Intervenors' conclusion is unsupportable.
'
106. In summary, the Board finds that the testimony and conclusions of
Joint Intervenors' witness are unsupported and not representative, as shown by
Mr. Parker's testimony, of realistic spent fuel cask conditions and therefore
irrelevant to the question at hand. The Board, for the reasons aiscussed above,
fmds that even upon consideration of all the testimony on Contention 1·9, the
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environmental effects of accidents has been properly considered in Table S-4 as
supported by WASH-1238.

V. PROPOSED FINDINGS OF F ACf AND CONCLUSIONS
OF LAW OF PARTIES
107. In accordance with the Administrative Procedure Act and the Rules of
Practice of the Commission, the following specific rulings are made regarding the
proposed findings of fact and conclusions of law submitted by the parties. I 4 By
accepting certain of the proposed findings, the Board does not necessarily agree
with the implied conclusion but only that the stated facts are established by the
evidence of record.
108. The Board' accepts the proposed findings of fact and conclusions oflaw
submitted by the Applicant and the Staff as substantially correct, except as
modified in the foregoing Board findings. Certain of the proposed findings of
'fact, although accepted as substantially correct, have not been incorporated
herein on the basis that they are not necessary to this decision.
109. With respect to the proposed findings of fact submitted by Joint
Intervenors, the Board notes preliminarily that the Joint Intervenors limit their
proposed findings to the contentions that, in their view, should be decided in
their favor, ignoring those that they felt had by now been established in favor of
the Applicant and Staff. 15 The Applicant, in its reply to the Joint Intervenors'
proposed findings, proposed that the Board criticize this position of Joint
Intervenors on the basis that Joint Intervenors were not fulfilling the obligations
incumbent upon them. The Board declines to do so, and, on the contrary,
commends the Joint Intervenors on their efforts to narrow the area of dispute
with respect to proposed fmdings of fact and conclusions of law.
1l0.Joint Intervenors' proposed findings 3 through 24, 33 through 35,and
37 basically recite some of the facts to be found in the evidence of record. The
Board accepts these as substantially correct, but does not agree that they reflect
all the facts 'relevant to the conclusions of the Board on the matters discussed
therein. Proposed fmdings 2, 28 and 30 are accepted as accurate recitations of
the statements of certain of the contentions. Finding 25 is rejected because it
presents a conclusion contrary to that reached by the Board in paragraph 65,
. supra, the reasons for which are fully set forth in the Initial Decision. Proposed
fmdings 26, 27, 29, 36, and 38 are rejected as not supported by reliable,

14 Missouri Public Service Commission did not submit proposed findings of fact and
.
conclusions of law.
IS See undated "Response to Applicant's Reply to Proposed Partial Findings of Fact by
J oint Intervenors".
.
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probative, and substantial evidence. Proposed finding 31 is rejected because the
Board has not taken judicial notice of WASH·1400. Proposed finding 32 is
rejected because it incorrectly represents witness' view as being that of
WASH·I400. Proposed finding 37 is rejected, in part, because it deals with a
subject not necessary to this decision.

VI. CONCLUSIONS OF LAW
Ill. The Board has considered all documentary and oral evidence presented
by the 'parti~s.' Based upon a review of the entire record in this proceeding and
the foregoing findings and, in accordance with 10 CFR Part 51 of the
Commission's regulations, the Board has concluded as follows:
(a) The environmental review conducted by the Staff pursuant to the
National Environmental Policy Act of 1969 has been adequate;
(b) The requirements of Section 102(2)(C) and (D) of the National
Environmental Policy Act of 1969 and 10 CFR Part 51 have been complied
with in this proceeding;
(c) Having given independent consideration to the final balance among
conflicting factors set forth in the record of this proceeding with a view to
determination of the appropriate action to be taken and having weighed the
environmental, economic, technical and other benefits against the environ·
mental, economic and other costs and having, in accordance with 10 CFR
Part 51, considered available alternatives, construction permits for the
Callaway Plant Units 1 and 2 should be issued subject to the following
conditions:
(1) The Applicant shall take the necessary mitigating actions, including
those summarized in Section 4.6 of the Environmental Statement, during
construction of the Plant and associated transmission lines to avoid
unnecessary adverse environmental impacts from construction activities.
(2) The Applicant shall establish a control program which shall include
written procedures and instructions to control all construction activities as
prescribed herein and shall provide for periodic management audits to
determine the adequacy of implementation of environmental conditions.
The Applicant shall maintain sufficient records to furnish evidence of
compliance with all the environmental conditions herein.
(3) Before engaging in a construction activity not evaluated by the
Commission, ,the Applicant will prepare and record an environmental
evaluation of such activity. When the evaluation indicates that such
activity may result in a significant adverse environmental impact that was
not ev~luated, or that is, significantly greater than that evaluated in the
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Environmental Statement, the Applicant shall provide a written evaluation
of such activities and obtain prior approval of the Director of Reactor
Licensing for the activities.
(4) If unexpected harmful effects or evidences of serious damage are
detected during facility construction, the Applicant shall provide to'the
Staff an acceptable analysis of the problem and a plan of action to
eliminate or Significantly reduce the harmful effects or damage.
(5) The Applicant shall conduct his proposed monitoring programs, as
summarized in Section 6 of the Environmental Statement, including the
modifications proposed by the Staff (Subsec. 6.1.1, 6.1.2 and 6.1.4.1).
(6) The Applicant shaU conduct a program to assess the significance of
Logan Creek as a fish spawning and nursery area, the extent of damage to
the creek and its biota which may ensue from the construction of crossings
for pipelines, and the need for protective measures to ameliorate adverse
impacts. Prior to starting pipeline construction, the Applicant shall submit
the impact assessment and plan for construction of the crossings to the
NRC Staff for review and approval (Subsec. 4.3.2.1,4.4.1, and 6.1.4).
(d) Based upon the available information and review to date, and subject
to the condition that the Applicant shall geologically map in detail all major
excavations and notify the Regulatory Staff when the mapping is being done
in order that the Regulatory Staff may make arrangements to examine the
excavations, and further, that the Applicant shall include the maps in the
. Final Safety Analysis Report, there is reasonable assurance that the proposed
site is a suitable site for reactors of the general size and type as those
proposed for Callaway from the standpoint of radiological health and safety
considerations under the Atomic Energy Act of 1954, as amended, and the
Rules and Regulations promulgated by the Commission pursuant thereto.
(e) Having made all of the fmdings required by 10 CFR Section 51.52,
the Board hereby determines that the Director of Nuclear Reactor
Regulation may authorize the Applicant in the captioned proceeding to
engage in construction activities for the Callaway facility in accordance with
the aforementioned conditions and all other applicable Commission Rules
and Regulations.

VII. ORDER
WHEREFORE, IT IS ORDERED, in accordance with the Atomic Energy
Act, as amended, and the Rules and Regulations of the Nuclear Regulatory
Commission, particularly Sections 2.760, 2.761a, 2.762, and 2.764(a), that this
Initial Decision shall be effective immediately and shall constitute the final
action of the Commission thirty days after the date of issuance hereof, subject
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: ,to any review pursuant to the above referenced rules. Exceptions to this Initial
Decision must be' hIed within seven days after serVice of the decision. A brief in
support of the exceptions must be filed within fifteen days thereafter (twenty
days in the case of the, NRC Staff). Within fifteen days of the filing and service
of the brief by'the Appellant (twenty days in the case of the NRC Staff), any
other party may file a brief in support of, or in opposition to, the exceptions.

.

,

,

ATOMIC SAFETY-AND LICENSING BOARD
George C. Anderson
Lester Kornblith, Jr.
Samuel W. Jensch, Chairman

."

Issued:
August 8,1975
Bethesda, Maryland

(Appendix A is omitted from this publication but is available at the
, Commission's Public Document Room, Washington, D. C.)
SEPARATE STATEMENT OF SAMUEL W. JENSCH:
I wish to emphasize-in addition, and as critical, to the statements in the
decision, not merely as an enhancement of a seismological evaluation, the
necessity of competently prepared complete geological data, derived from a
standardized, procedure accepted by responsible geologists, is illustrated by the
analysis of the 1971 San Fernando earthquake which did extensive damage and
, caused several deaths. It is well recognized that if there had been competent
geologic data from the now damaged San Fernando area, the seismologists would
have been able to determine the seismicity which was there. See San Fernando,
California, Earthquake of February 9, '1971: A Preliminary report published
jointly 'by the U. S. Geological Survey and the National Oceanic and Atmospheric Administration; U. S. Geological Survey Professional Paper 733 (1971).
SamuelW.Jensch
"

,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

LBP-75-48

ATOMIC SAFETY AND LICENSING BOARD
Robert M. Lazo, Chairman
Dr. A. Dixon Callihan, Member
Dr. Richard F. Cole, Member

Docket No. 50-332-NEPA
50-332-0L

I n the Matter of
ALLIED-GENERAL NUCLEAR
SERVICES, et al.

August 13, 1975

(Barnwell Nuclear Fuel Plant
Separations Facility)

Licensing Board denies without prejudice intervenors' motion for financial
assistance as premature, and fmds no compelling reason for the request to be
certified to the Commission.

MEMORANDUM AND ORDER
By motion dated August 7, 1975, Joint Intervenors Environmentalists, Inc.,
South Carolina Environmental Action, Inc., and Piedmont Organic Movement
petitioned this Atomic Safety and Licensing Board for an award of financial
assistance or, in the alternative, for an order certifying the question to the
Commission for prompt determination. The motion seeks reimbursement for
legal fees and costs expended to date and assurance of continued financial
assistance in the future. The motion is supported by an affidavit of Ruth S.
Thomas, President of Environmentalists, Inc., and a member and authorized
representative of the other two joint intervenors.
The affidavit recites that the intervenors have made "substantial and
worthwhile contributions" to the hearing process; that they can, upon
information and belief, "make further significant contributions" by continuing
their participation in this proceeding, and that without their participation,
"there will be no full adjudicatory review" of the Stafrs conclusions. The
affidavit goes on to recite that the intervenors have expended an excess of
$8,000 in these proceedings to date and have incurred an obligation to their
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attorney of $1,800., Further, the affidavit recites the intervenor groups have
current assets in an amount less than $200. The affidavit concludes that the
intervenors' ability to participate effectively in this proceeding (as well as in any
forthcoming proceeding in connection with the generic environmental statement
on mixed-oxide fuels) is dependent upon their being able to obtain
reimbursement from, the Government for their financial expenditures in
connection with these proceedings.
As legal authority for their motion, petitioners cite the ruling of the U. S
District Court for the Western District of Michigan in West Michigan
,Environmental Action Council, Inc., v.AEC (Slip Opinion, dated June 19, 1974,
Docket No. G58-73) in which the court observed that the Commission has the
power to grant assistance. Intervenors also refer to the Commission's ruling in
Consumers Power Company, et al., CLl-7442, RAI-74-II, 820 (Memorandum
and Order, November 20, 1974), in which the Commission indicated that it was
"tentatively inclined to the conclusion" that it had the authority to grant
assistance. (RAI-74-II, 823) Intervenors point out that, although the Commission in the Consumers Power matter indicated that it would consider the
question of fmancial assistance for intervenors in a rulemaking proceeding, no
specific rules covering such requests have been promulgated.
In -the Commission's above-cited Memorandum and Order, the Commission
had before it a request for financial assistance in three cases. As in the instant
motion, these requests asked for advance approval of financial assistance' for
future participation. Noting that payment in advance would "reverse the
procedure long followed by the courts in awarding costs and, in narrow classes
of cases, attorney's fees" (RAI-74-11, 825), the Commission denied the petitions
as premature. Since the issuance of the Commission's November 1974 Memorandum and Order, the Appeal Board has on two occasions passed upon requests for
fmancial assistance. Both these requests were made after the participation in
question had taken place. In both instances the Appeal Board denied the motion
without prejudice to its renewal before the Licensing Board if and when the
Commission authorizes such assistance. See Florida Power and Light Company
(St. Lucie Nuclear Power Plant, Unit 2) ALAB-280, NRCI-75/7, 3 (Memorandum and Order, July 10, 1975) and Niagara Mohawk Power Corporation
(Nine Mile Point Nuclear Station, Unit 2) ALAB-264, NRCI-75/4R, 347, 373
(1975).
The instant motion alleges no circumstances which would dictate that a
different result be reached here. Therefore, intervenors' motion for financial
assistance is hereby denied without prejudice, however, to its being reasserted
should the Commission rule that such assistance is appropriate. In so holding,
the Board takes no position on the question Of whether the Commission has
authority to render such assistance, or, assuming that it does have the authority,
that the intervenors herein are entitled to such assistance.
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In view of the Commission and Appeal Board rulings on similar petitions for
financial assistance, there appears to be no compelling reason why the instant
petition should be certified to 'the Commission for its determination. Accordingly, the request for certification is denied.
The Board wishes to draw intervenors' attention to a notice issued by the
Commission on July 29, 1975, which announced the availability of the study on
financial assistance which the Commission indicated it was procuring in its
November 1974 Memorandum and Order. This notice indicates that a separate
Federal Register notice will be issued setting forth the schedule and procedures
which will apply to the forthcoming rulemaking proceeding. See 40 FR 32797,
August 4, 1975. A copy is attached hereto. [The copy is omitted from this
publication but ,is available at the Commission's Public Document Room,
Washington, D. C.]
It is so ORDERED.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD
Robert M. Lazo, Chairman
Dated at Bethesda, Maryland
this 13th day of August, 1975.
"

,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

,LBP·75-49

ATOMIC SAFETY AND LICENSING BOARD

Douglas V. Rigler, Chairman
John H. Brebbia, Member
John M. Frysiak, Member

In the Matter of
The Toledo Edison Company and
The Cleveland Electric Illuminating
Company.
(Davis·Besse Nuclear Power Station,
Units 1, 2 and 3)

Docket Nos. 50·346A
50·500A
50·501A

The Cleveland Electr!c Illuminating
Company, et al.
(Perry Nuclear Power Plant, Units 1 and 2)
,

Docket Nos. 50·440A
, 50-441A
August 27, 1975

Upon niotion by the Department of Justice for certification to the Appeal
Board of the Special Master's determination relating'to claims of privilege,
licensing Board finds: (l) that responsibility for review, if any, of the Master's
recommendations and decision is that of the Licensing Board in the initial
instance; (2) that the parties voluntarily made an agreement or stipulation that·
the decision of the Master would be binding and did not bring to the Board's
attention prior to the Master's decision any claim of ambiguity in that
agreement; (3) that, viewed as a stipulation by all parties as to the procedure to
be followed in the proceeding, the appointment of the Special Master appears to'
conform to the procedures authorized by 10 CFR' §2.753 and is not a,
delegation of the Board's authority in conflict with Chapter 0106, Section 034·
of the AEC Manual; and (4) that if the licensing Board or the Appeal Board
were to find that further review were not precluded by the licensing Board's
prior order, fairness and due process would dictate' that such review not be
undertaken here, since the right of review should· apply to all challenged
decisions of the Master, and several parties have already turned over documents.
(thereby frustrating the effectiveness of any such review) in reliance on· the'
finality of the Master's decisions, in spite of their concern over the correctness of
the Master's decision.
Motion denied.
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RULES OF PRACTICE: DISCOVERY'
The responsibility for initial discovery rulings is that of the Ucensing Board,
not of the Appeal Board.

RULES OF PRACTICE: APPELLATE REVIEW
A party may not be stripped of any right of appeal or review over its
objection. However, it may voluntarily enter into a stipulation or agreement
relating to discovery in which it waives or relinquishes certain rights otherwise
available.

RULES OF PRACTICE: STIPULATION
Enforcement of agreements or stipulations entered into by parties is not
based upon the legal correctness of the agreements or stipulations, but rather
upon the principle that a party making a bargain on the basis of a reasonable
quidpro quo ought to fulfill its obligatiofl.

RuLING OF THE BOARD ON REQUEST FOR
CERTIFICATION BY THE DEPARTMENT OF
JUSTICE OF AN APPEAL OF THE SPECIAL
MASTER'S FINDINGS OF PRIVILEGE
By. Motion of July 8, 1975, the Department of Justice (Justice) requested
the Board to certify to the Atomic Safety and Ucensing Appeal Board an appeal
of the Special Master's findings relating to claims of privilege. A narrative
summary of the events leading to this request is set forth in this Board's July 21,
1975 Ruling in which a similar request for certification filed by the City of.
Cleveland (City) was denied. On July 28, 1975, the City flied a Notice of
Appeals and Exceptions before the Appeal Board. By Order of August 14, 1975,
the Appeal Board required parties filing answering briefs to the City's Notice of
Appeals to direct· their attention to· certain issues including the threshold
question of whether certification should· be directed on the question of the
validity of the role played by the Special Master in this case.
As we consider Justice's parallel Motion for Certification, we have before us
the Appeal Board Order of August 14, 1975 and we may take into account the
question raised by the ·Appeal Board as to whether in light of AEC Manual,
Chapter 0106, Section 034, restricting the delegation of authority by Safety. and
licensing Boards "an inquiry into legitimacy of the role played by the Special
Master is warranted."
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I. THE LICENSING BOARD'S RESPONSiBILITY
We agree that the responsibility for ruling on discovery requests is that of the
Board. In our Memorandum and Opinion of July 21, 1975 denying the City's
Request for Appeal, we indicated that one reason for rejecting any claim of
ambiguity in the parties' agreement memorialized in the Board's Order of
December 10, 1974 was that it was the Licensing Board's responsibility rather
than that of the Appeal Board to make initial'discovery rulings. The procedural
regularity of prior Ilcensing Board review seemed sufficiently obvious as to
negate the City's assertion that its' intent in December 1974 was to apply
directly to the Appeal Board for review of the' Master's recommendation. * As
stated hi our Ruling of July 21~ 1975:
'
There is nothing so unique about a claim of privilege as to require that the
ordinary procedures be abandoned. Thus, no error would have attached to
review by the Board of the privileged documents. That being so, an unusual
appellate procedure designed to bypass the Board would be unnecessary.
This undercuts the City's claim that opportunity for appellate review to the
exclusion of this Board was a logical though. unspoken conditiori of the
'
December 10 Order.
Thus, as we decide whether to grant Justice's Motion for Certification, we
adhere to the proposition that' responsibility for review, ir"any, of the Master's
recommendations and decision properly is that of the Safety and licensing
Board in the initial instance;t

II. THE PARTIES' DECEMBER 1974 STIPULATION
, Alth'ougb this Board is satisfied that the responsibility for review of the
Master's decision properly should be lodged with it in the first instance, and
although as indicated in our prior ruling, we are unable to express any opinion as
to the correctness of the Master's ruling since we have made no independent
review of the documents, we continue to believe that these factors are not
central' to the resolution of the controversy. We are presented with a situation
where the present Board must construe the plain and to' us ambiguous terms of

·City of Oeveland's Motion for Certification of July 8, 1975 p. 10. The City opined
that since an appeal of the Special Master's report to the Board would require Board review.
of the documents "and thereby compromise the Board's position," the City agreed that
there was to be no review by the Board of the Special Master's decision. The City's Motion
continued: "There was never an agreement, and 1I0ne was ever intended, to give up the right
of review by an Appeals Board and ultimately by the courts." '.. ' ,
. tThis issue is incorporated in the third question the parties to the appeal were asked to
address by the Appeal Board in its Order of August 14,1975.
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an Order resulting from a telephone conference call conducted among the parties
and the prior Chairman of the Board. In the interval between the entry of that
Order and the release by the Master of his written decision, no party brought to
the attention of the present 'Board any claim of ambiguity, latent or otherwise,
in that Order. Our reading of that Order' has convinced us that the parties
voluntarily made an agreement or, stipulation that the decision of the Master
would be binding.
""
..
As we stated in our July 21,1975 Opinion relating to the City's Request for,
Certification, we do not question that no party may be stripped of any right of
appeal or review over its objection. That is not to say, however, that a party may
not voluntarily 'enter into a stipulation or agreement relating to discovery in ,
which it waives or relinquishes certain rights otherwise available in return for
concessions and considerations made by other ,parties to the agreement. At the
time referral of "privileged" documents ,to a Special Master was proposed, the
advantages were conceived to be (1) an opportunity for pro~pt and independent
review of a considerable volume of documents, (2) the assurance that members
of the Board would not be exposed to ,documents which ultimately were
rejected from discovery throughappJication of privilege,* and (3) fmality. All of
these advantages were evident to the parties at the time of the Dece,mber 1974
agreement. Conversely, the Board believes certain disadvantages were apparent,
one of which was relinquishment of'the right of review' in -the event of
dissatisfaction With the Master's de'cision. In any contest over the discoverability
of any documents,there must bea winner and a loser, ana this fact' was well '
known to the parties at the time they entered into an agreement which provided I
for a final resolution of the issue.
As a result of the Appeal Board's August 14 Order, we ,recognize a 'Concern
that an Atomic Safety and licensing Board not subdelegate its authority in
contradiction to the language of the AEC Manual. However, 10 CFR Section
2.753 of the Commission's Rules seems applicable to the present situation.
Section 2.753 provides that the parties may stipulate in writing at any stage ,of a
proceeding certain relevant facts and that' such stipulations may be received ,in
evidence. The Rule continues:
_
The parties may also, stipulate as to th,e procedure, to ,be followed, in the
proceeding. Such ,stipulations may, o~ motion of all parties, be re~ognized
by the presiding officer to govern the conduct of the proceeding.
,J"

I

"

:

"

Viewed as a stipulation as to the procedure to be followed, the appointment of
the Special Master in December 1974 appears to conform to the procedures
authorized by this Rule. The Board's Order of 'December 10, 1974 may be
considered as a stipulation, o~ the motion of illl parties, recognized by the
~

'

.

,

';""'"

'

'.-

.'

t'

•

"

': '

"

·We reiterate that this may be considered desirable but in no sense mandatory. In any
judicial proceeding. it often is necessary to examine documents ultimately rejected in order
to determine if they are properly subject to discovery. .
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presidingbfficer-i.e., incorporated in the, December 10 Order-to govern the
conduct of the proceeding. As such, we see no conflict between the procedure
employed and the referenced language in the AEC Manual.
, An analogy to -the resolution of other discovery matters in this proceeding,
and other, proceedings ,may be helpful. Not infrequently, motions to produce ,
documents and interrogatories of broad scale, both in terms of the number of,
documents sought and the duration of events for which discovery is sought, are .
served upon the parties. The scale of these discovery requests frequently leads to
the filing of objections; and a decision as to the proper ,scope of discovery
plainly is within the authority of the Ucensing Board. Notwithstanding the
authority of the Licensing BO,ard to ,rule,up?n ~~se objections, however, it is
customary for the parties to attempt to resolve these controversies by
discussions among themselves. In the instant proceedings, the Board has directed
the' pa~ties to conduct such discussions before requesting argument to the Board,
with' respect' to any unresolved discovery issues; It is our observation that this
piadice, adhered tei' both in judicial arid admiriist~ative procee'dingS, 'is' of
,l'
""
"I
I t , "
"
'I'
substantial benefit in' reducing the amount' of 'time' necessary to conclude
preh'earingdiscovery: .
'
' , ' , :, ' , '. "
" :';,'
" ,
.: To the extent' that parties rriak~ agreements or 'stipulations 'among themseives "
which have the 'effeCt of elinunating objections or amending the scope of'
disc~~erY"re'q'uests, 'the Board, in mos't instances; 'is 'prepared to take into account'
and,:if
necessary,' to' enforce
'these agreements:
The
basis of this enforcement·
,,'
"
,
"I
"
'
'
would 'not rest upon the legal correctness of the concessions made during the '
parties' 'negoti~tions; 'b'ut rather 'upon' th~' principle that one making a bargain
ouiltt 'to fulmi his obiig'ation,' particularly wherei there appears :to have' been a
reasonable'
pro quo associated with the agreement: The situation described
'I,
r"
"
'
. ,
"
,
above IS not substantially different from the controversy relating to privileged
do'cume~ts now before thi~ Board. '
'I'
'
,
. "
,
.
'/
!

'

quid

;: 1

• "\...I • : .

'.'

t "

l

•

;

I'
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III. FAIRNESS AND DUE PROCESS
,

,,

I

, :,There" is, yet -another troublesome aspect involved, in . overcoming the,
agreement of the parties to ,be bound by the decision of the Master to which we
have ,not. addressed ourselves.' That issue is one. of. fairness and of according due,
process to the ,parties who, have, adhered ,strictly to the terms' of the
December .10, 1974 agreement and Order. In respon~e to the Master's decision,
at least some parties have turned over documents despite their professed concern
that the Master erred in reaching his conclusions. Prior to turnover, these parties
indicated that they felt bound by the decision of the Master and th~t_t!tey ~er~ .
~ r

'_ .:. ;. 't

",

',' I,.

<,I
~
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aware that their agreement to be bound relinquished voluntarily any,rights for'
further appeal. *
:'
If this Board or the, Appeal. Board were to fmd 'the Board's December 10
Orde'r not to preclude possibility of further review,' that review properly should
apply to all challenged decisions of the 'Master. Such a review would be'
frustrated,however, since those parties who have complied with the Master's
decision effectively would be deprived of the opportunity to safeguard or
withhold documents which they contend never should have come into ,the
possession of other parties to these proceedings.: ' .
I

I

'

.; l

,IV. CONCLUSION

!' ,

,
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I

"

•

As has become evident, ,we feel compelled to, reject the Request for'
Ce;tificatIon of Justice~ in doing so, w~ adliere to the opinion exp~essed in our
Memoriulduni and Order of July 21,1975, denying certificatiOIi to the City, that
the result is mandated 'by 'the language'of the Board's December '10',1974 Order'
which we continue to 'regard as unequivocal and' unambiguous. We regard the
enforcement of this agreement, which the Order recites was' enter~d into. by':
agreeine'nt
all of the' parties, as' bei~g within the provision of Rule 2.753
which permits stipUlation as to procedures 'to be fin'alized by recognition of th~ ,
presiding officer. The Rule reads broadly in ter~' of'the subject matter
permi'ttin'g~'
as , it
does; • stipulations
as, ! •to "any iel~va:nt
fact."
To
us, ,'this
,,
'.
'
,
•
' ,
.
encompasses stipulations affecting documen'ts subject to claim of privilege.
,
Our decision with respect 'to' the .intent and meaning .of the December 10, "
1974 Order is'dispositive. Assuming, however, that we are in error as')o' the. '
enforce'ability of the consensual stipulations, we would not deny that th'is Board
is' the" logical and ~ppropriate review forum With respect t'o the Master's decision'..
We are unable to express ~ny opinion with respect to 'the ~erits of the Master's
decision for the reasons stated above.
Although we decline to certify 'the privilege qu~s'tioh,:we serve copies of this
Memorandum and Order upon the Appeal Board because of the relationship of
this decision to the issues already set for briefing by the' Appeal Board in its
August 14; ,1975 Order. ,We do ·so 'in order'that the Appeal Board be fully
apprised of; our, thinking and' in order to compress to' the' minimum the time
necessary for the Appeal Board to reach' its decision. We note for the record that '
without 'objection from any party ,"we 'rece'ntly have revised the schedule in'these :
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·Once again, we emphasize that we do not hold that rights of appeal did not exist; we
say instead that the parties gave up those rights in order to secure what they must have seen
as compensating advantages. (In judicial proceedings, by further analogy, a party may waive,
by formal consent, its right to a jury tria!.)
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proceedings to provide for commencement of hearings on or about October 30,
1975.
ATOMIC SAFETY AND
LICENSING BOARD
John If. Brebbia, Member
John M. Frysiak, Member
Douglas V. Rigler, Chairman
Dated at Bethesda, Maryland
this 27th day of August 1975.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

CLI·75·12

COMMISSIONERS:
William -A. Anders, Chairman
Edward A. Mason'
Victor Gilinsky ,
Richard T. Kennedy

,

-

In the Matter of
ALABAMA POWER COMPANY

I

Alan R. Barton Nuclear Plant
(Units 1,2,3 and 4)

Docket Nos. 50·524A
50·525A
50·526A
50·527A

Joseph M. Farley Nuclear
Plant (Units 1 and 2)

Docket Nos. 50·348A
5Q.364A
September 5, 1975

Upon motion to consolidate Barton 1. 2. 3. and 4 antitrust proceeding with
ongoing Farley 1 and 2 proceeding. the Commission finds consolidation
generally appropriate in circumstances where parties in two proceedings are the
same and no new issues are raised, but it authorizes and directs the Licensing
Board to determine whether consolidation would .cause unreasonable:delay in
the Farley hearing, and delegates final decision-making authority on consolidation to the Board. The Commission dismisses as moot applicant's objection that
the motion was premature. '

ORDER
The Alabama Electric Cooperative has moved for consolidation of the
ongoing Farley antitrust proceeding with the Barton anti~rust proceeding. The
motion is supported by the Muriicipal Electric Association and NRC staff. The
parties are identical in both proceedings and no new antitrust issues are raised in
the Barton application.
.
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The applicant has objected principally on the ground that the motion was
premature, having been filed prior to publication of notice of an antitrust
proceeding involving the Barton units. Such notice has since been provided
(40 F.R. 26078, June 20, 1975), rendering the objection moot.
In view of the strong arguments presented by the intervenors and NRC staff
in favor of consolidation, the Commission believes that consolidation is
appropriate. The only additional factor to be considered is whether consolidation of the two proceedings would cause unreasonable delay in the Farley
hearing, which is well under way. Because the Licensing Board is in a position to
better assess the potential for delay, the Commission delegates its final
decision-making authority on this question to the Atomic Safety and Licensing
Board now conducting the Farley hearing to order such consolidation as 'it
deems required.
,
Accordingly, pursuant to 10CFR 2.716, that Board is hereby authorized
and directed to determine whether consolidation will cause unreasonable delay
in the Farley hearing and is hereby delegated authority to grant or deny the
motion "to consolidate based upon such determination.
, It is so ORDERED.
By the Commission
William A. Anders, Chairman
dissenting.

" SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D. C.
this 5th day of September 1975.

Chairman Anders expressed the following dissenting view:
Though this issue presents a "close call", I am unable to agree that the
responsibility for decision regarding consolidation of the proceedings in this case
should be delegated to the Atomic Safety and Licensing Board. Our rules~
10 CFR 2.716-place ,the power of consolidation in the Commission itself.
Here, one of the proceedings has already consumed twenty.four days of hearing
in examination (chiefly applicant's cross-examination) of the first witn"ess, and
the motion "is contested. In these drcumstan"ces, I believe the "Commission itself
should be the orie to decide this motion.
I express no opinion on the merits of the request for consolidation of these
particular cases except to say that we should be particularly sensitive to any
possibilities for increasing the efficiency of the regulatory process while still
374

" maintaining its effectiveness. My colleagues share that concern. I believe that the
question of· consolidation can be better decided after hearing from the parties
concerning the potential which a consolidation order entered at this time might
have for further delaying the Farley proceeding. The Licensing Board, in
implementing today's decision will undoubtedly solicit that information. My
only disagreement with my fellow Commissioners arises from my belief that,
under the current rules of practice, the Commission could more effectively
decide the motion itself.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

CLI·75·13

Docket No. 50·247

In the Matter of
CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.

Septe'mber 22, 1975

(Indian Point Station,
Unit No.2)
Upon motion (by intervenor in completed operating license proceeding) for
an order directing the licensee to serve upon petitioner's attorneys copies of all
papers filed with the Commission in relation to the plant, the Commission rules
that neither a license condition requiring service upon the petitioner of certain
papers nor Commission regulations entitle petitioner, by reason of its status as a
party to the completed proceeding, to service of "all" papers thereafter filed
with the Commission relating to the plant. The Commission also fmds that
petitioner was entitled to receive the report which prompted its motion; but that
since the report was subsequently made available to petitioner, the matter was
moot.
Motion denied.

MEMORANDUM AND ORDER
The Hudson River Fishermen's Association (HRFA) has filed a motion for
an order directing the licensee "to serve copies of all papers filed with the
Commission in relation to Indian Point Unit No.2" upon HRFA's attorneys}

I The motion is properly before us, pursuant to 10 CFR 2.730 of our regulations, which
provides in pertinent part:
(a) AU motions shall be addressed to the Commission or, when a proceeding is pending
before a presiding officer, to the presiding officer

When the motion was flied, there was no pending proceeding involving Indian Point Unit
No.2. Subsequently, we instituted a show cause proceeding dealing exclusively with seismic
issues touching all three plants at the Indian Point site. NRCI·7S/8 173 (August 4, 1975).
Since the instant motion is unrelated to the show cause Issue, we dispose of it here rather
than refer it to th~ presiding officer in that proceeding.
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For the reasons stated below, we fmd that HRFA is not entitled to service of all
papers filed with the Commission relating ,to Indian Point Unit No.2, and we
therefore deny the motion.
.
HRFA states that the motion was prompted by the licensee's alleged failure
to serve HRFA or any other party to the Indian Point Unit No.2 operating
license proceeding with a copy of the licensee's recent application for an
amendment to that license. The application requests a two-year deferral of the
deadline set in, the license for installation of a closed-cycle cooling system 2 and
is supported by a lengthy "Environmental Report," dated June 1975.
One of the conditions imposed upon the Unit 2 operating license provides
that:
.
In addition to the reporting requirements otherWise imposed by this license,
the applicant is directed to me with the Commission and serve on the parties
reports, under oath or affirmation, of its analysis of data collected during
interim operation which bear on the environmental effects of once-through
cooling on the aquatic biota of the Hudson River. Such reports shall be made
publicly available. The first such report shall be made as soon as is feasible
after the end of the 1974 striped bass spawning season, and thereafter as
significant new data become available. [Consolidated Edison Co. of New
York (Indian Point Station, Unit No.2), ALAB-188, 7 AEC 323,408409
(1974).]
Although HRFA participated as an intervenor in the Unit 2 operating license
proceeding, nothing in the foregOing license condition or in our regulations
entitles HRFA, by reason of its status as a party to that licensing proceeding
which ended over a year ago, to service of all papers thereafter filed with the
Commission relating to Unit 2.3 Accordingly, to the extent that HRFA's motion
is so framed, it is denied.
On the other hand, the license condition clearly requires the licensee to
serve HRF A with copies of reports bearing on the environmental effects of
once-through cooling on the aquatic biota of the Hudson River. The report
which prompted HRFA's motion is clearly of that character. However, since the
licensee subsequently served the report, to the extent that HRFA requests
service of papers to which it is entitled under the license condition, the matter is
at this juncture moot.
We note that the licensee has stated that it will serve on HRFA any papers
med in the future relating to the pending amendment application. Based upon

2 HRFA claims that it first learned of the application when the NRC Staff called,
inviting HRFA to attend a meeting to discuss the application.
3 Papers rued with the Commission in the recently instituted show cause proceeding, for
example (see note I, supra), need not be served on HRFA unless it becomes a party to that
proceeding.
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·this representation, we are confident that the Licensee will give a more generous
reading to the terms of the condition than it has in this instance.
It is so ORDERED.
For the Commission

SAMUEL J. CHILK
Secretary of the Commission
Dated at Washingt'on, D. C.
this 22nd day of September, 1975.
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Upon referral by licensing board of parties' environmental stipulation, and
upon exceptions to certain portions of licensing board's decision approving
stipulation and authorizing the issuance of an operating license subject to
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specified conditions (LBP-75-31), Appeal Board (1) interprets the stipulation
and, as so interpreted,approv'es it; (2) grants applicant's exceptions concerning
two of the licensing board's statements with respect to the stipulation; and (3)
dismisses as moot applicant's exceptions relating to the authority under which
the operating license is to issue; and to' the seismic condition placed on its
operating license authorization.
REQUIRED
FOR LICENSING
NEPA: SCOPE OF INFORMATION
,
'
An environmental review (including issuance of an FES and consideration at
a hearing) may occur even though better information is likely to become
available at a later time. See: Shoreham, ALAB-156, 6 AEC 831,836-38 (1973).
"

•

I

•

RULES OF PRACTICE: APPELLATE PROCEDuRE' ' ';
j,

'

"

•

I

Since a licensing board's construction of a stipulation it.is approving could
have a bearing on the future interpretation of such stip~Ia:tion, an appeal to
correct an asserted error in such construction is warranted under the Davis-Besse
rule (ALAB-IS7), 6 AEC 8S8 (1973».
RULES OF PRACTICE: STANDARD OF PROOF
The quantum of pro~f whi~h must be adduced under ,the Rules of Practice
to determine whether a party has sustained its burden of proof on contested
environmental issues is a "preponderance of the evidence." ,,'
TECHNICAL ISSUES DISCUSSED: Cooling Systems.

DECISION·

, ", September 3, 1975'
I
Before us for review is the Licensing Board's June 12, 1975 "Memorandum
and Order Approving Stipulation for Settlement Proposed by Parties and
Decision Respecting Concerns Related to the Authorization of a Full-Term,
Full·Power 'Operating License." LBP-7S-3I, NRCI-7Sj6 S93 (hereinafter referred
to as "decision''). It relates to the Indian Point Nuclear Generating Station, Unit
No.3, one of three reactors located at a site on the east bank of the Hudson
River in the Village of Buchanan, New York, about 24 miles north of the
boundary of New York City.
The decision (a) approved a stipulation among the parties settling all of the
,contested issues of an environrnentaLnature and agreeing to the issuance of a
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full-power, full-term ~9perating license for Indian Point, 3 without further hearing
provided certain conditions were,:included,-in the license; (b) discussed ,and,
resolved four safety-related issues on'the Board's'own initiative;I, and (c) based
on the fmdings and approval of the stipulation, authorized;-subject to ,certain
specified conditions-the issuance of an operating license for Indian Point 3.
The decision also transmitted the stipulation to us for approval because, by its
express terms, the stipulation is not final and binding on the parties until after
approval by both the Licensing Board and'!this Appeal Board.
As to three of the questions discussed by the Board-i.e., quality assurance,
pl~itt 'security;knd financial qualificatio~s 'of the' applicant-'it 'coriCIude'd that
no ''Serious safety' issues' were present' and that rio evidenti~ry hearing :was '
requif(!d:NRCI~75/6at601.' "
'; 'J,"
"'"
",
~l •
, The fourth safety question-the adequa~y of the plant;s seis.mic 'design~"
stemmed from a report by the Geologicil Surve'y~ New York State Museum and'
Science ServiCe, in' Aprii Of 1974. NRCI-75/6 at '602. It was raised an issue by ,
the New York Stide' AtomicEiH~rgy Co'uncit' (Council) during the course of an
evidentiary )hearing 'on' Ap'rill,' 1975: 'Howeve'r, by letter to the' Board dated' ,
April 16,.,1'975, the 'Council indicated that the issue c~tild' be' "more fr~itfuny "
addressed rin~' :':::i'generic forum" at' whi~h 'the ~is'mic 'conSidei-~tions ;ippIlcable'
to all three' Indian' Point 'Reactors could' be considered; and that it wouid"
"request the' Nuciear Reguiatory Co'minissfon to order 'such'a hearing."::' . '11
j I Therefore'; the Council did not se'ek fuit he i' review of the 'seisi'nic is'sue iidhe
Indian Point 3 proceeding. While the Licensing Board in its deCision acceded to
the'Council's requesHhat the issu'e not lie further considered in this proceeding, I,
it' rievertheless stated' that the issue 'was one "of major' Importance" which could' i
hav'e b~eri decided by' the! Board' on 'its own initiative. 'NRCI-75j6 'at 603. It i,
declined to 'do sO'because the matter
pJriding before the Commission; and:ft'
did not wish "to prejudge the 'matter'f6i--'the' Coritrrussion" _Id:It did, howevei}'
cO'nditionfhe' 'opetating-lice'nse" 'authoriiation 'on' "the deter'minaiion by' 'the
Commission respecting the pending seismic cohtentions.,i'Id. at 60S.' ':',; . .' ,~;' "
," THe applicant has' filed 'four: exceptions'to"the Licensih'g'Board's decision.':
The' issUe raised'by'the first' exceptio'n'was'mooted when'the'Llcensing"Board l
corrected its decision by issuing an "Amendatory Or(Jer''' on lJ uly' 9, 1975. 3 Of

as

was

r":,1

1,

l '. ,I

i! '

..

'I.'

••

- I:,

1J

,"

'I I

I'

1 \~~ I i . '

. .1

'

Th~ questions 'were' 'rai~d' under the' authority gra~ted "boards I in operatirig-li~~se"

proceedings'to',consider "serious safetY'nr environmental"'jssues, as'spelled out by ·the·
Commission earlier in this proceeding, CLI-74-28, RAI-74-7 7 (July 16, 1974).
'The Council filed such a request on April 21, 1975, and it was subsequently granted by
the Commission. CLI-75-8, NRCI-75/8 173 (August 4,1975). See further discussion, infra,
p,388.
- , - -_. - -, .'The ,applicant took exception to'a statement in the decision (as it was nrst issued) that
applicant had requested a license pursuant to amended Section 103 of the 'Atomic Energy
Act of 1954, imd argued ,that the amended itIu! Substituted :ippiicaii~n for license filed ~n .
April 16, '1973 requested .stich license under Section 104 o(theAct. The Licensing,Boaici :
agreed and changed'Section 103to read Section 104(h): ';:,: ~, . .-;/, ," ':,:J.I:·II ",~
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the other three exceptions;, orie concerns the seismic condition placed on the·
operating license authorization, and the 'other two relate'to specific environmental findings made by the Board in its discussion of the stipulation. We will
fir'st consider the stipulation and'the exceptions related thereto, and then the
seismic matter. '
' ,
'
,,
",

II
" A.:rhe construction permit 'for Indian Point Unit 3, issued bY,'ihe Atomic
Energy Commission prior to the time ,when it was obliged by NEPA to consider
a plant's' environmental impact, contemplated the, use of "once-through"
cooling. Because of the possible long-term impact of such a system on fish
(principally striped bass) in the Hudson River, the staff in its, draft environmental statemen~ for, the ,operating ,license proceeding ha,d recommended that
once-through cooling be ,permitted only to, May J, 1978 and that a form of.
closed-cycle cooling be. required thereafter. The stipulation, which ,was in~
corporated' IDto" and i~fluences s~me, of the recommendations ,of, the ,staffs fmal environmental statement (FES), basically permits once-through cooling
until September 15, 1980.4 ; Thereafte~ ~t requires closed-cycle cooling. "
In approving the stipulati~n, the ~icensing Board,noted the intent oqh~
parties, that the settlement be consis~ent, with the terms yve imposed with regard
to Indian Poiitt Unit No. 2.5 Each of the parties appearing before us during oralargument, convened by this Board on July 9, ~975, confirmed that such was its
intent in agreeing to settle the issues raised in this proceeding. Given" the: I
similarities of the two reactors, and the issues raised thereto, we believe that the.,
terms and condi'tions we imposed with regard to Indian Point Unit 2 '
appropriately should also govern the operation of Unit 3.
" ~,:.
With that in. nund, and subject to our u~derstanding' that it provides an·
opportunit'y to the, staff as well, as the, applicant to seek amendment ~f the,
license as to once-through vs. closed-cycle cooling ,should this be later found
approp;iate,in light!~f our comments and g~dance"below, we hereby approve,
the stipulation referred to us. '
'. , ! "
_
, '"
" ,'J
B. As stated by the parties, the stipulation is based upon our hol~i!1g in__
ALAB-188 (as well as our earlier ruling in ALAB·174, 7 AEC 55 (1974». In this
connection, it should ,be noted that the Licensing Board here misunderstood our
'"

.'

I

",

!

J' 4Under sp'ecified ckcum'stance;; and Subject 'to specified procooures, the September IS,
1980 date for termination of once-through'cooling niay be adVanced or extended. Inasmuch
as'th~ plant did not operate between' May 15 and July 31,1975, the September 15,1980'
date was'automaticallY e'xtended one year, under the' terms of the 'stipulation.
" . ,,
'See ALAB-188, 7 AEC 323 (1974r:
.
',' ' J . '

holding in ALAB·lSS. The Board characterized ALAB·lSS as "extend [ing] the
time for operation with a once.through cooling system; .. and accepting the'
substance of the decision of the '[Indian Point 2] Licensing Board." NRCI.75/6
at' 697. The Licensing Board for Indian Point 2 had approved closed·cycle
cooling as the permanent cooling system for that reactor. LBP.73.33, 6 AEC
751, 773·75 (1973). It should be', apparent, however,that we have never
sanctioned the use of CIosed-cycle cooling at the Indian Poin't site. In ALAB·lSS
we viewed"'::"and we 'still view..:.-the cooling system question as open, and we
required that there be a full NEPA review of that question. 6 As we specifically
held:'
' ,
'

t

:

,"

\'

there are certain serious deficiencies in the staff's technical justifications for
"certain' of its '~sitions which bear' directly' upon' 'the timing for, and the
decision on, the permanent cooling system. Even if these deficiendes'stood '
'alo'ne,' we conclude tha,t they Bre so fundamental as to require a fresh look at '
certain' of the staff's positions and reconsideration 6f the' portions of' the
" Final Environmental Statement to which 'they relate. (emphasis in originail.'
•

: I

"

\ . '

,,'

.

..' ,

,The staff realized that a new cooling system review for Indian Point Unit 2 '
was required, by ~LAB.1S8. At' one point I it was con~ideririg 'a,sking for,
reconsideration of that decision. See ALAB·19S,. 7 AEC 475 (1974). Later,
however, it, .filed a :,;Statement '~8 which, adVised u~' that, as called for by
ALAB·lSS,
the staff had. ,taken a "fresh.,,look", at its position, that'it",I still
•
I..
regarded its previous position as valid, but that
",','
"""
, ' •. .- the, merits
'this po~ition' can beit~r b'e .'ex'plored : • ~ within the,
, f~amework of th~ uPcoming' evid~ntiafY' proce~in!i in Indian Poi~t Unit 3:
rather than through the mechanism of a petition for reconsideration. " , :
t '

_:..

-ot:

,

_

•

-

"

•

•

.

• _ ,_,

,

.

"J,)

•

•

.J

!

..

'

'...

In accordance with the above commitment', the staffs FES for Unit 3 should'
have reflected the new review for Indian Point Unit 2 called for by ALAB~lSS:
In' fact, the Licensing Board found the Unit 3 FES to have satisfied the standards'
we had spelled out for such Indian Point 2 review. NRCI.75/6 at 59S. However,;
,',
, , : " "
, ,"
,
we,ca'nnotagreewiththis'finding.

_____
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,
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•
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Ii'

'·t.

.•

,'. 'We ch~racteriied the scope 'onhch NEPA revi~w as' follows: ."AEC[NRC)'~eview' of
the applicant's' environmental report' and all other relevant reports; 'the preparation ,of a
draft environmental statement; circulation of that statement to other interested agencies for
commentj the preparation of a final environmental statementj and the completion of aU ,
other regulatory reviews' and approvals which may be required for the cooling system."
ALAB-1SS,7 AEClit 391:
"
"
,1
"
•
-"
"
.' ., ALAB-1SS,7' 'AEC at '407: 'Throughout both- ALAB-1SS 'and ALAB·1 i4, we referred
on numerous occasions to such deficiencies. See e.g., ALAB-1SS, 7 AEC at 325, 391,406;
ALAB·174,7 AECat 5S-61.
'. "AEC Regulatory Staff Statement as to a Petition for ReConsideration of ALAB·lSS",
Docket No.50-247,June 14,1974.
' I ~',
.,.:
'\
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For the, ,'~fresh look" we, called for ,required 'a new, review .,of the'
environmental effects of both once-through and closed-cycJe cooling. And, as all·
the ,parties have conceded, .the Unit 3. FES did not take .into account the new"
studies, prepared by the applican~ on the, effects of:various types of cJosed;cycJe
cooling. : '
I'
' f , " , . . ' " ", " , "."
'1. ('"
,'j
, In sum: ALAB·188 did not decid~ that, on balance, a ~los~d.cY~le c~oli~g~
system for Indian_ P,<?int 2 is preferable' to ~n open·cycle syste~. jRather, it
determin~d that the rec~rd evide~ce ~as not adequate to make such a finding"
t~at a further dt:termination on'this subjec,t should" be m,ade, but ~hat in the ",
interim (and subject to appropriate safeguards) operation with once.through :
cooling would notp~oduce unacceptable environme~tal results., : ' ,
J:'
, ; In ,so holding,.we ,recognized,),hat an environme~t~" re,view) (inc~':1ding
issuance oLan FES and, consideration of a hearing).may occur even though
better Jnformation. is likely to'l)~corne ayailabie at a',later time~ L~ni is~nd
Lighting Co. (Shoreham Nuclear row~tStation), NAB·156, 6, AE~ 831,836738
(1973)., Nothing'we have.said ,eith~r here or in ALAB'J'~.s deroga~es fro III that
principle. In ALAB·188 we did not say that data necessary to make an adequate
review ldid noCexist, but rather that the' evidence presented on the! fe'co'ia )did
not sUPllOr~ ,the ciosed,~,cycle findmg~"Si~cethis fact necessifateCl a 'ieconsidera·',
tion of the issue either on the basis of:existing data, if
or on' 'the basis of '
new datal, par'ticularly'those forthcorcing from' the 'appiicant's<programs',: we':
defe'rred the ultimate' decision pending'the results of'these 'programs.Reliabl~
evidence, supported the findings that the'short~term'em!Cts' of opetatioi:! 'o(the '
,'t. •
,t
,
Indian Point.2 reactor' with once·through cooling wobld cause no unaccept~ble
Imrni. MO'reover,'
6pe~ation 'woitld' not preclude'·the' hiter' conve'rsioo' to
closed-cycle cooling~' 'if nec'essarY: In those 'drcu'msiinces; the beifer course was
to: await ,the presentation or.,new, information ,prior' to ,making a final
determination on a permanent cooling system. In:our lview, this course of action,
represents a. rational, approach ,to the balancing .required by, the Calvert aiffs,
decision.9 " ,,~ " "
.. '/
-',
•• ":: ', .. " ,.1,,;' , ,; 'll'. i";"
i .. '\', ';
Another aspect of ALAB·188 requires discussion_ ALAB~l ~8 anticipated ,not,
only that the parties would have an opportunity to initiate a hearing on the
question of c1osed-cycle vs. open-cycle cooling, but also that interested members
of the public could do so. In contrast, the stipulation provides only that a party_
may ,request ,a hearing if ,an amegdment ~9 the, ~icense is requeste,d, ~d d~l?s not
explicitly address, the qu~stion of an opportunity for'a member of the public to J
request a hearing:Nevertheless, for the'reasons developed later in ,this opinion;,
we'do not believe this limitation precludes our approval of the stipulation: ',' .'
With respect "to 'the' rights of the' parties;'paragraph 2(~)' of, the 'sti'iniiiltion'
would permit the applicant, if Jt believed ,'.'that-the e~piri~;'rdai~c~llected '
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during,[the] interim operation [justified] an extension ofthe interim operation
period, or ,other relief," to apply,for an amendment to the license. The parties
have agreed ·to support any request for a hearin~ made by another party. I 0 All
parties agree', that, under these" provisions, the applicant could request a,
modification of the license to provide foe permanent once-through cooling.;We
concur. '"
,We likewise construe the stipulation, ,as permitting the NRC staff the
opportunity ,to seek, to reopen the· open-cycle vs. closed-cycle question. I .1
Hudson River Fishermen's Association and Save Our Stripers read paragraph 5 of
the stipulation as permitting the ,staff to seek a cooling system modification.! 2
That paragraph sets forth the procedural,steps which are to be followed in the,
event ,the :staff. "proposes any ,modification' of, the [stipulated) licens~
condition"-ie., the condition permitting 'once-through cooling only for an,
interim period. We concur in this interpretation and Ilereby construe paragraph 5
of the ,stipulation as. permitting the staff to seek a modification ,of the license
. ,t , .'
::,
conditions dealing with the cooling system.! 3
: ,As construed: herein, paragraph 5, provides amechanism.f9,rJulmlingthe
intent r of, ALAB-188. That intent was. to provide a new opPortunity lor.
reviewing, the cooling-system question ,should it, appear from studies being
conducted! by,. the applicant or st~ff either. (1) that the .'tong-term effects of
open-cyc~e. cooling would be less ,than .anticipated in ,the FES, or (2) that ,the,
adverse effects .of. closed-cycle cooling would be greater. It was contempla~ed:
that any such review would include, inter. alia, the preparation and evaluatio~ of
a newJmpact statement, the circulation. of that statement, and the opportupity
for,a'Pllblic hearing. See 10 CFR,Part,sl.This intent of ALAB-ISS would,be
satisfied if, in the event,that the on-going studies did provide. significant, material ,
new information, the staff were ,to: seek a license modification ,pursuant ~o,
paragraph 5 of the stipulation.
' .
In this connection, ALAB-ISB found that the evidence which had_ be~n_
presented in Indian Point 2 was deficient in several important respects on the
projected, environmental impact. of the various cooling ,systems. ,Should inew.
information become available (in the form of data accumulated by the applicant'
oi"staff on' the effects' of the reactor operatfo'il both with once-through and with'
J
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b'e construed as agree'ment witli 'the substantive position of the' party initiating 'ihe hearing
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lIThe staff claim's that the 'stipUlation gives it no authority in that regard; and that if it
~i~n~d to 'reopdn that question;it musfproreed urider.its.show~usC authority (lO'CPR
§'2:~~2).S,eeApp,Bd.Tr.96. '.','
""!""":.'
',""
. " , . , " ' , .:,.':,
,; App:Bd.:rr.5S-S6,1l4·~S .. , ' . . " J " . "
I. "
,;
"
,
1 3While the staff claims that it' w'ould make no difference which authority is used, i,e.,
to CFR § 2.202. or par. 5 of the stipulation, nevertheless. the additional 'rights 'a'nd'
opportunities proV,ici~d ~.y i~~ ~tip~la~i~'n"~y,be,Signi~cant:, '; .: ,1 i' "
. ,;] , , ' ; . ,
,;
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closed-cycle cooling), we 'believe that the staff, in the discharge of its public
interest responsibilities, may have a duty to:initiate such a review_ That duty.
would 'arise if the staff were to conclude on the basis of such 'new information
that 'its previous position should be re-examined and that open-cyclecooling
would be preferable. We would also expect the staff, in the fulfillment of its
responsibilities, to initiate the hearing procedures if it were given reason ,to,
believe, on the basis of such new information, that a "reasonable mind" might
conclude that, on balance, there is reasonable doubt about which cooling system
is most 'appropriate. In such 'a circumstance, however, the staff would not be
obliged, of course, to lend its support to a license modification calling for
open-cycle cooling. To the contrary, it would 'be perfectly free to urge on the'
merits that the reasonable doubts should be resolved in favor of retaining the
requirement of closed-cycle cCioling.' 4.
•
For these reasons, we are of the opinion that the absence in the stipulation'
of a direct opportunity for a member of the public to'request a hearing is not a
fatal defect.
'
, C. The ap'plicant has taken exception to two of the statements or findings of
the Licensing Board made in connection with its 'approval of the stipulation:'
I. The first such statement is that the applicant had "conceded that the salt'
spray deposition from a co'oling tower operation would be approximately equalto the background deposition." NRCI-7S/6
598, fn:'9_ The applicant claims
that 'it made no such concession. Our examination of what we believe 'to be the,
sOurce'48 of the Board's finding confirms 'the validity of that claim. In addition;
our' ~pertisal of the recent report submitted by the applicant on the effects of
cooling towers leads us to the conclusion that 'the effects of salt-spray' from
those 'towers' may be' substantially greater than indicated by the Board's
finding.' 5 This' conclusion is confirmed by testimony of re~ord. Tr. 710-11, '
718.
·r

at

, 14The Unit 2 review in progress (40 F.R. 30882, July'23,1975) does not explicitly
extend to consideration of open-<:ycle V.I". closed.:cycle cooling and therefore does not satisfy'
the requirements of ALAB-188. Presumably, the review for Unit 3 will be initiated shortly,
and may well be a suitable vehicle for consideration of open-<:ycle V.I". closed-<:ycle cooling
' , , "
"
for both Units 2 and 3.
I 48The statement in footnote 9 of the Licensing Board's June 12 Decision reflects an
apparent misunderstanding of the data in the "Applicant's Supplemental Responses to
Certain Inquiries of 'the Atomic Safetya'n'd Licensing Board", dated April 21,1975. That
document clearly st~tes (p.2) that 'while the ambient salt depositions (without a tower)'
measured from 63 monthly samples taken in the vicinity of Indian Point range from 0.0
kg/km~ /month {summer} to 100 kg/km 2 /morith (winter), calculations'of the salt deposition
from a natural draft tower show an ave'rage annUal peak or' 896 kgikm 2 /mo . .....:..a factor of
almost 9 above maximum natural background. The April 21, 1975 response goes on tO,say
that this level of salt deposition would be well above the minimum value for potential injury
to some trees a'nd shrubs.'
,"
,
,
IS See "Economic and' Environmental' Impa~ts of Alternate' Closed~ycle Coolin~
Systems for Indian Point, Unit No.2", DeCember I, '197(3t Section' 6.1.4:
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In any event, further proceedings concerning the effects of cooling towers
are' contemplated. There is no apparent necessity for' retaining at this stage a '
finding concerning such effects where that fmding dOes not appear to be
material to the Licensing Board's approval of the stipulation. We' accordingly'
grant 'the applicanCs request to strike the statement discussed above as it appears
in footnote 9 of the Boar'd's decision.) 6
,2. The second statement to' which tlie applicant takes exception is the
Licensing Board's description of. the stipuhition as requiring the construction of.
a closed-cycle cooling system' for Unit 3 "unless the Applicant or some other
party produces convincing evidence I that ,the adverse impact of once-through,
cooling is not serious or that the most acceptable alternative will have a more!
seriously adverse impact" (emphasis supplied). NRCI-75/6 at 599. The applicant
claims that the proper standard for evaluating the appropriate cooling system is
whether a "preponderance of ' the evidence", demonstrates _that a, particular
system is preferable. We agree'..
':
The standard 'advocated by the applicant ,is the one we approved, in
ALAB-188 17 and to which we continue to adhere. The staffagreesthat that
standard is a correct characterization of the quantum of proof required under
the Rules of Practice. Moreover, the Board may not have intended anything
different-Le., it might have been saying only that the cooling system would be
changed if a board were convinced by, a, preponderance of the evidence that
another, system ~as sup'erior.JJr, 'as the staff,suggests, the Boa~dmaYonly have
been: using the ~ord "convincing" in a' colloquial sense.)n any ~vent" we
construe the" stipulation as' incorporating 'the preponderance st~ndard, and as
contemplating the cooling-system determinations to be made on the basis of that
standard.) 8
D. As to the seismic matter, two questions are presented. The first is raised
through an exception filed by the applicant, which asserts that the Board erred
in imposing the seismic condition on its full-power authorization. The second is
the question which we raised in ALAB-278, NRCI-75/6 555 (June 20, 1975),
and later discussed with the parties at oral argument on July 9, 1975: i.e., If a
'"
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•

'The staff takes the position that the footnote does not constitute a finding on a
mat~rial issue of fact, that there has been'no final adjudication on the merits of the question
involved, and 'that whatever error there might be is hence harffiIess. It therefore asserts that
no appellate relief is justified. Whether or' not that assertion" is t~chnically correct, and
without decidinii'whether that i~sue alone could supporian appeal (see Toledo Edison Co,
(Davis-Besse Nuclear Power Station), ALAB-157, 6 AEC 858 '(1'973)), we believe that the:
acti~n w'e hav~ taken isapp~opriate 'in the clfcumst:mces here,' , " ,
: . "",
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"See7'AECat357andn.'143.
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to the staff's argillnent, we think that a Licensing Board s construction of a
stip~b.tion it is appro'ving could have a' bearing on a subsequent interpretation' of the
stipulation: An appeal to correct an- asserted error hi such' construction is accordingly r
warranted under the Da~is·Besse iuie (SUpra, n.'(6). '
,". ,
' ,." ;' .,,'
,.,;

seismic,condition were proper for a full.power authorization, would it not also
be appropriate for the existing authorization for a less.than·full.power license?19
However, ~ .view of further developments 'as pointed out below, we, need not
reacheither,question .. ',
.""
, ,.. I
: "I
...
", By ,memorandum and order of August 4, 1975 (CLl.75-8, NRCI.75/8 173),
the Commission granted the hearing request of the New York Council on seismic
issues encompassing all three Indian Point reactors. In doing so, the Commission
declined to, order' 'a cessation of plant operations at the Indian Point site,l
commenting that no party had so requested. It then designated a Board 2o to
conduct: the seismic hearing-and, to :assume full authority to entertain any ~
request. for it stay of operations of. any of the three Indian Point reactors.
NRCI.75/8at 178. ' l ,
' ", ' ;
"
" ~"".'"
. This action of the Commission in effect operates to supersede the condition
imposed, by the' licensing Board, and hence makes the ,applicant's exception',
moot. 21 The Commission's action also obviates the need for our considering
(solely in the context of the Indian Point 3 proceeding) whether ,a limitation on
the existing less.than.full·powerauthorization should be imposed. , -, , " " , i,'
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As interpreted above, 'the stipulation is
The applicant's exceptions
relat'ing: to' the 'authority under which the operatin1g iicense is to' issue and to the
seismic 'condition' are dismissed a~ moot; its exceptions ~oncerning'the licensing'
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I 'On June 30, 1975, Citizens Committee for Protection of the EnviJ:onment (CCrE)
filed two ,motions:, a ,"Motion for Appointment of a Special Counsel"; and a "Motion for
Lea've to File Brier' Amicus' Curiae" together 'with 'an' appended amicus brief. By' order
dated July' 7; i 975, we denied the' iri~don for, special counsel, but granted the motion to
a brief amicus 'Curiae, which addressed the question raised in ALAB-278.
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"
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J ' "
2 0 For several stated reasons, it designated the 'members of thiS Appeal Board as the
Boa~d to'conduct ,the seismic heari~..
_' , ,"
,. ' "
.. ," , "
, . ,,,.
(r
2 lIn support of the'seismic,condition,imposed by the'Board; the Council argue(J to us'
that, in inquiring whether the condition' were' just1fiea"we' could_look not onlY' at'the'
evidence of record herein but also at "extra-hearing record legislative fads" which a bo'ard
may cOll~ider ":in fashionmg ~em~ies Iand deciding matters of policy'and' law." Giv~n our
finding that the applicaprs exception is moot, we need not, and do not, express any'view on
the various legal and policy questions 'posed by the Council's position.
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Board's statements in connection with the environmental stipulation are granted
and the decision below is accordingly modified as proVided herein.
It is so ORDERED.
-,

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Romayne M. Skrutski
Secretary to the Appeal Board
. ( "-

. !~

,I'

'

•

I,' ,'.,

389

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB·288

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. John H. Buck, Member
Dr. W. ~eed Johnson, Member

In the Matter of
NORTHERN STATES POWER COMPANY

Docket Nos. 50·282
50·306

(Prairie Island Nuclear Generating
Plant, Units 1 and 2)

Upon petition for reconsideration of so much of ALAB·284 as excluded
petitioner from participation in evidentiary hearing on steam generator tube
integrity, Appeal Board rules that, because he did not participate either in the
evidentiary proceedings on remand on that issue or in Appeal Board endeavors
to decide whether the resulting supplemental initial decision must be vacated,
petitioner fairly can be taken to have forfeited any further entitlement to party
status with respect to the adjudication of the tube integrity issue.
Petition denied.
RULES OF PRACTICE: RIGHT TO PARTICIPATE
Intervention in an NRC adjudicatory proceeding does not carry with it a
license to step into and out of the consideration of a particular issue at will.

MEMORANDUM AND ORDER
September 17, 1975
In ALAB·284, NRCI·75/8 197 (August 11, 1975), we set this operating
license proceeding down for a further evidentiary hearing before ourselves on the
still unresolved steam generator tube integrity issue. We noted that the parties
participating in that hearing will be the applicant Northern States Power
Company, the NRC staff and, if it so desires, the intervenor Minnesota Pollution
Control Agency (MPCA). Another intervenor in the proceeding, Steve J. Gadler,
was not included in the list of participants because of the fact that he had
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· neither taken an appeal from the supplemental initial decision of the Licensing
Board on the tube integrity issue 1 nor filed a memorandum in response to the
request in ALAB·27s 2 for the views of the parties on the correctness of that
supplemental initial decision.
This Board is now in receipt of a letter from Mr. Gadler, dated September 9,
1975, in which he expresses the intent, notwithstanding what was said in
ALAB.284, ''to remain involved in this proceeding and to appear at the October
evidentiary sessions.,,3 Acknowledging his failure to have filed a memorandum
in response to ALAB·27s, he tells us that it had been his understanding that the
MPCA would note in its memorandum that he concurred in its position. Mr.
Gadler assumes that MPCA counsel simply forgot to include that notation.
We have chosen to treat Mr. Gadler's letter as a petition for reconsideration
M so much of ALAB·284 as excludes him from active participation in the
· upcoming evidentiary hearing. So treated, the motion is denied.
1. The tube integrity issue was initially raised in this proceeding by MPCA
contention III·14, which asserted that, as a result of corrosion or manufacturing
defects, there might be a thinning of the steam generator tubes to be used in the
Prairie Island facility with the further consequence that they might fail during
· the course of a loss·of-coolant accident. In its initial decision rendered on April
2, 1974,4 the Licensing Board rejected that contention. Although MPCA's
appeal from that decision was not addressed to any extent to the tube integrity
issue, Mr. Gadler made fleeting reference to that issue in both his exceptions and
his brief. In neither document, however, was the issue properly raised or
.discussed.s
Our own independent examination of the initial decision in its entirety
raised doubts as to whether the Board had correctly resolved MPCA contention
III·14. Consequently, in the order issued on August 5, 1974 calendaring the
MPCA and Gadler appeals for oral argument on September 13, 1974, we
informed the parties that we would expect them to discuss at argument the tube
integrity issue. In this connection, they were instructed "to stand in full
readiness to respond, on -the basis of the ·record adduced before the Licensing
Board," to certain specific questions set forth in the oral argument order.
During the course of their oral argument, counsel for the applicant, the staff
and MPCA all addressed the tube integrity issue and the questions which we had
posed. Mr. Gadler did not. Rather, he confined himself to the observation that
LBP.75.27, NRCI-75/5 SOl (May 1, 1975). This decision was vacated in ALAB-284.
2NRCI-75/6 523 (June 2, 1975).
'ALAB-284 set October 20, 1975 as the date for the commencement of the further
evidentiary hearing. By subsequent order of this Board, that date was changed to October
21,1975.
4LBP-74-17, RAI-74-4 487.
5 For example, Mr. Gadler's exceptions simply noted "[tl he tube failure problem"
without the slightest indication as to "the error of fact or law" which assertedly had been
committed by the Licensing Board. See 10 CFR 2.762(a).
I
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he had, "not come prepared to discuss the complete engineering of tubes. I
don't think that is my field. Tubes are a very special item." (App. Tr. 43).
Two weeks later, we remanded the tube integrity issue to the Licensing
Board for a further evidentiary hearing. ALAB·230, RAI·74-9 458 (September
25, 1974). In so doing, we expressly stated that Mr. Gadler was "to be allowed
full participation on the remand. He may, if he so desires, present his own
evidence and he is also to be given the right to cross-examine witnesses called by
'the other parties." RAI·74-9 at 463. 6
On December 10, 1974, Mr. Gadler filed a motion with the Licensing Board
asking that it not convene the hearing on remand until after March 15, 1975, so
that he would be able "to accompany his wife to the south as prescribed by her
doctor to permit her to regain her health." By order of January 2, 1975, the
motion was denied by the Board on the ground that it was totally lacking in the
kind of detail reasonably necessary to a rational grant of the request." The
Board pointed out that;inter alia, it had not been told when Mr. Gadler. planned
to leave St. Paul, Minnesota; when he planned to return; or what might be his
'sOuthern destination.' Mr. Gadler. was granted leave, however, to renew the
request, "with supporting justification," no later than January 20,1975.
'Mr. Gadler did not accept this invitation and the hearing on remand
commenced in St. Paul on January 28,1975 (concluding the following day). Mr.
Gadler did not appear. MPCA counsel advised the Board at the inception of the
hearing that, although Mr. Gadler was then in Mexico, she had been in contact
with him. She added that "I think it's safe to say that what MPCA agrees to and
what positions we take are consistent with Mr. Gadler's, and I'll undertake to
" . , .:.
represent his interests today" (Supp. Tr. 115).
Following the completion of the hearing on remand, all parties with'the
exception of Mr. Gadler filed proposed findings of fact and conclusions oflaw.
On May 1, 1975 the Licensing Board ftled its supplemental initial decision.
Although neither MPCA nor Mr. Gadler filed exceptions to that decision, as
previously noted MPCA (but not Mr. Gadler) responded to our call in ALAB·275
for the views of the parties with regard to whether we should allow the decision
,;. ,
to stand.
'This notatio'n was required b~cause .. at the time ALAB·230 was issued, we still. had
under advisement the question of the extent, if any, to which an intervenor may participate
in an evidentiary hearing on issues other than those which he has himself raised,
Subsequently, we held that "[i)n both operating license and construction permit.
proceedings, an intervenor can and should be afforded the opportunity to cross-examine on
those portions of a witness' testimony which relate to matters which have been placed into
controversy by at least one of the parties to the proceeding-so long as that intervenor has
a discernible Interest in the resolution of the particular matter." ALAB·244, RAI·74·11 857,
868 (November 21,1974), reconsideration denied, ALAB·252, RAI·75·1 1175 (Ianuary 6,
1975),affirmed, CLI·75·1. NRCI·75!1 1 (Ianuary 27,1975).
7 Mr. Gadler's residence is in St. Paul, which is where the hearing on remand was to take
place.
.
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· '2. It is clear from the above background recitation that Mr. Gadler's
participation to this point in the consideration of the tube integrity issue has
been -essentially nil. He did not raise the issue in the first instance; he did not
properly appeal the licensing Board's determination of the issue in the initial
decision; he declined to discuss the is'sue at oral argument before' us for the
assigned reason that he was not competent to do so; he did not involve himself
to any extent in the proceedings before the licensing Board on remand;8 he did
'not appeal the' supplemental initial decision which dealt exclusively with the
issue; 'and, finally, he did not respond to this Board's direction to the parties in
ALAB·275 to submit memoranda on the correctness of the supplemental initial
decision.
,' ,
Contrary to Mr. Gadler's apparent assumption, intervention in an NRC
adjudicatory proceeding does not carry with it a license to step into and out of
the consideration of a particular issue at will. True enough, we have held that an
intervenor does have certain participational rights even on those issues (such as
the one here-involved) which have been placed into controversy by some other
party. See n. 6, supra. And, indeed, when we returned this proceeding to the
licensing Board a year ago in ALAB·230 for further exploration of the tube
integrity issue, we explicitly determined that Mr. Gadler was to be allowed a still
broader role in the hearing on remand. But neither our generic ruling on
intervenor participation contained in ALAB·244-nor what we decreed in
ALAB·230 to be the permissible scope of Mr. Gadler's involvement on the
remand of the tube integrity issue here-carried with it the message that he wast
being accorded the option of waiting on the sidelines until such time as he might
choose to enter the contest.
In short, because he did not participate at all either in the proceedings on
remand or in our endeavors to decide whether the supplemental initial decision
must be vacated, Mr. Gadler fairly can be taken to have forfeited any further
entitlement to party status with respect to the adjudication of the tube integrity
issue. We need add only that we do not believe that, in giving effect to this
conclusion, we will be reducing the likelihood that the forthcoming evidentiary
hearing will produce a complete record on the important safety matter under
consideration. Nothing in the history of this case suggests to us that Mr. Gadler
is equipped to make a substantial contribution to the development of the record
beyond that which will be made by the applicant, the staff and MPCA. Be that
as it may, his loss of party status will not preclude him from making available to
MPCA and its counsel any information which he might think relevant to the
proper disposition of the issue under consideration. In this connection, we note
• In this connection, we are not impressed by the fact that Mr. Gadler had unsuccessfully
moved to have the hearing postponed to allow for his intended absence from the St. Paul,
area. Among other things, had he accepted the invitation to renew his motion with the
necessary supporting facts, it is at least possible that the Board would have determined that
the hearing could be rescheduled to accommo'date his personal plans.',
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that Mr. Gadler apparently still perceives a coincidence between the MPCA
position on that issue and his own.9

The petition for reconsideration is denied.
It is so ORDERED.

.

'

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
Se'cretary to the Appeal Board

"

"

.

'Although we do not rely on,the fact in reaching our result, Mr.Gadler was last year,
and insofar as we know still is, a member of MPCA.
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In the Matter of
VIRGINIA ELECTRIC AND POWER
COMPANY

,

.

Docket Nos. 50·338
50-339

(North Anna Station, Units 1 and 2)

Mr. John T. Schell, Arlington, Virginia, (M r. Allan E.
Kaulbach, Washington, D. C., with him on the brief) for the
appellant, the Rappahannock League for Environmental
Protection, Inc.
Mr. Michael W. Maupin, Richmond, Virginia, for the
licensee, the Virginia Electric and Power Company.
Mr. Clarence T .. Kip'ps, Jr., Washington, D. C., for the
intervenors, Culpeper County League for Environmental
Protection, et al."
,

,

. Mr.Albert V. Carr, Jr., for the NRC staff.

Upon appeal from Ucensing Board's denial of untimely petition for leave to
"intervene, Appeal Board finds (I) that no good excuse has' been shown for
petitioner's extreme tardiness in. seeking intervention, and (2) there are no
countervailing considerations sufficient to justify permitting intervention.
Decision denying intervention affirmed.

,"
RULES OF PRACTICE: NON-TIMELY INTERVENTION PETITION
Under the Rules of Practice, the appropriate disposition of untimely
intervention petitions depends upon both the sufficiency of the justification, if
any, offered for the tardiness, and the assessment of four factors set forth in
10 CFR §2.714(a). See: West Valley, CU·75-4, NRCI·75/4R 273. "
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RULES OF PRACTICE: NON-TIMELY INTERVENTION PETITION

.

'

'

In deciding whether a petition to intervene which has been filed late should
be granted, one factor which must be considered is whether the late petitioner
has some other means of protecting its. interests, e.g., the ability to participate in
a state proceeding on essentially the same matter. 10 CFR §2.714(a)(I).
RULES OF PRACTICE: NON-TIMELY INTERVENTION PETITION
Admitting a new party just before a hearing starts ineluctably tends to cause
confusion, complications and delay; a board is, therefore, justified in giving this
"delay" factor substantial weight in deciding whether to grant a petition to
inter'vene 'flIed close upon the start of the hearing, particularly' where
iritervention at the last moment may force other parties to forego important
procedural rights to avoid such consequences.
DECISION
September 18, 1975
On August. 21, 1975, the Rappahannock League for Environmental
Protection petitioned for leave to intervene in this proceeding, which was
noticed for hearing nearly three years ago and which involves an environmental
review of the previously·issued construction permits for North Anna Units 1 and
2. At the time the League filed its untimely petition, the trial of the transmission
line contention, which is all that remains of the proceeding, was scheduled to
commence on September 10, l~n5. Thetdal was later postponed for a brief
period; under the present schedule it is to begin tomorrow, September 19.
The licensing Board denied leave to intervene on September 4. On
September 15 we received the League's appeal froni that denial. In view of the
exigencies of the situation, we waived the requirement for written responses and
instead heard oral argument the next day.
Under the Rules of Practice, as elucidated by' the Commission in Nuclear
Fuel Services, Inc. (West Valley Reprocessing Plant), CLI-75-4, NRCI-75/4R
273, the appropriate disposition of untimely petitions depends upon both (1)
the sufficiency of the justification, if any, offered for the tardiness and (2) the
assessment of four factors set forth in the Rules. 10 C.F.R. §2.714(a). We
conclude that no good cause has been shown for the petitioners having appeared
on the scene so late and that there are no countervailing considerations sufficient
to justify o';lr permitting interven tion. Accordingly, we affirm.
1. a. Construction permits for the first two North Anna units were issued in
1971, prior to the Atomic Energy Commission's full implementation of the
National Environmental Policy Act. Accordingly, it later became necessary to
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determine whether those permits should be withdrawn or modified to protect
environmental values. 1 . A notice of hearing initiating this proceeding' on
environmental considerations. was duly issued on December 19, 1972 and'
published in the Federal Register.:Z . It called for the filing of intervention'
, .
petitions within thirty days. ",
Timely petitions to intervene were rued by two individuals and two'citiz~ns;
groups, all of· whom sought to challenge only the routing ·of a proposed
transmission line. Those petitioners represent landowners whose property is in
the path of a proposed 500 kilovolt line for .the bulk transmis,sion of electricity
north from the plant to a proposed substation near Morrisville, Virginia. They.
challenge the routing of the line on the ground that alternative routes exist,
which would, if . utilized , reduce environmental damage without unjustifiably
increasing expenditures. The licensee takes strong issue with this assessment; it J
also asserts·that the route it has selected should now be utilized for the '500 kv.
line because in any event that route wiil eventually be used for,a 230 Jcv line,
which will later be needed to serve increased local demand.. .
'.
There being no other contested matters, and the licensee's request for·State '
approval to construct the transmission. 'line then being llitiga ted before. the ,
Virginia State" Corpora tion . Commission, the,. Licensing Board se,vered i the
transmission line issue and went ahead with a hearing on ,the uncontested,
matters. In due course, it .issued an ,initial decision which we later affirmed. See
'If r • '
LBP-74-81, RAI-74-10 773, affirmed, ALAB-256, NRCI-7S/1 10.3
. : The transmission line issue remained dormant until, following the decision of
the State Corporation Commission in May of this year,4 the applicaritrequested,
that the, licensing Board set it 'for hearing promptly. After a hearing date :was 1
set, ,the ,Rappahannock League" which represents the interests of different;
landowners, sought to intervene. Its petition has been s'upported by the existing,
intervenors but opposed by the licensee and the NRC staff. J " " , ' : ' '1,
. The League, along with the existing intervenors, had participated fully in the
State.agency proceeding. It attempts tojustify-,its belated appearance here,on'
the ground· that, until recently,' it had expected, that its, interests would be.
adequately. represented by the existing intervenors. In that respect, it asserts that
only recently did falling demand projections call into serious question the need.:
for ,'the proposed, transmission lines . .only now is i there. a basis,; it says,' to
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j',237F.R.28313 (Decemberi2,1972). "
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II';
3 In ALAB-2S6, we also reviewed two other initial decisions dealing with the North
Anna facility. We noted then that three other matters {including the one now,at barL
remained to be heard. See NRCI-75/1 at 12, fn. 2 and accompanying text .. , . '
. r
, 4The brief "Findings and Final Order o'f the Commission'~ issued 'on May, IS, 1975 .
(Docket Nos. 11655 and .107.58) were supplemented by a lengthy .ppinion ,issu~~. 'on'
September 12, 1975.
"
,1:
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challenge the applicant's claim that a 230 kv line will ultimately be needed along·
the proposed route. According to the League, the existing intervenors do not
have the' capability or wherewithal to maintain such a' challenge. :Therefore ,
goes, the argument, the League just, realized it' cim no longer count on the
existing intervenors to present in an adequate manner the full case against the,
proposed routing. "
"
, b. The League may well be correct in asserting that there was no basis' for'
questioning the underlying need for the transmission lines in early. 1973, at the
time intervention petitions were expected to be filed. s, At some later point, new
developments and 'the resulting downward revisions of demand projections might'
have furnished justification ,for allowing belated intervention: But examination'
of all, the circumstances'that have been broUght to our attention'leads us to find
that no later than early 1975 the League had sufficient information to alert it to
the existence 'of an additional basis for challenging the proposed 'routing of the
line. Beyond that point the delay is not'excusable. "
'
In this regard, it cannot he said that the dormant status of this proceeding
justified, the : delay. The League' could have anticipated that, if, the licensee
obtained 'a 'favorable:ruling from the Corporation Commission-which by then
had'had the matter under submission for'a substantial period~this proceeding'
:,,:'"
would be quickly reactivated.' ':
. "In short, even if the League had wairanrnot to respond to the original notice
of hearing, there was no excuse to delay its appeaniiice until the eve of trial.- , '.
2. Having failed' to' furnish a good excuse' for its e'xtreme 'tardiness',' ·the
League must shoulder 'a heavy burden iIi attempting to Justify intervention on,
the basis of the four factors . listed in· the governing regulatiOlL While 'an'
assessment of the situation diScloses certain considerations'which lend margin31
support to the League's 'cause, on an overall basis we are left unpersuaded that'
intervention oUght to be granted. ..
','J '
; "h)' ",.
a, Two of the factors to be considered concern; respectively; the availability
of 'other means whereby the petitioner can protect 'its owninterests6 and·the~·
extent to which those interests can be protected, by existing parties. The :
circumstances here are stich' that· it is helpful to consider these two factors L
together.'
":'" "
'""
:,:1 ,I' .",' ,.'
,1 In . the ' State I proceeding, the licensee made" the same ~ claim lit makes i
here-Le., that the future need for a 230 kv line to transmit power to the
Morrisville locality provides justification for now running the 500 kv bulk
transmission line through the proposed corridor. Accordingly, there was room iIi '
that proceeding, where the League was acco'r4ed fl,lll party status; fo~ it fo assert
J' <
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'The record aff'lImatively discloses'that the League has been aware of the' proposed"
transmission 'line route atleast since'that time. d ' ,
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.. 'See Nuclear Fuel Services (West 'Valley 'ReproCessing Plant), ALAB.263, NRCI-7S/3"
208, 220 (dissenting opinion).
~
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its opposition to that claim. And that is precisely what it is interested in doing
here. To be sure; the record in that proceeding was closed before the occurrence '
of .'the significant downward trends in . future demand projections. But the
League has asked the Corporation Commission to give further consideration to
those matters. And, if its petition is denied,. it presumably can seek judic!al
review of that denial or of the denial of its motion, filed in January 1975 before
the final decision was issued, :to reopen the .proceeding for ; the purpose of
considering those same matters. In other words, there are steps' the 'League can:
take elsewhere to protect its interest. ,;1
That same 'interest can be protected to a marked extent by the existing '.
intervenors in this proceeding. Although it is suggested that they do not have the
capability to present in a thorough manne'r the claim advanced by the League,
the League is not precluded from furnishing them financial; technical or legal
assistance. If this is done, the League and the existing intervenors together would,
b'e advancing the League's interest. In this connection, the oral argument left us'
'Yith the distinct impression that the League' and the existing intervenors
'
contemplated that such assistance would in fact be furnished.
,1.This is not to say that the 'League's interest cim be fully represented by the
existing intervenors. We recognize that,' largely because the different groups are
interested in property in different areas, a point could be reached at which the '
existing intervenors would. be satisfied with a 'routing change that would not
satisfy, the concerns ,of the League's 'members. But the 'existence of this'
possibility does not alter the balance before us. Granted, on the 'one hand, it '
strengthens the League's showing under one factor which the Rules direct us to
consider. On the other hand, however, it renders all the less excusable' the
League's tardiness in petitioning to intervene. For it should have been as clear to
the League several years ago as it is now that the differing locations of their
respective property interests could lead to the League's interests being ignored if
the existing intervenors were offered the opportunity to obtain limited relief on
the matter of routing. Thus, one of the reasons which supports the' League's
being allowed to intervene now can be cited as a reason why lit should have
, appeared on the scene long ago.
, b. Mother 'factor: we must· weigh is the extent to which the League's
participation may assist in developing a sound record. It does appear, from what
we have been told, that the League would have something to offer. But this
factor does not weigh heavily. For, as already indicated, the League can make
essentially. the same contfibution, by supporting the efforts of the existing
interveno'rs."
.
c. Finally, we must consider whether the proposed intervention would,
broaden the is~ues or delay the :proceeding. Viewing 'the issues sought i'o' be '
raised by its papers as having been significantly curtailed by the League's oral
representatio~s before the .licensing 'Board and us, we cannot' say ~at
broadening of the issues 'would result from'the League's participation.
r',

:
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lWith. respect to the.question of delay, the League,as well as the existing·
intervenors, claims that at worst only slight delay will result.and that, in fact, the :
hearing may move more quickly on the issue of. the .future need for, tb.e 230 kv, I
line because counsel·for the League, being more familiar with the subject matter, .
will be .able to proceed, more 'swiftly. than. would counsel for the existing ,
intervenors.
: ':",' .
"
.'.
'. We are reluctant to attribute significant weight to. the claim that little or no'
delay will ensue: Even if the League were required to take the proceeding as it '
finds it,' experience teaches that the admission of. a:new party just before a .
hearing starts is bound to confuse or complicate matters. And, even putting that
to one side, delay can otherwise ,be avoided, only if the parties adverse to the:.
League forego important procedural rights, including, the right to discovery .. As
the.Iicensee pointed out, the need for an early·decision.on the SOOkvline may 1
force it to do just, this. It is scarcely equitable, to give the League credit for not,
causing delay when that result could be achieved only because the circumstances ,I
would coerce other parties into waiving substantial rights .. :. .
( .
Although it may belapparent from what has been said:thus far, we should~.
state expressly' ~at our evaluation of the delay factor has been heavily
influenced by the fact that ,the ·petition to intervene was filed but three weeks
before .the hearing .was scheduled to ;commence.lI ; In such circumstances, an ,
appeaUo us can be expe<:,ted' regardless of,which way a Ucensing:Boardrules._
Thus petitioner's procrastination made it· inevitable that its. entitlement to
intervene could not be, finally resolved until just before, the hearing b,egan .. if
then. Simple fairness to all· parties in these Ipr.oceedings·,mandates that such;,
practices not be condoned.
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~ ,Por. the foregoing reasons,! the .decision, of· the licensing Board. denying
interventionisaffirmed. ".!
.,'1,
,'.'
1':'"
I. :.,::
.'
"ltissoORDERED."
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• We note that in West Valley, supra, ·the petition to ,intervene, though late, was med 1
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB·290

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chairman I
Michael C. Farrar, Member
Richard S. Salzman, Member

In the Matter of
THE TOLEDO EDISON COMPANY et al.
(Davis·Besse Nuclear Power Station)

Docket No. 50·346A

THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY et al.
(Perry Nuclear Power Plant, Units 1 & 2)

Docket No. 50-440A
50-441 A

Mr. David C. Hjelmfelt, Washington, DC. (with whom
Messrs. Reuben Goldberg, Michael D. Oldak,James B. Davis,
and Robert D. Hart were on the brief) for the appellant,
City of Cleveland, Ohio.
'
.

"

Mrs. Janet .. R. Urban, Washington, D. C. (with whom
Assistant 'Attorney General Thomas E; Kauper and
Messrs. Joseph J. Saunders, Steven M. Charno, Melvin G.
Berger, and Anthony G. Aiuvalasit, Jr. were on the brief)
for the United States Department of Justice.
Mr. Wm .. Bradford Reynolds, Washington, D. C. (with
whom Mr. Gerald Charnoff was on the brief) for the
applicants, Toledo ~dison Co., et a1..
Mr. Benjamin H. Vogler (with whom Mr. Roy P. Lessy, Jr •.
was on the brief) for the NRC Staff. '

Upon appeal from or, in the alternative, request for certification of
interlocutory rulings of the Licensing Board and of "Special Master" appointed
by that Board with the parties' agreement to decide certain limited discovery
matters in antitrust proceeding, Appeal Board rules that appeal of such rulings is
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impermissible under 10 C.F.R. §2.730(f) and certification of such rulings is
unwarranted.
Upon request for certification of question of validity of role of "Special
Master", Appeal Board directs certification and finds role agreed upon by the
parties to be valid.
Appeal dismissed; certification of question .of validity of role of "Special
Master" directed and certified question determined. Further opinion to follow.

MEMORANDUM AND ORDER

September 19, 1975
We issue this order today because the scheduled commencement of the
evidentiary hearing before the licensing Board in this antitrust proceeding is
relativel>: close at hand. An opinion elabor.ating upon our determinations ,will
follow at a later date.
,
On full consideration of the briefs a'nd oral arguments of the parties to the
pending appeal of the City of Cleveland, this Board has determined that:
1. The City's appeal is addressed exclusively to interlocutory rulings of the
licensing Board and of the "Special Master" who was appointed by that Board
with the parties' agreement to decide certain limited dfscovery matters;1 it
therefore must be dismissed as impermissible under the COnUrussion's Rules of
Practice. 10 C.F.R. §2.730(f).
2. a. Treating Cleveland's papers as alte'matively seeking certification, the
question of the validity of the role played by the ."Special Master" in this case
warrants our consideration and, accordingly, its certification is' appropriate
under the authority of 10 C.F.R. §2.718{i): Cf Public Service Company of New
Hampshire (Seabrook Station, Units 1 and 2), ALAB-271, NRCI-75/5 478
.
(May 2 1 , 1 9 7 5 ) , .
b. The voluntary agreement of the parties "to be bound by determinations
of the [Special] Master", memorialized in the Licensing Board's order of
December 10, 1974, must be taken as precluding the parties from seeking
review, now or in the future, of his rulings made within the. scope of the
jurisdiction conferred upon him by the agreement_ On its face, the agreement
admits of no other reasonable interpretation_ The record before us presents
neither any valid basis for varying its terms nor any good reason for relieving the
parties from the observance of their voluntary undertaking.
. c. So construed, the agreement does not violate Section 034 of Chapter 0106
of the AEC Manual, which proscribes the redelegation of the authority conferred
t The "Master" was called upon only to determine whether certain documents were
privileged from disclosure under the "attorney-client" and "work-product" rules.
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upon the licensing boards. 2 That section must be interpreted in light of the
provisions of the Commission's Rules of Practice; it may not be fairly read as
circumscribing the parties' rights there provided for. Those Rules authorize, if
not encourage, parties to enter. voluntarily into binding stipulations governing
resolution of procedural matters-discovery procedures not excepted-subject,
of course, to the licensing board's approval of the stipulation. See 10 C.F.R.
§2.753 and compare Rule 29, Federal Rules of Civil Procedure. Moreover,
Manual Section 034 would appear plainly not to bar'the parties from stipulating
to select an impartial arbiter to resolve discovery disputes. It would exalt form
over substance to hold that provision to bar use of an impartial arbiter simply
because the ,parties voluntarily stipulated to leave it to the Ucensing Board to
select him. In this connection, we see no significance attaching to the 'fact that
the person so selected is denominated a "Special Master" or that he is a member
of the NRC Uceitsing Board Panel?
. .
3. Assuming that the parties; voluntary agreement does not bar the Ucensing
Board or this Board from exercising its discretion to review' the "Special
Master's" discovery rulings sua sponte, there is insufficient reason for us to
undertake that review function. ,Therefore, we decline to direct the certification
of the merits of the "Special Master's" rulings and, accordingly, we intimate no
opinion on their correctness.

Appeal dismissed; certificat!on directed, limited to the question of the
validity of the use made of a "special master" in this. case, and the certified
question determined as set forth above.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Margaret E. DuFlo
Secretary to the Appeal Board

2 This provision of the AEC Manual remains in effect under Nuclear Regulatory
Commission auspices.
3Were the reference to a "special master" other than by voluntary stipulation, or had
the agreement purported to confer a right to appeal his detenninations to us, different
questions would be presented. In the circumstances of this case we do not reach those
questions.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB·291

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chairman ,
Dr. John H. Buck, Member
Dr. W. Reed Johnson, Member

. Docket Nos. 50·424
50·425

In the Matter of
GEORGIA POWER COMPANY
(Alvin W. Vogtle Nuclear Plant,
Units 1 and 2)
.

Messrs. George F. Trowbridge, Washington, D. C., and
Milton A. Carlton; Jr., Atlanta, Georgia, for the applicant,
Georgia Power Company.
Mr. Henry J. McGurren for the NRC Staff.
Upon consideration of scope of supplemental evidentiary hearing in
construction permit proceeding ordered in ALAB·285, Appeal Board rules that
(1) as indicated in ALAB·285, the hearing should embrace issues having·a direct
relationship to the construction permit amendments being sought; (2) the
hearing may include consideration of whether there has been a material
alternation in the NEPA cost·benefit balance originally struck; (3) in view of the
stafrs determination that the facility complies with the recently amended
Appendix I to 10 CFR Part 50, such matters need not be considered; and (4) the
hearing need not and should not encompass generic safety concerns (unrelated
to the amendments) which have developed since the authorization of the
construction permits.
.
RULES OF PRACTICE: HEARING REQUIREMENT, AMENDMENTS TO
CONSTRUCTION PERMITS
A hearing with respect to an application for an amendment to an
outstanding construction permit need be held only if the Commission
determines that the public interest will be thereby furthered, or if one is
requested by the applicant or a petitioner for intervention. See 10 CFR 2.105;
.
.
.
10 CFR 2.106(a).
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RULES OF PRACTICE: MODIFICATION OF CONSTRUCTION PERMITS
The NRC Staff may make use of the 'backfitting provisions of 10 CFR
50.109 for the purpose of obtaining (in the interest of the public health and
safety or the common defense and security) the addition, elimination or
modification" of structures, systems or components of a facility after a
construction permit has been issued. In addition,' the staff has'available to it the
procedures of 10 CFR Part 2, Sub-part B for either imposing new requirements
upon a licensee (permittee) or obtaining the modification, suspension or
revocation of an ~utstanding license (permit).
RULES OF PRACTICE: REOPENING OF PROCEEDINGS
The record of a construction permit hearing in a still uncompleted
proceeding should be reopened to receive formal evidence of supervening
developments or newly acquired information only where the new disclosures
give rise to a significant safety (or environmental) issue. See Vermont Yankee,
ALAB-167.
ATOMIC ENERGY ACT: SCOPE OF INFORMATION REQUIRED FOR
LICENSING
The Commission may issue a construction permit for a nuclear power reactor
in the face o(yet unresolved generic safety concerns, leaving those concerns for
resolution prior to the time that the reactor obtains an operating license. Power
ReactorDevelopmenf Co. v. Electrical Union, 367 U.S. 396 (1961); '10 CFR
50.35(a):
ADJUDICATORY HEARINGS: NEW INFORMATION
Although parties to a still uncompleted licensing proceeding have a duty to
bring to the attention of the appropriate tribunal new information relevant and
material to matters being adjudicated (see McGuire, ALAB-143), it does not
necessarily follow that adjudicatory consideration of such information will be
required.
"

MEMORANDUM AND ORDER

" September 24, 1975
This is a construction permit proceeding which involves Units 1 and 2 of the
Alvin W. Vogtle Nuclear Plant to be located on the Savannah River in Burke
County, Georgia. In ALAB-285, NRCI-75/8 ·209 (August 12, 1975), we
remanded the proceeding to the Licensing Board for the purpose, of conducting a
405

supplemental hearing. The remand was prompted by the two applications which
the Georgia Power Company recently filed with this Commission seeking
amendments to the construction permits for Units 1 and 2. Those permits had
been issued by the former Atomic Energy Coinmission in June 1974 upon the
authorization contained in the Licensing Board's initial decision rendered in that
month. LBP·74·48, 7 AEC 1166. 1 See also LBP.74·39, 7 AEC 895 (1974).
The fi~st of the two sought amendments relates to the applicant's proposed
sale of a majority undivided ownership interest in each of the two units; the
intended purchasers being, respectively, the Oglethorpe Electric Membership
Corporation (OEMC), the Municipal Electric Authority of Georgia (MEAG) and
the City of Dalton, Georgia. 2 The second sought amendment would extend for
two years the earliest and latest construction completion dates which are now
'fixed in the construction permits. The extension is deemed necessary for the
reason that onsite construction activities have been suspended since September
1974 and, even if the proposed sale is consummated by the present target date,
will likely not be resumed prior to next April. '
Both parties before us agreed that the Licensing Board should now be called
upon to hear and decide at least those issues directly raised by the amendment
applications. In the circumstances, we saw no reason not to remand the
proceeding promptly to that Board for that purpose-with the caveat that "in
accordance with the teachings of Brooks v. AEC, 476 F. 2d. 924 (D.C. Cir.
1973), appropriate public notice of the supplemental hearing will have 'to ,be
provided to enable any person whose interest may be affected by the sought
construction permit amendments to seek leave to intervene." ALAB·285,
NRCI·75/8 at 211. 3
'
In taking this action, we expressly left unresolved, however, the further
question whether the supplemental hearing might. embrace issues beyond those
1 That decision also authorized the issuance of permits for Units 3 and 4 of the Vogtle
facility. Those units were subsequently cance\1ed by the applicant;
In normal circumstances, our sUa sponte review of the decision (in the absence of
exceptions) would have been completed long ago, with the probable consequence that the
proceeding would not have still been before us at the time the applications for the permit
amendments were ftIed. Because, however, construction of Units 1 and 2 was suspended a
year ago pending a determination by the applicant on whether to cancel those units as we\1,
we deferred the completion of the sua sponte review pending further developments. See
ALAB-28S, supra; see also ALAB·276; NRCI-75/6 533 (Jurie II, 1975).
2 As indicated in ALAB-285, the applicant's initial intent was to se\1 a total 82.4%
interest in each unit to those three entities. We were told at oral argument, however, that
the proposal has been since revised. The applicant now intends to se\1 a total 63.9% interest,
a\1ocated as follows: OEMC, 30%; MEAG, 30%; Dalton, 3.9%. This revision has no bearing
upon either the action taken by us in ALAB-285 or the disposition of the issues to be
considered in this opinion.
3 On September 3, the Licensing Board issued a notice of hearing. The notice was
published in the Federal Register on September 8. 40 F.R. 41569. The deadline therein
established for intervention petitions is October 8, 1975.
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having a direct relationship to the sought permit amendments. On this question,
the papers submitted to us reflected a sharp disagreement between the applicant
,and the staff. See ALAB-285, NRCI·75/8 at 210·211. It appearing desirable to
explore f~rther with the parties the divergent positions' which ,they had
advanced, we chose to withhold decision on the proper scope of the
supplemental hearing pending oral argument. That argument produced a
considerable refmement of the assertions of each party and thus' was of
substantial assistance to us in the deliberations
,
.which led to·the result we reach
in this opinion.

I
The starting point of our examination of the question of the proper scope of
the hearing is the seeming recognition by both parties that a single factor has
given rise to that question. That factor is that, although more' than a year has
now elapsed since the Licensing Board 'rendered its initial decision authorizing
the issuance of the Vogtle construction permits, subsequent developments have
left our review of that decision incomplete. As a consequence, the construction
permit proceeding has not as yet reached the stage where final Commission
action has been taken on the issues presented in that proceeding-which issues,
in 'a'n ultimate sense, come down to whether there is warrant for the
construction of Units 1 and 24 mid, if so, what conaitions should be imposed
upon the permits allowing them to be built.
A. If we understand the staffs position correctly, 'it at least tacitly
. a~knciwledges that, but for the continuing pendency of the construction permit
proceeding, the hearing which we have directed on the pending applications for
'amendments to the permits would necessarily be confined to those issues which
are directly presented by those applications (i.e~, the matters which will have to
be considered and decided by the Board in passing upon whether the sought
amendments should be authorized).s Stated otherwise, had final Commission
action in the const.ruction permit proce~ding already taken piace by the time the
4 In light of the aPElicant's voluntary cancellation of Units 3 and 4, those units are, of
course, no longer under consideration. As will be, seen later, however, the fact that the
facility now is to consist of two, rather than four, units may have to be taken into account
by the Licensing Board in deciding the' issues which will be before it at the supplemental
' .
hearing. See Part III, infra..
S It might be noted parenthetically thilt the Commission's regulations do not provide for
a mandatory· hearing with respect to applications for amendments to outstanding
construction permits. See 10 CFR 50.58(b). Rather, such a hearing need be held only if the
Commission determines that the public interest will be thereby furthered or if one is
requested. See 10 CFR 2.105; 10 CFR 2.106(a). The applicant may make the request. 10
CFR 2.105(d) (1). Alternatively, the request may take the form of a petition for leave to
intervene filed in response to a notice of opportunity for hearing published in compliance
with the Atomic Energy Act (as interpreted in Brooks v. AEC, supra). In this instance, the
,
Footnote 5 continued on page 408.
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permit amendments were applied for, the staff would have made n~ claim th~t
, the' hearing on those amendments could appropriately encompass any additional
issue(s) which, in the stafrs view, might be suggested by developments occurring
: subsequent to the issuance of the permits. Rather, in that situation, the staff
would have been left to the pursuit of the other means at its disposal for dealing
with changed circumstances having a possible material bearing upon the permits.
Specifically, irrespective of whether an application for a permit amendment(s)
may be under consideration, the staff always has available to it the procedures
spelled out in Subpart B of 10 CFR Part 2 for either imposing new requirements
upon the licensee (permittee) or obtaining the modification, suspension or
revocation of an outstanding license (permit). And short of invoking those
formal procedures, the staff may make use of the backfitting provisions
contained in 10 CFR 50.109 for the purpose of obtaining (in the interest of the
public health and safety or the common defense and security) "the addition,
elimination or modification of structures, systems or 'components of the facility
after the construction permit has been issued." "
,
.
Given, however, the fact that the authorization of the construction permits
has not as yet received final agency approval, the staff sees the' supplemental
hearing as not being perforce confined to a consideration of the proposed permit
amendments and such changed circumstances as may directly relate to whether
those amendments are warranted. In this' regard, we are pointed to two prior
decisions of this Board: Duke Power
(William B. McGuire Nuclear Station,
Units 1 and 2), ALAB·143, 6 AEC 623 (1973) and Vermont Yankee Nuclear
Power Corp. (Vermont Yankee Nuclear Power Station), ALAB·167, 6 AEC 1151
(1973).
.
In McGuire,. this Board criticized the failure of the applicant and the staff to
have advised the licensing Board promptly of certain modifications which the
applicant had made in its quality assurance organization. Even though the
adequacy of that organization was' a contested issue in the proceeding, the
modifications (which had occurred prior to the rendition of the initial deCision)
had not come to the attention of either the licensing Board or ours~lves_until
evidence was later received at a hearing on remand. We admonished the Bar that,
"[i] n all future proceedings, parties must inform the presiding board and other.
parties of new information which is relevant and material to the matters being
adjudicated",' adding that otherwise "reasoned decision.making would suffer.
Indeed, the adjudication could become, meaningless, for adjudicat'ory boards
would be passing upon evidence which would not accurately reflect existing
facts". ALAB·143, 6 AEC at 625·26.

Co.

Footnote 5 Cont'd.
.
applicant requested a hearing in light of the continuing pendency of the construction permit
proceeding. We granted that request in ALAB·285 .without deciding whether, as the
applicant may have thought, proposed construction permit amendments must be placed in
adjudication if the basic proceeding dealing with the permit application is not already at an
end.
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The staff takes this to establish that, until the final curtain has fallen on a
construction permit proceeding, there is the obligation on its partto make full
disclosure of any supervening developments or newly acquired information
which comes to its attention. Whether the record of that proceeding should then
be reopened by the Board to receive formal evidence on the matters disclosed
would be determined by resort to the test laid down in Vermont Yankee: Do the
new disclosures give rise to "a significant safety-related issue"? ALAB-167, 6 AEC
at 1152 (emphasis suppJied).6 .
Applying the McGuire- Vermont Yankee doctrines to this case, the' staff
concludes that there are post-initial decision developments (unrelated to the
permit amendment applications) which must be placed before the Licensing
Board and which might necessitate further consideration at the supplemental
hearing. We are told specifically of two generic safety concerns pertaining to the
operation of Westinghouse pressurized water reactors. The first brings into
question whether there has been an underestimation of the loadings on the
support structures for the reactor pressure vessel. The second is in the area of the
seismic and environmental qualification of certain equipment associated with the
reactor. Both of these matters are now being studied by the staff on a generic
basis. It appears, however, from a recent staff report submitted to a licensing
board in another proceeding that it may be as much as another year before this
study is completed. 7
,
Apart from these generic safety concerns, the staff initially suggested to us
that the Licensing Board also might have to inquire into whether the Vogtle
facility is now in compliance with the recently adopted Appendix I to 10 CFR
Part SO, which establishes "numerical guides for design objectives and limiting
conditions for operation to meet the criterion 'as low as practicable' for
radioactive material in light-water-cooled nuclear power reactor effluents."
CLI-75-5; NRCI-75/4R 277 (April 30, 1975). q. Potomac Electric Power Co.
(Douglas Point Nuclear Generating Station, Units 1 and 2), ALAB-218,
RAI-74-7 79,82-83 (July' 15, 1974). In a post-argument supplemental memorandum. however, the staff informed us that it no longer believes that Appendix I
'compliance is potentially an issue for consideration at the supplemental hearing.

'The single issue being considered in ALAB·167 was safety related (i.e., fuel
densification) and thus this Board was not there called upon to decide whether the same test
would apply to the reopening of a record on an environmental issue. We perceive no good
reason, however, why a different standard should be invoked.
'See "Answers to ASLB Questions on Preliminary Report of the NRC Staff," filed on
August 22, 1975 in In the Matter of Duquesne Light Co. (Beaver Valley Power Station, Unit
No. I), Docket No. 5()'334. That document, of which we can take official notice, represents
(pp. 2, 3) that the staff "expects" or "anticipates" that the review of each of the two
concerns "will be completed within [or in) twelve months".1t is further indicated that the
Advisory Committee on Reactor Safeguards would be 'advised of the results of the review.
Ibid.
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,
Appendix I has just been amended, effective September 4,1975, to provide
, that the requirements of paragraph D of Section II of the Appendix need not be
complied with
... by persons who have filed applications for construction permits which
were docketed on or after January 2,,1971, and prior to June 4, 1976, if the
radwaste systems and equipment described in the preliminary or final safety
analysis report and amendments thereto satisfy the Guides on Design
Objectives for Light.Water·Cooled Nuclear Power ,Reactors proposed in the
" Concluding Statement of Position of the Regulatory Staff in Docket·RM·
50·2 dated February 20, 1974, pp. 25·30, reproduced in the Annex to this
,
Appendix I."

40 F.R. 40816, 40818. Under paragraph D, an applicant must, given certain
circumstanc'es, augment its radwaste'system to effect a reduction in the radiation
dose to the population located within 50 miles of the reactor. See NRCI.75/4R
at 289. Since the Vogtle construction permit applications were docketed in
1973, the recent amendment applies here and the staff has now satisfied itself
that the Vogtle facility meets the guidelines referred to in it. Beyond that, the
staff has concluded that the facility meets the requirements of paragraphs A, B
'and C of Section II of Appendix I, which concern radiation doses to individuals.
See NRCI·75/4R at 288·89.
There is nothing before us which casts doubt upon the validity 'of the stafrs
present assessment. We thus see no reason why we should not acc'ept the stafrs
withdrawal of its earlier suggestion that there might prove to be a need for the
'Licensing Board to determine Appendix I compliance in the course of the
supplemental hearing. Accordingly, we do not consider that matter further in
this opinion.
B. For its part, the applicant reads McGuire more narrowly than does the
staff. In its view, all that was there held is that the Licensing Board (and this
Board) must be told of any newly acquifed information which is relevant and
material to issues which have been put in contest by one of the parties. Thus,
unlike the staff, it finds no mandate stemming from McGuire which might
obligate the staff to apprise the Licensing Board of the generic safety concerns
under present staff review.
In any event, the applicant insists, the supplemental evidentiary hearing is
not an appropriate forum for addressing those concerns. In a conceded departure
from the'position taken in its written submission (summarized in ALAB.285), it
is . now willing to have the Licensing, Board inquire, whether the changed
circumstances associated with the sought permit amendments (including the
cancellation of Units 3 and 4) have altered "in a material way the basic
environmental cost·benefit balance and safety determinations reflected" in the
initial decision (App. Tr. 25.26). It also professes a willingness to have the
Licensing Board determine whether there have been any significant post·June
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1974 changed circumstances with respect to such aspects of the facility as its site
and its design (App. Tr. 26, 33-35). But it does not regard what it characterizes
as ','developments in regulatory criteria" to be "changed circumstances" in this
context (ibid.). Rather, the applicant maintains, such developments both can
and should be dealt with in the first instance outside of the adjudicatory
framework. In this connection, we are reminded that, following the issuance of a
construction permit for a, facility, there often will be changes in safety-related
regulatory criteria applicable to that facility. These changes are normally
accommodated, to the extent necessary, through the backfitting process and the
applicant considers that process to provide an adequate vehicle for giving effect
to any new criteria which may be established as a result of the pending staff
review of the two identified concerns.

II
We have given careful consideration to the positions of the respective parties,
as summarized above. On a balancing of all of the relevant' factors appearing to
us, we conclude that the hearing' need not and should not encompass the generic
safety concerns to which we have been referred by the staff. Further, although
not entirely ruling out the possibility that some other safety matter might arise
which would have to be considered by the Ucensing Board, we think that to be
a remote coni!ngency.
A. To begin with, our decision in McGuire, ALAB-143, supra, takes us only a
short distance in deciding the question before us. The staff itself has readily
acknowledged that McGuire establishes no more than a reporting requirement:
as previously seen, it imposes a duty upon the parties to a still uncompleted
licensing proceeding to bring to the attention of the appropriate tribunal-the
Licensing Board or the Appeal Board as the case may be-"the new information
which is relevant and material to the matters being adjudicated."
If, as the staff maintains but the applicant disputes, the reach of McGuire
extends to newly evolved generic safety concerns of applicability to the reactor
urider' consideration, the staff has already discharged its disclosure obligation
thereunder by bringing those 'concerns to the attention of this Board. At this
juncture, it is we-not the Licensing Board-which has jurisdiction over the
basic construction permit proceeding. For, as of now, all that is within the
domain of the Licensing Board is what was remanded to it in ALAB-285 for
hearing and disposition; to wit, the two applications for permit amendments and
those issues directly raised by those applications.
'
In the final analysis, the situation here appears essentially no different than
it would have been had the applicant not applied for permit amendments. In
such circumstances, there would have been no room for question that, during
the, pendency of our sua, sponte' review of the initial decision, 'any new
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information or developments coming within the McGuire doctrine would have
had to be disclosed to us and not the licensing Board. It is equally beyond
doubt that, upon such disclosure, it would have been our task, at least ab initio,
to pass upon whether the new information or developments might warrant
further evidentiary consideration by the licensing Board of one or more issues
in the case. See, e.g., Northern States Power CO. (prairie Island Nuclear
Generating Plant, Units 1 and 2), ALAB-230, RAI-74-9 458 (September 25,
1974).
This being so, we need not resolve here the'disagreement between the staff
and the applicant respecting the precise dimensions of McGuire. What we must
determine instead is (1) whether, in the absence of the need for an evidentiary
hearing on proposed permit amendments, we would have been justified in
remanding the cause to the licensing Board for consideration of the newly
disclosed generic safety concerns; and (2) if not, whether it makes a difference
that the Licensing Board will be conducting a hearing on permit amendments
and could consider the generic safety concerns in the course of that hearing.
B. It is long.settled that the Commission may issue a construction permit for
a nuclear power reactor, in the face of yet unresolved generic safety concerns,
leaving those concerns for resolution prior to the time that the reactor obtains
an operating license. Power Reactor Development Co. v. Electrical Union, 367
u.s. 396 (1961); 10 CFR 50.35(a). And it is not uncommon for this practice to
be followed. The present case provides an illustrative example: Supplement
No.1 to the staffs Safety Evaluation Report (SER), issued on May 1, 1974,
took note (at p. 18-3) of the fact that the Advisory Committee on Reactor
Safeguards (ACRS) had expressed .its "continuing concern regarding generic
problems related to large water reactors." The staff pOinted out that those
problems " ... are being worked on by the various reactor vendors and will be
the subject of c'ontinuing attention by the ... staff. At s~ch time as improved
system designs are available that offer substantial additional protection to the
public health and sa'fety, such improvements will be backfitted to the Vogtle
units where practicable and necessary." Ibid. Thereafter, following the conclu·
sion of the hearing on radiological health and safety matters, the staff tendered,
inter alia, this proposed finding (11.25) to the licensing Board:
... In a letter dated April 16, 1974, to the Chairman of the Commission
(SER Appendix G), the ACRS identified items requiring further considera·
tion, including emergency makeup water wells, the 17 x 17 fuel array and its
effect on ECCS capability, reliability tests for the emergency diesel
generators, emergency plans .in light of the proximity of Vogtle plant to the
AEC's Savannah River Plant and the Barnwell Nuclear Fuel Plant, and
continuing concern regarding generic problems related to large water
reactors. In the letter, the ACRS concluded that these items can be resolved
during construction and that, if due consideration is given to these items, the
Vcigtle Plant Units can be constructed with reasonable assurance that they
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'can be operated without undue risk to the health and safety of the public.
(SER, Appendix G) Subsequent to issuance by the ACRS of its ApriI16,
1974 letter, the Staff issued on May 1, 1974 its Supplement No.1 to its SER
bound into Ex. S-7. TIlis supplement addresses the status of each of the
items identified by ACRS .and concludes that such items have been resolved
or will be resolved satisfactorily to the Staff prior to plant operation (SER
18.0).
The finding was adopted by the Board in its June 27, 1974 initial decision. See
Finding No. 28, 7 AEC at 1180. 8
We have been given no reason to believe that the two additional generic
safety concerns now disclosed by the staff need be treated in any significantly
different fashion. Specifically, the staff does not claim (and nothing before us
suggests) that either or both of those concerns may not be susceptible of
resolution-if not generically, at least insofar as these two reactors are
concerned 9 -by the time that Unit 1 is ready for operation. As earlier noted,
the staff anticipates the completion of its review of the concerns within
approximately a year. See fn. 7, supra. Whether or not the completion date for
Unit 1 is extended by the Licensing Board, the staff will have ample time
thereafter to determine, in the light of the product of the review, what design or
equipment changes (if any) might be necessitated:
In short, it does not appear to us that the emergence of the new generic
concerns amounts to the kind of extraordinary development which, under the
standards established in Vermont Yankee, ALAB-167, supra, might call for a
reopening of the record of the construction permit proceeding. At this juncture,
it cannot be said that these concerns (any more than those previously identified
in the proceeding) give rise to a significant safety issue requiring determination
at the construction permit level.! 0 Whether they will ripen into such an issue
remains to be seen; if so, there will be time enough on the operating license level
for the staff (and, if an adjudicatory hearing is held, the Licensing Board) to deal
with them appropriately.
The question remains whether a different result should obtain because the
licensing Board will be conducting a supplemental evidentiary hearing in all
events and thus could undertake to consider the generic safety concerns without
having to convene an independent hearing for that purpose. We think not. In the
first place, the fact that there may be an already available forum does not mean
that issues not ripe for adjudicatory consideration should nonetheless no\y be
heard. Beyond that, it is doubtful that the permit amendment hearing can be
deemed an available forum. Once again, it will likely be well into next year
I See also Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-123, 6 AEC 331,
348-49 (1973); Long Island Lighting Company (Shoreham Nuclear Power Station),
ALAB-156,6 AEC 831,844-45 (1973).
9 See Shoreham, ALAB-156, supra, at 844.
1. Vermont Yankee was, of course, an operating license proceeding.
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before the staff winds up its own review of the two generic safety concerns. By
that time, the hearing on the permit amendments conceivably might be
completed. In this connection, the applicant informed us at oral argument that,
unless that hearing moves forward with dispatch, the proposed sale (and with it
the resumption of construction) will be jeopardized, if not foreclosed altogether.
It will therefore presumably ask the Licensing Board to expedite the hearing.
The extent to which this may be feasible doubtless will be heavily influenced by
whether, in response to the notice of hearing published a few weeks ago, any
petitions for leave to intervene are filed and thereafter granted. But it is difficult
to perceive any justification for protracting the length of the hearing simply to
permit the possible introduction of issues which are totally extraneous to the
purpose for which the hearing has been ordered. 11
C. We have preViously alluded to the applicant's acknowledgment that the
Licensing Board is entitled to assurance that, since June 1974, the're have not
been changes in "project plans" pertaining to such aspects of the facility as its
site and design which (although unrelated to the sought permit amendments)
might bear Significantly upon the safety determinations made by that Board in
its initial decision. We think that acknowledgment to have been fully justified. In
determining whether any particular change of that character should be
considered at the hearing, however, the Licensing Board should bear in mind
that the test is whether a significant safety-related issue is presented by that
'
change. Vermont Yankee, ALAB-167, supra. 12

In
There is one other aspect of the supplementary evidentiary hearing which,
by reason of what was 'said by the parties at oral argument, requires some
mention. We were told by the staff that it is currently condUcting a further
environmental review of the facility in light of the reduction from four to two
units and the proposed extension of the prescribed earliest and latest completion
dates. According to the staff, this review may produce additional information
bearing upon, inter alia, alternatives to the construction of a nuclear facility or,
short .of that, to the chosen site or some other facet of this particular facility.
I I What has been said in this portion of our opinion would likely have equal application
to any additional generic safety concerns which might surface between now and the
rendition of the Licensing Board's decision 'following the supplemental hearing. Should the
occasion arise, we leave it to the Licensing Board to make that determination.
I • The applicant has already informed us of one design change: it proposes to install in
Units 1 and 2 an 'airborne particulate radioactivity monitoring system designed to
withstand a safe shutdown earthquake. Although the Vogtle PSAR will be amended to
reflect this change, and the Licensing Board will be asked by the applicant to modify its
initial decision to take account of it, it appears plainly not to give rise to a significant
safety-related issue upon which additional evidence would be required.
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The'staff contemplates providing the Licensing Board with any such information
acquired by it. This might be done by way of an addendum to the Vogtle Final
Environment Statement. Or the staff might seek to tender testimonial or
documentary evidence at the hearing. '
The applicant has explicitly disclaimed any opposition to Licensing Board
consideration of whether; by reason of either the request for extension of the
completion dates or the cancellation of Units 3 and 4, there has been a material
alteration in the NEPA cost-benefit balance which that Board had struck in the
initial decision.' This being so, we need not decide here whether such
consideration is required by statute or regulation, either as an integral part of the
adjudication of the permit amendment applications or in connection with the
still non-finalized construction permit proceeding. We are confronted, however,
with the applicant's expressed concern that the staff may seek an open-ended
reexploration at the supplemental hearing of all the environmental issues which,
albeit in the context of a four-unit rather than a two-unit facility, have already
been canvassed by the Board in the construction permit proceeding. As the
applicant sees it, neither of the' two changed circumstances in question might
justify a reopening of such issues (mentioned in passing by staff counsel) as
alternative siting of the facility and the impact of plant 'construction upon local
communities.
We would pursue a most perilous course indeed were we now to attempt to
flX a precise boundary for the Board's environmental inquiry. That must be left
in the first instance to the 'discretion of the Licensing Board, which will be in a
much better position to make an informed judgment on the necessary
ingredients of a reevaluation of the Vogtle cost-benefit balance in light of the
acknowledged changed circumstances. The applicant itself seems to concede as
much (App. Tr. 103).
At the same time, however, a few general observations may be in order at
this juncture. It will not be the Board's function at the supplemental hearing,
either in passing upon the permit amendment applications or in the discharge of
any obligations it might have with respect to the still on-going construction
permit proceeding, to embark broadly upon a fresh assessment of the
environmental issues which have already been thoroughly considered and which
were decided in the initial decision. Rather, the Board's role in the environmental sphere will be limited to assuring itself that the ultimate NEPA
conclusions reached in the initial decision are not significantly affeded by such
new developments as the reduction in size of the overall facility and the sought
extension of completion dates.
It remains to be seen, of course, whether the Board will be presented with an
affirmative claim by some party that the NEPA balance has been so affected.
Should'this occur, the' Board would be fully justified in requiring ~ convincing
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preliminary showing that there is a substantial basis for the ,claim. Only upon
such a showing would there be need for the Board to allow the matter to be
pursued in depth at the hearing.
We stress this point because our own examination of the record in the
construction permit proceeding, and more particularly, the Final Environmental
Statement and the initial decision, does not suggest at first blush that the
ultimate environmental determinations made by the Board hinged to an
important extent upon circumstances which no longer obtain. It does not readily
appear, for example, that alternatives to the facility itself, its site or some
integral part of it (such as its cooling system) were rejected for the sole or
primary reason that four-and not some lesser number-of units were to be
constructed. And, although it is quite true that the cancellation of Units 3 and 4
may well have occasioned a dimunition on the benefit side of the scale which is
not matched by an equivalent lessening in the quantum of environmental costs,
those costs do not appear of sufficient magnitude that the NEPA balance is
likely to tip against construction of the facility on that basis alone.
What has just been said should not be taken as a prejudgment of these
matters, let alone as reflecting a belief that the outcome of the further NEPA
assessment in light of the agreed·upon changed circumstances is already
ordained. It well may turn out that there are crucial factors which either have
been overlooked by us or will come to the fore in the course of the staff review
or otherwise. All we mean to do here is to urge that the Ucensing Board take
pains to insure that, insofar as addressed to the NEPA cost·benefit balance, the
hearing not be sidetracked by the injection of issues or concerns having no
discernible relationship to whether changed circumstances have invalidated the
balance previously struck.! 3

l'In a post.arg~ment memorandum solicited by this Board, the staff indicated that,
before it can complete its review of the effect of changed 'circumstances upon the
cost-benefit balance, it will need to obtain further information from the applicant in certain
specified areas. We were further informed that, once the requested information is supplied,
its review will be completed within six weeks.
We leave it to the Licensing Board to settle any dispute which may arise respecting the
reasonableness of the stafrs timetable or the relevance of the additional information sought
by the staff to the environmental questions which the Board must examine. The Board
should, of course, bear in mind the general guidelines set forth above.
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The scope of the supplemental hearing called for by ALAB·285 is to be
detennined by the licensing Board in conformity with the views expressed in
this opinion.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
Secretary to the Appeal Board
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ThomasW. Reilly, Chairman
Frederick J. Shon, Member
'Dr. Frank Hooper, Member

I n the Matter of
GULF STATES UTILITIES COMPANY

Docket Nos. 50-458
50-459
September 2, 1975

(River Bend Station,
Units 1 & 2)

Upon application for construction permits, Licensing Board issues 'partial
initial decision on environmental and site suitability aspects of the facilities,
making factual determinations requisite for the issuance of an LWA and
imposing certain conditions. Board also denies intervenor's motion to postpone
issuance of LWA pending final assessment of environmental impact of
radiological releases in light of new Appendix I to 10 CFR Part 50.
LWA: SCOPE OF INFORMATION REQUffiED FOR ISSUANCE
The issuance of an LWA does not depend upon aboard's finding that a plant
conforms to radiological health and safety requirements of Appendix I to 10
CFR Part 50, but only that (1) there is reasonable assurance that the plant can
be designed to conform to Appendix I; (2) if the plant is so designed, the
radiological impact will be of small weight in the environmental balance; and
(3) it is unlikely that any cost incurred in modifying the plant to meet Appendix
I would be so large as seriously to disturb the cost-benefit or plant.
vs.·alternatives balances.
TECHNICAL ISSUES DISCUSSED:
1. Radiological releases (as·low·as·practicable);
2. Use of "duty factor" in the context of forecasting uranium requirements.
, APPEARANCES

Troy B. Con~er, Jr., Esq., and M'ark J. Wetterhahn, Esq.,
of Conner, Hadlock & Knotts, Washington, D. C., and

419

Stanley Plettman, Esq., of Orgain, Bell & Tucker, Beaumont, Texas,. for the Applicant, Gulf States Utilities
Company.
Kenneth W. Kennon, Esq., St. Francisville,Louisiana, for
the Intervenor, Will Pozzi.
1,

c. James Gelpi, Esq., Executive Assistant Attorney General,
Julian Johnson, Esq., 'and Richard Troy, Jr., Esq., for the
State of Louisiana. ,
Lawrence Brenner, Esq., and David E. Kartalia, Esq., Office
of the Executive Legal Director, U.S. Nuclear Regulatory
Commission, Washington, D. C., for the NRC Regulatory
Staff.
.

PARTIAL INITIAL DECISION (PARTIAL CONSTRUCTION
PERMIT PROCEEDING-ENVIRONMENTAL MATTERS AND
SITE SUITABILITY ONLY)
•

1

.i. INTRODUCTION
On October 23, 1973, the U. S. Ato~ic Energy Commissio~l published
"Notice of Hearing on Application for Construction Permits" (38 Fed. Reg.
29243) with respect to the application filed by the' Gulf States Utilities
Company ("Applicant") for construction permits to build two boiling water
reactors, the River Bend Station, Units 1 and 2 ("RBS" or "the facility"), to be
located in, West Feliciana Parish, Louisiana. 2 The Notice set forth the
requirements pursuant to the Atomic Energy Act of 1954, as amended, and the
National Environmental Policy Act of ·1969 to be met prior to the issuance of,
construction permits.' The Notice also .provided that any person whose interest
might be affected by the proceeding could file a petition for leave to intervene, .
in accordance with the requirements of 10 CFR §2.714, not later than
November 26, 1973, and also further notified interested persons to file requests
for limited appearances pursuant to the provisions of 10 CFR §2.715. In

a

I In accordance with the Energy Reorganization Act of 1974, 88 Stat. 1233, the Atomic
Energy Commission has been abolished and its regulatory responsibilities have been assumed
by the Nuclear Regulatory Commission.
2 The proposed facility would be constructed on a 3292-acre site near the east bank of
the Mississippi River, approximately 24 miles north-northwest of Baton Rouge and 3 miles
.
southeast of the town of St. Francisville:
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addition, the Notice designated this Atomic Safety and Licensing Board
("Board") to conduct the hearing in this proceeding.
Though the Notice set forth all the issues which must be considered and
decided by this Board to determine whether construction permits should be
issued to the Applicant, this Partial Initial, Decision addresses only the
environmental issues specified by 10 CFR Part 51 and the site suitability issues
specified by 10 CFR SO.lO(e)(2). An initial decision on the remaining
radiological health and safety issues, and this Board's ultimate decision on
issuance of the construction permits, will be issued after concluding further
public hearings on the remaining radiological health and safety aspects of the
application.
'
Pursuant to the Notice, a timely joint petition for leave to intervene was
filed on November 26, 1973 by William H. Pozzi and Ray Lefebvre. The
Applicant objected to the granting of the petition on the grounds oflack of both
interest and acceptable contentions. The Nuclear Regulatory Commission Staff
(Staff), while objecting to several of the state'd contentions, took the position
that the petitioners had satisfied the interest requirement and that at least three
contentions were set forth in compliance with the requirements of 10 CFR
§2.714.
,
On December 27, 1973 the Board held a special prehearing conference to
hear argument on the petition to intervene. In its "Special Prehearing
Conference Order," dated January 3, 1974, the Board ruled -that three
contentions were admissible and admitted Messrs. Pozzi and Lefebvre as J9int
Intervenors. The Board, upon the suggestion of the Staff and Intervenors,
deferred ruling on the remainder of the contentions pending discussions among
the parties to narrow,. simplify and clarify the issues, including the three
contentions found prima facie admissible., "
'
_
On January 30,1974, the Applicant, pursuant to 10 CFR §2.7.l4a, appealed
this Board's grant of intervention to the Atomic Safety and Licensing Appeal
Board (Appeal Board). The Staff on March 6, 1974, filed a brief before the
Appeal Board in opposition to the Applicant's appeal. On March 12, 1974, the
Appeal Board issued ALAB-183 denying Applicant's appeal andaffirming this
Board's January 3,1974 Special Preheadng Conference Order. 3 ,
On April 8, 1974, we issued a,Notice and Order,fo'r a Second Prehearing
Conference to be held on May 7,1974. The Order directed 'the parties to confer
in advance to refine and 'clarify Intervenors' contentions. On May 3, '1974,-the
Staff filed a "Status Report on Behalf of all Parties" which (1) set' forth seven
contentions then advanced by Intervenors; (2) noted objections by the Applicant and/or Staff to several of the contentions advanced by' 'the Intervenors;
,

•

"

I '

,

S Gulf States Utilities Company (River Bend Station, Units 1 and 2), RAI-74-3, 222
(March 12, 1974).
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(3) stated that all other contentions previously advanced were withdrawn; and
(4) proposed a schedule for discovery.
Immediately after the May 7,1974 prehearing conference in St. Francisville,
La., the Board inspected the proposed plant site (by low.levellight aircraft tour).
Following the pre hearing conference, at which argument was heard on the seven
contentions advanced in the "Status Report," the Board issued its "Second
Prehearing Conference Order and Rulings on Contentions," dated May 22,1974,
approving the proposed discovery schedule and admitting four of the conten·
tions advanced by Intervenors. The contentions dealt with:
Contention I-Geothermal and solar energy alternatives
Contention 2-Alternative of a coal·fired plant
Contention 3-"As low as practicable" releases through the pasture·cowmilk pathway
Contention 4-Alternative of underground siting
On October 3, 1974, one of the Intervenors, Mr. Lefebvre, filed a "Motion
By Intervenor to Withdraw" from the proceeding. The Board, by its ruling dated
October 22, 1974, granted Mr. Lefebvre's motion. Accordingly, Mr. Pozzi is now
the only intervenor in this proceeding.
'
By Joint Motion dated October 11, 1974, the Intervenor, Applicant and
Staff filed a withdrawal of Contentions I and 2, relating to geothermal and solar
energy alternatives, and the alternative of a coal-fired plant. The Board approved
the withdrawal of Contentions rand 2 in its Order dated December 20,1974.
'In a letter to the Staff dated October 15, 1974, Mr. Frederic J. King, Jr. ,- a
New Orleans attorney, requested that his "intention to intervene" be entered in
this proceeding. Both the Staff and Appiicant responded that Mr. King's request
was manifestly untimely (one year late) without any explanation therefo're, and
in addition failed to set forth his interest or any contentions as required by 10
CFR §2.714. In its December 16, 1974 "Order Denying Petition To Intervene,"
the Board denied Mr. King's petition for the reasons advanced in the Stafrs and
Applicant's responses, and advised Mr. King of his right to appeal pursuant to 10
CFR §2.714a. No appeal was entered by Mr. King.
On February 4, 1975' and March'12, 1975, the Applicant and Staff,
respectively, filed motions for -summary disposition of Intervenor's two
remaining contentions.' In its "Rulings on Motions for S~mmary Disposition,'>4
the Board denied the motions with respect to Intervenor's Contention 3 ("as low
as practicable" rele'ases through the pasture-cow-milk pathway). However, the
Board granted the motions for summary disposition of Intervenor's Conten~ion 4 (alternative' of underground siting) on the basis that the affidavits of the
Staff and Applicant and Intervenor's affidavit in response showed that:
'
I

4 Gulf States Utilities Company (River Bend Station, ,Units 1 and 2), NRCI~7SI3: 246
(March 20, 1975).

•

422

Contention 4 does not present a reasonably practical or presently-feasible
alternative to the proposed method of construction of the River Bend
nuclear facility, in terms of costs, present availability of alternative
technology, or the time-frame in which the new electric power is needed to
, be on-line. See NRDC v. Morton, 458 F.2d 827,837-838 (D.C. Cir. 1972),
on the "rule of reason" principle that N EPA was never intended to require an
agency to extend environmental consideration to. alternatives that are
remote, speculative or outside the time-frame within which the new facility
is needed. [Id., at 250]
On March 11, 1975, the Attorney General of the State of Louisiana (State),
petitioned to participate in this proceeding as a'represe'ntative of an interested
state' pursuant to 10 CFR §2.7.J5(c). No party objected and on March i9, 1975,
the Board approved the State's participation pursuant to Section 2.715(c).
The evidentiary hearing sessions on environmental and site suitability issues
were held on March 24, 25, 26, and 27,1975 and May 20 and 21,1975 in Baton
Rouge and St. Francisville, Louisiana. In accordance with 10 CFR §2.715; a
number of limited appearance statements were made in both Baton Rouge and
St. Francisville. The Applicant and Staff responded during the course of the
hearing' to the questions posed in the limited' appearance statements, and in
addition, the Staff mailed comprehensive written responses to the limited
appearors. The Board is satisfied that the relevant questions raised were fully
addressed. Two new questions raised by the State, the availability of uranium to
fuel the RBS and the dose through the sweet potato pathway, were extensively
considered by the Board as part of the evidentiary hearing and are discussed,

infra.

.'

The record in the case to date consists of a 1,349-page transcript of the
prehearing conferences and evidentiary hearing containing, inter alia, the
testimony of witnesses for the Staff, Applicant and the State (Intervenor
presented no witnesses) and the exhibits' which were received in evidence as
listed in Appendix A ("list of Exhibits"). [Appendix A is omitted from 'this
'publication but is available at the Commission's Public Document' Room,
Washington, D. C.] Proposed findings of fact and conclusions of law' were
submitted by both the Staff and the Applicant, but not by the Intervenor nor
the State.
On April 30, 1975, the Nuclear Regulatory Comnussion issued its Opinion in
the Appendix I Rulemaking Hearing-Numerical Guides for Design O'bjectives
and limiting Conditions for Operation to Meet the Criterion "As Low As
Practicable" for Radioactive Effluents, Docket No. RM 50-2. CLI-75-5, NRCI75/4R, 277. The new Appendix I became effective June 4, 1975 and is
applicable to this proceeding. Pending the submission of evidence which
evaluates the environmental impact of radiological releases fiom the RBS in light
of the new analysis being performed by the Staff pursuant to Appendix I, the

i

423

Board kept the record of the proceeding open at the end of the May 21, 1975
hearing session, although the parties agreed to file incomplete proposed findings
of fact on subjects not affected by the unresolved issues.
, The Board took this' action over Applicant's objections that it is not
necessary that the Staff's analysis be subrititted prior to our determination, in
view of the Board's authority to amend the FES as appropriate. (Tr. 1315) In
the 'first instance, the Board notes that at the time of our May 21, 1975 decision
to keep the record open, no party;' including the' Applicant, had submitted
evidence in the record of this proceeding evaluating the radiological impact of
the RBS in light of the new Appendix I. Subsequent to that, Applicant, by the
vehicle of its proposed finding, purported to present such an analysis. The Board
found that this was an unacceptable substitute for the evidence required because
the Applicant's findings relied on the very Staff analysis (in the FES and
testimony at the hearing) already in the record which the Staff itself was in the
process of re-evaluating. Thus, there was no independent analysis to substitute
for the Staffs which could serve as a basis for the required determination, even
if we felt we could proceed in. the absence of the Staffs reevaluation. In any
event, the Board found that it could not proceed to a determination, of the
crucial (and indeed, contested) issue of the environmental impact of radiological
releases from the RBS in the absence of the Staffs reanalysis of both its FES
and the supplemental testimony related to radiological impacts previously given
, by its witnesses. s
,
By Motion 6 dated July 17, 1975, the Staff submitted its evidence on the
potential effect application of the new Appendix I might have on the RBS
cost-benefit environmental analysis. The evidence consisted of three affidavits
,(Norris, Hewitt and Kastner) and the Staff moved that such evidence be
admitted, that the record,be closed, and that a schedule be set for the filing of
,such supplemental proposed findings and conclusions as would relate to the
.Staffs Appendix I assessment testimony. In fact, the Staffs testimony on this
point does not purport to be a complete final reassessment of the precise impact
the new Appendix I standards will have on the River Bend facility. Such a
detailed assessment is still underway. Rather, it is a limited, interim analysis
utilizing calculations resulting in an '~upper bound assessment" of the potential
radiological impacts from normal operation of RBS. The Applicant joined the
Motion to admit the Staffs evidence, close the record, and set a schedule for

,.
'For an Appeal Board holding that the Applicant's analysis cannot be taken as a
substitute for the appraisal of the Staff, see Texas UtUities Generating Company, et. 01.
(Comanche Peak Steam Electric Station, Units 1 and 2), ALAB-260, NRCI·7S/2, 51,at 55
(February 26, 1975).
'''NRC Stafrs Motion For Admission of Evidence Showing Potential Effect of
Appendix I on NEPA Cost·Benefit Analysis."
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'receipt or'supplemental findings. The Board, by Order' of August 1, 1975,
received the Staffs evidence, closed the record and set August 16, 1975 as the
deadline for the filing of supplemental findings. Both the Staff and Applicant
submitted supplemental fmdings on the Appendix I issue, but not the
Intervenor, nor the State (but see discussion of Intervenor's August 12 Motion,
infra.).
"

II. FINDINGS OF FACT
A. National Environmental Policy Act Requirements
and the Environmental Impact Statements

1. As required by 10 CFR Part 50, Appendix D8 . the Applicant submitted
with its application, an Environmental 'Report (ER) dated September 24, '1973.
The ER, as amended, was received into evidence as Applicant's Exhibit No.2.
'(Tr. 377) Pursuant to the requirements' of the National Environmental Policy
Act of 1969 (83 Stat. 852) as implemented by E.O. 11514 and the CEQ
guidelines of August 1, 1973 (38 F.R. 20550) and based on the environmental
information submitted by the Applicant in the ER, as supplemented, and on its
independent analysis and review, the Staff prepared a Draft Environmental
Statement (DES) which was issued in June, 1974. Bya Notice of Availability
published June 7, 1974, the public was invited to ,comment on the DES. (39
Fed. Reg.' 20227) Copies of the DES were also provided to appropriate Federal,
State and local 'agencies, for their comment. In September 1974 the Staff
published its Final Environmental Statement (FES) (39 Fed. Reg. 35993) which
includes, among other things, the full text of all comments received with respect
to the DES (Appendix A) as well as the Staffs responses to those comments
(Chapter 11). The FES was received into evidence as Staff Exhibit 1. (Tr. 561,
hereinafter referred to as "FES" or "Staff Ex.l ".)
2. Certain testimony filed by the Staff at the evidentiary hearing amended
the FES in some respects. (Errata and Update of the Final Environmental
Statement by Jan A. Norris, Environmental Proj'ect Manager, following Tr. 561;
Tr. 823·825) The FES, as amended by the record of this proceeding, fully
describes the need for the units, the plant site, the major systems of the plant,
the environmental effects of site preparation and transmission line construction,
the ,environmental effects of both plant operation and postulated design basis
accidents, and the Applicant's environmental monitoring program.
J

I

'''Order Receiving Staff Evidence, Closing Record and Setting Schedule for Submission
of Supplemental Findings." '
,
"
I Since the Notice of Hearing was published, 10 CFR SO, Appendix' 0 has been
superseded by 10 CFR Part 51. (See 39 Fed. Reg. 26279).
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, 3. The FES contains a cost benefit analysis which considers and balances the
environmental effec~s of the proposed facility, alternatives available for.reducing
or avoiding adverse environmental effects, alternative methods for generating
electricity, and ,the environmental, economic, technical and other benefits of the

RBS.

!

r

.

4. The Staff concluded on the basis of its analysis and evaluation, set forth in
the FES, that after weighing the environmental, economic, technical and other
benefits of the RBS against its environmental and other costs, that the action
called for under the National EnvironmentafPolicy Act of 1969 (NEPA) and 10
CFR Part 50 Appendix D is the issuance of construction permits subject to
certain limitations to protect the environment. (FES, p.iii '[iteins 7a.f] arid
Tr .823) The Board, on the basis of its consideration of the entire record, concurs
that these are appropriate conditions to be imposed on the construction permit.
Further, the Board finds that ,the FES as supplemented and corrected by the
testimony and evidence presented in this procee'ding, is a comprehensive and
adequate review and evaluation' of the environmental il!lpacts resulting from
plant con~truction and operation.
B. Compliance with Federal Water Pollution <;ontrol Act
5. The Commission may not issue any license or permit' for the facility
'unless, in compliance with §40l of the Federal Water Pollution Control Act
Amendments of 1972 (FWPCA), the State of Louisiana' either certifies (a) that
there are no applicable effluent limitations or standards under § §30l, 302,306
and 307 of the FWPCA ("negative certification") or (b) that there are such
applicable standards and limitations and the discharges from the River' Bend
,facility will comply with those standards and limitations ("positive certification") or (c) in the alternative has waived certification.
.
, 6. On October 8, 1974 the Environmental Protection Agency promUlgated
effluent limitations and standards which defined the various levels of technology
contemplated by the FWPCA to reduce the discharge of pollutants. 40 CFR Part
'423 (39 Fed. Reg. '36186). Accordingly, compliance with §401 of the FWPCA
can now only be demonstrated by a "positive certification" or a waiver of
certification.
"
7. In a letter to the Applicant dated October 25, 1974, (Applicant's Exhibit
3B), the Louisiana Stream Control Commission stated:
The Commission in approving these waste treatment facilities is of the
opinion that the discharges will not violate water quality standards of the
State of Louisiana. Therefore, in accordance with provisions of Louisiana
Revised Statutes of 1950, Title 56, Section 1439(5)-Act 628 of the 1970
Louisiana Legislature-this is your letter of certification from the Louisiana
Stream Control Commission that the installation complies with Section
21(b) of the Federal w,ater Quality Improvement Act of 1970.
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This purported certification was, of course, not the required certification
. pursuant to §401 that the discharges from the facility will comply with the
applicable effluent limitations or standards of § §301, 302, 306 and 307 of the
FWPCA. Accordingly, by letter dated December 2, 1974 the. Applicant
requested such certification from the Louisiana Stream Control Commission.
(Applicant's Exhibit 3C)
': 8. By letter dated December 13, 1974 (Applicant's Exhibit 3D), the
. Louisiana Stream Control Commission replied as follows:
This is in response to your letter of December 2, 1974, requesting a
certification pursuant to Section 401 ,(a)( 1) of the Federal Water Pollution
Control Act (FWPCA) (33 USC 1251 et seq.) that the discharge from the
. construction' and operation of the River Bend Station Units 1 and 2, will
comply with the applicable provisions of Sections 301, 302, 306 and 307.
The Louisiana Stream Control Commission (Commission) has already issued
a permit to Gulf States permitting it to discharge treated waste from the
River Bend Station and has already stated. its opinion, by letter of
October 25, 1974, that the discharge will not violate water quality standards
of the State of Louisiana. However, the Commission is not in a position to
grant your request of December 2, 1974, because the Commission does not
intend to take any action with respect to such discharges oth~r than our
letter to you of October 25, 1974. The Commission does not intend to take
any certification action as requested in your letter of December 2, 1974, in
light of the promulgation of OctoberS, 1974, regulations by the Environ·
mental Protection ,Agency (EPA) specifying best practicable control technology currently available and . best available technology economically
achievable. When EPA issues a draft National Pollutant Discharge Elimination System permit with respect to such River Bend Station, the Commission
will take up the certification for River Bend Station required by Section 401
(a)(1). PL92·500 (FWPCA).
.,

This letter shall not be construed as a denial of the certification requested by
your letter of December 2, 1974.
The Applicant and Staff agree that the December 13, 1974 letter from the
Louisiana Stream Control Commission is a failure or refusal, to act on a request
for certification and therefore, as expressly provided for in §401 (a)(1) of the
FWPCA, constitutes a waiver of the §401 certification requirements. ("Applicant's Motion To Convene Hearing," dated February 5, 1975; "NRC Staffs
Answer To Applicant's Motion To Convene Hearing," dated February 21; 1975).
The Board agrees: The letter clearly states that while certification has not been
denied, no further action will be taken on the request for §401 certification
, until a draft National Pollutant Discharge Elimination System (NPDES) permit is
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'issued. This will not occur until the approximate time frame of proposed
operation, clearly more than the maximum reasonable time of one year for a
certification request to be acted on, as specified in §401(a)(I).
9. In accordance with §5 of the Commission's "Interim Policy Statement On
Implementation of Section 511 of the FWPCA" (IPS) (38 Fed. Reg. 2679), since
there are applicable limitations promulgated pursuant to the FWPCA, but no
certification of compliance pursuant to sections 401 or 402 (NPDES permit),
the Board has examined the compliance of the facility with the applicable
limitations promulgated by EPA.
10.-The Board has considered the evidence filed by the Staff'J and the
Applicant! 0 on this matter and concludes that the facility is in compliance with
the applicable EPA requirements, including application of the "best available
technology economically achievable" 'as required by 40 CFR Part 423. With
respect to the limitation of heat from the main condensers, this standard
requires th~ facility to use a closed-cycle cooling system (40 CFR §423.13; Staff
Assessinent, at 4). This requirement is met by the Applicant's plans to install
mechanical-draft cross-f1~w, wet cooling towers to dissipate the waste heat from
, the circulating cooling water. (Staff Assessment, at 4; Applicant'S Exhibit 3E, at
3). In addition, the Board concludes that the applicable EPA requirements
would not affect the conclusions of the analyses of water-related alternatives
cond~cted by the Applicant and t~e Staff and considered by the Board, i~fra.
C. Impacts

on Land Use

1l.'The primary impacts of the RBS on land use will be the utilization of
about 850 acres of the 2679-acre originally proposed site for construction
activities. (Staff Ex. I. p.4-1; App. Ex. 2, Table 4.1-3, Figs. R4.1.10-1, 4.1-1,and
4.1-2) In addition, some impact will result from the construction of transmission
facilities and the, clearing of rights-of-way (Staff Ex.1, p.4-2; App. Ex.2,
Sect. 4.2), as well as a major impact resulting from the dewatering of the terrace
aquifer at the rate of about 20,000 gpm during the early phase of construction.
(Staff Ex. 1, p.4-2, App. Ex. 2, Sect. 4.1) In addition to these major impacts
construction of a new access road to the site, connecting Highway 61 to Route
965, and the haul road will require about 9.4 acres of land. (Staff Ex.1, p.4-1;
App. Ex. 2, Fig. 10.10-1)

9 Stafrs ,Assessment of Compliance of the River Bend Station with Environmental
Protection', Agency Effluent Guidelines an'd Standards (hereafter "Staff Assessment"),
following Tr. 564.
10 Applicant's Testimony of James Meitzen'-cOmpliance of the River Bend Station
with the EPA Agency Effluent Guidelines a'nd Standards for Steam Electric Power
Generating Point Category (Applicant's Exhibit 3E).
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D. Impacts of Construction
12. Construction of the plant will require the preemption of approximately
850 acres. Of this land, about 564 acres is wooded and will' require clearing; I
about 28'6 acres is open pasture. (Staff Ex.!, p.4-1) After construction is
completed, about 86 acres which will have been used for stockpiling of spoil and
fill material will be cleared and then allowed to revert to its natural state. (Id.)
Seven ponds totalling approximately 4.7 acres will be destroyed by construction
of RBS, but a new 33-acre pond will be constructed by the Applicant (Id.), and
of the 850 acres, about 476 acres will be replanted in grasses 'and other
vegetation, and the remaining 278 acres will be occupied' by permanent
structures. (Staff Ex.l, p.4-1; App. Ex.2, Sect. R-4.1.11-1)
,
"
13: The major road to be constructed on the site will lead from the 'reactor
buildings to the riverfront structures. (Staff Ex.!, p.4-1) The road will cross the
southern portion of the site and will include a bridge which spans Alligator
Bayou. The new sections of this road will require about 16 acres ofland. (Id.) A
branch of the Illinois Central Railroad currently traverses the site and will serve
as railway access to the site; Two sidings will be constructed onsite to lead from
the main tracks onto the immediate plant site. (Id.) The Board finds that the use
of the railroad branch line and the construction of the sidings onsite are
acc'eptable.
14. Construction of the plant ~I require some excavating of the area. Some
of the material so excavated will be used as backfill; those materials unsuitable'
for use as backfill will be distributed along the transmission line right·of·way and
seeded. (Staff Ex.!', p.4·1; App. Ex.2, Sect. '4.2.4) Dust control during
coristruction will be accomplished by use of sprinkler trucks as necessary and by
surfacing access roads, heavily used construction roads, and ~ajor parking areas.
The effects of erosion on the site will be minimized' by the ,use of remedial,
methods such as seeding and straw cover. (Id.) About four temporary pits
(75 x 15 x io ft.) will be used to dispose of washings from concrete operations.
(Id.,· App. Ex.2, Appendix M) After settling, the effluent water will: be
discharged to West Creek, and the disposal pits will be backfilled with soil when
nearly full. (Id.) Materials cleared from the site and other combustible
construction wastes will be burned in accordance with present local ordinances.
Noncombustible construction wastes will be buried onsite. (Staff Ex.l , p. 4·1)
15. Clearing of the plant area and excavation of soil material will result in
unavoidable erosion into the West Creek-Grants Bayou system. West Creek will
be rechanneled into a concrete·channeled storm drain and this Will help,
minimize erosion, but increased levels of turbidity are expected in Grants Bayou
following local rainfall. (Staff Ex.!, p.4-6) West Creek and Grants Bayou are
subject to scouring by heavy runoff following local rainfall. When flow' is' ,
reduced, sediments suspended at hlgh flow rates will deposit until the storin
•

•
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resuspends the material and moves it downstream. (ld.) The impact on aquatic
production from rechanneling the middle reach of West Cree~ and from
increased sediment loading in its lower reaches will be limited because it is an
ephermal (temporary) stream and is normally a low producer. (ld.) The Board
agrees with this assessment.
"
16. Construction of the transmission lines and towers will affect approximately 526 acres of forested land. (Staff Ex.1, p.4-2; App. Ex.2, Sect. 4.3.1.2)
Approximately 85.5 miles of transmission lines will be laid by the Applicant. Of
this total length, about 33.7 miles will traverse forested areas, about 36.1 miles
will pass through pastures, about 13 miles will traverse cropland, about 2 miles
will pass through residential areas, and the remaining approximateIy 0.7 mile will
cross rivers, railroads, and highways. (Staff Ex.l, p.4-2; App. Ex.2, Sect. 3.9)
The greatest impact of transmission line construction will be the clearing of 526
acres of forested areas with resulting loss of habitat. However, the Applicant has
outlined and the Staff has evaluated plans for restoring low-growing ground
cover by seeding and fertilization. (ld.) Pasture land will be the other major
category of land affected by construction of the transmission lines. However,
this land can continue to be used for this purpose after construction. (Staff
Ex.I, p.4-2)
17. In addition to the areas to be impacted by construction of' the
transmission lines, the Applicant has indicated that one to four residences may
have to be relocated. (Staff Ex.1, p.4-2) To mitigate'these potential impacts, the
Staff requested that the Applicant submit additional information on the impact
of the transmission lines and possible alternate routes. (Staff Ex.l, Appendix C)
Based upon the information submitted and the Staffs evaluation of same, the
Staff concurred with the Applicant that the proposed transmission line corridors
were 'the best selected on a benefit.cost basis. (Staff Ex.1, pp.9-16, 9-17) The,
Board concurs in the Staffs and Applicant's analyses and conclusions and we
conclude that the plans drawn for minirrrlzing land impacts due to transmission
line construction are acceptable.
18. In addition, since forest and pasture lands are abundant in this region of
the country,' use of the referenced acreages for plant and transmission line
construction will not have a significant effect on land use patterns in this area.
We also note that no historic sites, archaeological sites or recreational areas are
expected to be affected by plant or transmission line construction. (Staff Ex.1,
pA-2)

,

..

19. Another major impact, construction of the embayment on the eastern
bank of the Mississippi River and at the location of the intake structure and
barge slip
result in the addition of about 10 tons/hr. of sediment into the
river over a period of about three months., (Staff Ex.l, p. 4-6; App. Ex.2, Sect.
4.1.4) The introduction of this amount of sediment into the river from dredging
will hardly be noticeable beyond the actual dredging area because the river
normally carries a suspended sediment load of about 31,250 tons/hr. (Staff

will
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Ex.l, p.4-7) In addition, the thalweg (deepest part) of the Mississippi River is
near the east bank' at the site' of the dredging and the rapid flow of the river
should enhance mixing and minimize deposition. (Id.) Even at low·flow
conditions (100,000 cfs.), the additional sediment load of 10 tons/hr. would
amount to less than I ppm. (Id.) The Board concludes that the impacts from
dredging at the RBS site will be minimal and are therefore acceptable.
20. In response to 'the Stafrs review of the application, the Applicant has
made a number 'of commitments to limit the adverse environmental effects of
construction of the facilities. (Staff Ex.1, pp.4·8, 4-9) In addition to those
commitments set forth'in the FES, and in response to a concerned person who
made a limited appearance (Mrs. Broadbent, Tr. 240), the Staff proposed the
following additional condition (Tr.823):
Construction of the station may result at times in temporary closing of the
roads in the vicinity of the site. The Applicant shall assure that safe and
continuous access between St. Francisville and all affected properties is
maintained throughout the duration of such closures.
The Applicant has agreed to this additional condition (Tr.825) and we find it
acceptable.
,
,
21. In sum, the Board finds that the adverse impacts on the site area from
construction of the River Bend Station have been adequately described and
evaluated. The Board further finds that the measures committed to by the
Applicant, together with the additional measures recommended by the Staff,
will ensure that adverse environmental effects will be at the minimum
practicable level during construction of the RBS.

E. Dewatering
22. A major impact of RBS construction will be the dewatering of the
terrace aquifer. (Staff Ex.1, p.4·2; App. Ex.2, Section 4.1) Dewatering of this
aquifer will be necessary for about 16 months during the excavation and backfill
phase of construction of the facility's major buildings. Water will be 'pumped
from the aquifer at the rate of about 20,000 gpm in order to lower the water
table from about 57 ft. msl to about 12 ft. msl. Also the terrace aquifer will
supply water for construction use from an 800·gpm capacity well drilled to a
depth of about ISO ft. Expected use will be about 75,000 gal/day. (Staff Ex.l,
p.4-2)
.
23. The Applicant and the Staff have evaluated the terrace aquifer
drawdown potential. As a result of the dewatering activities' at the site, the
drawdown is expected to be detectable within a 2·mile radius. (Staff Ex.l, p.4-2)
Within 2,000 ft. to 2 miles of the construction area there are about 22 wells that
utilize the terrace aquifer. Ten of these wells produce from levels between 0 arid
-50 ft. msl; the rest are deeper. (Id.) The StaWs and Applicant's evaluations
indicate that the watertable surface is not expected to be lowered below 30 ft.
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msl at a distance of 2,000 ft. from the site and beyond, and therefore dewatering
is' not expected to have a significant effect on water use in the area. (Id.; App.
Ex.2, Section 4.1; Tr.792-3) The Board concurs 'with this assessment of the
drawdown p~tential for the RBS site and environs and concludes that
dewatering and withdrawal of water during construction will not affect water
usage in the area.
,
24. The dewatering. discharge will be sent to Grants Bayou via a stilling
basin., (Staff Ex.l, p.4-2, 4·6; App. Ex.2, Appendix M, Request 2.7.33) Thus
during the 16-month period of dewatering, Grant's Bayou will become a
continuously flowing stream. The dewatering process will provide a base flow of
about 46 cfs. (Id.) Except when it receives runoff from local storms, water
quality in the Bayou will be donunated by well water which is colder than
normal for Grant's Bayou and is richer in silicates and total phosphorous. The
increased flow is expected to offset deposition of the increased sediment load
associated with storms, tending to keep the bed of Grant's Bayou scoured of fine
silts and clays. (Id.)
25. During the period of dewatering of the terrace aquifer the aquatic
organisms which inhabit Grants Bayou may be impacted by the change to a
continuously flowing stream as well as the increased silicates levels and the
colder than normal water injected into the bayou. (Staff Ex.l, p.4-7) Because
phytoplankton use energy from the sun to convert water, carbon dioxide, and
minerals into organic matter they will be affected by the increased turbidity
which decreases the depth of the photic zone, thereby decreasing the volume in
which· phytoplankton cim survive. (Id.) In addition, zooplankton may be
affected by clogging of their filtering mechanism in areas affected by increased
suspended sediments. Also the cooler temperature of the water will likely cause
a transitory period oflower abundance. (Id.)
26. Benthic organisms are likely to be affected in Grants Bayou because of
potential alteration 'of the substrate during land clearing, construction, and
dewatering. (Staff Ex.l, p.4-7) Increased scouring of fine silts and clays could be
detrimental to benthic organisms requiring soft silty sediments and encourage
forms more adaptable to continuously flowing water. (Id.) However', the Staff
has stated in the FES that after dewatering activities cease, the Bayou will revert
to, an intermittent stream and app~opriate biological communities will become
reestablished. (Id.) The Board concludes that the impacts on Grant's Bayou
resulting from dewatering activities at the RBS site will not be longlived and are
,
therefore acceptable.
27. In sum, the Board finds that the impact on the site and environs from
the dewatering of the terrace aquifer have been adequately described and
evaluated by the Applicant and Staff. We conclude that adverse environmental
e'ffects from this activity will be at the minimum practicable level during
'
'
construction 'of the RBS and are accep~able.
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F. Impacts of Operation
28. The River Bend Station will use a closed-loop cooling water system with
mechanical-draft cooling towers for the rejection of heat. (Staff Ex.1, p.3-3) The
turbine condenser system circulation will be 1,018,000 gpm, and the service
water 83,000 gpm. (ld.) The makeup water will be taken from, and blowdown
returned to the. Mississippi River. At maximum consumption, 62.4 cfs (28,000
gpm) will be taken from th'e river, of which 47.7 cfs will be lost by evaporation,
2.7 cfs will be returned to the river from the water treatment system, and 12.0
cfs will be returned as blowdown. (ld.)
29. The evaporative losses for both units represent 0.05% of the minimum
expected river flow and 0.01% of its annual mean flow. (Staff Ex.1, p.5-1) The
Staff has evaluated the loss of riverwater at this rate and concludes that it is not
expected to affect any navigational; recreational, or consumptive uses of the
Mississippi River. (ld.) We concur with the conclusions drawn by the Staff.
30. The principal physical impact of the RBS heat-dissipation system. is
expected to be from atmospheric effects of the mechanical-draft cooling towers,
including fog and salt .deposition. (Staff Ex.1, p.5-7) The probable hours of fog
and the amount of salt deposition (drift) from the cooling towers were estimated
by, the Staff using the Oak lUdge Fog and Drift code, and weather 'data were
obtained from the U.S. Weather Bureau hourly weather-data tape from Ryan
Airport, Baton Rouge, Louisiana, for the IO-year period .1963-1972. (Staff Ex.I,
p.5-3).;
" , .
31. An average 0[: 1150 hr/year of natural fog and no icing was recorded for
the period. (ld.) The Staff has calculated that a maximum ·additional fog,
approximately 12 hr/year, is expected in a southern direction at a distance of
two miles. (Id.) Applicant, basing its calculation on Ryan Airport data and on
one year of onsite .data and using other calculational techniques (App. Ex.2,
pp.5.1.10ff), estimated about 44 hours of fog due to tower operation 2,000 feet
south of the towers. The Board views these calculations as in reasonable.
agreement when variability of the data and state-of·the-art are considered, and
the Board .further believes that the calculation indicates there will be no fogging
problem. Further, even the small amount of fogging predicted will be confined
to Applicant's property (App. Ex.2, p.5.1.13), as will any icing which may
occur. (ld.) The Board concludes that fogging and icing due to the towers will be
of insignificant impact.
, 32. Salt deposition from cooling tower drift is expected to be the most
significant nonradiological impact of', station operation on the terrestrial
ecosystems at the RBS site. (Staff Ex.1, p.5-7; App. Ex.2, Section 5:1) The Staff
and Applicant testified that salt deposition rapidly diminishes as 'the distance
from the towers increases, thus no observable effects due to drift are expected
outside the site boundary. (Staff Ex.1; p.5.16; Tr.550, 660) Notwithstanding the
different assilmptions for draft-rate and droplet size distribution in each analysis,
,
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both the Staffs and the Applicant's analysis indicate that at Y2 mile from the
towers about 180 lbs/acre/year deposition rate is expected. (Staff Ex.l, pp.5-5,
5-6) In general, the Staff and the Applicant agree that salt deposition will not
significantly affect .plant or animal life because the plant is located in an area,
which has high precipitation, and most of the salt which will be deposited will be
continuously leached from the vegetation. (Tr.551, 660} In addition, the
Applicant is committed to a monitoring program to identify any salt drift effects
on 'vegetation at the site and is.a1so committed to take remedial actions should
salt deposition have significant adverse effects on the vegetation at the site.
(Tr.550-2) ,
.
33. The Board agrees that the impacts of fog, icing, and salt deposition
resulting from operation of the cooling towers will not be significant, and with
the implementation of the monitoring program and any necessary remedial
measures, the potential' for adverse environmental. impacts will be further
minimized.
i ,
,:I.
34. The operation of the River Bend Station could potentially affect the
aquatic ecosystems on and near the site through entrainment and impingement
of organisms, and from blowdown effects-both thermal and chemical. (Staff
Ex.I, pp'.5-18 through 5-21) Entrainment would affect chiefly two species,
gold eye and freshwater drum, since their fertilized eggs, unlike those of other
species present, are not demersal. (Staff Ex.l, p.s-19) Egg·s of other species could
only be entrained if deposited in water of sufficient turbulence to keep them in
suspension until they reach the intake aperture. (Id.) 'The· embayment area
around the. proposed in take structure will be deep and well flushed and is not
likely to be attractive as a spawning ground. (Id.) The Board agrees that with
the exception of, the aforementioned species, the impact of entrainment' in the
RBS intake structure will be minimal and is, therefore, acceptable;
. 35. The goldeye is not an important commercial or sport fish iri -the River
Bend reach of the river and only limited reproductive activity occurs ,locally_
(Id.) However, the freshwater drum is an important commercial fish in the lowe.r.
Mississippi River. The fertilized eggs of both of these species would be vulnerable
to entrainment if they .are' swept into the vicinity of, the makeup structures.
(Id.) However, as the impact on total population of these species in the affected
portion of the river is small (Id.), the Board concludes that the overall impact on
these species will also be small.
36. Those organisms too large to pass through the intake screens 'will be
subject to impingement. For the RBS, however, this is not. likely to be a
Significant problem because the intake structure is located at a point where the
channel of the Mississippi River is near the east bank (StaffEx.l, p.5-18), and
fish are not normally attracted to the fast· flOwing channel. However,
construction of the embayment may provide an attractive slow-moving area for
fish, increasing ·the relative numbers subject to impingement. (Id.) This increase
is not expected to be significantly large however and, based on the Staff and
,
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Applicant's evaluations of the impingement potential, we conclude that even
with an increa'se in the relative numbers of fish in the vicinity of the intake
structure,the potential loss of fish by impingement will be minimal.
37. The River Bend Station will discharge water ,into the Mississippi River
which will elevate the river water temperature. (Staff Ex.1, pp.3.7, 5.19) The
cooling water, mainly blowdown from the cooling towers,. will be discharged to
the river just downstream of.the intake cove, about 610ft. down river from the
intake. (Staff Ex.1, p.3-7; App .. Ex.2, Supp.3, Fig. R.3.4.2a) The nominal
blowdown rate
be 14 cfs, giving a discharge velocity of about 3 ft/sec. (Id.)
The monthly average discharge temperature will vary from about 66°F in winter
to about 90°F in summer. (Staff Ex.1, p.3.7) The Stafrs evaluation of the
thermal discharge potential indicates that the rate of discharge will be small
compared with minimum flows of the lower Mississippi River. (Staff Ex.1,
pp.s.19ff.) The fish populations in this par~ of the Mississippi River are tolerant
of a wide range of temperatures (temperatures in the river sometimes reach
87°F) and should be.capable of maintaining themselves during short periods of
thermal stress. Further, the thermal plume will,be restricted to the fast·flowing
channel that fish normally avoid, and blockage of migration is not expected to
occur. (Id.)
," '
38.1The Staff has also asserted that during the summer, the 1°F isotherm is
expected to extend only 50 ft. downstream from the point of discharge. (Id.)
Since most local species of fish, except the ,goldeye and the freshwater drum,
have ova that are demersal, and many lay their eggs in shallow, calm areas where
vegetation is present, the thermal plume will not affect such areas. Further,
because the plume is baSically a surface phenomenon, it should have no adverse
effect on demersal ova attached to the substrate. (Id.) The buoyant and
semibuoyant' eggs of the goldeye' and freshwater drum may be subjected to the
thermal plume, but the limited extent of the plume' will make the impact of
minor importance. (Id.) The Board agrees that the discharge of heat will be
comparatively small and that the impact on fish popUlations in the river will be
,
minimal.
'
39. Phytoplankton and, zooplankton will be subject to thermal stress once
entrained in the thermal plume. (Id.) This' degree of stress will depend on the
portion of the' plume into which they are entrained and the len'gth of time they
remain within that temperature'region. Th'e Applicant has 'estirnatedand the
Staff has concurred that during the winter, plankton could be exposed to
temperature increments from' 2° to 56.s°F above ambie~t for a period of 3:5
min.; during the summer, the maximum, increment would be about '9°F. (Id,)
The Board, concurs' that -this increase in temperature for the short exposure
period would' cause a minimal effect on the plankton community, and is,
therefore, acceptable. Since the plume is basically a surface phenomenon, it
should'have negligible effeCt on benthos. (Id. at 5-20)

will
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40. Chlorine wiIl be added as a biocide to each unit. (Staff Ex.l, p.3.19)
Chlorination (to a maximum of 3 ppm) will occur before the cooling water
enters the main condensers,and the system is expected to be treated for
approximately 60 min/day. (ld.) Monitors on the blowdown line will automati·
cally stop the chlorination when the free residual chlorine level in the blowdown
reaches 0.1 ppm. (ld.) The Staff on the basis of these measures estimates that
the chlorine discharged to the Mississippi River will be diluted to acceptably low
levels within a 200 ft. zone downstream from the outfall. The Board agrees that
the measures for restricting chlorine discharge to the Mississippi River are
acceptable.
,
_ 41. In addition to chlorine, the Staff. has stated that low·radioactive level
liquid waste and nonrecoverable wastes from regeneration of makeup demineral·
izers will be neutralized and discharged to the river periodically after, mixing
with the cooling. tower blowdown. (Staff Ex.l, p.S·20) In order to meet the
Louisiana -State water quality criteria of 120 ppm for sulfate, the ~verage
effluent at its average concentration of sulfate will require about a IS, to 1
dilution with Mississippi River water. (Staff Ex.!, p.s.20) This will require about
180 cfs of the river flow, and the Staff and Applicant have estimated that the
necessary dilution will occur less than 200 ft. downstream from the outfall.
42. The Board concludes ,that operation of the' RBS will not 'have a
significant impact on the biota of the Mississippi River. In addition, we note that
the site is sufficiently remote that unacceptable noise levels of operating'
machinery, including the cooling towers, will not be audible offsite (Staff Ex.l,
p.S.21; App. Ex.2, Section 5.7.1), and, the 'air 'pollution from occasional
operation of the diesel engines on emergency equipment will not be Significant.
(Staff Ex.!, p.3.19) Further, the impact from the influx of operating personnel
on recreational facilities will not be significant. (Staff Ex.l, p.S.21) We,
therefore, find that the environmental impacts from operation of the RBS will
be within acceptable limits.
"

:

G. Radiological Releases
43. During routine operation of the plant, smali quantities of radio~ctive
material will be released to the' environment. Their release must be controlled in
accordance with Part 20 of the' Commission's regulations. In addition, an
applicant for a construction permit must identify' the design objectives and the
means to be employed for keeping levels of' radioactive mat~rials in effluents to
unrestricted areas as.low~ils.practicable. On June 9, 1971, the COnlmission
published in' the Federal Register (36' Fed. Reg. 11113) for public comment
proposed Appendix I to 10 CFR, Part SO which would have provided numerical
guides for design objectives and technical specification requirements for limiting
conditions ,for operation for light.wilter.cooled nuclear power reactors. On
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November 30, 1971 (36 Fed. Reg. 2275), the Commission published notice ofa
public rulemaking hearing on the proposed amendments ..
44. The Applicant's analyses presented in the ER (ER Section 5.3) to show
, compliance with the "as-Iow-as-practicable" criterion and the Staffs evaluation
contained in the FES (FES Section 5.4) were based upon the proposed
Appendix I and certain regulatory guides interpreting it. As of the start of the
· evidentiary hearing in this proceeding, the Commission had not issued its
decision in this rule making proceeding.
45. On April 30, 1975, the Commission issued its decision in the RM 50-2
rulemaking proceeding (40 Fed. Reg. 19439, May 5, 1975) amending its
regulations to, inter alia, provide a new Appendix I to provide numerical guides
for design objectives and limiting conditions of operation to meet the criterion
'of "as-Iow-as-practicable". At the evidentiary hearings, the Staff requested that
the record be held open until a Staff position on the new Appendix I could be
developed and material pertinent thereto could be offered in evidence. The
Board agreed to do so over Applicant's objection. (Tr.1315)
46. On July 17, .1975, Staff offered for admission into evidence the
affidavits of Norris, Hewitt, and Kastner on the subject of compliance with new
Appendix I. No party objecting, the Board accepted the affidavits in evidence by
its order of August 1, 1975 (but see Section III, infra.).
47. In this partial initial decision, the Board will first consider the facility's
compliance with the "as-Iow-as-practicable" criterion prior to the adoption of
Appendix I by the Commission, and will evaluate the environmental impact as it
was assessed in the Final Environmental Statement (Staff Ex.I) issued before the
Commission published its new Appendix I. The impact of new Appendix I on
this radiological assessment is discussed in Section II.H. below. It must be borne
in mind that the discussion in this present Section II.G. represents the Staffs
best evaluation of the environmental. impact of the design proposed. The
· treatment in Section I1.H. represents an estimated upper limit to impacts under
certain broadened considerations dictated by new Appendix I. Exact evaluation
of such broadened parameters will be deferred until, the safety hearings (see
discussion in Section II.H. and Section III, infra).
48. The Staff. and Applicant have calculated the releases of radioactive
materials in the liquid wastes (ER Section 3.5; FES Section 3.5)., The Staff
indicates that 1.2 curies per year per reactor will be released, excluding dissolved
gases and tritium, but has utilized a value of 3.0 curies per year to account for
anticipated operational occurrences and equipment downtime (FES Section
3.5.1.7). Based on data from operating boiling water reactors, the Staff
estimated the tritium releases to be 20 curies per year per reactor (FES Section
3.5.1.7). The Applicant has estimated releases of radioactive material in liquid
. effluents of 0.015 Ci/yr per reactor, excluding tritium and dissolved gases and 16
· Ci/yr per reactor of tritium (ER Section 3;5). The Applicant's lower. release
values can be reconciled with the Staff assumption due largely to differences in
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the quantity of liquid waste recycled in the waste collection subsystem (WeS);
the Staff assumed that 10% of the wes Stream will be discharged over the life of
the plant due to equipment downtime and anticipated operational occurrences,
whereas the Applicant assumed total recycle of the stream (FES Section
. 3.5.1.7).
49. Based on the more conservative Staff evaluation, the calculated amou'nt
of radioactive material in liquid effluents from Units 1 and 2, exclusive of
tritium and dissolved gases, will be less than 5 curies per year (FES Section
3.5.1).
SO. The whole body and critical organ dose resulting from the release of
liquid effluents, considering the significant pathways to man, including water,
fish, and invertebrate ingestion, swimming, boating and fishing have, been
calculated to be substantially less than 5 mrem/year '(FES Sections 3.5.1.7;
5.4.2.1; 5.4.2.2). '
51. The gaseous waste treatment and ventilation exhaust systems will consist
of equipment and instrumentation necessary to reduce releases of radioactive
material in gaseous effluent and from equipment and building vents. The
principal source of gaseous radioactive waste will be the offgas' from the main
condenser air ejectors. Additional sources of gaseous wastes will be ventilation
air from the auxiliary, turbine, arid fuel handling buildings and gases collected in
the con~ainment building. The release of radioactive gases from the turbine gland
seals will be negligible since clean steam will be supplied for these seals. The
treatment system for offgas from the main condenser' air ejector will be a
refrigerated (O°F) charcoal delay 'system providing for decay of short·lived noble
gases prior to discharge to the atmosphere through the turbine building vent (ER
Section 3.5; FES 3.5.2.1).
52. With regard to the main condenser offgas treatment, the Staff and
Applicant each calculated that the release of iodine from this source would be
negligible (ER Section 3.5; FES Section 3.5.2.1). The Staff calculated that 730
curies'per year of noble gases would be released while Applicant calculated 1700
curies per year, the difference being accounted for by the different assumptions
of air leakage irito the condenser. (FES Section 3.5.2.1)
53: Radioactive gases will be released to the turbine building due to steam
leakage. In the FES, the Staff calculated the turbine building vent release to be
250 curies per year for 'noble gases and 0.07 curies per year per reactor for
iodine-131. This was based upon release of the ventilation air from the turbine
building without treatment. (FES Section 3.5.2.3)
54. The main condenser mechanical vacuum pump will' be used during
reactor startup to exhaust air from the main condenser. The Staff calculated that
the mechanical vacuum pump operation would release 2700 curies 'per year of
noble gases with the Applicant's estimate somewhat higher because of a higher
assumed usage factor. (ER Section 3.5; FES Section 3.5.2.4) The Staff assumed
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that radioactive gases will be released to the containment building due to leakage
from reactor associated equipment and calculated that 0.01 curies per' year per
reactor of iodine-I 31 will be released. (FES Section 3.5.2.5)
55. As described in the FES (see FES Table 3.4), these sources represent all
of the significant 'pathways of release' of gaseous radioactive effluents from the
facility. The Staff dose calculations based upon its assumed releases were
performed, using annual average site meteorological conditions and assuming the
release occurs at a constant rate. (FES Section 5.4.2.3) As stated in the FES, the
release of radioactive materials in gaseous effluents from the simultaneous
operation of Units I and 2 will result in a whole body dose of less than 10
mrad/year due to gamma radiation and .less than 20'mrad/year due to beta
particles at or beyond the site boundary. The Staff also concluded that the total
, quantity of iodine-I 31 released to an unrestricted area will not exceed I Ci/yr
'per reactor. (FES Section 3.5.2.8) The maximum calculated annual individual
doses d~e to gaseous effluents were .32 mrem to- the whole body area and 1.4
,
millirads to the skin, both at the site boundary. (FES Table 5.5)
56: The primary food pathway to man involves ingestion by dairy cows of
radioiodine deposited onto grazing areas. Consumption of milk from these cows
can result in exposure to,the thyroid of a child who is assu'med to consume one
liter o'f milk daily from a ~ow grazi~g 12 'monilis annualiy. (ER'Section 5.3; FES
Section 5.4.2.3) "
'
57. At the time' the FES was issued, there was' a difference between the
Applicant and Staff as to the ability of the gaseous release control equipment, as
then proposed, to meet the "as-I~w-as-pnicticable" criterion with respe~t to the
, rel~ase of, iodine. The Applicant had undertaken a series of tracer tests of the
ground level release type to demonstrate ,that natural dispersion at the site,
assuming ground level releases, was sufficiently better than the Staff model's
predictions as to preclude the need for additional inplant control measures.
58. At the hearing, the Applicant stated that it accepted the fact that no
, credit would be given for the tracer tests in the Stafrs "as-low-as-practicable"
catculations. (Tr. 419) The Applicant reserved the right to pursue further courses
, of a'ction neces~ary'to demonstrate the adequacy of the River BJnd design which
was originally proposed in the En~ironmental Report with respect to the
treatment of routinely released gaseous radioactive effluents. (Tr.419; ER
Suppl. 7) "
,
"
,
"
59. As a result, the Applicant made the foll.owing commitment:
If necessary'in the judgment of the NRC Staff to assure that rou~ine River
Bend gaseous releases will be "as-Iow·as.practicable". Gulf States agrees that
a principal architectural and engineering criterion of the facility design will
be the instailation prior to facility operation of ~harcoal 'adsorbers or a stack.
•

J

•

'

60. The Applicant has agreed to submit the proposed design of any needed
, additional dose reduction equipment to the Staff for its review and evaluation
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prior to installation. The equipment, if needed, would be installed prior to
facility operation. (ER, Suppl. 7)
61. The Staff presented testimony at the hearing with regard to the
calculated dose from the facility should the charcoal adsorbers or stack be added
to the facility. The calculated dose with the addition of charcoal adsorbers is
5.64 mrem per year to the critical child's thyroid through the pasture.:...cowmilk pathway. The Staff concluded that the use of such equipme.nt results in
doses which meet the design objective of "as-low-as-practicable". (Affidavit of
Dr. Michael A. Parsont on Radiological Dose from Airborne RlIdioiodine
Through the Air-Pasture-Cow-Milk Pathway in the Vicinity of the Proposed
River Bend Station Units I and 2, Tr. following 700 [hereinafter "Parsont
Testimony"]).
' . " ,
62. The Board has examined the commitment (ER Supp1.7) in vie~
the
resulting calci.llated dose and is satisfied that either the addition of appropriate
charcoal adsorbers or of a stack if required by the NRC:Staff, is a feasible 'and
practicable manner 'of meeting the "as-Iow-as7practicable" criterion as implemented through the proposed Appendix I. (ER Suppl.7)
63. The combined dose due to gaseous effluents to the population living
within a SO-mile radius
using projected 1980 population was '.calculated
to be•
• f
'
0.08 man-rem. (FES Table 5.8) Other pathways considered in: calculating the
man-rem dose from radioactive effluents from the plant were drinking water
(negligible), consumption of fish (0.34 man-rem) and invertebrates (0.17
man-rem) and recreation (1.08 man-rem) (FES Table 5.9, Section 5.4.2.5). The
total man-rem from radioactive effluents totals 1.67 compared to the 70,000
,man-rem delivered to the popUlation ~ithln so miles of the River Bend facility
as a result of the average natural background dose rate of about 0.1 rem/year in
' .
.
this region.
64. As a result of a li~ted appearanc1e statement and because of sweet
, potato farming in the vicinity of the River Bend Station (ER Secti~n 2.2), the
Board asked the parties to examine' the pathways for human radiological dose
for any nuclidewhi~h will be released by, the Station and address the maximum
dose to any individual from the sweet potato pathway. "
,
65. ~oth the :Applicant and' Staff agreed that no water-borne pathway exists
to man via the sweet potato. There is no use of Mississippi water for irrigation,
and surface waters and ground water in the vicinity of the site could not reach
the sweet potato growing area. (Applicant's Ex.7 at p. 1; Response to March 31,
1975 ASLB Questions 1 arid 2 [hereinafter "Parsont's Response on Sweet
Potato'~] at pp.2-4) In spite of this fact, the Staff calculated ~ dose through the
liquid pathway using conserVative parameters and concluded that the dose to an
individual was only 0.17 mrem whole body and the criticalo'rgan dose was 0.65
. mrem to the bone. '
66. The Applicant and Staff calculated that the maximum dose which could
be delivered through the sweet potato pathway would be from airborne

or
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'radioactivity; They both chose extremely conservative rates of sweet potato
consumption in order to be responsive to the Board's inquiry concerning the
maximum dose. The Applicant utilized a consumption r~te of 110 pounds per
year while the Staff was 'even more conservative, utilizing 160 pounds per year.
(Applicant's Ex.7 at p.2; Tr.1289) While the Staff utilized values for the
bioaccumulation factors ' (or transfer coefficients) for concentration from the
soil to the sweet potato derived from the literature (Tr.1294-5)"the Applicant
measured these values on actual sweet potatoes grown in the area, utilizing the
soil in which they were grown. The Board considers that the Applicant's
approach satisfies the concern of the witness for' the State of Louisiana,
Dr. Meyers, that the bioaccumulation factor values not be dependent solely on a
literature search. (Tr.1307·10) Other differences in assumptions were that the
Staff assumed all the sweet potatoes were eaten fresh while the Applicant
considered half were fresh and half eaten six months after Iulrvest. (Tr.l264-6)
In order to assure a conservative source term for the calculation, the Staff went
beyond the source terms utilized in the FES for gaseous effluents in that they
assumed a gaseous release of tritium. (Tr .1289·90)
67. The Applicant calculated the annual dose from the sweet potato,
assuming that the crop grew at the site boundary and, at the nearest existing
,sweet potato farm. At the site boundary, the dose was .0026 mrem to the whole
body, and 1.8 mrem to the critical organ. (Applicant's Ex.7 at ,p.2) The
corresponding dose at the nearest existing farm is .0048 mrem whole' body and
0.33 mrem to the bone. The Staff concluded that the whole body dose was 0.39
mrem whole body and 5.99 mrem to the thyroid for sweet potatoes raised at the
critical point on the site boundary. (parsont's Response on the Sweet Potato, at
p.1 0) The Staff concluded that, by virtue, of the conservative assumptions used
in its, calculation, the dose would, in actuality, be much smaller. The Staff,
therefore, still considered the pasture-cow-milk pathway to be the critical one.
Finally, the Staff concluded that the resultant dose from the ingestion of the
sweet potato would represent no measurable impact. '(parsont's Response on the
Sweet Potato at pp. 10-11)
68. At the hearing, the Board explored in detail differences in assumptions
and the resulting differences in doses calculated by the Applicant and Staff. The
Board concludes that in spite of these differences, considering the conservative
assumption used by both, the dose through the sweet potato pathway is n<?t
significant and does not represent a critical pathway to man.
69. The Board also inquired into the matter of "as-Iow-as-practicable" doses
for restricted area-occupational exposure. As indicated in the Staffs testimony
(Staff Response to ASLB Question 10 by Seymour Block (hereinafter "Block
Testimony"), following Tr.700), the figure of 400-500 man-rem per year
occupational radiation exposure per reactor given in the River Bend FES (5-14)
is a reasonable extrapolation of operating data 'for the purpose of assigning an
environmental impact. (Block Testimony, at 1) However, the major fraction of'
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occupational exposure is, from maintenance and repair activities, most of which
are unpredictable both as to frequency and as to radiation exposure resulting
from the activity. (Block Testimony, at 3) Therefore, neither the 400-500
man-rem per year' figure or any other quantitative value is used as an
"as-low-as-practicable" goal. Rather, occupational exposures are kept "as-lo~
as-practicable" by the use of appropriate plans, procedures and designs to reduce
such exposure, as presented in Regulatory Guide 8.8 an~ as implemented by the
Applicant in Chapter 12 of, the River Bend PSAR. The Board finds that this
approach properly implements the objective of keeping occupational exposure
"as-low-as-practicable", and that even if the exposures should, be as high, as
400-500 man-rem per year per reactor, the total impact on the human genetic
pool would be small in comparison with the 70,000 man-rem per year due to
natural bacJ<ground in the plant's vicinity. (Staffs Ex.! , p.5-15)
70. The Board finds that the radiological impact of the plant as described in
the Final Environmental Statement and further explored at the hearings will be
negligibly small.
H. Reassessment of Radiological Impact in the Light of Appendix I
71. The NRC Staff is presently in the process of reassessing its models for
estimating radiological releases a'nd doses to reflect the Commission's direction
in new Appendix I that such assumptions and models should reflect the· best
available evidence and should not substantially underestimate actual exposures.
Appropriate models are also under development for use in sequential costbenefit analyses for potential radwaste arguments. It will be some time before
these models are completed by the Staff and 'can be applied specifically to the
radwaste systems proposed for the River Bend facility to determine compliance
witli Appendix I. It is anticipated that the assessments will be' completed in
'
,
connection with the radiological health and safety hearing.
72. For th~ .present purposes, the Board' does not deem it necessary to
address the question of whether the plant's specific design complies with
Appendix 1. 1 I To make the partial initial decision at issue here, the Board need
only determine whether such'il design is possible, whether, if so, the impact of
'such a design would be small, and whether the cost of such a design' would
disturb the environmentlU balances (see discussion in Section m;infra.). Such
determinations can be made by considering the Staffs submittal concerning
Appendix I. On the basis of information presently available on the technology to
reduce radioactive effluent releases, the River Bend facility can be designed to
meet the requirements of Appendix I. (Hewitt Affidavit, at 2) In the event the
,

(

!.

I I That matter will, of course, b~ ventilated 'at the radidlogical health an'd'safet~ hearin~,
and at that hearing Intervenor's Contention #3, which bears' upon compliance with
"as-Iow-as-practicable" requirements, will also be dealt with.
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detailed assessment to determine compliance with Appendix I shows a need for
any additional equipment, the cost of any additional equipment required would
be insignificant in terms of the overall cost of the facility-less than one-half of
one percent of the overall cost of the facility-and thus would not affect the
overall cost-benefit balance_ (NorriS Affidavit, at 7)
73. The Staff has presently estimated how the use of newer data ,and the
broader consideration of population dose called for by Appendix I would affect
the dose estimates previously set forth in the River Bend FES. For this purpose,
the Staff performed certain calculations which result in an upper bound
assessment of the potential radiological impacts from normal operation of the
River, Bend .facility. The. interim calculations are reflected in the affidavits of
Mr. Hewitt (at Table 1) and Dr. Kastner (at 3-4). The calculations performed
result in dose estimates which are unlikely to be exceeded in the detailed
assessment. The upperbound dose estimates are based on revised estimated
releases calculated by Mr. Hewitt and based on current operating data applicable
to ·the radwaste systems proposed for the River Bend facility. (Hewitt Affidavit,
at 3) The release values used in the Staffs interim d0se calculations are not
anticipated to differ significantly from the values for the final assessment (Id.).
In any event, Dr. Kastner's calculation of upper-bound. dose estimates includes
sufficient conservatism to account for any variation that might occur in the
Staffs final calculation of radiological releases. (Id.) . '
74. The Staffs interim assessment is based on the most current operating
data available and includes broader consideration of the popUlation dose
(man-rem) impact by inclusion of the thyroid man-rem dose as reqUired by
Appendix I. In addition, although the FES did not explicitly consider carbon-14
and particulates released in gaseous effluent, they have been included in the
Staffs interim assessment. (Hewitt Affidavit, at 5)
,75. The follOWing are the revised estimates of radioactive effluent release
rates for the River Bend facility:
Calculations of Radioactive Materials in Total Emuen ts
Released from River Bend Station, Units I and 2

Ci per year
, Noble Gases
Tritium
Carbon-14
Radioiodines and other nuclides

7,900
120
19
6.S

(Kastner Affidavit, at '3; Norris Affidavit, at 5)
76. The "upper-bound" estimate of popUlation dose to the general public
due to effluents from the RBS is 66 man-rem to the total body' and 230
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man·rem to the thyroid. (Kastner Affidavit, at 4; Norris Affidavit, at 5) The
Board had some reservations about the calculational techniques issued in the
Staffs "upper·bound" assessment. In particular, we wished to know the source
of the C-14, and some ,details as to the method of estimating its quantity and
dilution. Our questions in those matters have been answered by correspondence
in the AlIens Creek case (Docket Nos. 50-466, 50-467) of which we have taken
official notice (vide Section III, infra, and Appendices C and D to this decision)
[Appendices C and D are omitted from this publication but are available at the
Commission's Public Document Room, Washington, D. C.]. The Board will
accept the Staffs estimates as upper bounds, but when detailed evaluation of
compliance with Appendix I is made the Board will wish to be certain that the
C-14 source from the nitrogen (n,p) reaction has also' been included for any
dissolved or gaseous nitrogen which may be expos'ed to neutronfluxes. Further,
as indicated in the affidavit of Mr. Norris, the detailed assessment will include an
evaluation of maximum individual radiological exposure, which will be con·
trolled by the requirements of Appendix I. As further indicated in Mr. Norris'
affidavit, this evaluation will include consideration of the sweet potato pathway,
which has been identified as a concern in this proceeding. (Norris Affidavit at 3)
77. As indicated in the affidavits of Mr. Norris and Dr. Kastner, the
upper.bound estimates show the radiological impact is larger than that contained
in the FES. However, the Board finds that this increase does not significantly
affect 'the results of the overall cost·benefit analysis of the River Bend facility.
(Norris Affidavit, at 6; Kastner Affidavit at 4). The portion of the NEPA
cost·benefit balance associated with radiological releases from the facility is
controlled by the Commission's interim value of $1,000 per total body man·rem
and/or thyroid mail·rem annualized cost as established in the rulemaking
decision. Applying the Commission's value to the upper.bound assessment of
approximately 300 man·rem and thyroid man·rem, the overall cost is less than
$300,000 per year, which is less than one·half of one percent of annualized
station cost described in the FES (Table 10-20) and not significant to the overall
cost-benefit balance in the FES (Chapter 10). (NorriS Affidavit, at 6; Kastner
Affidavit at 4)
78. Since changes to the Applicant's radwaste system could affect an
assessment of the potential radiological environmental impact after compliance
with Appendix I, it was necessary for the Staff to seek confirmation that the
Applicant does not intend, in connection with its application for construction
permits, to modify or remove any part of the radwaste treatment systems and
equipment presently described in its Preliminary Safety Analysis Report and
Environmental Report. As described in Mr. Norris' affidavit (at 4), the Applicant
has made this commitment. In view of this commitment, the radiological impact
of the plant will not be increased over that described in the Staffs interim
assessment.
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79. The Board finds that it has reasonable assurance that the plant will meet
Appendix I to 10 CFR SO; that the radiological impact of the plant'will be small,
and that costs to meet Appendix I will not materially affect the balances struck
in the Final Environmental Statement.
I. Environmental Effects of Transportation of Radioactive
Material and the Uranium Fuel Cycle .
80.'The Staff has evaluated the effects of the uranium fuel cycle as it
pertains to the RBS and the transportation of radioactive material to and from
the facility, in accordance with standard tables S·3 and S4 to 10 CFR Pait 51,
and has considered the effect of these impacts in the cost·benefit balance. {FES,
5-16, Table 5.10, 10·8 (uranium fuel cycle); FES, at 5.13-5-14, Table 5.7,
7~3-7-4, Table 7.3, Tr.565·567 (tr.msportation» The Board'has examined the
Staffs evaluations and concludes that they were properly performed pursuant to
the regulations, and that such environmental effects as pertain to' the RBS are
negligible.
'
'

at

J. Social and Economic Effects of Construction '.
and Operation
I

'

j

81. During the construction period, the impacts on residents of the
community near the· site. will primarily be from vehicular traffic on the roads
during shift changes. (Staff Ex.l, pA.8) The traffic on Highway 61 is expected
to increase from its current level of about 5000 vehicles per day to about 9000
vehicles per day during peak construction activities, which will result in
inconvenience to local residents during the shift changes. However, in the Staffs
judgment this impact will be relatively minor, and will be a maximum for only a
short period during the peak construction activities. (ld.) The Board concurs.
82. Construction at the site will also result in activities, sounds, and dust that
are common to large construction projects. (ld.) Dust generated by heavy
equipment will be controlled by the use of spray trucks. (ld.: App. Ex.2,
Section 4.1.3) In addition, the remoteness of the location in a sparsely
populated area' diminishes the significance of these impacts. (Staff Ex.l, p:4.8)
83. In order to mitigate these impacts of construction, among others; the
Applicant has made a number of commitments which are outlined in Section 4.5
of the FES. (Staff Ex.l, pp.4-8, 4-9) The Board has already given 'its approval to
.
'
,.
these commitments, supra.
84. It is expected that during the peak construcdcin year; over 2200 workers
will be involved in the RBS activities. Most of the workers will be from the
Baton Rouge area or will locate in Baton Rouge if they are not already
permanent residents. (Staff Ex'.l, p.4-8; App. Ex.2, Sections 4.1 :1.3,4.1.2) Only
a small number of workers are expected to move into
St. Francisville area.
(ld.) The permanent operating force will number approximately 95 individuals.

the
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(Staff Ex.1, p.s·2l) It' appears that the greatest demand .for additional housing
will be primarily satisfied through existing rental units as well as through mobile
home units brought into the area by the workers. (Staff Ex.1, p.4.8; App. Ex.2,
Sections 4.1.1.3, 4.1.2, 8.3)
"
.
85. The added population in the area due to construction of the RBS will
add small increases to the'local school population. (ld.) Co'mmunity services
expected to be required by the construction- personnel will be primarily in the
areas of fire and police protection, road maintenance and utility services. (ld.)
, 86. Construction and operation of the RBS will cause, substantial tax
revenues to accrue to local governmental entities. It is estimated 'that $2,400,000
will be paid hI taxes each year to the West Feliciana Parish School system: (ld.)
Ad valorem taxes on the site and the construction equipment will also
contribute revenues to the parish. (ld.) , Of course, members of the plant
construction force who purchase homes in the local area, and the permanent
plant operating force' of 95 'people will, together with their families, become
"
taxpayers on the local level. '
87. The Board finds that the Applicant has adequately described, and the
Staff has properly evaluated the likely social and economic impacts from
construction and operation of the 'River Bend Station. The Applicant will take
mitigating measures during construction which will, to the maximum extent
feasible, reduce the impacts of construction on the local site area. The Board
also notes that construction and operation -of the RBS will cause substantial
secondary benefits,' such as local taxes', increased payrolls, and increased
employment to accrue to the local community and, to local governmental
entities. The existence of these secondary benefits does not playa part in our
determination whether or not to proceed with RBS. However, we think it should
be noted that to the extent-construction and operation of the RBS do have an
adverse impact on the community, these secondary benefits do 'exist'and will
serVe in some measure to offset this impact.
r

K. Environmental Monitoring
,8"8. The Applicant has proposed preoperatio~al and operational program~ for
monitoring chemical, thermal, and radioactive effluents, and' for the conduct of
aquatic, terrestrial and radiological surveys. (Staff Ex.!, Chap. 6, pp. 6·1 through
6.7) A preoperational hydrological monitoring progr~m is under way on the
Mississippi River,' where the plant intake and discharge will be located, and on
Alligator Bayou and Grants Bayou, local streams that directly receive the runoff
fr~m the RBS site. (Staff Ex.1, p.6-!) In' addition, the Mississippi River is
routinely monitored for hydrological, physical, and chemical data by several
agencies. Daily measurements of temperature and, river stage, and the weekly or
bimonthly sampling fo.~ chemical, analysis at St. Franci~ville, Louisiana will be
'"
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undertaken by the U. S. Geolo'gical Survey. (ld.) River flows are recorded by the
U. S. Army Corps of Engineers about 50 miles upstream of the site: (ld.) , '
89. The Applicant also conducted a preoperational groundwater hydrology
study at the site which included a 72-hour pumpdown test at 2000 'gpm. (ld.,·
App. Ex:2, Section 4.1.1.5)
a'ddition, permanent piezometers equipped with
automatic' recording devices have been' located within 1000 'ft. of the site to
record fluctuating groundwater 'levels. (Staff Ex: I; 6.1 ~I ~2). The Staff and
Applicant calculated maximum levels of drawdownduring construction (see' ER
§4.1.1.6,'PES para. 6.1.1.2): The Board agrees with those conclusions and finds
the hydrological monitoring program to ~e adequate.
90 .. A preoperational o'nsite meteorological program was initiated by the
Applicant. Wind speed and direction are measured at: 30 feet and ISO feet;
vertical temperature gradient is measured between 30 feet and 1SO feet ambient
temperature and dewpoint temperature are measured at 30 and 150 feet; and
precipitation is measured at ground level. (Staff Ex.1, p.6-1) The Applicant has
also undertaken' extensive ecological and radiological monitoring programs.
Much of the preoperational mon~toring will continue until the plant begins
operation and, some will continue after operation starts, however, details of
operational monitoring will be described in detail in the technical specifications
for the operating license. (Staff Ex.l, pp. 6.2' through 6.7)
,
91. The Staff has reviewed the Applicant's preoperational and operational
program proposals and proposes that the following conditi~n be implemented to
minimize adverse environmental effects: ,The Applicant will be required to
conduct proposed monitoring programs, as summarized in Section 6 of the PES,
including, the modific~tions proposed by the StafL (Staff Ex.!, p. iii, Section 6)
The Board agrees that the condition is appropriate for the protection of the
environment and is to be made a condition to the construction permit.

In

J

L. Environmental' Effects of PoshI1ai~d Accidents '
92. The probability and spectrum of accidents that could occur at the River
Bend Station inducling associated fissio'nproduct 'releases have been analyzed as
to potential environmental effects by the Staff and Applicant. (Staff Ex.l;
Chap.7; App. Ex.2, Section 7) This was done in response to the standard
acCident assumptions and guidance' issued as a proposed amendment to
Appendix D to 10 CPR Part 50 by the Commission on December 1; '1971. (36
F.R. 22851)(ld.),'
'
,
, 93. In addition, the Staff responded to a Board question as to whether the
figures in the PES, Table 7.2 would require some modification as a result of the
necessary' modification of the River Bend' design to reduce calculated doses
which was noted in the Safety Evaluation Report (SER). The Staffs response,
which this Board accepts (Staff Response to ASLB Question #1; fo1. Tr.564
(hereinafter 'referred to as "Staff, Response"», indicates that postulated
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accidents, are evaluated realistically in the StaWs Final Environmental Statement. (Staff Response pp.1-2) Thus, consequences predicted in this way will be
far less severe than those given, for the same events in SER's where more
conservative evaluations are made for the purpose of assuring that adequate
engineered safety features ar~ provided. (ld.) The Staff concluded that while the
modification to RBS could result in some small reductions to the dose estimates
reported in the FES, the changes will not be large enough to warrant new
estimates or alter the conclusions presented in the FES. (ld.) Therefore, the FES
will not ~equire amendment to reflect the Appiicant's final modifications when
submitted. (ld.) The Board agrees with the Staffs conclusion on this matter. In
sum, the results of realistic anillysis have caused the Staff and Applicant
to
.
conclude (ER §7.1 and Table 7.1:3; FES §7.1), and the Board to find, that the
environmental risks due, to postulated radiological accidents are exceedingly
small.
"

M. Alternatives
94. The Staff conducted a thorough review and evaluation of alternatives to
the'RBS, including alternative sites, alternative energy 'sources, alternatives not
requiring ·new generating 'capacity, and alternative plant designs. (Staff Ex.1;
Chap. 9; App. Ex.2, Section 9J)' The Staff independently evaluated the
Applicant's review of alternative sites within its service. area. (ld.) The
Applicant's investigation identified ~even potential plant sites ~thin its service
are.,a. (ld.) In addition to those sites, the Board has also considered the possibility
of underground siting for the River Bend Station on the basis of affidavits
submitted to it in consideration of the Staffs and' Applicant's' pre-hearing
motions for summary disposition: As set :forth in Section I herein (Introduction), we have concluded 'that underground siting" of nuclear power plants is not
presently a viable alternative to the proposed facility. Furthermore, even if
present technology rendered underground siting as generally practical today~ the
particular geology of the River, Bend area w~uld militate against its use in this
region (FES, para. 9.1.2.3; see also affidavits of Durham and Derr, App. Motion
for Sumrruiry Disp., Feb. 4, 1975). ,
"
95. In order to select the best of the seven sites the Applicant used a rating
system based on location, physicaI.characteristics, ecology, transportation, and
transmission line requirements for the final evaluation process which resulted in
the selection of site UN" as the preferred site for the plant."(App. Ex.2, Section
9.2.2.1; Staff Ex.1, p.9-3) ,1Jte Staff assessed the alternative sites and found that
proposed site "N" and alternative site "R" were the most acceptable based on
the economic and environmental analysis. (Staff Ex.1, p.9-5). The Stafffurther
concluded that no alternative si~e demonstrated a significant overall advantage
over the proposed site in terms of environmental and technical costs. (ld.) On
the basis of the Staff and Appl~cant's evaluations of the proposed and alternative
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sites, the Board finds that the site selected by the Appli~ant for the RBS and the
Staffs evaluation of .that site is adequate, and that none of the alternative sites
would prove environmentally more acceptable...,
•
96. The Staff independently evaluated a number of alternative energy
sources, including alternative methods of generating the necessary electricity,
and alternatives such as purchased power, that would not require construction of
additional generating capacity. (Staff Ex.1, pp. 9-1, 9-2) Of the energy sources
considered, only coal and oil are viable alternative means of generating the
electricity required by the RBS service area. (Staff Ex.1, pp.:9-5, 9-6, :9-7)
However, the. economic .comparison clearly favors nuclear power. (Id.) Furthermore, coal and oil fired plants are considered to be unfavorable arternatives
because of greater land use, higher fuel cost, pollution abatement costs, and
greater aesthetic impacts. (Staff Ex.l, p. 9-6) In addition, oil is considered an
unfavorable alternative because political and economic factors could disrupt oil
supplies and prevent the Applicant from meeting its po~er commitments. (Staff
Ex.1, p. 9-7) Neither· the purchase of power,. diversity exchange from other
neighboring' utilities, reactiv~ting or upgradIng. an older plant, nor, operating
peaking units as baseload, are viable alternatives. to the generating capacity
represented by the RBS. (Staff Ex.1, pp.9-1, 9-2; App. Ex.2, Section 9.2;
Tr.518-9,534-7)
.
.
97. Based on a .review of alternative plant designs which include eight
alternative cooling systems (once-through cooling,. round mechanical-draft.
cooling towers, forced-draft hyperbolic towers, natural draft towers, dry cooling
towers, wet-dry towers, cooling ponds, and spray ponds or spray canals) (Staff
Ex.l, pp.9-12 through 9-14), the Board .concludes that the round mechanical
draft cooling towers selected by the Applicant and evaluated by the Stafr'(Staff
Ex.I, p. 9-12) are environmentally and technically the best choice for, the River
Bend Station heat dissipation system..
.
.
..:
98. The Staff also reviewed the proposed and the alternative intake and
discharge systems,. alternative .chemical, biocide, sanitary waste and. tra~smission
systems, .and hauling and access road, and concluded in each case that. th~
Applicant's choice .was a reasonable one. (Staff Ex.l, pp~ 9-15 through 9-18) .
99. In sum, the Board concludes that based on the overall evaluation of the
environmental, .technical and econ~mic parameters, the pfant as: proposed
represents the best selection from feasible alternatives.
; ....
I

.'

N. Need for Power
100. The Applicant's service area is shown in Figure 8.1 of the Staffs FES.
The most heavily populated areas, the most industrialized segments; and the
predominant load centers' in the Applicant's' service 'area are the 'Baton Rouge',
Lake Charles, and Beaumont areas. (Staff Ex.I, p.8-1) The Applicant is a
member of the Southwest Power Pool
(SPP), which is composed
of 14rriajor
.
' , '
1 .
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,

,

electric utilities in portions of seven' states '(Arkansas, Kansas, Louisiana,
Mississippi, MIssouri, Oklahoma, and Texas).12 This affiliation was established
for reliability purposes, but imposes rio 'obligation on members to make
electricity available. (Update',' p. 8.1) In fact, the Applicant has indicated that
neighboring utilities are scheduling increases to meet their oWn demand
requirements' and are not planning to establish substantial surpluses for sale.,(Id.,·
App. Ex.2, Table 9.1·1, Fig. 9.1·1) Each member is expected however, on the
average, t6 maintain a 'minimum capacity reserve of 15%' above expected peak
load. (Update, p. 8 . 1 ) '
"
.
, 101. The demand for electric energy in the Applicant's 'serVice ate a is
experienCing a period of sustained growth and is expected to continue growing.
The Applicant presently serves over 389,000 electric customers, and his annual
'
~
sales are in excess of 20 billion kilowatt hours. (Id.) ,
,102. The peak load demand on the system increased from 1531 Mwe in
1963 to 3896:in 1974 (Update, p.8.1; App. Ex.2, Supp.6, Table B). This
represents an average annual increase -of 14.0% (compound average annual
increase of 8.9%). (Update, p. 8.1) While the Applicant's actual 1974 peak load
was ,lower than previously forecast, his current projections reflect a continued
increase in demand though at a slower growth rate. (Id.) The Applicant's
projections of peak demand indicate an increase from 3896 Mwe',in 1974 to
7246 Mwe in 1985 for an ave'rage artnual increase of 7.8% (compound average
annual increase of 5.8%). (Id.) The Applicant has stated that Without the RBS
Units 1 and 2 its projected reserves above projeCted peak load would be 4.6% in
1982 and -9.7%-in 1984. (App. Ex.2, Supp. 6, Table C; Tr.396)' ' ,
103. The Staff has assessed the Applicant's forecast summer peak loads for
the years 1975 through 1985 and has' concluded that his projections are
reasonable and possiblY- even underestimate the growth in view of his historical
load growth rate. (Update, p. 8.1a) This conclusion is based on data presented in
the Electrical World's 25th Annual Electrical Industry Forecast and in the Project
Independence Report. (Id.) The summer peak load, demand on the nation's
utilities as a whole is forecast by Electrical World to increase at 'a compound
average annual rate of' about, 5.6% from 1973 through 1985. (Id.),The
Applicant's forec:ast summer peak loads'represent a compound average annual
growth rate of 5.5% over the same 12·year period. It should be noted that the
Applicant's compound average peak demand gro'wth rate of 9.2% from 1964
through 1973 was higher than that experienced by the nation's utilities as a
,,
whole (7.8%) during this same period. (Id.)
104. Several r independent alternative strategies are used in the Project
Independence analysis to derive, electric capacity and consumption projections.
Under the "business.as.~sual'.' strategy, wherein world oil prices remain, at
0

•

,

and Update 0(' the Final 'Environmental Statement by Jan A. Norlis
(hereinafter referred to as "Update',), following Tr. 561, 8·1.

,- , 12 Errata
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$11/bbl (FOB United States) and there is no implementation of major changes
in the present United States energy policy, the need. for electric generating
capacity is forecast to increase 6.3% per year from 1973 to 1985. (ld.) Under
the "demand management" strategy, which involves increasing dependence on
domestic' coal and uranium resources for electric generation and decreasing
dependence on oil and natural gas, the need for electric generating capacity is
forecast to increase at 7.4% per year during !h.e same period. (ld.) Under an
energy conservation. strategy without .demand management, the compound
annual growth rate of electric consumption is forecast to be 5.6%. (ld.) This
growth Tate is the same as the peak demand growth rate forecast for the nation's
utilities by Electrical World and about the same as that forecast by the Applicant
for his system. (ld.)
, IDS. in evaluating the River Bend Station, the Staff has also considered the
impact of energy conservation and substitution on the Applicant's need for
power. During the period from October 1973 to April 1974, consumption of
electricity in the Applicant's service area has been less than forecasted. (Update,
p.8.6) However, the ·Staff has concluded that the current trend toward less
consumption and lower peak demand as they relate to the need for power in the
RBS service area over the next six t6 ten years is highly uncertain., (ld.)
. 10.6. The Staff further concluded that while it was possible that a continued
conservation of electric energy use by consumers plus increased electricity prices
will have a dampening effect on the growth of electric energy requirements, the
possible shifts from present consumer use of alternative forms of energy, such as
natural gas and oil, to electricity could accelerate the growth of electric energy
requirements. (Update, p. 8.11) We agree.
10.7. The Applicant's iflstalled generating capacity at the time of the t'974
summer peak load (July) totaled 4564 Mwe. (Update, p. 8·9; App. Ex.i,
Supplement 6, Table A) This Capacity was provided by 20. gas·fired units imd
one oil·fired unit. (App. Ex.2, Suppl. 5, Table 1.1.5) Because of the recent
declin'e'iIl' the rate of system 'load groWth, the Applic~nt has re·evaluated his
schedule of future capacity installation. Additions to the Applicant's generating
'capacity now planned fo'r tlie years 1975 through 19R5 include 580. Mwe of
oil·fired capacity, ,480. Mwe of gas·fired capa~~ty, 10.80. Mwe of coal.fi;ed
capacity, and 1880. Mwe of nuclear capac,i.ty, for a total of 40.20. Mwe. (Upd~te,
p. 8.9; App. Ex.2, Suppl. 6, Table A) The Applicant's revised schedule delays the
expected commercial operation dates for the proposed River Bend Units 1(940.
Mwe) and 2 (940. Mwe) from September 1980. and 1982, respe'ctively;until
September 1981 and 1983, respectively. (ld.) . "
.
10.8. Bebause of past and expected future curtailments of natural gas,' the:
Applicant is undertaking an extensive program to convert a number of gas·fired
units to oil as their primary fuel. :However; conversion of these 'uilits to oil is
expected to reduce their generating capacity. Derating of the Louisiana Station
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because of a reduced steam load is also planned. The de ratings planned during
the 1975·1985 period total 996 Mwe. (Update, p. 8·10)
109. The Staff has concluded that because of the high degree of uncertainty
in forecasting the course of the energy crisis and its ultimate resolution through
conservation and substitution measures, the River, Bend units should not be
delayed beyond the' presently scheduled' dates ,(FES §8.5). If demand
projections are too high; the construction schedule could be stretched out. Even
in that event, the Staff concludes ,that the proposed nuclear capacity should be
added as quickly as possible to reduce the amount of fuel consumed by gas and
oil·fired units, releasing these fossil fuels for other uses. Finally, the Staff
concludes that since all of Gulf States' installed generating capacity is fossil
fired, addition of the nuclear baseload units would provide a rilix of generating
capacity that would help assure minimum discontinuance of service if the supply
of a fuel is interrupted (Update § §8.2.3.6, 8.5). The Board concurs."
-1

110. In view of these considerations, the Board concludes that the proposed

River Bend Nuclear baseload generating units should be constructed in the tim'e
frame projected to provide the Applicant the generating capacity needed to meet
the power demand of its service area,' reliability requirements required by each
member of the SPP,' to permit less dependence on fossil·fueled generating
facilities, and to furnish dependable and economical electrical service to its
customers.
O. ,;Availability of Uranium

"

,

, 1i I. In the' cou~se '~f the proceeding': the State and some persons making
limited appearances raised the concern 'as to whether there would be enough
uranium' available to fuel the facility over its operating lifetime:' In response to
this concern, the' Board conducted an extensive inquiry. Evidence was prese~t~d
by witnesses 'for the, State, Professor' Raphael G. Kazmann and Mr., Morgan G.
Huntington, ana 'by' Mr: John A. Patterson of the Energy Research and
Developm'ent Administration '(ERDA), who testified on behalfo'r the' Staff.
(St~tement Before' Atomic Safety' and LicenSing Board by 'John A. Patterson,
hereafter "Patterson Testimony", following Tr:842) , , , '
,
,
112. This questio'n is a generic' one in that ins impossible to look at the'
uranium' necessary f~r the River Bend Station Without examining the entire
uranium reserves picture'in the U~ited States, if not the 'entire world, since tiulf
States Utilities must economically compete for the available supply. Accord 7
lngty, for the sake of a complete record, the Board has examined whether there
is reasonable assurance that the uraniliin necessary to fuel all presently planned
reactors over their lifetime would be availabie~ (Gulf States has already obtained
fmn contracts for the deiivery of five million pounds of "yellow cake", which
will supply fuel for approximately 16 per cent of the life of the River Bend units
(Tr.4?7).)
,,
' '
,
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113. As of April 1, 1975, there were 55 operable power reactors, 76 in the
process of construction, and 105 additional units planned. (Patterson Testimony Figure 1) These 236 reactors would require some 940,000 tons of U 3 Os
through the year 2000 and 1,240,000 tons over their lifetime. (ld.)
114. In order to assess the U. S. supply position in 'uranium, ERDA has
broken down the resource categories considering the' degree of knowledge
available about resources and their economic availability. The category of ~'ore
reserves" has the highest assurance regarding the magnitude and economic
availability based upon detailed sampling data. (patterson Testimony at 4-5)
115. ERDA has subdivided the category of potential resources into three
subgroups, probable, possible, and speculative, to reflect the varying nature of
the estimates. Probable resources are those contained within favorable trends
largely delineated by drilling data within known produCtive uranium. districts.
Possible potential resources include those situations that are outside of identified
mineral trends but which are in formations and geologic provinces that have
been productive. Speculative resources are those estimated Jt6 occur in
formations or geologic provinces which have not been productive, but which,
based on the evaluation of available geologic data, are considered to be favorable
for the occurrence of uranium deposits. (patterson Testimony at 5·6)
116. As of January 1; 1975, the resources estimated total·3.7 million tons
through the $30/lb price category of which 1,980,000 tons are either in the ore
reserve category or the probable potential category. This amount would be more
than sufficient to fill the 1,240,000 tons lifetime requirements of the' 236
reactors committed or planned· and yet allow for further nuclear growth.
(patterson Testimony at 8-9) While long range future growth in nuclear power
.could be affected by uranium supply depending on the 'success in development
of resources, this is largely a question for new entries into nuclear power and the
relative economics of available alternative fuels. (patterson Testimony at 9) With
regard to providing expansion of uranium resources to meet anticipated nuclear
growth (other than for the 236 reactors which are operable, under construction
or planned), the Staff testimony has indicated three methods by which the long
term resource position may change by discovery of new low cost resources,
utilization of higher cost resources, or importation of foreign uranium .
. (patterson Testimony, at pp. 9-23)
117. The Board notes that the electric power costs from nuclear reactors are
rather insensitive to increases in uranium prices, since the cost of fuel is only
about 25% of the cost of power from a nuclear plant and 'the cost of uranium
only about 20% of that fuel cost. Therefore, the price of natural uranium is only
about 5% of the cost of nuclear power. A ten-fold increase in uranium prices
would result in less than doubled power cost, i.e., about 50%. (patterson
Testimony at 18-19) Thus, nuclear fuel enjoys an important advantage in that
the cost of power from it will tend not to rise substantially even should its fuel
cost rise substantially due to dwindling supplies.
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118. The State's witnesses were concerned with a term called "duty factor,"
which they defined as the amount of electricity generated per· unit of U 3 Os.
Mr. Patterson testified that although the term "duty factor" was not one used
by ERDA and, in fact, the concept had no material bearing or empirical input to
ERDA's methods of forecasting uranium requirements, nevertheless, the "duty
factor" that he derived from his figures was 32 million kilowatt hours/ton
U3 Os. Mr. Patterson testified that the. calculation of "duty factor" is very
sensitive to the assumptions used in the computations. (Tr.903; 911012) The
State's witnesses utilized a "duty factor" of 14 million kilowatt hours/ton which
they derived from what was apparently a misapplication of information supplied
to them. To arrive at the 14 million kilowatt hours of electric energy, .they
simply took the amount of uranium loaded into U. S. reactors during a certain
time period and divided that number into the electric energy produced during
that period. (Tr.912) However, the manner'in which the State's witnesses
calculated the factor does not take into account the energy still remaining in the
uranium at the end of the arbitrary time period used. For example, if the energy
remaining in the core is taken into account then, as shown in State's Exhibit 4,
the "duty, factor" for the Yankee and Dresden-l reactors are 28.5 and 37.5
million kilowatt hours/ton U3 0 S as derived by Mr. Patterson.
119. The State's witnesses thus assumed the uranium requirements for each
reactor would be two to three times as great as Mr. Patterson calculated.
Further, the State's witness, Dr. Kazmann, took issue with reliance on any
uranium "resources" (that is, any ore ifl categories other than "reserves").
(Tr.l054) Under Board questioning, Dr. Kazmann agreed that these two points:
whether or not there is usable uranium left in the core and in unloaded fuel after
a period of prodUction of electricity, and whether or not one can count on
uranium resources as well as reserves, constituted the chief differences between
his position and that of Mr. Patterson. (Tr.1138)
120. The Board recognizes that if, indeed, there are neither resources nor
recoverable uranium in fuel; all reactors presently planned could not be fueled
throughout their lifetimes. However, in. view of the facts that State's own
Exhibit 4 suggests that recovery is feasible; that reprocessing plants are being
built (Tr.1224); and that Mr. Patterson is professionally qualified for and
engaged in estimation of uranium resources, while the State's witnesses claim no
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such specialized expertise with respect to uranium (Tr.614, 1151),13 the Board
believes it is likely that all reactors currently built or planned can be fueled, and
that the River Bend Station, in particular, should encounter no difficulty due to
uranium shortages. The Board finds that the commitment of uranium resources
has been adequately treated in the Final Environmental Statement. (Staff Ex.1,
p.10-5)
P. Cost-Benefit Balance
121. The Board has considered the environmental, economic, technical and
other costs and benefits for the proposed' River Bend Station. (FES, at 10-1 to
10-9) The Board finds that the major environmental and other costs are as
follows:
(a) Disturbance during construction of approximately 850 acres of the
site, some of which may be permanently removed from present· uses.
,Temporary removal of vegetation at' the site which will promote erosion.
Increased siltation and turbidity in the bayous during construction.
(b) Consumption of Mississippi River water at a rate of 48 cfs due to
evaporation in the cooling towers, with a resulting increase of dissolved
solids in the returned water ..
(c) Dewatering of the terrace aquifer during constr,uction for about.16
months at a rate of 20,000 gpm resulting in a lowering of the water table by
approximately 45 feet at the building site. The dewatering will cause'Some
loss of wildlife in the wetlands and temporary pond habitats affected.
(d) Loss of small numbers of aquatic organisms by entrainment and
minor losses of benthic aquatic animals' from siltation and dewatering
activities during construction.' ,
'
.
(e) Insignificant impact from 'the small the'rmal and chemical disch.arges
to the Mississipp'i' River.
(f) A small risk associated with accidental radiation exposure. (See
Section II.L., above.)
(g) Use of approximately 2200 acres of land for transmission lines of
whlch about one-fourth will be in woodland or scenic areas. , ' ;
,
I

.

"

.
The Board gave correspondingly much greater weight to the testimony of Mr. Patter.

13

son, an official of the Energy Research and Development Administration, who has been
involved in exploring for, estimating, studying and evaluating U.S. uranium resources for
over 20 years and in supervising Government research teams performing such work. As
. Chief, Supply Evaluation Branch, Division of Production and Materials Management, ERDA,
it was the specific duty and official responsibility of his government agency and his
particular staff to do the kind of study, analysis and evaluation leading to the precise
determination the Board was searching for on the subject of present and future domestic
uranium availability. Accordingly, his figures and his opinions in this area are entitled to
. great weight. (John A. Patterson Education and Experience, followi'ng Tr. 839)
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'(h) A number of adverse impacts'in the local community, consisting of
temporary increased traffic on local roads' and suspension of farming,
hunting and fishing on the site.
(i) A slight increase in fogging and icing caused by evaporation and drift
from the cooling towers.
G) Approximately 9.5 acres of land committed for a new access road to
the site.
(k) The capital and operating costs of the plant.
122. The Board finds that the principal benefit of the proposed facility is the
generation of approximately 11.5 billion kilowatt hours per year of electricity,
which is required by the Applicant to meet the need for electric power. '
123. The Board has included in its cost·benefit analysis the revised
radiological impacts as assessed by the Staff in the affidavits of Messrs. Norris
and Hewitt, and Dr. Kastner. Based upon the Board's findings on radiological
releases in section II.G. above, the Board concludes that the costs associated
with radiological impacts are insignificant.
124. The Board finds that the economic benefits from the construction and
operation of the proposed facility outweigh environmental, economic and other
costs and therefore the balancing of these factors favors issuance of construction
permits for the proposed facilities:

,Q. Findings of Fact on Site Suitability
125. Applicant and the Staff have evaluated the suitability of the proposed
site ,fo~ the River Bend Station from the standpoint of radiological health and
safety consi'derations. The evaluation has included a consideration of the reactor
site criteria identified in 10 CFR Part 1,00 of the Commission's regulations. (Site
Suitability Report by the Office of Nuclear Reactor RegUlation, U. S. Nuclear
,Regulatory Commission (hereinafter "Site Suitability Report"), Tr. following
668, at p. I-I and 1·2)
.
126. Each of the plant's generating units incorporates a nuclear steam supply
system consisting of a General Electric Company boiling water reactor. (l>SAR
§ 1.1) Each unit is designed for rated thermal output of 2894 Mwt. (pSAR § 1.1;
Site Suitability Report at I-I). The site suitability evaluation was conducted for
a stretch thermal power of 3039 Mw. (Site Suitability Report at I-I) Each unit
of the facility will use a single cycle forced circulation, boiling water reactor
(BWR) and a vapor suppression type of containment, both of which are based on
designs introduced by the General Electric Company in 1972. The new
containment design concepts are refinements of previously approved boiling
water reactor facilities now in operation or under ~onstruction. (ld. at 1.1)
127. The site for the proposed facility is located on the east bank of the
'MiSSissippi River in West Feliciana Parish, Louisiana, approximately 24 miles
. north-northwest of Baton Rouge, the nearest,population center containing more
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than 25,000 people.' (Id., at 2.1) Baton Rouge's 1970 population was about
166,000. (Id., at 2-1)
128. The Staff has estimated that, by the year 2020, the nearest population
center of 25,000 or more persons may be 'as close as 18 miles (Scotlandville,
Louisiana). (Id., at 2-1 to 2-2). The Board concludes that the River Bend site is
located far enough from current and potential population centers to satisfy 10
'CFR § 100. 11 (a)(3) which requires the population center boundary to be at
least 1%times the low population zone distance.
, 129. The low population zone distance proposed by the Applicant in the
PSAR is 2 miles. (Id., at 2-1) However, the Applicant has recently notified the
Staff that the proposed low population zone distance will be changed up to
'maximum of 4.5 'miles. (Id., at 2-2)' The nearest population center of 25,000 or
more persons, Baton Rouge, Louisiana (1970 popula'tion-165,963), is 20 miles
south·southeast of the site. (Id., at 2-1) By the year 2020, the nearest'popidation
center may be as close as 18 miles (Scotlandville, Louisiana). (Id., at 2·2) The
: distance 'to the present and potential popUlation center is well 'in excess of the
minimum distance of one and' one·third times the low popUlation zone radius
required by 10 CFR Part 100 (Id.: at 2·2),even if a low popUlation zone radius
of 4.5 miles is ultimately proposed. '
,"
130. With respect to the analysis of the 2 mile low popUlation zone distance,
'no unusual 'features have been identified which would prevent development of
appropriate emergencY plans. (Id.,' at 2-2) The review' of features within the
'potential maximum 4.5 mile low population zone distance has not been'
completed (the final low popUlation zone will be reviewed for the upcoming
radiological health and safety hearing phase). (Id., at 2·3) However, there is
reasonable assurance that adequate engineered safety features can be provided to
meet the guideline values for accident do'ses in 10 CFR 100.11(a)(2) at even the
smaller 2 mile distance. Although the review ofSite features, Within 'the potential
'4.5 mile low population zone has not been completed, the Board concludes that
for the currently reviewed minimum 2 mile low popUlation zone 'there is
reasonable assurance that the requirements of 10 CFR Part 100 will be met. .
,,' 13L The proposed exclusion distance in the PSAR is 610 meters. (Id., at
2-1) The Applicant has recently notified the Staff that' this distance Will be
'changed to a 914 meter radius. (Id., at 2-2) There'is reasonable assurance that
adequately engineered safety features can be provided to meet the guideline values
for accident doses indicated in' 10 CFR 100.11(a)(1) for even the smaller 610
meter distance. (Id., at 2-1) Therefore, there is of course reasonable 'assurance
that the dose guideline values can be met by the 914 meter exclusion distance.
The Applicant owns all the land and mineral rights within the 914 meter radius
exclusion 'area. The Illinois Central Railroad spur line traverses the exclusion area
southwest of Unit 2. The Applicant 'has made arrangements with the railroad in
the case of an emergency to terminate shipments into the area. (Id., at 2-2) We
conclude that the Applicant has the authority to control aU activities within the
'I
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914 meter exclusion area and thus can satisfy the requirements of 10 CFR
100.3(a) pertaining to exclusion area control.
','
132. Based on the above findings, the Board concludes that for ,the 'minimum
exclusion distance 'of 914 meters and minimum low population zone distance.of
2 miles, there is reasonable assurance that the proposed site is suitable for the
location' of nuclear power 'reactors of the general size and type proposed 'in
compliance with the requirements of 10 CFR Part 100. Fuither, there seem to
be' no demographic or topographic features ~hich wo~ld alter' that c~nclusion
should the 914 meter exclusion area and the 4.5 mile low population zone
ulti1T!ately be utilized.
133. No industrial, transportation o~ military facilities or roads or Mississippi
River traffic in the area' of the proposed facility have been identified which
could significantly influence the design of the plant or affect safe operation.
'(Site Suitability Report at 3-1 a'nd 3-2; Tr.691.3). The Staff has concluded that
t~e three-' small airports located between 5 and 10 miles from the site and the
three airways in the. vicinity of the site will not be of any significance with
,
respect ,to the safe operation of the River Bend Station.
,
134. The River Bend site is located in a region where average and short term
at~ospheric dispersion conditions are less favorable than most other areas of the
country. (Site ,Suitability Report at 4·1). The Staff concluded, however, that,
based upon the one·year onsite meteorological data in the form of joint
frequency distributions of wind speed and direction fiom a 30·foot level and
., atmospheric stability by the vertical temperature gradient between 30·foot and
150·foot, therE' are, no meteorological characteristics that would preclude site
acceptability for reactors of the type and size indicated. (PSAR -§2.3; 'Site
SuitabilIty Report at 4-1 and 4:2) The Staff also concluded that the on site date
for. this period is reas~nably representative 'of long·term conditions expected at
the site (Id.) The Board concurs.
, 135. Plant, grade at the River Bend site is 95 feet MSL and the plant
protected against flooding to a level of 98 feet MSL. (Site Suitability Report at
5-2). An analysis of con~ition associated with ,a Probable Maximum Flood peak
on the Mississippi River would result in a maximum postulated river level at the
site of 56.S feet MSL. The Staff analyzed the possibility of flooding of the West
Creek aiong with a failure of the channel due to a hypothetical Operating Basis
Earthquake and found that the peak water level for this condition could rea~h
,an elevation of approximately 98.S feet MSL for a few minutes' duration. (Tr.
678·9) Based upon a commitment of the Applicant in the PSAR to maintain all
appropriate doors closed during the operation of the plant, the Staff concluded
that the flood potential at the River Bend site is not unique compared to other
sites, that have been licensed by -the NRC, for reactors of the size and type
proposed, and that the Applicant has proposed acceptable means of providing
Jlood protection. The Staff also concluded that there were no unique site
features with respect to ground water user contamination potential and that
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plant construction and operation will not adversely affect, nor be affected by,
regional ground water. (PSAR § 10.4; Site Suitability Report at 5·1 to 54) The
Mississippi River will provide the supply of normal makeup cooling water to the
cooling towers. (PSAR § 10.4; Site Suitability Report at 5.1) Mechanical draft
cooling towers, used for safe shutdown of the plant systems will be located at
, plant grade and will not be dependent on the river for emergency operation.
(pSAR §9.7.5; Site Suitability Report at 5-2).
136. There are no known geotechnical hazaras such as surface faulting,
landsliding, liquefaction potential, or ground failure attributable to subsidence
or collapse brought about by man's activities at the River Bend site or in the
region presenting a risk to the proposed facility. (pSAR §2.5; Appendix 2-Q,
located within the Gulf
Site Suitability Report at 6-1; Ti~683-8). The site
Coastal Plain physiographic province, uplands about one mile east of the
Mississippi River Alluvial Valley.' The immediate site area is blanketed by loess,
underlain successively by an inter-glacial terrace, the Port Hickey, consisting of
silts and clays, an unnamed' transitional deposit (predominantly sands and clayey
sands) and the Pliocene-Pleistoce~e Citronelle,formation. The Citronelle is a sand
and gravel deposit with sporadic clay layers. The combined thickness of these
four deposits ranges from 95 to 300 feet. Mesozoic and additional Cenozoic
deposits underlying the site are estimated to be approximately 27,000 feet thick
overlying the Paleozoic basement. Surface and subsurface investigations by the
Applicant have confirmed the absence of geologic structures in the site area.
'
(pSAR §2.5; Site Suitability Report at 6 - 1 ) .
be governed by
137. The Safe Shutdown Earthquake (SSE) at the site
the seismicity of the Gulf Coast Geosyncline tectonic province. Other nuclear
power plants within the' tectonic region have been designed for similar seismic
conditions.- (Site Suitability Report at6-2) All safety-related structures are to bd
founded on compacted granular engineered backfill overlying the dense, stab'le
portion of the Citronelle formation. The Staff has concluded that the
foundation materials will be adequate Jor the' imposed structural loads under
: both static and' dynamic conditions. (Id.) The Applicant has committed to
conduct, a program to co~tinu6usly monitor heave and settlement during
'excavation, construction, and post-construction activities to verify the design
'
.
bases. (Id.) , '
138. The Staff and Applicant have both 'concltided there are no 'geologic
features in the site vicinity representing a hazard or potential hazard to the River
Bend Station, there is no fluid extraction activity in the vicinity which could
adversely affect the facility and that surface faulting is not a potential hazard in
the site area. (PSAR §2.5; Site Suitability Report at 6-3)
.139. The Staff further found that, based upon their analysis and evaluation
of available geologic and seismicity data, including the results of investigations
performed by the Applicant, there are no geologic or seismic considerations that

is

will
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would preclude the acceptability of the site for reactors of the size and type
proposed. (Site Suitability Report at 6.3)
140. The Staff concluded that, on the basis of its analysis and evaluation,
there is reasonable assurance that the proposed site for the RBS is a suitable
location for the two nuclear reactors of the size and type proposed, from the
standpoint' of radiological health and safety considerations under' the Atomic
Energy Act and the rules and regulations promulgated by the Commission
pursuant thereto. The Board concurs.

III. INTERVENOR'S MOTION TO POSTPONE 'ISSUANCE
OF A "TEMPORARY
, WORK AUTHORIZATION"
,
,

.'

"

141. By motion dated July 17, 1975, .with affidavits attached, the Staff
,submitted'its supplemental evidence reassessing the environmental impact of
radiological releases from the proposed plant in light of the new Appendix I to
10 CFR Part SO. By Board Order 14 of August I, the parties were given un'til
August 16 to file any proposed supplemental findings of fact and conclusions of
law limited,to the Staff's Appendix I assessment.
'
' '
142. Although the Intervenor, submitted no proposed findings of any kind
nor interposed any objection
the Staff's Motion to Admit its Appendix I
assessment testimony, on August 19 15 the Board 'received a document from
Intervenor;s counsel (without supPorting affidavit) entitled "Motion To Postpone
Issuance of a Temporary Work Authorization Pending Fulftllmimt of Com·
pliance With 10 CFR SO Appendix I." The Motion is more in the nature of
,argumen'i, but it does respond to the Staff's Appendix I assessment, and the
Board believes the merits of the Intervenor's argument should be addressed here.
After due consideration, th~,M~tion is DENIED, and the Board's analysis of the
merits follows. 1 6 '
,
, 143 . .At issu~ in the present hearings is the question of whether the Boa~d
can make those findings'required by 10 CFR §sO.lO(e}(2} of the regulations in
order to allow, the Director ,of Nuclear Reactor Regulation to issue a limited
work authorization (presumably the document styled "temporary work authoii·
zation" by Intervenor in his motion). These findings include all of those required
by 10 CFR §sI.s2(b} ,and (c) plus a finding that there is
, reasonable assurance

to

,

14 "Order Receiving Staff Evidence, Oosing Record and Setting Schedule for Submis·
sion of Proposed Findings."
.
I sThe Motion is dated AuguSt 12, 1975, and,judging from the attached service list, the
document was never served on, or fIled with, the Secretary of the CommiSsion or the Public
,Document Room, pursuant tei the Commission's Rules of Practice (10 CFR §2.701(a». The
Board has forwarded the original to the Secretary of the Commission for appropriate filing
and has made a copy for its own u s e . ,
'
I 'The Board's analysis agrees in sUb'stance with the position of the NRC Staff as set
forth in its response to Intervenor's Motion.
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that the site is a suitable location for a nuclear power reactor of the general size
and type proposed. It is not required that the Board make findings at present as
to whether the specific design· of the River Bend station conforms to the
radiological health and safety requirements of 10 CFR 50, the regulations with
which Appendix I is associated. Whether or .not the specific design can be
expected to meet Appendix I requirements will be the subject of further
hearings. The matters addressed (albeit obliquely) by Intervenor in paragraphs 2,
3, 5, 6 and 7 of his motion are . therefore, in the opinion of the Board, to be
ventilated at .the forthcoming safety hearings. .
. ...
144. As to paragraph 4 ·of Intervenor's motion, which, taken with his
paragraph 7, appears to question the reliability of Staffs presentation as an
"upper bound" to the radiological impact, while the Board has had some
reservations l ? about the details of the Staffs calculations, the'Board now feels
quite confident that the Staffs results tend to overestimate rather than
underestimate the impact. Intervenor presents no evidence to the contrary.
, . ·145. As the Board sees its present obligation, a positive finding in the present
portion of the proceeding would require a showing.that:
1. There is reasonable assurance· that the plant 'can' be designed to
conform to Appendix I . '
,
'
. 2. If the plant is so designed, the radiological.impact will be of. small
weight in the environmental balance.
3.1t is unlikely that any costs incurred in modifying the plant to meet
Appendix I would be so large as to seriously disturb the cost-benefit or
plant-vs-altematives balances reached in the environmental hearings. .
146. Staffs motion addresses itself to all three of these matters and pr~sents
affidavits tending to support positive findings. Intervenor offers no refutation.
,

I

"

.

'

,

IV. CONCLUSIONS OF-LAW.
•

I

.,

,"

I

'.1'

The Board has considered all documentary and or"al evidence presented by
the parties. Based upon our review of the entire record in this proceeding and
the foregoing findings and in accordance with 10 CFR· §50.10(e) and
AppendiX D to 10 CFR Part 50 of the Commission's regulations, the Board has
concluded as follows:
'J' ,

I 'The Board's reservations were essentially identical to thos~ of ihe Bo~d' pre~iding in
the· case of Houston Lighting & Power Co. (AlIens Creek Nuclear Generating Station,
Units 1 and 2), Docket Nos. 50-466 and 50-467, when that Board was presented with
similar affidavits in that case. We hereby take official notice of that Board's questions and
the Stafrs replies thereto; see Appendices C and D herein [Appendices C and D are omitted
from this publication but are available at. the Commission's Public Document Room,
Washington, D, C.).
"I
_j
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•

(a) The environmental teview conducted by the Staff pursuant to the
National Environmental Policy Act of 1969 has been adequate;
, (b) The requirements of Section 102(2)(C) and (D) of the National
Environmental Policy' Act of 1969 and Appendix D to 10 CFR Part 50 have
been complied with in this proceeding; ,
, '(c) The Board has weighed the environmental; economic and other costs
of the proposed facility and has independently considered, the final balance'
among conflicting factors contained in the record of this proceeding, and
haVing considered available alternatives in accordance with Appendix D to
10 CFR Part 50 (now '10 CFR Part 51), the Board determines that the
appropriate action to be taken (if, after hearing further evidence in the
radiological health and safety 'phase of the ,proceeding, the Board should
then make affirmative findings on issues 1·3 and a negative finding on issue 4
as those issues are set forth in the Commission's Notice of Hearing) is
issuance of construction permits 1 !! for the proposed River Bend Station,
Units 1 and 2, subject to the conditions for the protection of the environment recommended by the NRC Staff as follows: .
(1) Applicant. shall take whatever mitigating actions are, necessary,
including those expressed in §4.5 of the Final Environmental Statement,
to avoid unnecessary adverse environmental impacts from construction of
the River Bend Station and associated transmission lines.
(2) Applicant, will conduct its proposed, preoperational monitoring
programs as described in Section 6.1 of its Environmental Report and as
summarized in Chapter 6 of the Final Environmental Statement including
the Staffs recommendations in Section 6.1.4 of the Final Environmental
Stateme'nt.
(3) Applica~t ~hall est~blish' a control program which will include
written procedures and instructions for purposes of controlling all
construction activities and additionally, Applicant's program will provide
for periodic management audits for the determination of the adequacy of
implementation of environmental conditions. Moreover, Applicant will
maintain sufficient records of' evidence of compliance with all the
environmental conditions.
(4) Applicant will 'prepare and record an environmental evaluation of
any construction activities not previously evaluated by the Commission,
before engaging in such activities. If there is an indication that such
activities could result in a significant adverse environmental impact or that
the impact is Significantly greater than measured in the Final Environmental Statement, Applic~nt 'shall pr,ovide a written evaluation of such
11 Construction permits cannot be issued until and unless the Board makes all of the
radiological'health and safety findings required under the Atomic Energy Act of 1954. as
amended; and the Commission's original Notice of Hearing in this proceeding (issued
Oct. 17. 1973; 38 Fed. Reg. 29243, Oct. 23,1973).
" '
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activities and shall obtain the prior written- approval of the Director of
Nuclear Regulation for such activities. ' .
(5) If unexpected harmful effects or evidences of serious da'mage
are detected during construction of the facility, Applicant will provide to
the Staff
'acceptable analysis of the problem and a plan of action to
eliminate or Significantly reduce such harmful effects or damage.
(6) Construction of the facility may result at times in temporary
closing of the roads in the vicinity of the site. Applicant shall assure that
safe and corttinuous access between St. Francisville and all affected
prop~rti~s is maintained throughout the duration of such closures.

an

(d) Based upon the available information and review to date, there is
reasonable assurance that the proposed site is a suitable site for reactors of
the general size and type as proposed from the standpoint of radiological
health and safety considerations under the Atomic Ertergy Act of 1954, as
amended, and rules and regulations promUlgated by the Commission
"
pursuant thereto.
(e) This Board has thus made all of the findings required by 10 CFR
§50.l0(e)(2)' with the' result that -'the Director- of Nuclear Reactor
Regulation may authorize the Applicant in this proceeding to engage in
limited construction activities for the River Bend Station Units 1 and 2 in
accordance with the aforementioned conditions and all other applicable
Commission rules and regulations.

V.ORDER
Based upon the Board's Findings and Conclusions, IT IS ORDERED THAT:
This Partial Initial Decision shall constitute a portion of the Initial Decision to
be issued upon completion of the radiological health and safety phase of this
proceeding. IT IS FURTHER ORDERED THAT: In accordance with Sections
2.754, 2.755, 2.760, 2.762, 2.763 and 2.764(a) of the Commission's Rules of
Practice, 10 CFR Part 2, this Partial Initial Decision shall be effective
immediately and shall constitute the final action of the Commission thirty (30)
days after the date of issuance hereof, subject to any review pursuant to the
Rules of Practice. Exceptions to this Partial Initial Decision may be nIed by any
party within seven (7) days after service of this Partial Initial Decision. A brief in
support of the exceptions shall be nIed wi thin fifteen (15) days thereafter,
twenty (20) days in the case of the Staff. Within fifteen (15) days after service
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of the brief of appellant (twenty (20) days in the case of the StafO, any other
party may file a brief in support of, or in opposition to, the exceptions.
IT IS SO ORDERED.
],1

THE ATOMIC SAFETY AND
.LICENSING BOARD
, .,

Dr. Frank F. Hooper, Member

",

,

,

,"

'

Frederick J. Shoo, Member
Thomas W. Reilly,Esq., Chairman

•

.i

,I

~

Issued ,at Bethesda, Maryland
this 2nd day of September, 1975.
•

.
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[Appendixes ,A, B, C, and D are omitted from this publication but are available
at the Commission's Public Document Room, Washington, D. C.]
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

LBP-75-51

ATOMIC SAFETY AND LICENSING BOARD

Frederick J. Coufal, Chairman
R. Beecher Briggs, Member
Lester Komblith, Jr., Member

In the Matter of
VIRGINIA ELECTRIC & POWER
COMPANY
(North Anna Power Station, Units
1 and 2)

Docket Nos. 50-338
50-339
(10 CFR Part 50, Appendix
0, Section B, Proceeding)
September 4, 1975

Upon untimely petition for intervention in environmental proceeding
relating to routing of proposed transmission line, Ucensing Board finds (1) that
petitioner's explanation for late flling is not convincing; and (2) it has failed to
demonstrate the desirability of its participation under the four factorS set forth
in 10 CFR §2.714(a), particularly inasmuch as it has not shown that its presence
is needed to represent an otherwise unrepresented point of view. and it has
admitted that its participation would cause delay.
Petition denied.

INTERVENTION: CONSIDERATION OF ISSUES ASSERTED BY
UNTIMELY INTERVENOR
Under the Commission's West Valley decision (CLI-75-4, NRCI-75/4R 273),
even though no good reason is shown for late filing, the four factors listed in
10 CFR §2.714{a) must be considered before a board can deny a petition for
intervention.

ORDER

This proceeding is one of those in which construction permits were issued
prior to the adoption of Section B of Appendix D to 10 CFR Part 50. A detailed
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history of the proceeding may be found in the Partial Initial I):cision dated
October 30, 1974, and need not be repeated here except to say that the parties t
agreed on July 9, 1974, to separate from other environmental issues to be tried
shortly thereafter an issue concerning the routing of the proposed North
Anna-to-Morrisville transmission line and, to the extent relevant, the North Anna
to Possum Point line. The reason for isolating this issue was that the Virginia
State Corporation Commission was then considering whether or not to authorize
the line and the parties desired to delay consideration of that issue here until the
State Commission had acted. Those of the Intervenors who were concerned with
the separated issue had no interest in the balance of the environmental matters
heard in the fall of 1974 and did not appear. That hearing resulted in the Partial
Initial Decision mentioned above which authorized the Director of Regulation to
continue in effect construction permits for the units in question with the
addition of certain conditions.
On May 15, 1975, the State Corporation Commission issued its Certificate of
Public Convenience and Necessity for the proposed line and others. Thereafter
this matter was set for an evidentiary hearing to begin August 28, 1975. Be.cause
of delays in the hearing sought by Staff and Intervenors, the hearing date has
been advanced to September 19,1975.
On August 21,. 1975, present Petitioner, Rappahannock League for
Environmental Protection, Inc., filed a petition to intervene, making its first
appearance in this proceeding. Staff and Applicant have opposed the petition
while the Intervenors 'urge its allowance. Examination of the pleadings and
relevant transcript as well as consideration of 10 CFR §2.714 and the
Commission's West Valley decision 2 lead to the conclusion that the petition
should be denied.
Petitioner became aware of Applicant's proposal to build a power line
through Rappahannock County at least as early as late 1971, (Staff Exhibit
"Broyhill letter" follOWing Aug. 28 Tr. p. 579) and a year prior to publication
of the Notice of Hearing setting forth the right of interested persons to intervene
in the Section B proceeding (37 F.R. 28313, December 19, 1972). It participated through Counsel as an Intervenor in the proceeding before the
Corporation Commission and raised the very issues urged here. (Applicant's
·Exhibit "Motion" following Aug. 28 Tr. p. 579 and Findings and Final Order of
the Commission.)3 It now seeks to justify its untimeliness by urging that other

I Applicant, Staff, Fauquier League for Environmental Protection and Culpeper County
League for Environmental Protection.
21n the Matter of Nuclear Fuel Services, Inc., et al., (West Valley Reprocessing Plant)
CU-7S-4, NRCI-7S/4R-273.
3 No party has offered the order of the Corporation Commission dated May IS, 1975,
but we take official notice thereof.
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Intervenors have not made a sufficient effort to develop a record as to lack of
need for the line or for a line in the proposed location. Since Intervenors who
have been admitted here participated with the Petitioner in the State. proceeding,
the strengths or weaknesses in their cases must have been apparent to Petitioner
as early as the fall of 1973 and the first two months of 1974 or at least as early
as January 1975 when its motion (Applicant's Exhibit "Motion" following
Aug. 28 Tr. p. 579) was filed. Petitioner's explanation for filing some two and
one-half years late is not convincing.
Under West Valley even though no good cause is shown for the late filing,
factors (I), (2), (3) and (4) of paragraph (a) of 10 CFR §2.714 must be
considered.
Petitioner's interests, according to Petitioner, were until lately thought by it
to be protected by the presence of other Intervenors (petition, p. 3). It is not
clear why Petitioner has suddenly and belatedly lost faith except that present
Intervenors have not, it is said, urged the need for power or power line
argument. To the extent that such contentions may cow be relevant we perceive
no reason to doubt Intervenors' ability to make an adequate record. The need
for Petitioner's presence in the proceeding to represent an otherwise unrepresented point of view has not been shown. It is clear that Petitioner's presence
will cause delay. Though contending in the petition that its intervention would
not require additional time, Petitioner later admitted that there would be delay
if the Petition was allowed (Aug. 28, Tr. p. 592). When advised of the possibility
that a late Petitioner might have to take a case as it found it, Petitioner's Counsel
opined that it wouldn't help to be admitted if no delay for case preparation was
allowed. (ld. p. 617). This case is old enough.
For the reasons of untimeliness and the failure to demonstrate the
desirability of its participation under the four factors set out in § 2.714(a), the
petition must be rejected.
.
Board Members Briggs and Coufal join in this Order and authorize Member
Kornblith to sign the same.
IT IS ORDERED that the petition to intervene filed herein on August 21,
1975 by Rappahannock League for Environmental Protection is denied.
It is Further Ordered that the evidentiary hearing heretofore rescheduled to
begin on September 10, 1975, be continued so as to begin at 10 a.m. on •
September 19, 1975, in the Postal Rate Commission Hearing Room, Suite 500,
2000 L Street, N. W., Washington, D. C.
It is further ordered that direct testimony of the parties be delivered no later 1
than September 12, 1975, except that Intervenors' and Staffs testimony on
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"reliability" need not be delivered on that date if it is then unavailable, but on
the first possible date thenafter ..

THE ATOMIC SAFETY AND
LICENSING BOARD

Lester Kornblith, Jr.
Dated at Bethesda, Maryland,
this 4th day of September, 1975.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

LBP·75·52

ATOMIC SAFETY AND LICENSING BOARD

Marshall E. Miller, Chairman
Margaret M. Laurence, Member
Andrew C. Goodhope, Member

In the Matter of

Docket No.50-482A

KANSAS GAS AND ELECTRIC COMPANY
AND KANSAS CITY POWER AND
LIGHT COMPANY

September 9, 1975

(Wolf Creek Generating Station,
Unit No.1)

Upon amended petition for leave to intervene and request for antitrust
hearing, Licensing Board finds that (1) petitioner has not corrected the
deficiencies in its pleadings previously outlined by the Appeal Board (ALAB·
279), and (2) the pleadings do not comply with the Commission's Rules of
Practice, specifically to CFR §2.714.
Petition denied.
RULES OF PRACTICE: CONTENTION REQUIREMENT
FOR INTERVENTION
A petition seeking to raise antitrust matters must describe with particularity
and specificity a situation inconsistent with the antitrust laws and the necessary
nexus, and a near paraphrase of the statutory language is not sufficient.
ATOMIC ENERGY ACT: ANTITRUST PROVISION

As specified by the Congressional Joint Committee on Atomic Energy (see
H.R. Rep. No. 91·1470, 1970), there must be a reasonable probability of
contravention of the antitrust laws for the antitrust provisions of the Atomic
Energy Act to be invoked by a petitioner. A mere statement of what a
complaining party "might" not be able to do if an applicant were granted a
facility license, or how an applicant "could" utilize its alleged monopoly with
such a license, does not satisfy that standard.
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MEMORANDUM AND ORDER
Following a review of the original petition of Kansas Electric Cooperatives,
Inc. (KEC) to intervene in the Kansas Gas & Electric Company (KGE) Wolf
Creek power facility licensing, the Department of Justice concluded December 10, 1974, that no anticompetitive conduct would be involved under the
license as applied for, providing certain further conditions were agreed to by the
applicants. The Department advised that an antitrust hearing was not necessary.
After publication of the Department's recommendation in the Federal
Register December 23, 1974, KEC as an interested party filed a renewed petition
to intervene and request for an antitrust hearing, maintaining that the proposed
license including the added conditions was inadequate to insure KEC's
"effective" and "competitive" participation in the Wolf Creek project. A hearing
before the Atomic Safety and Licensing Board was held February 28, 1975. On
March 27, 1975, the Board issued a Memorandum and Order granting KEC's
petition. 1
KGE appealed the Board's decision April 1, 1975, on the grounds that the
KEC petition failed to comply with the Commission's Rules ofPractice.2
On June 30, 1975, the Atomic Safety and Licensing Appeal Board reversed
the Licensing Board's decision, with the recommendation that KEC be allowed
to submit an amended petition. The Appeal Board found the KEC petition
lacking in (I) a precise statement 'of how the alleged anti·competitive situation,
. existing or likely to be created by the license as applied for, conflicts with
relevant antitrust law and (2) adequate explanation of specific relief sought as a
result of an intervention proceeding. As to point 1, it should be noted that the
Appeal Board did not uphold KGE's contention that KEC had not demonstrated
a connection between the alleged anti-competitive situation and the licensing of
the Wolf Creek facility. Rather, the Board questioned KEC's pleadings as to how
the alleged anti-competitive situation' conflicted with antitrust law.
The guide lines for our consideration of this amended petition for
intervention are contained in the opinion of the Appeal Board upon review of
the original petition.3 It was there held that the Commission's antitrust mandate
extends to anti-competitive situations intertwined with or exacerbated by the
award of a license to construct or operate a nuclear facility.4 The anti-competitive aspects of an unjustified refusal of a utility to wheel power over its
I The Board found the renewed petition deficient in "meticulous regard for the specific
requirements of the Commission's regulations concerning petitions for intervention." But of
KEC's four specific contentions, the Board found at least one sufficient to warrant the
requested antitrust hearing and on that basis decided in favor of the petitioner.
2 KGE also raised the question of the Commission's jurisdiction in the proceeding. The
question of jurisdiction is not applicable to the amended petition.
3 ALAB-279, NRCI-75/6, p. 559 (1975).
4Id., p. 569.
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transmission system are not to be ignored in determining whether there is a
situation inconsistent with the antitrust laws. s Where necessary to correct an
anti·competitive situation created or maintained by a nuclear facility, the
Commission may condition the license 'to require the licensee to wheel a
reasonable amount of supplemental power to another utility entitled to access to
that facility.6
However, the Appeal Board also held that the petition for intervention was
insufficient to satisfy the requirements of the Commission's Rules of Practice. A
petition seeking to raise antitrust matters must describe with particularity and
specificity a situation inconsistent with the antitrust laws and the necessary
nexus, and a mere paraphrase of the statutory language is not sufficient. The
specific relief sought must also be identified. 7 The notice pleading permitted
under the Federal Rules of Civil Procedure is not adequate, but a petition to
intervene must lucidly and unambiguously give notice to the board and adverse
parties of the ultimate facts and legal issues asserted. s The petition was held to
be too imprecise with reference to how the situation conflicts with the relevant
antitrust laws and policies. It was not clear whether the cooperative was asserting
a combination in restraint of trade under Section 1 of the Sherman Act, or
monopolistic conduct under Section 2. Both statutes could be involved, but
their elements are not identical. It could not be clearly determined whether
monopoly power in the relevant market was being alleged, or even what the
relevant market was. 9 Unlike other proceedings before the Commission, an
antitrust review involves consideration of a well-established field of law covered
by many judicial opinions, and statutes which have been on the books for
decades. Accordingly, the board should not strain to discern the outlines of
contentions in such an amorphous petition, nor speCUlate as to the meaning of a
pleading} 0
Viewed in the light of these principles, the amended petition is no less
amorphous and imprecise than its predecessor. Section 1 of the Sherman Act
prohibits "Every contract, combination ... or conspiracy, in restraint of trade
or commerce among the several States."11 These terms require concerted action
between two or more persons, in distinction from Section 2 which is applicable
to individual as well as concerted activity. I 2

5 ld., pp. 570-573.
61d., pp. 573.574.
'ld., p. 574.
BId., p. 575.
tId., pp. 575-576.
I old., p. 577.
1115 U.S.C. § 1.
12 Northern Pac. Ry. v. United States, 356 U.S. 1,4 (1958); Report of the Attorney
General's National Committee to Study the Antitrust Laws, p. 30 (1955).
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The amended petition seeks to plead a Section 1 Sherman Act case by
alleging that the joint venture of KGE and KCPL in building and operating the
project would be a combination in restraint of trade (par. 39(c), p. 15). Even the
Staff, which generally supports the intervention petition, could not subscribe to
this reasoning. We concur with the following statement at page 10 of the Stafrs
answer and brief:
Aside from the fact that KEC's petition fails to explain how this joint
venture would restrain trade, Staff fails to understand how KEC has been
adversely affected by KCPL joining KGE in this project. On the contrary, it
would appear that the license conditions agreed upon by KCPL have
conferred upon KEC numerous potential benefits of coordination which
KEC can obtain regardless of whether it elects to participate in the Wolf
Creek project. If KEC's interests are not adversely affected by this joint
venture, then Staff submits that under 10 CFR §2.714(b), KEC would be
precluded from using a joint venture argument as a contention for
intervention.
It should be noted that KEC seeks as appropriate relief herein against KGE the
inclusion of Proposed license Condition 5 of KCPL, the joint venturer of whom
it complains.
Section 2 of the Sherman Act provides that "Every person who shall
monopolize, or attempt to monopolize, or combine or conspire with any other
person or persons, to monopolize any part of the trade or commerce among the
several States, or with foreign nations, shall be guilty of a felony ..."13 It has
been stated that monopoly as such is not illegal per se:
.
This point is recognized in the wording of Section 2 itself-bY the use of
the active verb "monopolize"; the Act does not prohibit "monopoly." To
monopolize is not simply to possess a monopoly: the word implies some
positive drive, apart from sheer competitive skills, to seize and exert power
in the market. The same point has been expressed in judicial statements in
the form that a monopoly which is "merely thrust upon" an enterprise is not
illegal.' 4
The Supreme Court has long defined monopoly as "the power to control market
prices or exclude competition."IS In United States v. Grinnell Corp. the court
restated this definition:
The offense of monopoly under §2 of the Sherman Act has two elements:
(1) the possession of monopoly power in the relevant market and (2) the
willful acquisition or maintenance of that power as distinguished from
'15 U.S.C. §2.
A. D. Neale, The Antitrust LAws of the U.S.A. (2d edition, 1970), pp. 92-93. See also
Section of Antitrust Law of the American Bar Association, Antitrust LAw Developments
(1975), p. 55.
15 American Tobacco Co. v. United States, 328 U.S. 781 (1946).
1

14
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growth or development as a consequence of a superior product, business
acumen, or historic accident. 16
In order to determine whether monopoly power exists, it is first necessary to
define the relevant market in which the power over prices or competition is to
be tested, for "without a definition of that market there is no way to measure [a
defendant's] ability to lessen or destroy competition.,,17 Normally, the market
must be identified both in terms of the trade in products or services affected
(the product market) and in terms of the geographic areas within which such
trade may be limited (the geographic market).18
The amended petition fails to identify and describe the elements necessary
to plead a situation inconsistent with Section 2 of the Sherman Act. For
example, the Appeal Board specifically stated the significance and necessity of
delineating the relevant market in suit, which "could be anyone of a number of
possibilities.,,19 Despite ~is clear signal, the relevant product and geographic
markets are not pleaded or even alluded to in the amended petition. Does the
relevant product market encompass the sale of firm power at retail, firm or as
available bulk power at wholesale, transmission services, or the generation or
exchange of electric power? Does the geographic market cover the entire state of
Kansas where KEC is authorized to operate, or the undefined areas where its 37
member rural cooperatives operate, or some undefmed area in southeastern
Kansas where KGE operates, or some undefined area in northwest Missouri and
northeast Kansas where KCPL operates, or some combination of both areas, or
the undefined area where the MoKan Power Pool or some or all of its 7
companies operate? All of these elements are left to conjecture.
Similarly, the amended petition refers in a random manner throughout to
the "applicants" in the plural in some places, and to KGE in others.2o There is
no clear pleading of the status and relationship of the two applicants in terms of
alleged anti-competitive conduct. This imprecision regarding the function of the
two applicants was also discussed by the Appeal Board,2 1 and is also ignored in
the amended petition.
It is apparent that KEC is attempting to bring itself within the ambit of the
Otter Tail cases with reference to wheeling. 22 However, an examination of those

384 U.S. 563, 570-1 (1966).
Walker Process Equip., Inc. v. Food Mach. and Chern. Corp., 382 U.S. 172, 177
(1965).
I I Brown Shoe Co. v. United States, 370 U.S. 294, 336 (1962); 1955 AU'y. Gen. Rep.
44.
19 ALAB-279, NRCI-75/6, pp. 575-6.
20 See Amended Petition, pp. 5-6, 8-11, 12-13, 14-16.
21 ALAB-279, NRCI-75/6, p. 575-6.
220Uer Tail Power Company v. United States, 331 F. Supp. 54 (D.C. Minn., 1971),
afrd in part, 410 U.S. 366, 35 L. Ed. 2d 359,93 S. Ct. 1022 (1973); 360 F. Supp. 451
(D.C. Minn., 1973), afrd. 417 U.S. 901,41 L. Ed. 2d 207,94 S. Ct. 2594 (1974).
I'

I'
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cases as well as the original complaint is illuminating. The Otter Tail cases
involved a civil action for an injunction by the United States against a public
utility under Section 2 of the Sherman Act, for refusing to sell electric power at
wholesale, and refusing to wheel electric power to municipalities it formerly
served at retail. Monopolization of commerce in violation of Section 2 was the
basis of the suit. Otter Tail operated an integrated power system ranging from
generation to substantial sales at retail. It was interconnected with other electric
systems, including the hydroelectric generation of the U. S. Bureau of
Reclamation dams. Otter Tail purchased considerable hydro power from the
Bureau, and also wheeled hydro power to the latter's preference customers. It
was undisputed that the relevant product market was the retail sale of electric
power. The geographic market was found to be the 465 towns served by the
utility, comprising 91 % of the relevant market. Most of the bulk power supply
lines (115 Kv.) in the Otter Tail area were owned by the Bureau. Otter Tail
transmitted this power over its own subtransmission (34.5 Kv. to 69 Kv.) lines to
local retail distribution systems, where it was stepped down for delivery by
distribution lines (12.5 Kv. or less) to customers. About two-thirds or 4,036
miles of Otter Tail's total line mileage consisted of 41.6 Kv. sub transmission
lines, from which it was found to dominate in the operation of sub transmission
lines in the area. When Otter Tail refused to sell bulk power to several
municipalities, they found 4 named alternative suppliers, including the Bureau,
which were willing and able to furnish wholesale power. Such power could only
be delivered over Otter Tail's sub transmission lines, as it was economically
unfeasible to build the required sub transmission. Otter Tail both refused to sell
wholesale power, and to wheel bulk power from the other available suppliers,
thereby completely precluding the municipalities from obtaining bulk power
from any source. Otter Tail did not deny that its purpose in refusing to deal with
municipalities desiring to establish their own systems was to protect itself in its
position of selling power at retail to towns in its service area, but urged the
adoption of a Rule of Reason justifying its conduct as necessary in order to
prevent the erosion of its integrated system. Upon these facts the court found
monopolization in the relevant market and intentional anti-competitive conduct
to exclude competition, prohibited by Section 2 of the Sherman Act.2 3

23

331 F. Supp. 54-6l. See Note, Refusals to Deal by Vertically Integrated Monopolists,
87 Harv. L. Rev. 1720 (1974); Hale and Hale, 111e Otter Tail Power Case: Regulation By
Commission or Antitrust lAws, 1973 Sup. Ct. Rev. 99; Stanton, The Demise of Traditional
Antitrust Law Concepts, 44 Miss. L. J. 852, 858-60 (1973); Van Cise, 111e Supreme Court
and the Antitrust lAws: 1972-1973, 18 Antitrust Bull. 691 (1973); 111e Supreme Court,
1972 Term, 87 Harv. L. Rev. 55 271 (1973); Comment, Otter Tail and Its Import for
Regulated Utilities, 9 Wake Forest L. Rev. 407, 417-21 (1973); 5 Seton Hall L. Rev. 92,
101-3 (1973);47 Temple L. Q. 370 (1974).
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The complaint in the Otter Tail case,24 although drafted under the more
lenient pleading provisions of the Federal Rules of Civil Procedure, nevertheless
sets forth pertinent facts with a reasonable degree of specificity as follows:
.. .4. The electric power industry is comprised generally of three functional
levels: production, transmission and distribution. Production encompasses
the conversion into· electric power of energy obtained from combustion of
fossil fuels, from moving water, or more recently, from atomic reaction.
Transmission refers to the transportation of electric energy via a network of
high voltage lines from points of generation to distribution areas. Distribution involves the delivery and sale of electric current to ultimate consumers.
Although most large electric utilities, including Otter Tail, perform all three
functions, some companies perform only one or two of such functions. For
example, the Bureau of Reclamation of the Department of Interior
(hereinafter "the Bureau") and many electric cooperatives restrict their
activities to the production and transmission of electric power. Also, many
municipal power systems and electric cooperatives engage solely in distribution of electric energy to ultimate consumers.
5. Otter Tail operates an integrated electric power
Minnesota, northeastern South Dakota and eastern
maintains generation facilities having a capacity
280,000 kilowatts. In addition, the company purchases
of electric power produced by the Bureau.

system in western
North Dakota. It
of approximately
substantial amounts

6. Otter Tail has 5,900 miles of transmission lines which blanket its tri-state
area of operations. These Jines cross state boundaries and carry power
produced both by Otter Tail and the Bureau. Although various electric
cooperatives have transmission Jines within the tri-state Otter Tail area, Otter
Tail's network of high voltage Jines is the dominant factor in the
transmission of power in the area. Bureau-generated electric power is
transmitted ("wheeled") by Otter Tail to certain Bureau customers pursuant
to an agreement between the Bureau and Otter Tail. In addition, Otter Tail
has agreements with various electric cooperatives under which each party
agrees to wheel electric power over its Jines for the other. In 1966, Otter Tail
wheeled a total volume of 523,704,610 kilowatt hours of electric power,
from which it derived revenues of $508,613 .
. . .8. Otter Tail distributes electric power at retail in approximately
464 towns, which constitute the vast majority of towns in its service area.
(Electric power distribution in rural areas within Otter Tail's service area is
performed principally by electric cooperative; however, the latter are

24 Reprinted in Prelicensing Antitrust Review Hearings, 91st Cong., 1st Sess., Pt. I, pp.
78-9 (1969).
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restricted by law from distributing electric power within towns.' In 1967
Otter Tail sold 867,621,740 kilowatts of electric energy in the 464 towns,
from which it derived revenues of $25,179,979.
9. In 1966 the municipal electric power systems of 18 towns located within
the Otter Tail service area purchased all or part of their electric power
requirements at wholesale from the Bureau, 122,864,314 kilowatt hours of
electric energy were wheeled over Otter Tail transmission lines part of the
distance between Bureau generation facilities and the municipal systems.
The Otter Tail pleading contrasts rather starkly with this amended petition.
Here there is no description of the nature or extent of KGE's transmission
system, nor any allegation that it is engaged in the transmission business or has
the capability so to do. At page 10 of the amended petition it is alleged that the
"Applicants have created and maintained their monopolistic or dominant
positions in a manner inconsistent with the antitrust laws, specifically Sections 1
and 2 of the Sherman Act." This purely conclusory allegation is not explained in
any way, nor is there any description of how a monopolistic position in any
market was created or maintained, or by whom. Since the following paragraph
states that KEC ge~erates no electricity and does not compete with either
applicant, there apparently was no anti·competitive conduct specifically directed
toward KEC. The cooperative has no transmission or generation, and apparently
has never been a customer or competitor of either applicant. The meaning or
basis of this paragraph is left to conjecture.
The amended petition uses such terms as "power exchange market" and
"wholesale power supply market" in describing what it would be excluded from
by KGE.25 However, these terms or their meaning are nowhere explained. As
used in the industry, a power exchange market has been described as the
method, usually by pooling, whereby two or more integrated utilities exchange a
cluster of services to achieve coordination. It is not a market as such, wherein a
small utility can simply buy wholesale or bulk power. Rather, all of the pool
members exchange as available such things as surplus capacity, economy energy,
dump hydro energy, seasonal power, and diversity exchange power. In addition,
they may engage in the staggered construction of generating units, coordination
of transmission facilities, equalized reserve sharing, development of maintenance
outage schedules, and the sharing of spinning reserves. Obviously if KEC has no
other generation or transmission, it has no services to pool or to exchange in a
power exchange market, and hence the allegation is meaningless in this case.
It does not appear that KGE has ever refused to sell wholesale power, as in
Otter Tail. Rather, paragraph 35 of the amended petition (p.13) asserts that "in
such circumstances, KEC might not be able to purchase supplemental power on
competitive terms, since it would have no option but to purchase that power
from KGE at KGE's price." This allegation wholly fails to state that there are
25

Amended Petition, pp. 13, 15.
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any other bulk power suppliers willing or able to sell wholesale power to KGE,
as was the situation in Otter Tail It also ignores the effect of the approval of
KGE rates by the appropriate regulatory agencies. A mere statement of what the
cooperative "might" not be able to do is insufficient. To the same effect is the
assertion at page 15 that KGE "could" utilize its monopoly in transmission to
bar KEC from the unidentified power exchange market. This falls somewhat
short of the reasonable probability standards regarding contravention of the
antitrust laws, as set forth in the Joint Committee on Atomic Energy report
reflecting the legislative history of the 1970 amendments. 2 6
KGE has not refused all wheeling. It has offered to sell an 8% ownership
interest in the nuclear facility to KEC, and to wheel such generated power to the
cooperative. In addition, it has agreed to wheel in or supply bulk power to KEC
when the nuclear plant is inoperative, and to wheel in bulk power to the extent
that KEC's share of the nuclear·generated power is wheeled out in any calendar
year. This provision was deemed sufficient by the Attorney General to preclude
any anti·competitive consequences, and hence no prelicensing- antitrust review
was recommended in the letter of advice to the Commission. In addition, as
noted above by the Staff, the conditions agreed to by Kansas City Power &
Light Company confer upon KEC "numerous potential benefits of coordination." Accordingly, the situation of KEC differs materially and substantially
from that which was obtained in Otter Tail.
Taking into consideration the guidelines enunciated by the Appeal Board
remanding the matter to this board, it must be concluded that the Amended
Petition of Kansas Electric Cooperatives, Inc. for Leave to Intervene, and
Request for Antitrust Hearing has not corrected the deficiencies outlined by the
Appeal Board, nor does it comply with the Commission's Rules of Practice,
specifically 10 CFR §2.714.
It is THEREFORE ORDERED that such petition be deI)ied.
THE ATOMIC SAFETY AND
LICENSING BOARD
Margaret M. Laurence, Member
Andrew C. Goodhope, Member
Marshall E. Miller, Chairman
Dated at Bethesda, Maryland,
this 9th day of September, 1975.
26H. R. Rep. No. 91-1470, reprinted in U. S. Code Congo Servo 4994·5, SOll (l970).
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PENNSYLVANIA POWER COMPANY,
THE CLEVELAND ELECTRIC
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(Perry Nuclear Power Plant,
Units 1 and 2)

Upon application for preconstruction permit authorization to install
structural foundations (LWA·2), and upon consideration of new information
concerning issues dealt with in previous partial initial decisions (LBP.74.69 and
LBP.74-76), Licensing Board issues a supplemental partial initial decision on site
suitability and environmental matters, and on safety issues related to activities
under an LWA·2, making factual determinations requisite for the issuance of an
LWA·2 subject to a further showing that certain anomalous geologic structures
discovered after the close of the evidentiary hearing do not affect the suitability
of the site, and imposing certain conditions .. Board also denies Stafrs motion to
hold intervenor in default on the need·for·power issue.
TECHNICAL ISSUES DISCUSSED: pressure relief underdrain system
(permanent dewatering system)
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SUPPLEMENTAL PARTIAL INITIAL DECISIONSITE SUITABILITY AND ENVIRONMENTAL
MATTERS

I. BACKGROUND
1. Pursuant to an Atomic Safety and Licensing Board (Board) Partial Initial
Decision! and Supplemental Partial Initial Decision,2 the U. S. Atomic Energy
Commission issued a Limited Work Authorization (LWA-l)3 to The Cleveland
Electric Illuminating Company (CEI) as agent for Duquesne Light Company,
Ohio Edison Company, Pennsylvania Power Company, The Cleveland Electric
IllUminating Company and The Toledo Edison Company (Applicants) to
conduct limited construction activities within the scope of 10 CFR 50.10(e)(I)
at the site of the Perry Nuclear Power Plant (pNPP) located on Lake Erie in Lake
County, Ohio.
2. Thereafter, on December 4, 1974, Applicants filed a Motion for
Determination pursuant to 10 CFR 50.10(eX3) for authorization to install
structural foundations, including any necessary subsurface preparation for
structures, systems and components that were subject to the provisions of
Appendix B to 10 CFR Part 50 (LWA-2).4
3. On December 9, 1974, Applicants submitted Amendment No. 22 to the
PNPP's Preliminary Safety Analysis Report (PSAR). The Amendment proposed
a change to a prior design criterion to design safety-related buildings and
structures to withstand the effects of the hydrostatic pressure resulting from a
groundwater level of 618 feet, mean sea level (ms!). Concurrent with changing
this design value, the Applicants proposed the installation of a pressure relief

I Partial Initial Decision-Environmental and Site Suitability, LBP-74-69, RAI-74-9,
538 (September 18,1974).
2 Supplemental Partial Initial Decision-Site Suitability and Environmental Matters,
LBP-74-76, RAI-74-10, 701 (October 20,1974).
3 See letter dated October 21, 1974, from Roger Boyd of the Atomic Energy
Commission's Directorate of Licensing to Mr. Harold L. Williams, Oeveland Illuminating
Company. The LWA-l scope of work was supplemented by Mr. Boyd's letter of
November 8, 1974, to Mr. Wllliams. The authorized activities included preparation of the
site, installation of temporary construction support and service facilities, and construction
of certain structures, systems and components which were not subject to the provisions of
Appendix B to 10 CFR Part 50. The complete scope of'LWA-l work is set forth in
Appendix A to this decision. [Appendix A is omitted from this publication but is available
at the Commission's Public Document Room, Washington, D. C.)
4 See Appendix B to this Decision. [Appendix B is omitted from this publication but is
available at the Commission's Public Document Room, Washington, D. C.)
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underdrain systemS within the excavation of the plant structure to be used
during the lifetime of the Perry Plant in order to maintain the groundwater level
permanently below elevation 568.0 feet, msI.
4. On January 20, 1974, the Acting Director, Office of Nuclear Reactor
Regulation of the Nuclear Regulatory Commission 6 (NRC) issued an Order to
Show Cause 7 why all work activities under the LWA-l should not be suspended
pending completion of the NRC's review and evaluation of the environmental
and site suitability considerations raised by Amendment No. 22 to the PSAR.
The Order temporarily suspended all work activities under the LWA-I.
5. Subsequently, on January 24, 1975, the NRC Staff filed a Motion to
Reopen the Record on Environmental and Site Suitability Matters, alleging that
Amendment No. 22 proposed "novel hydrological and plant design features that
might have affected the issuance of the LWA-l, if the change had been known at
that time".8
6. Applicants replied to the NRC Stafrs Motion to Reopen the Record on
February 4, 1975, requesting that the Board deny the NRC Stafrs motion. In a
separate filing, Applicants answered -the Order to Show Cause contending that
inasmuch as the NRC Staff did not challenge the site suitability other than with
respect to the permanent dewatering system, suspension of all LWA-l work
activities was unjustified; and because of the partial completion of some
activities at the time of the Order, the suspension could cause environmental and
safety hazards. Applicants filed a motion with the Board requesting that the
Board issue an order directing the Acting Director to lift immediately the
temporary suspension of all LWA-l work, with the exception of the authority to
excavate the lower till on the Perry site.
7. On February 4, 1975, the Coalition for Safe Electric Power (Coalition)
flled a motion supporting the NRC's Staff Motion to Reopen the Record on
Environmental and Site Suitability Matters and filed a countermotion also to
reopen the record with respect to the need for power. The Coaliton contended
that, in light of announced changes in construction schedules of CAPCO
generating plants and lower short·term reported electricity sales, a reopening of
the record was warranted on the need for additional generating capacity.
5 Also referred to herein as the "permanent dewatering system", "dewatering system",
and "underdraln system".
'In accordance with the Energy Reorganization Act of 1974, 88 Stat. 1233, the Atomic
Energy Commission has been abolished and its regulatory responsibilities have been assumed
by the Nuclear Regulatory Commission.
'40 Fed. Reg. 3807 (January 24, 1975). The Show Cause Order indicated that based on
a preliminary review of Amendment No. 22, the NRC Staff had questions concerning the
structural integrity and performance characteristics of the proposed dewatering system. The
NRC Staff also advised that the use of the permanent dewatering system might give rise to a
number of environmental considerations which had not been previously reviewed and
evaluated by either the NRC Staff or the Licensees.
• NRC Stafrs Motion, page 4, para. 5.
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B. Pursuant to the Board's January 30, 1975 Notice and Order for Prehearing
Conference,9 a meeting was held between representatives of the Applicants, the
NRC Staff and the Coalition on February 12, 1975, to determine the issues to
be heard and proposed schedule with respect to: (a) the Order to Show Cause,
(b) the NRC Staffs Motion to Reopen the Record on Environmental and Site
Suitability Matters, and (c) Applicants' Motion for Determination Pursuant to
.10 CFR 50.l0(e)(3). Applicants agreed to withdraw their Motion to Lift Order
of Acting Director, Office of Nuclear Reactor Regulation, Temporarily
Suspending All LWA-l Work. In addition, Applicants agreed to provide a witness
to address the effect of schedule changes in CAPCO Units and 1974 sales of
electricity on the need for the PNPP. Applicants agreed to provide informal
discovery to the Coaliton on the need for power matters.
9. On February IB, 1975, the Acting Director issued a Modification of Order
to Show Cause which in part lifted the suspension of work activities. The Acting
Director concluded that none of the environmental impacts discussed in the
Order to Show Cause would change the ultimate conclusion of the benefit-cost
balance for PNPP, based upon the affidavit of Lewis G. Hulman attached to the
NRC Staffs Motion to Supplement the "Commission's Staffs Motion to Reopen
the Record on Environmental and Site Suitability Matters", and based upon a
worst case analysis. 10
10. Subsequently, on February 24, 1975, the Acting Director issued a
Further Modification of Order to Show Cause reinstating authorization for site
excavation for facility structures down to the lower till. The Acting Director
noted that the NRC Staff had concluded that the design criteria and preliminary
design of the Applicants' proposed underdrain system (a) may be considered to
be generally acceptable; and (b) would hydrologically limit any significant
environmental impacts to the site itself. I I
11. On February 2B, 1975, the Board issued a Prehearing Confe·rence Order
that approved the following specific issues stipulated to by the Parties on
February 12, 1975, as reiterated at a prehearing conference on February 19,
1975:
(a) The environmental, site suitability, and safety issues associated with
the Applicants' proposed permanent dewatering system;
(b) Whether, pursuant to 10 CFR 50.l0(e)(3), there are any unresolved
safety issues relating to the activities described in Attachment A to

940 Fed. Reg. 5410 (1975).
1
°40 Fed. Reg. 8261 (1975).
1140 Fed. Reg. 8607 (1975). In orders issued on February 18 and 24,1975, the Acting
Director reinstated all LWA-l activities, except for the excavation for facility structures
down to the lower till.
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Applicants' December 4, 1974, Motion for Determination Pursuant to
10 CFR 50.l0(e)(3), that would constitute good cause for withholding
authorization to conduct such activities; and,
(c) The effect, if any, of schedule changes in CAPCO units and 1974
sales of electricity on the need for the Perry Units.

..

12. The Advisory Committee on Reactor Safeguards (ACRS) issued a letter
report to the NRC on May 12, 1975, on its review of the PNPP's proposed
underdrain system. The report stated that the ACRS believed that the proposed
system is acceptable and can be constructed without undue risk to the health
and safety of the public.
13. On June 19, 1975, the Director of the Office of Nuclear Reactor
Regulation issued an Order Rescinding Order to Show Cause ,I 2 which reinstated
the only outstanding LWA·l work activity, excavation into the lower till. This
decision was based on the NRC Staffs conclusion that the proposed dewatering
system is acceptable and that its incorporation into the design of the Perry
facility does not affect the suitability of the Perry site.
14. On June 2, 1975, the Board issued a Notice and Order for Evidentiary
Hearing to be held on June 23, 1975. 13 Pursuant to the published notice, the
. evidentiary hearing took place in Cleveland, Ohio, on June 23·24, 1975. During
the course of the hearing, the Applicants amended their December 4, 1974
Motion for Determination Pursuant to 10 CFR 50.10(e)(3) by deleting the
request for authority to carry out items C.l.b, C.l.c, C.l.d and C.l.e (listed at
Appendix B) pertaining to the Reactor Building. 14
15. The record of the hearing includes direct testimony of witnesses for
Applicants and the Staff. The Coalition and the Ohio Power Siting Commission
submitted no direct testimony, but did cross·examine the witnesses. Four
limited appearance statements were made and responses to concerns raised
therein were made part of the record. I 5 The following exhibits were received
into evidence:
Applicants' Exhibits:
Exh. 16-Letters from the Applicants to the Staff with the follOwing
dates: January 31, 1975, March 13, 1975, March 27, 1975, April 3, 1975,
Apri121, 1975, April 29, 1975, May 15, 1975, May 16, 1975 and May 29,
1975,2 vols., Tr. 2686·2687, 2705, 2804·2805;
Exh. 17-Pages of the PSAR and Amendment No. 23 to the PSAR
referred to in Applicants' Direct Testimony on the Perry Nuclear Power
Plant Units 1 and 2, Pressure Relief Underdrain System. Tr. 2687·2688,
2804·2805.
12

40 Fed. Reg. 27303 (June 27,1975).
'40 Fed. Reg. 24377 (1975).
14 Tr. 2562.2564.
IS Tr. 2661.2663, 2693, 2704, 2793.2794.
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16. On August 28, 1975, the Board was advised by letter from the NRC
Staff Counsel that on August 25, 1975, the NRC Staff was informed by the
Cleveland Electric Illuminating Company that in excavating the Perry facility
under the LW A·l, two anomalous structures in the underlying bedrock were
found: (1) a thrust fault in the shale that extends for an undetermined distance
found under the proposed location for the reactor building, and (2) "folding" in
the Chagrin shale under the proposed location of the Unit 2 reactor building.
Counsel allowed that NRC Staff believes that these features may affect both the
foundation design and the design of the dewatering system, although, at the'
present time, there is not sufficient information available to determine the
impact, if any, of these features.
17. On September 2, 1975, the Board initiated a conference call to inquire
into the Significance of the two reported anomalies to the issuance by the Board
of its decision on the Applicants' request for the LWA·2.
18. Counsel for the Applicant stated his view that the anomalies may be
relevant to the LWA·l but not to the requested LWA·2. He allowed further that
the investigation of the anomalies would be an appropriate subject for
consideration at the forthcoming hearing on health and safety issues.
19. Counsel for the NRC Staff agreed with Applicants' Counsel that there
seemed to be no reason why the Board could not proceed with the issuance of
its LWA·2 decision. He indicated that the NRC Staff would not issue the LWA·2
until it had completed its investigation of the anomalies.
21.* Counsel for the Ohio Power Siting Commission indicated that inasmuch
as the State had not taken a position on the dewatering or site suitability issues
based on seismic concerns, it takes no position on the appropriateness of the
Board's forthcoming decision in light of the reported anomalies.
22. The representative of the Intervenor Coalition for Safe Electric Power
noted that the Coalition had not had time to evaluate the reported anomalies,
but that, in view of the NRC Staffs commitment to investigate the reported
anomalies, it had no objection to the Board's issuing a decision on LWA·2 at this
time.

II. FINDINGS OF FACT
A. Impact of Applicants' Proposed Pressure Relief
Underdrain System Upon Environmental, Site
Suitability, and Safety Considerations
23. Applicants' proposed pressure relief underdrain system (also referred to
as the permanent dewatering system) is described in Amendment No. 22 to the
Applicants' PSAR, submitted on December 9, 1974; in PSAR Amendment
No. 23, an updated, more complete description, submitted on March 5, 1975; in
·There is no paragraph 20.
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Applicants' Underdrain Testimony following Tr. 2660; and in Staffs Supplement 2 to the PNPP SER (April 1975), following Tr. 2769.
1. Environmental Effects of the Permanent Dewatering System
24. Four potential environmental concerns were identified by the Staffs
review of the Applicants' proposal to use an underdrain system to permanently
lower the groundwater table in the primary plant building area during
construction and throughout the plant lifetime:
(a) Groundwater drawdown influence could possibly extend offsite and
affect nearby wells;
(b) Vegetation could possibly be affected by a permanently lowered
groundwater table;
(c) Continual release of collected groundwater to the surface drainage
system could possibly ~ffect vegetation, biota, water quality, erosion, and
sediments; and
(d) The rate of shoreline erosion along Lake Erie could possibly be
affected by a permanently lowered groundwater table.! 6
25. Relative to item (a) above, the Applicants performed pumping tests
designed to determine the size of the area around the plant that would be
affected by the dewatering system. The results of those tests indicated that the
groundwater level will not be affected beyond 300 feet from the plant
structures.! 7 In addition, the Staff independently analyzed the effect on
groundwater flow at the hydrologic boundaries of the site (Lake Erie to the
north, a major stream diversion to the southwest, and a minor stream diversion
to the east). The groundwater flow field, drainage system, and therefore, the
excavation will be influenced and essentially bounded by these hydrological
features. The Staffs and Applicants' analyses also confirmed that there will be
no significant effects at offsite wells or at the site boundaries.! 8 As additional
protection, in order to detect effects in excess of those expected, the Applicants
have made a commitment to install piezometer arrays to check the drawdown of
the water table at distances up to 1000 feet (where possible) in four different
directions from the perimeter of the plant. 19 Subject to the condition of the
above commitment, the Board finds that there will be negligible drawdown
effects at offsite wells and at the site boundaries.

I'

Staff Supplemental Testimony on Enviro~mental Effects of the Permanent Dewatering System, by Lewis G. Hulman (hereafter Hulman Testimony) following Tr. 2752, p. 1.
17 Applicants' Underdrain Testimony, p. 19.
I. Testimony of Staff Witness Lewis G. Hulman, following Tr. 2752 (Hulman Testimony),p.5.
19 Applicants' Underdrain Testimony, p. 21.

484

26. Regarding item (b) above, the limited zone of influence of the
underdrain system is likely to affect only vegetation in the immediate vicinity of
the plant facilities. Most of the plant site vegetation in the plant construction
area has been removed during site grading. A few trees along the bluff
overlooking the lake may be exposed to a lowered water table. However, those
trees are already exposed to a lowered water table due to the effects of the
bluff. 20 In addition, the trees along the bluff are distant enough from the
construction area such that they should be unaffected by drawdown. Applicants
plan to revegetate the disturbed site area upon completion of construction. Any
plantings for areas near the buildings can either be irrigated or selected with the
lower groundwater table in mind? 1 Therefore, the Board finds that dewatering
will not adversely affect the vegetation onsite.
27. Because of subsequent design changes to the underdrain system, item (c)
above has been mooted. Groundwater collected in the underground sumps is
now destined to be discharged into the upper gravity flow system for ultimate
discharge into Lake Erie. 22
28. Turning to item (d) above, it is noted that the bluffs that form the
shoreline at the plant site are currently being eroded, primarily by a process of
undercutting due to wave action and ice scour followed by slumping of the
overlying material due to shear failure. 23 The influence of the permanently
lowered groundwater table at the plant should be insignificant at the present
location of the shoreline. 24 The bluff is presently receding at an average
estimated rate of less than two feet per year. Applicants propose to implement
shore protection measures if and when the edge of the bluff recedes to within
250 feet of safety or other necessary structures 2S (presently the closest safety
class structure is 430 feet from the bluff).2 6 A lowered groundwater table at the
bluff would result in a reduced seepage rate through the face of the bluff and so
delay incipient failures. 27 Although the Staffs witness Hulman was uncertain
whether the effect on shoreline erosion due to the drawdown of groundwater by
the underdrain system would be harmful or beneficial, he did indicate that there
would be no measurable change in shoreline erosion attributable to the
drawdown of groundwater due to the underdrain system.28 Thus, with regard to
environmental concern (d), above, the Board finds that the effect of the

Applicants' Underdrain Testimony, p. 21.
Hulman Testimony, p. 6.
22 Hulman Testimony, p. 2.
2' Applicants' Underdrain Testimony, p. 24.
24 Hulman Testimony, p. 6.
2SPartial Initial Decision, LBP-74-69, RAI-74-9, p. 574.
2' Hulman Testimony, p. 6.
271d., p. 7; Applicants' Underdrain Testimony, p. 25.
2ITr.2755.

20

21

485

permanently lowered groundwater table on the rate of shoreline erosion along
Lake Erie should be negligible.
29. Since the underdrain system was not specifically considered at the time
of the environmental hearing, the Board has reconsidered the overall cost·benefit
analysis for the PNPP with the dewatering system included. The overall
environmental impact of the underdrain system is found by the Board to be
insignificant, as noted in the foregoing. The additional cost of the PNPP due to
the underdrain system will be $37.2 million.:19 This is a small (approx.3%)
additional cost compared to the estimated cost for both units of $1.234 billion. 30 This cost is balanced against the principal direct benefit of 16.9 billion
kilowatt hours of electricity per year. 31 Based on the above facts, the Board
finds that the addition of the permanent underdrain system does not
significantly alter the conclusion that the benefits of the PNPP far exceed the
expected environmental costs. 3 :1

2. Site Suitability and Safety Issues Associated with the Underdrain System
30. The Staff, in Supplement No. 2 to the PNPP SER, concluded that the
underdrain system is acceptable assuming satisfactory resolution of five
outstanding items pertaining to said system:
(a) Adoption of a design basis groundwater level of 594 feet, msl;3 3
(b) Specification of limiting permeability and strength requirements for
the porous concrete blanket;34
(c) Assurance of protection against potential explosions in the dewatering system;3 5
(d) Assurance of protection against clogging of the porous concrete
blanket and degradation of the foundation materials;3 6 and,
(e) Radiation monitoring of the effluent from the permanent dewatering
system. 37
31. With respect to issue (a), it was necessary to select an appropriate design
basis groundwater level in order to assure that a postulated seismic event would
not produce dynamic instability. The most severe of the postulated accidents

2tExhibit 16, letter of January 31, 1975 at Attachment I, Table 2, Tr. 2803.
s°Tr.2802.
S 'Ibid.; FES, p. 10-8.
n LBP-74-69, RAI-74-9, p. 570.
uSupplement No.2 to the SER, following Tr. 2769, Section 2.4.5.2.
34lbid.
S sId., Section 2.4.5.5.
Sf /d., Section 2.4.5.10.
"Id., Section 11.5.2.
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that could overload the capacity of the underdrain system occurs as a result of a
massive spill caused by a circulating water pipe failure in the turbine pedestal
area of the turbine building. During the spill or immediately after it, an
earthquake is postulated to occur, fracturing the turbine building walls and
floors and allowing the water to enter the underdrain system. 38 This accident
would present a hazard if the water level exerted sufficient pressure on seismic
Category I buildings, during a seismic event, to create dynamic instability. Such
pressures will be prevented by limiting the total volume of water that can spill
into the turbine building, thereby limiting the maximum possible height of water
and the maximum hydrostatic head. Initially, the Staff conservatively determined that a design basis groundwater level of 594 feet, msl, would be
required. 39
Applicants subsequently proposed to limit in two ways the volume of water
that could possibly spill in such an accident. First, Applicants propose to install
two seismic Category I valves in series in the piping system that provides makeup
water to both of the cooling tower basins. Each valve, powered from separate
power supplies, is designed to close automatically in the event of a failure in the
circulating water system. 40 In addition, the Applicants propose to limit, by
deSign, the amount of water in the circulating water system to 5,712,000 gallons
for each reactor unit. These two modifications will limit the volume of water
that could flood into the turbine building, in the event of a massive failure, to an
amount that would limit the maximum ,water level to Applicants' design
elevation of 590 feet, msl. 41 Additionally, by limiting the design basis
groundwater level to 590 feet, msl, instead of 594 feet, msl, as originally
proposed, the factors of safety against upsetting during a seismic event are
increased. 42 The Staff confirmed this estimate using a detailed analytical model,
which also indicated that the maximum water level around the safety related
structures would not exceed 590 feet, msl, for the postulated design basis
accident. 43 Based on the considerations set forth above, the Board finds that the
design basis groundwater level of 590 feet, msl, proposed by the Applicants, is
appropriate and acceptable.
32. With respect to issue (b), Applicants have specified that the porous
concrete blanket will have a minimum permeability of 3 feet per minute and a

HId., Section 2.4.5.2.
" Ibid.
40 Supplemental Tes'timony on LWA-2 Activities and Effects on Site Suitability of the
Permanent Dewatering System of M. D. Lynch, following Tr. 2771 (hereafter "Lynch
Supplemental Testimony"), pp. 18-19.
4 lId., pp. 19-21.
uTr. 2791-2793; compare Supplement No.2 to the SER, Table at 27 with Exhibit 16,
letter of January 31, 1975, at Table 1.
43 Lynch Supplemental Testimony, pp. 20-21.
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minimum compressive strength of 1000 psi. Applicants' testing program showed
that these values could be obtained. 44 The minimum permeability value of 3
feet per minute would be sufficient to cope with the maximum amount of water
expected in a design basis accident. Permeabilities as high as 12.8 feet per minute
have been obtained as the results of laboratory testing. A minimum value of
3 feet per minute provides additional conservatism, since the actual average value
will be higher.4s The 1000 psi compressive strength value exceeds the maximum
design loading by a safety factor on the order of 2 to 1.46 Applicants have
agreed to submit the results of field tests to the Staff, confirming that the above
limiting design criteria for the concrete blanket will be equalled or exceeded. 47
Therefore, the Board finds that the minimum specifications of 3-feet per minute,
permeability, and 1000 psi, compressive strength, for the porous concrete
blanket are acceptable.
33. Issue (c) considers the possible accumulation of volatile gases in the
underdrain system. Methane gas is known' to accumulate in poorly ventilated
tunnels and restricted volumes in excavations into shale in the region of Ohio
that includes the site of the PNPP. 48 An explosion from this potential source of
volatile gas could possibly' render the dewatering system inoperative.49
Applicants have committed that the active pumping components within the
underdrain manholes will be qualified to operate in the presence of volatile
air/fuel mixtures, including methane. In addition, operating procedures will
require that all manholes and gravity discharge pipes be monitored for methane
prior to entry by personnel, and be ventilated by portable equipment, if
necessary:so The Board finds that this commitment offers acceptable assurance
of protection against potential explosions and protection to personnel in the
underdrain system due to the accumulation of methane.
34. As to issue (d), the underdrain system will be draining groundwater
continuously through the various hydrogeological formations (i.e., the lacustrine
soil, the glacial tills and the underlying Chagrin shale). Hence, the Staff, their
consultants (the U. S. Corps of Engineers), and the Applicants reviewed the
potential for clogging of the porous concrete by the movement of fine, dispersed
material from the surrounding geological formations. These reviews also included
the consideration of phYSicochemical alteration effects on the surrounding strata
and the deterioration of the Chagrin shale, which could result in piping and void

44 Applicants'

Underdrain Testimony, p. 8.
Supplemental Testimony, pp. 22-23.
HTr. 2702-2703; see Exhibit 16,Ietter of January 31, 1975, S-19-20.
47 Lynch Supplemental Testimony, p. 23.
4ITr.2714.
4' Lynch Supplemental Testimony, p. 24.
so Applicants' Underdrain Testimony, p. 16.
4 S Lynch
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formations in these materials and cause a decrease in the foundation support
capability of the lower till and the Chagrin shale. s 1 Applicants conducted
extensive testing of the Chagrin shale to determine its dispersion potential. The
testing generally indicated that the rock was nondispersive, although the results
of one test were inconclusive; and in a chemical test on shale that had been
ground up into soil, some dispersive characteristics were indicated. s 2
. 35. Because of the Staffs concern with the dispersion potential of the
Chagrin shale, Applicants have proposed to utilize special construction methods
to assure that the shale does not become subject to dispersion. S 3 The special
construction methods will provide assurance that a minimum amount of Chagrin
shale surface area will be exposed and disturbed and that any deterioration of
the Chagrin shale will be minimized. 54 The special construction methods will
thereby minimize the potential for clogging of the porous concrete. 5 5 In
addition, Applicants have agreed to institute a long·term monitoring program of
the Chagrin shale foundation to assure that the condition of the shale does not
deteriorate over the life of the plant. 5 6 In the event that the inspections or
testing should indicate that clogging of the porous concrete has occurred, it
would be possible to remedy this situation by flushing the concrete blanket with
water introduced into the blanket through the manholes. 57 The Board finds
from the foregoing that, with the indicated precautions, there is acceptable
assurance against clogging of the porous concrete blanket and degradation of the
foundation materials.
36. The final item, (e) above, which the Staff considered as outstanding in
Supplement No. 2 of the SER, relates to radiation monitoring of the effluent
from the dewatering system. Although there are no direct paths between
radioactive liquids and the underdrain system, postulated multiple failures, such
as a failure of a radioactive waste holdup tank coupled with through cracks in
the concrete foundation of the Radwaste Building, could hypothetically release
radioactive liquids into the lower dewatering subsystem.~ 8 Applicants will
provide continuous radiation monitors in each of the two discharge headers of
the pumped discharge system to monitor the effluent prior to discharge into the
gravity discharge system. Additionally, the Applicants have committed to

51 Supplement No.2 to the SER, Section 2.4.5.10; Lynch Supplemental Testimony,
p.2S.
"Tr. 2680-2682, 2724.
53 Applicants' Underdrain Testimony, p. IS; Lynch Supplemental Testimony. p. 26.

S4/bid.

Lynch Supplemental Testimony, p. 27.
sa Applicants' Underdrain Testimony, p. IS; Lynch Supplemental Testimony, p.26;
Tr.2723.
57 Lynch Supplemental Testimony, p. 27; Tr. 2684.
I I Applicants' Underdrain Testimony, p.23; Supplement No.2 to the SER, Section
11.5.2.
55
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providing means for automatically stopping the nine pumps in the pumped
discharge system, if the levels of activity at the monitoring points exceed a value
to be specified in the PNPP Technical Specifications. s 9 Stopping the pumps will
provide _time_ for location of the source of the radioactive leak, possible
decontamination, and some radioactive decay.6o Even with a worst case
accident (the simultaneous failure of the largest tank in the Radwaste Building, a
crack in the concrete foundation that releases Hie water to the underdrain
system, and a failure of the circulating water system that raises the level of the
water in the underdrain system such that it would flow through the gravity drain
system), the resulting dilution factor would be such that the concentration of
radioactivity released to Lake Erie would be a very small percentage of the
allowable concentrations that are specified in 10 CFR Part 20. 61 The consequences to humans or to the ecosystem of the lake would be insignificant. The
Board, therefore, finds that, with the Applicants' commitments, there is an
acceptable assurance that there will be adequate monitoring of potential
radioactive releases; that remedial measures may be possible; but that any release
of radioactivity from the discharge of the underdrain system into Lake Erie
would be well within applicable NRC limits.
37. Based on a careful review of all of the evidence of record, the Board
finds that there are no unresolved environmental concerns or safety issues
associated with the proposed pressure relief underdrain system. The Board, in
Reply to the Staffs Motion to Reopen the Record, reconfirms its original
finding that there are no hydrological factors that would preclude a finding of
site suitability.62 The' Board also finds that there is no reason for further
suspension of the work on the underdrain system. The Board further finds that
there are no unresolved environmental or safety issues associated' with the
underdrain system that affect the requested LWA-2 activities, as modified, and
which would constitute good cause for withholding authorization of these
activities. The Board made numerous technical inquiries into the design,
operation and testing of the proposed underdrain system for PNPP.63 Based
upon this information and other detailed information on the underdrain system
that is contained in the evidentiary record, the Board finds that the PNPP can be
safely constructed and operated using the permanent dewatering system.

59 Applicants'

Underdrain Testimony, p. 23; Lynch Supplemental Testimony, p. 29.
Applicants' Underdrain Testimony, p. 23.
'Ilbid; Tr. 2786-2789.
&2 Partial Initial Decision, LBP-74·69, RAI-74-9, p. 574.
"See Tr. 2697, 2708-2709, 2779-2785 (design criteria); Tr. 2693-2697 (flow path of
water); Tr. 2690-2693" 2703-2704 (possibility of clogging); Tr. 2700-2703 (strength of
porous concrete); Tr. 2713-2714 (methane gas); Tr. 2698. 2713-2714, 2765-2766,
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However, in view of the fact that certain anomalous features have been found in
the bedrock underlying the site of the proposed PNPP facility (see paragraph 16,
supra), the Board considers that the findings of this paragraph could possibly be
rendered invalid. Hence, the Board will require a showing by the Applicants that
the cited anomalies do not constitute a compromise to these findings.
B. Whether, Pursuant to 10 CFR Section 50.1 0(c)(3) , There Are Any
Unresolved Safety Issues Relating to Activities Described in
Applicant's Motion to Conduct LWA Activities
38. By letter dated December 4, 1974, the Applicants requested a limited
work authorization (LWA·2) to conduct certain activities including authorization to construct structural foundations and exterior walls to grade. [A complete
list of requested activities is found at Appendix B, which is omitted from this
publication but is available 'at the Commission's Public Document Room,
Washington, D. C.] Some of the work activity proposed is subject to the
provisions of Appendix B to 10 CFR Part 50, and thereby subject to the
provisions of §50.10(e)(3). This section states that authorization shall be
granted by the Director of Nuclear Reactor Regulation only after the Board has
determined that there are no unresolved safety issues relating to these work
activities that would constitute good cause for withholding authorization.
39. Supplement No.1 to the SER listed fourteen outstanding safety-related
issues for which a satisfactory resolution was still required prior to a decision for
issuance of construction permits for the proposed Perry facility.64 The Staff
presented testimony addressing each of these safety-related issues, indicating
what effect, if any; the resolution of each issue would have on the requested
work activities. 6 5 The Staff concluded that, with one exception, 66 there were
no unresolved safety issues that would constitute good cause for withholding
authorization for the presently outstanding requested LWA-2 activities. 6 7 The
Board concurs with the Staffs uncontroverted· testimony that these fourteen
issues do not constitute good cause for withholding authorization of the
presently requested LWA-2 activities, as modified.

Supplement No.1 to the SER, following Tr. 2769.
Lynch Supplemental Testimony, pp. 9-17.
"The Staff identified an unresolved safety issue with respect to the design dynamic
loadings on the Mark III containment suppression pool and structures within the
suppression pool. This is a generic problem that is the subject of extensive testing by the
vendor. [Lynch Supplemental Testimony, p.30) The loadings in the containment
suppression pool could affect the design of the Reactor Building. The only LWA-2 activities
that could be impacted by this problem are items C.l.b. through C.l.e. which are associated
with the Reactor Building. As noted at paragraph 14, Applicants, for the time being, have
withdrawn those items from the LWA-2 request. [Tr. 2562-2564)
'7Id., p. 36, as corrected at Tr. 2770.
U
U
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40. All safety·related activities will be subject to The Cleveland Electric
Illuminating Company's quality assurance (hereafter "QA") program. Both the
Staff.and Applicants presented testimony describing Applicants' QA program. 68
The Board also inquired into numerous aspects of the Applicants' QA
program. 69 NRC's Office of Inspection and Enforcement (OlE) has conducted
several inspections of the Applicants' QA program development and implementa·
tion. The Staff concluded that the Applicants' QA program and organization are
acceptable based on the favorable reports of the OlE field inspections. 7o The
Board concurs with the Staff and finds that there are no unresolved QA matters
that would constitute good cause for withholding authorization of the requested
LWA-2 activities, as modified.
C. The Effects, if Any, of Schedule Changes in CAPCO Units
and 1974 Sales of Electricity on the Need for the Perry Units
41. In its Partial Initial Decision, the Board found the load forecasts of the
Applicants as projected by the Applicants' extrapolation models and confirmed
by an econometric model sufficient to demonstrate a need for the electricity to
be produced by PNPP. 71 In its findings, the Board observed that a reserve
margin of 17% to 21 % was needed to meet original demand, including demand in
Applicants' service area.72 In adopting Applicants' witness Guth's econometric
projections, the Board noted that even the lowest rate of projected growth
would only defer the need for PNPP by one year relative to the Applicants'
originally projected date of need for Perry Unit #1, i.e., April 1979, to meet
.
acceptable reserve margins. 7 3
42. The issue of the effect, if any, of schedule changes in CAPCO units and
1974 sales of electricity on the need for the Perry units was raised by the
Coalition for Safe Electric Power in a counter motion fIled on February 4, 1975
in support of the Staffs motions to reopen the hearing record. During the
Hearings on June 23-24, this issue was addressed by the testimony of Applicant's
witnesses Masters and Guth. The Staff and Intervenors did not present testimony
on this subject and proposed findings on the issue were fIled only by the
Applicant and OPSC.
43. In its proposed findings, the NRC moved that the Coalition, pursuant to
10 CFR §2.754(a), be held in default on this issue and that the record not be

"Testimony of Applicants' witness, John G. Marjenin, following Tr.2729; Lynch
Supplemental Testimony, p. 34-36.
uTr.2735-2749.
1 D Lynch Supplemental Testimony, pp. 35.36.
11 LBP.74.69, RAI-74-9, p. 549.
12ld., p. 546.
"Id., p. 549.
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reopened on the need for power issue. The NRC Staff reasons that the Coalition
has failed to identify the specific evidence and reasoning in support of its
motion.
Though we sympathize with the NRC Staffs position, we note that the
Coalition is a group of lay persons not skilled in court procedures. We deny the
NRC Staffs motion and address ourselves to the issue.
44. Witness Masters testified that in late 1974 and in 1975, CAPCO compa·
nies announced a number of scheduling changes in plant construction arising from
difficulties experienced in obtaining adequate financing. By delaying construc·
tion of certain coal fired and nuclear plants, CAPCO minimized its capital outlay
during 1974-1975. In the revised schedule, Beaver Valley #2 was deferred rather
than Perry #1 because capital requirements for Perry #1 were less than for
Beaver Valley for 1974-1975, and Perry would eventually provide 349 MW more
capacity. Rescheduled dates are: 1980 for Perry #1 and 1982 for Perry #2.
45. The above deferrals together with unanticipated·construction delays have
eroded projected CAPCO reserves considerably below projections made at the
Evidentiary Hearing in 1974.74
46. Testimony of Applicants' witness Guth addressed the question of the
influence of the reduced 1974 sales upon projected demand. It was Guth's
opinion that the lower 1974 demand arose from a combination of (l) mild
weather, (2) a 20 to 25 percent increase in residential electricity rates, and (3) a
decline in real personal income. 7 5 Guth forecast a return to normal economic
growth some time between 1975·1977. He predicted that electric rates will
increase through the forecast period but not as fast as in the recent past. 7 6 He
also predicted that there will be a substitution of electrical energy for fossil fuels
by commercial, industrial and residential users during the period of his forecast
for the plant. 77 Guth concluded that the 1974 experience was not inconsistent
with his econometric model presented in 1974 and that his predictions of an
average growth rate of from 4.5 to 6.0 percent wiIl hold despite a decline in peak
load of 800 MW during 1974.78
,
47. Guth's predictions were questioned during cross-examination by the
OPSC. This examination challenged the basis of Guth's predictions of a return to
normal economic conditions and also the values for cross-elasticity (effect of
competing fuels) and own price elasticity (effect of increased electric rates) used
in his model for forecasting growth. 79 Although Guth testified that the 1974

HMasters, Table 2 and 8.

Guth, Tr. 2593·2596.
"Tr.2596.
17Tr.2596-2597.
aTr.2597·2598.
"Tr.2616-2632.
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experience would change some of the values used in his model,80 he felt that his
forecast range was reasonable for future planning. 81
48. In responding to questions by the Board, Guth indicated that he had not
made a new forecast for CAPCO but that CAPCO's revised forecast of 5.5
percent growth per year fitted within his previously predicted range of 4.5 to 6.0
percent. 82
49. In the opinion of the Board, many of the uncertainties in forecasting
future power needs that were brought out in the examination of witness Guth
will be taken into account if Guth's lower and more conservative projections are
used; that is, by using a 4.5 percent average growth rate starting from the peak
load of 1974. This projection would delay need for the plant for only one year
(1981).83 This seems to be a reasonable minimal projection and provides an
adequate basis for starting construction under the Applicants' revised schedule.
To project the need for t.he plant later than 1981 would require a combination
of unfavorable future economic conditions and reduced demand which were not
anticipated by testimony in this proceeding.
50. The Board concludes that the reduced peak demand in 1974 does not
invalidate the finding of a need for the PNPP on its current schedule.

III. CONCLUSIONS OF LAW AND DECISIONAL CONDITIONS
51. The Board has reviewed the entire record of this proceeding, including all
of the proposed findings of fact and conclusions of law submitted by the Parties.
All of the proposed findings and conclusions submitted by the Parties which are
not incorporated directly or inferentially in this Supplemental Partial Initial
Decision are herewith rejected as being unsupported in law or fact, or as being
unnecessary to the rendering of this Initial Decision.
52. These Supplemental Conclusions are additions to the Conclusions of Law
contained in the licensing Board's Partial Initial Decision dated September 18,
1974,84 and Supplemental Partial Initial Decision dated October 20, 1974. 85
The Board concludes that based on the evidence of record and its review of the
proposed permanent dewatering system, there is still reasonable assurance that,
subject to the conditions set forth below, the proposed site is a suitable location
for a nuclear power reactor of the general size and type proposed from the
standpoint of radiological health and safety considerations under the Atomic

I°Tr.2639.
'ITr.2648.
I2Tr.2645.
"[d., 2646.
14LBP-74·69, RAI-74·9, p. 538.
"LBP-74-76, RAI-74-10, p. 701.
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Energy Act of 1954, as amended, and rules and regulations promulgated by the
NRC thereto.
53. The Board concludes that the environmental review of the proposed
dewatering system indicates that the environmental impact 'of the dewatering
system would be negligible and that the dewatering system does not materially
affe.ct the results of the cost·benefit analYSis in the Final Environmental
Statement and the Partial Initial Decision. This conclusion is subject to
Applicants' commitment to monitor the drawdown of the water table, as
indicated in paragraph 25, supra.
54. The Board further concludes that the Applicants have shown good cause
why the limited work activities authorized previously by the Acting Director
should not be suspended. With respect to Applicants' M!ltion for Determination
Pursuant to 10 CFR §50.10(eX3), dated December 4, 1975, as amended by
Applicants' withdrawal of the request to conduct certain activities related to the
Reactor Building (paragraph 14, supra), the Licensing Board concludes that
there are no unresolved safety issues relating to the activities described in
Appendix B hereto (as amended), which would constitute good cause for
withholding authorization to conduct such activities. These conclusions are
subject to the following conditions:
(a) Limitation of available water in the event of a major accident
accompanied by a seismic event (paragraph 31, supra);
(b) Satisfactory field tests confirming minimum values for the permeabil·
ity and compressive strength of the porous concrete blanket (paragraph 32,
supra);

(c) Satisfactory design of pumping components and monitoring for
methane to eliminate potential hazards (paragraph 33, supra);
(d) Imposition of special construction methods and subsequent inspections to assure minimum deterioration of the Chagrin shale (paragraph 35,
supra); and
(e) Installation of radiation monitors in the underdrain system (para.
graph 36, supra).
The foregoing conclusions and the continued validity of the Board's previous
site suitability determination are further conditioned by the requirement for a
subsequent showing before the Board by the Applicants that the recently
discovered bedrock anomalies at the Perry site (see paragraph 16, supra) do not
overturn said conclusions.
55. The Licensing Board concludes that based on the evidence of record
concerning events since the Partial Initial Decision and Supplemental Partial
Initial Decision relative to the need for PNPP capacity in the CAPCO service
area, there is a demonstrated need for power which justifies the construction of
the Perry plant on its present schedule.
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IV. ORDER
WHEREFORE, in accordance with the Atomic Energy Act of 1954, as
amended, and the' Rules of Practice of the Commission, and based on the
findings and conclusions set forth herein, IT IS ORDERED that .the Director of
Nuclear Reactor Regulation is authorized to permit the Applicants to undertake,
as required, any further site excavations for the limited purpose of determining
the extent, if any, to which recently discovered bedrock anomalies might
invalidate this Board's prior determination of the suitability of the proposed
PNPP site. Assuming a satisfactory resolution of this matter before the Board
and subsequent thereto, IT IS ORDERED that the Director of Nuclear Reactor
Regulation should not terminate or suspend work activities previously authorized with respect to Perry Nuclear Power Plant Units 1 and 2. The Board also
ORDERS that the Director of Nuclear Reactor Regulation is authorized to
permit the conduct of the activities described 'in Appendix B [Appendix B is
omitted from this publication but is available at the Commission's Public
Document Room, Washington, D. C.] hereto (as amended by Applicants'
withdrawal of items C.i.b. through C.I.e) with respect to the Perry Nuclear'
Plant, Units 1 and 2, consistent with the terms of this Decision.
IT IS FURTHER ORDERED, in accordance with 10 CFR § §2.760, 2.762,
2.764, 2.785 and 2.786 that this Decision shall constitute the final Decision of
the Commission on October 9, 1975, which is thirty (30) days after the date of
issuance of this Decision, subject to any review pursuant to 'the above cited
Rules of Practice. Exceptions to this Decision may be nIed within seven (7) days
after service of this Supplemental Partial Initial Decision and a brief in support
of such exceptions may be nIed by any party within fifteen (IS) days (twenty
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[20] days in the case of the Staft) thereafter. Within fifteen (IS) days of the
filing and service of the brief of appellant (20 days in the case of the Staft), any
other party may file a brief in support of, or in opposition to, such exceptions.
IT IS SO ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Frank F. Hooper, Member

Gustave A. Linenberger, Member

John M. Frysiak, Chairman
Issued this 9th day of September, 197 S
at Bethesda, Maryland.
[Appendix A (Scope of LWA·l Work), Appendix B (Requested Activities), and
Appendix C (Ust of Exhibits) are omitted from this publication but are available
at the Commission's Public Document Room, Washington, D. C.l
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Upon order for licensee to show cause why its construction permits should
not be suspended or revoked for alleged material false statements made in
conjunction with its permit application, Licensing Board rules (1) that certain
material false statements were made by the licensee; (2) that those statements
did not warrant revocation or suspension of the construction permits, but did
warrant the imposition of specified conditions; and (3) that civil monetary
penalties, to be paid out of the net profits of the licensee and not to be
considered by the licensee as an operating expense or a cost of doing business,
should be imposed.
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ATOMIC ENERGY ACT: DUTIES OF APPLICANTS
The requirements of the Atomic Energy Act, the Commission's regulations
to protect the public health and safety, and a judicial decision enforcing another
statute, dictate that an applicant's reporting duties are nondelegable. In carrying
out those duties, an applicant is charged with the knowledge its agents and
independent contractors acquired within the scope of their employment or
service.
ATOMIC ENERGY ACT: DUTIES OF APPLICANTS
In exercising its reporting duties, an applicant is held, at a minimum, to the
standard of care of an ordinary prudent and diligent man in similar
circumstances.
ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT
The meaning of the phrase "material false statement" used in Section 186 of
the Atomic Energy Act is defined by the .ordinary meaning of each of the
words used therein, read in Iigh t of the clear mandate of Congress to protect the
public health and safety. Read in that light, the phrase refers to a communica·
tion, written or oral, likely to influence the determination of a matter, which
communication is not true.
ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT
Section 186 of the Act applies not only to written and oral statements but
also to omissions of materiai information.
...
ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT
Section 186 of the Act contemplates that a material false statement results
if, in the light of all the circumstances, an applicant or licensee fails to make a
timely disclosure of information which is important for purposes of the safety
review of its submission.
ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT
A showing of scienter is not required to establish that a statement is "false"
under Section 186 of the Act.
ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT
There is no requirement of "reliance" in determining the materiality of a
false statement under the provisions of Section 186 of the Act. One principal
criterion for determining whether a statement is "material" is whether a
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reasonable staff member would, or should, consider it in reaching a conclusion
or in determining a course of action; it is not important whether or not the
statement ultimately played a role in his decision.

ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT
The materiality of a false statement should be judged in terms of the impact
of such a statement upon an expert but not upon an average citizen.

ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT
An incorrect statement submitted to the Commission is not necessarily a
material false statement in violation of Section 186 of the Act where the
supporting information is timely submitted to the staff for its independent
review.

ATOMIC ENERGY ACT: DUTIES OF APPLICANTS
In order for an applicant and the Commission to discharge their respective
duties and obligations with respect to the public health and safety, documents
submitted in support of an application must adhere to the highest standards of
accuracy.

RULES OF PRACTICE: BURDEN OF PROOF
The matter of which party bears the evidentiary burden becomes a
significant question only when evidence is evenly balanced, or if the trier is in
doubt about the facts. (See Midland, ALAB.283.)

LICENSING BOARD: DELEGATED AUTIIORITY OR
JURISDICTION
Where the Commission designates a Licensing Board to assume jurisdiction
over a proceeding, and delegates to the Board the power to revoke outstanding
construction permits, the Board necessarily has been granted all pertinent
authority which the Commission could have exercised, including the necessary
authority to identify, address, and resolve issues, and to impose civil penalties or
other sanctions less than revocation or suspension, if appropriate.

ATOMIC ENERGY ACT: SANCTIONS
While willfulness or "scienter" is not an element of a material false statement
as used in Section 186 of the Act, it may be considered for purposes of
determining the severity of a sanction imposed for violation of that section.
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INITIAL DECISION
I
A. PRELIMINARY STATEMENT AND BACKGROUND
1. On October 17, 1973, the Director of Regulation of the Atomic Energy
Commission l ordered the Virginia Electric and Power Company (Licensee) to
show cause why further activities under Construction Permits No. CPPR-77 and
CPPR-78 for North Anna Units 1 and 2 should not be suspended pending
completion of an investigation and evaluation of a geologic fault matter ..
2. Pursuant to said Order, the Licensee requested a hearing. The North Anna
Environmental Coalition (Coalition) petitioned to intervene under Section 2.714
and was duly admitted. The Commonwealth of Virginia (Commonwealth) also
petitioned to participate, and was admitted under Section 2.715(c).
3. It was early recognized, and the parties so agreed at a pre-hearing
conference on February 11, 1974, that the public health and 'safety issues
stemming from the geologic fault matter 2 were separate and distinct from other
issues involving certain allegations by the Coalition of "material false statements" made by the Licensee. By stipulation dated February 28, 1974, the
parties agreed to postpone consideration of the latter issues (which they
identified as the "disclosure issue") pending issuance of a forthcoming
investigative report by the Directorate of Regulatory Operations on the geologic
fault matter. That report,3 issued on March 25, 1974, concluded that no
violation of the Commission's regulations had occurred. Thereafter, the
Coalition requested the Commission to order a hearing on said disclosure issue
and, in accordance with their February 28 agreement, the other parties
interposed no objections.

'The Nuclear Regulatory Commission succeeded the Atomic Energy Commission
pursuant to the Energy Reorganization Act of 1974 (Act of October'II, 1974, P.L. 93-438,
88 Stat. 1233, 42 USC A §580I). For convenience, we use the term "Commission"
interchangeably; titles of Commission officials are those in use at the time the event being
discussed occurred.
2 The health and safety issues of the geologic fault matter affecting North Anna Units 1,
2, as well as Units 3 and 4 were consolidated by order of the Board during the show cause
proceeding. with agreement of the parties. These issues were resolved in an initial decision
issued on June 27. 1974. In the Matter of Virginia Electric de Power Co. (Show Cause). 7 •
AEC 1183, affirmed NRCI-75/I, 10. The Decision concluded, inter alia. that the geologic
fault at the North Anna site is not capable within the meaning of 10 CFR Part 100,
Appendix A, and that further activities under the construction permits should not be
suspended.
3RO Investigation Report Nos. 50-358/73-14; 50-339/73-13. 50-404/73-7; 50-405/73-7.
J. Ex. 40.
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4. By Order dated May 28, 1974 (In the Matter of Virginia Electric & Power
Company, North Anna Power Station, Units 1 & 2, RAI·74·5819), the
Commission granted the petition of the Coalition _for a public hearing on the
question of whether or not the construction permits for the above·captioned
facility should be suspended or revoked for alleged material false statements
related to certain geologic faulting at the licensed North Anna site made by the
Licensee in required submissions to the Commission. Inter alia, the Commission
designated this Board to: " ...assume jurisdiction over the proceeding" ..."take
whatever action it deems necessary to appropriately establish the specific issues
... [and] ... issue a notice of hearing. I I
•
5. Following several telephone conference calls among the Board and parties,
a proposed stipulation of issues was presented by the parties at a scheduled
prehearing conference held on July 23, 1974. The stipulation was reviewed and
approved by the Board in its Prehearing Conference Order of August I, 1974.4
Thereafter, certain limited additional discovery was permitted. s The parties also
agreed on a stipulation of facts dated November 18, 1974, which the Board
reviewed and approved in its Order of November 29, 1974. By the terms of the
stipulation of facts, the Coalition withdrew 5 allegations of material false
statements, leaving 19 alleged material false statements for resolution. 6
6. After the issues were formulated, the Board issued on October 21, 1974, a
"Notice of a Public Hearing on the Disclosure Issue" (39 Fed. Reg. 38017),
setting forth the pertinent events to date and the issues in the case. The notice
further provided opportunity to any person whose interest would be affected by
the proceeding, to petition ~or leave to intervene. However, no petitions were
received and the parties remained as before.
7. Pursuant to an agreed upon schedule, evidentiary hearings were held on
January 29 and 30,1975. In addition, the Board called for an evidentiary session
on February 13, 1975 to clarify the record with respect to certain in camera
material submitted by the Staff. Subsequently, the in camera request was
withdrawn and the material was made available on the open record.'
"The Board's Prehearing Conference Order including the stipUlation of issues and the
Coalition's list of "Specification of Alleged Material False Statements" which was also
appended thereto, is attached herewith as Appendix A [Appendix A is omitted from this
pUblication but is available at the Commission's Public Document Room, Washington,
D.C.).
SMost of the discovery was completed in connection with the geologic fault matter. See
. n. 2, supra.
6 Accordingly, the Coalition's specifications 3, 5, 6, 8, & 9 stand withdrawn. The
remaining specifications are identified as statements 1,2,4,7, 10, 11, 12, 13, 14, IS, 16,
17, 18, 19, 20, 21, 22, 23, and 24 of'the Coalition's specifications as contained in the
'
Board's Prehearing Conference Order of August I, 1974.
'By letter dated January 24, 1975, Staff counsel transmitted to the Board and parties,
copies of the material which had been deleted and presented in camera (see Joint exhibit
34). This letter also withdrew the Staffs in camera request. It should be noted that the
Board did not rely on this material initially submitted in camera, for any of its fmdings.
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8. On April 4, 1975, the Board issued an interlocutory Memorandum.and
Order for the purpose of providing notice that it had found 12 material false
statements, and for calling the second phase of the proceeding to consider
appropriate remedies and sanctions. In that order the Board briefly presented its
rulings with respect to each of the legal issues affecting its decision and as to the
material false statements found so as to permit a meaningful development of the
record on remedies and sanctions. Thereafter, evidentiary hearings were held on
May 28, 29, 1975 on issues involving remedies and sanctions.
9. The record in this proceeding consists of all the material pleadings filed
herein, all the evidence offered and received, including all the manuscripts of
testimony presented at the evidentiary hearing, as corrected by Order Correcting
Transcripts, dated July 25, 1975; the Board's August 1, 1974 Order as shown in
Appendix A, including the stipulation of issues of the parties; all the exhibits
shown in Appendix B; the Stipulation of Facts by All Parties (S.F.) and the
evidentiary record compiled in the Show Cause hearing and incorporated into
the record by Paragraph 5 of the said stipulation of facts.
10. In making the findings and conclusions herein, the Board reviewed and
considered the entire record of ,the proceeding and all the proposed findings of
fact and conclusions of law submitted by the parties. All of the proposed
findings of fact and conclusions submitted by the parties which are not
incorporated directly, or inferentially, in this Initial Decision are herewith
rejected as being unsupported in law or fact, or as unnecessary to the rendering
of this Initial Decision.

II. LEGAL ISSUES
11. The Board is faced with the issue of the responsibility of the Licensee to
disclose and supply material information to the Commission, and the issue of
. what is a material false statement within the meaning of Section 186. We will
first address the issue of responsibility and then the matter of what constitutes a
material false statement.
A. THE NON·DELEGABLE DUTY OF THE APPLICANT
12. In Section 2(c) of the Atomic Energy Act of 1954, as amended (Act),
the Congress specifically found that "the regulation and utilization of source, by
product, and special nuclear material must be regulated in the national interest
and in order to provide for the common defense and security and to protect the
health and safety of the public. " (Emphasis supplied).
It is a stated purpose of this Act in Section 3(e) that:
Source and special nuclear material, production facilities, and utilization
facilities are affected with the public interest, and regulation by the United
States of the production and utilization of atomic energy and of the facilities
used in connection therewith is necessary in the national interest to assure
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the common defense and security and to protect the health and safety of the
pUblic. [Emphasis supplied]

Section 182 of the Act (42 U.s.C. 2232) calls for and prescribes the content
and form of the application, and otherwise sets forth the following requirements:
(a) Each application for a license hereunder shall be in writing and shall
specifically state such information as the Commission, by rule or regulation,
may determine to be necessary to decide such of the .•. qualifications of the
applicant as the Commission may deem appropriate for the license.
13. The rules and regulations of the Commission implementing the act
require each applicant for a construction permit to prepare and submit a
preliminary safety analysis report (PSAR) to include:
The minimum information to be included should consist of the following:
(1) A description and safety assessment of the site on which the facility is to
be located with appropriate attention to features affecting facility design.
[Emphasis supplied.] 8

This report is to be submitted for the Commission's assistance in evaluating the
site from the standpoint of public health and safety.
14. That the use of atomic energy involves the public health and safety and
places a duty on a Licensee under the Act was clearly stated in the Hamlin Case 9
where on appeal, the Circuit Court, affirming the decision of the Commission in
the case, said:
... we can imagine no area requiring stricter adherence to rules and
regulations than that dealing with radioactive materials, from the viewpoint
of both public health and material security.
Similarly, the Commission had earlier observed in the Matter of X-Ray.
Engineering Co., 1 AEC 553,555 (I 960):
Our statutory obligations to protect the public health and safety is not
subject to the conditions precedent that actual injuries occur. . .. Our
regulations require meticulous attention to detail to assure the adequate
protection of the public health and safety ....
15. In the light of the Congressional findings, the purpose of the Act, the
requirements assigned to applicants by the Act and under the rules and
regulations of the Commission, there is no merit in the Licensee's plea that its
officers had no knowledge that the statements discussed herein were material
false statements. If the Licensee were permitted to avoid responsibility because
its agents or its independent contractors failed to inform it of material'
aID CFR 50.34(a)(1).

'Hamlin Testing Laboratories v. U. S. Atomic Energy Commission. 357 F. 2d 632
(1966).
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information, it could thwart the purpose of this Act. As the Act implies, the
public health and safety is too vital to the national interest to permit such an
avoidance. Thus, the requirements of the Act and the Commission's regulations
thereunder to protect the public health and safety, can be enforced only if the
applicant's reporting duties are non-delegable. This rule was applied in the case
of Snyder v. Southern California Edison Co., 44 Cal. 2d 793, 285 P. 2d 912
(1955), where it was held that the State's regulatory scheme prohibited a utility
from escaping liability for negligence on the grounds that the negligence was
committed by an independent contractor. The court said:
Thus, where an activity involving possible danger to the public is carried on
under public franchise or authority, the one engaging in the activity may not
delegate to an independent contractor the duties or liabilities imposed by the
public authority} 0
16. Accordingly, the Board finds that the Licensee was on notice of its
responsibilities under the Act; and was under a non·delegable duty to disclose to
the staff within a reasonable time the information which Stone and Webster,
Dames and Moore and Mr. Engleman had regarding geologic conditions at the
site.
17. Under its non·delegable duty, the Licensee's claim that it believed the
statements in question to be true is irrelevant and does not relieve it of its duties
under the Act. Likewise the Licensee's arguments that it has no responsibility
for the actions of its independen t contractors (ie., Dames & Moore) is irrelevant,
as is its arguments as to the limited responsibility of its agents and employees
(Stone & Webster and Mr. Engleman).
.
18. In addition to the fact that the Licensee is subject to non· delegable
duties under the Act, it is also charged with whatever knowledge its agents
acquired in the course of carrying on its business at the site. Curtis Collins &
Holbrook Company v. United States, 262 U.s. 215, 222 (1923). The Coalition
asserts that under well·settled rules of agency, the knowledge gained by its
agents within the scope of their employment is attributable to their principal.
Meader v. Trent Brook Ice & Feed Co. 96 Comm. 454, 114 A 668 (1921). See
also Restatement of Agency, Sec. 2, 14, 1958. The Board agrees.
19. In this regard, the Board finds that Mr. Engleman, the Licensee's
employee, and its "eyes and ears.. 1 I at the site was charged with the
responsibility of reporting to his superiors any adverse conditions at the site.
Mr. Engleman, a graduate engineer, was an agent of the Licensee with
approximately 20 years of job experience l2 to whom the Licensee properly
delegated considerable responsibility to act as "Mr. Vepco" at the site. 13
I old.: see also Am. Jr. 2d, Independent Contractors, Sec. 39 (1968).
IITr.319.
I2J. Ex. 37 p. 5.
I 'Tr. 178-9, 184-187, 193-195, 306.
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20. In the regular course of the Licensee's business, Mr. Engleman acquired
knowledge from three geology professors that they believed that there was a
geologic fault at the site. I 4 While Mr. Engleman may not have reported the fact
to his superiors, the Licensee is nevertheless chargeable with such knowledge. So
too, as we have previously stated, the Licensee is chargeable with the
information possessed by Stone & Webster, or Dames & Moore relating to the
presence of a chlorite seam and its potential significance. In view of its
responsibility to protect the public health and safety, and because it was already
on notice as to the information possessed by Stone & Webster and Dames &
Moore regarding the possible presence of a geologic fault at the site, this
additional information should have been received with concern, and the Licensee
exercising at a minimum the standard of care that ordinarily prudent and
diligent men would exercise under similar circumstances, should have reported
this information (the belief of three professors as to the presence of a geologic
fault) to the AEC staff, and then taken appropriate steps to investigate and
evaluate the matter further. See Briggs v. Spaulding, 141 U.S. 132, (1921);
O'Connor v. First National Insurance Corp., 177 S.E. 852, 857 (1935).
21. If, as contended by the Licensee, Mr. Engleman did not have
appreciation of the significance of what he was told by the geology professors
sufficient to place him on notice as to the possible presence of a geologic fault
(and to submit this information to his employer), then the responsibility rests
with the Licensee for failure to properly instruct its employee and for failure to
position an employee at the site qualified to understand the significance of
foreseea~le issues, such as those related to the geology of the site, etc.
B. MATERIAL FALSE STATEMENTS (SECTION 186;
42 USC 2236)
22. Threshold questions were raised by the parties as to the elements
comprising a "material false statement" within the meaning of Section 186 of
the Atomic Energy Act of 1954 as amended (Act) (42 USC 2236),1 5 and
presented as follows:
.
1. Do any of the specified declarations or omissions constitute a
"statement" within the meaning of 42 U.S.C. § 22367
2. If it constitutes a "statement", was it "false", when made, within the
meaning of 42 U.S.C. § 22367
In stating their positions on this issue, the parties will be free to argue that:
(a) Knowledge of falsity, negligence, intent to deceive, disregard for the
truth, or some other state of mind is or is not necessary on the part of the
person who made the statement and,
14

15

J. Ex. 40, p. 7-8; J. Ex. 34, p. 75; Tr. 124, 130, 135, 145, 181,200-201,445.
Section 186 speCifically provides, in part:

(ai Any license may be revoked for any material false statement in the application or

any statement of fact required under Section 182..••
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(b) VEPCO is or is not chargeable with the knowledge, negligence, or
state of mind of the person who made the statement.
3. If it constitutes a "statement" that was "faIse", was it "material"
within the meaning of 42 U.S.C. §2236?
4. If it was a "material false statement" within the meaning of 42 U.S.C.
§ 2236, what sanction, if any, is appropriate?
23. The parties have argued at length as to the legislative history and intent
of Congress in its choice of the key words "material false statements". In the
opinion of the Board, the ordinary meaning of each of the words in the key
phrase "material false statement" is persuasive and controlling when read in light
of the clear mandate of Congress to protect the public health and safety. 1 6
24. Thus, the ordinary meaning at law for "material" is to describe evidence
which is likely to influence the determination of a matter. In Tzantarmas v. U.S.
402 F. 2d 163 (1968), a material statement was found to be one which could
effect or influence the exercise of a governmental function. The ordinary
defmition 17 of "false" is to describe that which is not true or correct,
erroneous. A "statement" is ordinarily defined as a written or oral communication setting forth facts, arguments, 'demands or the like. In a general sense it is an
allegation, a declaration of matters of fact. These terms, especially when read in
light of the non-delegable duty of the Licensee as discussed in our opinion
above, express the intent of Congress to refer to a communication, written or
oral, likely to influence the determination of a matter, which communication is
not true.
25. Accordingly, after careful review and consideration of the legislative
history available and the briefs of the parties, we find that the meaning of the
key phrase "material false statement" in Section 186 is defined by the ordinary
meaning of the words used as defined above, and is not ambiguous when read in
light of its legislative history.
26. The question of whether or not the word "statement" as used in Section
186 applies to omissions was also raised. The bulk of the specifications or
statements at issue here are expressions of various and sundry facts found in the
application documents, and are therefore statements within the definition set
out above. However, the allegations in specifications 22, 23, and 24 are not
whether written communications of alleged facts are false under Section 186,
but rather whether omissions or non-disclosure of certain material facts can
constitute a violation under that section. It seems clear to this Board that a
failure to include material information in a submission to, or nIing before, the
Commission is so critical to the Commission's need for a full disclosure of
information on which to base its independent safety review that it may comprise
a false and misleading statement. See In re Caesars Palace Securities Litigation,
J6
J7

See paragraphs 12. 40. herein.
Webster's 111ird New International Dictionary, unabridged. G. & C. Merriam Co.
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360 F. Supp. 366, 386, fn. 19 (S DNY , 1973). In view of the Act's direct
mandate with regard to the public health and safety 18 an applicant or a licensee
is accountable for an omission of material facts which are important to a health
or safety review. The Commission, in turn, has the responsibility under the Act
to protect the public health and safety in connection with the privileges, duties
and obligations promulgated by the Act. It has clearly, and forcefully stated its
need for truthful and accurate information in order to discharge its responsi.
bilities for the public health and safety: " ... nothing less than candor is
sufficient.,,19 In view thereof, we conclude that Section 186 applies not only to
written and oral statements but to omissions as well.
27. With respect to the matter of timeliness, the Board agrees with the
Staffs position " ... Section 186 must be read as comtemplating [that] a
material false statement results if, in the light of all the circumstances, an
applicant or licensee fails to make a timely disclosure of information which is
important for purposes of the safety review of its submission." It would be an
incongruous situation, indeed, if an applicant or licensee responsible for
disclosing material information that may have impact on the public health and
safety, fails to do so in a timely manner, and for one reason or another does not
disclose the information until it has become "stale", or relatively meaningless.
Such a situation would seriously undermine the capability of the Commission to
discharge its public health and safety responsibilities.
28. The elements of "scienter" and "reliance" as raised by the parties also
must be resolved in considering the key phrase "material false statements." In
this regard, the Licensee argued that "scienter" is a necessary element of the
term "false" as used in Section 186; and that "reliance" is a necessary element
of the term "material." We will consider each in turn.
29. Proof of scienter was necessary at common law to indict and prove
crimes. Statutory law crimes have been held to require a showing of scienter
even where the statute had failed to include it. 2o Therefore, the Licensee argues
that its officials, who signed the application documents, believed that the
statements contained therein were true, and therefore scienter must be proven to
establish that a statement is "false" within the meaning of Section 186 of the
Act. We disagree.
30. Section 186 does not, on its face, require a showing of scienter as an
element needed to bring a material false statement within its scope. That the
omission of scienter from 186 was deliberate, can be read from the fact that
Congress expressly included scienter as a necessary element of the statutory
offense in other Sections21 which provided for the imposition of criminal
I. See Sections 2, 3, 182, -of the Atomic Energy Act of 1954, as amended.
"In the Matter of Hamlin Testing Laboratories, Inc. 2 AEC 423, 428 (1964).
20 See United States v. Balint, 258 U.S. 250 (1922).
2 I See Sections 222, 223, 224, 225, and 226 of the Atomic Energy Act of 1954, as
amended.
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penalties. The legislative history of Section 186 shows no intent by Congress to
require a showing of scienter as a prerequisite to the enforcement of this
Section. In this connection, at the public hearings held in May 1954, on the
bills22 to amend the Atomic Energy Act of 1946,2 3 the provisions of Section
186 were analyzed and debated. Several witnesses urged the incorporation of a
requirement for scienter. Other witnesses urged that revocation be limited to
"any material false statement." Following the hearing, the words in Section 186
were changed from the proposed "any false statement" to "any material false
statement." Thus, we conclude that the Congress accepted the recommendations
for a showing of materiality but turned down those on requiring a showing of
scienter. In its brief, the staff aptly summarized the situation as follows:
In other words, because the validity of -the Commission's review of safety
consideration could be affected by the reliability of statements made to it by
an applicant, the Congress decided to require applicants to meet the
standards of accuracy rather than merely the standards of good faith.

31. Moreover, in view of the ultimate purpose of Section 186 of the Atomic
Energy Act to protect the health and safety of the public, and the holding of the
Supreme Court that a showing of scienter is not a necessary element of those
statutes the purpose of which is to protect the health and safety of the public,
United States v. Wisenfeld Warehouse Co., 376 U.s. 86 (1964); United States v.
Dottenveich, 320 U.s. 277, 281 (1943); United States v. Balint, 258 U.s. 250
(1922), we find that the element of scienter is not included in the meaning of a
material false statement.
32. The Licensee contends that policy considerations do not support the
interpretation that scienter is not a necessary element because the policy behind
Section 186 is deterrence and one cannot deter innocent acts. We do not agree.
While it is true that one cannot deter innocent acts, one can, to some extent,
deter innocence by encouraging greater effort by a Licensee to be sure that he
has (and reports) accurate and full information.
33. Accordingly, in view of our findings above, the Board concludes that a
showing of scienter is not. required as an element of proof of a material false
statement under Section 186 of the Act.
34. The issue of reliance is raised by the Licensee in its argument that a
"material" statement in a submission to the Commission is one that would
change the behavior of a reasonable geologic expert on the Commission's staff in
some way. The Licensee suggests that the statement would have to be such as
22 House Bill HR 8862 (and companion Senate Bill Sec. 3323). See hearings before the
Joint Committee on Atomic Energy on S. 3323 and H.R. 8862 83 Congo 2nd Sess. (1954).
2 'Under the draft of the proposed 1954 Act, the license might be revoked for "any
false statement" in an application or statement of fact. See staff of Joint Committee of
Atomic Energy, 83 Congo 2d Sess. "A Proposed Act to Amend the Atomic Energy Act of
1946," Joint Comm. Print 1954.
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would induce the reasonable staff member to undertake a significant amount of
further investigation. The Board rejects this argument.
35. From a reading of the plain meaning of the words used in Section 186,
the Board finds no requirement for an element of reliance in determining
materiality under the provision of this Section; nor can any such requirement be
inferred. The legislative history of Section 186 does not support such a
requirement. In the Board's opinion, one principal criterion of whether a
statement is material is whether a reasonable staff member would, or should,
consider it in reaching a conclusion or in determining a course of action; it is not
important whether or not the statement ultimately played a role in his decision.
In that sense, he need not have placed reliance on the statement in order for it to
be material. On the other hand, it is not material ,if the information was so trivial
that it would not have led him to any serious consideration of it. For the above
reasons, we find no requirement of "reliance" in determining the materiality of a
false statement under the provisions of Section 186.
36. The Board rejects the Coalition's contention that the Board must find
that a false statement is "material" if a reasonable profeSSional or citizen would
attach importance to it in evaluating the suitability of a site for a nuclear power
station. The Coalition's view is that the Act protects two audiences-the
experts on, or employed by, the Commission's staff, and the general public~in
their separate requirements for accurate information in applications to construct
nuclear power plants. It contends that for this reason definition of materiality
must anticipate the impact of misrepresentation on a reasonable citizen, and
anticipate a review by a reasonable citizen who uses due diligence in reviewing
and evaluating an application.
37. We find no provision in the Act that requires the scientific and technical
business of the agency to be conducted in the layman vocabulary rather than in
the precise vocabulary of the particular fi~ld of science involved. The Act does
not, and realistically cannot, save the average citizen from resort to technical
experts when engaging in the scientifically complex area involved in the licensing
of nuclear power plants. To require the scientific expert to forego the
preciseness of scientific and technical vocabulary arid to communicate on the
level of a layman vocabulary is unacceptable, and counter productive. The view
of the Coalition, if adopted, would place an unreasonable burden on applicants,
licensees, and staff. The additional time required to prepare submissions on
highly technical matters in such a way as to be properly understood by the
"reasonable" citizen as well as by the expert, and the attendant additional cost
(which in all probability would be eventually absorbed by the consumer and
taxpayer), are not justified. And of course, the subjective test of whether or not
it was understandable to the reasonable layman would create an intolerable
litigious situation.
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III. FACTUAL ISSUES
A. GENERAL
38. A chronological overview of the events leading to the October 17, 1974,
Order to Show Cause may be briefly summarized as foIlows:
a. The geology of the North Anna site was first investigated in 1968 by
Dames & Moore, Consulting Engineers to the Licensee. In a report dated
January 13, 1969, Dames & Moore concluded, inter alia, that no geologic
fault adversely affected the intended use of the site. 24
b. Under the then applicable regulations of the Commission, the Licensee
proceeded to prepare the site. In the course of site excavation, a set of
"smaIl thrust faults" and "shears" were noted. These features were not
considered to be significant in terms of the stability and seismicity 0'£ the
site. Nevertheless, they were disclosed and reported to the staff on March 21,
1969.25
c. In 1969 Stone & Webster discovered a chlorite seam while excavating
the containment pit for Unit No.1. It investigated the seam and concluded it
was not a fault. 2 6
d. FoIloWing application to the Commission, and after a public hearing,
Construction Permits Nos. CPPR-77 and CPPR-78 were issued to the
Licensee on February 19, 1971, authorizing construction of North Anna
Nuclear Power Station, Units 1 and 2.27
e. Application for two additional reactors, Units 3 and 4 had also been
filed by the Licensee. These units were to be constructed adjacent to reactor
Units 1 and 2. With respect to Units 3 and 4, the same siting procedure was
followed: namely, Dames & Moore undertook site studies in 1971, found the
site to be suitable for Units 3 and 4, and so recommended:Stone & Webster
then performed the site preparation. In connection with this application, the
Licensee filed a PSAR for Units 3 and 4 dated September 15, 1971, which
included a report on Environmental Studies dated August 18, 1971. (J. Ex.
18). An evidentiary hearing was held before an Atomic Safety & Licensing
Board and the subsequent decision of the Board found in favor of the
construction of Units 3 and 4.28

J. Ex. 1 at llA-19.
J. Ex. 1 at ll-A-7; S.F. 30; S.F. 14.
26 StipUlation 53.60, 63-71.
H See In the Matter of Virginia Electric and Power Company (North Anna Units 1 and
2),4 AEC 544 (1971).
.
21 See In the Matter of Virginia Electric and Power Company (North Anna Units 3 and
4), LBP-74-56, RAI-74-7, 126 (July 18, 1974).
24

25
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f. On April 16, 1973, during the excavation of Units 3 and 4, Stone &
Webster noted a geologic feature involving a chlorite seam in the contain·
ment pit for Unit 3. Investigation of this chlorite seam was undertaken and
continued until May ~4, 1973, at which time a determination was made by
the Licensee and its consultants that the feature was a geologic fault. This
determination was reported to the Commission staff on May 17, 1973 and
led in due time to the October 17, 1973 Order to Show Cause.
39. In addition to the overview set forth above, consideration of the case at
hand is aided by a summary of those requirements imposed on applicants for
authorization to construct and operate a nuclear power plant. These require·
ments are found in, (a) the Atomic Energy Act of 1954, as amended; (b) the
Rules and Regulations of the Commission (particularly 10 CFR Part 50, part
100) and, (c) the interpretations and precedents of Commission decisions.
40. As we have stated above, the Atomic Energy Act of 1954 (42 U.S.C.
2011) et seq., requires the regulation of the processing and utilization of nuclear
material and of facilities for the production and utilization of atomic energy in
the public interest and to protect the public health and safety. The Act provides
the Commission wide authority to undertake whatever regulations are needed to
protect the national security and the health and safety of the public. 29 Issuance
of a permit or license for construction and operation of a nuclear power plant is
precluded under Section 103(d) of the 1954 Act (42 U.S.C. 2133(d)), if, in the
opinion of the Commission, it would be inimical to the health and safety of the
public. Section 182 requires a finding that the health and safety of the public
will be adequately protected. (42 U.s.C. 2232). Thus, the Act mandates the
exercise of great care for the protection of the public health and safety ·on the
part of anyone utilizing atomic energy.
AI. The Commission, in its rules and regulations, has carried out the
statutory mandate by requiring explicit and detailed information from appli.
cants seeking a license or permit to construct a nuclear power plant. It would
appear obvious that an informed judgment by the Commission regarding the
protection of the public health and safety is dependent upon, and can only be
effective, if the data developed and furnished by the applicant are accurate and
complete. In summary, the regulatory system requires complete and accurate
information if it is to function as intended.
42. The issue of site suitability is the subject of rules and regulations issued
by the Commission. Requirements thereunder have changed as the design and
complexity of the plants have increased, and as the needs of the staff for more
detailed information upon which to base an increasingly deeper safety review
grew. To aid in determining the materiality of the alleged false statements in this

29

(S. Rept. No. 1699, S3rd Cong., 2d Sess. 10·11 (1954».
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case the Board received information relating to the type and extent of guidance
available to applicants and licensee. 3D
43. In 1966, a Section 50.34 (10 CFRPart 50) similar to the section quoted
in paragraph 46 below, was available for guidance. In addition, "A Guide for the
Organization and Contents of Safety Analysis Reports," (SAR) was issued by
the Staff to assist applicants in writing their SARs. The following is the entire
, section on geology and seismology:
Hydrology, Geology and Seismology. The Commission is interested in
the relationship of these factors to design and operating limitations. The
extent of evaluation of the surface terrain and subsurface layers of earth
should be consistent with the importance of these matters to the plant
design and operation. In general, hydrology, from a safety viewpoint, has not
been a predominant factor influencing plant design. Similarly, geological
formations beneath the facility in general play the same role in the
architectural engineering of the structures for reactors as for any major
industrial facility, and hardly justify exhaustive treatment in facility design
reports to be submitted to the Commission. Except for the unusual situation
in which local hydrology or geology have particular influence on design, a
great deal of information with respect to these matters need not be
submitted in the Safety Analysis Report. A common practice has been the
inclusion, in total, of survey reports of geological experts brought in by an
applicant to determine site characteristics as a basis for further design. Such
exhaustive reports should be referenced. but a summary with pertinent
conclusions will, in general, suffice for the Safety Analysis Report. E~phasis
should be on geological information explaining the need or the basis for any
unusual design criteria because of geological anomalies.
It is expected that the seismic history of a site will be examined. The
extent of evaluations submitted in the Safety Analysis Report and the
amount of supporting information should be roughly proportional to the
probability of a seismic event and to the intensity of its effects. The Uniform
Building Code Seismic Probability Map (1958) provides an appropriate index
to probability and intensity. The information submitted should provide
explanations for such design requirements that may have been established
because of seismic considerations.
The following are illustrative of matters which have been treated in
submittals of information supporting and explaining design requirements
established because of consideration of site surface and subsurface con·
ditions:
30 See letter, Louise C. Powell to Board, dated February 14, 1975. In addition to the
documents cited, Staff Counsel stated: "In addition to the formal guidance ... licenses ...
receive further guidance ... by way of written questions, meetings with Staff experts, and
frequent telephone communications." Such guidance has not been considered here unless it
became part of the record.
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Geology
(1) Nature of and results of test borings at the site.
(2) Ion exchange and filtering characteristics of the soil (particularly
where liquid radioactive holdup tanks may be buried).
(3) Geological faulting of subsurface layers.
Seismology
(1) General seismic history.
(2) Locations of geological faults with respect to site.
(3) Tsunamis history, if any.

44. In 1969, after Section 50.34 had been slightly revised, the follOWing
guidance existed:
(a) Section 50.34(a)(1) required that the PSAR include:
A description and safety assessment of the site on which the facility is to be
located, with appropriate attention to features affecting facility design.
Special attention should be directed to the site evaluation factors identified
in Part 100 of this chapter. .• . [Emphasis supplied.]

(b) Section 50.34(bXl), with respect to the Finai SAR, required "All
current information .,. which has been developed since issuance of the
construction permit, relating to site evaluation factors identified in Part 100
of this chapter."
(c) Section 100.10 (part 100) contained a list of factors including the
follOWing, on which information was required:
.•• (c) Physical characteristics of the site, including seismology, meteorology,
geology and hydrology.
(1) The design of the facility should conform to accepted building codes or
standards for areas having equivalent earthquake histories. No facility should
be located closer than one-fourth mile from the surface location of a ,known
active earthquake fault. [Emphasis supplied.]
(3) Geological and hydrological characteristics of the proposed site may have
a bearing on the consequences of an escape of radioactive material from the
facility. Special precautions should be planned if a reactor is to be located at
a'site where a significant quantity of radioactive effluent might accidentally
flow into nearby streams or rivers or might find ready access to underground
water tables.
(d) Where unfavorable physical characteristics of the site exist, the proposed
site may nevertheless. be found to be acceptable if the design of the facility
includes appropriate and adequate compensatory engineering safeguards.

45. On November 25, 1971, the Commission published for comment and
interim guidance, a proposed change to § 100.1 O(cX I) (10 CFR Part 100), and a
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proposed new Appendix A to Part 100.31 The proposed amendment substituted
for the § 100.IO(c)(I) quoted above, the following:
(1) Appendix A, "Seismic and Geologic Siting Criteria for Nuclear Power
Plants," sets forth the principal seismic and geologic consideration which
guide the Commission in its evaluation of the suitability of proposed sites for
nuclear power plants.
46. The scope of Appendix A includes two major areas of investigation: the
determination of the quantitative design basis for Vibratory motion due to
earthquakes and the determination whether and to what extent a facility need
be designed for surface faulting. These topics were dealt with in Sections IV(a)
and IV(b) respectively. The introductory paragraph of Section IV provides the
following guidance:
The geologic, seismic, and engineering characteristics of a site and its
environs shall be investigated in sufficient scope and detail to (1) provide
reasonable assurance that they are sufficiently well understood to permit an
adequate evaluation of the proposed site, and (2) provide sufficient
information to support the determinations required by these criteria and to
permit adequate engineering solutions to actual or potential geologic and
seismic effects at the proposed site. The size of the region to be investigated
and the type of data pertinent to the investigations shall be determined by
the nature of the region surrounding the proposed site. The investigations
shall be carried out by a review of the pertinent literature and/or field
investigations and shall include the steps outlined in (a) through (c).
The next two subsections then go on to describe the necessary investigations.
Three subparagraphs of Section IV(b) , "Required investigation for surface
faulting" are of sufficient relevance to quote: 32
(1) Determination of the lithologic stratigraphic, and structural geologic
conditions of the site and the area surrounding the site, including its geologic
history;
(2) Determination of geologic evidence of fault offset at or near the ground
surface at or near the site;
(3) For faults greater than 1000 feet long, any part of which is within 5
miles of the site, determination of whether these faults are active faults.
47. In February 1972, the Staff issued a "Standard Format and Content of
Safety Analysis Reports for Nuclear Power Plants." This was a revised version of

'136 Fed. Reg. 22601. The final adopted version of Appendix A differs, in some
respects, from that discussed here. Since it was published after all of the alleged false
statements were uttered, it is not relevant and is not discussed herein:
'2 The sections can be found in their entirety at 36 FR 22602·3.
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the 1966 guide. 33 The description of material to be included in the SAR was
increased and injunctions against excessive information were entirely eliminated.
The relevant information was listed in four sections covering basic geologic and
seismic data, vibratory ground motion, surface faulting, and stability of
subsurface materials. The second and third of these sections closely followed
proposed Appendix A.
48. But even more guidance relative to the case at hand was available to
applicants for nuclear power plants, and specifically, to the Licensee here, both
as to reporting requirements, and as to the seriousness in which seismic issues
were held by the Commission. As to the former, in 1960, the Commission stated
its concern that "our regulations require meticulous attention to detail to assure
adequate protection to the public health and safety." Matter of X-Ray
Engineering Co., I AEC 553,555. As stated earlier, the Circuit Court affirming
the Commission decision in Hamlin Testing Laboratories v. U. S. A tomic Energy
Commission,34 stated:
We can imagine no area requiring stricter adherence to rules and regulations
than that dealing with radioactive materials, from the viewpoint of both
public health and national security.
The Supreme Court, affirming on appeal, the Commission's promulgated
standards noted and recognized the .Commission's ruling that" ... public safety is
the first, last and a permanent consideration in any decision on the issuance of a
construction permit or a license to operate a nuclear facility." Power Reactor

Development Co. v. International Union of Electricians, 367 U.s. 396, 402
(1961).
49. As to the seriousness attached by it to seismic matters, the Commission
discussed in the Malibu decision,3s the major importance of geological
structures and seismic matters to the design of a plant and to the suitability of a
proposed site. In the matter of the proposed Bodega nuclear power plant, the
seismic issue became the controlling factor because of the proposed location of
the plant near the San Andreas fault, and was sufficient cause for the
Commission to reject the design. As a result, the application was abandoned. 36
While the seriousness of a fault issue on the west coast may be of an order of

33Eight months later in October 1972, a third version, Revision 1, was issued. In this
revision the section on basic geologic and seismic data was expanded and the section on
stability of subsurface materials was expanded to include engineering matters as well as the
previously included geologic matters. The other two sections were essentially unchanged.
54 See n. 9, supra.
35 Dept. of Water & Power of the City of Los Angeles, Malibu Nuclear Power Plant, Unit
No.1, 3 AEC 122 (1966).
.
36 In the Matter of Pacific Gas &. Electric Co. (Bodega Head Nuclear Power Plant,
Docket 50-205). See "Summary Analysis by the Division of Reactor Licensing," as
published on October 26,1964 by the AEC Division of Regulation.
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magnitude greater than the relatively far less active east coast area, nevertheless,
the materiality of a potential fault as a critical element in an application for a
nuclear power plant is an issue which has equal application to eastern as well as
western sites.
50. In view of the above· findings, the Board finds that the reporting
requirements for geological and seismic matters were clear to the Licensee. The
Act, the Commission's rules and regulations, and pertinent case law as well as
previous Commission actions on matters involving seismic issues, all provided
guidance to the Licensee. While the guidance may have become more specific
and detailed commencing on November 25, 1971 with the issue of the
Commission's proposed change to 10 CFR 100.10(c)(I) and Appendix A to Part
100, nevertheless, {even before this was issued, the guidance was clear that
matters involving s~ismic issues constituted information that should be reported
to the Commission.
51. Certainly, the question of what to report is an issue as to each potential
reportable item. Obviously, an applicant must generate and submit large
amounts of information to the Commission's staff. It is plain that the
information to be transmitted must first be evaluated by the applicant to
determine what should be reported to the Commission. Necessarily, in such
evaluation, good judgment must be used in determining what is material and
should be reported, and what need not be reported. But we are not here
concerned about trivial information, nor trivial subject matter. On the contrary,
we are considering information relating to a subject matter which, in and of
itself, could resolve adversely the entire matter of site suitability. In other words,
material information· relating to the presence of a geologic fault Should have
been reported to the Commission promptly, for the latter's independent safety
review, and would have been so reported by an ordinary prudent man. Such a
serious matter of public safety cannot be answered unilaterally by the
Licensee? 7 As we have stated, the Licensee did in fact report geologically
significant information in 1969, but for its own reasons, it failed to continue the
practice.
52. Thus, in the Board's opinion, the requirement to report information
relating to the presence of a matter of major importance such as a geologic fault
was always clear to the Licensee from a fair reading of the Act, the
Commission's rules and regulations, or the Commission's decisions, taken
separately, or together. This opinion is confirmed by the clear import of the
Licensee's own actions in reporting the geological information in 1969 to ·the
staff for its independent safety review.

UEspecially in a way that permits the commitment and expenditure of substantial
fmancial and natural resources before the unilateral decision is communicated to the staff.
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53. Before proceeding to consider each statement, we would note that the
general facts of this case may be summarized as follows: the Licensee violated
Section 186 of the Act as to 12 statements, in that it knew, or should have
known of the presence of a geological fault; knew, or should have known, that a
seismic or geological fault question arising as to the suitability of the site was of
major importance; knew, or should have known, that the Act, the rules and
regulations of the Commission, and the cases decided thereunder by the
Commission required full and complete reporting of any material information
bearing on an application for construction permits; knew, or should have known,
of its non-delegable duty to report material information; and knew of its
duty to conduct itself and its affairs with a high degree of care required of one
conducting a business impacting on the public health and safety-and yet
knowing all of this, it failed to properly and fully report to the staff in a timely
manner material information related to the presence of a geological fault (which,
at that time, mayor may °not have been "active" or "capable") so that the staff
could have conducted its own independent investigation in a prompt manner.
B. SPECIFICATIONS [STATEMENTS]
54. For convenience, the specifications38 (hereinafter identified as "statements") of the Coalition have been divided by the parties into six categories:
(a) thoOse statements related to the 1968-69 site investigations, i.e., Nos. 1,2 and
4; (b) those statements related to specific faulting and other conditions at the
site, le., Nos. 7, 10, 11, 13 and 14; (c) those statements related to Neuschel's
Lineament, le., Nos. 12,15; (d) those statements made in 1973; Le., Nos. 16-21;
(e) the statement relating to the Roper report, le., No. 22; and (f) those
statements related to disclosures at public hearings, i.e., Nos. 23 and 24. We wiIl
adhere to this delineation in our findings below.
(a) Statements 1,2, and 4 (1968-69 site investigations)
Statement I-January 13, 1969:
The nearest known fault to the site is located slightly southwest of the town
of Mineral. If projected along the areal strike, the nearest approach of this
fault would be about 4~ miles to the northwest of the power station site

0,. As stated earlier, we will continue to refer to the specifications by the numbers
assigned in the Coalition's "Specification of Alleged Material False Representations, dated
July 12, 1974 and attached as Appendix A to the stipulation of issues which in turn was
attached to the Board's Prehearing Conference Order dated August 1, 1974. Also as stated
earlier, statements 7, 10, 11 and 12 appeared in the PSAR for Units 3 & 4, filed on
September 15, 1971 and in a report by Dames & Moore dated August 8, 1971 (1. Ex. 18).
In view of the consolidation of cases by Board with agreement of parties, no distinction is
made between statements relating to Units 1 & 2, and those to Units 3 & 4.
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· ... [Dames & Moore Report, Site Environmental Studies, Units 1 & 2,
Appendix A to PSAR, J. Ex. 1, p. 11·A·13.]

55. The Coalition contends that Statement 1 is a false material statement (1)
because "it places the 'nearest known fault' to the site southwest of the town
of Mineral when in fact minor faulting at the site was known" and (2) because of
the "omission of any explanatory discussion regarding the suspected structural
discontinuity at the site which was the subject of weekly reports to VEPCO and
a significant increase in the scope of the site investigation" (Coalition's
Identification of Documents and Further Specifications of Material False
Statements dated October 21,1974).
56. In the Board's opinion, the critical and controlling factor is that the
features referenced were disclosed to the staff and to the public in a timely
manner in 1969, and gave the Staff an opportunity to conduct its own
independent review and investigation.39 An incorrect statement submitted to
the Commission is not necessarily a material false statement in violation of
Section 186, where the supporting· information was timely submitted to the staff
for its independent review. The Board recognizes that the "shears" and "small
thrust faults" were not considered to be significant in terms of stability and
seismicity of the site.40 With respect to the Coalition's contentions regarding the
structural discontinuity involving Boring 10, the Board notes that the dis·
continuity had been investigated and negated.41
Statement 2-January 13,1969:
The site is apparently free of faulting and structural anomalies .... Based
on the results of our geologic studies, it is our opinion that there is no
geologic feature of the site or surrounding area which adversely affects the
intended use of the site. [Dames & Moore, Site Environmental Studies,
Appendix A to PSAR, J. Ex. 1, p. II·A-19.]

57. The Coalition argues that Statement 2 is false because it states that the
site "is apparently free of faulting and structural anomalies" when both minor
faulting and "a possible structural anomaly were disclosed by the site
investigation" (Further Specifications, pp. 1-2). All the other parties except the
Coalition are in agreement that this is not a false statement. For the same
reasons stated above with regard to Statement 1, we conclude that.Statement 2
is not a material false statement within the meaning of Section 186.

39 Joint

Exhibit I, plate I1-A-7. S.F. 30.

4

°Testimony of J. Briedis, pp. 1-7; S.F. 30.

4

lId.• Briedis, pp. 7-8.
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Statement 4-March I, 1969:
No known or suspected faults are present in the strata underlying the site.
The closest known major faults are located near the Culpeper Triassic Basin,
approximately 20 miles WNW of the site. [PSAR 1 & 2, Part B.l

58. The Coalition argues that statement 4 is false because of the known
presence of minor faulting and the doubts raised by boring 10.42 All the other
parties except the Coalition agree this is not a false statement. For the same
reasons as stated above with regard to statement I, we conclude that Statement
4 is not a material false statement within the meaning of Section 186.

(b) Statements 7, 10, II, 13, & 14 (Specific faulting and other conditions at
the site).
59. Stone & Webster, the Licensee's prime contractor for the construction of
the facilities, was responsible for geotechnical monitoring for the North Anna
Units 1 and 2 containment as the excavations progressed.43 All pertinent
information and data possessed by Stone & Webster, including internal
communications, were available to the Licensee.44 In February 1970, Mr. Wil·
liam Swiger, Stone & Webster's Senior Consulting Engineer, was contacted at his
Boston office by Mr. David McKittrick, Stone & Webster's Geotechnical
Engineer assigned to North Anna, and asked to visit the North Anna site in order
to examine the excavations for Units 1 and 2, because of concern about the
stability of the excavation walls as it might affect safety of the workmen.4 5 On
February 5, 1970, Mr. John Briedis employed as a geologist by Stone & Webster
in company with Mr. McKittrick, inspected the site; Mr. Briedis again inspected
the site on February 25 in company with Mr. Swiger. Upon arriving at the site
on February 25, 1970, Mr. Swiger observed that a substantial portion of the
material above the slide plane had been removed, and that cracks were visible
along the side of the remaining walls.4 6 Mr. Swiger also observed a chlorite seam
that was parallel to bedding and foliation47 and discussed it with Mr. Robert
Henry, then the Stone & Webster field geologist at the North Anna site. During
these discussions, consideration was given to the possibility that the feature at
the site was a fault. As a consequence, Mr. Swiger requested Mr. Briedis to
investigate the chlorite seam since faulting was sometimes associated with seams
of that type.48

• 2 See Further Specifications of the Coalition, p. 3.
uS.F.51.

"[d.

4SS.F.53.
• '[d.
'7[d.:J. Ex. 25,p. 14 .
•• S.F. 54, 62.

520

60. On his second visit to the site, Mr. Briedis noted that the chlorite seam
was the cause of the slide, and expended three days mapping the site excavation.
He also seriously considered the possibility of the existence of a fault; and
discussed such possibility with the three other officials of Stone & Webster.49
This information was not communicated to the Licensee,50 nevertheless, as
discussed above, the Licensees are chargeable with such knowledge. This
information was not communicated to the Commission staff.
61. On February 27, 1970, Mr. Briedis took rock samples from the chlorite
seam to the office of the State Geologist of Virginia for analysis. At this time,
State Geologists Richard Good, James Conley and Thomas Gathright advised
Mr. Briedis that the slicken-sides, cataclasts and chlorite contained in these rock
samples might be indicative of a fault. 51 This information was not communicated to the Commission staff.
62. On February 23, 1970, Dr. John Funkhouser, a Professor of Geology at
John Tyler Community College, after making an appointment for an inspection
with Mr. Herbert Engelman, Jr., the Licensee's resident engineer in charge at the
site, visited and inspected the excavation of Units 1 & 2 with two students. On
March 23, 1970, Dr. Funkhouser returned to the site with Dr. Bruce K.
Goodwin, Professor of Geology, College of William and Mary; Dr. Stephen
Cadwell Clement, Associate Professor of Geology at the same college; and
additional students.52 After an examination of the rock at the excavation (the
pit), these independent geologists agreed that the chlorite seam identified a fault.
Dr. Funkhouser or Dr. Goodwin advised Mr. Engelman of the presence of a
"major fault" when they came out of the pit. 5 3 Apparently, Mr. Engelman did
not report what he was told to his supervisors,54 however, as discussed above,
this does not relieve the Licensee of its duties or responsibilities. This
information was not communicated to the Commission's staff.
63. Prior to the initiation in June 1971, of Dames & Moore's boring program
for the site studies for Units 3 and 4, the chlorite seam problem and the
construction difficulties it caused in Units 1 and 2 were explained to Dames &
Moore by Mr. Briedis. Subsequently, the boring program of Dames & Moore, was
revised by Stone & Webster, and re-designed to encounter the chlorite zone.55
The Dames & Moore field operations for Units 3 and 4 commenced on June 2,

S.F. 53; S.F. 62, 63, 64, 65.
sOS.F.66.
s·S.F.69.
S 2 J. Ex. 34, J. Ex. 40; S.F. 74.
S 3 J. Ex. 39, p. 75; J. Ex. 40. In his affidavit, Dr. Funkhouser stated that he remembered
"the amount of shock" that Mr. Engelman "registered" when ''we" informed him about the
fault on Dr. Funkhouser's second visit to the site-March 23, 1970 (J. Ex. 34, p. 34).
54 J. Ex. 40, p. 9.
55 S.F. 75. This chlorite zone is also referred to as zone A.
49
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1971 and concluded in early July 1971. Dames & Moore prepared two progress
reports covering these activities and sent them to the applicant. S 6 Progress
Report #1, dated June 16, 1971 reported, inter alia, that in Boring 630 an
"altered zone" was observed in the range of 44~ feet of 56 feet below the
ground surface.s 7 The report also stated that "extra borings may be required to
confirm that the anomalous conditions are localized and not part of a significant
adverse geologic structure"S 8 (Emphasis supplied.) In Progress Report #2, dated
June 29, 1971, there was further discussion about an "altered zone"S9 disclosed
by the borings and the possible need for additional borings. 6o Two largerdiameter borings were drilled in the reactor areas to investigate the presence of
the chlorite layers and "altered zones." The logs for these borings (numbered
644 and 645) are reported and the location shown in Dames & Moore's "Report,
Site Environmental Studies, North Anna Power Station, Proposed Units 3 and 4,
Louisa County, Virginia, Virginia Electric and Power Company," dated
.
August 18, 1971.61
64. On July 13, 1971, Mr. Charles Livingston of Dames & Moore visited the
Virginia Division of Mineral Resources and showed Mr. Thomas Gathright, a
Staff Geologist from VDMR, some gneiss cores which had recently been taken
from the North Anna project area. Mr. Livingston asked Mr. Gathright for his
opinion as to the origin of the chlorite zones in those cores and in the excavation
for the reactor site. Mr. Gathright stated that the chlorite zone may be of fault
origin. 62
65. In the context of our general findings above relative to the group of
statements regarding faulting at the site, the Board finds as follows:
Statement 7,September 15, 1971:
The closest known fault is located near Mineral, Virginia. 7.5 miles WSW of
the site. Faulting of rock at the site is neithe'r known nor is it suspected.
Surface mapping, boring data, and the excavation for Units 1 & 2 all indicate
continuity of strata. [PSAR, 3 & 4, Part B, Vol. I, p. 2-52.]

66. The Staff, the Commonwealth and the Coalition assert that the
statement is false because the Licensee is chargeable with the knowledge of
Mr. Engelman that a fault was suspected by three professors of geology and
because of the knowledge that a fault was suspected during the 1970
investigation. The Staff and Coalition assert that the Licensee is chargeable with

US.F.77.
5?J.Ex.42.
SlS.F.78.
59 J. Ex. 43. The "altered zone" was also zone A.
6°S.F.79.
61 J. Ex. 18; S.F. 82.
62S.F.81.
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the knowledge of the Licensee's contractor Dames & Moore that a fault was
suspected during the Units 3 and 4 boring program.'
67. The Licensee's position is that the suspicion of faulting by Stone &
Webster during the 1970 investigations was entirely resolved and that at the time
the statement was made faulting was not suspected, and that Dames & Moore
reached a similar conclusion with respect to their 1971 investigation. With
respect to Mr. Engleman, the Licensee takes the position that Mr. Engleman was
not impressed with the significance of what was told him and lacked the
expertise that should have led him to recognize the significance. However, this
p'osition of the Licensee in no way excuses it from its duty and responsibilities as
discussed in our opinion above. It was the Licensee's duty to know this type of
information, and it could not escape such duty by placing a representative at the
site who asserte'dly did not understand the significance of the presence of a
geological fault. The Board concludes for the reasons stated in our opinion above
that the Licensee is chargeable with the knowledge of its contractors and
employees including Engleman, Stone & Webster, and Dames & Moore.
68. The Licensee also argues that at the time the statement was made, a fault
was not suspected by the Licensee or by its contractors since the geologic matter
had been resolved and found not to be a fault. Thus, it was no longer
"suspected" of being a fault. However, we reject the presumption that the
Licensee can make a unilateral decision as to a material matter of such major
importance and not report the information to the Commission. Whether or not a
geologic fault is present, and if so, whether or not it was "active" is certainly
such a matter and any information related thereto should have been immediately
reported to the staff.
69. The second sentence of the statement represents that faulting of rock at
the site was not known or suspected by any of the Licensee's geologists
(employees or agents) or any other competent geologist known to it. The
statement was false when made because the evidence is clear that its agent and
prime contractor, Stone & Webster, had discovered a chlorite seam in the
excavation of Units 1 and 2 in February of 1970,63 and considered very
seriously the possibility that the chlorite seam was in fact a fault. As noted
above, Mr. Briedis discussed the possibility of the presence of a fault with other
Stone '& Webster geologists and engineers;64 He took rock samples from the
chlorite seam to the State Geologist of Virginia for analysis; and he was duly
advised by Virginia Staff Geologists Coniey and Gathright on February 27,
1970, that analysis of the rock sarriples indicated the possible presence of a
fault. 6s This information was not communicated to the staff.
70. On March 23, 1970, Drs. Funkhouser, Goodwin and Clement on their
second visit to the North Anna site pointed out to the Licensee's representative,
63 S.F. 53, 54.
64S.F.56,65.
"S.F.69.
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Mr. Engleman, what they all believed to be a fault in the excavation of Unit 1.66
Indeed, either Dr. Funkhouser or Dr. Goodwin asked Mr. Engleman if he
realized that the fault, which they had pointed out to him, was "a major
fault.,,67 Although Mr. Engleman is not a geolOgist, he was assigned to the ~ite
as the resident engineer and was, in effect, the Licensee's "employee in charge"
of the excavation site.68 It was patently within the scope of Mr. Engleman's
employment to recognize the significance of this type of information, and to
report to his superiors the information conveyed to him by Dr. Funkhouser and
the other professors' of geology who accompanied Mr. Engleman into the pit.
The Licensee is chargeable with this knowledge; should have known that a fault
was "suspected"-at least-by three geologists; should have recognized the
significance of this information as a matter of potentially major importance,
especially since the information both conflicted with some experts findings, and
confirmed the findings of others; and should have taken steps to communicate
this information to the Commission.
71. As stated earlier, the boring program of Dames & Moore for site studies .
for Units 3 and 4, as revised by Stone & Webster, was re-designed to encounter
the chlorite seam.69 The Dames & Moore field operations for Units 3 and 4
commenced on June 2, 1971 and concluded in early July 1971. In June of 1971
Dames & Moore directly reported to the Licensee that an "altered zone" had
been disclosed in Boring 630.70 The report said:
... This altered zone may be an ancient shear zone.... Presently we believe
extra borings may be required to confirm that the anomalous conditions are
localized and not part of a significant adverse geologic structure. These
borings could include both vertical borings and angle borings which would be
drilled at approximately 45° to the horizontal. These borings could delineate
the possible existence or non-existence of similar zones of deformation in
the reactor area.71
Thus, the Licensee was directly informed by its consultant that there was need
to make extra borings in order to rule out the possibility of "a Significant
adverse geologic structure." In addition, its consultant Dames & Moore was
informed, in July of 1971, by a State geologist whose opinion was sought on the
matter that the chlorite zone (which became known in 1973 as Zone A) might
be of fault origin.72

66 J. Ex. 40, pp. 7-8.
67ld.,p.7.
61ld., p. 9.
"S.F.75.
70 S.F. 78, J. Exs. 42 and 43.
?'S.F.78.
72S.F.81.
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72. Even if a fault was no longer suspected when the statement was made
because of the Licensee's conclusion that the chlorite seam and altered zone
indicated a geologic feature not related to a fault, nevertheless the statement was
clearly false because the Licensee failed to report any of the events and concerns
which we've noted above. This failure to report precludes an adequate evaluation
and health and safety review by the Commission .
.13. Accordingly in view of our findings above we conclude that statement 7
is a material false statement within the meaning of Section 186.
Statement 10, August 18, 1971:
The nearest known fault to the site is located slightly southwest of the town
of Mineral. If projected along the areal strike, the nearest approach of this
fault would be about 4~ miles to the northwest of the power station site.
[Dames & Moore Report. Site Environmental Studies. Units 3 and 4, J. Ex.
1B. p. II ·A·14.]
74. The Coalition contended that this statement was false when made
because: (1) small faults or "shears" were known to exist at the site since 1968,
and (2) "faulting at the dam site .•. was known."73 The Licensee's contractor
Stone & Webster performed the geologic studies at the dam site and made a
report thereon which shows that there was faulting at that site. 74 This consisted
of small shears healed by silicification which are typical of folded old rock.7s
This existence of faulting at the dam site was not reported to the Staff until
January, 1974.76 The Board finds that such information relating to the
existence and nature of the faults at the dam site was material to the suitability
of the site and seismic design of the facility, and that the Licensee's failure to
timely disclose it constitutes a material false statement. Accordingly, the Board
finds that statement 10 is a material false statement within the meaning of
Section 186.
Statement 1l,August 18, 1971:
The site is apparently free of faulting and structural anomalies. .. . Based
on the results of our geologic studies. it is our opinion that there is ,no
geologic feature of the site or surrounding area which adversely affects the
intended use of the site. [Dames & Moore Report. Site Environmental
Studies. Units 3 and 4. J. Ex. 1B. p. II·A·20/21.]
75. In view of the developments in 1970 and the investigation by Dames &
Moore of the "altered zone" in mid·1971,77 discussed above, statement 11, read
in its entirety, is understood to express the final opinion held by the Licensee
See Specifications pp. 5 and 7.
14S.F.34.
's Id.
"S.F.35.
"S.F.78·82.
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based upon and after evaluation of the geologic studies conducted on its behalf.
However, such statement and opinion of the-Licensee ignores the unfavorable
indications of faulting expressed by the State Geologist of Virginia, and the
comments and views of three other geologists-Drs. Funkhouser, Goodwin and
Clement. In view of the Licensee's duty to the public health and safety, such
information cannot be ignored since it directly affects the Commission's
evaluation of the statement made to it. Thus, the statement does not reflect all
the material facts bearing on the situation on which it reports. For these reasons,
and in view of our findings above, the Board finds statement 11 to be a material
false statement within the meaning of Section 186.
Statement 13, March 15, 1972:
The closest known fault is located near Mineral, Virginia, 7.5 miles WSW of
the site. Faulting of rock at the site is neither known nor is it suspected.
Surface mapping, boring data, and the excavation for Units 1 and 2 all
indicate continuity of strata. [Environmental Supplements 1, 2, 3, 4;
pp.2-32.]
76_ For the same reasons as set forth in our findings with respect to
Statement 7, we find statement 13 to be a material false statement within the
meaning of Section 186_
Statement 14, March 15, 1972:
The site is apparently free of faulting and structural anomalies_ [Environmental Supplement II, p. II-A-20/21.]
77. For the same reasons as set forth in our findings with respect to
Statement 11, above, we find Statement 14 to be a material false statement
within the meaning of Section 186.
(c) Neuschel's Lineament
78. Specifications 12 and 15 relate to Neuschel's Lineament, i.e., a
postulated major northeast-trending fault identified in a new tectonic map in
1969 and announced by Mr. Sherman H. Neuschel of the U. S. Geological
Survey in 1970. 78 The submission of Plate I1-A-2 of the Dames & Moore
Report 79 which contains a regional tectonic map of the site omitting Neuschel's
Lineament80 led to these specifications !IS filed by the Coalition.
Statement 12, August 18, 1974:
Plate II-A-2 is a regional tectonic map omitting Neuschel's Lineament. [Plate
II-A-2 in the Dames & Moore Report, Site Environmental Studies, J.
Ex. 18.]
7I

Bulletin of the Geological Society of America, December 1970; S.F. 84, 85.

79 J.

Ex. 18.

IOS.F.86.
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79. Two regional tectonic maps were filed with the Commission on
August 18, 1971 and March IS, 1972. They did not contain a showing of
Neuschel's Lineament, which, is asserted, should have been displayed on the
maps because it is required for the presentation of an accurate map reflecting the
regional tectonic features surrounding the site.
80. In this connection'on July I, 1969, Joseph Fischer of Dames & Moore
received a copy of a new tectonic map (Reed) showing a "major northeasttrending fault a few miles east of the site."s 1 Thus the Licensee is charged with
the knowledge of Neuschel's Lineament. In the opinion of the Board such a
feature would have significance to an evaluation of the suitability of a site and to
the seismic design of the facility and should not have been omitted from the
maps submitted to the staff.
81. The argument that such a postulated feature was already known to the
Staff is irrelevant since the Licensee may not assume that such material
information is already known, and then conclude unilaterally that it need not be
submitted. As we've discussed above, reliance is not a necessary element of
falsity under Section 186. The Licensee has a duty to supply accurate and
complete information to the Commission, which it failed to do when it supplied
a regional tectonic map without including a feature which it knew to be a
"major northeast-trending fault a few miles east of the site."S2 In addition the
Licensee argues that the submission was taken from a previously existing
tectonic map of the U. S.,S 3 which one should not expect to be updated with
postulated tectonic features. We reject this argument. The Commission had a
right to assume that the data submitted reflected an accurate current evaluation
of all tectonic features and their relationship to the suitability of the site. A
postulated feature of the significance of Neuschel's Lineament is material to the
suitability of the site and should have been disclosed on the tectonic map
submitted. Moreover, we see no reason for its absence. Accordingly, we find this
statement to be a material false statement within the meaning of Section 186.
Statement 15, March 15, 1972:
.
Plate II-A-2 is O&M Regional Tectonic Map omitting Neuschel's Lineament
[Environmental Supplement II.]

82. For the same reasons as stated above in our discussion of Statement 12,
the Board finds Statement 15 to be a material false statement within the
meaning of Section 186.

S.F. 83, 84, 85.
"Id.
,
I 3 Plate II-A-2 states on its face that its tectonic features were taken from the "Tectonic
Map of the United States" prepared by the United States Geological Survey and the
American Association of Petroleum Geologists, 1962.
II
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(d) Specifications made in 1973 (i.e., Specifications 16-21)
83. Generally, as to Specifications 16·21, the Board finds that on April 16,
1973, Mr. Robert A. Pastuszak, a geologist for Stone & Webster, observed an
apparent offset of a pegmatite vein along a chlorite seam in the Unit 3
excavation which indicated possible faulting to him. Mr. Pastuszak promptly
communicated with his office in Boston concerning it.84 On April 17, 1973 his
immediate superior, Mr. Lyndon Rosenblad examined the site and likewise
concluded as to the existence of possible faulting. Mr. Rosenblad then discussed
the matter with other Stone & Webster employees and asked Mr. Briedis to visit
the site. As of April 20, 1973, there was disagreement between Mr. Pastuszak
and Mr. Briedis as to whether that feature evidenced movement along a fault. 8 5
84. On April 25, 1973, the southwest wall of Unit 3 was excavated and
Mr. Pastuszak noticed a similar apparent offset of another dike along the chlorite
seam. In a conference call with the Boston office of Stone & Webster,
Mr. Pastuszak expressed the view that he strongly believed a fault existed at the
site. On April 30, 1973, the Licensee was informed of the matter and its
representative (along with others) viewed the excavations. Dames & Moore was
then asked by the Ucensee to meet with Stone & Webster in the field and to
embark upon an in-depth survey of the chlorite seam problem.86
85. On May 2, 1973, a meeting was held at the site, attended by personnel of
the Licensee, Stone & Webster, and Dames & Moore. All participants agreed that
an independent outside consultant should be retained to evaluate the chlorite
seam problem. Accordingly, Dr. Donald U. Wise, a structural" geologist at the
University of Massachusetts, a specialist in the structural geology of the
Piedmont was so retained.87
86. On Monday, May 14, 1973, representatives of the Ucensee
Dames & Moore, Stone & Webster, and Dr. Wise met at the site to further
consider the chlorite seam feature problem and concluded that it was in fact a
fault. 88 The Staff was contacted on May 17 and told that a fault had been
found at the site 89 (an attempt to reach the staff by telephone on May 15 was
unsuccessful).

US.F. llO.
I'ld.

"Id.
nS.F.1l7.
I lId.• This feature was also identified as Zone A.
US.F.119.
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. ,-~tatement,16-]uly 18, 1973:
, Borings drilled at the site' indic~te continuity of strata and inspection of soil
" and rock showed no adverse effects indicative of geologically recent or active
,faulting. [F'SAR 1 & 2, page 2.5.2.7d, dated 7/18/73.]
,
,.

f

~J

87. This statement was made after the chlorite seam (now known as Zone A)
had been recognized by a consensus of geologists as a fault.90 In view,of the
borings made which penetrated the zone, Mr. McWhorter, a Dames &-Moore
geologis~, testif1ed 91 ,th~t since Zone A is a stratigraphic entity one could
conclude that there are no discontinuities of strata along Zone A. On the basis of,
the evidence of record, we agree and so find. In addition, it should be noted that
the Staff had been advised of the information developed during April and,
May 1973 by the Licensee and, was thus able to, make. its own independent
investigation and, review. Accordingly, the Board finds Statement 16 was not a
false statement within the meaning of Section 186. "
Statement 17-January 3,1973:
Faultil"!g of rock at the site is neither known nor is it, suspected. Surface
mapping, boring data, and the excavation for UniJs 1 and 2 all indicate
continuity of strata. [FSAR, Part B, Vol. 1 at p. 2.5·6.]
,

:

,1

, 88. ,For the same reasons as set forth in, our findings above relating to
Statement,7, the Board finds that Statement 17 is a material false I statement
within the meaning of Section 186.
~tatement 18-July.18, 1973:
.,
,"
Faulting of rock' strata at'the site is not'known. All 'available informa'tion
tends to confirm the continuity of strata. The closest known fault is located
4.5 miles NW of the site, as evidenced byl mine exposures near Mineral,
Virginia ... [FSAR 1 & 2, Part B, Vol. I, p. 2.5.3.~.]
" 89: This statement, made in:]uly of 1973, is' found to be a materiill false
statement within the'-meanhlg of Section 186,'for the reasons set forth above in
our'discussion of Statement 7, and also because Zone A 'Was kriown to he a
definite' fault rio later'than May 14, 1973.92 Contrary to the argument of
the 'Licensee, it was material statement because it was clearly'significant for
purposes of safety review.
,90. The fact that the Licensee had reported the presence of a fault to the
Commission on May 17, 1973, does not affect the materiality of Statement 18
since, 'as we have found earlier above, reliance by the Staff is not relevant to a
determination: of materiality. The, statement 'was niade approximately two
months after the Licensee had determined that there was a fault at the site. Such
tDS.F.117.
McWhorter testimony, p. 4.
uS.F. 117; see par. 86, supra.
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error in these circumstances (including the fact' that an Atomic Safety & Licensing Board was developing a record on Units 3 and 4) should have been corrected
immediately. In order for an applicant and the Commission to discharge their
respective duties and obligations ,with respect to the public health and safety, it
would seem patent that documents such as the PSAR and the FSAR must
adhere to the highest standards of accuracy'. Arguments that this statement is
not material and thus not a false statement under Section 186 because the Staff
(See Show Cause Hearing Tr.2502-01) "knew what' was going on", are
unacceptable. As we have pOinted out above, the Licensee has a clear and
unequivocal duty to report information accurately and timely. This standard'
cannot be compromised, especially' as to a primary source document such as the
FSAR. In any event, as the staff correctly points out, other government experts,
not connected directly with the Commission's review, may be misled by
statements which they'do not know to be 'false, and thus the Commission may
be deprived of valuable input had they known the true facts.
"
Statement 19-July 18, 1973:
There is no zone requiring detailed investigation of the faulting of rock
strata. (FSAR 1 & 2, Part B, Vol. 1, p. 2.5.3.7.]

91. The Board finds that this statement is not false within the meaning of
Section 186. As shown in' Appendix A to 10 CFR Part 100 the expression used
is a term of art referring to a zone around a capable fault. There was no evidence
of a zone having faulting or discontinuity of rock strata, at the time' the
statement was made, sufficient to require a detailed investigation. 9 3 This
statement is correct and when read by a reasonably skilled geologist, would not
have been misleading.
Statement 20-!anuary 3,1973: , '
The bedrock is competent, hard and 'crystalline metamorphic rock which is
,insoluble and free of any, solution or collapse features ... No significant
residual stress conditions are apparent in the bedrock. The site area is free of
any known faulting. There are no predominant deformational features
present other than the normal situation of jointing associated with
metamorphic rocks of this geologic age. [PSAR 1 & 2, Part B, Vol. I,
p.2.5-13/14.]

92. The Board agrees with the Licensee and finds that this s'tatement is not a
material false statement because there is no evidence of any solution or collapse
feature; nor of a Significant residual stress condition in the bedrock. 94 While
stress measurements were attempted unsuccessfully, they failed due to reasons

93 McWhorter testimony. p. 4.
USee McWhorter testimony. p. S.
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not bearing on the geologic fault matter. The term "predo~inant defo'rmational
feature" is not an explicit geological term and would not be applicable to
Zone A.9S We conclude that statement 20 does not mislead or fail to make a full
disclosure within its SCbp~ and is not a false. material statement within the
meaning of Section 186.
Statement 21-July 18, 1973:
A study of the recent land forms in the site area does not reveal any adverse
features such as faulting, slides, areas of instability of brecciation that could
have been caused by these shocks or from earlier earthquake shocks.
[FSAR 1 & 2, Part S, Vol. I, p. 2.5.2.3.1
. I

.

93. The statement is restricted to adverse features in recent land forms.
Based on the evidence of record, we, agree with the Licensee that the statement is
true and accordingly the Board finds this statement is not a material false
statement within the meaning of Section 186.
(e) Roper Report
Statement 22-0ctober, September 1973:
.
Failure to provide the AEC Staff with a copy of the Roper report during the
course of review of the North Anna site. .
,

.

94. Dr. Paul Roper, an authority on the general structural geology of the.
Piedmont geologic province,96 was retained as a consultant by Dames & Moore
from approximately June 1973 to November 1973. He prepared three written
reports. Two of these were received by Dames & Moore in May 1973 and the
third in July i 973. 97 They were not transmitted to the Staff,98 or apparently
to the Licensee. 9 9 . The Licensee had a duty to disclose the information
contained in the Roper report to the Staff because it knew of the presence of a
fault, and so communicated to the staff on May 17, 1973; it knew that the staff
was reviewing the matter;IOO that an Atotnic Safety and Licensing Board was
considering the suitability of the site as a factor in the evidentiaFY hearings on
Units 3 and 4 (May 7-10, 1973); that Dr. Roper was recognized as a foremost
authority on the general structural geology of the Piedmont; and that his reports

95ld.
91S.F.123 ..
"Tr.603-604.
91 S.F. 121-125.
HId.
10 a As indicated earlier the staff on October 17', 1973, issued an order to show cause,
why the construction permits of the Licensee should not be suspended, modified or revoked
because of the geological fault matter discussion.
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indicated the possibility that the fault might be reactivated. 10 1 Accordingly, its
failure to transmit this report to the staff was' a material false statement within
the meaning of Section 186.
95. We do not accept the argument that for various reasons, Dames & Moci~e
may have decided not to submit the report to the Licensee. One such reason is
based on the assertion that submitting the reports was unnecessary since the
background information contained therein was "synthesized,,102 into the
Dames & Moore report. 103 As to this point, we note that Dames & Moore
employed two other consultants who prepared reports in the course of ·the
investigation, which reports were in fact submitted to the staff.1 04

(f) Disclosures at Public Hearings (Specifications 23-24)
96. The public hearing on the Licensee's application for construction permits
for North Anna Units 1 and 2 was held before an Atomic Safety and Licensing
Board on November 23-25, 1970. At that hearing no information or testimony
was offered or presented with respect to the discovery of the chlorite seam in
February of 1970 and the consideration given thereto by Messrs.'Briedis, Swiger;
and Henry. The interpretation of the chlorite seam as a potential fault, and other
related information as discussed above was not presented.'os The first phase of
the public hearing on the application for construction for North Anna Units 3
and 4 was held by an Atomic Safety and Licensing Board on May 7-10,1973.
As noted earlier, there was no discussion or mention at this hearing of faulting or
suspected faulting at the site, except for the discussion of shears.1 06
Statement 23:
.
.
Failure to adduce evidence regarding adverse foundation conditions discovered in Unit 1 on or about February 1970 at the Public Hearing for
Construction Licenses for Units 1 and 2 on November 23-25, 1970.

97. The Licensee had the burden of proof1 07 with respect to its application
for construction permits for Units 1 and 2 and presented evidence on health and
.
.
.
10 I S.F. 124 ..
102 The concerns of Dr. Roper were not specifically retained.
I U S.F.I2S.
.
104S.F.126.
105 S.F. 107. See Further Specifications of the Coalition at p. 13.
10' J. Ex. 18, 19.
I 07 The Licensee argues that the burden of proof in the instant proceeding is on the
Coalition. We do not reach this issue however since the matter of which party bears the
evidentiary burden becomes a significant question only when evidence is evenly balanced, or
if the trier is in doubt about the facts. In the Matter of Consumers Power Co. (Midland
Nuclear Power Plant Units 1 and 2) ALAB-283 NRCI-75/7 18, July 30, 1975. This is not
the case here, since the operative facts were largely' presented through stipUlation of the
r
parties and are not in dispute.
.
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safety matters at the hearing held on November 23-:25,1970. In reliance on the
evidence presented at the hearing, the Atomic Safety and Licensing Board issued
an Initial Decision, fhiding the site to be suitable and authorizing the issuance of
construction perinits} 08 Since the Licensee has a duty to communicate any
material information which may affect the public health' and safety to the
Commission for the latter's independent safety review, its failure (a) to inform
the staff and (b) to adduce evidence before the Licensing Board of the discovery
of a chlorite seam, and of the serious consideration given to the possibility that
the seam was a fault, constituted a non-disclosure and omission of information
so important as to give rise to a material false statement within the meaning of
Section 186.
Statement 24:
Failure to adduce evidence regarding discovery of a fault at the site on or
about April and early May 1973 at the Public Hearing for Construction
Licenses for Units 3 and 4 on May 7-10, H~73.

98. While some' geological evidence on shears was presented at the
evidentiary hearing on Units 3 & 4 conducted by a' Licensing Board on
May 7-10, 1973, the Licensee did not present any evidence with respect to the
suspected faulting} 0 9 We need not reiterate all the facts set forth above which
also have application here. In summary, on April 15, 1973, the Unit 3
excavation showed an apparent offset along a chlorite seam which indicated
possible faulting. 1 10 Dames and Moore was asked by the Licensee to meet with
Stone and Webster to survey "the chlorite seam problem."111 On April 26, the
experts strongly believed that fault existed. 1 1 2 Following a meeting on May 2,
1973, an independent outside consultant was retained to evaluate the chlorite
seam problem. 113 On May 7, 1973, the first day of the Licensing Board's
evidentiary hearings, Dr. Ellwood, who was in charge of the Dames & Moore
team investigating the chlorite seam problem, reported to Mr. Briedis that
Dames & Moore's preliminary mapping indicated that "some" movement had
taken place along the chlorite seam. 114 On May 9, while the evidentiary hearing
was still in progress, a Stone & Webster engineer in a letter to the Licensee,
confirmed that geologic mapping of the exposed rock surfaces within the Units 3
and .4 containment excavation revealed several noteworthy features and
recommended that the Commission be advised of the geologic findings. None of
this information was communicated to the Board which was siting and
conducting the proceedings.
10 lIn the Matter of Virginia Electric and Power Co.• 4 AEC 544, 1971.
IOtS.F.I09.
.
I I GS.F. 110.
II lId.
I12S.F. 111;J.Ex. 119.
113 S.F. 113; J. Ex. 51.
114S.F.1l4.
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99. The Licensee asserts that its delay in advising the ,Board is no different
than that of the Staff, which, after having learned of the existence of a fault,
waited approximately 75 days before advising the Board on August 3, 1974.
Such argument is irrelevant. Failure of the Staff to report the faulting
immediately to the Board does not excuse the Licensee. The burden of
presenting a complete application is on the Licensee. Whatever error the Staff
made in not reporting to the Board immediately does not excuse the Licensee's
failure to do so. Accordingly, and also for the reasons' set forth above in our
discussion of Statement 23, we find Statement 24 to be a material false
statement within the meaning of Section 186.

IV. REMEDIES AND SANCTIONS
100. In view of the presence of twelve material false statements as found and
discussed by the Board, supra, and pursuant to announced procedure, the second
phase of this proceeding was ordered to consider remedies and sanctions. 11 5
This phase raised several issues relating to the appropriate remedy, and to the
scope of the Board's jurisdiction.
101. As to the extent of the Board's jurisdiction, it was agreed that the
Commission itself had the authority and power to revoke, suspend or modify a
license (42 USC 2236;10 CFR 50.100) and could impose civil penalties (42 USC
2282). However, while the Licensee acknowledges 116 that this Board has
authority to impose civil penalties, and may revoke or suspend the construction
permits involved, it maintains that the Board cannot modify the permits because
the Commission had referred only to revocation or suspension on its May 28
Order. Insofar as our actions herein below may amount to a modification ofthe
license the Board disagrees with that position;
102. The Commission's May 28, 1974 Order designated this Board not only
to " ... assume jurisdiction over this proceeding," but also to:
... take whatever action. it deems necessary to appropriately estabfish the
specific issues for consideration at the hearing, and shall issue an appropriate
notice of hearing in the Federal Register.

In view of this action of the Commission, read in the light of the fact that the
power to revoke-which the Commission clearly delegated to the
Board-includes the lesser penalty of modification or other limitation, 117 we
find that the Commission's Order delegated to this Licensing Board, charged
with rendering the Commission's Initial Decision on the matter, all the pertinent
authority which the Commission itself could have exercised. This includes the
'See Memorandum and Order of this Board dated April 4, 1975.,
Licensee's Brief of May 15, 1975.
'
J J 1 Reynolds v. State Board of Equalization 173 P. 2d 551,553 (Sp. Ct. Cal, 1946),
J J

J 16
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necessary authority .to identify, address and resolve the issues found, and to
impose civil penalties, or other sanctions less than revocation or suspension, if
appropriate.
103. When it approved the stipulation of issues, the Board construed par. 4
thereof as consistent with the Board's finding in par. 102 above, and stated in its
Order of August 1,1974:
In view of the stipulation of issues, the requirements of Sections 186 and
234 of the Act, and the requirements of Section 50.100 of the Rules
, (10 CFR 50.100), evidence as to the type and extent of remedy required, if
any, should violation of applicable rules be proven, would appear to be
necessary for an adequate record. Unless reason to the contrary is shown, the
Board intends to first consider the question of the existence of material false
statements, and then, if necessary, reconvene a second .evidentiary session
devoted to the question of remedy if material false statements are found.
[Emphasis supplied.]
This order clearly contemplates an entire range of remedies or sanctions, if a
material false statement was found. No objection was filed to it, or motion made
for its resettlement. In view of our fmdings above, we reject the Licensee's
argument and hereby find that this Board has the necessary jurisdiction to
impose th'e remedies and sanctions set forth herein. Moreover, to construe the
Commission's May 28 order as limiting the Board's remedy authority to
revocation or suspension would be tantamount to suggesting prejudgment on the
part of the Commission. We reject such interpretation.
104. The matter of whether Sectiori 9 of the Administrative Procedure Act
or Section 2.200 of the Rules apply to the proceeding was not in dispute.
However since it was raised by the Staff and' Coalition, the Board finds as
follows. The Licensee received full notice of the matter and issues pending
agairist it, commencing with the October 17, 1973, Order to Show Cause, the
Staffs March 25, 1975, Report, the Commission's May 28,1974, Order and this
Board's August 1974, Prehearing Conference Order including the Stipulation of
Issues. 11 8 At no time did the Licensee object to the conduct of the proceeding
on the bases of Section 9 of the Administrative Procedure Act or the provisions
of Section 2.200 et seq. of the Commission's Rules of Practice. Accordingly: the
Board finds that the provisions of Section 9(c) of the Administrative Procedure
Act,119 and the provisions of Section 2.200, et seq. of 10 CFR have been
waived by the Licensee and do not apply to this proceeding.
105. Another issue relates to whether this Board has the power to order
affirmative action.' The Board agrees with the Coalition that pursuant to the
broad delegation from the Commission under 42usc 2201(c)(o), the Board
II •

The issues as set forth in the stipulation of issues were formulated jointly by the

parties.
I I ' Formerly

Section 9(b). 5 USC §S88(c).
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may impose whatever remedy or sanction may be appropriate in the circumstances consistent with the public interest (See, Federal Trade Commission
v. National Lead Co., 352 U.S. 419, 428-29 (1957); NLRB v. Seven-Up Bo~tling
Co., 344 U.S. 348-49 ( 1 9 5 3 ) ) . ,
'
106. In arriving at the sanctions and remedies imposed, the Board considered
the Enforcement Action Criteria of the Commission dated September 26, 1972,
and the revisions thereof dated December 31, 1974; however, the Board found
little guidance therein for application to this proceeding, and accordingly: based
its findings and ultimate conclusions as to sanctions and remedies on a fair
balancing of the circumstances herein, its concerns for the public interest, and
the exercise of its discretion toward achieving a fair resolution of the matter.
:107. With respect to the issue of'willfulness as it may affect the appropriate
sanctions and, remedies to be imposed, we find as set forth below. While
willfulness or "scienter" was not 'an element of a material false statement in
terms of a violation of Section 186, nevertheless it could bea consideration for
purposes of determining the severity of a remedy. The Board did not, find the
presence of evidence in the record sufficie'nt to prove that the material false
statements were in fact willful. We found only that 'the Licensee charged with
the knowledge of its contractors, agents and employees, is responsibl,e for not
having reported material. information to the staff within a reasonable time for
the latter's independent evaluation. Had Willfulness on the part of the Licensee
become apparent during the course of the hearing, the Board was prepared on its
own motion, to raise and develop a, record on the issue as it related, to
determining an appropriate remedy or sanction. This was not ~e case, and
therefore the element of willfulness was not a factor adding to the evaluation
undertaken by the Board in arriving at its final determination as, to sanctio~s and
remedies.
108. One other matter, should be noted. The. material false statements
included statements relating to Units 1, 2, 3, and 4. While the Commission's
May 28 Order identified only construction permits' CPPR-77 and CPPR-78
(Units 1 and 2), it should be recognized that the Coalition's Motion was directed
to all four units (North Anna, Units 1, 2, 3, and 4). It should also be recognized
that the health and safety issues relating to the geological fault matter stemming
from the Commission's October 17, 1973, Order to Show Cause were consolidated by agreement of the parties. l 2 0 Also, the disclosure issue stemmed
from this October 17 Order and was postponed from the earlier show cause
hearing only by agreement of the parties. In view thereof and since no objection
was made during the course of the proceeding seeking to limit this proceeding to
Units 1 and 2, the Board concludes that the sanctions and remedies imposed on
the Licensee herein apply to the permits of all four units, indiscriminately.

12 0

,

See n. 2, supra.

536

,

1"09. The Coalition has recommended 121 that the Licensee's construction
permits be revoked; and if not revoked, then the Licensee should be required to
undertake certain affirmative actions, and to pay a civil penalty in the amount of
$705,000. In addition, the Coalition further recommended that the Board
require the Staff to undertake certain actions which the Coalition assumed
~ould deter further violations not only as to the Licensee but also as to its
contractors.
110. The Board finds that revocation or suspension of the construction
permit is not warranted under the circumstances herein. The findings of the
Licensing Board in the Show Cause proceedingl 22 were that the geological fault
zone at the North 'Anna site is riot capable within the meaning of 10 CFR 100,
Appendix A, and that there is'reasonable assurance that the North Anna units
can be constructed and operated without undue risk to the health and safety of
the public. Thus, we agree with the recommendation of the Staff and the
Commonwealth that none of the material false statements gives rise to a threat
to the public health and safety, nor pose a threat to the common defense and
security. An equally important reason leading us to conclude that revocation or
suspension is not warranted was the need for the power these units will provide
to the public as found by the Licensing Board in the proceeding involving units 3
and 4. 123 In addition, we do not find concerte'd, deliberate intention to violate
the material false s'tatement provisions of the Act.
111. Generally, the other actions recommended by the Coalition would serve
little useful purpose. For example, we see no need for the Coalition's proposal
that the Licensee be requested to present a report on its quality control program
with regard to the work of its geological consultants; for in any event, the
Licensee will be required to establish the sufficiency of its quality control
program during the course of its application for an operating license. In addition,
in the interim period, the Licensee will be under the continuing observation of
the Directorate of Inspection and Enforcement. So too, the Coalition's proposal
that the Licensee be placed under a continuing disclosure requirement and to
report to the Board on a regular basis with regard to documents pertaining to
geological suitability is unnecessary .. since the Licensee is already required to
report to the Staff of any information which may place the suitability of the
site in 'question. Likewise, the Board finds that the remedies suggested by the
Coalition as to actions to' be taken by the Staff are unnecessary and not useful in
the circumstances of this case. In the discretion of this Board and based on a
careful consideration of the entire record, the sanctions and remedies as
proposed by the Coalition have not been adopted.

121

Se~ NAEC's Brief dated May 6,1975.
n. 2, supra.

122 See
12' See

n. 28, supra.
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112. Both 'the Staff and Commonwealth have recommended a civil penalty
of $60,000, arrived at by assessing $5,000 (the maximum for a single.violation
permitted under 42 USC 2282), for each of the twelve material false statements
found by this Board. The Coalition recommends a civil penalty totalling
$705,000; the Licensee insists that no more than a Notice of, Violation is
appropriate. We are persuaded by the facts in this case, interpreted in view of
our findings herein, supra, that an appropriate civil monetary penalty is $60,000.
This sum is to be imposed as a sanction to be paid out of the net profits of the
Licensee and not to be considered by the Licensee as an operating expense or a
cost of doing business. This penalty does not infringe on the rate making
authority of other state or federal agencies. It is a regulatory penalty growing
out of the violations of the Act and the Commission's regulations as found
herein ~nd imposed by this Board under the authority of Sections 186 and 234
of the Act.
113. The Board believes that a monetary sanction standing alone is
insufficient. We agree with the Staff, Coalition and Commonwealth that a
material false statement goes to the very heart of the regulatory process. It is
apparent that other sanctions are needed to prevent recurrence of what appears
to be an undue number of infractions and a high rate of civil violations.
114. Based on the evidence of record, including those facts and findings
relating to the compliance history of the Licensee,124 we find the fact that the
Licensee has received two civil penalties oui of the total number of eight issued
to the entire nuclear power industry by the Commission prior to the hearing
(now, three out of nine) is indicative of a si.tuation requiring a sanction greater
than the fine imposed. While the. Board expresses no opinion as to the overall
competency of the Licensee, or. as to its responsibilities and competency in the
non·nuclear area of .its functions, we do find that its adherence to, and
understanding of, its duty under the Act and the Commission's rules and
regulations does not meet the high standards required. Its public health and
safety responsibilities and the degree of care needed to properly discharge them
is not clearly understood by every official and employee of the Licensee. We
believe that no less, than a positive statement from the Licensee's chief executive
officer or from its Board of Directors, is needed to announce to all of its
employees the Licensee's obligations for the public health and safety as required
by the Atomic Energy Act and the Rules and Regulations of the Commission.
115. Accordingly, and in view of the need to achieve a remedy that will not
only take into account the position of the parties, but will also recognize fully
the public interest, we hereby condition the permits of the Licensee as follows:
(a) The Licensee shall prepare a statement of policy expressing the strong
commitment of the Virginia Electric & Power Company to fully discharge all
of its responsibilities, duties and obligations arising from its decision to
IUTr. 628-631; Exhibit SX-1, pp. 1-3.
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construct and operate nuclear reactors pursuant to the provisions of the
Atomic Energy Act and the Rules and 'Regulations of this' Commission,
including but not liffiited to an expression showing an understanding of the
need for independent evaluation by the Nuclear Regulatory Staff on all
material safety matters affecting the construction and operation of a nuclear
reactor. This statement is to be reviewed in light of our findings above by the
Nuclear Regulatory Staff, and its concurrence obtained before issuance. The
statement is to be issued by a chief executive officer of the Licensee (its
President or Chairman of the Board), within 30 days of the date of issuance
of this decision.
(b) The Licensee shall prepare a management evaluation and analysis of
its entire current organizational structure from the point of view of its
effectiveness in implementing the statement of policy required in paragraph
(a) above. This report is to be submitted to the Nuclear Regulatory Staff for
its review, and for whatever action the Staff considers necessary .. The intent
of the Board here is to assure that the Ucensee's internal management
systems, including its quality assurance program, have the management
characteristics needed to provide the necessary confidence in the ability of
the Licensee to implement the statement of policy.
(c) The Licensee shall analyze and report on its contract policy with
those contractors participating in or otherwise involved in the performance
of any work or service pursuant to any application, permit, or license
pending before, or issued by, the Nuclear Regulatory Commission. This
report is to be delivered to the Staff for its information and review within a
reasonable time following the issuance of this decision. 1 25 The intent of the
Board is to assure that contractors employed by the Licensee are committed
and clear as to their obligations and responsibilities pursuant to the Act and
./
the Rules and Regulations of the Commission.
(d) One final matter requires attention. In view of the Licensee's high
rate of civil penalities assessed against it, the staff is requested to evaluate the
Licensee's performance in depth to determine whether additional monitoring
of the Licensee is needed beyond that employed in the routine follow.ups to
violations and infractions. While the Staff has stated that it has no program
for more extensive monitoring of an applicant or licensee who may be
identified as one having a high rate of violations and infractions; 26 it is the
opinion of this Board that should the evaluation requested above indicate

12 'While Section 206 of the Energy Reorganization Act of 1974 may resolve some of
the issues relating to the responsibilities and obligations of contractors to the Licensee,
nevertheless, it does not appear to resolve all potential issues since Section 206 apparently
includes the element of "scienter" whereas Section 186 of the Atomic Energy Act does not.
See Tr. 743-745.
I uTr. 646-649.

539

the need for additional monitoring of the licensee, then such a program to
provide additional monit.oring should be promptly established.

V.ORDER
Based on our findings and conclusions herein, and pursuant to Sections 186
and 234 of the Atomic Energy Act of. 1954, as amended, and the Energy
Reorganization Act of 1974, Part II, it is hereby ordered that:
(I) Construction activities involving North Anna Units I, 2, 3, and 4,
including those undertaken pursuant to CPPR-77 and CPPR-78, should not be
suspended or revoked for the violations herein found under Section 186 of the
Act.
(2) The licensee comply with the conditions set forth in paragraph 115,
subparagraphs (a), (b), and (c);
(3) The Licensee pay a civil penalty as set forth in paragraph 112 above in
the total amount of sixty thousand dollars ($60,000) within 30 days of the date
of the receipt of this order, by check draft, or money order payable to the
Treasurer of the United States and mailed to the. Director of the Office of
Inspection and Enforcement, Nuclear Regulatory Commission, Washington,
D. C. 20555.
It is so ORDERED.
THE ATOMIC SAFETY AND
LICENSING BOARD
John Wolf, Member
John B. Farmakides, Chairman
Issued at Bethesda, Maryland
this 10th day of September 1975.
Dissenting Opinion
The opinion of Mr. Lester Komblith, dissenting in part, is set forth
immediately below following the majority opinion.
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SEPARATE OPINION OF L. KORNBLITH, JR.,
. DISSENTING IN PART
I find Statements 17, 18, 22, and 24 to be material false statements. I dissent
from the opinion of my colleagues with respect to Statement 7, 10, 11, 12, 13,
14, 15, and 23. I concur with their decision.as to Statements 1,2;4,16,17,18,
i9, 20,21,22, and 24, but with somewhat different reasoning. For this reason, I
address each statement below. Before doing this, however, I will address some of
the legal issues.

I. LEGAL ISSUES
I am in general agreement with the conclusions regarding the legal issues in
Section II of the decision. With regard to the question of whether willfulness is a
necessary element of a false statement, I do not feel that the 'legislative history
of Section 186 is as clear as my colleagues do, and share, at least in part; the
views expressed by the licensee on this matter.! Nonetheless, I concur with the
finding that a showing of scienter is not required as proof of a false statement
under Section 186 because of the obvious need of the Commission' for truthful
and accurate information OIi matters relating to carrying out its responsibility to
.
protect the health and safety of the public.
I agree with my colleagues' view tli'at the licensee has a "nondelegable duty"
to report information relating to site suitability, but do not fmd it to be relevant
to the issiJes before us. I am noi aware of any attempt by the licensee to
delegate the duties imposed upon him with regard to the matters under
consideration. -The Licensee has taken the position that he has not known all of
the information known to his contractors, but, when faced with our determina·
tion that he was nonetheless charged with such knowledge, he has not attempted
to excuse himself on the basis that it was the contractor's responsibility to
report the information.
An entirely different aspect of the question of materiality is, in my view, the
most difficult matter involved in this case and is the principal reason the
majority and I have reached different conclusions regarding some of the
statements. I feel strongly. that whether or not a given' fact is material must be
decided by conscientious professional judgment and that this judgment must be
made in the light of circumstances existing at the time. Thus, we must consider
the standards by which each of the statements must be judged. ,
.
Both the regulations and the guidance provided to Applicarits by the' Staff
have changed .profoundly through the years with respect to the amount of
information required from Applicants (the changes, as they involve the
requirements relevant to this case, are discussed in detail below). For example, a

I

Ucensee's Post-hearing Brief, pp: 19·21.
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construction permit for a prototype power reactor was issued in 1956 on the
basis of a PSAR about one·fourth of an inch thick. The PSAR for a typical
power reactor today is 100 to 200 times as thick. This growth, although partially
caused by the increased complication of the plants, is primarily caused by the
needs of the Staff for more and more detailed information upon which to base
its increasingly deeper safety review. Thus, information that is considered
important in 1975 mayor may not have been so considered in 1957, 1968, or
1973. Although 'the statutory reqt.iirements have not changed, the Commission's
rules have changed and the guidance provided by the Staff has changed. 2 It is
my view that the information provided by the Licensee must be judged by, the
rules in effect at the time the information was furnished, as interpreted by the
Staff guidance. I believe this can be justified both on a common·sense basis and
on a strictly legal basis, and I have, accordingly, differed from my colleagues on
the standards to be applied in determining whether certain of the statements in
contention were false. But before discussing these lines of reasoning it is
necessary to, look in' detail at the rules and guidance' as they developed. The
various relevant regulations in effect and proposed and the documents,developed
by the Staff to ,provide guidance to Applicants and Licensees have been
described and quoted in paragraphs 43 through 47 of the ~ajority opinion. 3
Two points are worthy of particular notice.
.'
First,' the regulations in effect in 1969 (Sections 50.34(a)(1) and 100.lO(c)
and (d)) and earlier gave s~ant information to the Applicant on what to include
in his PSAR. To help fill this void, the Staff had earlier (1966) published a guide
. for the assistance of Applicants in preparing this report. The relevant section is
quoted in its entirety in the majority opinion (paragraph 43) and constitutes the
basic guidance in effect in 1969. Note particularly the fourth and fifth sentences
in the first quoted paragraph:
I,

2 These changing r~quirements reflect the growing awareness in t'he early 1970's on the
part of the AEC that its involvement in the design and construction states should be
substantially increased. Matter of Duke Power Company (Catawba Nuclear Station,
Units 1 & 2) CLI·75·9, NRCI·75/8, 180. Nor are changes in a regulatory scheme unusual.
Rather, when Congress states a regulatory agency~s authority in broad terms (as it has here)
it is "to avoid the need of repeated congressional review and revision of the Commission's
authority to meet the needs of a dynamic, rapidly changing industry. Regulatory practices
and policies that will serve the 'public interest' today may be quite different from those
that 'were adequate to that purpose in 1910,1927, or 1934, or that may'further the public
interest in the future". [Washington Utilities and Transportation Commission v. F.c'C.: 513
F.2d 1142,1157 (9th Cir. 1975).)
,
'The majority, at paragraphs 48 and 49, identifies cases which, it asserts in
paragraphs 50 through 52, make the reporting requirements perfectly clear. I disagree. While
the cases emphasize the importance of adherence to the rules, they do not assist in defining
the specific requirements of the rules we are concerned with.
.
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Similarly, geological fo~mations beneath the facility iii general play the same
role in the architectural engineering of the structures for reactors as for any
major industrial facilitY, and hardly justify exhaustive treatment in facility
design reports to be submitted to the Commission. Except for the unusual
situation in which lcical hydrology or geology have partfcular influ'en'ce on
. design, a great' de at of information with respect'to these matters need not be
,
,
submitted in the SafetY Analysis Report. ~
,

,

Clearly the Staff is minimizing the importance of detailed geological information
except for unusual situations. This conclusion is reinforced by the succeeding
sentences: '
A common' practice has been'the inclusion, in total, of survey reports of
geological experts brought in by an applicant
determine' site characteristics as a basis for further design. Such exhaustive reports should be
referenced, but a summary with pertinent ~nclusions wfll,' in general, suffice
for the Safety Analysis Report. Emphasis should be on geological informa~
tion explaining the need 'or th'e basis for any unusual design crit'eria because
of geological anomalies.

to

:

,

As will be apparent from the subsequent discussion, VEPCO did not consider the
anomalous conditions that they found, studied, and disposed of, to be an
unusual situation having "a particular influence on design" or necessitating "any
unusual design criteria". This conclusion was reached by qualified experts and
appears to be a reasonable one.
The second· point worthy of notice is the change that took place around the
end of 1971. In November the Commission published, for comment and interim
guidance, a proposed revision of Section 100.10 and a proposed Appendix A to
Part 100 which spelled out in substantialIy more detail than the earlier rules the
information to. be furnished. This was followed the following February by a
revised guide, greatly expanded from the 1966 version. It closely tracked the
proposed Appendix A and entirely eliminated .the strictures against excessive
information. ,
What conclusions can we reasonably draw from this series of documents?
First, the Staff was aware, in 1966 that the information in the rules governing
what data were to be furnished to the Commission was inadequate for the
preparation of PSARs. Second, the Staff tried to fill the gap by issuing a guide
that defined what the Staff considered to be adequate information. Third, as
time went on, the Staff realized its increasing involvement on design and
construction problems and its increasing need for relevant information, resulting
in new rules and a new guide requiring substantially more complete information:
Even this is not the end of the line, for eight months later the Staff issued a
further revision of the guide and in late 1973 the Commission adopted' the
Appendix A proposed two years earlier but with further changes. Further, the
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Staff is continuing to issue Regulatory Guides (1.70 series) which identify
additional information needed in SARs and the Staff has indicated its intention
to incorporate these into a future edition of the guide.,'
,
It is clear that the information needs of the Staff have changed continuously
and there is no reason to believe that this situation will be altered. It is apparent
that this constantly changing guidance will, influence the extent of the
information supplied by applicants and licensees' and that from a common-sense
point of view we must use as a standard in judging the adequacy of any
information furnished by applications and licensees the guidance available at the
time.
The rules in effect in 1969 and the 1966 "Guide for the Organization and
Contents of Safety Analysis Reports" (referred to hereafter collectively as the
1969 gUidance) apply to Statements 1,2, and 4 made in 1969, to Statement 23,
made (by omission) in 1970, and to Statements 7, 10, 11, and 12, made in
August and September 1971. I. have also applied the 1969 guidance to
Statements 13, 14, and IS'; made in March of 1972, for the reason stated in the
discussion of those statements below_ The proposed rule change and Appendix
issued in November 1971 and the revised Guide published, in February 1972
(referred to as the 1971 gUidance) have been applied to the remaining
Statements, 16 through 22 and 24, made in 1973.
,I
It is clear to me that the 1969 guidance did not require any further or more
detailed disclosures than were in fact made to the Staff by the Licensee with
respect to Statements 1 through 1S. In view of this, the position that these were
material false statements would necessarily assume that-the proposed amendment of 10 CFR §100.10 (and the guidance that flowed therefrom) has
retroactive effect. On the other hand, if the changes are retroactive, 'it is equally
clear that some of those statements were not 'responsive and must be considered
to' be material false statements. This situation clearly raises the issue of whether
it is appropriate to give retroactive' effect to changing Staff, requirements
.
embodied not only in regulations but in informal Staff guidance.
Clearly, 'the regulations here in question represent the' Commission's
discharge of its function to provide reasonable assurance that a nuclear power
plant can be constructed 'and operated
a proposed Site without undue risk to
the 'health and safety of the' public. (See Statement of Considerations to
Proposed Seismic and Geologic Siting Criteria, 36 'FR 22601, Nov. 25,1971.) As
recited in the Statement of Considerations, the criteria constituted a proposed
amendment to the existing regulation. We are now asked to hold that a licensee
properly may be penalized for failing to comply with this proposed regulation
before it existed.4

at'

, 4To impose a penalty against the Ucensee in respect to statements made prior to the
amendment of 10 CFR § 100.10(c)(l)is also impermissible under the doctrine laid down in
Morton v. Ruiz, 415 ,U.S. 199, 39 L.Ed 2d 270 (1974). That case held that a Bureau of
Indian Affairs eligibility requirement for certain assistance which had not been promulgated
Footnote 4 cont'd. on page 545.
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Similar, situations have caused the courts difficulty when they have been
asked to approve an ad hoc agency action, which has .t,he effect of holding
unlawful conduct which, when taken, was lawful.. Perhaps the leading case is
SECv. Chenery Corp., 332 U.S. 194, 91 L.Ed 1995 (1947). In that case, the
Supreme Court upheld an ad hoc determination of the SEC ~hich held unlawful
the purchase of certain stock by a certain class of persons aIthough.there was no
statute or regulation which prohibited such purchases. In' upholding this
determination, the Court noted' th'at such procedures must be utilized when
problems arise which the agency could not reasonably foresee and thus provide
for i~ gen,eral rule's. The Court, how~ver, noted that: '
...
(S)ince the Commission, unlike a court,' does' have the: ability to make" new
law prospectively through th'e exercise of its rulemaking powers, it has' less
reason to rely upon ad hoc adjudication to formulate new standards of
: ' conduct within the framework of the Holding Company Act. The function
,of filling in the interstices of the: Act should be performed, as much 'as
possible, through this quasi~legislative' promulgation of rules to be applied in
the futuni.,[91 L.Ed at 2002.]'
..
",
Similarly, in Greene v: U.S., 376 U. S. 149, llL:Ed 2d 576'(1964), in passing
upon the government's contention that a regulation adopted subsequent to the
maturation and filing of petitioner's claim must govern that claim instead of the
regulation then in eff~ct, the Court ~tated: "
.
,ThLis the Government's argument necessarily requires" that the 1960
regulation be given retroactive application.' As the Court said in Union Pac.
R. Co. v. Laramie Stock Yards Co. 231 U.S. 190, 199, 58 L.Ed 179, 182,
34 S Ct. 101, "the first rule of construction Is that legislation must be
'considered 'as addressed to' the future,' not' to the!' past •.• [and] a
retrospective operation will not be given to a statute which interferes with
antecedent rights ..• unless such be 'the unequivocal and inflexible import
. of the terms,' and the manifest' intention of the legislature.''' Since
regulations of the type involved in this case are to be viewed as if they were
statutes, this "first 'rule" of statutory construction appropriately applies and
under the circumstances, it would be unjustifiable ,to give 'the 1960
regulation retroactive effect. [11 L.Ed 2d at 584.]
Footnote 4 cont'd.
in conformity with the Administrative Procedure Act and the agency's own regulations, and
which was contrary to representations made by the agency to Congress, could not be
employed to deny assistance. In the instant case, any sanction imposed in respect to
statements made prior to the aforesaid amendment would punish nonconformance with a
standard .which similarly had not yet been promulgated in accordance with the
Administrativ'e Procedure Act and agency regulations.,Cr. U. S. v. Morion Salt Co., 33 U.S.
632, 644; 94 'L.Ed 401,411 (1950); Marco Sales Company v. FTC, 453 F.2d 1 (2nd Cir.
'
.
1971); Borak v. Biddle, 141 F.2d 278 (D.C.'Cir. 1944).' ,
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It thus appears that, absent a cogent reason, regulations (at least legislative as
opposed to interpretive regulations) and ad hoc determinations are to be applied
prospectively only.s In SEC v. Chenery Corp., supra, the Court noted that
" ... retroactivity must be balanced against the mischief of producing a result
which is contrary to a statutory design 'or to legal and equitable principles. If the
mischief is' greater than the ill effect of the retroactive' application of a new
standard, it is not the type of retroactivity which is condemned by law"." 91
LEd at 2003.
"
,
In Retail, Wholesale and Department 'Store Union, AFL-CIO v. NLRB, 466
F.2d 380 (D.C. Cir. 1972), the Court sought to apply the above standard to an
~ttempt by, the NLRB to retroactively apply an ad hoc determination in a
separate case to conduct by an employer which occurred prior ,to the ad hoc
determina tion.
, The Court concluded that no reason could be found which would justify
retroactive application. In distinguishing Chenery, the Court noted that the
situation presented to the NLRB was not one which the NLRB had been unable
to foresee. "Rather it is a case where the [NLRB] had confronted the problem
before, had established an explicit standard of conduct, and now attempts to
punish conformity to that standard under new standard subsequently adopted
[footnote 'Olhitted]." 466 F.2d at 391. The court went on to note that
"[u] nless the burden' of imposing the new standard is de minimis, or the newly
discovered statutory design compels its retroactive application, the principles
which underlie the very notion of an ordered, society, in which authoritatively
established rules, of ,conduct may fairly be relied upon, must preclude its
retroactive effect _.. ".466 F.2d at 392.
Is retroactivity required in the instant case7 To impose a civil penalty in a
situation where ,the conduct in question was taken in reliance on existing
regulatory guidance is a harsh remedy and should only be resorted to in order to
avoid ..... the mischief of producing a result which is contrary to a statutory
design or to legal and equitable principles." Chenery, 91 L.Ed at 2003. What
"mischief',can be avoided in this case7 The record reveals that thete has been no
intent on ,the Licensee's part to deceive or mislead the Staff. The record reveals
rather that the Licensee sought to comply with, and did comply with, existing
guidance. No legal or equitable principles have been brought to my attention
which dictate the result reached by the majority.

a

5 Even Interpretive regulations are not always retroactive. In rejecting the government's
po!ition that an internal revenue regulation should be given retroactive effect, the Supreme
Court in Helvering v. Griffiths, 318 U.S. 371,87 L.Ed 843 (1943) noted that this position
would tax a mUltitude of past transactions although there was " ••. no source of law from
which the most cautious taxpayer could have learned of the liability." [87 L.Ed at 863.)
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It is clear that, in the course of regulating the nuclear industry, proper regard
for the health and safety of the public requires that safety requirements often be
applied to existing plants which conformed to existing regulations when
licensed. This clearly constitutes retroactive application of regulatory requirements. ,The justification for this treatment is self-evident. Clearly retroactive
application in this context must be resorted to in order to avoid ..... the
mischief of producing a result which is contrary to'the statutory design' ... "
(Olenery, 91 L.Ed at 2003) that adequate protection to the health and safety of
the public can be provided.
We are not here dealing with a requirement relating to the health and safety
of the public which we are asked to retroactively apply to this licensee. Rather,
we are concerned with an essentially punitive sanction attached to the licensee's
failure to conduct itself in accord with the Commission's regulations. While it
may' be perfectly proper to require the licensee to comply with safety
regulations issued after the date of his license, it strikes me as totally improper
to also' penalize him for failing to comply with those regulations before they
were issued.
, I find that, like Judge Friendly, ..... a decision branding as 'unfair' conduct
stamped 'fair' ,at the time a party acted '..." raises my hackles. ~'And the hackles
bristle still more when a financial penalty is assessed for action that might well
have been avoided if the agency's changed' disposition had been earlier made
known, or might even, have' been taken in express reliance on the standard
previously established." NLRB v. Majestic Weaving Co., 355 F.2d 854 at 860
(2nd Cir. 1966).
In short, on the present record, I can 'find no reason to' penalize conduct
which complies With standards in existence when the conduct took place.

II. FACTUAL ISSUES
,

'

As I have indicated previously, I concur with the ultimate findings of my
colleagues as to certain 'of the statements. In studying the draft of their opinion,
however, I find that there are a number of minor matters on which we differ in
logic or interpretation of the facts. Rather dian identifying and diSCUssing these
individually, it appears to me to he expedient to discuss each of the statements
de novo; even at the cbstof a small amo~n~. of rep~tition. I have done so below.
Statements 1,2 and 4
All of the parties except the Coalition are in agreement that these are not
material false statements. The other two Board members arid I share this view.
Although I cannot agree in detail with all of the proposed findings of all the
parties, I find that those of the Commonwealth are accurate and succinct a'nd
adopt them as my own.
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Statement 7
This is the first statement on which my view differs from that of my
colleagues, as well as those of the Staff, Commonwealth and Coalition and in
part that of the licensee. The Coalition's allegations with respect to the first and
third sentence of this statement have been adequately discussed elsewheie. 6 The
key issue here is the second sentence-"Faulting or rock at the site is neither
known nor suspected". The Staff and the :Commonwealth (and, of course, the
licensee) agree that faulting' was not known.' The statement that we must
determine the truth or falsity of is, then, "Faulting 'of rock at the site is not
suspected." The possible spectrum of interpretations of this runs from "Faulting
is not suspected by the person making this statement at this instant of time" to
"Faulting is not, never was, and never will be suspected by anyone"; Nobody
involved in this proceeding has taken a position at either extreme, but the
positions' do vary. The faulting in question was the chlorite seam that in 1973
was to be recognized as a fault and which was the subject of the earlier part of
this proceeding. Before setting out my position, I will briefly summarize the
relevant facts.
Excavation for the reactor containment for Unit 1 started late in 1969. This
work, as well as all of the other construction work, was carried out by the
architect·engineer, Stone and Webster (S&W), or, under its supervision, by its
subcontractors. In early February 1970, responsible S&W officials in the home
office in Boston were informed by field personnel that a problem existed
concerning stability of the excavation walls that . might . affect the safety of
construction personnel and that the field personnel wished to have the condition
examined· and to ,get recommendations about the protective measures that
should be taken. Home office personnel (Briedis and McKittrick) inspected the
condition on February 5. It was decided to remove the material above the slide
and carry out additional rockbolting. The site was again inspected by home
office personnel (Briedis and Swiger) for several days starting February 25. 7
During this visit it was apparent that the cause of the slide was a chlorite seam.
The seam wa's examined, three days were spent mapping the excavation, and
samples were taken from the seam for x-ray analysis to determine the minerals
present. Consideration 'was given as to whether or not the seam' was a fault.s
Upon the completion of its investigation~ S&W concluded that the seam did not
represent a fault. 9 The fact !ihat consideration was being given to the possibility
of faulting was not communicated to the licensee. 1 0
'See, for example, Commonwealth's proposed findings on Statements 1 and 16.
'Mr. Briedis in his deposition (Joint Exhibit 29) stated he also visited the site in
mid-February. In an interview With Staff investigators on FebrUary 27, 1974, he stated that
this was incorrect (Joint Exhibit 40, page 25).
.
. • Stipulations 53, 54, 55, 63, 64, 65, 67,68,69, 70, and 71; Joint Exhibit 33, pp. 3-5.
'Stipulations 54, 55, 57, and 71.
10 StipUlation 32.
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On February 23, 1970, Dr. Funkhouser, a professor of geology .. at John
Tyler Community College, after making an ~ppoi~tment With VEPCO's resident
engineer, Mr. Engleman, visited and inspected the exc~vation, accompanied by
two students. On March 23, 1'970, he returned ·accompanied by· two other
professors and some different students. The three professors looked at the
chlorite seam and agreed among themselves that it was a fault. Dr. Funkhouser
has stated in an affidavit, and other members of the Visiting party have testified,
that one or more of them mentioned the fault to Mr. Engleman, specifically
identifying it as a fault. Some witnesses test'ified that Mr. Engleman' reacted
strongly to this information; others testified that there was little or no reaction
on his part. Mr. Engleman has testified that he has no recollection .of any
mention of faulting, that he was not aware until recently that they considered
the seam to be a fault and that he made no report, oral or written, of the visit to
his supervisors. Mr. Engleman had no background in geology.
.
. Dames & Moore (D&M) performed the site studies for Units 3 and 4 in June
and July 1971. They were advised of the chlorite zone by Stone and Webster but
were unable to observe it directly because the. Walls of the Units 1 and·2
excavations had been covered with gunite. As a consequence, they planned their
exploratory boring program for Units 3 and 4 to encounter the seam. They did
encounter the seam and, after study, concluded that it was a feature formed by
plastic flow during gneiss formation and folding, rather than by faulting. I I
The Staff, the Commonwealth and the Coalition assert that the statement is
false because VEPCO is chargeable with the knowledge of Mr. Engleman that a
fault was suspected by the professors. Further, they assert that VEPCO is
chargeable with the knowledge of S&W that a fault was suspected during the
1970 inve·stigation. Finally, the Staff and Coalition assert that YEPCO is
chargeable with the knowledge of Dames & Moore that a fault was suspected
during the Units 3 and 4 boring program. The Licensee's position. is that the
suspicion of faulting by S&W during the 1970 investigation was entirely resolved
and that at the time the statement was made faulting was not suspected, and
that Dames & Moore reached a similar conclusion with respect to. their, 1971
investigation. With respect to Mr. Engleman, VEPCO takes the position that he
was not impressed with the significance of what was told him and lacked the
expertise that should have led him to recognize the Significance.
There has been substantial briefing by all parties on the extent to which
VEPCO. is chargeable with the knowledge o(its agents Englem:m, S&W, and
D&M. I agree with my colleagues that VEPCO is so chargeable. It is important to
keep in mind, however, that if it is chargeable with any of the knowledge of its
agents, it is chargeable with all of it and with knowledge of what its agents had
done to resolve the questions. Although it is chargeable with the knowledge that
S&W at one time suspected faulting, it is also chargeable with the knowledge
II

Joint Exhibit 18, p. I1A·17.
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that S&W had investigated the seam and determined that it was not indicative of
a fault; similarly for Dames & Moore. And although Mr. Engleman may have
made VEPCO aware of the professors' views, it was also aware that its own experts,
upon whom it placed reliance, had arrived ata contrary opinion. On the other
hand, if it was not chargeable with knowledge of its experts' investigations, it
was not chargeable with knowledge of the suspected fault, and the statement
was not false on the basis that failure to report information not known or
chargeable to the Licensee could not constitute a false statement.
Thus, it appears that a fault was not, in fact or on the basis of knowledge
with which it was chargeable, suspected by VEPCO or its agents at the time the
statement was made. Is the statement then misleading because it did not say that
a fault had been previously suspected? I think not. As the Licensee's
Post.hearing Brief puts it, "Is Joan of Arc still a suspected witch?" One can
'argue that, just as a complete biography of Joan of Arc should discuss the
suspicions once held that she was a witch, a PSAR should discuss the once·held
suspicions that the chlorite seam was :i fault. A Staff witness has testified that
there has always existed a clear requirement that such matters should be
reported.} 2 Although admitting that decisions as what was and what was not to
be reported involved the exercise of judgment by the Licensee,} 3 he could see
no basis for a reasonable judgment that this matter need not be reported.
Further~ the witness testified that the' Licensee's reporting of the 1969
suspicions of Dames & Moore regarding a different suspected fault was evidence
that the Licensee understood this to be the "rules of the game.,,}4 I cannot
agree with either of these positions. Remembering that the 1966 Guide
purported to give guidance as to ~ow to meet the requirements of §50.34(a)(l),
I cannot agree that a clear requirement to report information such as this
existed} 5 'and I cannot fmd that a reasonable exercise of judgment wouldnecessar·
ily lead to such reporting. I cannot even find a reasonable expectation that such
judgment would lead to that conclusion. In addition', I do not agree that the
Licensee's verbatim adoption of its consultant's report, which happened to
include a discussion of the consultant's transient suspicions, is evidence that the
Licensee at that time was aware of what the Staff now views as its 1969
interpretation of the requirements. Simply stated, the requirements were not
clear and the Licensee exercised its judgment. By current standards its judgment
was wrong, but I cannot find it was wrong based on the 1969 guidance. Thus, I
do not consider the statement to be materially false on that account.} 6 Finally,
we have the question of whether the statement was untrue because someone-

12Tr.720-721.
I 'Tr. 752-755, 757-759.
14 Tr.722-723.
15Tr.721-A.
1'1 believe the conclusion would be different under current regulatory requirements.
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the professors-did suspect faulting. I do not read the statement as asserting
that no single individual in the whole world suspected faulting. I read it as
referring to the Licensee and its expert consultants. The licensee is entitled to
place substantially more weight on the investigation results and considered
judgment of its experts than on the off-hand observations of casual professional
visitors.
On the basis of the above considerations, I find that Statement 7 was not a
material false statement.
Statement 10
The principal question involved in consideration of Statement 10 is whether
the knowledge of the small silicified faults discovered by S&Wat the dam site in
1969 and not reported to the Commission makes the assertion that "The closest
known fault is located, near ,Mineral, Virginia, 7.5 miles WSW of the site" false.
The Coalition contends that it does. The Staffs position, with which the
Commonwealth seems to agree, does not place any emphasis on the significance
of the faults, but relies on the failure of VEPCO to disclose their existence to
render Statement 10 false.
During the 1968 pre licensing site investigations by D&M for Units 1 and 2,
small set of thrust faults at the reactor site was discovered and perfunctorily
reported in the Site Environmental Studies report. Such sets of shears commonly
appear in large East Coast excavations and the Staff raised no questions about
them during its review of either Units 1 and 2 or Units 3 and 4. 1 7 There was
general agreement among the expert witnesses that this type of feature was not
encompassed within the term "fault" as generally used, although it might have
been included within the broadest definition of the term. Mr. Briedis stated in
his, prepared testimony 1 8 that

,

,

In practice, the, use of the word fault is retained and usually reserved for the
specific description of features of large extent related to movements of the
earth's crust along a distinct planar surface. Confusion results if the general
and specific uses of the term fault are interchanged and used out of context.
The term fault, as used in the Dames & Moore Site Environmental Studies
for North Anna Units 1 and 2, is used in the specific sense as applied to a
feature of large extent and deep-seated origin and it was concluded that
there was no feature of this nature present.

The Staff agreed. All parties agreed to a stipulation 19 that the Staff witness
Dr. Stepp if called would testify as follows:

t 7 StipUlation

30.
Joint Exhibit 70, p. 3.
I t Following Tr. 113.
t •
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While we are in ge~era' agreement with the testimony, there are minor
comments that we w~u'd like to make. The statement beginning on page 2,
line 12, about the definition of faulting is generally correct, but we do not
agree with the implication "that the terms "gravity slide", "slumps structure",
"dis"placed joints" and "shear zone" all represent more precise specific
descriptions of faulting. Indeed, "displaced joint" implies a joint surface that
, is itself displaced by movement along another surface and could not be
considered a more precise description of a fault. We do agree, however, that
discussion of faulting related to nuclear power plant investigations emphasize
faults which have regional tectonic significance and deep-seated origin. The
distinction drawn between this type of faulting, faulting that is a primary
part of the structural tectonic framework, and minor movements along
surfaces that originated along joints is entirely appropriate.

Dr. Stepp was later' called and affirmed this point, stating "I do agree that I
would have read this statement to mean just that, that the nearest regional fault
would be at Mineral. I would not have read it to preclude sm3ll faults at the
planfsite as indeed they were reported.,,20 (Emphasis added.)
Stone & Webster had responsibility for geologic studies at the'dam site. Their
report on these studies, entitled "Geologic' Report: Darns, Dikes; and Canals,
North Anna Power Station,,21 was submitted to VEPCO on February 6,1969,
but was not provided to the Staff until requested on January 3, 1974. 23 This
report states at page 10 that:
A number of small shears ~ave been. encountered in borings taken at the
proposed sites of dikes, canals, and the main dam. These faults have
invariably been partially or totally healed by silicification and are believed to
have occurred prior to, or contemporaneous with, the folding which is
observed in the area. Because of the minor nature of the faulting observed in
the borings it is interpreted to represent the normal small·scale tearing which
,. typically occurs in areas of folded rocks.
The silicification of fault zones probably occurred during or after the
Appalachian Orogeny (230-280 million years ago), since this was the last
,tectonic activity in the region and the zones do not show any evidence of
post·silicification fracturing.

It was agreed by stipulation that these shears were similar to the features earlier
discussed at the reactor site. 24

2°Tr.249.
2 I Joint Exhibit 23.
22 There is no footnote 22.
23 Stipula tion 3S.
24 Stipulation 34.
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, Reduced to its basics, we now have the following situation. In 1968 a minor
geologic feature was discovered at the reactor site~ A report with a cursory
description of it was included in the Units 1 and 2 PSAR submitted in
March 1969. No questions were raised concerning it by the Staff. At about the
same time, a similar feature was discovered at the dam site five miles from the
reactor site. In September 1971, the PSAR for Units 3 and 4 was submitted
stating that the dosest known fault wa's at Mineral, 7.5 miles from 'the reacto'r
site. We are asked by the Staff,' the Commonwealth and the Coalition to find
that this statement is misleading because it did not disclose this closer minor
feature that was admitted to no't be a fault as the term was generally accepted. I
cannot do this. The rules and guidance by which the Licensee was proceeding in
1971 were identical to those in effect in 1969. The Staff has in effect affirmed
its lack of interest in such minor features, which it had implied in the 1969
guidance, by its failure, to question the 1969 finding. Now, in retrospect and
with the support of more recent changes in the available guidance, the Staff
asserts that this information would have been important. The evidence belies
this. Such features are common in the 'Piedmont and can normally be expected
to ~e present.' In its February 28, 191.4, supplement to its Safety Evaluation,2s
the Staff says, with respect to the faults at the dam site, "The twelve minor
faults at the dam have not warranted serious consideration because the dam is
not a Category,I structure .. " ". This statement, by the Staff technical experts,
deserves more weight than the unsupported assertion of Staff Counsel that the
faults "must be assessed in determining whether seismic design and foundation
design requirements are adequate.,,2 6
On the basis of the above discussion, I find that Statement 10 is not a
material false statement.
Statement 11
The Staffs position on Statement 11 is that it was not false on its face but
was made false by its failure to disclose the views of the geology professors. This
view is shared by the Commonwealth and the Coalition. The Coalition also
asserts several additional bases which have been adequately discussed elsewhere.
For the same reason that I discussed in connection with Statement 7, I cannot
find here that the geology professors' view renders this a' material false
statement.
Statement 12
The question with respect to Statement 12 is whether or not the map is
misleading because if fails to show Neuschel's postulated lineament. The
2 'Exhibit SX.l from Show Cause Hearing, p. 2·9.
HTr.225.
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Coalition and the Commonwealth contend it is; the Staff and Licensee say it is
not, making the point that the map itself identifies the three sources from which
the information shown was obtained. All of these sources predate Neuschel's
1970 postulation of the lineament. Onthis basis alone, I would have to find that
omission of the lineament did not constitute a material false statement. We
cannot ignore, however, the fact that both the Staff and its consultant, the
USGS, were aware of the feature and did not raise any questions regarding it. The
USGS in its final report of July 30, 1970, referred to the feature 27 and the Staff
reviewer for Units 3 and 4 was aware of Neuschel's article and consulted with
him about it.28 Accordingly, in my view Statement 12 is not a material false
statement.
Statements 13,14, and 15 ,
Statements 13, 14, and 15 are identical to Statements 7" 11, and 12,
respectively. The latter differ only in that they were made to the Commission six
months later. Statements 14 and 15 are photocopies of 11 and 12.29 During the
six month interval, however, the proposed Appendix A to Part 100 and the
revised guide of February 1972 had been published. These documents, as I have
discussed previously, signalled a change in regulatory posture by the Staff and
we must consider the effect of this on the question before us.
The PSAR was filed on September 15, 1971. On November 25, 1971, the
Commission published proposed Appendix A which, as I have stated previously,
describes in much more detail than prior rules the extent of the required
investigation by the Applicant and the matters to ,be considered by the
Commission in its evaluation, but does not explicitly address the contents of the
Applicant's reports. Sometime after February 1, 1972, the new "Standard
Format and Content of Safety Analysis Reports for Nuclear Power Plants" was
issued 30 and contained such explicit guidance. These two documents, however,
are directed not to the Environmental Report, which we are concerned with
here, but to the Safety Analysis Report, which had already been submitted.
Since geology is primarily a safety matter rather than an environmental one, it
appears reasonable to me, and presumably also appeared reasonable to the
Applicant, that the treatment in the Environmental Report would not be
expected to be any more complete than that in the PSAR. To the contrary, one
could reasonably expect a more superficial treatment and the Staff confirmed

Stipulation 84.
StipUlation 85.
29 Compare Joint Exhibit 18 and Joint Exhibit 64.
30 Although this is marked on its face "Issued February 1972", it is not clear when it
was available to applicants. For comparison, the later revision is similarly marked "Issued
October 1972", but was announced in the Federal Register on November 25 (37 FR
25066).
27

21
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this ,expectation in its "Guide to the Preparation of Environmental Reports for
Nuclear Power Plants" issued for comment several months later (August 1972).
Its guidance on geology reads in its entirety as follows:
2.4 Geology
Describe the major geological aspects of the site and its immediate environs.
The discussion should be limited to noting the broad features and general
characteristics of the site and environs (Stratigraphy, soil and rock types,
faults, seismic history).
This is reminiscent of the 1966 SAR guide and would certainly not lead anyone
to expand 'a PSAR discussion already in the process of being incorporated into
an Environmental Report. In view of this, I see no basis for expecting more of
the Ucensee in its March 15,'1972, submission than in its September 15, 1971,
submission, and, consequently, find that Statements 13, 14, and 15, judged by
the 1969 guidance, were not material false statements.
Statement 16
We come now to the first of a group of six statements made in 1973. Two of
these (17 and 20) were made in the original issue of the Units 1 and 2 FSAR
dated January 3, 1973, and filed on April 30, 1973. 31 The rest were made in a
subsequent amendment to the FSAR dated July 18, 1973. All of these
statements were made well after the 1971 guidance was available and are subject
as well to §SO.34(b)(l).32
Statement 16 was made in Amendment 20 and was part of a response to a
question by the Staff. The Coalition's position is that it is a false statement
because by that time the chlorite seam had been recognized as a fault. The other
parties are in agreement that this is a non sequitur and that the strata are in fact
continuous, making the statement, on its face, true. The Coalition also argues
that the statement is misleading to a reasonable layman. We have already
rejected this standard and the other parties agree that the statement is not
misleading to a professional geologist. Therefore, I find that Statement 16 is not
a material false statement.
Statement 17
Statement 17 was made in the original submission of the Units 1 and 2
FSAR and is dated January 3, 1973. The second sentence of the statement is not
a material false statement for the reasons discussed with regard to Statement 16.
The first sentence is a reiteration of a sentence that appeared in Statements 7
and 13 and was discussed in detail with respect to Statement 7. On January 3,
Joint Exhibit 65.
§50.34(b)(1) is quoted in the majority decision. It covers the requirements for
FSARs and requires updating of previously submitted information.
3 I

32
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1973; no more was known about the fault than had been known when the
state~ent had been made' earlier. However; in view of the requirements of
§50.34(bXl) and, more importantly, the changes in regulatory guidance, I
believe ,that in this submittal the suspected fault and the investigation of it
should have been discussed. For this reason I find that Statement 17 is a material
false statement.
Statement 18
, ,Statement 18 appears in Amendment 20 to the FSAR, dated July 18, 1973.
It is a portion of a complete revision of the subsection on "Surface Faulting"
responsive to
set of questions from the Staff. The statement is a slightly
reworded version of Statements 7 and 13, but now the situation is quite
different, because as of May 14, 1973, the Licensee and its consultants had
concluded that the chlorite seam was in fact a fault. This, of course, makes the
statement false on its face and the Licensee admits it. 3 3 The Licensee's defense
is based on the fact that the correct information was in the hands of the Staff at
the time the Statement was made and that the statement was thus rendered
immaterial. It argues that a false statement cannot be material if the person to
whom it is made knows it is false. This question need not be decided to rule on
Statement 18. The FSAR is directed to the public as well as to the Staff.
Although we have held that the criterion for determining whether or not
detailed technical information is misleading relates to a technically qualified
recipient, that holding is not relevant here. The question here is whether or not
the public is entitled to know of the existence of a suspected significant fault. 34
The answer is obvious. Statement 18 is a material false statement.

a

Statements 19,20, and 21
Again I find' the proposed findings of the Commonwealth to be accurate and
succinct and adopt them as my own. I find that Statements 19, 20, and 21 are
not material false statements.
Statement 22
After the May 1973 determination by VEPCO and its consultants that the
chlorite seam was indeed a fault, VEPCO's consultant Dames & Moore undertook an extensive investigation. As part of this investigation, D&M employed
Dr. Roper as a consultant. He prepared three reports bearing on the investigation. Dames & Moore received two of these in May 1973, and the third in July
"Stipulation 102.
'4 There was no evidence provided that there was any public announcement 'of the fault

until the August 22, 1973 letter from the Coalition to the then-Chairman of the Licensing
Board (Exhibit A to Joint Exhibit 40) ,
'
"
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1973.3 S Neither the licensee nor the Staff was provided copies or knew of the
existence of the reports. The Coalition obtained a copy of one report during
discovery carried out at Dames & Moore's NewJerSey office on March 23, 1974,
during the hearing. The Staff first learned of the report during cross-examination
of a Dames & Moore employee by the Coalition on March 26, 1974. 36
Dames & Moore was of the view that some of Dr. Roper's' langu~ge was
excessively strong and conclusory, that he misunderstood the location of the site
relative to Neuschel's lineament and that it was unnecessary to provide the
report to the Staff since it was background information which 'was synthesized
into the Dames & Moore Report. 3 7 Dames &. Moore 3Jso employed two other
consultants who prepareo reports'in the course of the Investigation. These
reports were included in VEPCO's submission to the Staff. 38 .
'
,
We have previously held that the licensee is chargeable, with
Dames & Moore's knowledge. This includes knowledge'regarding the existence
(and contents) of the Roper reports.
"
'
' ,
The license'e argues that the report is not very important and that when it
was finaily produced at the Show Cause proceeding it made no difference to the
Staff whatever and that the document merely repeats self·evident truths. I fin'd
the argument entirely unpersuasive. Under the regulatory conditions 'that exist
today, and they were the same in late 1973, production of such a document as
part of VEPCO's August 17, 1973, submittal to the Commission of the D&M
report on supplemental Geological Data is clearly to be expected. Accordingly, I
find that the failure to produce the Roper report constitutes' ~ material false
'
statement.
Statement 23
The principal issue with respect to Statem~nt 23 is the failure of the
licensee to adduce evidence at the November 1970 hearing regarding the
suspected fault. At that time, the S&W evaluation of the fault had been
completed and S&W had concluded that the chlorite seam was not a fault. By
the same line of reasoning that led to my finding regarding Statement 7, I find
that failure to adduce evidence regarding the suspected fault at the Units 1 and 2
construction permit hearing did not constitute a material false' statement.
Statement 24
1

'

••

The key issue here is the failure of the Licensee to advise the Board of the
suspected fault at the construction permit hearing on Units 3 and 4 during the,
period May 7-10, 1973. The first observatio~ in the Unit 3 excavati~n that the
, uTr.603-604.
"Stipulations 120,121, and 122.
S7 Stipulation 125.
, 31 Stipulation 126.
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chlorite seam might show offset was made by an S&W employee on April 16,
1973. Although no other site personnel were informed, S&W home office
personnel were promptly advise'd .and an investigation started. By April 20, at
least two S&W experts were of the opinion that the feature more probably than
not evidenced movement along a fault"On April 25, another indication of offset
was observed artd the investigation continued. On April 30, a meeting was held
at the site at which a VEPCO representative was advised of the problem. At that
time some of the S&W experts were of the opinion that the feature was a fault
and others took the contrary view. After the meeting, VEPCO engaged
Dames & Moore to make an in.depth survey. Another meeting was held at the
site on May 2, i 973, With VEPCO, S&W, and Dames & Moore participating. At
that meeting it was agreed that VEPCO would retain an 'independent outside
consultant. Dames & Moore indicated that its work at the site would take 4-8
days,' commencing on May 3 and that it expected fo reach ,a conclusion within
two weeks. 39 On May 7, 1973, the construction'permlt hearing started.
Thus, the situation was that when the hearing started, and during the four
'major
days ,of hearing sessions, a strong suspicion of a fault existed, and
investigation was u'nder way to confirm it. This was important information for
the Staff (who were not informed until May 17), for the Board, and the public,
a~d failure to disclose it is entirely unexcusable. This, in' my view, is by far the
most egregious of the licensee's offenses. Such blatant disregard of the need of
the Commission, its Staff and, its, Hearing Board to have the information,
necessary to carry out its duty to protect the health and safety of the public is
almost beyond belief and is indicative of, at best, extremely poor and unsound
judgment on the part of VEPCO management. VEPCO's arguments in support of
its action do not merit any discussion. 4o I find Statement 24 to be a material
false statement of the most opprobrious type.41

a

39 StipUlations

11 0-113.
The licensee notes that the Staff having learned of the existence of the fault waited
2% months before Informing the Board. While this offers no exoneration to the Licensee, I
consider it to be evidence of extremely poor judgment by the Staff.
41( cannot avoid commenting on one further event which although not the subj~ct of
one of the allegations is very similar. The Applicant, on May 24, 1973, and the Staff, on
June 14, 1973, submitted proposed findings to the Board in connection with the Units 3
and 4 construction permit hearing. The proposed findings of both parties found that the site
was suitable and contained no mention of what was by then agreed to be a fault. Although
the record of the proceeding was still being held open for the receipt of certain information
still forthcoming from the parties, as far as the Board knew the evidence on geological and
seismological matters was complete and ripe for decision. What contorted line of reasoning
led the parties to continue to keep the Board in the dark concerning the fault is not known,
but In my view such action is entirely without justification. Recognizing that the rules of
practice restrict proposed findings to "material issues of fact presented on the record", I am
sure that the resourceful attorneys involved in this case coUld have devised sonie stratagem
for bringing this vital fact to the attention of the Board.
• 0
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1lI. REMEDIES AND SANCTIONS
I fully share the views of the majority with respect to remedies and sanctions
to the extent that they are consistent with my finding of four, rather than
twelve, material false 'statements. Because of this difference, I cannot, of course,
agree with their finding on the amount of civil penalty to be assessed.
I agree that a civil monetary penalty of $5000 is appropriate for each of
material false statements 17, 18, and 22. As I have "stated previously, I find the
failure to report the suspected fault at the May 7 -10, 1973, hearing to be the
most serious of the material false statements. I find this offense to be a
continuing one from May 7, 1973, when the hearing began, until the Board was
advised of the fault by the Staff on August 3,1973. 42 On the basis of $5,000 per
day, and subject to the statutory limitation of $25,000 during any 30.aay
period, I find the penalty of $75,000 to be appropriate with respect to
Statement 24 for the period May 7, 1973, until August 3,1973. The civil
monetary penalty I would impose would be in total, $90,000.
ATOMIC SAFETY AND
LICENSING BOARD
Lester Komblith, Jr., Membe~
[Appendixes A and B are omitted from this -publication but are available at the
Commission's Public DocuI!lent Room, ~ashington, D.C.]

'.

4'The licensee had not notified the Board during this period: '
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Docket No. P-531A
'September 16, 1975

PUBLIC SERVICE COMPANY
OF OKLAHOMA
,
(Black Fox Generating Station~ ,
Units 1 and 2)

Upon petition for leave to intervene and request for antitrust hearing,
Licensing Board finds petition defective in that it fails to (1) set forth under
oath or affirmation and with particularity the antitrust basis for the petitioner's
contentions; (2) desciibe a situation inconsistent with antitrust laws, and (3) set
forth with specificity the legal theory and factual basis supporting the relief
souglit.'
,
'I

'

,.'; •

'

Petition dismissed 'without prejudice 'to the' submis~ion of an amended
petition.

MEMORANDUM AND ORDER ON PETITION TO
INTERVENE AND REQUEST FOR ANTITRUST HEARING
Pursuant to Section 105(c) of the Atomic Energy Act, as amended, the
Attorney General submitted a letter of advice on the antitrust aspects of this
application. The letter was published in the Federal Register on July 7, 1975 (40
Fed. Reg. 28507). In response to said publication and accompanying notice, the
Grand River Dam Authority (GRDA), Vinita, Oklahoma, telegraphed its petition
for leave to intervene and request for hearing on August 5, 1975, pursuant to
Section 10 CFR 2.714. On the same date, GRDA sent a letter confirming the
telegram adding additional information. The Secretary of the Nuclear Regulatory Commission received an undated petition from GRDA on August 21,1975.
This Board has been constituted to rule upon GRDA's petition for leave to
intervene and request for hearing.
In its letter of advice, the Department of Justice (the Department) observed
that the Public Service Company of Oklahoma (Applicant) intends to construct
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the Black Fox Nuclear Generating Station in northeastern Oklahoma, which
facility will consist of two nuciear units each with an electrical output of 1150·
megawatts. ~ Department observed that the Applicant is a member of the
Southwest. Power Po'ol together with the petitioner GRDA and other entities. In
the course of its antitrust review, the Department received allegations that the
Applicant has used its dominant position in generation and transmission of
electrical power to restrain the competitive, opportunities of smaller systems.
These allegations 'are denied by the Applicant.
However, to eliminate any question as to alleged anticompetitive conduct, .
. the Applicant has formalized its policies in a "Statement of Bulk Power Supply
Policy" and has agreed t~at the provisions of the statement may be incorporated
as conditions to the license. The Department believ.es that the ,statement ~f Bulk
Power. Supply Policy effectuated as license conditions .would moot all relevant
issues as to Applicant's alleged anticompetitive conduct. The Department advises
that an antitrust hearing would not be necessary with respect to the application
if the Commission issues a license conditioned as indicated.
In its statement of Bulk Power Supply Policy, the Applicant has promised to
enter into interconnection and coordination agreements, to provide transmission
services, to enter into rese,ve coordination agreements, to provide access to the
Black Fox Station units and to sell bulk power. The promises to provide access
to the Black Fox units and to sell bulk power are particularly germane to
GRDA's petition to intervene.
. The Applicant agrees to afford, an opportunity to participate in the
ownership of both units to a reasonable amount provided that when 200,000
kilowatts are made availl\ble in each unit it shall be deemed reasonable. In
relation to its bulk power sales agreement, the Applicant indicates that it will sell
power on a full or partial requirement basis to any neighboring distribution
system without restriction of use or resale except that the Applicant would not
be required to make any such sale if it does not have available sufficient
generation or transmission capacity to provide the requested service or if the sale
would impaIr its a~ility to. render adequate, and reliable ~ervice to its own
customers ..
: The telegram and lett~r of July 5, 1975 and the undated paper styled
"P~titio'n" are together regarded herein as GRDA's petition under Sectio~ 2.714
of the Rules of Practice. In its petition, GRDA identifies 'itself as a conservation
and' reclamation district .organized as a public corporation and governmental
agency for the State of Oklahoma. Its functions are to control, store and
distribute the waters of the Grand River for several purposes including the
gerieration of power. It is also authorized to develop and generate power and to '
buy, resell, i~terchange and distribute electric energy. Attached to its petition is .
a ~opy. of an ,agreement between the 'Applicant and the petitioner originally.
dated 1957 and entitled "Markham Ferry Coordinating Agreement." The import
of GRDA's petition is that, notwithstanding the Applicant's stated policy to
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afford an 'opportunity to participate in the ownership of the Black Fox Station,
GRDA is effectively precluded from such participation by ,the terms of the
Markham Ferry Agreement which, according to GRDA, prohibits petitioner
from participating in any type of thermal generation with' others, including the
Applicant.
GRD.A admits that the' Applicant has invited GRDA to participate in the
Black Fox units' and that the Applicant has agreed' to renegotiate the Markham
Ferry Agreement toward this end. However, GRDA complains that the
Applicant has failed to set forth terms and conditions of the proposed
renegotiated agreement and, for this reason, GRDA is not assured that a real
opportunity to purchase ownership in the Black Fox units will be afforded.
~n relation to the Applicant's agreement to sell excess bulk p'ower, GRDA'
submits copies of correspondence from Applicant to the effect that the'
Applicant will not provide other than hydro firming power and pumping energy
and will not assume the obligation to provide long term major generating
capacity to meet GRDA's growing system requirements.' GRDA regards the
Markham Ferry Agreement as specifically requiring the Applicant to furnish to
GRDA the capability and energy required to meet its system load requirements.
GRDA prays that the Applicant's alleged intent to exclude GRDA and its
customers, notwithstanding the rights under the agreement, from participation
in the Black Fox facilities be restrained and that the rights of GRDA to·
participate under its existing contractual agreements be reaffirmed.
.
The Applicant's answer nIed on August 14,1975 was directed to the
petitioner's telegram and confirming letter dated August 5,1975. GRDA's'
formal paper styled "Petition" had not yet been received by Applicant, and the
Applicant's answer does not address itself to all of the matters raised therein.
Applicant objects to· the form and substance and service procedure of the
petitioner's papers and prays that the petition for leave to intervene be denied
and that the request for hearing be refused. GRDA's subsequent nIing received
August 21, '1975 fails to cure the defect in form in that the petition was not
nIed under oath or affirmation. Although it is not necessary because of 'the
Order below to rule upon the Applicant's objection to this defect, the petitioner
is cautioned that, in any further nIings, it will be expected to comply with the
Rules of Practice in form and in substance.
The NRC Staff, in its answer to the . petition, addresses itself to all of the
papers ftled by the petitioner. The Staff asserts that GRDA's petition is' deficient
in that it does not describe the anticompetitive .situation alleged, does not set
forth a legal theory, does not describe the connection between the atleged'
anticompetitive situation and the operation of the nuclear facility, does not set'
forth desired relief nor how the petitioner's interest may be affected by the
proceeding. The Staff is of the view that GRDA should be granted a 30-day
extension of time to ,submit an amended petition.
'
',
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For the purpose of evaluating GRDA's petition, the Board accepts the facts
pleaded therein. The Board construes GRDA's papers most favorably to granting
the petition. Even so, the most that can be said for GRDA's petition is that it
suggests a form of syllogism in that allegations of anticompetitive conduct raise
antitrust questions, which questions would be mooted by license conditions, but
the license conditions may n~t· be implemented, therefore, antitrust questions
remain. Nowhere does GRDA expressly allege that the activities under the
license would create or maintain a situation inconsistent with the antitrust laws.
10 CFR 2.714 sets forth the general requirements for petitions to intervene
and specifically requires the petitioner to state "with particularity both the facts
pertaining to his 'interests and the basis for his contentions with regard to each
aspect on which he desires to intervene." The Commission, in its Waterford
decisions, I sets forth additional requirements for a petition to intervene in an
antitrust proceeding. The Atomic Safety and Licensing Appeal Board, in Kansas·
Gas and Electric Company, et al., Docket No. 50-482A, NRCI-75/6, 559 (June
30, 1975), has provided detailed guidance for potential antitrust intervenors.
GRDA's petition is defective in many respects. It has failed to submit its
written petition under oath setting forth with particularity the antitrust basis for
its contentions. GRDA has failed to describe a situation inconsistent with
antitrust laws. In this respect, it should be noted that a mere paraphrase of the
statutory language alleging a situation inconsistent with the antitrust laws would
be deficient (Waterford II, supra). The petitioner must also state the connection
between the alleged situation and the activities under the license.
The Commission also requires that the petitioner state the specific relief
sought. GRDA is specific about its interest in the proceeding and about the relief
it seeks. GRDA quite simply seeks to have Applicant's alleged intent to exclude
it from participation in the facility restrained and to have its purchasing rights
under the Markham Ferry Agreement reaffirmed. However, GRDA has not
framed its request for relief in an antitrust context. While it may be inferred that
this proposed relief would negate antitrust questions, inferences are not
sufficient. The prospective parties and the Board must know with specificity the
legal theory and factual basis supporting the relief sought.
Accordingly, GRDA's petition for leave to intervene and request for
antitrust hearing is denied. However, because of the public interest implicit in
the situation described by GRDA, the petition is dismissed without prejudice to
the submission of an amended petition sufficient to satisfy the requirements of
the Commission's Rules of Practice. The petitioner may file an amended petition
within 30 days after the date of this Order. The Applicant may file its answer to

I Louisiana Power and Light Company, 6 AEC 48 (1973), (Waterford I) and 6 AEC 619
(1973), (Waterford II).

an amended petition within 10 days thereafter, and the Staff may me an answer
within 15 days after the amended petition is flIed.
"

\

BY ORDER OF THE ATOMIC SAFETY
AND LICENSING BOARD
designated to rule on
petition for interVention'

.'

Leonard W. Weiss, Member John M. Frysiak, Member
Ivan W. Smith, Chairman'
Dated at Bethesda, Maryland
this 16th day of September 1975.
1,"
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Docket Nos. 50-452
50·453

DETROIT EDISON COMPANY

September 17, 1975

(Greenwood Energy Center,
Units 2 and 3)

·1'

,Upon motion by ,intervenor to force applicant which had postponed
commencement of construction and date of-proposed operation of its project to
withdraw its application, Licensing Board fmds that (1) an applicant is not
legally bound to proceed with the processing of its application in accordance
with any set time scale, (2) the applicant has expended, and will expend, large
amounts of'moneyon the project, a large portion of which will be lost if it is
forced to withdraw its appli~tion, and (3) the applicant has emphasized its firm
intention to proceed with the project. "
,
Upon'm'otion by intervenor under JO CFR § 2.749 to find applicant wanting
of fiscal soundness and for denial of the application for that reason, Licensing
Board fmds that the Commission's regulations preclude its granting the relief
requested.
:: .
'
Motion denied; applicant directed to submit a status report concerning the
project on July 1, 1976.
I

RULES OF PRACTICE: PROCESSING OF CONSTRUCTION PERMIT
APPLICATIONS
'f

'.

Although the At~mic Energy Act requires that a construction permit state
the earliest and latest dates for the, completion of construction, and that the
meet the deadline unless for "good cause
permit will be forfeited for failure
shown'" the deadline is extended, there is no legal requirement that an applican t
must proceed with the proc'essing of its application in accordance with any set
time scale. Section 185,42 ,U.s.C. 2235..

to

,

I

,."

._
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RULES OF PRACTICE: PROCESSING OF CONSTRUCTION PERMIT
APPLICATIONS
'
If an applicant elects to defer the processing of its construction permit
application, it is obliged to update its Preliminary Safety Analysis Report and its
Environmental Report to assure that any new significant information is
included.
RULES OF PRACTICE: AMENDMENT OF CONTENTIONS
If new information is revealed in a Preliminary Safety Analysis Report or an
Environmental Report which has been updated as a result of the deferred
processing of an application for a construction permit, an intervenor has the
right to petition to amend its contentions for good cause to reflect such new
information.
'
"
RULES OF PRACTICE: MOTION FOR SUMMARY DISPOSITION

, (~

"

Where motion, though styled as one for summary disposition, requests denial
of an entire construction permit application rather than the determination of
specific subordinate' issues, it must be denied because it contravenes the
provision precluding' use of such motions to determine the ultimate issue as to
whether the permit shall be issued. See 10 CFR §2.749(d).

MEMORANDUM AND ORDER CONCERNING MOTIONS:
(1) TO FORCE APPLICANT TO WITHDRAW ITS APPLICATION;
AND (2) TO FIND APPLICANT WANTING OF FISCAL
SOUND'NESS. (A MOTION FOR SUMMARY DISPOSITION)
The motions referred to above were filed by the Detroit Area Coalition for
the Environment (DACE) concerning the ,application of The Detroit Edison
Company (Applicant) for the Greenwood Energy Center, Units 2 and 3. These
motions were primarily triggered by the request of the Applicant to cancel,
pending further notice, the Prehe~ring Conference scheduled' for December '12,
1974, and the Evidentiary Hearing scheduled for January 14, 1975. Subsequently, the Applicant advised that because of financial reasons it proposes
postponing work on' the project until fall of 1976 and extending'the time
schedule for commercial operation of Units 2 and 3 respectively to 1984 and
1986.1 In the event the necessary approvals are rec~ived, the commencement of
actual construction is planned by the Applicant for the spring 'of 1978.

.'

~.

~

I Affidavit dated May 20, 1975, of John R: Hamann, Presid;nt
Officer of the Applicant.
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~d Chief Operating

Accordingly, Applicant would seek to, resume the licensing process for
Greenwood in 1977.
In order to obtain additional background information and give all the Parties
an opportunity to comment on the Applicant's proposed schedule before ruling
on the motions before it, the Board scheduled a conference of all the Parties on
September 9, 1975, at Port Huron, Michigan. Representatives of the Applicant,
the Nuclear Regulatory Commission Staff (Staf1), and the Michigan Nature
Association, one of the intervenors, attended this conference. There were no
representatives from the other intervenors, namely, The Detroit Area Coalition
for the Environment (DACE) or from the Croswell.Lexington Alliance to Stop
Pollution (CLASP). The Board is denying the motions which were flIed by
DACE, and we will now consider each of them and the bases for our rulings.
First, with respect to the motion to force the Applicant to withdraw its
application? the Board requested all the Parties to submit briefs concerning the
authority (or lack of it) of an Atomic Safety and Licensing Board to take such
an action 'and excellent briefs were furnished. However, the Board has
determined that it is not necessary' to reach a decision on the question of its
authority in this area because it does not intend to exercise it and is denying the
motion.
We perceive no legal requirement for an Applicant to proceed with the
processing of its application in accordance with any set time scale. It is clear that
the Atomic Energy Act does provide that in' a case where a construction permit
has been issued "[t]he construction permit shall state the earliest and latest
dates for the completion of the construction ...". Section 185,42 U.s.C. 2235.
And the failure to complete ,the facility by the prescribed dea'dline will result in
a forfeiture of the permit and
rights thereunder unless for "good cause
shown" the deadline is extended by the Commission: Ibid; see also Indiana and
Michigan Electrfc Co." (Donald C. Cook Nuclear Plant, Units I' and 2),
ALAB·129, RAI·73·6 414 (June 18, 1973). But here we are concerned not with
an actual construction 'permit but with the processing of an application for a
construction permit.
'
It is also clear that if an Applicant elects to defer the processing of its
application, it is obliged to update its Preliminary Safety Analysis Report and its
Environmental Report to assure that any new significant information has been
included. It follows that if such new information should be revealed, an
Intervenor has the right to petition to amend its contentions for good cause
shown.
'
,
, This ruli~g is buttressed by a recent 'memorandum and order of an Atomic
Safety and Licensing Appeal Board 3 which stated:

all

: 2 DACE

motion dated December 30, 1974.

sGeorgia Power Company, (Alvin W. Vogtle Nuclear Plant, Units 1 and 2), ALAB·276,

NRCI·75/6 533, June 11, 1975.

'
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In the context 'of this, case,' had the applicant's,' election to defer
embarking upon significant construction been made prior to the issuance of
the Licensing Board's initial decision, and had that Board been led to
understand that it might be at least a year before the applicant determined
whether it would abandon the project altogether; it is unlikely that the
construction permits would have heen then a'uthorized. Instead, the
probability is that the Board would have stayed its hand until such time as
the applicant reached a decision. And, even then, the Board doubtless would
have wished to assure itself that, in the interim, there had evolved no changed
'circumstances which might have affected either (1)'the applicant's entitle·
ment to construction 'permits, or (2) the conditions which should ~
imposed upon any permit which might issue. If (as appears to us) this would
have been a sound approach in such a'situation, why is it not equally sound
as applied to the situation at bar?

$23

'the

, The Applicant has already'spent apprmdmately
million on
proje'ct
and advises that it will expend another Sl't,soo;ooo when the major equipment
manutacturers are paid for work already performed. The Applicant states thadf
it is forced to withdraw'its application, a large but ulldetermined portion of,the
investment will be lost and such a loss must result in higher electric rates for its
customers. The Applicant has emphasized its firm iIltention of proceeding with
the Greenwood project.4 In light of all of the 'above, the Board 'does not approve
the DACE motion to force the Applicant to withdraw its application. ,
With respect' to the. motion to find Applicant wanting of fiscal soundness (a
motion 'for summary disposition),S the basis for this mo'tionis that the
Applicant is financially unqualified to be permitted tO,construct the Greenwood
project. The relief sought by' the motion i~, that, the application, for the
construction permit. be denied with prejudice ,'~since Applicant does not meet
one of the legal requirements to have its applicati~n accepted,:nor for that
matter, one of the requirements to be granted a construction permit."
;
,
The Board denies this motion because it does not meet the requirements of
the Commission's Regulations. The motion is filed under, the authority of 10
CFR §2.749, which permits a B'oard to grant a motion for summary disposition
"if the filings in the proceeding, depositions, answers to the interrogiitories, and
admissions on file, iogether with the statements of the parties and the affidavits,
if any, show that there is no genuine issue as to any material fact and the moving
party is entitled to a decision as a matter oflaw".'
'.,
" , :,
However, the relief sought by the DACE motion, although styled as one for
summary disposition: 'is denial: .of th~, entire applic~t!ori. Since the ,application,

4 Affidavit dated May 20, 1975, of John R. Hamann, President and Chief Operating
Officer of the Applicant.,·,
,
sDACEmotiondatedJuly30,197S.
...."':,'
'. " ',I.:
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here is for a construction permit,' the relief sought by DACE is in conflict with
express provisions of §2.749(d) which states, in pertinent part:
However, in any proceeding involving a construction permit for a
production or utilization facility" the procedure described in this section
may be used only for the determination of specific subordinate issues and
may not be used to determine the ultimate issue as to whether the permit
shall be used. [Emphasis added]
DACE has expressly moved not for a disposition of any subordinate issue
but for the denial of the application. Therefore, the very relief prohibited by the
regulation upon which DACE relies is the relief they now seek .
. ,At the conference of the Parties held on September 9,1975, in'Port Huron;
Michigan, the Applicant advised that if the Board approved the continuation of
this proceeding, a status report would be submitted prior to remanning the
project; In view of the rulings herein, the Applicant will furnish the Board and
all the Parties on July 1, 1976, a status report concerning the project.
:' It is'so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
James R. Yore, Chairman
L

•

Dated at Bethesda, Maryland
this 17th day of September 1975.

.'
.:

IJ'

'
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In the Matter of
.

.

TENNESSEE VALLEY AUTHORITY
(Hartsville Nuclear Plants,
Units 1A, 2A, 1B and 2B)

: Docket Nos. STN·50·518
STN·50-519
. STN·50-520
STN·50·521
September 22, 1975

Upon untimely petition for leave to intervene in construction permit
proceeding by city·county government with regard to proposed project's
socioeconomic impact on services which such government provides, Licensing
Board finds that petitioner has made a satisfactory showing of interest, and that,
upon consideration of the four factors under 10 CFR §2.714{a), intervention is
warranted.
"
Petition granted, limited to the two contentions asserted and subject to'
certain conditions.

MEMORANDUM AND ORDER RE:
THE METROPOLITAN GOVERNMENT OF
NASHVILLE AND DAVIDSON COUNTY'S
PETITION FOR LEAVE TO INTERVENE
The petitioner (Metropolitan Government) is a consolidated city·county
government for Nashville and Davidson County, Tennessee. Nashville is the
cultural and economic center of the middle Tennessee area which includes the
proposed site of Applicant's plant.
The site on Old Hickory Lake of the Cumberland River is approximately
28 miles upstream from Nashville. The Metropolitan Government obtains its
water supply from the Cumberland River, and Old Hickory Lake is a recreational
facility for the residents of Nashville-Davidson.
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It is petitioner's contention that if the plants are built, the influx of
population will have significant socioecon~mic impact on the public services
which the Metropolitan Government provides.
Although notice of hearing, in this matter, was publishe'd in the Federal
Register (39 FR 38013) on October 25, 1974, the Metropolitan Government's
'
petition was not filed until August 21, 1975.
. The stated ,excuse for the nine month's delay is that the Metropolitan
Government. believed its interest would be protected by the Mid·Cumberland
Council which met on December 18, 1974, and decided to meet with TVA
about the socioeconomic impact of the proposed Hartsville project on the
seven-county area represented by the Council, including Davidson County.
Subsequently,'a meeting was held with TVA 'representatives present, and it was
concluded that an ad hoc committee should be formed to counsel with TVA as
to socioeconomic impact on the public services provide'd by Davidson County.
The representatives of the Metropolitan Government believed it would be
protected by the ad hoc committee and that its interests would be protected in
the final TVA Environmental ImpaclStatement.
It was I not until May 23, 1975, that the Metropolitan Gover'nment learned,
when it received a copy of TVA's Environmental Statement, that it had been
virtually excluded from the impact area. '
The Metropolitan Government appeared at the Board's hearing on August 5,
1975, and its counsel was advised to file a petition to intervene and that the
petition would be taken under advisement. The petition for leave to interVene
was filed August 21, 1975.
.
The Board fmds that the petitioner has made a satisfactory showing of the
required interest under the intervention rule (l0 CFR § 2.714(a» in its petition.
In the Matter of Nuclear Fuel Services Inc. (West Valley Reprocessing Plant,
CLI·75·4, NRCI.75/4R·273, April 17, 1975) the Commission has interpreted
§ 2.714(a) as follows:
Focusing on the policies underlying the rule, however, and semantics
aside, we do not construe Section 2.714(a) as automatically barring inquiry
into the purpose which may be served, or hindered, by accepting an
untimely petition where, as here, the petitioner has not shown good cause
for his tardiness. Rather, the purpose of Section 2.714(a) is to establish
appropriate tests for disposition of untimely petitions in which the reasons
for the tardiness as well as the four listed factors should be considered, thus
giving the Licensing Boards broad discretion in the circumstances of
individual cases.
ConSidering the four factors we find:
1. That there are no other satisfactory means available whereby the
petitioner's interest would be protected. A limited appearance would not be
effective here (West Valley, p. 276).
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2. Petitioner's participation would assist in developing a sound record in
relation to socioeconomic impacts.'
. .
3. It does not appear that petitioner's interest will be represented by existing
parties. The State of Tennessee has alleged in its Response to the Petition that it
''is not in a position to represent and advocate petitioner's interest in these
proceedings."
.
4. The petitioner's partiCipation' will not broaden the issues or delay the
proceedings. The Staff has been authorized by the petitioner's attorney to advise
this Board that "if Petition is admitted to this proceeding, it will waive any right
it may have to discovery.'"
,
The petitioner, the Metropolitan Government of Nashville-Davidson, is
granted the right to pursue the contention set forth in its petition .. This
contention is numbered 10 in the Board's Special Prehearing Conference Order
#2,dated August 8,1975.
.
. ,In its participation in these proceedings, the petitioner will be required to
take them as it fmds them. No discovery will be permitted .
. In view of results of the Board's consideration of the four controlling factors
contained. in . the intervention rule, the Metropolitan Government of
Nashville-Davidson County, Tennessee's petition to intervene in these
proceedings is granted, subject, however, to the following conditions: .
, (1) that Intervenor will take these proceedings as it finds them;
(2) that Intervenor will not be permitted to make discovery; and
(3) that Intervenor will pursue only Contentions 100a) and 100b).
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
John F. Wolf, Chairman
Issued this 22nd day
of September 1975 at
Bethesda, Maryland.
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In the Matter of
WASHINGTON PUBLIC POWER
SUPPLY SYSTEM

Docket Nos. 50-460
50·513
September 30, 1975

(Nuclear Projects No. 1 and
No.4)

Upon petition by applicant in uncontested proceeding for a supplement to
its limited work authorization (LWA), Licensing Board, using expedited
decisional procedure of 10 CFR §2.761 ~ issues memorandum and ordermaking
findings requisite thereto, including findings that (l) there has been no change in
circumstances which would affect the fmdings of the Board's previous Partial
Initial, Decision; (2) there are no unresolved safety issues relating to. the
additional LWA activities which would constitute good cause for withholding
authorization; and (3) applicant's quality assurance program is acceptable for the
conduct of the additional LWA work. ,,'

MEMORANDUM AND ORDER
MAKING FINDINGS PURSUANT TO
10 CFR §50.10(e)(3) UNDER,EXPEDITED
DECISIONAL PROCEDURE PROVIDED FOR IN 10 CFR §2.761 .
, .

This Memorandum' and' Order i~ in place of an initial deCision under the
authority vested in the 'Atomic Safety and LicenSing Board '(the Board) to use an
expedited decisional procedure in proper cases pursuant to 10 CFR §2.76 1. The
Board has concluded that employment of this procedure is warranted here.
July 30, 1975, the Board issued its "Partial Initial Decision '(NEPA and
Site Suitability Issues)" favorably disposing of (1) environmental issues arising
under the National Environmental Policy Act of 1969 ("NEPA"), 42 U.S.C.

. On

,I
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§4321 et seq.• (2) the question of the suitability of the proposed site for nuclear
reactors of the general size and type' proposed from the standpoint of
radiological health and safety considerations, and (3) safety issues relating to the
conduct of certain activities subject to Appendix B of 10 CFR Part 50. Based
upon the Partial Initial Decision, on August 1, 1975, the Nuclear Regulatory
Commission issued a limited work authorization ("LWA") which permits the
Applicant to engage in certain limited work activities pursuant to 10 CFR
§ §50.10(e)(1) and (3).
By letter dated August 21, 1975, the Applicant requested that the
Commission issue a supplement to the original LWA which would permit the
Applicant to engage in certain additional limited work activities. The Applicanf
seeks such authorization in order to continue. with critical path construction
activities prior to a final determination on the issuance of the 'construction
permits. Attached hereto as Exhibit A is a description of the additional limited
.
.
work activities as stipulated to by the parties.
By letter to the Board dated September 16, 1975, the Applicant requested
that a hearing be held to consider supplementation of the original LWA. An
evidentiary hearing was held in Washington, D. C. on September 29. 1975, to
receive evidence with respect to the additionai limited work activities.
The parties (the Applicant and the Staff) have filed a stipUlation in which
they requested that the expedited decisional procedure be used and in which
they waived their appellate rights. This stipulation also sets forth the common.
view of the parties that there are no unresolved substantial issues of fact, law, or
discretion remaining with respect to the activities for which the Applicant now
seeks authorization, and that the record in this case clearly warrants granting the
relief requested. Lastly, the stipulation indicates that it is in the public interest
to adopt an expedited decisional procedure. The stipulation is attached hereto as
Exhibit B.
The Board concurs with the views of the parties that there are no unresolved
substantial issues of fact, law, or discretion and that the record warrants granting
the relief requested. In' addition, the Board finds that dispensing with the
issuance of the initial decision- is in the public interest. In its Partial Initial
Decision issued on July 30, 1975, the Board:found that there is' a need for
WPPSS Nuclear Project Nos. 1 and 4, and it follows that, given the absence of
counteravailing factors, the Applicant should be permitted to seek leave of the
..
Director of Regulatio~ t~ engage in ~dditional LWA activities.
Lastly, the Board incorporates by reference its "Partial Initial Decision'
(NEPA and Site Suitability Issues)" dated July 30, 1975, which includes all
findings required by 10 CFR § §51.52(b) arid (c) and by 10 CFR §50.lO(e)(2).
The Board has analyzed the evidence presented by the parties at the evidentiary
hearin'g on September 29, 1975, .and has determined that there has been no
cha~ge in circumstances which would affect the findings, as set forth in the
Partial Initial Decision, which are required by 10 CFR § §51.52(b) and (c) and

574

10 CFR §50.l0(e)(2). The Partial Initial Decision covers the items in the
supplemental LWA request which involve excavation for and construction of
structures, systems, and components which are not subject to Appendix B of 10
CFR Part 50.
With regard to the construction and backfilling activities which are subject to
Appendix B, the Applicant presented testimony describing the activities and the
staff presented its analysis of the activities by way of supplemental testimony.
As noted, the parties indicated in their stipulation the common position that
there are no unresolved issues with respect to these activities. On the basis of the
present record, which includes the eVidence and testimony of the Applicant and
Staff with regard to the additionarLWA activities for which the Applicant seeks
authorization, the Board determines, as required by 10 CFR § 50.1 0(e)(3), that
there are no unresolved safety issues relating to the additional LWA activities
which would constitute good cause for withholding authorization. '
After examination of those portions of the quality assurance ("QA")
program which would be applicable to the additional LWA work requested by
the Applicant, the Staff has concluded that the Applicant is implementing' a
quality assurance program which is consistent with Appendix B to 10 CFR Part
50, and with the commitments in the application. The Board finds that
Applicant's QA program and the implementation of that program is acceptable
for the conduct of the additional LWA work as described in Exhibit. A attached
hereto.
,
, IT IS ORDERED that this Memorandum and Order shall constitute the final
action of the Commission ,on the determination required by 10 CFR
§50.l0(e)(3), subject to review by the Commission on its own motion within
thirty (30) days of the date hereof pursuant to 10 CFR §2.761(c). This
Memorandum and Order shall be effective immediately.
'BY ORDER OF THE ATOMIC SAFETY
AND LICENSING BOARD
Donald P. de,Sylva, Member
Marvin M. Mann, Member
Daniel M. Head, Chairman
Dated at Bethesda, Maryland
this 30th day of September 1975.
Attachments: Exhibit A and Exhibit B
"
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EXHIBIT A ;

'.

,

SUPPLEMENTAL LWA ACTIVITIES REQUESTED BYAPPUCANT
1. Excavation for structures which are not subject to the proVisions of 10 CFR
Part 50, Appendix B. '
Thls work includes the excavation for th~ circ~lating water pipe, the
circulating water pump house; the make-up water pump house, and additional
excavation for the, turbine generator pedestal foundation and the Turbine,
Generator Building column footings. This work is not expected to cause any
problems of sliding or erosion. If it becomes necessary to treat the slopes to
prevent sliding or erosion, appropriate control measures will be taken, which
may include sprinkling and stabilizing. ,
t!"

2. Work on structures and components which are not subject to the provisions of
10 CFR Part 50, Appendix B.
This work includes the installation of the Turbine Generator Building
column footings to elevation 447'; the turbine generator pedestal foundation
mat to elevation 444'; the make-up water pump house base slab, walls and
slabs to approximate elevation 375' to 385' to follow the sloping grade; the
circulating water pump house base slab; walls and slabs to approximate
elevation 446'. The above work includes tile installation of reinforcing, the
, installation of embedded items; and the setting and subsequent removal of
, formwork and the placement of concrete.
Work also included' under this item includes the installation of the
circulating water pipe between the Turbine Generator Building and the
circulating .water pump house and the installation of the make-up and
blowdown pipe from the make-up water pump house to a point approximately 175' east of the pump house centerline'.
3. Backfilling not 'subject to the provisions of 10 CFR Part 50, Appendix B.
This work includes the placing, compacting and density testing of backfill
for the circulating water pipe from the Turbine Generator Building to the
circulating water pump house, and the circulating water pump house to
approximate elevation 440'.
.
'
4. This work involves the installation of the mud mat, foundation mat, liner,
base slab and exterior walls and waterproofing membrane for the Containment to approximate elevation 440 feet, and installation of the Containment
interior walls, slabs and structural steel only to the extent necessary to
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support exterior walls for backfill loads to grade level. Concrete placement
will include. embedments. Steel liners may be installed where used as forms in
. the placement of concrete and where liners re~aifl as integral parts of the
structure. Placement, compaction and density testing of Containment backfill
to approximate elevation 440 feet may be effected. Reactor cavity walls and
any other structure associated with the reactor pressure vessel supports will
not be installed .
.. Work also incl~ded under this· category involves installation of the mud
. mat, foundation mat, exterior walls and waterproofing membrane for the
General Services Building (GSB) to approximate elevation 440 feet, and GSB
i~terior walls, slabs, and structural steel framing only to the extent necessary
to support exterior walls for backfill loads to grade level. Concrete placement
will include embedments. Steel liners may be installed where used as forms in
the placement of concrete and where liners remain as integral parts of the
structure. Placement, compaction and density testing of GSB backfIll to
approximate elevation 440 feet may be effected.
Finally, this work involves placement, compaction and density testing of
backfill for the base slab of the spray pond and spray pond pump house, and
the subsequent installation of the spray pond and' spray pond pump house
base slabs and perimeter walls. Placement, compaction and density testing of
backfill adjacent to spray pond, to approximate elevation 440 feet may be
effected. Concrete embedments are included, but no work is to result in
structures above grade.

EXHIBIT B
STIPULATION
It is hereby stipulated to and agreed by and between the Washington Public
Power Supply System ("Applicant") and the NRC Regulatory Staff that
pursuant to 10 CFR §2.761, the presiding officer may dispose of Applicant's
request dated September 16, 1975, for appropriate findings pursuant to 10 CFR
§50.10(e)(3) by an order after conclusion of the hearing scheduled for
September 29,1975, without issuing a partial initial decision in this regard.
Pursuant to 10 CFR §2.761, the parties hereby waive their rights to fIle
exceptions, to request appellate oral argument and to seek judicial review.
Further, the parties are of the view that there are no unresolved substantial
issues of fact, law or discretion remaining with respect to the activities for which
the Applicant seeks authorization (as described in Attachment A to this
stipulation) [Attachment A is omitted from this publication but is available
at the Commission's Public Document Room, Washington, D. C.], and that the
record in this proceeding clearly warrants the granting of the relief requested.
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The parties believe that it is in the public interest, in view of the need for
power from the WNP·l and WNP4 facilities' as determined in the Partial Initial
Decision (LBP·7541, NRCI·75/7, at p. 142) that the Applicant be au'thodzed to
engage in the requested activities, and that it is in the public interest to dispense
with an initial decision to avoid possible'delay in issuance of the authorization.
Attached hereto as Attachment B [Attachment B is omitted 'from this
publication but is available at the Commission's Public Document Room,
Washington, D. C.] is a consented form of "Order Making Findings Pursuant To
10 CFR §S0.10(e)(3) Under Expedited Decisional Procedure Provided For in 10
CFR §2.761" which the parties propose that the Board issue to determine this
proceeding.
'
Counsel For Washington Public
Power Supply System .
Counsel for NRC Regulatory Staff
Dated at Bethesda, Maryland
this 26th day of September, 1975
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In the Matter bf

Docket No. 50·461
50·462

ILLINOIS POWER COMPANY
(Clinton Power Station, Units
1 and 2)

September 30, 1975

Construction Permit
PARTIAL INITIAL DECISIONENVIRONMENTAL AND SITE SUITABILITY
DETERMINATIONS
Appe'arances
Peter V. Fazio~ 'Jr., Esq., Sheldon A. Zabel, Esq., and
Christopher B. Nelson, Esq., Chicago, Illinois, on behalf of
Illinois .Power Company, Applicant.
'
Robert W. Dodd, Esq., and Robert I. Auler, Esq., Cham·
paign, Illinois, on behalf of Salt Creek Association, C. Lee
Baker, Maurice Hurley and Barbara Mettler Hammer, Joint
Intervenors. '

.'

, Charles A. Barth, Esq., and Myron Karman, Esq., Washing·
ton, D. C., on behalf of the Regulatory Staff of the Nuclear
Regulatory Commission.

Upon application for construction permits for Clinton Power Station,
Units 1 and 2, Licensing Board issues a partial initial decision on environmental
and site suitability aspects of the facility, making factual determinations
requisite for the issuance of LWAs an-d imposing certain conditions.,
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RULES ,OF PRACTICE: ADMISSIBILITY
. . OF EVIDENCE
The Federal Rules of Evidence, although not applicable to administrative
proceedings, set forth general evidentiary principles. Admissibility of evidence in
a Licensing Board proceeding is governed by the Commission's rule (10 CFR
§2.743(c» which provides that only relevant material, and reliable evidence
which is not unduly repetitious willbe admitted.
,'"

.

RULES OF PRACTICE: EXPERT WITNESSES
The ultimate test of an expert witness's qualifications is whether his
knowledge of the matter in relation to which his opinion is sought is such that it
probably will· aid die trier of the question in making its determination.'
Qualification as an expert may be obtained by training and experience which is
..
.
.'
neither academic ~or professional.
NEED FOR POWER: FORECASTING FUTURE DEMAND
The need for power is the key benefit that must' be determined ~. a
cost·benefit balance. See Vermont Yankee (ALAB-179) and Nine Mile Point
(ALAB-264). Since such need must be judged in a particular time frame, it is
necessary to determine the validity of power demand projections.

I. BACKGROUND
On October 30, 197.3, pursuant to Section 103 of the Atomic Energy Act of
1954, as amended, (42 U.S.C. §2011 et seq.) the Atomic Energy Commission,1
("Commission") docketed the application of Illinois Power Company (Applicant) to construct two nuclear reactors designated as the Clinton Power Station,
Units 1 and 2, (CPS) to be located in Harp Township, DeWitt County, Illinois.
The proposed plant would employ two identical boiling water reactors (the
facility), each with' a gross electric' power output of approximately 991
megawatts and a thermal power rating of 2894 megawatts thermal (MWt).
This proceeding involves the request by the Applicant: for ~suance of a
limited Work Authorization (LWA)2 pursuant to Sect~on 50.1q(eXI) of 10
CFR of the Commission's Rules and Regulations. This section authorizes the
Director of Nuclear Reactor Regulation to issue to an 'applicant for a
, I In accordance with the Energy Reorganization Act of 1974,88 Stat. 1233, the Atomic
Energy Commission has been abolished and its regulatory responsibilities have been assumed
by the Nuclear Regulatory Commission as of January 19, 1975. References herein to the
Commission shall be interpreted to mean Atomic Energy Commission for events dated or
occurring on or before January 18, 1975, and the Nuclear Regulatory Commission for
events dated or occurring on or after January 19, 1975.
2 Koch testimony, exhibit I, following Tr. 1348.
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construction pemut an LWA, which encompas~es' general site preparation
activity, after an Atomic Safety and Licensing Board has held a public hearing
and made
findings
required' by the National Environmental
PolicyI Act,
and
"
,
"
,
,.;
.
further found that there is reasonable assurance that the site for a' proposed
nuclear power facility is a suitable location for a nuclear power 'reactor' of the
general size and type proposed from the standpoint of radiological health and
safety considerations.
'
,',
The hearing on other aspects of the application for constructi'on pennits will
be convened when the Safety Evaluation Report has been' 'completed by' the
"
,
"
Nuclear Regulatory Commission Staff (StafO.
. On December 7, 1973, the Commission published a Notice of Hearmg OIi
Application for Construction Permits (38 Fed. Reg. 33789) with respect to the
application filed by the Applicant on October 3D, 1973.
'
'"
The Notice set forth the requiremerits pursuant to th~ 'Atomic En~rgyi Act
and the National Environmental Policy Act of 1969 as amended (42 U.S.C.
§4321 ei seq.) '(NEPA), to be met prior to the issuance of construction permits.
Th~ Notice also provided that 'any person whose in'terest might be 'affected by
the proce'eding could me a petition for leave to intervene in accordance with the
requirements of 10 CFR § 2.714, and also further notified interested persons
that they may file requests for limited appearances pursuant to the p'rovisions of
10 CFR §2.715..
'
"
:
' '"
By it petition dated January 7, 1974, the Salt Creek 'Association (scA) ,
sixty-one named members, and three individuals acting on 'their own behalf, 'fiied
',
1
a petition to intervene, setting forth some 46 contentions.
'Pursuant to notice dated March I, 1974 (39 Fed. Reg. 8651) the Atomic
Safety and licenSing Board (Board) scheduled a preheating conference' to
consider the petition to intervene' and to permit identification of key issues. The'
prehearing conference was held in Clinton, Illinois, on April4, 1974, with'
parties and petitioriers present and represented by c~unsel. . "
'
The members of SCA and the three individual petitioners all live, work,
own or rent land in DeWitt County: Illinois, in the vicinity of the proposed CPS.'
Affidavits were fild by' forty-four members of SCA' authoriZing' SCA to
represent their interests.
Board, with concurrence of counsel for the parties;'
found that' SCA had shown the requisite interest and had asserted a contention
meeting the requirements of 10 CFR §2.7I4.
'
:,
" During 'the course of that prehearing conference the parties and ,Board al~o'
agreed to consolidate the allegations of SCA and to admit four additional
contentions. The Board confirmed this action 'in its Order dated May 22, 1974,
which granted the Petition to Intervene of the Salt Creek Association on behalf
of forty-four named members. Mr. C. Lee Baker, 'Mr. Maurice Hurley and Ms.
Barbara Mettler Hammer, individual petitioners, were also admitted as parties to'
the proceeding. All (Joint Intervenors) were represented by the same' counsel.
At the prehearing conference on April 4, 1974, the Applicant, as it had
earlier, moved for a separate hearing on environmental matters. The Staff

or
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opposed that motion as premature pending resolution by the Commission of the
changes in the regulations proposed on February 5, 1974, in 39 Fed. Reg. 4582
relating to limited work authorization' and separate hearings on environment
matters. In its' Order of May 22, 1974, the Board deferred ruling upon the
motion for a separate environmental hearing.
Extensive discovery commenced immediately after the Intervenors were
admitted and numerous documents were exchanged among the parties a~d
depositions were taken.
On June 24, 1974, the Notice of Availability of the Draft Environmental
Statement was published in the Federal Register (39 Fed. Reg. 22447). The
comment period expired on August 12, 1974, and a Notice of Availability of the
Final Environmental Statement was published on October 9, 1974 (39 Fed. Reg.
36360).
On July 16, 1974, the parties entered into a stipulation which set forth the
remaining nine contentions. On July 23, 1974, the Intervenors dropped one of
these contentions. This Board entered an order on September 5, 1974, approving
the remaining eight contentions. On October 29, 1974, the Intervenors further
reduced the number .of contentions to six, having eliminated the only:, two
contentions relating to safety matters.
',
.' , "
'
After the close of discovery, on February 26, 1975, Applicant moved for a
hearing. On April 7, 1975,' a Notice and Order setting a Second Prehearing
Conference was published in the Federal Register (40 Fed. Reg. 15459) for the
purpose of establishing a hearing schedule and list of Witnesses and exhibits to be
introduced by the parties:
' .
"
,
At the Second Prehearing Conference on April 29, 1975, the Intervenors
reduced the number of contentions from six to three and' a tentative hearing
schedule was established. The Joint Intervenors dropped a contention which
stated that the damming of the Salt Creek for the proposed cooling reservoir
would have an adverse effect on the surrounding drainage tile' emptying into the
Salt Creek. This contention was dropped With the understanding that the
Intervenors and Applicant would enter into an acceptable settlement of the
drainage issue. While the Applicant has given assurances that it would rectify any
adverse drainage' conditions caused by the impoundment of the lake, we will give
independent and detailed consideration to the drainage issue in this decision.
The parties subsequently entered into a second stipulation ftled on May 8,1975,
which set forth the three remaining contentions, the witnesses and exhibits of all
parties, and a tentative schedule for the presentation of evidence at the hearing.
On May 28, 1975, a Notice of Hearing was published in the 'Federal Register
(40 Fed. Reg. 23123) which set a hearing date of June 1i, 1975. Hearings were,
held in. Clinton, Illinois, on June 17 and June 18, 1975, and were subsequently
transferred to Champaign, lllinois, for the remainder of that week and the
following two weeks .. An evening session was held on June 17th for the

at

"
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convenience of interested members of the public who wished to make limited
appearances.
,
At the outset of the hearing at each of the'locations, the Board heard limited
appearances from an aggregate of 33 interested members of the public. Their
comments were incorporated into the record and have been considered by this
Board in arriving at its decision herein.
The record in this case consists of all of the material pleadings flIed herein,
the transcripts of the prehearing conferences of April 4, 1974, and April 29,
1975, the transcripts of the three-week evidentiary hearing held between
June 17, 1975, and July 3, 1975, and all evidence and exhibits received during
the course of the hearings and five supplementary exhibits submitted by the
parties after the close of the evidentiary hearing on this phase of the proceeding.
, In addition to the issues raised by the Intervenors in this proceeding, the
Board has ari independent responsibility under the National Environmental
Poiicy Act of 1969 ("NEP A") to consider environmental matters. In accordance
with Section A.ll of Appendix D to 10CFR Part 50,3 and in accordance with
the notice of hearing published on December 7, 1973, in the Federal Register
(38 Fed. Reg. 33789), this Board must (1) deternrlne whether the requirements
of Section 102(2)(C) and (D) of NEPA and Appendix D to"1 0 CFR Part 50 have
been complied with in this proceeding; (2) independently consider the final
balance among conflicting factors contained in the record of the proceeding with
a view to" determining the appropriate "action to be taken; and (3) determine
whether the construction permits should be issued, de'nied, or appropriately
conditioned to protect environmental values.
Throughout this decision, we will have reference to exhibits of the Staff and
Applicant received into evidence at the hearing. A list of all exhibits, except
those "attached to the prepared testimony of individual witnesses, appears in the
Appendix attached hereto [the Appendix is omitted from this publication but is
available at the Commission's Public Document Room, Washington, D. C;]. For
ease of reference, we will hereafter refer to the Staffs Environmental Statement
as the "FES", the Applicant's Environmental Report including its five
supplements as the "ER", and 'the Applicant's Preliminary Safety Analysis
Report with its thirty amendments as the "PSAR".
'
Although the" notice of hearing set forth all the issues which must be
considere"d and decided by this Board to determine whether construction permits
should be issued to the Applicant, this Partial Initial Decision addresses only the
environmental issues specified by the Notice of Hearing and Appendix D to 10
CFR Part 50; ~e contentions of the Intervenors; the site suitability issues

• 3 Facility licensing proceedings for which a notice of h~aring was published prior to
August 19, 1974, remains subject to Appendix D of 10 CFR Part 50 rather than Part 51 (10
CFR §51.56).
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specified by 10 CFR §50.10(eX2) and certain other particular matters set forth
at length hereinafter. An initial decision on the remaining radiological health and
safety issues, and ihis Board's ultimate decision on issuance of the construction
permits, . 'will be issued after concluding public hearings on the remaining
radiological health and safety aspects of the application have been held.
Evidentiary Rulings

"

(a) During th~ hearing, two evidentiary rulings wer~ made whi'ch .deserve
some discussion in this decision. We ,will treat them in ,the order in which they
.
'
.
arose.
.'
On Thursday, June' 26, 1975: during the cross-examination of Appiicant's
witness, Jaye, the Intervenors requested the Board to direct the witness to bring
to the hearing for use by counsel for Intervenors during cross-examination
certain detailed backup information. As first identified; the request was for the
source deck, the data deck and the written documents available relating to a
computer program which produced a computer printout of s'ome 20' or so
calculatio'ns, a portion of which Mr. Jaye had'with him at the hearing. Exactly
what calculations were contained on the computer printout was never clearly
brought out at the hearing. It is, however, clear from the context that th~
Intervenors were asking for. the compufer programs and basic data input rehiting
to the various models of industries utilized by Mr. Jaye in arriving at his nuclear
fuel cycle cost projections. Both the Applicant and the Staff objected to' the
request. Counsel for Applicant argued that the request came too late and that
granting it ~ould impose .an unfair delay upon the proceedings. He pOinted out
~hat during the discovery process a~ a .meeting held in Decatur, Illinois, on
Ja~uary F" 1~75, in whi~h Dr. Rieber, Intervenors~ expert in ,this area
participated, among other documents copied and taken away was a letter dated
October 14, 1974, from Mr. Jaye to W. C. Gerstner, a vice president of
Applicant. The letter made explicit' referen~e 'to the existence of a ,return on
investment model, which' was used as a basis for cost estimates of exactly the
same type as were being presented by Mr.JaYe at 'the hearing. Intervenors ,were
given at least a week's time 'following receipt of that letter to request additional
information as part of the discovery process and thereafter they agreed that the
discovery process Should be close'd. Counsel for Applicant also pointed out that
the Intervenors had been furnished with Mr. Jaye's testimony on June 9 and had
not during the intervening 17:day period requested any backup information or
working papers to aid them in their ,cross-examiilation. It also became apparent
in'response to questions from the Board that if the requested material were
made available, the Intervenors would have required a delay in the hearing of a
week or two to analyze it.
, It appears that counsel for the Intervenors was not present in Decatur at the
January meeting, although he was represented by an associate, and, accordingly,
~
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he may not have been completely familiar with the contents of the letter.
However, Intervenors were represented by cou'lisel at that meeting, 'and their
expert who was adVising them on matters of this type was at the meeting and did
see and copy the letter. Accordingly, we concluded that information revealing
the existence and significance of the models' was available to the Intervenors
during the discoverY process and their failure to follow up and request the
detailed backup data at that time required us, in fairness to the other parties and
to the public's right to a prompt disposition of this proceeding, to deny their
request. '
(b) The other significant 'evidentiary matter related to separate objections
made to· the introduction of 'Dr. Rieber's non'proprietary testimony. After
extensive' voir dire examination; 'counsel 'for 'Applicant objected' to the
introduction into the record of substantial portions of Dr. Rieber's prepared
non'proprietary testimony, on the grounds that they were immaterial and
incompetent because' they purported to be experts' opinions in areas in which
Dr. Rieber had shown' no basis for rendering such an expert' opinion. 'More
particularly, Applicant objected to the introduction of Section II relating to
demand for power on the basis. that Dr. Rieber's qualifications 'as set forth
during the voir dire exainination did not qualify him by virtue of his experience
or training to render expert opinions in the area of electric utility load forecasts;
with respect to Section III relating to site selection on die ground that Dr.
Rieber's training and experience did not give him any ground upon which to
express an expert opinion in the area of site selection or utility system planning;
with respect to Section IVA relating to fuel cycle costs on the grounds that Dr.
Rieber hid specifically testified that he had no training in physics -and that his
only other experience cited, namely a study prepared for the Missouri Public
Service Commission, was not used for reasons which were discussed at some
length'during the hearing; with respect to Section V relating to capital cos'ts on
the grounds that Dr. Rieber testified he had 'no engineering training imd there
appeared to be no other basis in his experience or training upon which to base an
expert opinion relating -to capital costs cjf electric generating stations;' with
respect to Section VII relating to cooling systems on the same grounds as were
cited for Section V. In addition, objeCtion was made to six statements in
Sections II, IV, V and VI on the basis that in those statements Dr: Rieber
purported, to state legal conclusions; and, with respect to -paragraph one in
Section II, page 28, on the basis-that Dr. Rieber had not indicated any'expertise
in accounting; and, with'respeCt to part VI, pages 2 to 3; on the basis that Dr:
Rieber had not indicated any experience or training as a biologist or hydrologist:
No 'objection' was made' to Section VI because it related to cost-benefit analysis
arid Applicant admitted that Dr. Rieber had expertise in the area of economics.
Applicant's counsel reserved the right to make specific evidentiary objections
with respect to hearsay and other matters if the testimony were admitted.
r

585

I ,...'

Staff counsel, after making it clear that the Staff did not join in, and did not
support Applicant's motion and that the Staff was not concerned with Dr.
Rieber's expertise, moved to strike (1) all hearsay in Dr. Rieber's testimony; (2)
all of Section VI relating to cost·benefit analysis on the grounds that it was not
relevant to Contentions 4 and 5 which, pursuant to stipulation of counsel, were
the only contentions that Dr. Rieber was expected to address; (3) all references
and related. testimony to the Draft Environmental Statement on the grounds
that all comments on the Draft Environmental Statement could be found at the
back of the Final Environmental Statement which had been admitted as Staff
Exhibit 1 and to allow them again in evidence would be repetitious, redundant
and ,surplusage; (4) all of Section III entitled "Site Selection" on the grounds
that it was irrelevant to Contentions 4 or 5 or any other contention and on the
further ground that it was surplusage and incompetent and in contravention of
the stipulation of counsel; (5) all of Section VII on cooling systems on· the
grounds that it expressed a legal conclusion regarding EPA water law and was
beyond the scope of the contentions; (6) the bottom of page 11-21 and the top
of page 11·22 referring to testimony of Dr. Connor on the grounds that it was
rebuttal and not direct testimony. Stafe counsel then proceeded with a
line·by·line delineation of the portions of Dr. Rieber's testimony which he
considered objectionab~e.
' .
,
Counsel for the Intervenors responded that Dr. Rieber was being presented
solely as an expert in economics and that the various newspapers, magazines and
other articles to which objections were made merely formed a part of the
material upon which he based his expert opinion as an economist.
, The Board advised the p~rties that it would grant the motions of Applicant
and Staff as they related to hearsay and legal conclusions, but that it had some
difficulty in ruling on the remainder of the motions relating to. Dr. Rieber's
qualifications to testify as an expert. In order to aid the Board in reaching a
conclusion, counsel for Intervenors was given an opportunity to conduct further
examination of Dr. Rieber concerning his qualifications to give the testimony
which the Board had reviewed. Members of the Board then put additional
questions 'to Dr. Rieber concerning his, qualifications and his method of
~alyzing the various information which he had referenc~d in his testimony.
Mter further conSidering the matter, the Board denied the motions of both
parties to strike any further testimony. Also, the Board denied a subsequent
request by counsel for Intervenors to 'present at a later date ,supplemental
written testimony in place of those portions of the testimony stricken as hearsay
and legal conclusions, pointing out that counsel would have an opportunity to
present redirect testimony. The fmal ruling of the Board striking specific
portions of Dr. Rieber's proffered testimony was entered on Tuesday, July. 1,
1975.4
4Tr. 1664-1667.A.
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General evidentiary principles and the rules now governing practice in the
Federal courts are set forth' in the recently enacted Federal Rules of Evidence.
Rule 702 entitled "Testimony by Experts" provides that if scientific, technical
cir other specialized knowledge will assist the trier of fact to understand the
evidence or to determine a fact' in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education, may testify thereto in the
form of an opinion or otherwise. Rule 703 relating to the bases of opinion
testimony by experts provides that the facts or data in the particular case upon
which an expert bases an opinion or inference may be those perceived by or
made known to him at or before the hearing. If of a type reasonably relied upon
by experts in the particular field 'in forming opinions or inferences upon the
subject, the facts or data need not be admissible in evidence.
We should note at this point that these rules of evid~nce are not applicable
to administrative proceedings where, traditionally, there has been no strict
application of evidentiary rules. We are, however, bound by Section 2.743 of the
Commission's rules (l0 CFR §2.743) and in particular paragraph (c) thereof
pertaining to admissibility of evidence which provides that only relevant material
and reliable evidence which is not unduly repetitious will be admitted.
Immaterial or irrelevant parts o'f an admissible document will be segregated and
excluded so far as is practicable.
,
It is well established. that a newspaper article is hearsay and cannot be
admitted to prove the truth of the assertions stated herein~ Poretto v. United
States. 196 F. 2d 392 (5th Cir. 1952); United States v. laffe. 98 F. Supp. 191
(D.C. D.C. 1951); see annotation: Admissibility of Newspaper, Article as
Evidence of the Truth of the F,acts Stated Therein, 55 ALR 3d 663 (l974). The
question remains as to whether newspapers are facts or data of a type reasonably
relied upori by experts in a' particular field in forming opinions or inferences. It
is quite clear that they are not standard or recognized texts within the meaning
of that exception to the hearsay rule. And even if newspaper articles constitute
this type of data and may be in soine fashion relied upon by an expert in
expressing an expert opinion, they still would riot be entitled to be admitted as
evidence to prove the 'facts asserted within them. See e.q., United States v.
Sowards. 339 F.2d 401 at 402 (lOth Cir. 1964) and Hickok v. G. D. Searle &
Co .• 496 F.2d 444, 445.6(lOth Cir. i974),
The same is true for academic journals and scientific articles coritaining the
written works of other experts. Clearly such written works are commonly relied
upon by experts in forming opinions: But when that is the case, 'the hearsay
objection may be largely obviated by requiring the introduction of the articles
through experts in the field who will, themselves, be subject to cross-examination.
In their proposed findings of fact, Intervenors have asserted that Dr. Rieber
was attempting to show some of the bases for his opinions and was not
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atte~pting to introduce his sources as evidence themselves. 5 Thus, the effect of
our ruling on the hearsay objection during the course of the evidentiary hearing
was to segregate and exclude irrelevant or immaterial parts of an admissible
document. Further, if the delineated portions of the testimony referring to
source materials are not stricken as hearsay, they must be rejected for the reason
that there is lacking sufficient assurance of the truthfulness of the facts
expressed in the excluded source material.
:
I
The ultimate' test of a witness's qualification is whether his knowledge of the
matter iIi rehition to which his opinion is sought is such that it probably will aid
the trier of the question to determine the truth. Where such knowledge is based
upon newspaper and magazine articles, there is little if any assurance that the
source upon which opinion is based is reliable. As to' other' excluded source
rnaterials on which Dr. Rieber ruis based his opinions, the Board has serious
reservations concerning whether this Witness has sufficient technical qualifica~ ,
tions to permit him to fully evaluate the reports he has read referring to the
specific matters at issue in this proceeding such as 'electric utility load forecasts,
utility sYstem planning, fuel cycle costs and capital 'costs' of electric 'generating
stations, and thereby determine f~r himself whether such source materials are
reliable. '
. ..
, ,
Dr. Rieber's credentials as an economist are excellent and his testimony has
been received by this Board and evaluated in light of his skills, experience and
work as an economist, in areas closely related to some of the' matters he has
test'ifiedio.
.
"
.
"
We have re~iewed Dr: Rieber's testi~ony in its entirety. We have fo~med ~'
conclusion' ~s to the sources he used in reaching his opi~ions and, as we have
indicated elsewhere, we have accorded his testimony such weight as we have
deemed . ~ppropriate I in applying that judgment. We have' concluded that the
portions of the testimony delineated' in. our order at the hearing should not be
admitted, on the grounds' that such testimony is irrelevant, immaterial, and'
unreliable, within the meaning of the Commission's rules and would serve no
useful purpose in the record.' Accordingly,' that testimony is herewith stricKen
for the reason's'set forth h e r e i n . '
. ,
J

IT., FINDINGS OF FACT-MATTERS IN CONTROVERSY
,.

Before, discussing the Board's decision on the specific contentions and its
reasoning, the Board feels it is necessary to discuss some of the background
involved with the contentions and to discuss the Board's reasoning for choosing
a particular order in which to address the contentions.
l
The Board will address the contentions in the following order:

S

Intervenors' proposed finding of fact No.5 16.
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A. Need for Power
B. Coal as an Alternative
C. Taking of Land
In order to resolve the "Need for Power" contention, it is necessary to consider
decisions of the Atomic Safety and Licensing Appeal Board in Vermont
Yankee 6 and Nine Mile Point,7 which imply that the need for power is the key
benefit that must be determined in a cost·benefit balance. In addition, it is
logically necessary to determine first whether or not a need for- power exists
because if no need for power exists then'no need for any plant exists, coal or
otherwise, and no taking ofland would ,be necessary. Thus, the Board would not
need to reach the "Coal as an Alternative" nor the "Taking of Land"
contentions.
_The "Need for Power" contention does not just relate to a need for power,
but a need for power within a time frame. Thus, the "Need for Power"
contention is really a problem in determining the ,validity of power demand
projections.
,', .
Two basic methods of projection are: ~
(1) A historical growth projection based on power demand over a period
, of years, including corrections -for anticipated and known effects such as air
conditioning saturation and temperature variations from season to season,
and year to year. '
(2) An econometric model of a country or a region which utilizes as
input variables data such as population, industrial output, growth of the
economy, etc. In order to use the model, historical data is used to determine
the parameters of the model. ,
'
I

This historical growth model as used in this proceeding is not a pure historical
growth model, but is also a quasi-econometric model because corrections have
been made to the historical data. In the same sense; the econometric model is
also a historical model because historical data are used to determine the
parameters of the model. However, for purpoSes of this deciSion, ,we' need only
discuss a historical growth model because the testimony on predictions in this
particular' proceedifig included historical models only. The Intervenors did not
present a model nor any projections, but instead presented 'a "critique" of the
'.
,, ,
projections of 'others.
Because of the Appeal Board rulings in Nine Mile Point andVennont
Yankee, supra, the only benefit that has to be considered is the need for power.
Thus, once the ·need for power has been established, the problem resolves itself

'Vermont Yankee Nuclear Power Corporation (Vermont Yankee Nuclear Power
Station), ALAB-179, 7 AEC 159 (Feb. 28, 1974). '
'Niagara MohaWK Power Corporation (Nine Mile Point· Nuclear' Station, Unit 2),
ALAB-264, NRCI-75/4R, 347 (Apr. 1, 1975).
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into determining the least cost alternative in terms of environmental costs and
economic costs. The contention as stated by the Intervenor and accepted by the
Board relates to the economic cost. The environmental costs will be considered
in addressing the "Taking of Land" contention and in the Board's cost·benefit
balancing.
Assuming arguendo, that a need for power has been established and a nuclear
phint is the least cost alternative, then the "Taking of Land" contention must be
addressed. The contention is concerned with the economic and agricultural costs
with respect to resident members of the Salt Creek Association. These resident
members of the Salt Creek Association stand in two different relationships with
respect to this contention: (1) as individuals who are directly affected, and (2) as
members of society who are indirectly affected.
The Board will examine the resident members as members of society first. If
society cannot bear the "Taking of Land," then the Board does not need to
address the economic agricultural impact with respect to the resident members.
Assuming arguendo, that the society can bear the costs of "Taking of Land",
then the Board must examine the direct effect on the resident members of the
Salt Creek Association. The only two direct effects identified are: . .
1. Whether or not the price paid for the land represents the value of the
land; and
2. Whether or not the impact on the agricultural production of the
members' remaining parts of land has been adequately· considered in
resolving the drain-tile issue. (The drain-tile issue is an issue involving
whether or not the commitment' of the Applicant to mitigate the effect of
the reservoir on the present drain-tile system is adequate.)
The Board will now discuss each contention in detail:·
Contention A-"Need for Power"
The' "Need for Power" contention (No.4 in the record) will be considered
,first as discussed above:
The demand predictions of the Applicant ahd the Staff are u'nsound, do not'
take energy c'onservation methods into account, and the power to' be
produced by this plant will not be 'needed as presently scheduled.
We observe first that this contention 'does not challenge the need for the
plant. No party, including the Intervenors, challenges the actual need for some
power. In fact, the Intervenors have proposed the following finding:
223 _.. and there is little question that the Applicant's future growth will be
substantial .•••
In Nine Mile Point, supra, the Appeal Board recently,discussed the criterion
that must be used by licenSing boards in considering need for power. The Appeal
Board stated:
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... given the uncertainties inherent in the predictions of future demands,
can it be fairly concluded on the evidence presented that a particular
projection of a 'future need for power is a reasonable one. (at p. 367).
In the present proceeding, we are not faced with alternative predictions of
the future power demand by the Intervenors, as the Licensing Board was in the
Nine Mile Point proceeding, but With comments on the projections of the Staff
and the Applicant by 'the Intervenors' witness; Th~t witness in fact entitled the
se~tion of his prepared testimony applicable to the need for power issue; "A
Critique of the Illinois Power Environmental Report and Nuclear Regulatory
Commission Final Draft (sic) Environmental Statement". Even a casual
examination of his testimony will reveal that the subtitle is accurate. The
testimony contains no demand study or projections of power needs.
. The testimony of the Intervenors' witness is actually a discussion of the
problem of predicting the future. His experience is the general field of
economics and statistics. His views were considered by 'the Board in evaluating
both the Staffs and the Applicant's predictions.
The Applicant presented testimony of Mr. Robert Sarikas, who sponsored a
revised load forecast prepared by the Applicant and also prepared an
independent forecast. s The Applicant's revised load forecast, which was
submitted as updating the information previously contained in the Environmental Report, predicted a peak summer demand in 1981, the year of
commercial operation of the fust unit, of 3,715 megawatts, and in 1984, the
year of commercial operation of the second unit, of 4,425 megawatts. The
Applicant's load forecast, as contained in Sarikas' Exh. 1 contained not only'
these predictions, but also the details and the assumptions underlying these
predictions and narrative' description of the methodology used to reach'the
predictions.
Mr. Sarikas, who is now an independent consultant, has been employed by
the Applicant for 31 years in va~ious assignments. He testified regarding his
independent review of the Applicant's revised load forecast, including the
methodology used and the data summaries contained in the forecast and that he
had in a'ddition used the results of his own 'independent analysis to test the
reasonableness of the Applicant's results and had compared those results with
the results of f~recasts of neighboring utilities. The Applicant's new load
forecast indicates a long-term annual grOWth in peak demand of 6.5%. The
f~recast of the Applicant consists of p~ojection~ of two load components: a base
load and a weather-sensitive load. . .
,
.
.
The base load component was determined by computirig the average of
weekday peak loads in the months of April and October that fall withIn
system-weighted temperature range of 48 and 64 degrees. System temperature is
weighted by geographical
load
distribution and in temisjof
the previous day's
, ,
' . ,
:

all
a

,I

:

• Sarikas, following Tr. 1444.

591

,

temperature. Historical base load values are set f~rth inSarikas' Exhibit 1. The
forecasted growth rate for the base load is 6.5%. '
The weather·sensitive load component was determined by first adjusting the
total peak load to the amount to be expected at a constant system.weighted
temperature and then deducting 'the base load component. The average
system·weighted temperature during peak base load is 84°. Additional adjust.
ments are made in projected weathei·sensitiveloads .to consider increased
residential air conditioning saturation. The projected growth rate for potential
weather·sensitive load adopted by the Applicant was 4.5% and after correction
for saturation, the 'projected.actual growth rate was 6%. The 'historical rate was
6.8%.
.
.'
.,.:.
.
. .
}
The revised forecast of 6.5% is a result' of considering data from 1948 to'
1963, which was not 'considered previously, and the data for the last two years,
which was not available when the original forecast was made.
. Mr. Sarikas also testified that he had made an independent projection of the
Applicant's load growth and concluded that growth would be 6.98%, that the
Applicant's load forecast is consistent with industry·wide forecast and that in his
judgment it adequately reflected energy conservation potential.
.' .
The Staffs witness, Dr. Donald Connor; a Senior Physicist at the Argonne
National. Laboratory, addressed this contention. His testimony is iritended to
supplement and a11lplify the position of the Staff, which is set forth in Section. 8
of the FES. Dr. Connor testified that his studies attempted to recognize and
interpret the, consequences of sever~ significant e~ents which occurred prior to
as well as subsequent to the preparation of the FES. Such events included the oil
embargo, the subsequent increase in world petroleum prices, public and
government recognition of an "energy crisis", the advocacy of energy conserva·
tion, and the effect of unprecedented inflation which culminated iii an 'economic
recession. .
. . . . . '
Dr. Connor approached the need for generating capacity by a study of sales
of 'electrical energy rather' than peak loads. He felt such an approach was
justified ~ecause the 'high capital 'cost 'of a .nu~lea'r.fuele'd generating plant .would
require, 'as a, matter of economic necessity, the use of that plant itl the
generation of base load power, as opposed to peak load power. Dr. Connor
presented electrical output statistics which 'would show th'at the national load
growth halted in late 1973. He testified that the Applicant's experience' in 1974
was similar to the national average and in total kilowatt hours sales increased by
r10th of 1%over 1973. He testified that applying long·term stati~tical an3Iysis to'
the historical data did not result in a need for any marked change in expectatio'o
of future growth because. of falloff inenergy sales in 1974. At the same time, he
recognized that such a long.term analysis was inherently insensitive to the' effects
of recent short·term changes. .
.
.
. ..
.'
.Dr. Conn6r's testimony also:discussed the Project Indepe'ndence Study or'
future U. S. energy needs and resources prepared by the Federal .Energy
Administration and published after the Final Environmental, Statement .. was
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issued~ Based on a study of standard 'metropolitan statistical areas, Dr. Connor
concluded that it was reasonable to apply the national forecast to the
Applicant's service area. " ,
, Recognizing, however, that the reason for dramatic drop in energy sales might
have resulted.from a basic change of public attitude, Dr. Connor also analyzed,
the Applicant's monthly kilowatt hours sales during the ,period January 1969
through April 1975. He concluded that a large part of the monthly variation in
energy uses was controlled by temperature. He fitted,the monthly kilowatt·hour
sales for a period preceding the oil embargo, which spanned one business cycle
to a linear growth model which incorporated adjustment for temperature and
other seasonal variations. He testified that the degree to which the actual
kilowatt·hour sales differed from those forecast by his model served as a measure
of changing economic conditions and of possible changes in public attitude.
Because he expected kilowatt·hour consumption to be influenced by economic
conditions, he considered five economic indicators which he fitted to a separate
growth model so that deviations of kilowatt·hour sales could be compared with
corresponding deviations of economic indicators from other models . .The final
comparisons were plotted in his Figures 5 and 6, which indicate the percent
deviations of all the predictions for each load sector and for the five indicators. 9
, Dr. Connor interpreted the results shown in Figures 5 and 6 to mean that the'
'decrease of a few percent in residential kilowatt hours of usage for the 13·month
period, ending ,November 30, 1974,: was attributed to a genuine conservation
effect,' noting, however, that the largest deviation occurred in the summer
months and corresponded to less than a change of 2° in the setting of,
air-conditioning thermostats. He expected that any reduction due to changed
attitudes, toward non·air. conditioning use would not exceed 1 to 2%. He
concluded that the greatest total reduction in the annual base for future growth
in residential sales would be no more than 5% which corresponded roughly to '
using the 1974 annual kilowatt sales as a base for future growth rate.
He reached the same conclusion with respect, to commercial sales., With
respect to industrial sales, he concluded the correlation between kilowatt·hours
sales and industrial index shown in Figure 6 was so strong that all of the decline
from normal growth during the last year 'should be described to economic'
conditions as opposed to conservation efforts: Since industrial load is more than
one·half the Applicant's total kilowatt·hour sales and the fastest growing
component, the Applicant's annual industrial kilowatt·hour growth has ,been
substantially higher than the national rate .. Dr. Connor found no reason to,
e~pect the difference would,not persist. Accordingly, he expects the Applicant's
industrial growth rate to continue to exceed the national growth rate' as
projected by Project Independence. Dr. Connor concluded future ,long·term

'"
'Connor, pp. 18 and 19, following Tr. 926.
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growth of the use of electricity in the Applicant's service area would be no
different than the past.
In order to compare the projected annual kilowatt hours with the
Applicant's need for the base load capability which the Clinton units would
provide, Dr. Connor compared Applicant's average load and base load capacity
in recent years with his projection of those quantities to 1985. 10 That table
showed the ratio of these values to be 15% higher in 1981 and 13% higher in
1984 than in 1974, an increase which Dr. Connor felt would be reasonable.
Finally, Dr. Connor evaluated the' effects of substantial uncertainties
inherent in long-term economic projections by analyZing the comparative costs
associated with completion of a proposed plant, either before or after the date
when it was actually needed. He testified that the risk of serious power shortage
has been enhanced because a number of utilities may complete new generating
plants later than needed, resulting from such utilities delaying or reducing their
plans for new generating units, and the net extra cost of completing the plant
early is small. He concluded on a balance that it would be better for a plant to
be early rather than too late and that the Applicant's present construction
schedule is reasonable. Dr. Connor predicted a growth rate of 7.5%.
. Thus, the Board is faced with growth projections of 6.5· to 7.5% by two
different witnesses, and a critique of the method used by the Staff and the.
Applicant. Mter carefully weighing the testimony of Intervenors' witness with
respect to the problem of predicting the future, and examining in detail the
methods as discussed above used by the Applicant and Staff to arrive at their
predictions, this Board finds that, given the' uncertainties inherent in such
projections, the projections of the demands for power by the Applicant and the
Staff though differing are sound and reasonable and do consider energy
conservation insofar as possible by incorporating recent data, and that the
Clinton units will be needed as presently scheduled.

in

Contention B-"Coal a's an Alternative"

As stated; supra, the "Coal as an Alternative" contention (5 in the record)
will be discussed next. This contention relates to the need for a nuclear plant:
The Applicant and the Staff have not given adequate consideration to coal as
an economically viable alternative.
.
Although this contention antated relates to the past, the Board notes that
the record not only contains the paSt as represented by the Applicant's
Environmental'Report and the Staffs Environmental Statement, but additional
evidence presented at the hearing. The Applicant presented four witnesses: True;
on the cost of the Clinton units; Weir, on the cost of coal; Jaye, on nuclear fuel
costs; and Sarikas, on cost comparisons. The Staff also presented a witness,
Connor. All these witnesses were cross-examined by the Intervenors' counsel.
1

OConnor, Table 4, p. 25, following Tr. 926.
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Our task is not to decide if the past consideration of the alternatives was
adequate, but whether the past as brought up-to-date is adequate. Hence, we will
assume arguendo that the contention when'accepted by the Board 'was' true.
The Board also notes that the contention does not state that coal had to be
the lowest 'cost alternative fuel to produce the power, but all parties have
interpreted the contention to mean that coal would be the lowest cost
alternative to produce power_ Furthermore, the Board notes that the contention
applies only to economic considerations. As discussed above, the Board having
found a "Need for Power", the proble-m shifts to examining both environmental
and economic costs of producing that power.
The Applicant's witness, Mr. Sarikas, testified that the 1981 present worth
of the future 'revenue' requirements of the Clinton nuclear plant was
$2,343,404,000, and that the least costly alternative coal plant was
$3,923,065,000. 11 The Staffs witness, Dr. Connor, testified l2 that the
generatin~ costs of the alternative plants were:

Capacity
factor
0.6
0.7
0.8

,

Cost nuclear
(mills per
kilowatt hr)

Cost coal
(mills per
kilowatt hr)

19.7
17.5
15.9

22.7
21.2
20.1

The Intervenors have asserted that the costs of coal and of its transportation
have been overestimated_ Using the Applicant's data, the cost of the coal plant
exceeds the cost of the nuclear plant by some 1.6 billion dollars. To achieve
equality of the nuclear and coal plants, the cost of coal would have to be in error
by 1.6 billion dollars, which is approximately 59% of the cost of coal over the
life of the plant. The Staffs witness, Dr. Connor, estimated the nuclear fuel
costs to be 4.4 mills per kilowatt-hour, and the coal fuel cost to be 13.4 mills per
kilowatt-hour. Assuming that the 3 mill/kilowatt-hour or greater difference, in
total generating costs between the nuclear and coal plants (see table above) was
due entirely to fuel, the estimated coal costs would have to be in error by
approximately 25%. The Board found no evidence in the record that the fuel
costs were in error by these amounts. With respect to the transportation cost,
the Applicant's'witness, Weir, estimated the cost of coal to be $20 per ton FOB
at the mine and the cost of transportation to be 1.2 ¢ per ton/mile for 200
miles. Thus, transportation adds $2.40 per ton to the cost of coal. Hence, if the
plant were at the mine mouth, the reduction in the coal cost would amount to.

II

Sarikas exhibit 3, p. I, following Tr. 1444.
p. 29, following Tr. 926.

12 Connor,
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only approximately 11%. ~sing this value and either the Applicant's data or the.
Staffs data, the difference of the cost for the coal units and the nuclear units is
reduced but not eliminated. The Board will now discuss the evidence in detail. .
Mr. True, head of, the estimating department at Sargent & Lundy,
Applicant's architect/engineer, presented the current estimates of the _cost of.
construction of the Clinton units. 13 Mr. Weir, a consulting mining engineer,
testified on the Applicant's behalf as to the expected cost of coal over the life of.
the Clinton units;14 and Mr. Jaye, a nuclear fuel cycle expert, testified as to the
30·year levelized nuclear fuel cost for .the Clinton station. 15
.
Mr. Sarikas then utilized the data of these witnesses together with
CONCEPT III, a computer program developed for the ,Atomic Energy Commission, tl:'. compare the cost of building and operating the Clinton :units and
alternative units. 16 Mr. Sarikas presented the results .of the economic comparison of the nuclear units with alternative coal units, using both Illinois and
Western coal at both the Clinton site and the Hennepin East site (the site.
considered as the most likely alternative). For either site, the comparison
showed that future revenue requirements were less for a nuclear plant than for a
coal·fired plant, and were less for a coal·frred plant using western coal than for
one using Illinois coal. The Intervenors' testimony indicated that the Intervenors' witness, Dr. Reiber, advocated the use of an Illinois coal·frred plant,
which was the most costly of all the alternatives.
Mr. Sarikas testified that the capital cost estimates used in his comparison
were prepared by combining site cost estimates developed by Mr. True with
power plant construction costs estimates prepared using the CONCEPT III
computer program. Mr. Sarikas also testified as to his method of-developing
present worth capital cost operating expenses and fuel :costs used as compari-'
,
t.·
sons.
Mr. True testified that the' costs of the -Clinton Nuclear Power Station as
estimated by the Estimating Division of Sargent & Lundy for Unit No.1 with a .
commercial operation date of June 1, 1981, were $617,329,000 and for Unit
No.2 with a commercial'operating date of June 1, 1984, were $547,545,000 so
that the combined cost exclusive of the $12,400,000 cost 'of land would be
$1,164,874,000. Mr True's testimony briefly covered how such 'estimates are
made' and indicated that the estimate for the Clinton Power Station had been
updated through September 13, 1974.
.'
During cross-examination by counsel for the Intervenors, Mr. True was asked
a 'series of questions concerning his qualifications. He testified that he had not
graduated from college, was not' a graduate engineer and was not a licensed
professional engineer. Mr. True was presented as head of the Estimating Division'
'True, pp 1-6, following Tr. 1069.
·Weir, pp 1-12, following Tr. 1211.
15 Jaye, pp 1-17, following Tr. 1255.
I'Sarikas, pp 14-20, following Tr. 1444.
I

I

,

I'

to sponsor the' cost estimates which had beenprepa~'ed by that division under his
supervision
and direction, during the ordinary course of the business of• his
!
.
r
employer. Accordingly, the fact that he actually supervised and directed the
work on the estimates was sufficient to qualify him'totestify as he did. Further,
we would note that qualification as an expert may be obtained by training and
experience which is neither academic nor professional. The record indicates that
he has been employed in various positions by Sargent & Lundy since 1948; he
has worked "in their Estimating Division since 1969; and he has been assigned
responsibility as head ',of that division since January 1974.' The record further
indicates that Mr. True 'has been involved in design work associated with a
majority of Applicant's generating stations since 1949 or 1950. Accordingly, we
find Mr. True qualified to testify as an expert' with respect to the design and
estinlated costs of electric generating stations. '
, The remainder of Intervenors' cross-examination was oriented toward
questioning the accuracy of the estimat~. Mr. True testified that the latest
:estimate indicated increases in estimated costs of approximately 25% over a
'siinilar estimate prepared one year earlier. The record indicates that this increase
can De 'attributed primarily to the fact that the earlier estimate was made at a
time when the 'design of the plant was in its' early stages and that it is usual for
'estimates to he updated'bn'an'annual basis as more details become available. A
further updating-which is now in the process of preparation is expected to
indicate 'slightly higher costs. It appears'that the earlier estimates also were low
because of a failure to anticipate the exceptional escalation that has occurred
during the last two years.
"'
We find that the approach utilized by Mr. True in estimating the capital costs
of construction of the Cliilton Power Station is reasonable 'and provides a basis
from which we can determine the expected costs of the plant: These estimates
were developed in accordance' with' the current practices of one of the largest
architect/engineer firins in the country in the ordinary course of its business and,
'accordingly, represent as far as can be 'ascertained from the record the state of
the art with respect to such estim'ates. '
The Applicant's witness, John P. Weir, a consulting mining engineer, testified
on the estimated cost of coaL This testimony was uncontroverted as to the
estimated cost of I1Iiriois and low-sulfur western coal'delivered to the Clinton
and Hennepin East sites in 1975-1981 and 1984 dollars.
'In' making these 'estimates: Mr. Weir' assumed that an average grade of
washed-Illinois high-sulfur coal with a heat content of approximately
10,500 BTU 'per pound resulting in a requirement of about 2,800,000 tons per
uitii annually for a 950 megawatt unit. With respect to low sulfur 'coal he
assumed the heat content to be 8,500 BTU per pound resulting in'a requirement
of 3,500,000 tons per year per unit. He also 'assumed the Illinois coal would be
No.6 "seam, deep-mined coal, from new mines which would have to be
developed in the Belleville area of Illinois. He estimated that a price of $20 per
,

.
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ton including sales tax would be required to induce an Illinois coal operator to
sign a contract for coal supply at this time. With respect to low sulfur western
coal, he estimated a price of $7 per ton. Based on a historical analysis of
increasing wage rates in the coal mining industry, and in the price of coal,
Mr. Wier adopted an escalation rate' of 6% per year in the price of coal.
Mr. Weir's estimate of transportation costs were based on unit·train hauls of
1,300 miles for western coal and 200 miles for Illinois coal, and on this basis he
estimated unit cost of 1.2¢ per ton·mile for the short·haul and '10 ¢ per ton·mile
on the long haul. He also applied a 6% annual escalation rate for transportation
costs which he based on a: study of indexes for railroads, ,of Class I, Association
of American Railroads.
We find that the approach used by Mr. Weir to estimate the coal costs for the
life of the plant is reasonabie and presents a base on which we can estimate' the
cost of the coal for a plant of, this size during the relevant period. The
Applicant's witness, Mr. Seymour Jaye, testified to the 30·year levelized fuel
'cycle costs for. the power station. Mr. Jaye is a vice president and general
manager of the utility division of S. M. Stoller, a consulting organization which
assists utilities in all phases of nuclear power involvement. He has b'een employed
by Stoller since 1971, and is responsible for all studies by his organization.for
utility clients which are related to nuclear fuel and its competitive position fossil
fuel. Mr. Jaye has been engaged in the nuclear field since 1955. Mr. Jaye
analyzed and projected nuclear fuel costs of the Clinton units over 30 years of
operation. To form these projections he utilized a variety of information
including applicants' contractual commitments fo'r various fuel cycle needs.
Where no contracts were available the economic information that he used came
directly from Stoller Corporation's long-range projection for each fuel cycle
requirement. This information was supplemented by additional information
from the Applicant concerning its anticipation of economic factors such as
interest rates, carrying charges, discount factors, and energy requirements for the
units on a year-to-year basis. Based on these studies, Mr. Jaye estimated the fuel
cycle costs for Unit 1 at 5.6 mills per kilowatt-hour,17 and for Unit 2 at
6.4 mills per kilowatt-hour.
Mr. Jaye testified that in making his projection offuel costs, he made many
assumptions as t~ long-ra~ge economic conditions
as well as presuming that
.
Clinton units will operate as projected. He realized that a number ,of
uncertainties existed in his results, and testified that he had tested the'se
'uncertainties under a variety of conditions.
Mr. Jaye testified that the upper range value which he defined as a pOSSible,
but not highly probable fuel cost would be 9.1 miils per kilowatt-hour for Unit
1, and 10.0 mills per kilowatt-hour for Unit 2. On cross-examination, the witness
testified that the difference in actual prices and those estimated by his modeling
,

1

'Tr. 1257-1258.'
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techniques, resulted from using models based·on return on investment, rather
than models based on the market. Such investment models minimize short·term
fluctuations. While any projection of the future is subject to error, we find that
the modeling techniques used by Mr. J aye and the evidence in this record do not
disclose that his results were unreasonable.
. Dr. Connor, the Staffs witness, presented a revised version of material that
was in the' FES (Table 9.4).18 Dr. Connor also used the CONCEPT III computer
program, to ,calculate construction costs. He concluded that the nuclear fuel
plant is less expensive than coal to build and operate, regardless of whether the
capacity factors of the. plant are 60, 70, or 80%. Intervenors did not
cross-examine Dr. Connor to any extent on his Table 5. Accordingly, his
testimony stands uncontroverted by anything that the Intervenors have offered
independently or by their cross-examination.
The evidence presented by the Intervenors consisted of testimony by
Dr. Rieber including a 9S-page section analyzing fuel cycle costs which was in
part. based on information proprietary to General Electric Company and which
the parties had agreed to treat confidentially.! 9 The non-proprietary portions of
Dr. Rieber's testimony treated this Contention in Section III on Site Selection,
Section IV-A on Fuel Cycle Costs, Section Von Capital Costs and Section VII
on Copling Systems.
We begin our analysis of Dr. Rieber's testimony by again stating that we are
faced with a decision as to the weight to be accorded to his testimony.
Dr. Rieber's statement of qualifications indicates that he has had some extensive
experience in studying coal as a fuel for electric generation. However, except in
the case of his proprietary testimony where he conducted studies and undertook
calculations designed to independently establish a nuclear fuel cycle cost, no
other independent studies or analyses were made by Dr. Rieber in addressing this
Contention. Rather than presenting an independent study of estimated future
coal costs, Dr. Rieber presented nothing more than his unsupported reflections
upon data developed by the Applicant and the Staff in the Environmental
Report and the FES. His testimony is based completely on information supplied
by the Applicant and the Staff. It is baSically a critique of the Applicant's work
and the Staffs work consisting almost entirely of statements of conclusions
which are diametrically opposed to the conclusions that the Applicant and the
Staff have drawn from the same information. There are for the most part,
however, no independent studies or analyses of these ·data that support these
different conclusions.
We tum now to a consideration of Dr. Rieber's testimony on nuclear fuel
cycle costs. Since it will not be necessary for us to reveal any proprietary
information in the text of this opinion, we will consider together both the
non-proprietary and proprietary portions of Dr. Rieber's testimony on this
1. Connor, Table 5, p. 29, following Tr. 925.
l'

Rieber, pp. IVB-I to IVB-9S, following In Camera, Tr. 11.
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subject. Evidentiary rulings' with respect to the motions to strike the
non-proprietary testimony are described elsewhere. No motions were made to
strike the proprietary section of Dr. Rieber's testimony and, accordingly, it was
admitted into evidence without: objection.
'
Dr. Rieber's testimony in this area can be generally divided into two parts.
The first is a critique of the methods employed by Mr:Jaye in presenting his
nuClear fuel cycle cost evidence and the second is' an independent presentation
by Dr. Rieber of nuclear fuel cycle costs which he had calculated utilizing the
raw data 'he had obtained from the Applicant during the discovery process. We
can give credence to neither section of Dr. Rieber's testimony because the record
clearly indicates that' he has grave misconceptions concerning the operation of
the •nuclear fuel cycle. These'misconceptions are 'so fundamental that they
fatally flaw the attempt on his part to analyze the presentation made by
Mr. Jaye, and also fatally flaw his independent presentation of nuclear fuel cycle
costs.
,- ," ~
, The most obvious and fundamental of Dr. Rieber's misconceptions of the
nuclear fuel cycle relate to the residence time in the reactor of the 'nuclear fuel.
Although he obtained from the Applicant during'the discovery process all of the
'assumptions needed 'to calculate the residence time, he did not use a critical
assumption, namely, the bum-up rate for the initial core and each reload batch.
Instead, he made his own faulty calculation of the energy to be generated by the
initial core and each reload batch.
:
The fact that he ignored the bum-up rate assumption given to him by the
Applicant .during the discovery process in itself indicates a lack of understanding
of the nuclear fuel cycle as to render his testimony in this area unreliable. '
Further; there' are arithmetic and logical errors which appear from the face
of the tables contained in his testimony. For example~ it is obvious from his
tables that starting with the first reload batch and continuing thereafter, he had
provided for only,one-third the amount of fuel as was contained in the initial
core loading. 2o The record indicates that his calculations with respect to the
nuclear fuel cycle costs related to the initial core were overstated by more than a
factor of 2 and for reload batches by factors somewhat less 'than that. 21 They
are calculated in a way which has no basis in reality and, accordingly, can
.,
provide no basis from which we can draw any conclusions.
Finally, although he was familiar with the existence of at least one computer
code which could be used, to calculate nuclear fuel cycle costs,22 Dr. Rieber
testified he had never studied or even seen any other nuclear fuel cycle study:23
, Because 'of these basic misconceptions about the nuclear fuel cycle and
Dr. Rieber's lack of training or experience related to 'the industries which make
'1-

"

In Camera, Tr.
lIn Camera, Tr.
"In Camera, Tr.
2 'In Camera, Tr.
20
2

20.
28-30, 33.
35-37.
54.

. ,
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up the 'nuclear fuel cycle input,' we find that we can attribute no weight 'to the
second, portion' of his proprietarY testimony where he purports to substitute his
estimate of the nuclear fuel cycle' cost increments for those developed by
Applicant and; in particular, Mr. Jaye.) ,
"
With respect to this contention also, we conclude that the Intervenors have
not 'sustained their burden of going forward either by virtue of their
cross-examination' of the various witnesses, or by the introduction'of any
material and reliable direct eVidence in support of this contention."
.
The environmental costs,
different for nuclear plant than for a c~al
plant, are not sufficient to negate the economic cost differential between the
two alternatives.
"
'
. , The Board, after examining all the evidence in the record, co~ncludes that if
the Applicant and the 'Staff had not adequately considered coal as an alternative
prior to the hearing, the alternative has now been adequately corisidered With
respect to economic costs.
"
,

though

• I

a

'

Contention C: ''Taking of Land",
.
" The "Ta~'~g of la~d" c~ntention (originally No. 1) is~"
, A. Taking of 15,000 acres by the Applicant ',for a nuclear power,plant
" site, will have had adverse agricultural and/or economic impacts on the
'members of the Salt Creek A~~ociation 'residing in DeWitt County.
"
B. These im'pacts have not been adequately considered in the Applica;;t'~
cost.benefi~ analysis.
'I"~ .
t
• ,
,',., "
"
First we 'must analyze the effects on society. The Intervenors apparently feel
that the issue is cost of land, whereas the prmcipal issue is really removal of land
from agricultural 'production. If the plant' was not built, the land could be used
for agricultural production; The issue here is' not as the parties haVe argued, the
economic one revolving around differences of production yields or around the
differences in the value ofland resulting from different agricultural management
programs. The issue is whether or not the removal of land from agricultural
production is a cost society cannot bear. 24 If society cannot bear the loss of
agricultural production, regardless of the dollar cost, then the plant should not
be built or alternative cooling methods which will require substantially less land
will be necessary. I . '
" ,
'. The 'contention states that 15,000 acres is to be removed, but the testimony
now indicates that some of the acquired land will remain in production and that
only approximately 7,000 acres of crop land will be removed as the plant is now
designed. 2s
'
"
'. ,

HTexas Utilities Generating Company, et aI., Comanche Peak Stearn Electric Station,
Units 1 & 2, ALAB·260, NRCI·75·2 51, 54·55 (February 1975). '
2 5 Nash. following Tr. 444 and Berbaum, following Tr. 1095.
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The Staff presented the FES and one witness. That witness, based on the
examination of data of others, and after making an independent assessment of
those data, concluded the preemption of the land for the station will have no
appreciable effect on the food production on the national level in the
foreseeable future. 26
The Intervenors' witness t~stified that he expected an increase in demand for
food and that the United, States was running short of food. However, on
examination ,2 7 he .agreed with data from the U. S. Department of Agriculture
which. showed that the growth of ~ood, production is in excess of population
,
growth. .
.
Based on the testimony of the witnesses, the FES and the entire record, this
Board fmds .that the preemption of land for the station will have no appreciable
~ffect on food production at the national level now or in the foreseeable future
and the land will not be needed for food production in the future. Furthermore,
we note that if the land should be needed in the distant future, the possibility
exists that the land could be reclaimed and put back into production. (The
record contains some evidence that much of the present agricultural land is
actual]y drained marsh. The drain tiles discussed below were installed because of
deficiencies in natural drainage). '
' .
,
Having' determined that society can bear the ]oss' of the 'agricultural
production from the land needed for the plant site, we now turn to direct
impacts of the taking of the land on the resident members of the Salt Creek
Association. We first consider the agricultura] impact caused 'by effects on the
drain tile system. The Applicant has established the nature of these effects and
the measures necessary to rectify any adverse effects. The Applicant retained the
independent engineering fum of M&EI Alstot, March and Guillou, Inc., to study
the drainage problem and a member of that firm, Mr. Guillou, testified. The
principal studies made to date have involved drainage conditions in the Trenk]e
Slough, a tributary of Salt Creek.
Extended duration flooding caus~d by the reservoir would, if not corrected,
have an impact during the 2S-year frequency ·flood on drain tile serving
approximately 44 acres belonging to three landowners. The engineering firm has
designed a collecting sewer system which would intercept the tile drain flow
from the affected area to minimize, if·not eliminate the effect of the reservoir
upon the drain tiles served by the system. The system includes the construction
of intercepting sewers on both sides of the drainage ditch, a pump station, and
an automatic gate. As an alternative, the, firm has proposed, and the Trenkle
Slough. Commissioners and the affected landowners are considering, having
.
Illinois Power acquire flowage easements over these lands.

2' Kline, following Tr. S77, p. 16..
2 7Tr. 693.

602

Other drainage problems, not as serious as those in the Trenkle Slough, may
exist along the reservoir to be formed. Applicant commissioned a study to be
made of drainage tiles at these locations by Charles Danner and Associates of
Urbana, Illinois. That firm ~ade physical surveys, walked both sides of the
stream bed to locate tile outlets, talked with owners of adjacent lands, probed
forlocation of underground tile and made aerial photographs of the area. Several
isolated tiles in the Danner survey will require new outlet structures where lower
sections of the tile will be abandoned due to the reservoir. Although no specific
solutions have been proposed as they relate to any particular tile south of the
Trenkle Slough Drainage District, studies are continuing and will continue during
and after filling of the reservoir.
,
Mr. W. C. Gerstner, a vice president of Applicant, has committed the
Applicant to take whatever action is necessary to correct any drainage problems
which are caused by the construction or operation of the reservoir. 28
Mr. David Schreiber, a hydrologist for the Staff, testified that the drainage
problems in the area outside of the ,Trenkle Slough District are common and
have easy, engineering solutions. Mr. Schreiber also indicated that he had
analyzed and studied the engineering firm's proposed solutions and found them
to be adequate to solve any potential drainage problems caused by the creation
of the cooling lake.
,
The Board concludes that the agricultural impacts caused by effects on drain
tile, will not ,be Significant impacts provided the Applicant satisfies its
commitment, and concludes that impacts have been adequately considered.
Next we tum to the direct economic impact on the members. First, some of
the land has been acquired by, purchase and some remains to be acquired by the
Applicant under eminent domain proceedings. From the record the Board
concludes that the land was sold with at least the expectation that if the
Applicant's offer was not accepted,. the land would be acquired by court
proceedings. The Intervenors apparently feel that the direct economic impact to
the O\yners is that the price paid is too low. No doubt the price paid,for land
does not include in a quantifiable way the love of the land and the memories.
Still, when a sale is not actually forced, the price received can be assumed to
include compensation for the "love of the land and memories." This Board
would turn the economic world "topsy-turvY" if we declared that the price
received in a bargaining situation was not the value of the land.' The record
contains testimony to that effect. Further, we would turn the legal system
"topsy-turvY'" if we held that the fair and reasonable price determined by a
Court in condemnation proceedings for the land, was not the v:ilue of the land.
Thus, only the fairness of the' price arrived at under the threat of
condemnation' procedures needs to be discussed. Even here, 'bargaining power
exists on both sides. The Applicant by holding out the ,possibility of court
21 Gerstner,

pp. 6-7, following Tr. 272.
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proceedings can induce a lower price; The owner, by holding out the possibility
of court' proceedings, and the consequent larger legal costs to the Applicant, can
extract a higher price.
'
.. Furthermore; the Record contains noeviderice that any owner received or
will receive anything less than they would have received if the land had been sold
to another individual for agricultural uses. The Board fmds that an adverse
economic impact does not exist and the price received'is the value of'the land.
" last, assuming arguendo that the Staff and tlie Applicant had not adequately
considered'the impacts in the cost-benefit balance, we conclude that the 'Final
Environmental Statement and' the EnVironmental Report as supplemented -by
this Record, do adequately consider the agricultural and econonuc impacts in
the cost-benefit analysis insofar as these' impaCts affect the resident members of
Salt' Creek Association as iridividuals and as members of society.
'
•

;,

,

1

III. FINDINGS OF FACT-COMpLIANCE WIm NEPA,
SECTIONS 102(2) (C) AND' (D), AND APPENDIX D
TO 10 CFRPART SO
.

A.'NOTICE OF HEARING
, PursUant to the Notice of Hearing (38 Fed. Reg. 33789) and Appendix D to
10 CFR Part 50, this Board must (1) determine whether the requirementscif
section 102(2) (C) and (D) of NEPA and Appendix D to' 10 CFR Part 50, have
been complied 'with in the proceeding; (2) independently consider the finat
balance among conflicting factors contained in the record of the proceeding with
a view to determining the appropriate action to be taken; arid (3) after weighing
the environmental, economic, technical, and other benefits' against 'environmental costS, and considering available alternatives, determine whether' the
constniction permits or limited work authorization should be issued, denied; or
appropriately conditioned to protect environmental val~es.
" .
,
,

'

B. ENVIRONMENTAL REPORT AND FINAL
ENVIRONMENTAL STATEMENT
J

•

,.

The Applicant submitted a four-volume Environmental Report (ER) to the'
Commission which has been supplemented five times. Based, upon the Staffs
review. of the environmental·information submitted by the Applicant, and its
independent study and analysis of the Applicant's proposal, the Staff issued a
Draft Environmental Statement (DES) in June· 1974. The DES was made
available to other Federal agencies, agencies of the State of Illinois, and the
public. Comments concerning the DES were considered in the preparation of the
Final Environmental Statement (FES) which was issued in' October 1974. Those
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comments are included as Appendix "A",to the FES and the Staff's responses
are set forth in Chapter 11 of the FES. The FES con,tains a detailed evaluation
or the baseline environmental background of the proposed CPS.
The Final Environmental Statement was prepared in accordance with the
Commission's regulations and guidelines and contains all the required factors.
, The' FES contains the following summary of environmental impacts and
"
' " " ,
adverse effects:
(a) Construction-related activities will occupy or utilize various portions of
about 6135 acres of the proposed 13,800-acre' site. About 5225 acres will
"remain as developed areas for at least 'the plant service lifetime; approximately 4900 acres will be inundated for the cooling lake,45 acres wnJ be
used for the station structures, ISO acres for the dam and spillways, and 130
acr:es for a dischargeflume. Some of the remaining 910 acres can be returned
, , to its previous condi,tion or can be modified to other uses after plant
completion. Terrestrial biota will, be either eliminated or displaced by the
inundation of land. Other land disturbances will eliminate or displace other
terrestrial biota. Current use of the intended site acreage is principally
devoted to agriculture (corn, soybeans, pastureland, and timber) and
recreation (fishing and hunting). ' I
' ,:
(b) Due to the creation of Clinton Lake, !he existing aquatic' regime 'and
, associated biotic structure will be' markedly 'changed with concurrent
elimination' of some existing aquatic forms and replacement by other forms
able to adapt to or normally found in the new aquatic habitat. "
'
(c) Approximately 40 miles of new transmission line corridors will require
about 708 acres of non-site'lalld f~r the right-of-way. Most of this' acreage is
on agricultural land which can remain in production after the construction in
, the corridors is co~pleted.
' , ,"
,
,

,

,

(d) StatioI! const~uction will involve some community impacts. ,As many as
_ 89 families will be displaced from the land constituting the Clinton Power
Station site. Fanning, grazing, ,hunting and public water use on the site will
" be suspended. Traffic on local roads will increase slightly due to construction
,and commuting activities but no adverse impact is expected. Influx of
construction workers' families, (1 ~OO peak work force) is expected' to be
" minimal an~ to, cause no major housing or school problems.
(e) A total flow of 500 gpm of groundwater will be 'used to 'supply station
needs arid is expected to be within the capacity of the' supplying aquifer:
During lake filling,' all but 40 cfs of the flow of Salt Creek and its'North'
, Fork (201 cfs, average flow) will be'impounded; this will cause an obvious'
, but small and reversible impact 'upon Salt Creek below the dam. During
station 'operation under average-flow' conditio'ns, approximately 25% 'ofinflowing waters will be consumptively used and lost and -75% will be
•
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discharged into Salt Creek below the station. During drought conditions, the
design minimum blowdown to Salt Creek will be 5 cfs, which is about seven
'
times as much as the minimum flow of record.
Consumptive use of water by natural and forced evaporation and seepage
will amount to about 37,200 acre-feet per year. Total dissolved solids
concentration in Clinton Lake water and the water of Salt Creek will be
increased by a factor of about 1.25. This will .be well within the
concentration permitted by the water quality standards of the State of
Illinois and is not expected to affect the biota of Salt Creek. Thermal
alterations will not significantly affect the aquatic productivity of Salt
Creek.

(f) A large percentage of aquatic organisms 'entrained in the plant's makeup
water system will be killed due to thermal, chemical and mechanical impact,
but such loss is not expected to affect the recreational activities or the
'.
aquatic biota of the lake.
(g) The risk associated with accidental radiation exposure is very low.
(h) No significant environmental impacts are anticipated from normal
operational releases of radioactive materials. The estimated dose to the
offsite population within 50 miles from operation of the station is IS
man-rem/year, less than the normal fluctuations in the 93,000 man-rem/year
natural background dose this population now receives. ,

C. WATER QUALITY AND EFFLUENT LIMITATIONS
.-

•

•

I

The proposed CPS will utilize a 4900-acre cooling lake containing approxi.
mately 74,000 acre feet of water with a once-through condenser cooling system.
The Staff calculates the normal station operation will result in 'a consumptive use
of about 34,000 acre-feet of water per year. The Applicant originally propOsed
to discharge water into the lake at temperatures which could exceed 103°F.
Staff analysis' concluded that this was environmentally unsound. The Staff
concluded that a maximutn temperature of the water at the point of discharge
into the lake should not exceed 96°F.' The' Staff concluded that this was
physically achievable and would result in Lake Clinton being an environmentally
viable habitat for aquatic biota and also for recreational purposes. Although the
Staff analyzed the quality of the lake with a maximum 96°F point discharge, it
recognized that section 203, of the Rules and Regulations of the Illinois
Pollution Control Board required a lower discharge temperature into the lake.29
On October 8, 1974, several days after the FES was issued, the Environmental Protection Agency (EPA) promulgated 40 CFR Pa~t 423 (39 Fed. Reg.
UTr. 86-89, 91-92,116,117.
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36176) which established limitations upon' thermal' discharges from steam
electric power generating plants pursuant to authority contained in the Federal
Water Pollution Control Act Amendments of 1972 (33 USC § 1151) (FWPCA).
The Staff and the Applicant both 'recognized' that the new EPA regulations
raised a substantial legal question-as to whether condenser cooling water could
Ibe discharged into Lake Clinton except as cold side blowdown from closed-cycle
'mechanical 'draft cooling towers, or the equivalent thereof.
On October 10, 1974, the 'Applicant filed a 316(a) demonstration with EPA
and amendments thereto on 'February 24,1975, and April 14,1975,requesting
EPA approval to discharge condenser cooling water into Lake Clinton in the
manner set forth in the FES.3o On May 9, 1975, the EPA approved alternative
thermal limitations which would permit use of the Applicant's proposed
condenser cooling water system, subject to certain conditions.31
The EPA approval of May 9, 1975, did not resolve Applicant's compliance
with IlliilOis state law. The 'Applicant also filed for a variance from state thermal
limitations with the State Pollution Control Board, which granted the variance
on July 31,1975.32
,
On August 25, 1975, the Illinois Environmental Protection Agency issued to
the Applicant a certification pursuant to section 401 of the FWPCA certifying
that the Applicant's proposed condenser water discharge system complied with
sections 301,.'302, 306 and 307 of the' FWPCA and also complied with
applicable Illinois state limitations and requirements. That 401 certification
incorporated by reference the variance approved by the Illinois Pollution
Control Board which included the principal conditions imposed by EPA upon
the Applicant in its approval of May 9, 1975, ana required NRC to include them
as conditions of any' license or permit it may issue to the Applicant.33 ' '
Sectiori 401(d) of the FWPCA requires that state imposed conditions in the
401 certification which are necessary to assure compliance with sections 301,
302, ·306 and 307 of the FWPCA shall become conditions of the federal license
or permit. The state of DIinois imposed such conditions and the Board directs
that the Limited Work Authorization and construction permit, if issued, contain
the following conditions:
. "
(i) The Applicant shall operate; as a minimum, a supplemental cooling
system in the following manner:
(a) in the late spring when the condenser discharge temperature reaches
92°F or on June I, whichever comes first, the supplemental cooling system
will begin operation with approximately one-fIfteenth (Yl 5) of the capacity
being switched on;

30 Applicant's Exlu"bits 4 and 5, Tr. 934.
31Tr.1l68,Applicant's Exlu"bit 7.
32 Applicant's Exlu"bit 8.
33 Applicant's Exhibit 9.
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(b) each day thereafter another one·ftfteenth (Y1 5) of the system will ",;
begin' operation, until by June 15,; at the latest, all modules will be
,operating;
"
.. ,'
.,
,(c) in the late summer, when the condenser discharge temperature
. reaches 92°F. on the declining side of the time/temperature ~u.rve, or on
, September 19, whichever occurs last, the supplemental cooling system wil~
begin to be sequenced off with approximately one·fifteenth (Y.s) o( the
, modules being shut down for the ·frrst six (6) days;
i
.'
. (d) each day thereafter another two·fifteenths (1'15) or less ,of the
modules will be. shut off until by September 30, at the. earliest, the.'
complete system will be off. "
.
,
(ii) The effiuent temperature to the lake will not exceed 96°F at any
,.
,
,
'
time.
(iii) The Applicant shall prior to the mling of the impoundment, submit
an ~cceptable lake management plan for approval by the Illinois Environ·, .
mental Protection Agency a~d the Illinois Department of C~nservation,
which plan will preserve the lake's recreational and fisheries value. , ';". . ~.'
(iv) The Applicant .shall keep the lake open to readily available ,public
access throughout the life of the lake.
.
, (v) The Applicant shall develop and subnut an acceptable prograrnpri'or
to operation showing startup and shutdown procedureS which will minimize "
...
,
the adverse effect of such activities on aquatic life.
, (vi) If it is determined after operation of the first unit or, by .ongoing
research, that conditions in Lake Clinton will be significantly different than.
has been described in the 316(a) demonstration,
or ir'it' is detenTuned that
.
the cooling water use, recreational aspects of the lake, or that protection and
propagation of indigenous aquatic life.cannot be assured, ,the Applicant shall
take whatever measures are needed (to correct the problem,. including
backfitting of the, proposed or existing plant· with additional cooling
facilities..
.
; '
(vii) The Applicant shall submit quarterly progress reports to:
Illinois Environmental Protection Agency,
Manager, Variance Section
Division of Water Pollution Control
!' ,
2200 Churchill Road
Springfield, Illinois 62706
I

,.

... '

~

t.

,'
'.t
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D. IMPACTS OF CONSTRUCTION
The site will comprise approximately 13,800 acres of 'which 6,000 acres ,are
now in, row crops, 3,500 acres in pasture and 4,000 acres in timber,
timber-pasture, roads, streambeds and farmsteads? 4 The Staff ~ssessment which
is conservative was based upon 7,000 acres of row-crop land. 35
'I
Approximately 40 miles of new transmission lines will ,be required and will
be constructed ,in conformity to requirements of the Departments of IDt~rior
and Agriculture and the ,Federal Power Commission. Little disturbance of the
land use will be caused by the transmission lines. Agricultural use beneath the
lines can continue. In other areas some short-term clearing of vegetation will
occur. The Board concludes that the adverse impacts of the transmission lines
will be minimal and are not significant.
,
, Construction of the,dam, the submerged ultimate heat sink, the station, and
the discharge canal will result in localized increase in noise, dust and r~ad use
which will not be significant impacts.
, Traffic on Illinois Highways 48 and 54 and County Road 14 will have to be
interrupted and rerouted while portions of these roadbeds are elevated above or
bridges are constructed, to carry the roads over the reservoir. Local roads on the
Applicant's property will be closed, improved, or relocated, depending on their
projected use in the construction and operation of the station or service to the
,"proposed recreational area. ",
The Applicant is negotiating (or has negotiated) with the local township road
commissioners to construct a bridge over the reservoir for a township road whic~
passes about 1 Y2 miles east of Highway 48. Tros bridge ,wo~ld facilitate the
transportation of farm equipment across the reservoir rather than on Highway 48, wroch would pose a hazard for slow-moving farm machinery. Another
township road, which bridges Salt Creek a mile west of Farmer City, will remain
in operation,without a need for the elevation,oflts roadbed or bridge. Stretches
of other township roads which skirt the proposed impoundment will be elevated
above the level of the impoundment where necessary.
,
,
, The Applicant will build the bridges and raise the roadbeds before the
reservoir is fIlled; minimizing construction problems and environmental impact.
Nevertheless, some erosion problems and temporary siltation of Salt Creek will
occur. When the soil becomes stabilized, most erosion w~1 ce,ase and impacts due
to siltation will be reversed. The Board concludes that the Staffs requirements
and the Applicant's procedures will minimize the, possible adverse effects. The
remoteness ,of the site, itself will minimize dust, m~ise and esthetic adverse
effects.
\ . . ' '!
, "

J,

,

S4Tr.l093 and FES Table 5.2.
and Kline, following Tr. 440 and 571.

S 5 Nash
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The principal impacts expected from lake-filling include: reductio'n' of
downstream flow; reduction of aquatic stream communities; reduction in the
limited recreational use' of the streams at the station and on Salt Creek
downstream of the dam; siltation and related aquatic biological effects; and the
possible elevation of the groundwater level in the vicinity of the lake. Since little
use is made of Salt Creek water for farming (only the watering of a few head of
cattle), the reduction of downstream flow will produce little agricultural impact.
After the reservoir is filled to the 690-foot level and the downstream flow
more closely approximates prereservoir flows, portions of the exposed sti'eambed will be rein undated and aquatic communities are expected to become
reestablished. The Board concludes that the initial impact, although relatively
large locally, is largely reversible.
The Staff had expressed concern about the height of the' dam and the
Applicant is committed 36 to raise the height of the dam to the Staff's proposed
711.8 ft. msl, thus increasing the safety factor downstream.
Although the Clinton Dam is not designed for flood control purposes, the
Staff expects a significant lessening in downstream flooding due to the
flow-regulation action of Clinton Lake's capacity and spillway. This flowregulating action could reduce peak discharge by as much as one-half and benefit
the agricultural lands below the dam. An additional benefit of the proposed
design will be the continuous downstream discharge of 5 cfs. Under severe
drought conditions, this flow would provide a reasonable volume of water in the
downstream channel to sustain aquatic habitat. The Board finds that this flow is
a pOsitive environmental benefit.
In summary, the major impacts of station and dam construction will be:
(a) elimination of terrestrial vegetation communities and concurrent elimination'
or marked reduction in wildlife populations; and (b) erosion and siltation. With a
habitat restoration program, wildlife will repopulate the area. Soil erosion and
siltation of the creeks during construction will be a temporarY condition, but
erosion control measures will be required. Several miles of stream biota will be
replaced with a viable lake biota. The Board fmds these impacts to be temporary
and minor, except for conversion of stream to lake and that these impacts are
not significant adverse environmental impacts.
Aquatic plants or macrophytes will also be a part of the ecosyste'm of the
new' Clinton Lake. The ratio of importance between phytoplankton and
macrophyton within a new reservoir usually depends on the morphology of the
lake, the nature of the bottom sediments, and light conditions. If excessive
growths of macrophyton, periphyton; or algae occur within Clinton Lake or on
adjacent shorelands, specific control measures can be taken to reduce these
nuisance developments. The requirements of EPA in its letter of May 9, 1975, to

"Tr.273.
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the' Applicant 37 should be adequate to control any excessive ritacrophyte
problem. The Staff is committed to a review of the viability of the lake and
drainage from surrounding lands again at the operating license stage.
Construction work will cause some increase in local population requiring an
increase in community services. The Staff does not expect this to be significant
or of long duration. The principal local impact may be the temporary closing of
Illinois Highways 48 and 54 and County Road 14 while portions of these
roadbeds or bridges are elevated. The Board finds these effects to be of only
short'duration and not significant impacts.
A detailed list of the Applicant's commitments to reduce or limit adverse'
effects during construction appears on pages 4·11,4·12 and 4·13 of the FES.
The Board finds these measures adequate and appropriate to minimize adverse
environmental impacts during construction .
.'

E. IMPACTS OF OPERATION
Sections 5 and 7 of the FES describe the probable and possible impacts of
plant operation, and section 6 discusses monitoring programs designed to
provide a continuous flow of base·line data and to detect any substantial change
in the environment caused by plant operation.
..
The primary impact will be the change of 7,000 acres now used as crop land
to a power station. This impact was considered supra under Contention C.
During normal operating conditions with average monthly evaporation rates and
including seepage from the lake bottom, the Staff estimates that the plant will
consumptively use about 37,200 acre·feet of water per year, about 25% of Salt
Creek's average flow at the dam.
The Staff has analyzed expected lake temperatures during plant operation
fo~ average to extreme conditions and the effects of such tempe~atures upon the
expected aquatic community. The Staff concludes that, as designed with a
maximum 96°F discharge into, the lake, a viable aquatic biota will exist. The
Applicant's amended 316(a) demonstration 38 and supplement thereto of
April 14, 1975,39 as well as the EPA ,approval of May 9, 1975 of the 316(a)
demonstration,40 confrrm the Staffs conclusion.
F. RADIOLOGICAL CONSIDERATIONS
Radiological effects may be divided into those associated with normal
operations and those resulting from postulated accidents.
',7 Applicant's Exhibit 7.
,. Applicantis Exlu"bit 4.
39 Applicant's Exlu"bit S.
40 Applicant's Exhibit 7.
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, ,On December, 3, 1970, the Commission published new regulations, 10 CI:R
§ § 50.34a and 50.36a, confirming the design and operating requirements for
nuclear '~wer reactors to keep levels of radioactivity in effluents ,"as 1~\V as
practicable." These amendments provided qualitative guidance, but not numerical, criteria for determining when design objectives and operations met the
specified requirements_ On June 9, 1971, the Commission published in the
Federal Register (36 Fed_ Reg.,11113)'proposed amendments to 10 CFR Part 50
which would supplement Sections 50.34a and 50.36a with a new Appendix I.
The proposed AppendiX I provided numerical guides fo'r design objectives, and
technical specification requirements for limiting conditions for operation for
light-water-cooled nuclear pOwer reactors. After a lengthy Appendix I rulemaking proceeding initiated in 1971, the Commission on May 5,1975, adopted
a new Appendix I to Part 50 (40 FR i'9439)41
subject to .codification.
to .
be
.
effective on June 4,1975.
Appendix I provides m:merical guides for design objectives and limiting
conditions for operation for light-water-cooled nuclear power reacto'rs to keep
radioactivity in effluents as low as practicable. All Commission licensees are
required by 10 CFR Part 20 to make every reasonable e'ffort to maintain
radiation exposures and releases of radioactive materials in effluents to
unrestricted areas' as far below' Part 20'limits as practicable. The definition of
"as low as practicable" in both 10 CFR §§20.3(c) and 50.34(a) includes
consIderation of the economics of improvements in retation to the public health
and safety;'
' :
'
Appendix I as adopted by the Commission provides in Section II in addition
t'o design objectives for annual doses for any individual in an unrestricted area
froin: both liquid and gaseous effluents, including radioactive iodine and
radioactive material in particulate form-a further requirement that the
Applicant include in the radwaste system all items of reasoriably demonstrated
technology that, when added to the' system sequentially and in order of
dimiriishing cost-benefit ratio, 'effect reductions in dose to the population
reaSonably expected to be within 50 miles of the reactor. As an interim measure
and until establishnlent and adoption of better values (or other appropriate
criteria), the values $1000 per total body man-rem and $1000 per man-thyroidrem (or such lesser values as may be demonstrated to be suitable in a particular
case) are to be used in this cost-benefit analysis.
The numerical guides of Appendix I ,are a quantitative expression of ,the
requirement that radioactive material in effluents released to unrestricted areas'
from light-water-cooled nuclear power ~eactors be kept ;'as low as practicable."
,

"

41 (In the matter of Rulemaking Hearing. Numerical Guides for Design'ObJectives and
Limiting Conditbns for Operation to Meet the Oiterion '~s Low As Practicable" for
Raibactive Material in Light-Water Cooled Nuclear Power Reactor Effluents. Docket No.
RM"s0-2, eLl-7S-S, NRCI-7S/4R 277 (AprU 30,1975).
"
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The proposed Appendix I was silent on the method' for i~plementation of'the
ilUmerical gUides. The Commission has stated that it believes that Appendix I
should guide the Coinmission Staff and other interested persons in the use of
'appropriate calculational procedures for applYing the numerical guides' for design
'objectives.42 Consequently, Apperidix'. states that compliance with the guides
on design 'objectives shall be demoristrated by calculaticinill procedures based on
models and data: that'
not 'substantially underestimate the actual exposure of
an individual through ,'appropriate 'pathways,all uncertainties being considered
together.'
',
Because of the uncertahity in the application of the nume:rical guide's
contained in Appendix I, the Board :requested additional detailed testimony
from the Staff for the purpose of updating and defining the ~cceptable
nuinerical values and the models to be used for projecting releases and calculated
doses' to' the environment and' to the public, In response to the Board's 'concern,
the Staff presented a panel of witnesses to testify on Appendix I 'requirements
and 'answer the Board's inquiries.
'
Mr.' Echols testified that the new Appendix I will require reassessment' of the
p~oposed: radwaste system and' may entail inodificatio'n of that system in order
to meet the established gUides. The Staff is presently in'the process of reassessing
assumptions and evaluating models for projected releases 'and calculated do~es to
reflect the Commission's direction that assumptions and' models reflect best
available 'evidence and result in models which do not substantially underestimate
actual 'exposure, 'all uncertainties being considered together. 4 3' Appropriate
models are also under development for use in determining man-rem estimates' for
sequential cost-benefit asSessment of 'a range' of potential radwaste augments.
These model developments will nofbe completed for some time' and therefore
'cannot be specifically applied at this time to the ra'dwaste systems p'roposed for
the Clinton facility to determine compliance with Appendix I guides. 44 The
Staff, however, has made interim calculations in an attempt to' estimate how the
u'se of newer data and broader,considerations of population doses called for in
Appendix I' would affect the dose estimates previously set forth in the FES.
While these calculatiOlis contained' in the testimony' of Messrs. Cardile and
Conge I have not been developed' for the purpose of ,demonstrating compliance
with Appendix I requirements, they do result in dose estimates which are
unlikely to be exceeded in the Staffs detailed assessment of assumptions and
models which is yet to be completed. 4 5
,
The Staff presented a: modei using conservative assumptions in 'order to make
,an upper bound estimation of population dose as an interim assessment of the

will

'r'

42RM-SO-2, NRCI-7S/4R 277 at 286.' ;
4 'Echols, p. 2 following Tr. 1972.
44lbid,
4sld. at 3.
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potential radiological impact from the normal operation of CPS.46 The Staffs
fmal model and assumptions are expected to be within the parameters described
in the testimony of Congel, Appendix A. The Staff estimated releases using
current operating data applicable to the proposed radwaste treatment and
effluent control systems for CPS.47 The Staffs final 'analysis ,will provide some
gre~ter degree of refmement in the estimation of releases from the ~PS, but the
Staff does not anticipate that the final values calculated will differ significantly
from those appearing on page 8 of Mr. Cardile's testimony.
Dr. Conge I constructed a table of curies per year of radiation released from
the CPS48 based upon the analysis presented by Mr. Cardile.
The Staff then computed an annual population dose to the U. S. populati.on,
multiplied it by the Commission's interim value of $1000 per man-rem and came
to the conclusion that an extremely conservative upper bound cost would be less
than' $400,000 per year.49 The Board recognizes the conservativism built into
the Staff assessment and concludes that the Staffs final dose calculations and
the value the Commission has assigned are most . likely to be less. than these
presented in Staff testimony. The Boa~d also concludes that the cost-benefit
analysis is not significantly altered by the upper bounds case presentation by the
Staff and that it is likely that the Staffs final calculations will have an even
smaller effect upon the cost-benefit balance. 5 0
. .- "
,To put the matter in another perspective, natural background radiation,
using the assumptions in the Staff model, would result in an annual U. S.
population dose of approximately 20 million man-rem while the effect of the
Clinton station would only, at a maximum, be approximately 400 man-rem.
In regard to the maximum radiological exposure to an individual near the
boundary of the exclusion area of CPS, the Staff stated that the doses should be
no more than lOman-rem per, year to the whole body from gaseous effluents, 6
man-rem per year to the whole body from liquid effluents, and 50 man-rem per
year to any organ from all sources.s 1
,
,
The Board concludes that the conservative assumptions used by the Staff do
provide an appropriate upper limit population dose assessment, and that the
value of $400,000 per year of this upper limit dose to the total U. S. population
would not significantly alter the cost-benefit balance of the proposed CPS. For

A to testimony of Frank J. Congei,following Tr. 1969.
8 of Cardile testimony following Tr. 1970.
.
41 Congel, Table 1 following Tr. 1969.
4' Congel, page 4 following Tr. 1969.
5 OWe further note that the Stafrs estimate of $400,000 per year is based on the dose to
the entire U. S. population, whereas Appendix I requires that the analysis take into account
the population within SO miles of the facnity. This will substantially reduce the $400,000
IJgUl'e (see Tr. 2001).
S I Echols testimony. page 4 fonowing Tr. 1972.
46 Appendix

47 P.
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the purposes of the required environmental findings, the Board concludes that
the Staffs interim assessment is adequate under NEPA.
,The Board notes that on September 4, 1975, the Nuclear Regulatory
Commission adopted amendments to Appendix I of 10 CFR Part 50, 5 2 ,to
provide an optional method for some reactors to comply with the provisions of
that regulation. ,Under the new option, applicants who. have filed for
construction permits for light·water-cooled power reactors on or after January 2,
1971, and prior to June ,4, 1976, need not comply with the cost-benefit
requirements of Paragraph II.D of Appendix I (requiring that a new cost-benefit
analysis be made), if the radwaste system and equipment described in the PSAR
and amendments thereto, satisfy the design objectives proposed by the Staff in
the Appendix I rule making proceeding.
.
We note also, that after the adoption of Appendix I, the Staff and Applicant
entered into an agreement confirmed by a letter from the Staff to Applicant
dated July I, 1975,5,3 whereby Applicant committed as follows:
- (1) That the. proposed design for which Applicant seeks a construction
,permit includes the radwaste equipment presently described in its PSAR,
§ 11.0, and that Applicant does not intend in connection with its
construction permit application to remove any presently proposed equipment or systems.
I

(2) That Applicant will provide such additional equipment determined to be
necessary to meet Appendix I as a result of the Commission's detailed
assessment in connection with the subsequent hearing to consider the
radiological safety aspects of the facility.
The Board wit reexamine the application of Appendix I to CPS during' the
public hearings on the remaining radiological health imd safety aspects of the
application prior to any decision regarding the issuance of construction permits.
. The probability and spectrum of accidents that could occur' at the CPS,
including associated fission product releases, have been analyzed concerning
potential environmental effects by the Applicant and Staff. Table 7.2 in the
Staffs FES shows the estimated radiological consequences of postulated
accidents.' Such accidents would result in an exposure; for an individual assumed
t6 be at the site boundary,less than that resulting from exposure for one year at
the level of maximum permissible concentrations permitted by 10 CFR Part 20.
When considered along with the probability of occurrence of such accidents, the
annual potential radiation exposure of the population froin all the postulated
accidents is less than exposure to natural background radiation and is well within
variations in the natural background radiation. Therefore, the Board concludes
that the environmental risks due to postulated radiological accidents are
exceedingly small.
52

5

40 F.R. 40816, September 4,1975.
'Staff Exhibit 4.
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G. ENVIRONMENTAL MONITORING
I,The Applicant has 'established a preoperational monitoring program; monitoring'meteorology, terrestrial flora and fauna, and stream biota, which has
provided'the Staff with sufficient base-liile data. This program, in conjunction
with Staff site inspections' and independent research, has permitted the Staff to
assess the site and to predict the effects of the proposed station upon the area. A
detailed continuous monitoring program has been established s 4 which' will
provide adequate'data to assess changes in the environment at the site. '
During 'coristruction the Applicant proposes to' sample quarterly at' Stations I, 3, 5 and 7 for water chemistry. The Staff claims that'this is not frequent
enough to detect moderate changes in water quality and proposes that the LWA,
()f' CP, should 'be' conditioned to require the following: "Water chemistry shall
be sampled; in duplicate, at least once a month commencing with the beginning
of construction for the panimeters described in Section 6.15.2.6 of the Final
EnVironmental Statement. The Staff shall continuously review all environmental
moriitoring programs and where these programs produce insufficient information, the Staff shall require appropriate changes so as adequately to assess and
protect the erivironment." The Board finds that this is no't an undue burden on
'
the Applicant and accepts the Staffs proposal.
, I

fl.; ,

,

•

H. ALTERNATIVE SITES

1:.

I

\

'

J

'

..'

The Applicant gave preliminary consideration to 40 site areas in Illinois. A
summary description of these is given in the ER. AVailability of cooling water
was 'the dominant consideration in the initial screening. Many of 'the site areas
initially identified proved on closer examination to be marginal in this respect
and deficient in other respects. Several areas were reasonable for coal-fired plants
because of proximity to mineahle coal deposits but' unattractive for ,nuclear
plants because of remoteness from the Applicant's service areas., ,"
,
,
On'the basis that more remote sites were not superior in any other identified
respects, the Applicant narrowed consideration to three sites in or adjacent to
the central"service area. These were the Clinton, Vermilion, and Metcalf. sites.
Viabi~ty.of the Vermilion site dePends on the future construction or'a reservoir
by the, State of Illinois and on approval by the State' of water use for either
direct cooling, or makeup.' Although eventual construction ,of' the reservoir
appears likely,it is not certain and)he q~esiion of wate'r use is unsettled. The
Staff decided, .therefore, that the Vermilion site is not a realistic alternative at
this time.
' .

54FES Tables 6-1 and 6-7 through 6-10.
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, "The Staff independently analyzed a number of sites, among them being
Hennepin-I which appeared to the Staff to tie the most realistic and viable
alternative.
'
'The Metcalf site is viable only for a coal-rued plant. A reservoir of about
4000 acres surface would be needed resulting in the removal of approXimately
5500 acres of farmland from use. Makeup water would have to'come from the
Wabash River, through about 30 miles of pipeline. Proximity to the coal mine
'would tend to compensate for these disadvantages for a coal-fueled 'plant, but
for a nuclear plant the Staff believes that either Hennepin or Clinton would be
clearly superior; Since the environmen'tal arid economic comparisons made by
both the Applicant and the Staff lead to the conclusion that the nuclear
alternative is preferable, the Staff concluded that Metcalf is not a realistic
alternative.
" ' "
'
The applicant expects that the electric energy produced by the station will
be consumed largely within the Applicant's central service area. The Clinton site
is only 16 miles from the geographic center of this service area versus 88 miles
for, Hennepin-I. According to the, Applicant's estimates, about! ~O miles of
transmission-line right-of-way would be needed for Clinton versus, about 190
miles for Hennepin-I. '
".
,
~ An economic comparison of C1into~ and 'Hennepin-Is S shows a differ~nce
of $62 million (1980 dollars) in totallife-of-plant cost favoring Clinton. Of this,
about $25 million is the estimated difference in'transmission-line costs,about
$18 million is, the estimated, difference in plant construction costs (mainly
reflecting the greater cost of. Hennepin-I cooling towers relative to Clinton
Lake), . and about $19 million reflects the greater efficiency and reduced
maintenance effort expected for the lake-cooled plant.
.
Based upon the foregoing, and the detailed Staff analysis in the FES, the
Board concludes that the Clinton site 'is an appropriate location for the nuclear
power station.'
,
"
,
1

'

I. PLANT SYSTEM ALTERNATIVES
The Staff in the FES discusses cooling systems, intake structures, discharge
structures, chemica!. and' sewage disposal systems, biocide. systems and
transmission iines. With respect to intake structures, the Staff has considered
aIternative locations and, designs and found that no, improveme~t in total
'environme'ntal cost would 'result from their use. The. discharge structure I?s an
I.

55 FES

Table 9.3.
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energy dissipative diffuser. The water discharged over the dam will traverse a
concrete apron and a rip·rap channel: The ~taff concludes no alternative design
would provide significantly better protection.
.
The Staff expects that no chlorine will be measurable at the spillway because
of the long residence time in the cooling lake. The alternative transmission line
.. . .
corridors appear to have similar impacts.
. The alternative cooling methods were examined in greater detail. The Staff
concluded that the cooIi~g lake would be satisfactory, both environmentally and
economically.
.
The cooling lake has also been examined extensively by EPA as discussed
supra.

.

,

Based on the FES and the entire record, the Board fmds that adequate
consideration has been given to Plant System Alternatives.

J. PABST HISTORICAL SITE
The National Register of Historical ?laces now contains :the Pabst Site,
located upon the CPS site. This
a camping ground for American Indians
some 8,000-12,000 years ago. An agreement has been recently signed by the
Nuclear Regulatory Commission, the Advisory Cou'ncil on Historic Places, and
the Illinois Department of Commerce, providing that the site will be excavated
and the artifacts preserved by an archaeological team under the supervision and
direction of the Director of the Illinois State Museum. The Applicant will donate
facilities, equipment, and over' $40,000 for this excavation and preservation
effort; Had it not been for the proposed CPS it is unlikely that the Pabst Site
would have been discovered.
Without objection from the other parties, the Staffs motion of Septem·
ber 10, 1975, to admit the "Memorandum of Agreement," with attachment, as
Staffs Exhibit 6, is granted.

was

K. COST-BENEFIT ANALYSIS
As required by Appendix D to 10 CFR Part 50 and the'Notice of Hearing,
the Board has independently considered the costs to the environment and the
benefits to society of the proposed facilities; In this process the Board reviewed
the Environmental Report and the Final Environmental' Statement and
requested particular information from the Staff and other parties.
The summary and analysis of the Staff set forth in Chapter 10 of the FES,
pages 10-8 through and including 10-11, accurately and appropriately consider
the benefits and costs of the proposed nuclear power station.
The principal benefits from the construction and operation of CPS will be:
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I

(a) annual production of about .13.5 billion kwh of electrical energy at
the lowest cost among viable alternatives;
(b) increased system reliability;
(c)development _of a recreational facility in a recreational-facility-deficit
• area;
(d) local economic advantages from a large construction project and
permanent employment of station personnel; "
(e) discoyery, excavation~ and salvage of the Pabst Historical Site.
The principal costs to society and the environment will be: .
. (a) displacement of approximately 89 families;
. (b) removal of 7 ;000 acres of crop land from'production over the life of
the facility;
.
(c) expenditure of 1.7 billion dollars for construction and operation of
the facility;
(d) removal of 6,500 acres of land from its present use as pasture,
woodlands, and stream bottom;
(e) consumption of about 37,000 acre-feet of water per year;
(0 radiological impact of less than a few percent' of natural background
and occupational exposure of 900 man-rems per year, well within 10 CFR
Part 20;
,
.(g) some loss of aquatic biota due to entrainment and impingement
which is not expected to adversely affect the lake ecosystem;
(h) during construction, a temporary incre~se in road traffic.

Additionally, the Board has reviewed Tables S-3 and S4 of 10 CFR §51.20
which summarize environmental. conside~ations .for the uranium fuel cycle, as
normalized for a reactor of a size approximating the Clinton units, and the
transportation of fuel and waste to and from a light-water-cooled reactor,
respectively.
. The Board finds, considering the above matters, that the benefits to society
outweigh the costs and that the costs are minimized by the construction of CPS
to satisfy the needs of society for additional electrical power in the early 1980s.

IV. FINDINGS OF FACT-SITE SUITABILITY
. AND liMITED WORK AUTHORIZATION
The applicant has requested by letter dated October 25, 1974, the issuance
of a limited work authorization (LWA). The request appears in the record as
Exhibit 1 attached to the testimony of Mr. Leonar.d J. Koch, following Tr.
1348, and contains an itemization of the work proposed to be performed under
the LWA. The Board has examined the request and determined that all of the
proposed work falls within the scope of that permitted' under 10 CFR
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§50.l0(eXl) .. The Boa~d has; therefore, reviewed 'the proposed site pursuant to
10 CFR §50.l0(e)(2) and has determined' that, based upon the available
information and review to date, there is reasonable assurarlce that the proposed
'site is' 'a' suitable location for a nuclear power reactor' of the size' and type
proposed by the Applicant from the standpoint of radiological health and safety
considerations 'under the Atomic Energy Act and rules and regulations
promulgated by the Commission pursuant thereto. The basis for this determination is set forth below and is founded primarily' on information contained in the
Staffs Site Suitability Report (hereafter SSR) ,which appears following Tr. 425.
Supporting information, which has been examined. by the Board, for the
SSR 'appears in ,the Applicant's Prelinrlnary Safety Analysis ReportS 6 (PSAR),
the Applicant's Environmental ReportS 7 (ER), the Staffs Safety Evaluation
ReportS 8 (SER), the _Staffs Final Environmental StatementS 9 (FES) and the
transcripts of the hearing.
The Board's review has been guided by the reactor site criteria given in the
Commission's regulations on site suitability as related to radiolOgical health and
safety (10 CFR Part 100). The factors considered are ,the population density and
,use characteristfcs in the site environs, potential influence of nearby industrial,
military, or, .transport facilities. and the physical characteristics _of the site,
including meteorological, hydrological, geological and seismological characteristics of the site. Each ofthese factors-has been considered in detail by qualified
experts in the technical dis~iplines involved. These experts performed independent studies and calculations and made visits to ,the proposed site.
The proposed facility will be located in DeWitt County in central Illinois
near Clinton, 'Illinois: in Harp Township. The facility will consist of two boiling
water reactors and vapor suppression containments of a size, type and design
similar to that reviewed and approved for other nuclear power plants now under
construction. Each unit of the CPS will have a General Electric Company nuclear
steam supply system designed for a thermal output of 2894 megawatts and a net
electrical output of 933 megawatts.' The Staffs site evaluation has been
conducted for a thermal rating of 3039 megawatts.
'
The :station 'site is in a farming area and the surrounding region is rural in
character. Based upon the 1970 census, the population within one mile of the
station was 48 persons, and was ·202 persons withiri the 2.5-mile low population
zone. The largest city within 10 miles of the station is Clinton, which had a 1970
population of about 7,570 persons. The nearest population center is Decatur
(1970 population 90,397), located 20 miles SSW of the site. The, 1972

, s,' Applicant's Exlu"bit 2.
Exhibit 2.
, 5 8 Applicarit 's Exlu"bit 3.
59 Staff's Exhibit 1.

, '; 51 Applicant's

620

population within 5 miles of the site was 1,199. The 1970 populations within 10
miles and ,50 miles of the site were 13,i4~ and 7~0,998, resp'ectively.6:o' , _ '
The Staff has compared the population, data and the projection of
population growth made by the Applicant for a radius of 50 miles around thesite with ifidependent projections made by the U. S. Department of Commerce,
Bureau of Econoinic Analysis (BEA). The areas selected from the BEA study are
roughly twice the size, but include nearly all of the region :within 50 miles of the'
site. The Staff fmds the Applicant's population projections to be in reasonable
agreement with those of the BEA.~ I
'~
The Applicant has selected an exclusion radius of 3,200 feet (975 ~eters).
There will be no residences within, the exclusion radius when the, station is
operational. The Applicant will have the authority to control all; activities
including exclusion or removal of personnel from the property. For the selected
exclusion zon'e radius, of 3,200 feet (0.6 mile), the Staff finds that there is a
reasonable assurance that adequate engineered safety features can be provided to
meet the guideline values for the accident doses indicated in 10 CFR Part
100.11{a)(I).62,
_ '
,The Applicant has selected a low population zone (lPZ) radius of 2.5 miles.
The permanent residences' within the, lPZ are predominantly _' farm homes
scattered throughout the area. In addition to the resident population, ~here ~ill
be a transient population within the lPZ estimated to inelude as many as 4,700
people peak ,attendance at, the recreational facilities' at Clinton Lake, and an
estimated maximum of 50 persons during the summer months at a church camp
located', about 2 miles west of the site. The Sta~f an~lyzed the,2.5.mile low:
popUlation zone distance ~d concluded that appropriate protective measures,
could be taken to protect the resident and transient population in the event of a
seriousaccideni.63 The Staff identified no unusual features for ihis site which
would prevent a favorable conclusion with regard to the feasibility of developing
appropriate emergency plans, and con'eluded that there is reasonable assurance
that adequate engineered s~fety features can be provided to meet the' guideline
values for accident doses indicated in 10 CFR 100.11{a)(2).64 The nearest
population center, Decatur, lllinois, j-s 20 miles sSw of the site. The CPS site is
located far enough from current and potential population centers to conform to
10 CFR Part 100.11(a) (3) which requires the population center boundary to be
at least'l~ times the lPZ radius. 65 The Board finds that the' proposed site,
complies with the population density and land use characteristic criteria of 10
CFR Part 100.
'
,
"
.
SOSSR, p. 2·1.
SIIbid.
S 2!d. at p. 2.2.
uIbid.
64ld. at p. 2·3.
ulbid.
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The nearest transportation facilities are State Highway S4 and the Illinois
Central Gulf Railroad, which run parallel to one another and are located about
3400 feet from the proposed reactor containment building.
Staff has
evaluated the effect on the plant of major accidents which could occur' on the
highway and railroad and concluded that these transportation facilities need not
be considered in the design of the proposed facility.66
There are four smatl airfields located between five and ten iniles from the
site. The nearest is six miles ESE from the plant. Three of these fields serve only
single-engine private aircraft, while the fourth accommodates only a singleengine helicopter. The nearest commercial airfield is Decatur Airport, about 22
miles south of the site. On the basis of previous Staff studies, the prob'ability of
impact on a station located at the given distances from the airports described
above and 'with the general 'overflight activity associated with this site 'is
acceptably small. The Staff concludes that the proposed facility need not be
designed nor operated with special provisions to protect the facility against the
'
effects of an aircraft crash.6 7
The closest active military facility, Chanute Air Force Base, is 37 miles ENE
of the site. The site'is also located more than five miles from the nearest flight
path of a low-altitude, high-speed, military training route. The Staff concludes
that the distances of these military facilities from -the site are such that they
need not be considered in the design of the plant.68
'All industrial facilities within 15 miles of the site are located in Clinton, six
miles west of the plant. The Staff has evaluated the materials stored at these
facilities to determine the types and quantities of potentially hazardous or
volatile chemicals. Based on the distance of these facilities from the proposed'
plant and the types and quantities of materials located there, the Staff concludes
that the effect of an industrial accident or an inadvertent chemical release need
not be considered in the design of the proposed CPS.6 9
Six pipelines carrying natural gas, oil or petroleum products cross the site
and its vicinity. Four of these lines approach no closer than 12,000 feet from the
plant. They include a 2-inch diameter natur~l gas pipeline 12,000 feet away, and
a 24-inch diameter pipeline and two 8-inch diameter pipelines, all carrying
liquefied petroleum gas (LPG) and all located 13,700 feet from the plant. The
Applicant has proposed no relocation of the 2-inch and 24-inch pipelines and
only minor relocation of the two 8-inch lines, where the closest 'point of
approach to the plant would remain unaltered. The Applicant will replace those
sections of the lines which pass under the cooling lake with new river grade

The

"Id. at p.3-1.
6'7lbid.

'I/d. at p. 3-2.
"Ibid.
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pipeline. The Staff finds that these four lines, at their present locations and
proposed relocations, will pose no threat to the safe operation of the plant. 7o .
An 8·inch diameter pipeline owned by the Ashland Oil Company approaches
within 250 feet of the 'proposed plant. The Applicant has stated in recent
amendments this pipeline will be abandoned and capped prior to stiltion
operation. The Staff fmds that when this line is abandoned and capped it will
pose no threat to the safe operation of the plant. 71
A 14-inch diameter pipeline owned by the Shell Oil Company carries
petroleum products, including LPG or propane, at a maximum flow'rate of 4500
barrels per hour and' at pressures of about 1000 psi. This line presently passes
within 1000 feet of the proposed plant. A pumping station for this line is
located about one mile SSE of the proposed plant. The Staff and the Applicant
performed analyses of possible accidents 'involving this line and agree that a
double-erided rupture of the line follo~ed' by a' delayed ignition' event' of a'
propane·air cloud is the controlling event in determining a possible hazard to the
plant. As a result of its analysis, the Staff finds a minimum distance of about
4600 feet to be required from the pipeline to the plant to limit the overpressure
from a postulated detonation so that it does not exceed the 3.3 psi which the
Applicant states that station Category I structures will be designed to withstand.
The Applicant has agreed to relocate thi's pipeline to be no closer than 4600 feet
from the nearest Category I structure. In 'agreeing to this larger separation
distance, the Applicant has stated that it may present during the next calendar
year further information that might make a shorter separation distance
acceptable to the Staff. The Staff has agreed to review this' additional
information, but reserves the right to reject a shorter distance should the new
information fail to satisfy Staff concerns in this matter. 72
At the time of the hearing. the Applicant did not have an 'agreement
authorizing it to move the line. Such an agreement has subsequently been
reached and has been provided to the Board as an attachment to 'an affidavit
dated August 7, 1975, by'Spottswood B. Burwell attesting that the Staff fmds
the agreement to be satisfactory. Without objection from the other parties, the
Staffs motion of August 7, 1975, to admit Mr. Burwell's affidavit as Staffs
Exhibit 5 is granted.
The Staff fmds that the' pipelines, modified as described above, pose no
threat to the plant. 7 3
The Board fmds that the potential effects of nearby industrial, military, and
transport facilities satisfy the criteria of 10 CFR Part 100.

7°/d. at pp. 3.2 and 3-3.
71 Id. at p. 3.3.
72 It!. at p. 3-4.
7 sId. at pp. 3·2 through 3·6; AfrIdavit of Burwell.
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,A description of meteorological, conditions at the site, - including the
climatology of the region, local meteorological conditions, and expected severe
weather, is presented in Section 2.6 of the FES. The CPS site is located in a
region where average ,atmospheric dispersion conditions are superior to the
majority of other nuclear station sites reviewed by the NRC Staff. A comparison
of the short.term atmospheric dispersion values at the prop'osed CPS site ,with
similar values for other sites evaluated by the Staff indicates tha t the dispersion
conditions for the CPS are better than those of about '0/.. of the other sites. 74
'
,- An onsite meteorological measurements program was initiated in April 1972.
The program is commensurate with the recommendations and intent of
Regulatory Guide 1.23 (Onsite Meteorological Programs, February 1972).75 The
Applicant has submitted onsite joint frequency distributions of wind speed and
direction at the 1~m .level by ~tmospheric stability (as defined by vertical
t~mperature gfadient' between 10m and 60 m) for the period May 1972 'through
April 1973 in the format suggested in Regulatory Guide 1.23. These data were,
used in th~ calculation of accident and annual average relative concentration
values. The Staff concludes that the onsite joint frequency data for the period
May 1972 through,April 1973 provide an acceptable, basis to make conservative
and representative estimates of atmospheric dispersion characteristics for routine
and, aC.cidental gaseous releases from, the plant. The Applicant's meteorology
program is continuing and will provide an, expanded data based upon which the
operating technical specification may be established. 76
' 0
,All Category I structures exposed to tornado forces and needed for safe
shutdown of the station are being designed to resist a tornado with a rotational,
velocity of. 290 mph at a radius of 150 feet, a translational velocity, of 70 mph,
and an external pressure drop of 3 psi within a 1.5 period acting upon fully
enclosed areas. The design conditions are in agreement with the design basis
tornado characteristics for Region I given in Regulatory Guide 1~76.77_ The Staff
concludes that there are no meteorological characteristics that would preclude
acceptability. of this site for nuclear reactors of the type and size proposed.78
The Board concurs in this fmding.
The Staff has reviewed the flood protection, design of the proposed facility
as it relates to the probable maximum flood at the cooling lake dam and,the
consequent backwater effect at the plant and screenhouse sites and to local
flooding in the station area and finds that the design is -a4equate for. ,safe
operation of the reactors. 7~
"'
.0'

HId. at p. 4·1.
p. 4.1.
HId. at p. 4·2.

15 SSR,

77/bkJ.
7

lId. at p. 4.3.

7' Id. at pp. 5·2 and 5·3.
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. ,To determine the adequacy of the lake for cooling, the Applicant used a
1DO-year mean recurrence· interval drought as the design basis. drought_. The
resulting water surface was estimated at 682.4 feet msI. Since this elevation is
7.4 feet above the top ofthe.submerged dam of the ultimate heat sink, 675 feet
msl, and 5.4 feet above the low water design operating level, 677 feet msl, a
100-year drought will not affect the performance of the emergency pond.or
plant operation. In the event of a more severe drought, plant operation will be
curtailed. The Staff has reviewed' the Applicant's drought analysis and finds it
acceptable. In the unlikely event of. a failure of the cooling lake dam, emergency
plant shutdown and cooldown will be accomplished with cooling water stored in
the·ultimate heat sink, which is designed to seismic Category I, and located in.
the basin of the lake itself.8 0
The Staff conducted an independent. transient analysis using its own
estimates of conservative hydrometeorological parameterS and confirmed that
the water supply inventory contained within the emergency pond is adequate
and provides additional margin to assure a continued cooling supply to maintain
shutdown for a period of time considerably longer than 30 days. Furthermore,
the .Staffs analysis demonstrated that the maximum plant intake temperature
will not exceed the design basis temperature, 95°F. Therefore, the Staff
concludes that adequate cooling water can be stored and made available at the
site to achieve a safe shutdown for the type and· size of nuclear reactors
proposed in the event the Clinton Lake Dam is breached. 8 1) •
. The surface water, of the Salt Creek is not used for drinking purposes.
Groundwater usage in the vicinity of the plant is limited to public, domestic, and .
agricultural water supply. Twenty-five public water wells are located between I
five and fifteen miles from the plant, none of which are industrial wells. Within
five miles of the plant site, the principal aquifer is the Mahomet Bedrock Valley
outwash deposit, a defmed aquifer. This is effectively isolated from the plant by
several layers of thick and tight glacial till. As requested by the Staff, Applicant
provided a conservative analysis of the effects of a postulated accidental sp'ill of
liqUid radioactive ;wastes into the groundwater and found a groundwater travel
time of about 11 years from the radwaste building to the Jake shore. The Staff,
found that the procedures and conclusions reached by Applicant are conservative and acceptable., Through an independent analysis, the Staff determined that
the dilution of liquid radwaste by dispersion would occur by mixing with the
surface waters of the reservoir's North Fork. The Staff has concluded that there
are no hydrological characteristics that would render this site unacceptable. 8 2
, ,.The Board fmds that the proposed site satisfies the hydrological criteria of
10 CFR 100.

• old. at p. 5-3.
at pp. 5-4 and 50S.
12/d'. at pp. 5-5 through 5-7.

I I Id.
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· The site is located within the Glaciated Till Plain section of the Central
Lowland Physiographic Province. The terrain of central Illinois is typical of the
province and consists of undulating low relief topography formed by glacial
drift. Bedrock consists of a sequence of alternating beds of shale, sandstone,
limestone, siltstone, clay and coal of Pennsylvania age. The Precambrian
basement rock is primarily granitic and contiguous with the Canadian shield
rocks which outcrop to the north. There are no known structures or features iIi .
the deeper stratigraphic sequence beneath the Clinton site which present a
geologic hazard to the nuclear plant. Three faults have been identified within the
region. These are the Oglesby, Tuscola and Sandwich faults. All are inactive and
have not experienced movement within recent geological time. They are' well
removed from the site. The Staff concludes that these three faults need not be '
considered as impacting the station design at the selected site. 83
The site is located within the Central Stable Region Tectonic Province. Three
shocks of intensity VII, six of intensity VI, eleven of intensity V, as well as
many smaller events, occurred between 1881 and 1970 within approximately
200 miles of the site. Consequently, the Staff assumes that the structures in the
vicinity of the site have seismogenic potential similar to'those elsewhere in the
Central Stable Region, some of which have generated earthquakes of intensity
VII-VIII. This, together with the frequent occurrence of an intensity of VII
within 200 miles of the site, causes the Staff to conclude that an earthquake of
intensity VIII occurring in the vicinity of the site must be considered in
establishing the Safe Shutdown Earthquake (SSE) for the station design. Ground
motion at the site resulting from this postulated earthquake may be character·
ized as multifrequency shaking of relatively short duration (up to IS seconds)
with peak ground accelerations of about 0.25 g at building foundation levels. 84
The seismically active Mississippi Embayment earthquake zone is located to
the south of the site. The Applicant took ,the position that the Mississippi
Embayment earthquake zone is terminated on the northeast by structures of the
fluorspar fault complex in southern Illinois. Attendant to that position', the
Applicant asserted that the historical earthquake activity in the Wabash Valley
fault zone, northeast of the Rough Creek fault zone, which forms the northern .
boundary of the fluorspar fault complex, reflects a separate zone of tectonism
that is unrelated to the Mississippi Embayment earthquake zone. As an
extension of these positions, the Applicant asserted that earthquakes as large as
the 1811-12 sequence centered in the Mississippi Embayment 'zone near New
Madrid, Missouri, could not occur 'further north than the fluorspar fault
complex region in southern Illinois, about 200 miles south of the site. A number

8

sId. at pp. 6-1 through 6-3.
at pp. 64 and 6-S.

84[d.
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of detailed geological and seismological arguments were made by the Applicant
"
.
in support of these positions. 8 5 "
The Staff considers the structural relationship between the Rough Creek.
Cottage Grove fault zone and the zone of faulting that extends from the
Mississippi Embayment northeastward into the Wabash Valley to be'unresolved
by the available geological and geophysical data and cannot accept the fluorspar
fault complex as the northeastern terminus of the Mississippi Embayment'
earthquake zone. The Staff takes the conservative position that the Mississippi
Embayment earthquake zone may continue northeastward as far as indicated by
historical seismicity in the Wabash Valley areas. 8 6 '
, The Staff has assumed that an earthquake equal in magnitude to those of the
1811·12 series could occur within the Wabash'Valley area 110 miles southeast of
the site. An earthquake of intensity XII (MM) is, therefore, postulated to occur
110 miles southeast of the site. Such a quake would result in an intensity of
VIII·IX at the site. For this earthquake the ground motion may be characterized
as sinusoidal·like motion'representative of surface waves in the earth's crust. The
frequency of the shaking is predominantly in the period of 1 to' 3 seconds and
the duration may last from 1 to 2 minutes. About 60 cycles of shaking with
peak accelerations of about 0.15 g would result based on Staff estimates. 8 7
The Staff concludes that the characteristics of the SSE used for station
design should be derived from both the intensity VIII earthquake occurring in
the vicinity of the site and the intensity XII earthquake occurring in the Wabash
Valley. The Applicant has incorporated the ground motion described previously
for the intensity VIII earthquake occurring in the vicinity of the site in the
Clinton SSE. This has been reviewed and accepted by the NRC Staff. 8 8
The Applicant, although it has agreed to incorporate a long duration, low
frequency period of ground motion into the design criteria, has not .accepted the
specific criterion proposed by, the Staff. Its position is based on its view that the
intensity ,XII earthquake could not occur in the Wabash Valley and should not
be considered to have a possibility of occurrence closer than about 190 miles
from the site. Discussions on this matter are continuing between the Staff and
.
the Applicant. 89
Despite this disagreement, the Staff concludes that resolution of the matter·
does not impact the work to be performed under the authority of the Limited
Work Authorization and that the current Staff recommended criteria will not
preclude a feasible design and construction of the station Category I structures.
Should it ultimately be found necessary to include the long duration, low

, a sId. at pp.

6.5~'nd 6-6.

a 61d. at p. 6-7.

a'ld. at p. 6-8.
at pp. 6-8 and 6·9.
atld. at p. 6·9.

a ald.

627

frequency ground motion with peak accelerations of 0.15 g in the SSE for
station design' currently recommended by the Staff, this can be done at any time
prior to the start of construction of station Category I,structures·. 90 This matter
will be resolved prior to issuance of the Construction Perniit. 91 ,
The Staff has reviewed the undisturbed foundation soils beneath the reactor
buildings and attached structures an<i'has concluded that it "is possible to desigrl
suitable foundations for the structures at the site. Also the Staff concludes that.
the selected structural fill mat~riai is suitable for this application and that the
criteria for fill material placement and compaction assure an adequate base upon·
which to place the CPS structures.92
:;'
,
'
From the Staff analysis and evaluation 'of available geologic, seismicity; and
subsurface data,' including. the results of investigations, performed by the,
Applicant, the' Board concludes that, there are no corresponding considerations.
that would preclude the acceptability of the site for reactors of the size and type
proposed.93
,.
As stated',supra, the Board had determined, that, based upon the available,
information and review to date, there is reasonable assurance that the proposed
site is a suitable location for this facility.
"

v. CONCLUSIONS OF LAW AND DECISIONAL CONDmONS
The application and' the proceeding thereon to date' coinply with the
requirements of the Atomic Energy Act of 1954, as' amended, and the
Commission's Rules and Regulations. As noted above, the Board is issuing this
Partial Initial Decision 'limited to a review of the rec'ord to date' on .
environmental matters and on the matter of site suitability. The record will be
continued for, the subsequent submission of additional evidence on radiological
health and safety matters, after which the Board wilt'review the entire record in
this proceeding and will render its ultimate Initial Decision regarding the
issuance or denial of construction permits based, upon the remaining issues
designated in the Commission's Notice of Hearing herein.
The Board has reviewed the entire record in this proceeding, including all of:
the proposed findings of fact submitted by the parties:Those proposed fmdings
submitted by the parties which are not incorporated directly or inferentially in
this Partial Initial Decision are herewith rejected as being unsupportable in fact
or in law;or as being unnecessary to the rendering of this decision .
•1

'Old. at pp. 6-9 and 6·10.
, I The Board notes that a recent amendment to the PSAR (Amendment 32) provides
additional commitments on this matter. The Staffs views on this new material are still
unknown.
'2SSR, p. 6·11.
"Ibid.
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The Board has given careful consideration to all of the documentary and oral
evidence' presented by the parties. Based upo~ our review of the entire record in
this proceeding and 'the foregoing findings, and in accordance with 10 CFR
§50.IO(e) arid 'Appendix D of 10 CFR Part 50 of the Commission's Regulations,
'I
'
.
the Board has concluded as follows:
(a) The environmental review performed by the Staff pursuant to the
National Environmental Policy Act of 1969, as presented in the FES (Staff
Exhibit I), and as further augmented and modified by the Staffs supplemental written andoral testimony in this proceeding, has been adequate.
,(b) The certification issued to the Applicant on August 25, 1975, by the
I
Illinois Environmental Protection Agency pursuant to Section ,40 I (a)(1) ,of
the, Federal Water poliution Control Act Amendments of 1972, (FWPCA)
satisfies the requirements of Section 401 of said FWPCA.
'
,~
-(c) The conditions imposed by the State of Illinois (Applicant Exhibit 9)
in the Sectio'n 401 FWPCA certification shall 'be incorporated as conditions
,in the LWA and the constru'ction pemuts, if issued, pursuant to the
, provisions o~Section 401(d) of the FWPCA.
(d) The requirements of§ 102(2XC) and (D) of the Nationa'l Environme~ta1 Policy Act -of 1969 and Appendix D of 10 CFR Part SO', h~ve been
.: complied with in this proceeding.
"
,
(e) Having given independent consideration to the final balance among
conflicting environmental factors set forth in the record of this proceeding
with a view to ,determination' of the app~opriate, action to be taken and
having weighed the environmental, economic, technical, and other benefits
against the environmental costs and considered available alternatives; the
Boarq has determined that the appropriate action to be taken (if this Board,
after hearing the evidence in the radiological health and safety phase of this
proceeding should make affirmative findings on issues I, 2 and 3, and a
negative finding on issue 4 set forth in the Notice of Hearing) is issuance of
,'. constnlction 'permits' for the proposed Clinton Power Station facility, subject
to the following conditi(:>ns for the protection of the environment:
(i) Those conditions set forth by the Staff in the FES at page iii, para. 7;
;, '(ii) Those :conshtiction related commitments of the Applicant set forth
in the FES at §4.5.l and augmented by the Staff at §4.5.2; and
(iii) Those additional monitoring activities set forth in' 'the FES as
modified in section III G, Environmental' Monito'ring;' of this Partial Initial
Decision.
I'
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, (f) ,Based on the ,available information and review to date, there is
reasonabie' assurance that the CPS site is a suitable location for nuclear
power reactors of the general size and type proposed from the standpoint of
radiological health and safety considerations, under the Atomic Energy Act
of 1954, as amended, and the rules and regulations promulgated by the
Commission pursuant thereto.
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In sum, the Board concludes that the action to be taken at this time is the
issuance of this, Partial Initial Decision covering all environmental iss~es and
certain site suitability issues, subject to the conditions recited herein, recognizing
that such action will permit the Director, Division of Reactor Licensing, to issue
the limited Work Authorization requested by the Applicant.

VI. ORDER
Based upon the Board's Findings and Conclusions, and pursuant to the
Atomic Energy Act of 1954, as amended, and the Commission's Regulations, IT
IS ORDERED' tmit this Partial Initial DeCision (as it subsequently may be
modified) shall constitute a portion of the ultimate Initial Decision to be issued
upon completion of the radiological health and safety phase of this ·proceeding.
" It is further ORDERED, in accordance with Sections 2.760, 2.762 and 2.764
'of the' Commission's Rules of Practice, 10 CFR Part 2, that this ,Partial Initial
Decision shall be effective immediately and shall constitute the final action of
the Commission thirty (30) days after the date of issuance hereof, subjecttb any
review plnsuant to the Rules' of Practice. Exceptions to this Partial Initial
Decision may be flIed by any party within seven (7) days after service of this
Partial Initial Decision. A brief in support of the exceptions shall be filed within
fifteen' (IS) days' thereafter (twenty (20) days in the' case of the Regulatory
Staff).' Within fifteen (IS) days after the service of the brief of appellant (twenty
(20) days in the case of the Regulatory Staff), any other party may file a brief in
support ?f, or in oppositIon to; the exceptions.
THE ATOMIC SAFETY AND
LICENSING BOARD

Dated at Bethesda, Maryland, .
this 30th day of Sep~ember, 1975.
[The Appendix (List of Exhibits) is omitted from this publication but is
available at the Comritission's Public Document Room, Washington, D. C.]
"
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chairman
Dr. John H. Buck, Member
Richard S. Salzman, Member

In the Matter of

.

.

LONG ISLAND LIGHTING COMPANY

Docket Nos. 50-516
50-517

(Jamesport Nuclear Power Station,
Units 1 and 2)

Mr. Howard Blau. Jericho, New York, for the appellant, Oil
Heat Institute of Long Island, Inc. .
Mr. W. Taylor Rev.eley. III. Richmond, Virginia, (with
whom Messrs. Edward J. Walsh. Jr. and Jeffrey L. Futter
were on the briefs) for the applicant, Long Island Lighting
Company.
"
Mr. William Massar (Mr. James R; Tourtellotte on 'one of'
the briefs) for the NRC Staff.
.

Upon appeal from Licensing Board's denial of untimely pe'tition for leave to
intervene, Appeal Board unanimously c'oncludes that petitioner failed to make a
substantial showing of good cause for failure to me 'its petition on time within
the meaning of 10 CFR 2.714(a). The members of the' Board were not in
agreement respecting petitioner's standing to intervene and each 'member med
his own separate opinion. '
"
I:
, licensing Board order affirmed.
I.

RULES OF PRACTICE: NON-TIMELY INTERVENTION PETITIONS

its

,. In deciding whether a petitioner has shown "good cause" for
failure to
me an, intervention petition on time, a board is not to confine itself to a
consideration ,of whether· the petitioner has advanced an adequate: excuse for
being late. Even if lateness is entirely unjustified, a board must nonetheless look
at the four factors. spelled out in 10 CFR 2.714(a). West Valley, CLI.-75-4.
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RULES OF PRACTICE: NON.TIMELy INTERVENTION PETITIONS
. ,':

In considering the first factor under 10 CFR 2.714(a) ("the availability of
other means whereby the petitioner's interest will be protected"), the inquiry is
not whether other parties wili adequately protect the interest :of the untimely
petitioner, but rather whether there are other available means whereby that
petitioner can itself protect its interest. . .
'
-,

'

I

.' f I

"

RULES OF PRACTICE: NON·TIMELY INTERVENTION PETITIONS
The fourth factor under 10 CFR 2.714(a) ("the extent to which petitioner's
participation will broaden the issues or delay the proceeding") includes only. that
delay which can be attributed directly to the tardiness of the petition .
• ,
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'I'.'

I; 1 '

,_}

RULES OF PRACTICE: NON·TIMELY INTERVENTION PETITIONS. . ". 1 .
While the delay factor under 10 CFR 2.714(a) is particularly significan(it i~
not dispositive; all four factors must be weighed in determining whether there
has been "good cause" for the untimely filing of an intervention petition.
•

~

'. '

~. "

I '

.,

;

t

DECISION

October.2, 1975 ". .

, '.

The Oil Heat Institute of Long Island, Inc. (OHILI) has appealed to us under
10 CFR 2.714a fr~m the July), 1975 order of/the Licensing B03:rd denying its
untimely amended petition for leave to intervene in this :construction permit
proceeding. 1 Upon full consideration of the briefs and oral arguments of the
respective parties, we unanimously conclude that the Licensing Board correctly
determined that ORILI had failed to make '.'a substantial showing of good cause
for failure to. me [its petition], on time~~ within. the meaning. of 10. CFR
t
'. "' I.
.'.'
2.71.4(a).Accordingly, t1!~ order under ~ppeal is affirmed. .
Although in. agreement as to the required outcom~, the members :of this
Board are, not '!Jf one mind, respecting the appropriate. treatment ~nd disP9sition
of certain subsidiary questions whicn were raised and discusse~ by the parties
during the course of the appeal. Each member has·therefore prepared his own
separate opinion.
As appears ·from. those ~opinions, Mr. Rosenthal : an~ D~. Buck::.are :in
disagreement only with respect to whether ORILI's intervention petition should
have' been denied on the alternatiVe basis that there is an' absence' of suffiCient
allegations of i'injury iri fact"; in all other respects' Dr~' Buck subscribes1to tite
views
forth' in Mr. Rosenthal's opinion. On the other hand, Mr; Salzman
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agrees with Mr. Rosenthal on the "injury in fact" question'but cannot go along
with significant portions of the balance of Mr. Rosenthal's discussion pertaining
to OHILI's standing. In these circumstances, although Mr. Rosenthal's opinion is
not being denominated as the opinion of the Board, each of the conclusions
reached therein has the general support of a majority of the Board.
: Ins so ORDERED.' ,
'FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
,-'

",

I '_,'

Margaret E. DuFlo
"
Secretary to the Appeal Board
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OPINION OF MR. ROSENTHAL:
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"

This appeal comes to us on these facts:' •.
On September 20, 1974; the Commission published its notice ofhearirig on
the application of the Long Island lighting Company for permits to construct
Units-} and '2 of the Jamesport Nuclear Power Station, to' be located in the
vicinity of the Town of Riverhead, Suffolk County (Long Island),New York; 39
F.R. 33817. The notice established October 21, '1974 as the last day for the
fIling of petitions for leave to intervene.~,
. ", '
""
! ' 'OHILI did not seek to intervene until March 11, .1975-more 'than 4Y2
months after 'the expiration of the prescribed deadline. In'itspetition, OHILI
sought to justify its untimeliness on the ground that it had not been aware of the
notice' of, hearing for an unspecified period following ·issuance' 'and, after it
learned of the notice, "some months" elapsed while it sought to retain counsel
and ,to raise sufficient funds from its members to 'cover the expense of legal
represent'ation in the proCeeding::
'
.• " I
'I,
OHILrs interest in the proceeding was said to stem from the fact that it is a
trade' asSociation representing' more than ,300 horrie heating 'oil dealers doing
business in' Nassau and Suffolk counties. According to the petition, over 80% Of
the approximately 770,000 homes 'located in those counties are now heated by
oil. Each of the Jamesport units would be capable of supplying the 'heating
requirements of 100,000 homes. Thus, it was alleged,' the consequence of the
construction and operation 'of those units would be that present or potential
customers of OHILI members'would be serviced instead by the nuclear facility.

This in tum would have "patently. adverse economic effects on". the OHILI
members.
10 C.F.R. 2.714(a) requires intervention petitions not merely to establish
the petitioner's interest but, as well, to identify the specific aspect or aspects of
the subject matter of the proceeding as to which intervention is sought and to
set forth with particularity the basis for the petitioner's contentions with regard
thereto. Although it appears from the petition that OHILl's counsel was aware
of Section 2.714(a), and had at least some familiarity with its terms, no attempt
was made to, comply with the contentions requirement. Nor was there
observance of the additional requirement that the petition be under oath or
affirmation and be accompanied by a supporting affidavit.
In its answer to the petition; the NRC staff took the position that OHILI
had alleged a sufficient mterest and that it had also made "a substantial showing
of good cause for [the] failure to file [the petition] on time" within the
meaning of Section 2.714(a). The staff urged that OHILI be given 30 days
within which to cure the above-noted defects in the petition.
For its part, the applicant asserted that th~ petition should be denied
outright. Contrary to the view of the staff, it insisted that there had not been a
substantial showing of good cause for the untimely filing. Beyond that, the
applicant questioned OHILl's standing on the ground, inter alia, that no basis
had been assigned for believing that electricity generated by the. Jamesport
facility. would in fact be used by homeowners in the stead of OHILI members'
heating oil. .
..
.
.
.
. On April 30, 1975, the Licensing Board entered .an order which, without
reaching the issues of untimeliness and standing, granted OHILI fifteen days in
which to submit an amended petition. Such a petition, duly verified, was ftled
within the prescribed period. In addition .to .reasserting its previous averments
regarding the cause of its .untimeliness and the basis of its interest, OHILI
advanced numerous contentions in such. safety and environmental areas as the
need for the power to· be generated by the proposed nuclear facility; the
environmental suitability of the selected site; the applicant's financial qualifications to construct and operate the facility; compliance with the Commission's
siting criteria established by 10 C.F .R. Part 100; transportation of radioactive
wastes; and the sufficiency of the applicant's quality assurance and security
programs.
.
I
. Based upon its belief that the amended petition cured .the defects in the
initial petition, the staff .urged that it be granted .. The applicant, however,
continued to press the views which it had previously advanced in opposition to
"
the grant of intervention.
In its July 1 order, the Licensing Board concluded that good cause had not
been shown for the late filing; that "the question of interest [had not. been]
established"; and . that· OHILI's contentions "have been developed. by -other
J.

•
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parties, who are very capable, of thorough participation in this proceeding."
NRCI-75/7 at 25. 1 OHILI thereafter noted a timely appeal.

I
Section 2.714(a) provides that an untimely intervention petition "will not be
entertained absent a determination by [the Licensing Board] that the petitioner
has made a substantial showing of good cause for failure to file on time ...." In
deciding the "good cause" question, the Board is not to confme itself to a
considera'tion of whether the petitioner 'has advanced an adequate excuse for
being late. Even if the lateness is entirely unjustified, the Board must nonetheless
look at foui. factors spelled out in: Section 2.714(a):
(1) The availability of other means whereby the petitioner's interest will
be protected.
..
,
(2) The extent" to which the petitioner's participation may reasonably be
expected to assist in developing' a sound record.
'
(3) The extent to which petitioner's interest will be represented by
existing parties.
. ,
(4) The extent to which the' petitioner's p'articipation will broaden the
issues or delay the proceeding;
,
.
,
.,

See Nuclear Fuel Services, Inc. (West Valley Reprocessing Plant), CLI-754,
NRCI-75/4R 273, (April 17,: 1975)" reversing ALAB-263, NRCI-75/3, 208
(March 28,1975). See also Virginia Electric and Power Co. (North Anna Station,
Units 1 and 2), ALAB-289, NRCI-75/9 395 (September 18, 1975).
In addition to those four factors, which come into play only in circumstances where the intervention petition is untimely, Section 2.714(a) refers to
th~ee. other factors which are detailed in Section· 2.714(d) and are to be
considered in passing upon all intervention petitions-whether or not tardy:
, :
(1) The nature of the petitioner's right under the Act to be made a JXlrty
to the proceeding.
.
. ~ (2) The nature and extent of the petitioner's property, financial, or other
in terest in the proceeding.
, (3) The possible effect of any order which may be entered in the
. proceeding on the petitioner's interest.,
Neither the Commission' nor this Board found it necessary to address these
factors explicitly in West Valley, for the reason that on the facts of that case no
•

, " . :

'

•

~

,f

,

•

,

•

In this last respect, the Board had previously granted intervention petitions ftIed by
Suffolk County, New York; the Town of Riverhead; the League of Women Voters of
Suffolk County; Concerned Citizens of Suffolk County; the ,Environmental Protection and
Progress Committee of Local 25, International Brotherhood of Electrical Workers; and the
New York State Atomic Energy Council (as an "interested State" within the meaning of 10
C.F.R.2.715{c».
,

I
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question was presented respecting the peti'tioner's interest or how it might be
affected by the outcome of the proceeding.2 Here, however; the situation is
markedly different-a substantial question has been raised respecting whether
OHILl's interest, as articulated in its petition, is sufficient to confer standing to
intervene in the proceeding. OHILI's standing therefore must be considered here;
indeed, it is appropriately treated at the threshold since, if standing is manifestly
lacking, the petition was rightly denied without regard to any other considerations.
, A. In' its answer to th~ OHILI petition, the applicant suggested that the
petition ~'provide[d] no grounds for belief that electricity from Jamesport
would in fact be used by home owners in lieu of [OHILI] members' heatIng oil"
(emphasis in original). The Licensiflg .Board apparently had this suggestion in
mind when, in its order denying the' p~tition':it characteri~ed OHILI's allegati~n
of a "unique interest 'because of 'a potential economic los~ if possible future
potential customers do not use oil heat" as being :'entirely speculative and
conjectural." NRCI-75/7 at 25. And, although not altogether clea~ from the
order, it seems likely that the Board's ultimate conclusion that "the ques'ticin of
inte~est i~ not established" flowed fr~m this ~haracterization.
.
I cannot accept this analysis. True, enough, since the facility,has not been
built (let alone placed in operation), OHILI has not as ye'! suffered any. actual
injury. Moreover, there is no way of determining at this juncture-many years
before the first electron would be dispatched' from Jamesport if built';""precisely
what competitive impaCt riUght be felt by OHILI members; 'But 'it s'carcely
follows that OHILI's assertions rega'rding injury inr'fact are' subject' to being
dismissed as pure (conjecture.
"
. , ,',;',
Neither the Atomic Eriergy' Act n'or 'the 'Commission's implementing
regulations require, as a precondition to'interVentio'n', that it be established that
the asserted interest of the 'petitioner will be affected by the licensing proceedirig
in question. Rather, the standard which has 'been adopted is' whether that
interest "may" be affected. Section 189a. of the Act, '42 U.S.C. '2239(a); 10
C.F.R. 2.714(a). The reason seems clear. Prior to the commencement of
construction of the' facility, it is unlikeiy that any harm could materialize;
indeed, some types of harm would occur, if at all; only after construction has
been ;completed and 'the operational stage has been 'reached. Consequently, at
the inception of a licensing proceeding, it will generally not be possible for a
would-be, inten:enor to, establish more than the potentiality of his sustaining
i~jury "
, "
' " ' ,',
.
' 1'
,
,I ,
. , ':
It seems to me beyond doubt that OHILI has alleged sufficient facts to
establish that its members may be injured in fact if Jamesport is constructed-arid
placed, in operation. Indisputably, both· oil and electricity' can be and are
employed for the purpose of heating residences and, in the past, there frequently
,

•

2

~

1
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The same was true in North Anna 1 and 2, ALAB-289, supra,
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ha~

been vigorous competition between oil suppliers and electric utilities for
some heating customers., Given the present situation regarding the quantum of
available electric power, the competition may have abated in some areas; the
applicant has called attention to the fact th~t, by agreement ,with the New'York
State Public Seryice Commission, since, April 1974 it has not been promoting the
use of electricity for heating purposes by advertising or otherwise. There is no
reason to suppose, however,.that the status quo 'in this regard will be preserved
indefInitely, particularly if significant new power generating sources (such as
Shoreham and Jamesport 3 ) become available to the applicant: And if, as ~eems
more probable than not, the price of oil continues to. escalate, electricity may
prove to be a most formidable, competitor f~r the ~eating ,dollar of the home
owner in Nassau and Suffolk Counties.
.,
.- It .follows that, if properly asserted injury in fact (existing or potential as the
case may be) is enough, to confer. standing to intervene in a NRC licensing
proceeding"OHIU plainly. has the requisite standing here. The Supreme Court
has held, however, that, in judicial proceedings at least~ actual or threatened
injury in fact is ,not sufficient, in and of itself, to create stan'ding to challenge
past or prospective federal administrative action. In addition, it must appear that
"the interest sought to be protected by the complainant is arguably within the,
zone of interests to be protected or regulated by the statute or constitutional
guarantee in question." Association of Data Processing Service Organizations v.
Camp, 397 U.S. 150, 153 (1970).4, It is noteworthy that Data Processing
Service, as the,' present case, ,involved a claim of standing grounded solely upon
threatened competitive injury; specifica,l1y, ,the plaintiffs were, challenging as
unlawful a ruling of the Comptroller of the Currency which allowed national
banks, under his supervision to provide data processing services which otherwise
might have been performed by the plaintiffs themselves. And the, majority's
ad<?ption of the "zone of interests" test, represented a non-acceptance of the'
view of, two, members of the Court that ','standing exists. when the pla,intiff
alleges): .. that the challenged action has caused him injury in fa~t, economic or,
otherwise," and that ~'no .further inquiry is pertinent to its existence." 397 U.s.17i~73.5
,-..
'"
' , ,

at

I

..... "

I

,.

II

"

3 A construction permit for the Shoreham Nuclear Power Station, also to be located in
Suffolk, County. was issued, in April 1973. See ALAB-156, 6 AEC 831 (1973). ,The
Shoreham and Jamesport facilities would have a total generating capacity of approximately
3100 MWe. '
'
,
, 4See also Sierra Qub v! Mortori, 405 U.S. 727. 731-33 (1972); United States v. SCRAP,
412 U.S. 669, 686 (1973) •.
sThe separate opinion of Justice Brennan expressing this view, joined in by Justice
White, related to both Data Processing Service and Barlow v. Collins. 397 U.S. 159 (1970).
In Barlow, the majority of the Court applied the same "zone of interests" test in
determining the standing of tenant farmers 'to' challenge an administrative regulation
affecting an economic (albeit not a competitive) interest possessed by them.
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In light of Data Processing Service, there are two questions which are central
to the resolution of the standing issue here. The first is whether OHILI has
asserted any interest which might arguably be within the "zone of interests" to
be protected or regulated by either or both of the statutes enforced by this
Commission in licensing proceedings'-'-the Atomic Energy Act'and the National
Environmental Policy Act. The second question is whether, assuming that the'
"zone of interests" test is not satisfied in this instance, a less restrictive standard
governs the determination of standing to intervene in a NRC administrative
proceeding. What this question essentially comes down to is' whether the
provision in Section 189a. of the Atomic Energy Act for the admission to such
a proceeding of persons "whose interest may be _affected by the proceeding"
means that only "injury in fact" need be shown. "
, '
B. Neither Data Processing Service nor any subsequent Supreme Court
decision of which I am aware contains a precise articulation respecting what
must appear in the terms or legislative history of a statute in order to justify the
conclusion'that a particular asserted interest "arguably" falls within the "zone of
interests" to be protected or regulated by that statute. It is reasonably apparent,
however, from such decisions as Arnold Tours v. Camp, 400 U.S. 45 (1970), that
it is enough if the statute or its history discloses some broad congressional
purpose which at least indirectly touches upon the asserted interest in issue. See
also Investment Company Institute v. Camp, 401 U.S. 617, 620·21 (1971):'
1. It seems manifest that OHILI's interest in avoiding the competition which
allegedly 'would be engendered by the construction arid operation of the
Jamesport facility is wholly foreign to the policy underlying the Atomic Energy
Act. The only reported judicial decision applying 'the "zone of interests" test to
determine standing under that Act found" [t] hat policy, stripped of its verbiage,
[to be] simply to make certain that this country would continue to lead all
other countries 'in'the research, development and application ~f atomic energy."
Nuclear Data, Inc. v. Atomic Energy Commission, 31 Ad. L. 2d 63,71 (N.D.'Ill.
1972), citing the declaration of policy set forth in Section 1 of the Act; 42
U.S.C. 2011. This statement may well reflect an unduly narrow perception of
the bounds of the "zone of interests" protected or regulated by the Act; it does
not appear, for example, to take into account the radiological health and safety,
common defense and security or antitrust provisions of the statute. Be that as it
may, however, the Act and its history are barren of the slightest manifestation of
a possible legislative concern (in other than an antitrust 'context) for the
protection of the competitive position of commercial entities engaged in the saie
of fossil fuels. To the contrary, from all objective indicia one would have to
conclude that the furtherance of that kind of interest was far removed from the
contemplation of the sponsors of the Act.
, 2. Section 2 of the National Environmental Policy Act, 42 U.S.C. 432i;'
establishes the purposes of that Act to be,:
'
,c,

.. '
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To declare a national policy which will encourage productive and enjoyable
harmony between man and his environment; to promote efforts which will
prevent or eliminate damage to the environment and biosphere and stimulate
the health and ,welfare of man; to enrich the understanding of the ecoiogical
systems and natural resources important to the Nation; and to establish a
Council on Environmental Quality.
This statement of purpose is buttressed by the Congressional- declaration of
national e~vironmental policy contained in Section 10 1,42 U.S.C. 4331:
, (a) The Congress, recognizing the profound impact of man's activity on the
interrelations of all components of the natural environment, particularly the
profound influences of population growth, high-density urbanization,
industrial expansion, resource exploitation, and new and expanding technological advances and recognizing further the critical importance of
restoring and maintaining environmental quality to the overall welfare and
,development of man, declares that it is the continuing policy of the Federal
Government, in cooperation with State and local governments, and other
concerned public and private organizations, to use all practicable means and
measures, including financial and technical assistance, in a manner calculated
to foster and promote the general welfare, to create and maintain conditions
, under which man and nature can exist in productive harmony, and fulfill the
social, economic, and other requirements of present and future ,generations
of Americans.
,
(b) In order. to, carry out the policy set forth, in this chapter, it is the
continuing responsibility of the Federal Government to use all practicable
means, consistent with other essential considerations of national policy, to
improve and coordinate Federal plans, functions, programs, and resources to
the end that,the Nation mayo

(I) fulfill' the responsibilities 'of e~ch' generation' as trustee of the
environment for succeeding generations;
,

"

• (2) assure for all Americans safe, healthful, productive, and esthetically
and culturally pleasing surroundings; ,
(3) attain the widest range ~f beneficial uses of the environment without
degradation, risk' to health or safety, or other undesirable 'and unin·
':: tended consequences;
,
.
(4) preserve important historic, cultural" and natural aspects of our
national heritage, and maintain, wherever possible, an ,environment
which supports diversity and variety of individual choice;
(5) achieve a balance between popUlation and resource use which'will
_permit high standards of living and a wide sharing o'f life's amenities; and
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"' (6) enhance the quality" of 'renewable· resources and approach the
" maximum attainable recycling of depletable resources.
, '(c) The Congress' recognizes that' each pers,on should enjoy a: healthful
environment and that each person has a responsibility to contribute to the
preservation and enhaiiceineni of the environment. '
.-"
,

t

,

Many of the judicial decisions concerned with NEPA standing have looked to
one or both of these sections for guidance in ascertaining the scope of the '''zone
of interests" protected by that Act. See e.g. Harlem Valley Transportation Assn
v. Stafford, 360 F. Supp. 1057 (S.D. N.Y. 1973), afFumed, 500 F.2d 328 (2nd
Cir. 1974); Scherr v. Volpe, 336 F. Supp. 882 (W.D: Wis. 1971), affirmed, 466
F.2d 1027 (7th Cir. 1972); Sierra Club v. Hardin, 325 F. stipp. 99 (D. Alaska
1971); Ely v. Velde, 321 F. Supp. 1088 (E.D. Va. 1971); affirmed in "p~rt and
reversed in part, 451 F.2d 1130 (4th Cir. 1971). Beyond that, my research has
not uncovered a 'single decision to' the effect" that the interests'intended to be
served by NEPA are an}' broader than those specifically'idenlified in the statute
itself. This is scarcely surprising: in light of the Act's legislative history, which
plainly shows that the underlying legislative design was to'protect environmental
values. See in particular S. Rep. No. 91-296, 91st Cong., 1st Sess. (1969), at
pp.4~8.
':,
'
These considerations lead me to the' conclusion that alleged economic harm
comes within "the ambit of the NEPA "zone of interests" if it is environmentally
related; i.e., if it will or may be occasioned by the impact that the federal action
under consideration' would' or might have upon the environment. Thus, for
example, marina operators unquestionably have standing to invoke NEPA to
complain of the introduction of destructive shipworms to the vicinity of their
places of business as the result of the operation of a ilUclear 'power facility. See
Jersey Central Power and Light Co. (Forked River Nuclear Generating Station,
Unit 1), ALAB-139. 6 AEC 535 (1973). Similarly, a commercial: abalone
fisherimm may interpose a NEPA ,challenge to a nu.clear powe~ facility on the
ground that the cooling water discharge from the facility will destroy the marine
life upon which the ab'alone feed, with resultant injury to his livelihood. See
Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,-Units 1 and
2),Al:AB.22~,8,AEC(RAI-74-8)241 (1974).!
'
!I
Here, however, we are not faced with allegations of economic ha'rm which
have an environmental relationship: Although asserting that Jamesp~rt will have
various adverse environmental effects, OHILI does not claim that any of those
effects will injure to any extent the business of its members.6 Rather, once
again, the prospective injury of which it complains stems' solely from the
additional competition which might confront the ORILI members if Jamesport
"

. ,

I

,

'

Assuredly, the passing reference in its petition to "the economic and other 'interests of
the' OHILI, its members and th'e 'customers and employees' or' the members" "(emphasis
supplied) cannot be taken to constitute such a claim.
6
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is built and placed in operation. That competition has, of course, nothing to do
with any, environmental aspect of Jamesport. Indeed, were the construction and
operation of Jamesport· to, be ultimately found to have no potential adverse
environmental impact at all, the threat of competitive· injury would not be
lessened one iota.
,.
':
Jnsofar as I. can determine, no court has held that an economic interest such
as that sought to be vindicated by OHIU is sufficient, of itself, to confer NEPA
standing. And, just recently, one court of appeals reached precisely the opposite
result on facts indistinguishable from those at bar. Clinton Community Hospital
Corp.
Southern Maryland Medical Center, 510 F.2d 1037 (4th Cir. 1975),
certiorari denied, __U.S. _ _', 45 L.Ed. 2d 700 (1975). In that case, suit was.
brought by a hospital to, enjoin the construction of a proposed, federallyassisted, hospital in. the same area. The complaint alleged, inter alia, that the
plaintiff had a pecuniary interest in the outcome of the proceeding since, it
w~uld not be able to compete ,successfully with ~e proposed hospital and
therefore would, be, forced to close. Although NEPA was invoked, it was not
asserted that any e~vironmental impact of the, new facility would cause
economic or other injury to the plaintiff. Affirming the district court's
co'nclusion that the plaintiff lacked standing (374 F. Supp. ,45'0), the Fourth
Circuit observed:
If it has in fact suffered an injury, [plaintiffs] economic well·being vis·a·vis
its competitors is certainly not "arguably within the zone of interests to be
,protected" by the Federal environmental laws. Association, 0/, Data
Processing Service Organizations, Inc., v. Camp, 397 U.S. 150,153,90 S.Ct.
,827,25 L.Ed.2d 184, (l970).
" ,

v.

510 F.2d at 1038. See also Cummington' Preservation' Committee v. Federal
Aviation Administration, 37 Ad:L. 2d 126, 130 (D. Mass. 1975) in'which the
court cited the 'dIstrict court's decision in Clinton Community Hospital with
approval and added:
:.
'
, '
NEPA was formulated to protect conservational, environmental and aes·
thetic interests. None of its admittedly broad terms protect individuals fr'om
economic loss. Cong~e~s did not intend this law.'to be a general enabling
statute allowing opponents of federal projects to,sue solely by invoking the
magic word "environment" when their injury has factually 'nothing to do
'
.
, ..
with the environment.'
In my view, these two decisions plainly accord with the general understanding of the purpose and thrust of NEPA. I am therefore satisfied that OHIU's
concern regarding enhanced economic comp~tition is not,,of itself, sufficient to'
pro,vide a basis for NEPA standing.
:,
': .
This would be the end of this part of my inquiry into standing were it not
for National Helium Corp. v. Morton, 455 F.2d 650 (lOth Cir. '1971) and
Chemical Leaman Tank Lines, Inc: v. United States, 368 F. Supp. 925 (D. Del.
,
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'

.1

"

'

(three·judge court) 1973). In National Helium, producers of helium sought to
enjoin the termination of a helium purchase contract which the Government had
entered into with them. The theory underlying the suit was that the contract
termination would adversely affect the environment 7 and, therefore, could not'
be accomplished by the Government in the absence of prior compliance with the
requirements of NEPA. Obviously, the suit was prompted by the desire of the
helium producers' not to lose the ecoriomic benefits of the contract. Just as
obviously. they were not asserting that the purported environmental effects of
contract cancellation (see fn. 7, supra) would injure them economically or
otherwise.8 Nonetheless, the Tenth Circuit held that they had standing' to
enforce their NEPA claim. Pointing to the fact that the companies alleged that
"they were seeking to protect not only their own firiancial interests, but were
also appearing as private attorneys general in order to protect the public interest
in the helium program," the court reasoned:
It cannot be denied that the companies have a genuine substantial financial
interest in the termfnation of the contract. But it is their asserted
representation of the public interest-which from their personal standpoint
is admittedly less important than their private financial stake-which in
fin3J. analysis justifies their seeking judicial review.
.

We are unable to say that the companies are motivated solely by protection
of their own pecuniary interest and that the public interest aspect is so
infinitesimal that it ought to be disregarded altogether. It is not part of our
function to weigh or proportion these conflicting interests. Nor are we called
upon to determine whether persons seeking to advance the public interest
are indeed conscientious and sincere in their efforts. True, the plaintiffs are
not primarily devoted to ecological improvement, but they are not on this.
, According to the complaint, the consequence of terminating the contr~ct would be the
loss of a valuable natural resource. This consequence was said to follow from the fact that, if
helium is not extracted from its natural gas source before the natural gas is delivered to the
consumer, it will be "vented into the atmosphere and lost" when the natural gas is consumed
as fueL See 455 F. 2d at 653. Apparently, without the government contract, there was no
incentive to extract the helium.
.
• The environmental impact of the loss of a' natural resource is felt, of course, by those
who, were the resource preserved, would benefit from its continuing availability. The helium
producers did not come within that class; i.e., once helium was delivered to the government
(and paid for) it was of no importance to their pecuniary interest whether the helium was
then preserved for future use or, instead, was dissipated. I therefore cannot accept the
applicant's attempt to distinguish National Helium from this case on the ground that there
was a direct relationship between the economic interest of the helium prodUcers and the
envir0!lmental damage which was said to be the necessary consequence of the proposed
federal action. No such relationship existed.
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account disquaIified from seeking to advance such an interest. No group has
a monopoly on working for the public good.
455 F.2d at 653, 654·55.
In Chemical Leaman, supra, the three.judge district court explicitly endorsed
this reasoning in upholding the standing of certain carriers to challenge, on
NEPA grounds, an ICC rule which allowed other carriers to transport waste
commodities in competition with' them. '368 F. Supp. at 947. It did so
notwithstanding the absence, insofar as the court's opinion reflects, of an
express assertion in the complaint that the plaintiffs were seeking to vindicate
the public interest in the protection of the environment (and not just their own,
entirely non-environmental, interest in being free from the additional competi·
tion which the ICC rule would have created).
For reasons that need 'not be dwelt upon here, I think there to be
considerable merit to the applicant's insistence that·these two decisions are of
dubious correctness.9 Nonetheless, in the' absence of any judicial authority
explicitly considering and rejecting the Tenth Circuit's rationale, it would seem
unwise to rule out entirely the possibility that one whose own personal interest
does not come within the "zone of interests" protected by NEPA may
nonetheless have a right to air NEPA 'concerns under the banner of the public
interest: To be sure, in its intervention petition OHiU did not attempt in so
many words to clothe itself with the mantle of a "private attorney generaL" But,
once again, neither apparently did the Chemical Leaman plaintiffs. AIl things
considered, I it does not seem to me that standing to intervene in one of our
licensing proceedings should hinge upon whether the petitioner was sufficiently
foresighted to include in his pleading a "public interest" incantation.
C. I therefore conclude that OIllLl's asserted economic competition interest
does not come within the "zone of interests" protected or regulated by either
the Atomic Energy Act or NEPA. Thus, were this a judicial proceeding, OIllLl's
standing would be wholly dependent upon a willingness on the part of the court
to adopt the National Helium-Chemical Leaman concept of "private attorney
general'" standing to enforce NEPA-and thereby to achieve a result diametri·
cally, opposed to that reached by the Fourth Circuit in Clinton Community

Hospital, supra. 1 0
The question remains whether, as OHIU maintains, the "zone of interests"
test is inapplicable to NRC administrative proceedings, with the consequence
that. injury in fact might' be all that it need to have alleged here in order to
establish standing. The resolution of this question turns upon what Congress had
in mind ,in providing in Section 189a. of the Atomic Energy Act for the
9 I go no further at this juncture than to'observe that, if nothing else, they appear to sap
the "zone of interests" test of any vitality as applied to NEPA.
.
I 0Na court has applied this concept to Atomic Energy Act standing'and I do not ,think
, we should do so on our own initiative.
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admission to such a proceeding of "any person whose interest, may be affected
by the proceeding." The crucial termS of this pro~ision were', ,of course, carFied
over verbatim into 10 C.F.R. 2.714(aV 1
Section 189a. was enacted long before the "zone of interests" test was
established in I 'Data Processing Service. That test is, however, no more
stringent-if anything less so-than the previously enunciated standard for
determining whether'a complainant had a sufficient interest to confer standing.
See 397 U.s. at 153. Thus, a conclusion that Congress intended contemporary
judicial standing precepts to govern in the administration of Section 189a. would
not mean that intervention might now be denied to persons who, in 1954, would
have qualified under then existing standing principles.
' ,
:
Unfortunately, nothing in the statute itself sheds' any significant light upon
the legislative intent in this regard. Neither in Section 189a. nor elsewhere is
there, a direct indication respecting the meaning which Congress attached to the
term. "interest." And the relatively scant legislative history of Section 189a. is
equally inconclusive. See, in particular, S. Rep. No. 1699, 83rd Cong., 2d Sess.
(1954), p.28; 100,Cong. Rec. 10171 (July 16, 1954); 100'Cong. Rec. 10926,
10940 (July 22,1954).'
The staff tells us, however, that, even before Data Processing Service, the
Commission in effect construed Section 189a. as imposing a "zone of interests"
test. We are pointed to Vermont Yankee Nuclear Power Corp. (Vermont Yankee
Nuclear Power Station), 4 AEC 75 (1968) and Philadelphia Electric Co. (peach
Bottom Atomic Power Station, Units 2 and, 3),14 AEC 151 '(1968). Those
decisions do contain language which lends support to the staff's thesis. See 4.
AEC at· 82·83 and 4 AEC 'at 152. But they' do' not constitute anything
approaching a square holding on the point. What was involved at bottom in both
cases was a' jurisdictional question; viz., whether, in a construction permit
proceeding, municipal electric systems' could raise questions going to their
I

"

.,

•

:

".;,

.1,

1 1 As the District of Columbia' C~uit ha~ obsen:ed ~
"",
",; I '
Although by: no means concomitant, "[t] he problem. of right to interVene in
'administrative procee'dings is closely related to and 'in some' measure' governed by the
elaborate body of law concerning 'standing'to challenge and to enforce administrative
action" [L. K., Davis, Administrative Law Treatise, §8.11 at 564 (1958)]., Cases
concerning the question of standing before one or the other tribunal have been used
Interchangeably In resolving questions of standing to Intervene. Except for the
'adjustments necess~ for assuring the n;anageability of administrative proceedings, the
criteria for standing for review of agency action appear to asSimilate the Criteria for
. standing to intervene.
.' ' : . ;
,

National Welfare Rights Organization'v. Finch, 429 F.'2d 725, 732·33' (1970). That court'
went on, however, to note "[a] seemingly contrary viewpoint" that judicial standing "is not
to be equated to participation In an administrative proceeding." Id. at 732; fn.'27. In ally'
event; there "'is no legal pririciple which prevents an administrative agency 'from allowing a
broader range of appeals than are permitted 'in the federal courts." Hi-Ridge Lumber Co.
United 'States, 443 F. 2d 452, 456 (9th Cir. 1 9 7 1.)
. ' '\,
. .
~ .:
,',

v:
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entitlement to access to some of the power which would be generated by the
nuclear plant. I 2 The Conuilission's discussion of "iriier~st" must be read in that
context. "
I"
,
In sum, there is an absence of clear gUidance from the Congress and the
Commission respecting the precise bounds of the term "interest" as employed'in
Sectio'n 189a:' and 10 C.F.R. 2.714(a).13 I thirik it'more probable ilian not,
however, that, had the intent been to provide greater latitude for intervention in
a nuclear licensing proceeding, one or the ather of the two b'odies would have so
indicated: Moreover, even were 'we to assume tliat some relaxation of judiCial
standing' doctrines was 'contemplated, it is inconceivable to me that either
Congress' Of'the Commission envisaged the allowance of interVention grounded
upon an asserted interest in being free from competition haVing a micleat
source. 14
' ' , , , '
, "
' "
.
,
}' ", '
•

- ' .
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"

" Because my analysis of the question of OHILl's'standing to intervene'aoes
not 'perlnit a fmding that such standing :is manifestly, lacking, I fmd it necessary
to go on'to consider whether the:Licensing Board correctly deCided that "good
cause'l had not been established for the' untimely filing oCthe'linterveittion
petition. This does not mean to ;ne, lioweve~, that that extended aiialysis was 'an
unwarranted, let alone futile, exercise. I have already noted that,'in passing up'on
a:late;petition, weare under a Commission-imposed duty to take into account
"[t]he nature of the petitioner's right under the [Atomic En'ergy] Act to'be
made a party to the proceeding." See 'po 635, supra: The message whlch this
command 'imparts I to" me is that· late petition is' en titled to' some greater
measure of solicitude' if its sponsors have clearly cognizable interest 'than if the
claim of standing rests'upon a much shakier foundation. If I am right'abo'ut that~
it is' higllly n:levant to the "good calise" determination here that, e'ven had its
petition beei-dimely, OHILl's "right" to iritervene would 'have' been unclear. 15

a:

a

. 12The present antitrust provisions of Section 105 of the Act, 42'U.S.C. 2135, were not
enacted unti11970.
" , '
1 3 None of the judicial decisions involving intervention under the Atomic Energy Act
decides the question.
'.
" ,
14The staff suggested to us that, even if OHILI has no legal entitlement (i,e. standing) to
intervene, we 'nevertheless have the discretion to allow intervention on the authority of the
Commission's decisions in Philadelphia Electric Co. (peach Bottom Atomic Power'Station,
Units 2 and 3),4 AEC34 (1967) and Duke PoWer Co: (Oconee Nuclear Station Units 1,2
and·3),4 AEC 57, 62 (1968).·Assuming that 'those decisions go that far,'} remain
unconvinced that there are sufficiently unusual circumstances here to justify taking such an
extraordinary s t e p . . '
,'...\
15 Whatever "right" one may have to become a party no longer is absolute if it is not
exercised by the filing of an intervention petition within. the period prescribed in the notice
of hearing. Duquesne Power 'and Light Co. (Beaver Valley Power Station, Unit 2),
ALAB-208,7 AEC 959, 965,afFumed, CLl-74-24, 7 AEC 953 (1974).
'
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Specifically, given the at best marginal basis for the asserted right, we can
demand much more of Offill in terms of a showing either (I) that its not having
fIled the petition on time 'was due to circumstances beyond its control or
(2) that the four factors enumerated in Section 2.714{a) (see p. 635, supra)
weigh heavily in OffiLl's favor. '
,
From this standpoint, this case is markedly different from West Valley,
supra, in which the Commission' reversed a split decision of im appeal board
which had upheld the denial of an intervention petition as untimely. The West
Valley petition was that of a county, seeking to advance its asserted (clearly
cognizable) interest in the protection of the health and safety of the citizens of
the county. To have excluded it from the proceeding would have had the effect
of leaving those citizens without representation by their own local government
on matters at the very heart of the Atomic Energy Act! 6 When that case was
before us, I repeatedly emphasized this consideration in support of my minority
view that, notwithstanding the lack cf a good excuse for the tardiness, the
petition should have been granted on the basis of the four Section 2.714(a)
factors. N~CI-75/3 at 217,219-22,225. And the Commission appears to have
rested its own determination to allow intervention-made "with some
reluctance"-in part upon the fact that the, petitioner county was representing
governmental interests "presumably broader". than those of the private
intervenors in the case. NRCI-75/4R at 275. But for that fact, the Commission
very possibly wouid have reached a quite different result.l 7
I now turn to whether Offill has made the convincing showing required to
overcome its failure to have filed its petition more promptly.
'
, A. Although the Licensing Board's order does not e~plicitly, address' the
adequacy, of the excuse proferred by Offill for its untimeliness, the' only. fair
inference to be drawn from the, order read as a whol~ is that that Board found
the excuse insubstantial. In any event, it must be so regarded ..
It is difficult to fathom any compelling reason why a trade association,
representing significant commercial interests, should be allowed to plead
1 'In unmistakeable terms, the Act gives effect to the legislative concern that the public
health and safety not be endangered by the operation of nuclear facilities. See e.g. Section
l04d., 42 U.S.C. 2134{d).
1 7 The Commission stressed in West VaUey that
.
Obviously, an Important policy consideration underlying the [intervention) rule is the
public interest in the timely and orderly conduct of our proceedings. As the Commission
has recognized, "fairness to all parties .•• and the obligation of administrative agencies
to conduct, their functions with efficiency and economy, require that Commission
adjudications be conducted without unnecessary delays." 10 CFR Part 2,Appendix A.
, ,Late petitioners properly have a substantial burden in justifying their tardiness. And the
burden of justifying intervention on the basis of the other factors in the rule is
considerably greater where the latecomer has no good excuse.

NRCI-75/4R 'at 275; emphasis supplied. See also North Anna 'J and 2, ALAB-289, supra,
NRCI-75/9 at 3 9 8 . '
'
.
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ignorance· of a notice duly published in the Federal Register. 18 That
consideration to one.side, the applicant has.brought to our attention the fact
that the proposed Jamesport facility and the prospect of near· term Commission
licensing hearings in connection therewith had received extensive publicity in
long Island newspapers during the period immediately preceding the deadline
for filing intervention petitions. Given this press coverage, it would defy reality
to assume that neither OHILI nor any of its businessman members were aware in
October 1974 that .the applicant had pending applications for permits to
construct Jamesport and that those applications were then in. the process of
entering formal adjudication. C[. Pennsylvania Power & Light Co. (Susquehanna
Steam Electric Station, Units 1 and 2), ALAB-148, 6 AEC 642, 643 (1973).
I find no better footing to OHILI's assertion that the additional delay, once
it had belatedly learned of the notice of hearing, can be justified on the basis
that it needed time to employ counsel to represent it and to obtain from its
members the necessary funds to compensate him. It is readily understandable
. why OHILI might not have wished to me a pro se petition. What is much less
apparent, however, is why, .upon discovering that the time deadline for filing its
intervention petition had already passed, OHILI did not promptly take at least
the step of· apprising the Commission of its interest· in the .outcome of the
proceeding and of its intent to acquire counsel to pursue that interest on its
behalf. In this connection, it is not unreasonable to attribute to an organization
such as OHILI some degree of sophistication in the discharge of its function of
protecting and furthering the interests of the business enterprises which
constitute its membership.
. B. In these circumstances, the question. becomes whether OHILI has
successfully shouldered its exceptionally heavy burden on the four Section
2.714(a) factors_ I conclude that it has not.
.
.
1. The Licensing Board determined that the first factor-"[t] he availability
of other means whereby the petitioner's interest will be protected"-weighed
against OiULI .for . the reason that, since OHILI's contentions "mirror" those of
already admitted intervenors in opposition to the facility, the "OHILI 'interest'
will be propounded by the other parties." NRCI-75/7 at 24. As the
Commission's West Valley opinion reflects, however, the inquiry on the first
factor is not whether other parties will adequately protect the interest of the
untimely petitioner. Rather, .it is whether there are other available means
whereby that petitioner can itself protect its interest. NRCI-75/4R at 276; see
also my dissent in West Valley, NRCI-75/3 at 220, and this Board's decision in
North Anna J"and 2, ALAB-2~9,supra, NR.C~-75/9 at 398.
.
"

• 1.8 The Federal Register Act expressly provide~ that such publication constitutes notice
to "all persons residing within the States of the Union." 4.4 U.S.C. 1508.
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r; Although the parallel between OHIU's contentions and those' of other
parties therefore is not relevant in the' evaluation of the first factor, I 9 there is
another consideration which does bear importantly upon that factor. OHIU is a
party to an on-going proceeding being conducted before the New York State
Board on' Electric' Generation Siting (hereinafter "Siting' Board"), on' the
Jamesport facility. So too are the applicant and all of the already admitted
intervenors' in the NRC proceeding. It appears that th'e' Siting Board has the
broad mandate of determining not only whether there' is a' need -for the
electricity which would' be generated by the facility, but also whether (if
present) that need would be best served by Jamesport, by a nuclear facility sited
at some' other location o'r' by a fossil-fuel plant. As a consequence, we have been
informed by the applicant without 'contradiction, the Siting Board is exploring
in depth essentially all of the··issues 'which would be considered in the NRC
proceeding, with the exception of Jamesport's radiological effects. 20 Arid the
Siting Board has the authority', should its resolution of those issues so warrant,
' , ' :I
to withhold approval of the construction of Jamesport.
It follows that, except With respect to radiological matters, OHIU patently
has another available forum in which to protect its interests.' Most particularly,
the Siting Board hearing has provided OHIU with a [uli opportunity to'presimt
its vieWs on the need for this additional energy source 'which might provide it
with unwelcome competition. Cf. North Anna 1 and 2~ ALAB-289, Supra,
NRCI-75/9 at 398-399.2 I ,,' \
'
"
, ""
, 2: On the second factor-"[t] he extent to which the petitioner's 'participation may reasonably be expected to assist in developing a' sound 'record""'"""'
OHIU fares little better. To begin with, I am unimpressed with'the staffs
argument 'that, 'as a party participant, OHIU' might 'bring its "ostensible
expertise as a home heating oil trade association" to bear upon "at least'the
question 'of whether there is a need for the electric'uy to be generated by the
proposed facility.,,2 2, Our attention has been called to nothing to ini:licate that,
by engaging in the business of selling fuel oil for home heating 'use, one might be
"

• _,

~.

,

, .

t ,

' . '

~

,

' : .

I

. '

,

19lnstead, as will be seen, it comes into play in connection with the third factor •. See
p. 650, infra. " "
, i ':
' .
' i
I • 20 It appears that the, Siting Board hearing examiner has, excluded radiological issues
from consideration (presumably in light ~f Northern States Power Co. v: State of Minnesota,
44TF.2d 1143 (8th Cir. 1971),affirmed~ 405 U.S. 1035 (1972» but review is being sought
of that action.
. ,J , '"
,
, J' I ,
"
"
2 lIn West Valley,' supra, the Commission determined that, "in the circumstances of
[that) case," a limited appearance "probably. would 'not be an adequate substitute for
participation as a party ••••" NRCI-75/4R at 276. I will assume the same to be true here,
although it might well be that a limited appearance would be sufficient insofar as the
radiological issues excluded from the Siting Board proceeding are concerned. Not only has
OUILI not independently raised any issues of that character, but also it understandably does
not claim any special expertise in the area of radiological health and safety. -~ ,
.
' . 22 Along the Same Me, OffiLl points out that, unlike itself, none' of' the' existing
. '
intervenors is in the "energy' business."
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expected to acquire some special knowledge or insight respecting 'the ingredients
of a long·range projection of electric power demands;2 3
Insofar as the other' OHIU contentions are concerned; there is a total
absence of anything in the papers before us to suggest that OHIU would likely
make a contribution beyond that of the already admitted parties who first
advanced them. Without exception, those contentions involve either compliance
with applicable health and safety requiremen'ts or the impact of the facility upon
the environment. If OHIU is 'uniquely qualified to address questions"such as
whether the '''[m] arine ecology at the proposed site will be materially, adversely
affected by tile construction and operatiori' of' Jamesporf(contention (1» or
whether "[r)adioactive releases' from [Jamesport] 'will materially,' adversely
affect human ecology in'the vicinity", of the proposed site (contention' (p»,
have not been told about i1. 24 ' ",
,",
";
, '.!
",' ,
,
. I red>gnize, 'of course, that, 'even' though not having' readily at 'hand
information or experien'ce relevant to particular issue,' an intervenor may be
willing and able; to retain expert witnesses, to commission studies or to take liJee
measures which might enable it to make a substantial contribution to" the
development 'of a "sound record"'on that issue. OHIU represented at argument
before 'us that it 'was prepared' to expend some of its resources to that
and,
indeed, had "already allocated Several thousand dollars 'for certain studies"
(App. Tr.-30). Its counselimplicitIy coriceded; however, that; to this' point'ai
least, there has been no coinmitrrient'of funds to pay expert witnesSes (ibid.). '
The county government involved in West Valley had appropriated funds
($5,000)' to conduct "very preliminary specialized technical studies of selected
aspects of the application." In addition, it had resort to the 'results of the air and
water quality monitoring activities conduCted by two of its' departments.'See
ALAB·263;' supra, NRCI·75/3· 'at '222 (dissent). Although noting both these

we
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"

UThose demands stem from a Wide variety or'residential, co~~rcia1 and industrW
uses of energy.
24In this connection, It Is worthy of passing note that several of OUILl's contentions
make no sense as presented. For example, contentions (c) through (0 read as follows:
(c) .The Applicant has not and cannot demonstrate the effects of an energy conservation
; ,I ' progral? as a viable al~ernative to the constructio,n of ,the proposed plan~.
,'" '
. ' (d) The Applicant has not and cannot demonstrate the effects of altering present rate
structures to reduce demand for electricity as a viable alternative to the construction,!)f
the proposed plants•.
(e) The' Applicant has not and cannot demonstrate how reduced' population growth
'curves negate the need to construct the proposed plantS.
I'
:"
,,'
,

,

.

,

' I

,

(0 The Applicant has, not and C3.'lnot demonstrate how, consumers' self·imposed
reduction of electricity consumption negates the need to construct the proposed plants.
Although it may be that all that is 'involved is extreme' inattention on the part of the
pleader, this kind' 'of submission does nothing to reduce my skepticism respecting the ability
of OUILI to make a substantial contribution to the proceeding.
"
','
"
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facts, the Commission nonetheless concluded that "[a]ssessment of the second
factor ••. is inconclusive in this case." NRCI-75/4R at 276, fn. *. Certainly, on
the record before us, no conclusion more favorable to OHILl is permissible in
this instance. .
,
3. Moving on to the third factor-"[t]he extent to which petitioner's
interest will be represented by existing parties" -it is of course true that none
of the other parties shares OHILI's economic interest in avoiding Jamesport
competition. But it does not necessarily follow that that interest will go entirely
unprotected if OHILl is not permitted untimely intervention. At least some of
the other intervenors appear to seek the same ultimate result in this proceeding
as does OHILl; viz., a denial of the applications for construction permits. And
their opposition to the facility is founded .upon claims essentially identical to
those upon which OHILl has manifested a willingness to have its case against the
facility rest. Granted, as OHILl stressed at argument, there is no way of telling in
advance how effectively any specific, intervenor will develop its position at trial.
But, once again, OHILl has given us no reason to believe that it would succeed
where others might fail.
,
Moreover, it must be borne in mind that, in all likelihood, OHILI's personal
economic interest is not cognizable in this proceeding. Beyond question,
OHIll's possible alternative interest as a "private attorney general" seeking to
further the public good is one which it does not alone possess. To the contrary,
it is fair to say that all of the other intervenors share that interest at least equally
with OHILI and are no less qualified to protect it.
,
4. The fourth factor--:-'~[t] he extent to which the petitioner's participation
will broaden the issues or delay the proceeding"-does provide assistance to
OHILI. Since its interventio,n petition introduces no new issues', the scope of the
proceeding wo~ld not be broadened by OHILI's participation. ,And; discovery
not having as yet been instituted, there is no real danger that the commencement
of the evidentiary,proceeding would be delayed. 2 5

In the totality of circumstances, then, the lateness of the OHILI petition
could be overlooked only if Section 2.714(a) were read as making the fourth
factor dispositive; ie., as manifesting a Commission judgment that, irrespective
25 As the applicant correctly pointed out to us, the addition of OHILI to the list of
participants might well extend the duration of the proceeding-at least if OHILI took an
active role by presenting its own evidence and cross-examining the witnesses for the other
parties. I do not believe, however, that the Commission intended this variety of potential
delay to be considered in evaluating the fourth factor. Any time an intervention petition is
granted-whether 'that petition was timely or belatei:lly filed-there is the consequential
possibility that the evidentiary hearing will take longer to complete. In my view, the
Commission had in mind only that delay which could be attributed directly to the tardiness
of the petition. See West Valley, supra, NRCI-75/4R at 2 7 6 . '
r"
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of the conclusions reached on the other factors, an untimely petition should
always be accepted so long as no broadening of issues or delay in the progress of
the _proceeding is involved. Such a construction of the Section is, however,
wholly untenable.
,
Undeniably, the delay factor is a particularly significant one; indeedbarring the most compelling countervailing considerations-an ,inexcusably
tar~y petition would (as it should) stand little chan~e of success if its grant
would likely occasion an alteration in hearing schedules.2 6 But, equally plainly,
we would be recasting Section 2.714(a) were we to hold that a petitioner for'
intervention may ignore established time deadlines with impunity if, in doing so,
it presents no threat to the progress of the adjudication. More than that, we
would be disregarding the teachings of the Commission's decision in West Valley,
supra. There, as here, the scheduled commencement of the evidentiary hearing
was still well in the distance, when the petition was filed. Nonetheless, the
Comm~sion explicitly took into account aU four Section 2.714(a) factorsthree of which it found to weigh in the petitioner's favor-in reaching its
"reluctant" conclusion that the petition should be granted. NRCI-75/4R at
275-76.
, ,I therefore arrive. at the same ultimate conclusion as do my two coUeagues.
Although no aspect of the standing question fmds aU three of us in accord, there
is no disagreement that the OHILI petition was rightly denied by reason of its
.
untimeliness.
'
OPINION OFDR. BUCK:
,

.

,

, , . While I am in agreement with the Chairman that, for the reasons assigned in
his opinion, OHILI has not made "a substantial showing of good cause for
failure to file [its petition) on time" within the meaning of 10 CFR 2.714(a), it
is my view that we need not reach that question. For, as a matter both of law
and oCpolicy, I find that the denial of the OHILI petition would have been
required even if "good cause" for its lateness had been established.
" Wh'ere I disagree with' the Chairman is in his conclusion iliat the OHILI
petition satisfies the requhements of the Atomic Energy Act and the Rules of
Practice that a petitioner adequately demonstrate "injury' in fact". By their
express terms, both Section 189a. of the Atomic Energy Act, 42 U.S.C. 2239(a),
and 10 CFR 2.714(a) grant the right to intervene only to a person "whose
interest may be affected by the proceeding." To qualify for that right; such
person must, inter alia, show "that it possesses a substantial interest in the
outcome" of the proposed licensing action under consideration. Cities of
Statesville v. Atomic Energy Commission! 441 F. 2d 962,977 (D.C. Cir.1969;
I

,

, '

2

'This would be so even if, unlike here, the petitioner's standing were not dubious.
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'

en bane, emphasis supplied). To do so, a potential intervenor must assert-by
affidavit-facts' which; demonstrate that such licensing action may' cause
substantial actual harm to its interests. Cf, Cities of Statesville with Sierra Club
v. Morton, 405 U.S. 727 (1972). In my opinion, OHIU's petition (as amenMd)
falls far short of meeting that standard. Contrary to the Chairman's conclusion,
the petition' does' not' adequately allege that OHILI may be "injured in
fact"~let alone that it may be "substantially" injured"':""-if the Jamesport
facility eventually: is 'placed in operation. It thus follows that OIIIU lacks
standing'irrespective of how one comes out 'on the questions whether the "zone
of interests" test applies to NRC licensing proceedings and, if so, whether that
testis satisfied here! . I! I
J!
,., In its original petition to intervene,2 OInLI asserted that
3.... '."
"
.,,;, ,- (b) OHIU is 'a trade association which represents more than three
-- . hundred home heating oil 'de'alers iPaintaining their bus messes within the
counties of Nassau and Suffolk. I'; ,; .!'
"
(c) There are' approximately '770,000' homes within the counties of
Nassau and Suffolk.' Of these, approximately 640,000 (over 80%) :are
'oil-heated. Approximately 17 ,000 (less'than 3%) are electrically heated with
I . the balance being gas-heated.'
' ,:
.
J

. 1

' •

"

1

, 11',

)

:

t,

>

It is anticipated that in the event that the two 1150 Mwe nuclear fueled
generating units are constructed and operational, that each of said units will
be capable of supplying the heating requirements of 100,000 homes. It
becomes obvious that space-heating customers to be' served by~ the' nuClear
units will be either present oil-serviced customers or new-home residents, a
: great 'I number of whom: could 'have -ana probably, would have 'been
oil·serviced. Thus, there would be patently adverse economic 'effects on the
" : home h~aiing oil dealers fepresented by OHILI: :; "
\" ,
•

'.

,

•

I

As a premise for its claim of ,"injury in fact," therefore, OHIU is, in effect,
~skini us to~sume that the f~lI output 3 of the two Jamesport units ~i11 be used
e~clusively

for. space h~ating of homes. But it _h~s'given us no basis fo~ making
that as~umption, o~, indee~, for assuming that the, applicant's power usage mix
will be ,any different af~er th~ two nuclear. units are in operation than it is.a~
p~esen!. , :'; J r:., ,-:,
,

:

-----,-,,
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(I

,

.'

-.,",

,

,

,

'
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•
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Were it necessary to 'reach these questions, I would come to the same conclusions as
did the Chairman. ..,'
, . '.
'I
. ' , .
2Petition'of the Oil Heat Institute of Long Island, Inc. Pursuant to 10 C.F.R.Part 2,
Section 2.714' for, Leave ,to Intervene, .dated March 11, 1975. This assertion wasreaffumed
.
in ORlLl's amended petition dated May 16, 1975.
3 A rough calculation indicates that, even assuming full time operation at 100% power
load for the two plants, OHILl's assumption that 200,000 additional homes could be heated
is quite optimistic.
!;.
,
, " ,
1
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In its reply to OHILl's statement of interest, the applica.nt refers us to the,
stafrs Draft Environmental Statement4 (DES), which asserts that
Historically, the applicant promoted the use .of off-peak electric energy for
,water and space heating through employee, lead programs, cooperative
advertising programs for electric heating contractors, and direct-mail Qill
enclosures. However, in April 1974 (ER, Amend. 2, Question .BC-13), the
applicant, in' agreement With the New York State Public Service Commission;'
stopped..aIl advertising that promotes the use of electricheat, and allowances
. to builders, who install electric heat. were suspended (ER" Amend 1,
Question 1.1a). The applicant presently does not have any,programs under
way or pla~ned for the promotion. of increased electric consumption.
Further, the applicant has encouraged energy conservation"by cu~tomers
through newspaper advertisements, local radio and television commercial.
spots, . direct mailing, course instructions, and seminars (ER,. Amend. I,'
Question 1.1 a).
'.' .
As 'indicated above, OHILl's amended petition for intervention concedes'
that less than 3% of the homes in Nassau and Suffolk Counties are presently,
heated by electricity. The applicant has succeeded in obtaining just this small
percentage of the home heating business only after engaging in an apparently
heavy advertising campaign and subsidy program over a number of years. OHIU
gives no explanation as to how, or why, the addition of two reactors with no
promotional activity could suddenly cause the number 'of electrically heated
homes to increase from 17,000 to anything approaching 217,000.
.
, I fail to see how OHILl's assumptions are the result of anything more than
an '''Alice in Wonderland"· nightmare. They cleady do not fulfill the requirement
that a petition for intervention be accompanied by an affidavit
. 'setting forth with particularity ... the facts pertaining to [the .petitioner's]
I interest.'
, '.
10 CFR 2.714(a).5 ThiS req\"irement, as I read it,r'mandates th~t a petition~r
allege some facts which would' show that it' may , suffer ·iJijurY; it does not"
contemplate that a board go out of its way to hypothesize-as I believe my
colleagues are doing-some conce'ivable set of 'facts which' might hilvebeen'
suggeste.d by the petitioner but were never in fact asserted.
In my opinion, no' showing of "injury in fact" 'has been made. This
consideration, of itself; provides a sufficient basis for denyiIig the petition and,
as I see it, should be invoked for that purpose.6
Draft Environmental Statement, February 1975, at pp. 8-10; footnotes omitted.
sThis requirement has been characterized by a Court of Appeals as "clearly reasonable."
BPIv.Atomic Energy Commission, 502 F.2d 424, 429 (D.C. Cir. 1974).
'. - - . 'While I express no view as to whether the Commission's rules would per~it the grant
of OHILl's petition as a matter of discretion, even though OHILI has'not established its
right to intervene, I fully agree with the Chaiiman's conclusion that the record presents us
with no showing of the unusUal circumstances which might 'justify our taking such
extraordinary step.
"
4

w
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OPINION OF MR. SALZMAN:

'.

, The Chairman's opinion points ou't, cogently 'and correctly in my judgment,
that (1) the Oil Heat Institute of LOng Islimd dawdled inexcusably for months
before petitioning to intervene;" (2) the Institute can (and is) adequately
protecting its interests by participation in an ongoing state proceeding parallel to
this one; (3) little likelihood has been shown that the Institute will contribute
significantly to the' proceeding at hand; and (4) virtually all its interests are
effectively being represented by other parties who have already intervened in the
proceeding. Given the foregoing circumstances, 'I must agree with the Chairman
that the fact that the Institute's untimely intervention will not necessarily delay
the commencement of formal trial proceedings is insufficient to justify its having
ignored the mandates of the Commission's Rules of Practice. Basically, these
reasons persuade me that the Licensing Board properly denied the Institute's
petition to intervene. 10 C.F.R. §2.714;Nuclear Fuel Services, 'Inc. (West Valley
Reprocessing Plant), CLI·754, NRCI-75/4R, 273 (1975); Virginia Electric and
Power Company (North Anna" Station, Units 1 and 2), ALAB-289, NRCI75/9 395 (September 18, 1975). I would therefore be inclined to jOin in the
Chairman's opinion were it not for that portion which discusses the Institute's
"standing" to intervene in the case. With all deference to my colleague, the views
there expressed seem to be sufficiently far off the mark to merit at least brief
discussion.
In legal parlance, to inquire into a party's "standing" is to question whether
that litigant is entitled to have a tribunal decide the merits of a dispute or issues
within that dispute. Warth v. Seldin, 422 U.s. _ , 45 L.Ed.2d 343,354 (1975).
At least in theory, a party's standing does not depend on the merits of its case.
In other words, whether a party is correct about the issue it wants litigated does
not bear on its right to be heard. Data Processing Service v. Camp, 397 U.S. 150,
153 (1970). The federal court test for standing is two-pronged. A litigant who
would invoke that jurisdiction must demonstrate, first, that one of its own
interests has in fact been injured by the action it seeks to challenge and, second,
that the interest injured is "arguably within the zone of interests to be protected
'
or regulated" by some law or constitutional provision. Ibid. 1
It is this test which the Chairman's opinion discusses at "length with
considerable, if painfully acquired, erudition.2 My problem with that discourse

1 See also Sima Club v. Morton, 405 U.S. 727, 731-33 (1972); and United States v.
SCRAP, 412 U.S. 669, 686 (1973).
"" .
2 See" Data Processing Service v. Camp. supra; Investment Company Institu"te v.' Ozmp.
401 U.S. 617 (1971); Arnold Tours, Inc. v. Camp, 428 F.2d 359 (1st Cu.), reversed per
,
'
,
curiam, 400 U.s. 45 (1970)~
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involves its application to the issue before us. 'The Supreme Court has told us
that "standing" in the federal courts turns on questions of constitutional limits
on their jurisdiction as well as on judicial and congressional restraints placed on
its exercise. Warth v. Seldin, supra. The answers to those questions, however, do
not perforce control whether' a party should be permitted to interverie before
one of our licensing boards. To be sure, if a party is entitled as a matter of right
to invoke thejurisdiction of the federal courts to review a Commission decision
because it meets the tests for standing in those tribunals, then of course it has
standing to appear before the licenSing boards; obviously it would be senseless to
suggest otherwise. But we are not constrained by Article III considerations in
deciding who shall be heard. Nor need our determinations of such matters be
measured by the' allegedly overcrowded state of the federal judicial docket.
Federal administrative agencies may, for reasons sufficient to their own missions
as they see them, elect to hear' parties who have no right (Le., "standing") to
seek judicial review of the ultimate disposition of the cause. This is neither a new
concept nor one erected for the special benefit of environmental or ecological
groups. Alexander Spnmt & Son v. United States, 281 U.S. 249 (1930)
(Brandeis, J.); Freeport Sulphur Co. v. United States, 199 F.Supp. 913'
(S.D.N.Y. 1961). As the Chairman's opinion itself notes, a court of appeals has
recently observed that there "is no legal principle which prevents an administrative agency a broader range of appeals ,than are permitted in the federal courts."
Hi-Ridge Lumber Co. v. United States, 443 F.2d 452, 456 (9th Cir. 1971).3
Indeed, in Cities of Statesville v. AEC,441 F.2d 962,976-77 (1969), the DistriCt
of Columbia Circuit told the Commission that it is entitled to be "accorded
broad discretion" in determining the extent of public participation allowable in
its proceedings beyond that of parties who have an absolute right to intervene.4
Whether the Institute has "standing" to intervene ,in this proceeding turns
then on the answers to questions which, though similar, are not precisely those
pursued by the Chairman. The first is whether it would be entitled to seek court
review of the Commission's decision, Le., does it have "judicial" standing. If it
does, then it also is a proper intervenor in our proceedings. On this point I agree
with the Chairman's reasoning""":"and hence must disagree with Dr. Buck-that
the Institute has sufficiently alleged that it may be injured in' fact if the '
Jamesport nuclear facility is ultimately licensed and operated. It is the other
prong of the judicial standing test which I think the Chairman has misconceived.
3But compare National Wei/are Rights Organization v. Finch, 429 F.2d 725, 732-33
,
(D.C. Cir. 1970).
4 Statesville was an appeal from the Commission's decision in Vermont Yankee Nuclear
Power Corporation (Vermont Yankee Nuclear Power Station), 4 AEC 75 (1968). The AEC
there held only that the cities had no right to intervene to press certain antitrust contentions
under the then-existing state of the law. Given the court's comment on the Commission's
discretion to hear additional parties, I think the staff's reliance on Vermont Yankee and its
Commission progeny' as authority for the proposition that the Commission still applies
judicial tests for standing to its own administrative
proceedings is misplaced.
,
'
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He is persuaded that the National Environmental Policy Act does not encompass,
within its "zone of interests" the right to be free from environmentally harmful,
competition.s See p. 643, supra. There are, however, judicial decisions which
suggest otherwise. See, e.g., National Helium Corporation v. Morton, 455 F.2d
650 (10th Cir. 1971), and Chemical Leaman Tank Lines v. United States, 368
F.Supp. 295 (D. Del.,1973) (three·judge court). Whatever may be said about the
applicability of the National Helium holding,6 Chemical Leaman cannot be,
easily, cast aside., The plaintiffs there, were' waste carters who challenged an
Interstate Commerce Commission award to competing truck lines of authority
to carry waste products. Plaintiffs' only, injury was to their pocketbooks. Yet
they were held to have standing in court to invoke the protection ofNEPA. In
my judgment, the staff is correct in its analysis that their standing under NEPA
cannot fairly be distinguished from that of the Institute in,this case.~ . "
True, as the Chairman says,' in Clinton Community Hospital, Corp. I v.
Southern 'Maryland Medical Center, II the Fo~rth Circuit' reached a ,contrary ,
conclusion, apparently holding that injured competitor status alone is insuffi·
cient ·to bring a party within NEPA's zone of interests. But that per curiam
decision is devoid of reasons for reaching that result. It seems to rest more fl.rinIy'
on its alternate holding, which is simply that the plaintiff Clinton Hospital was.
reading NEPA backwards; it was arguing about the "impact of the existing.
environment on the proposed hospital'~ instead of vice verso. See 510 F.2d at
1038 (emphasis in original).9
• 5 In light of the Atomic Energy' Act'~ e~press d~claration of purpose to "encourage ~
widespread participation in the development and utilization of atomic energy for peaceful'
purposes to the maximum extent consistent •.• with' the health and safety of the public;"
42 U.S.C. §2013, the Institute has no valid claim under the Act to be free from nuclear
competition.
.'
'
,"
"The Chairman'is particularly familiar with this litigation.
? Staff Memorandum of September 10, 1975, p. 3.
'
" ,
. ,·510 F.2d 1037 (4th Cir.), certiorari denied, _ ' U.S:_,45 L.Ed. 2d 700 (1975)
(one Justice dissenting). '.
"
"
,
, 9 In ,Cummington Preservation Committee v. F.A.A., mpra, cited by the, Chairman
(p.19)
approving the Fourth' Circuit's Ginton' Community Hospital decision, the
plaintiffs' compI3int had alleged injury solely to their economic interests. The district judge
went on to nile that:'
'".'
, ,.
,,
The court has no doubt 'that 'the plaintiff organization;' if allowed to amend its'
complaint, could successfully allege, 'for purposes of standing, environmental injuries to
its members. The court would normally allow such an amendment. Yet this would
'further delay the final disposition of the case. Delay would mean additional
construction costs and penalties to the FAA. It would also mean' a further'
postponement of a badly, needed project. Therefore, to clear up this matter as
, expeditiously and efficiently as possible, the court will proceed to decide the merits of
, the case. '
"

as

37 Ad. L. 2d at 131. In other words,'the court' was willing' to allow the environmental tail to'
wag the economic cow. (plaintiffs had alleged that a radar 'facility at'a proposed site would'
endanger the operation of their'dairy farm.) This'strik'es me as no more than "lip service" to
,
the theory that NEPA protects 'environmental but not economic interests. ., '
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In light of the conflicting decisions, the Chairman is certainly correct that
the perimeter of the NEPA "zone of interests" has not been definitively
surveyed. Indeed, it is doubtful whether a line so fine can ever be discerned not
only for NEPA, but for any enactment. 10 No statute comes from the legislature
with a map of its "zone of interests" neatly appended. The best perusal of
legislative history, even when conducted by knowledgeable searchers, can prove
to be a totally unreliable gUide to that boundary. E.g., Arnold Tours, Inc. v.
Camp, 408 F.2d 1147 (lst Cir. 1969), vacated and remanded, 397 U.S.315,on
remand, 428 F.2d 359 (lst Cir.), reversed per curiam, 400 U.S. 475 (l970). See
Barlow v. Collins, 397 U.S. 159, 176·78 (l970) (Brennan, J., dissenting). I
therefore agree with the Chairman that, in this cloudy atmosphere, any
administrative agency would be unwise to hold in advance of a controlling
judicial determination that injury to a party's competitive economic interests is
not sufficient to confer standing on it to raise NEPA-related issues.
Logically the discussion could end here. But my sen~or colleagues' opinions
imply that in due course the courts will fmd "injured competitor" status to lie
outside the NEPA interest zone. I take a moment therefore to express, briefly,
my dubitante. It is always hard and frequently fruitless to predict what the
courts will hold that Congress had in mind about issues the legislature did not
discuss. But the past, it is said, is prologue (at least sometimes). And the history
of judicial decisions (under other enactments, to be sure) is replete with
examples of courts discerning congressional intent, not always visible to others,
to give competitors "standing" to intervene and to challenge as violative of
statute government action touching their purse. See, for example, F.C.c. v.
Sanders Bros. Radio Station, 309 U.S. 470 (l 940); American Communication
Ass'n v. United States, 298 F.2d 648 (2nd Cir. 1962); National Coal Ass'n v.
F.P.C., 191 F.2d 462 (D.C. Cir. 1951); Associated Industries v. Ickes, 134 F.2d
694 (2nd Cir. 1943).11 This is by no means surprising. The common law has
always zealously regarded competition as inherently desirable,12 and traditionally in American (and English) practice the potential of fmancial harm to the
litigants has been the spur thought most effective to insure the development of
the fullest record on which to base a decision. It is but relatively recently that
noneconomic forms of injury have come to be recognized, in some cases, as
equally efficacious. 13

See Scott, Standing, Participation and Who Pays, 26 Ad. L. Rev. 423·80 (1974).
Vacated as moot, 320 U.S. 707.
12 Associated Industries v. /ekes, supra, 134 F.2d at 705. See also section 1 of the
Atomic Energy Act, 42 U.S.C. §2011b.
I 3See Sierra Club v. Morton, supra, 405 U.S. at 735-38.
10
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Under NEPA, Congress has been held to have conferred standing on students
to challenge an Interstate Commerce Commission decision relating to rate
increases for the railroad carriage of recyclable goods. United States v. SCRAP,
412 U.S. 669 (1973). The rationale underlying the decision was the Court's
acceptance of the plaintiffs argument that the increase would discourage
recycling and thereby result in increased accumulations of refuse in local parks
allegedly frequented by the plaintiffs. Accepting as we must the correctness of
that decision, it seems at least equally reasonable, if not more so, to infer that
Congress intended NEPA to confer on financially affected businessmen the
right-at least where federal permission must first be obtained-to be free
from environmentally irresponsible competition, to accord them standing to
assert that right in the courts and, by so doing, to obtain their private assistance
in effectuating the public goals of NEPA. Such a conclusion is certainly in the
mainstream of American jurisprudence. See Associated Industries v.lckes, supra,
(per Frank, J .). And, as the Tenth Circuit remimls us, in the environmental area
"[n] 0 group has a monopoly on working for the public good." National Helium
Assn v.Morton, supra, 455 F.2d at 655.
To return to the central theme, my brethren and I agree that it cannot be
said for sure whether the Institute would have "standing" in the federal courts
under NEPA. For the same reasons it is unclear whether that party would have
an absolute right to intervene before this agency, had it made timely application
to do so. The question we must face, then, is the one posed by the NRC staff:
whether the Institute could have been allowed to intervene "in the sound
exercise of administrative discretion.,,14 I agree with the staff that the answer
should be yes. I am unpersuaded that the Commission intended its intervention
regulations (10 C.F.R. §2.714) to be construed in the manner suggested by my
colleagues. To accept their reading would bar any intervenor who would not also
have an absolute right to be heard in court from participation in NRC
adjudicatory hearings. The unfortunate (and in my view unnecessary) consequence of this reading of the rules can perhaps best be illustrated in the context
of safety. rather than environmental considerations. Suppose, for example, the
American Nuclear Society wished to participate in a licensing proceeding
because it believed a proposed reactor design unsafe and was prepared to support
its view with probative evidence. The Society, qua Society, would have no
standing in court to present that position. "A mere 'interest in a problem,' no
matter how longstanding the problem and no matter how qualified the
organization is in evaluating the problem, is not sufficient by itself to [confer
standing in the federal courts]." Sie"a Club v. Morton, supra, 405 U.S. at 739.
As my colleagues interpret the Commission rules, the Society would have no
"standing" before us either. It seems to me that such a result is not compelled
by the Rules of Practice and I would not adopt it.
14 Staff

Response of August 29, 1975, pp. 17-18.
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To reiterate, my poirrt is that the stiff requirements for judicial standing
were neither conceived nor designed to aid regulatory agencies accomplish their
assigned tasks. My colleagues do not suggest otherwise. In my view, their
opinions offer no satisfactory reason for following those rigid judicial standards
willy-nilly. NRC procedures need to be flexible. This will not be achieved by
attributing to the Commission the intention of importing standing tests akin "to
the law of the Medes and Persians, which altereth not."
This Commission's obligations to the environment under NEPA are no less
extensive than its commitment to safety under the Atomic Energy Act. Detroit
Edison Co. (Greenwood Energy Center, Units 2 and 3), ALAB-249, RAI-74-l2,
936, 943 (1974). It follows, at least in my view, that the Commission does not
intend its Rules of Practice to keep out individuals, organizations or firms which
might be in a position to make some genuinely Significant contribution to a
licensing proceeding. If the Institute had demonstrated that it would make such
a contribution. then, in the discretion of the Board below, it might have been
made a party to the proceeding even though it lacked "judicial" standing} 5 It is
not Inconceivable that an organization of retail heating oil dealers may have
some unique knowledge of aspects of the "need for power" in their service area,
an issue In this proceeding. But the Institute was very late In seeking to
intervene. In these circumstances we must place In the balance those factors
which Rule 2_714 directs be considered and weigh them against the Institute's
possible contribution to the hearing. For the reasons elaborated in the
Chairman's opinion (pp. 648-649, supra), the Institute has not demonstrated
that its potential contribution to the record would be significant. The minimal
benefits its presence would add are outweighed by the need to preserve the
integrity of the hearing process by discouraging the unjustifiably late filing of
intervention petitions. I therefore agree that the Ucensing Board properly
denied the Institute's petition to intervene and, accordingly, that its decision
should be affirmed.

t 5 Without ne~ssarily irttimating agreement with everything contained in its opinion, it
seems to me that the Licensing Board's thoughtful exploration of whether a proponent .of
commercial geothermal power should be allowed to intervene in Washington Public Power
Supply System (Hanford Unlts Nos. 1 and 4), LBP-75-11, NRCI-75/3, 252 (1975), is clearly
preferable to the mechanical application by another Board of the judicial standing rules to
the same party seeking to intervene in another case. See, Washington Public Power Supply
System (Nuclear Projects Nos. 3 and 5), LBP-75-2, NRCI-75/1, 21 (1975).

659

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-293

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chairman
Dr. John H. Buck, Member
Michael C. Farrar, Member

Docket Nos. 50-443

In the Matter of
PUBLIC SERVICE COMPANY OF NEW
HAMPSH IRE, ET AL.

50-444

(Seabrook Station, Units 1 and 2)
Upon referral by Licensing Board of its denial of a motion to defer
consideration of certain environmental issues relating to the facility'S cooling
water system pending final determination by the Environmental Protection
Agency of certain water-quality-related questions, Appeal Board rules that (1) in
the absence of any limitation in a~relevant statute or regulation, the Licensing
Board correctly concluded that it is not legally precluded from now taking
evidence on the cooling water system issues which are within its domain; and (2)
the question whether the Licensing Board should do so is a scheduling question
which is governed by the factors spelled out in Douglas Point (ALAB·277) and Is
not normally one warranting Appeal Board intervention, notwithstanding the
circumstance that various licensing board members reached disparate conclusions
thereon.
Referral dismissed.
APPEAL BOARD: SCOPE OF REVIEW
A scheduling controversy involving nothing more than a judgment regarding
where the balance of convenience might lie is not normally the kind of question
which warrants Appeal Board interlocutory consideration.
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MEMORANDUM AND ORDER
October 16, 1975
The evidentiary hearings have been in progress for several months in this
contested construction permit proceeding involving the two units of the
pwposed Seabrook Station. Now before us is the Licensing Board's October 3,
i 915 bfder t In which it has referred for our consideration its denial, by a
divided vote, of a motion of one of the parties to defer consideration of certain
environmental issues in the proceeding relating to the facility's cooling water
system. See 10 CFR 2.730(f). We decline to accept the referral.
'fhe tlrcumstances underlying the dispute respecting the scheduling of the
cooling Water ~ystem issues, as well as the views of both the majority and the
disse~ting membet (}( the Licensing Board, are adequately set forth in the
October 3 order and need not be rehearsed here. It suffices for present purposes
to note that the disagreement stems essentially from the fact that (l) by virtue
of the provisions of the Federal Water Pollution Control Act, as amended, 33
U. S. C. (Supp. II) 1251 et seq, it falls to the Environmental Protection Agency
(EPA) to decide certain water-quality·related questions such as whether the
Seabrook facility will be required to employ cooling towers and (2) that agency
still has not made a final determination on those questions. Although joining in
the majority's holding that there is no legal barrier to Licensing Board
cBti§idefiltion at this time of those cooling water system issues which will be for
that Board fd fllstJlve, the dissenting member would defer, as a matter of
discretion, such consideration untU the EPA determination has been made.
In the absence of any limitation in a relevant statute or regulation, we are
f\111y satisfied that the Board below reached the right result in concluding that it
i§ ntH legttlly precluded from now taking evidence on the cooling water system
issues whicH at!! within Its domain. 2 Potomac Electric Power Co. (Douglas Point
Nuclear Generating S{atidft j Units 1 and 2), ALAB·277, NRCI·75/6 539, 54447
(June 18, 1975). See also Wisconsin E/~ctrft! Power Co. (Koshkonong Nuclear
Plant, Units 1 and 2), CLI·7445, RAI·74·12 928, 930 (December 17, 1974);
Southern dzll/tJntiiJ Edilon Co. (San Onofre Nuclear Generating Station, Units 2
and 3), ALAB·171, 7 ~C
j 39 (1974). The only serious question is whether,
all things considered, it should do so. Thf~ I~ scarcely the kind of question which
might warrant our intervention. In Douglas Point, ALAB·277, supra,we spelled

:n

I

LBP-7S-61, NRCI-7S/10 693.

i

MB§t l'4fticularly, the FWPCA does not, either expressly or by necessary implication,

impose any such UmltAtlon. Thb Is so irrespective of whether, as the Licensing Board has
held, the Section 401.certif1catl(Jn Issued by the State of New Hampshire is currently
effective. We need not and do not pass upon that matter.
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out the principal factors which a licensing board should take into account in
determining whether the hearing of a particular issue should be deferred.
NRCI-75/6 at 547. We also there made it clear that it is generally to be left to
that board to apply those factors to the specific circumstances of the case before
it. [d. at 54748. Although not entirely excluding the possibility that a truly
exceptional situation might arise in which out views justifiably could be
solicited, we see nothing in this ca~e to warrant injecting ourselves into a
scheduling controversy involving nothing more than a judgment regarding where
the balance of convenience might lie. The fact that the members of the Licensing
Board struck disparate balances does not, standing alone, alter matters.
The referral therefore must be, and hereby is, dismissed. Commonwealth
Edison Co. (Zion Station, Units 1 and 2), ALAB-116, 6 AEC 258 (1973).l
It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFio
Secretary to the Appeal Board

3 After the time for the filing of Iesponses has expire'll, ~ will decide in a separate order
the petition of the New England Co:llltli)f\ on Nuclear Pollution for an order directing
certification <If certain other ac:hed\JUng questions which have been ruled upon by the
Licensing Board.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-294

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Richard S.-Salzman, Chairman
Michael C. Farrar, Member
Dr. W. Reed Johnson, Member

Docket Nos. 50-440
50-441

In the Matter of
CLEVELAND ELECTRIC
ILLUMINATING
COMPANY, et al.

(Perry Nuclear Power Plant,
Units 1 and 2)
Exceptions to Licensing Board's Supplemental Initial Decision on Site
Suitability and Environmental Matters (LBP-75-53) were filed by a person not a
party to the Board proceedings; on applicant's motion to dismiss the exceptions
the Appeal Board holds that such an individual has no standing to appeal.
Appeal Board also requests the applicant and the NRC staff to respond to
certain questions concerning the effect on the existing limited work authorization (LWA) and on the issuance of a further LWA of two recently unearthed
anomalous structures at the facility site.
Motion granted; applicant and staff directed to respond to questions; review
deferred.
.
RULES OF PRACTICE: APPELLATE PROCEDURE
In cases before the NRC, as in the federal courts, it is the general rule that an
individual must have sought to intervene and participate as a party in the trial
proceedings in order to be allowed to appeal from the resulting decision.
LWA: REQUIRED DETERMINATIONS
A Licensing Board order permitting the authorization of an LWA would
appear to violate Commission regulations if it permitted LWA activities to be
performed without making the requisite environmental, safety and site suitability determinations.
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MEMORANDUM AND ORDER

October 17, 1975
I
On September 15, 1975, Mr. J. Paul Cotton filed timely exceptions to the
licensing Board's Supplemental Partial Initial Decision on Site Suitability and
Environmental Matters rendered on September 9, 1975.1 Thereafter the
applicant, joined by the NRC staff, moved to dismiss those exceptions on the
ground that Mr. Cotton was not a party to the proceeding, having made only a
limited appearance in the hearings below. Mr. Cotton, responding pro se to that
motion, did not contest the correctness of that characterization of his status.
In cases before this agency, as in the federal courts, it is the general rule that
an individual must have sought to intervene and participate as a party in the trial
proceedings in order to be allowed to appeal from the resulting decision. 2 We
therefore must grant the motion to dismiss. Of course when we undertake our
customary review of the entire record the points suggested by Mr. Cotton's
"exceptions" will not be overlooked?
.

II
1. Construction permits to build Units 1 and 2 of the Perry Nuclear Power
Plant have not yet been authorized. In the proceeding which led to the Licensing
Board's September 9 Supplemental Initial Decision the Board was called upon to
decide (among other things) two matters related to limited work authorizations
at the Perry site: First, whether a limited work authorization previously issued 4
under 10 C.F.R. §50.1O(e) (1) ("LWA-I") should be allowed to continue in
effect and, second, whether an additional LWA under 10 C.F.R. §50.lO(e) (3)
("LWA-2") should now be allowed. LWA-I authorized a number of site
preparation activities including "excavation for facility structures."s LWA-2
contemplates the "preparation of excavations for foundation construction," the

LBP-75-53. NRCI-75/9, 478 (1975).
Tennessee Valley Authority (Bellefonte Nuclear Plant. Units 1 and 2), ALAB-231 •.
RAI-74-10. 654 (1974); Easton Utilities Commission v. A.E.C., 424 F. 2d 847.850-52 (D.C.
Cir. 1970) (in banc).
3 See, e.g., Public Service Electric & Gas Company (Hope Creek Generating Station,
Units 1 and 2), ALAB-251, RAI-74-12. 993.994 (1974).
·See LBP-74-69. RAI-74-9. 538 (1974). and LBP-74-76, RAI-74-10, 701 (1974).
'See Appendix A to LBP-75-53. supra n. 1.
I

2
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"installation of underdrain system manholes, including base mats and pump
chambers," and the construction of numerous "Safety Class structures.,,6
On August 28, 1975, after the evidentiary hearings below had closed, the
staff advised the Licensing Board that the Applicant's excavations under LWA-1
had revealed "two anomalous structures in the underlying bedrock.'" These
were described as:
(I) a thrust fault in the shale that extends for an undetermined distance
found under the proposed location for the reactor building, and (2)
"folding" in the Chagrin shale under the proposed location of the Unit 2
reactor building. 8
Staff counsel informed the Board that the "NRC staff believes that these
features may affect both the foundation design and the design of the dewatering
system, although, at the present time, there is not sufficient information
available to determine the impact, if any, of these features.,,9
Apparently no evidence bearing on the "thrust fault" or the "folding" in the
shale under the reactor sites was presented to the Board. The staff, however,
undertook to explore the matters and represented to the Board that, even were
it authorized to do so, it "would not issue the LWA-2 until it had completed its
investigation of the anomalies."l 0
Approximately two weeks later the Board issued its September 9 decision. In
paragraph 37 the Board found that there are "no unresolved environmental
concerns or safety issues associated with the proposed pressure relief underdrain
system;" ... "no hydrological factors that would preclude a finding of site
suitability;" ... "no reason for further suspension of the work on the underdrain
system;" and "no unresolved environmental or safety issues associated with the
underdrain system that affect the requested LWA-2 activities, as modified, and
which would constitute good cause for withholding authorization of these
activities." However, it qualified those findings with the caveat that
... in view of the fact that certain anomalous features have been found in
the bedrock underlying the site of the proposed PNPP facility (see paragraph
16, supra), the Board considers that tne findings of this paragraph could
possibly be rendered invalid. Hence, the Board will require a showing by the
Applicants that the cited anomalies do not constitute a compromise to these
findings. (Ibid.) (Emphasis added).
The Board then entered an order based on those findings which reflected its
concern that the recently uncovered "bedrock anomalies might invalidate [its}

'See Appendix B to LBP-75-53, supra n. 1.
7LBP-75-53, paragraph 16.
I/bu.
9/bU.
• oLBP-75-53, paragraph 19.
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prior determination of the suitability of the proposed PNPP site.,,11 As we read
the Board's order, it (1) authorizes the Director of Nuclear Reactor Regulation
to permit the applicants to undertake further site excavations only for the
limited purpose of investigating the extent and consequences of the "bedrock
anomalies"; (2) contemplates a further evidentiary hearing before the Board on
the results of investigations into these matters; and (3) while not formally
ordering the Director to suspend LWA-I, appears to preclude any further work
under that authorization until "subsequent" to a "satisfactory resolution" by
the Board of the site suitability problems raised by the belated discovery of the
"thrust fault" and "folding" under the proposed reactor site. The Board's order
also authorizes the Director to issue LWA-2 but to permit work thereunder only
to the extent "consistent with the terms of this Decision.,,12
2. Commission regulations preclude the approval of limited work authorizations before a licensing board has made a final determination that the
requirements of the National Environmental Policy Act have been satisfied,' 3
that the proposed site is a suitable location for a nuclear power reactor under the
Commission's regulations l4 and, in the case of LWA-2, "that there are no
unresolved safety issues relating to the ... activities that may be authorized ...
that would constitute good cause for withholding authorization [of LWA-2] ."15
At least on first reading, the Board's order appears to violate those
regulations by authorizing activities under limited work authorizations in
advance of making the requisite environmental, safety and site Suitability
determinations.! 6 This has been a complicated case, however, with a number of
partial initial decisions on site suitability. Our reading of the Board's order may
therefore misconstrue its intent. Accordingly, we direct the applicant and the
staff to advise us whether we have correctly interpreted the decision and order
of September 9, and, if so, how they conform to the Commission regulations
cited. If in the judgment of those parties we have misread that decision and
order, then we wish to be advised of the interpretation they place upon it and
how their interpretation harmonizes with the Commission's regulations governing limited work authorizations.
3. The matters of our concern go to the validity under Commission
regulations of the authorized LWAs. For this reason we direct that the responses
called for from the applicant and the staff be in our hands no later. than noon

II LBP-75-53, page 496; see, also,ld. at 495.
12Ibid..
13
10 C.F.R. §50.10(e) (2) (0.
14
10 C.F.R. §50.l0(e) (2) (ii).
15 10 C.F.R. §50.10(e) (3) (ii). In the case before us, this regulation calls for
consideration of the reactor site criteria, 10 C.F.R. Part 100 and, in particular, Appendix A
thereto, "Seismic and Geologic Siting Criteria."
I 6 Compare Paras. 96 and 100 of LBP-74-69, SU[Ta, RAI-74-9 at 578.
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Thursday, October 30, 1975. For the same reason, requests for additional time
to respond will not be looked on with favor. The other parties to the proceeding
below may, if they so choose, also respond to the questions we have posed to
the applicant and the staff. Any such responses similarly should be in our hands
no later than October 30th.

Exceptions of. Mr. Paul J. Cotton dismissed; the applicant and staff shall
respond to questions posed in Part II as there directed; review of other
uncontested issues deferred until further order of this Board.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
Secretary to the Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB·295

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chairman
Dr. John H. Buck, Member
Michael.C. Farrar, Member

In the Matter of

PUBLIC SERVICE COMPANY OF
NEW HAMP.SHIRE, et al.

Docket Nos. 50-443
50·444

(Seabrook Station, Units 1 and 2)
Messrs. John A. Ritsher and Thomas G. Dignan, Jr. and Ms.
Eleanor Acheson, Boston, Massachusetts, for the applicants,
Public Service Company of New Hampshire, et al.
Mr. Anthony Z. Roisman, Washington, D. C. for the
intervenor, New England Coalition on Nuclear Pollution.
Mr. Frederic S. Gray for the NRC staff.

Upon petition by intervenor for the Appeal Board to invoke 10 C.F .R.
2.718(i) for the purpose of directing the Licensing Board to certify two
questions concerning the time at which evidence on the need for power to be
generated by the facility should be taken, Appeal Board concludes that such
certification is not warranted.
Petition denied.
RULES OF PRACTICE: APPELLATE REVIEW
An appeal board is disinclined to become involved at an interlocutory stage
in a scheduling controversy arising before a licensing board which does not bring
to the fore any limitations imposed by law upon the licensing board's
jurisdiction or authority, and which does not involve any "truly exceptional
situation."
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RULES OF PRACTICE: APPELLATE REVIEW
Although it is generally to be left to a licensing board to determine whether
the hearing of a particular issue should be deferred, the Appeal Board will
entertain, upon appeal of a licensing board's initial decision, a claim that a
particular scheduling determination of the board worked a denial of procedural
due process. See San Onofre. ALAB-212, 7 AEC 986.

MEMORANDUM AND ORDER
October 28,1975
One of the intervenors, New England Coalition on Nuclear Pollution
(NECNP) , has petitioned us to invoke 10 CFR 2.718(i) for the purpose of
directing the Licensing Board to certify two questions in connection with this
construction permit proceeding involving Units 1 and 2 of the Seabrook facility.
The procedure' followed by NECNP is a permissible one. ALAB-271, NRCI-75/5
478, 482-83 (May 21, 1975). Finding no warrant for certification of either
question, however, we deny the petition.
Both questions concern the time at which the Licensing Board should take
evidence on the need for the electric power which would be generated by the
facility. The first would have us decide whether, if the Licensing Board were to
defer its consideration of environmental issues relating to the facility's cooling
water system pending an Environmental Protection Agency determination of
certain water-quality-related matters now before that agency, the exploration of
the need for power issue should be likewise deferred. The second assumes that
the "existence of outstanding and unresolved safety problems will postpone the
conclusion of the evidentiary hearings" and asks whether, in such event, the
need for power issue should also be postponed. By raising these questions,
NECNP's objective is to have the need for power issue considered "at or near"
the end of the evidentiary hearings.
The first question need not detain us long. Subsequent to the filing of the
petition for certification, we issued ALAB-293, NRCI-75/10 660(October 16,
1975), in which we declined to accept the Licensing Board's referral of its ruling
(by a divided vote) that it would not await EPA action before proceeding to hear
the cooling water system issues within the domain of that Board. Thus, the
contingency underlying the first question has not materialized.
What was said inALAB-293 also appears to be pertinent to the matter of
whether a certification of the second question should be directed. As we there
endeavored to make plain, we are disinclined to become involved at an
'interlocutory stage in scheduling controversies which may have arisen during the
course of a licensing board proceeding--':"'at least where (as is equally true here)
th,e controversy does not bring to the fore any limitations imposed by law upon
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the licensing board's jurisdiction or authority. We pointed out that, in Douglas
Point, 1 we recently had "spelled out the principal factors which a licensing
board should take into account in determining whether the hearing of a
particular issue should be deferred * * * and make it clear that it is generally to
be left to that board to apply those factors to the specific circumstances of the
case before it". ALAB-293,supra, NRCI-75/1O at 661-662.2
We adhere to the views expressed in ALAB-293. And, there being nothing in
the NECNP petition to suggest the existence of the "truly exceptional situation"
which might justify a departure from our general practice of forbearance, 3 we
therefore follow the same course here. In doing so, we need add only that
NECNP remains free to attempt to persuade the Licensing Board that, for the
reasons advanced in its petition to us or on other grounds, the Board should
reconsider the scheduling of the need for power issue.4

Petition for certification denied.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
Secretary to the Appeal Board

I Potomac Electric Power Co. (Douglas Point Nuclear Generating Station, Units 1 and
2), ALAB-277, NRCI-75/6 539,547-48 (June 18, 1975).
20 n an appeal from an initial decision ofa licensing board, we will, of course, entertain
a claim that a particular scheduling determination of the board worked a denial of
procedural due process. See Southern California Edison Co. (San Onofre Nuclear Generating
Station, Units 2 and 3), ALAB-212, 7 AEC 986 (1974).
3See ALAB·293, NRCI-75/1O at 662.
4We have already made this point in an unpublished order entered on October 21, 1975.
Although there denying NECNP's motion for a stay of the evidentiary hearing of the need
for power issue pending our disposition of the certification petition, we stressed that the
denial was "without prejudice to the right of NECNP to place the considerations set forth
[in the motion) before the Licensing Board in an endeavor to induce that Board to defer
hearing [that) issue." In that connection, we noted our uncertainty respecting whether one
of those considerations-the alleged need of NECNP for additional time to prepare for
trial-previously had been brought to the attention of the Licensing Board or ruled upon
by that Board. Indeed, our perusal of all of the relevan t portions of the record below leaves
us in some doubt as to the extent to which the Licensing Board was called upon to focus at
all upon the second question sought to be certified. Our disposition of the NECNP petition
has not, however, been influenced by that doubt.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB·296

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Michael C. Farrar, Chairman
Dr. John H. Buck, Member
Richard S. Salzman, Member

In the Matter of

Docket No. 50·332

ALLlED·GENERAL NUCLEAR
SERVICES, ET AL.
(Barnwell Nuclear Fuel Plant
Separations Facility)
Mr. Townsend M. Belser, Jr., Columbia, South Carolina, for
the intervenors, Environmentalists, Inc., et a1.
Mr. J. Gustave Speth, Washington, D. C., presented oral
argument on behalf of the Natural Resources Defense
Council as amicus curiae in support of the intervenors.
Mr. Bennett Boskey, Washington, D. C., for the applicants,
Nuclear Services, et al.

Al1ied~eneral

Mr. Randolph Mahan, Assistant Attorney General, Colum·
bia, South Carolina, filed a brief for the State of South
Carolina.
Mr. Joseph Gallo (with whom Mr. William Massar was on
the brief) for the Nuclear Regulatory Commission staff.
Because of an assertedly deficient fmal environmental statement and the
incomplete nature of the Commission's generic environmental study of the use
of mixed oxide fuel (GESMO), intervenors moved' to stay a Licensing Board
hearing on whether (1) applicants' permit to construct a fuel separation facili~y
should be modified or suspended and (2) a license to operate that facility should
be granted. In denying relief, the Appeal Board concludes that: (1) hearings on
all issues need not ~ deferred in these circumstances; (2) the Licensing Board is
in the best position to determine which issues need to be deferred; (3) generally,
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the considerations outlined in Douglas Point (ALAB-277) govern such matters;
and (4) the Licensing Board correctly decided to proceed with hearings on
certain issues.
Motion denied.
RULES OF PRACTICE: STAY OF PROCEEDINGS
The same four factors applied in the federal courts control Appeal Board
determinations on whether proceedings before another tribunal should be
stayed: (I) Has the movant made a strong showing that it is likely to prevail on
the merits of its appeal? (2) Has the movant shown that, without such relief, it
will be irreparably injured? (3) Would the issuance of a stay substantially harm
other parties interested in the proceeding? (4) Where lies the public interest?
NEPA: FINAL ENVIRONMENTAL STATEMENT
The Commission's regulations recognize that evidence presented at a hearing
may cause a licensing board to arrive at conclusions different from those in an
FES. In that event, the FES is simply deemed amended pro tanto. 10 C.F.R.
§51.52(b)(3).
NEPA:FINALENVlRONMENTALSTATEMENT
Subsequent to its issuance of a Final Environmental Statement, the NRC
staff retains its obligation to bring to the attention of a licensing board any
significant new or updated information it acquires, even if such information will
require th~t the FES be amended.
RULES OF PRACTICE: SCHEDULING OF HEARINGS
Neither NEPA nor the Commission's rules automatically precludes the
hearing of some environmental issues while the Final Environmental Statement
is being redrafted as to other issues.
RULES OF PRACTICE: APPELLATE REVIEW
The Appeal Board ordinarily will not review a licensing board's discretionary
rulings on whether the hearing of particular issues should be deferred. See
Seabrook, ALAB-293 and ALAB-295.
RULES OF PRACTICE: SCHEDULING OF HEARINGS
In determining whether hearings should proceed pending related developments, a licensing board must weigh, for each issue before it, the advantages and
disadvantages of proceeding and make a decision accordingly. Douglas Point,
ALAB-277, NRCI-75/6 539.
672

RULES OF PRACTICE: STAY OF PROCEEDINGS
Mere litigation expense, even substantial and unrecoupable cost, does not
constitute irreparable injury for the purpose of determining whether proceedings
before another tribunal should be stayed. Renegotiation Board v. Bannercraft
Co., 415 U.s. 1,24 (1974).
RULES OF PRACTICE: STAY OF PROCEEDINGS
When environmental hearings on a completed facility are sought to be
enjoined, there is no occasion to consider the questions relevant to a stay of
construction (i.e., whether the facility's construction will cause immediate injury
to the environment or whether, by reason of the increasing commitment of
funds or resources, further construction will prejudice the outcome of the
ongoing NEPA review), inasmuch as holding the hearings will not cause any such
adverse effects.

DECISION

October 30, 1975
In 1970 the Atomic Energy Commission authorized the applicants to
construct the Barnwell fuel separation facility. No attempt has ever been
~itiated to stay the construction of the facility, which is being built in South
Carolina next to the federal government's Savannah River Plant; it is now almost
fmished. For some time, the Licensing Board has been holding hearings to
determine whether (1) the Barnwell construction permit should be, modified or
suspended to afford further protection to the environment and (2) the applicant
should be granted a license to operate the plant.
An array of citizens' groups intervened in those hearings to argue that the
facility is both unsafe and environmentally unsound. Fifteen days of trial had
been concluded when the hearings recessed last autumn. In early August of this
year the intervenors asked that we enjoin, not .the completion of construction,
but the resumption of those hearings. Although their immediate concern was
directed to an evidentiary session scheduled to begin on August 26th! they also
sought a stay of all subsequent hearings.

lThe August 26 session was being convened to receive evidence on three specific
SUbjects: (1) the state of existing krypton removal system technology; (2) the differences
between the Barnwell plant and two other ·reprocessing plants which, the intervenors
claimed, had suffered problems demonstrating that reprocessing was not feasible; and
(3) the possibility of accidental releases of radioactive materials from transportation
accidents.
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A variety of grounds are advanced in support of their claim that neither the
issues set to be heard in August nor any others should presently be allowed to go
forward. Generally, those grounds are outgrowths of intervenors' assertions that
(l) the Final Environmental Statement (FES) for Barnwell is inadequate and
(2) the Commission's ongoing generic environmental study of the use of mixed
oxide fuel (Le., plutonium recycling)-usually referred to by its acronym
GESMO-and related "safeguards" matters should be completed before the
Barnwell licensing proceeding resumes.
Because the August hearing was imminent, we ordered the matter briefed
and argued on ari accelerated timetable. 2 On August 22, the day after oral
argument, we issued a brief order informing the parties that we would not enjoin
the August 26 resumption of the hearings but that when that session was
concluded, further evidentiary proceedings should await the issuance of an
explanatory opinion. That opinion follows. It explains our reasons for refusing
to interfere with the August hearings as well as why we decline to accept the
intervenors' invitation to inject ourselves further into the proceeding at this
interlocutory stage.

I. BACKGROUND
A. The applicants obtained a construction permit for the Barnwell facility3
on December 18, 1970. In 1971, significant aspects of the Atomic Energy
Commission's then-existing policies for implementing the National Environ·
mental Policy Act (NEPA) were invalidated. Calvert Oi/ft' Coordinating
Committee v. AEC, 449 F. 2d 1109 (D.C. Cir.). Its environmental-consciousness-level having thus been raised, the former Commission directed that a NEPA
review complying with the Court of Appeals' directives be conducted for those

'On August 11, we ordered that briefs be filed by August 18 and indicated that oral
argument, if necessary, would be held shortly thereafter. On August 19, after examining the
briefs that had been filed, we directed that oral argument be held on August 21.
'The permit authorized construction only of facilities for receiving spent fuel from
reactors, separating that fuel, and recovering its various constituents. Subsequently, the
applicants began to construct additional facilities for (1) converting the recovered uranium
nitrate into uranium hexafluoride; (2) converting recovered plutonium to plutonium oxide;
and (3) solidifying waste. The applicants and staff advised the Board that, as they see it,
such facilities are to be licensed under Part 70 and thus may be constructed without first
obtaining a permit such as is required for facilities covered by Part 50. (Certain
preconstruction clearance appears required. See 10 CFR 70.21(0 and 70.23(a)(7).)
Although mandatory hearings are not required under Part 70, the staff has announced that
opportunity will be provided for hearing on each of the three additional facilities.
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facilities, including Barnwell, which had been licensed for construction after the
effective date of NEPA but before Calvert Cliffs' was handed down.4
Recognizing that a full NEPA review would take some time, the Commission
indicated that it would determine whether, on consideration of certain key
factors, construction of any of those facilities ought to be suspended pending
completion of that review.s
On November 30, 1971, the Director of Regulation determined that
construction of Barnwell could proceed, at the applicants' risk, pending
completion of a full NEPA review. His decision to that effect was promptly
published in the Federal Register. 6 It was accompanied by a notice that persons
who disagreed with the decision could request a hearing on the matter. No one
filed objections to the decision and, consequently, construction of Barnwell was
allowed to continue unimpeded.'
In due course, the AEC regulatory staff prepared and circulated for
comment a draft environmental statement on the Barnwell facility. On the basis
of that draft and the comments received, the final Barnwell environmental
statement (FES) was issued in January 1974. The Commission had by then given
notice that a formal hearing would be held to determine whether the Barnwell
construction permit should be suspended or conditioned to protect environmental values (see pp. 673,674·675, supra). Three allied South Carolina
citizens groups successfully sought to intervene in that environmental proceeding
and six of their' contentions were accepted for consideration there. At that point
the applicant's request for an operating license also became ripe for hearing~ The
same intervenors sought and obtained a hearing on the operating license, and
their six contentions were accepted for consideration in that proceeding also. 1I
The two proceedings have been consolidated for trial.
Fifteen days of hearings were held in September and October of 1974; the
hearings were then recessed. For reasons wWch need not be discussed here, that

410 C.F.R. (1972 ed.) Part SO, Appendix D (particularly Section B). Provisions
comparable to those embodied in Appendix D have since been enacted as a separate Part 51
of Title 10 of the Code of Federal Regulations.
SId. at Section E.
636 F.R. 23333 (December 8, 1971).
'No claim has been made here by the intervenors that they were' unaware of that
decision to permit construction to proceed. We note that their counsel had previously made
a limited appearance statement in opposition to the plant at the 1970 construction permit
hearing.
IThe intervenors later attempted to add three new contentions. While the Board
accepted one and rejected another, it deferred ruling on the third, which had as its basis the
pendency of the Commission's generic study of the environmental effects of recycling, for
use as ~eactor fuel, the plutonium that could be recovered at a reprocessing facility. See pp.
676-677, infra.
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recess turned out to be a lengthy one. FoIIowing a prehearing conference on
June 4, 1975, the Board below issued an order on July 9th caning for a
resumption of the hearings on August 26th. Its order anticipated that evidence
would be taken at that time on the three matters specified above. 9
B. At the June 4th prehearing conference, questions were brought up
involving the relationship of the Commission's study of plutonium recycling to
this proceeding. lo Owing to the signific~ce of that study to the matter now
before us, we mention its status briefiy here.
The Commission's study was undertaken to consider the implications of the
fact that the use of ordinary uranium-based fuel in light·water reactors results in
a conversion of some of that uranium to plutonium. It is possible to recover this
plutonium, together with the portion of the uranium otherwise unused in the
fission process, from the spent fuel at a separation facility. After further
processing, the recovered materials can be used to make new fuel consisting of
the mixed oxides ofuraniUl1 and plutonium.
In August 1974, shortly before the Barnwell hearing first commenced, the
AEC regulatory staff published a draft of its Generic Environmental Statement
on Mixed Oxide Fuel. This draft version of GESMO deals essentiaIIy with the
appropriateness of recycling plutonium. Pursuant to the dictates of NEPA, the
draft GESMO considers several alternatives: (I) disposal of spent fuel without
any reprocessing; (2) storage of spent fuel for reprocessing at some future time;
(3) reprocessing of spent fuel, followed by the recycling of the recovered
uranium but the disposal of the recovered plutonium; (4) reprocessing with
recycling of uranium and the storage of plutonium for later use; (5) reprocessing
with recycling of both uranium and plutonium; and (6) reprocessing with fuII
recycling (as in #5) but with upgraded precautions taken to safeguard the
plutonium.
The principal conclusion in the draft GESMO, as the Nuclear Regulatory
Commission later described it, was that "utilization of plutonium resources as
recycle fuel in the light water reactors should be approved."ll However, the
NRC announced that it was of the "provisional view" that it should not then
endorse that conclusion. Rather, the Commission said, "a cost·benefit analysis of
alternative safeguards programs should be prepared and set forth in draft and
final environmental impact statements before a Commission decision is reached
on wide·scale use of mixed oxide fuels in light water nuclear power reactors."l2
As far as individual licensing proceedings were concerned, the Commission
decided to leave it to the presiding boards to determine whether there was a

'See fn. 1, supra, p. 673.
I oSee p. 674, supra.
I I See 40 F.R. 20142 (May 8, 1975).
121d. at20143.
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need for "deferral of future licensing actions which are related to the wide-scale
use of mixed oxide fuels _...... 3 But the Commission indicated, again
provisionally, that boards should observe the following guidelines:! 4
(1) There should be no additional licenses granted for use of mixed oxide
fuel in light water nuclear power reactors except for experimental purposes;
and (2) with respect to light water nuclear power reactor fuel cycle activities
(activities other than nuclear power reactor construction and operation)
which depend for their justification on wide-scale use of mixed oxide fuel in
light water nuclear power reactors, there should be no additional licenses
granted which would foreclose future safeguards options or result in
unnecessary "grandfathering."
At the Barnwell conference held in June (see p. 676, supra), the intetvenors
attempted to persuade the Licensing Board to defer any further hearings pending
the outcome of the GESMO proceeding. Rejecting this argument, the 'Board
issued an order in July confirming that the hearing would resume on
August 26th on the three matters specified. See fn. 1, supra. On August 8th we
received the intervenors' motion seeking to block resumption of the hearings.

II. DISCUSSION
The Commission's regulations prohibit interlocutory appeals except in
circumstances not present here.15 Attempting to avoid that rule, intervenors
have framed their attack on the propriety of the Licensing Board's determination to proceed with these hearings in the form of a proposed "certified
question."! 6 It is manifest, however, that what they really seek is a stay of the
Licensing Board proceeding. Under established principles which govern such
relief we hold that a stay is not justified.!?
Like the courts, we look to four factors in determining whether proceedings
before.another tribunal should be stayed: (l)has the movant made a strong
showing that it is likely to prevail on the merits of its appeal? (2) has the movant

13lbid.
14lbid.
15
10 C.F.R. § §2.730(O, 2.714a.
I'See 10 C.F.R. § § 2.718(i) and 2.78S(b); Public Service Comp"any of New Hampshire
(Seabrook Units 1 and 2), ALAB-271, NRCI-7S/S 478,482-83.
17Because the intervenors are thus not entitled to the relief they seek, we pass the
question of the interplay between the requirements for certification and for a stay in order
not to lengthen this opinion unnecessarily. See generally Seabrook. ALAB-271, supra, and
Toledo Edison Company (Davis-Besse Station), ALAB-290, NRCI-7S/9 290 (September 19, 1975).
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",
shown that, without such relief, it will be irreparably injured? (3) would the
issuance of a stay substantially harm other parties interested in the proceeding?
(4) where lies the public interest? I 8
We discuss each of these relevant criteria in tum. Before we do so, however,
we should point out that there is one circumstance which makes this ,case
unusual: construction of the project under consideration is virtually complete.
The situation before us is thus markedly different from those in the line of
decisions relied on by intervenors. I 9 The underlying projects in those cases were
in relatively incipient stages or at least distant from completion. Consequently,
the question the courts there faced was whether work on those projects should
be enjoined lest it either cause immediate injury to the environment or, by virtue
of the increasing commitment of funds and resources, prejudice the outcome of
pending NEPA reviews. The decisions reflect understandable reluctance to allow
further substantial undertakings in advance of a decision that the projects were
environmentally justifiable.
.
Such an argument in this case comes years too late. Even accepting arguendo
intervenors' assertions about the inadequacies of the Barnwell environmental
review, the cases they cite are inapposite. Because for all practical purposes
Barnwell has been built, no occasion remains for us to consider whether its
construction threatens to hamper the effectuation of the policies embodied in
NEPA. That contention was ripe for consideration in 1971 when, as we have
noted, the Commission offered to hold a public hearing if any interested party
wished to challenge the determination to allow construction to continue.2 0 Had
the intervenors come forward then with an argument about continued
construction prejudicing dispassionate NEPA review, it might have been a viable
one. Now that issue is not merely stale but moot. Nothing anyone can say or do
will run time backwards to erase the fact that the plant is essentially completed.
The issue we must resolve in this case is quite different: should the Barnwell
hearings-which unlike a construction project will not occasion any environ·
mental injury-be stayed because the FES is allegedly deficient and the

I • See, e.g., Southern California Edison Company (San Onofre Units 2 and 3),
ALAB·199, 7 AEC 478, 479 (1974); Virginia Petroleum Jobbers Ass'n. v. Federal Power
Commission, 259 F.2d 921 (D.C. Cir. 1958); AirpCN't Comm. of Forsythe County v. Civil
Aeronauticr Board, 296 F.2d 95, 96 (4th Cir. 1961).
IPSee Coalition for Safe Nuclear Power v. Atomic Energy Commission, 463 F.2d 954,
956 (D.C. Cir. 1972); Scherr v. Volpe, 466 F.2d 1027, 1034 (7th Cir. 1972);Environmental
Defense Fund v. Tennessee VaHey Authority, 468 F.2d 1164, 1183·84 (6th Cir. 1972);
Sierra Qub v. Morton, 514 F.2d 856,879 (D.C. Cir. 1975); People of Enewetak v. Laird,
353 F. Supp. 811, 821, fn. 15 (D. Hawaii 1972).
20 We, of course, should not and do not intimate any opinion about the correctness of
that decision; that matter is not befo,re us.

678

Commission has not completed the GESMO proceeding? We review the four
controlling factors for our answer.
l.Probability of success on the merits. In evaluating this factor, we look to
the likelihood that intervenors' claim that the hearings are proceeding illegally or
improperly will ultimately prove meritorious. That claim is grounded on the
charge that the FES for the Barnwell project is deficient in a number of respects.
This being so, the intervenors reason, further hearings must await the
preparation of an adequate FES. In support of this conclusion they point to
certain court decisions and the requirement in NEPA itself that an environmental impact statement be considered at every step of the agency review
process. 42 U.s.C. §4332(C). They also rely upon the Commission's own
regulations in furtherance of that requirement, which prohibit the staff from
taking a position at the hearings until the FES has been published and require
the introduction of the FES into evidence at those hearings. 10 C.F.R.
§51.52(a), (b).
a. To begin with, the cases intervenors cite (see fn. 19, supra) do not support
their claims. To be sure, they contain passages which seem to suggest that any
action which furthers the project should be avoided until a fully adequate
environmental review has been completed.21 In a sense, we suppose, licensing
board hearings on the merits of a project can be said to "further" the project
because they are, of course, a necessary step in the attempt to obtain project
approval. But we stress again that the context of those judicial decisions makes
clear that the courts were interested in halting any additional commitment of
resources in circumstances where construction would harm the environment or
increased expenditures might prejudice the decision-makers.
See p. 678,
supra. Those decisions lay down no general rule that, where such harm or
prejudice cannot occur, a hearing on the merits of a project is still proscribed
because it is a step in "furtherance" of the project. We can perceive no basis for
concluding that permitting these hearings to proceed could prejudice the
outcome of the required environmental review in this case. To the contrary, one
purpose of those hearings is to investigate the merits of intervenors' claims that
the Barnwell environmental review has thus far been inadequate or erroneous.
b. The deficiencies that the intervenors perceive in the FES (which
document had not been introduced into evidence at the time we heard oral
argument) are essentially threefold. As we discuss below, the intervenors may
well be able to establish at the hearing that those deficiencies do exist, at least in
some measure. Nonetheless, as we go on to explain, their existence does not
demonstrate any substantial likelihood that the intervenors are correct in
asserting that it was improper to take evidence on the three matters set for

21 See, e.g., People of Enewetak, supra, 353 F. Supp. at 821: " ••• there must be a severe
limitation on the scope of all activity that furthers the project".
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consideration at the August 26 hearing. Even less does it furnish a basis for
predicting that the Licensing Board is likely to delve into improper subjects at
future sessions of the hearing.
(1) One deficiency in the FES, say the intervenors, is that statements
contained therein differ from staff testimony adduced at the hearing. The
Commission's regulations, however, recognize that evidence presented at a
hearing may cause a licensing board to arrive at conclusions different from those
in the FES. In that event, the FES is simply deemed amended pro tanto.
10 C.F.R. §S1.S2(b)(3).22 To be sure, this provision ordinarily comes into play
when other parties' evidence requires the board to reject or modify a staff
position adopted in the FES. But we have been told no reason why the staff
itself must be forever frozen in its FES position. Nor would there be any wisdom
in such a rule. To the contrary, we think the staff is obliged in the performance
of its duties to bring to the attention of the Board significant new or updated
information.23 The staffs (and the Commission's) obligation is to objective
truth, not to the printed word.
Of course, in a given instance, the staffs evidence may depart so markedly
from the positions espoused or information reflected in the FES as to require
formal redrafting and recirculation for comment of the environmental statement
(or at least those portions which are affected by the changes) before the
licensing board gives any further consideration to the subjects involved. 24 In this
connection, however, we are not persuaded that the changes embodied in the
staff testimony are so significant as to require that to be done here.
(2) The staff concedes the existence of one of the deficiencies pointed out
by the intervenors. Specifically, the intervenors and the staff do agree that the
FES inadequately evaluates the impact of all the facilities-including those
which are not the subject of the proceeding at bar-planned for the Barnwell
site (see p. 674, fn. 3, supra). The intervenors insist that consideration must be
given to the effect of the overall project, lest there occur an invalid
"segmentation" of the adverse environmental impacts of the individual
facilities. 25
We need not express any opinion now on the need to incorporate into the
current FES a discussion of the impact of the additional facilities being built on
the site. For, even if the FES must be so redrafted, the issues scheduled for

USee, e.g., Texas Utilities Generating Co. (Comanche Peak Units 1 and 2), ALAB-266,
NRCI-75/4R 376, 379.
"See Duke Power Company (McGuire Units 1 and 2), ALAB-143, 6 AEC 623, 625-26
(1973); cf, Georgia Power Company (VogUe Units 1 and 2), ALAB-291, NRCI-75/9 404
(September 24, 1975).
24Cf, Philadelphia Electric Company (Limerick Units 1 and 2), ALAB-262, NRCI-75/3
163, 195-97.
25 Cf, Limerick, ALAB-262, supra, NRCI-75/3 at 200-01.
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consideration at the August 26 session could be understood and resolved in the
absence of such a discussion. And we perceive nothing either in NEPA or in the
Commission's rules which would automatically preclude the hearing of all
environmental issues while the impact statement is being redone as to some.
On the other hand, the in tervenors perhaps can demonstrate that, if the FES
does need to be recast in part, certain other issues should not be heard until that
is done. But that fact does not afford us any basis for taking action now. We are
ordinarily disinclined to review a licensing board's discretionary rulings on
whether the hearing of particular issues should be deferred. See Public Service
Company of New Hampshire (Seabrook Units 1 and 2), ALAB-293, NRCI75/10 660 (October 16, 1975); and ALAB-295, NRCI-75/1O 668 (October 28,
1975). Here, the Licensing Board has not yet been called on to determine which
issues can appropriately be heard at various future stages. Certainly, in advance
of its having ruled, there is even less justification for us to become actively
involved in scheduling the hearings.
(3) The third-and presumably most serious-of the asserted deficiencies
in the FES stems from the pendency of the Commission's study of plutonium
recycling (see p. 676, supra). The intervenors claim that a valid FES for
Barnwell cannot be prepared until the GESMO and related safeguards studies are
completed. As they see it, the conclusions emanating from GESMO must be
taken into account before a valid NEPA cost-benefit balance for Barnwell can be
struck. In a similar vein, they argue that to proceed to hearing now on the issues
pending in Barnwell will lead to an inordinate duplication of effort. This is true,
they say, because the same issues will also have to be heard in the GESMO
proceeding and, thereafter, might possibly have to be considered even a third
time when the results of GESMO are sought to be applied to Barnwell.
Our consideration of this argument properly commences with an analysis of
the Commission's "provisional views" on GESMO (see pp. 676-677, supra). In
adopting those views, the Commission left it to the boards in individual licensing
cases to consider the need for "deferral of future licensing actions." It also
furnished gUidelines which, insofar as are relevant here, indicate that "no
additional licenses" should be granted for fuel cycle activities "which depend for
their justification on wide-scale use of mixed oxide fuel" for reactors, if those
licenses "would foreclose future safeguards options or result in unnecessary·
'grandfathering.' "
It is clear from these guidelines that the Commission has not purported to
call a halt to all hearings involving issues which bear a relationship to GESMO.
Indeed, a literal reading of the Commission's provisional views indicates that it
may have intended not to stop hearings but only to place limitations on the
actual granting of certain licenses. This does not mean, of course, that the boards
are entirely free to proceed with hearings on all issues, stopping just short of
authorizing the issuance of licenses. For, as will be seen, considerations beyond
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those set forth in the guidelines must come into playas well. 26 But it does mean
that nothing in the provisional views alone commands that hearings cease in all
proceedings to which the guidelines apply.
The Commission's provisional views not having imposed a different rule, a
board's determination on whether to go ahead with hearings on particular issues
should tum on considerations similar to those which we discussed in Potomac
Electric Power Company (Douglas Point Units 1 and 2), ALAB·277, NRCI·
75/6539. There, as here, it was argued that proceeding to hearing on particular
issues rather than awaiting. future developments would lead to unjustified
duplication of effort, eventual repetition of some or all the hearings, and
unnecesSary expense to the litigants. In that case, we rejected the contention
that the entire hearing must be deferred. Rather, we ruled the board should
weigh certain factors in order to decide whether it should proceed with each
pending issue.
We believe that this matter should be handled in similar fashion. Of course,
because the suggestions that the hearings be deferred arose from different
circumstances in the two cases, factors other than those relevant in the Douglas
Point situation may have to be taken into account here. But the underlying
principle is the same-for each issue before it, the Board must weigh the
advantages and disadvantages of proceeding now rather than waiting until the
GESMO is completed. This may require the Board to draw fine lines, particularly
since it is not clear at this juncture either (1) what the precise extent of any
GESMO hearings will be or (2) that a Commission decision against plutonium
recycling would automatically sound the death knell for Bamwell.27 What is
clear, however, is this: first, as in Douglas Point, it is not appropriate to lay
down a blanket rule that hearings on all issues should or should not proceed
now; and, second, the Licensing Board is in a better position than we are to
determine which, if any, particular issues need to be deferred. We are convinced
that the board below correctly decided to go ahead with the three issues set for
the August 26th session. There is no reason for us to step in in advance of its
determination on other issues.2 8
We need only add that, in evaluating the likelihood that the intervenors can
establish that the hearings are proceeding illegally, we have considered the
.district court decision in West Michigan Environmental Action Council v.
Atomic Energy Commission (Docket No. G·58·73, W.D. Mich., June 19, 1974,
as clarified October 3, 1974). In its first opinion, the court deferred action on

"The Commission contemplated that this would be the case, for it expressly recognized
that a "variety of factual situations and legal considerations" might be presented in different
licensing proceedings. 40 F.R. at 20143.
nSee paragraph 2 offn. 29, infra.
2ISeep• 681,supra.

682

the government's motion to dismiss (which was premised, inter alia. on a claimed
lack of jurisdiction). In doing so, however, the court expressed the view that a
Commission hearing on whether to permit use of additional amounts of mixed
oxide fuel at the Big Rock Point reactor "cannot properly reach its conclusions
without taking [GESMO] into account" and thus that that hearing "should be
conducted only after [GESMO] has been finalized so that it can be fully
considered." The Big Rock Point Licensing Board, after studying the court's
statement, indicated that it intended to proceed to hear certain "local" issues
before GESMO Was completed. LBP·74-61, RAI·74-8317, 319-20. In its
clarifying opinion, the district court then approved that course of action, noting
that it Was "impressed by the argument for simultaneous hearings." In other
words; the court held that it was permissible for the Licensing Board to hear
certain issues while the generic study went on, so long as the GESMO eventually
"was properly taken into account."
Considered in their totality, the district court's comments furnish no basis
for us to hold that all issues in this proceeding must be deferred until GESMO is
completed. To the contrary, the court's two opinions support the view that
there may be distinct advantages gained by hearing certain issues at an early
date. As the court observed in approving the plan to have the administrative
proceedings move forward on two fronts simultaneously, "litigation need not
necessarily be prolonged in order to be thorough." The court's comments do,
however, underscore the need for the Licensing Board to distinguish carefully
betweelt those issues which should be heard before GESMO is completed and
those better deferred.29

2 P As it turned out, the Commission eventually determined that, as far as Big Rock Point
was eoncerned, there was no necessity for awaiting the completion of GESMO. The
Commission reasoned that NEPA's requirements could be met by the preparation of a
dIseteti! t!hVitol1t11ehtal ~ti1tement, since the Big Rock Point proceeding did not involve the
"wide-scale use of mixed oxide fuel." CLI-7S-10, NRCI-75/8 188, 190 (August 11, 1975).
We agree wIth the intervenors' assertions at oral argument (App. Bd. Tr. 39-42,47-48) that
the Commission's Big Rock Point decision does not justify the Barnwell Licensing Board in
proceeding to a conclusIon wIthout awaiting the completion of GESMO. For, as the
Commission's opinion itseit fiiakes dear; the factual situation surrounding the Big Rock
Point application is considerably (fiftererii from that which presently appears to be involved
in Barnwell. See NRCI-75/8 at 190 and i9L
In that regard, our analysis suggests that, uhless and until the applicants demonstrate
otherwise, the Barnwell facility should be considered oii~ ''VIhl~h depend[s} for [its}
justification .Q~.\Yide.scale use of mixed oxide fuel" within the meanlrtg oC the Commission's
provisional guidelines..For the draft GESMO which the Commission had before It when it
Issued those guidelim;s ~dica1es (p, S·14) that "recovery and recycle of uranium are not
now economically feasible unless plutonium is also recycled ••••" It is, of course, open to
the applicartts to attempt to show that that statement is incorrect and that the Barnwell
fAcUlty can be justified even if there is to be no wide-scale use of mixed-oxide fuel.
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2.I"eparable injury. We have already indicated (p. 13. supra) that, because
construction of this facility was not opposed when the opportunity was
presented and thus is now virtually completed, the denial of the stay the
intervenors seek will not prejudice the NEPA decision.making process at all.
much less irreparably. The only other claim of irreparable injury which the
intervenors make is that if they are forced now to a hearing which. it is later
determined, should not have been held or needs to be repeated, they will have
sUffered a needless expenditliie of time and fesoiltces. the Sfibti aIi§Wef it> tl1i~
has been given by the Supreme Court: "mere litigation expense, even substantial
and unrecoupable cost. does not constitute irreparable injury." Renegotiation
Board v. Bannercraft Co.• 415 US. 1,24 (1974).
The intervenors attempt to avoid the import of this doctrine by pointing to
their limited resources. They say that the expense of participating in an
improper hearing will severely curtail their ability to participate in the GESMO
hearing itself or in the rerun of the Barnwell hearing which they foresee
occurring. In this connection. they stress again that if the Barnwell hearing goes
ahead now. it will be needlessly duplicative of the GESMO hearing.
We are not insensitive to the intervenou' sitUation. Nevetllieless. We must
decline to rule on the question in the abstract. Their claim in this regard can best
be considered by the Licensing Board when it determines whether to proceed
with particular issues. See Douglas Point, supra. Nothing the L1censirtg btidfd hilS
done thus far indicates that it intends to schedule hearing sessions which can
fairly be predicted to be duplicative and devoid of offsetting advantages.
Accordingly, at this juncture we cannot perceive that the· intervenors are
threatened with irreparable injury.
3. Injury to the adverse party. The applicants claim that granting the
requested stay will lead ineluctably to a delay in the operation of the Barnwell
facility with consequent financial injury to them. At this point. of course, we
cannot assume that the Barnwell facility should operate. It is precisely the
purpose of the scheduled hearings to consider that question. But we can stress
that the applicant is entitled to an answer to that question at the earliest
practicable time. If a decision in its favor ultimately results, the applicant will
Indeed have been injured if there has been an unjustifiable delay In reaching that
decision.
4. The public interest. Our consideration of the fourth factor follows much
the same lines. We need not subscribe to the applicants' claim that its facility is
vitally needed-that is an issue in the hearings-to agree that there is a
compelling public interest in having an early decision on the Barnwell facility,
whether that decision is positive or negative. This point need twt be bel:1bbI'ed.
If this plant is safe and environmentally sound, then there is every reason to have

the fflcility approved promptly.3 0 If, on the 00er hand, the plant fails to pass
muster, th~ public interest will be served if this fact is known sooner rather than
later. For, in that event, there will be a need either to initiate corrective action
to bring the facility into compliance (if possible) or to develop some alternative
solution. 31
In sum, none of the factors governing our action on stay requests weighs in
favor of the intervenors. 32 Accordingly, there was no reason to halt the
August 26th hearings and there is no cause to take from the Licensing Board the
responsibility of determining which, if any, of the remaining issues should be
deferred.

III. CONCLUSION
For all these reasons, we conclude that the intervenors have not made the
showing necessary to obtain the relief they seek. Consequently, their motion is
denied; the Licensing Board may conduct such further hearings as are justified in
light of the views expressed in this opinion.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
Margaret E. DuFlo
Secretary to the Appeal Board

'DIn this connection, see West Michigan Environmental Action Council, supra, where
the court, anticipating the possibility that "the outcome of ail ••• hearings" would be
favorable to the applicant, indicated that the "potential benefits, whatever they may be,"
stemming from the applicant's proposal "should not be frustrated by prolonged litigation."
31 Cf. Douglas Point, ALAB-277, supra, NRCI-75/6 at 546, 547.
Our order of August 11 setting an expedited briefing schedule instructed the parties
to address, inter alia, questions concerning the possibility that the intervenors (1) were
guilty of laches or (2) had stipulated away any right to object to the resumption of the
hearings. The briefs we received convinced us that neither of these situations obtained.
Accordingly, we have not taken any such considerations into account in reaching our
decision.

s,
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Docket No. 70·1729

In the Matter of
ALLlED·GENERAL NUCLEAR SERVICES
ALLIED CHEMICAL NUCLEAR
PRODUCTS, INC.
GENERAL ATOMIC COMPANY

October 1, 1975

(Barnwell Fuel Receiving and Storage
Station)
Upon joint petition (by Environmentalists, Inc., South Carolina Environmen·
tal Action, Inc., and Piedmont Organic Movement) for leave to intervene in
materials license proceeding, licensing Board finds that petitioners meet the
requirements of 10 CFR 2.714.
Upon petition by 221 Pickens Street Organization and untimely petition by
the American Civil Uberties Union of South Carolina for leave to intervene,
licensing Board finds that neither petitioner has set forth its interest with
sufficient particularity, as required by 10 CFR 2.714.
Joint petition granted and public hearing ordered; State of South Carolina
admitted as an interested State pursuant to 10 CFR 2.715(c). Other petitions
denied, but additional time granted both petitioners to file amended petitions.
RULES OF PRACTICE: NON·TIMELY INTERVENTION PETITIONS
In considering a late intervention petition, the question of timeliness is
inextricably interwoven with the question of standing and right to intervene; it is
first necessary to make a determination as to the standing factors set out in
10 CFR 2.714(d).
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MEMORANDUM AND ORDER
On July 7, 1975, the Nuclear Regulatory Commission (Commission)
published in the Federal Register (40 F. R. 28506) a Notice of Receipt of
Application for Materials License; Notice of Consideration of Issuance of
Materials License and Notice of Opportunity for Hearing in the captioned
lJroceeding. The Notice provided, inter alia, that any person whose interest may
be affected by the proceeding might file a petition for leave to intervene no later
than August 6, 1975. The Notice also summarized the provisions of 10 CFR
§2.714, the Commission's rule which prescribes the required content of
petitions for leave to intervene.
Thereafter, timely petitions for leave to intervene with respect to issuance of
the materials license were filed by (1) Environmentalists, Inc., South Carolina
Environmental Action, Inc., and Piedmont Organic Movement (Joint Petitioners), and (2) the 221 Pickens Street Organization (Petitioner). A late petition for
leave to intervene was filed on August 19, 1975 ;by the American Civil Uberties
Union of South Carolina (Petitioner).
Allied-General Nuclear Services, et al., the Applicants in this proceeding,
have entered objections to each of the three petitions which have been filed.
These objections are based, inter alia, on the sufficiency of the showing as to
standing which the Petitioners have asserted and the allegation that the
contentions set forth are either lacking in merit and without substance, or are
lacking in the requisite specificity and particularity which Section 2.714 of the
Commission's Rules of Practice require. In addition, Applicants argue that the
admittedly late filing by the American Civil Liberties Union of South Carolina of
its Petition to Intervene, should also result in its rejection.
The Staff of the Nuclear Regulatory Commission has flied answers to each of
the petitions to intervene. For its part, the Staff takes the position that
Petitioners 221 Pickens Street Organization and The American Civil Liberties
Union of South Carolina have made an adequate showing of the interest of their
members al1:d how that interest may be affected by the proceeding. Also, with
respect to the Petition flied by Ms. Ruth S. Thomas, President, Environmentalists, Inc., on behalf of Environmentalists, Inc., et al., the Staff believes that
the requirements for showing requisite interest under 10 CFR § 2.714 have been
complied with.·
In the view of the Staff, each of the Petitioners, Environmentalists, Inc., et
al., and the 221 Pickens Street Organization, has asserted at least one admissible
I Joint Petitioners' interest has been previously shown in Allied General Nuclear
Services. et al. (Barnwell Nuclear Fuel Plant Separations Facility) Docket No. 50-332, and
the Staff by Stipulation dated May 1, 1975, entered in that proceeding, has agreed that
Joint Petitioners' interest has been adequately shown for purposes of any licensing
proceeding involving the Barnwell Fuel Receiving and Storage Station.

688

contention, and therefore, adequate interest having been shown, both petitions
for leave to intervene should be granted.
The Staff opposes the admission of any contention set forth in the petition
to intervene of the American Civil Uberties Union of South Carolina on the
ground that no contention set forth meets the substantive requirements of
10 CFR § 2.7 14. In addition, the Staff urges that the tardy petition should not
be accepted as Petitioner has failed to provide a sufficient showing of good cause
for its late filing. However, the 'Staff has requested the Board to give Petitioner
an opportunity to correct the deficiencies in its petition.
By letter dated July 9, 1975, the Assistant Attorney General of the State of
South Carolina, Randolph R. Mahan, advised the Commission that the State of
South Carolina intends to participate in this proceeding as an interested State
pursuant to IO CFR §2.715(c). The Staff has supported this request.
The Board has considered the three petitions which have been filed and the
answers filed by Applicants and Staff, and now concludes that the joint petition
for leave to intervene filed by E,nvironmentallsts, Inc., South Carolina Environmental Action, Inc., and Piedmont Organic Movement, meets the requirements
of IO CFR §2.714. Accordingly, the joint petition is GRANTED and a public
hearing will be ordered in this proceeding. The Joint Petitioners are herewith
admitted as a party (Joint Intervenors) to this proceeding.
The State of South Carolina is herewith admitted and may participate in the
hearing as an interested State pursuant to the provisions of 10 CFR §2.715(c).
In its review of the petition filed by Joint Intervenors, this Board has
determined that the petition includes at least one relevant contention which is
set forth with reasonable specificity and with some basis assigned for it, so as to
at least minimally meet the threshold requirements of IO CFR §2.714(a) and
(b). Specifically, Contention 47(b), which appears to be amenable to suitable
particularization, alleges that the Staffs position regarding significant releases of
radioactive materials from transportation accidents, etc., has not been justified.
It is emphasized however, that the only matter decided at this time is that, as
stated, the above contention is adequate to entitle Joint Petitioners to intervene
in the proceeding. It remains for these Petitioners to establish, to the satisfaction
of the hearing Board, which of its proposed contentions are genuine issues
suitable for adjudication. If the Board is not so satisfied, it may summarily
dispose of the proposed contentions on the basis of the pleadings, IO CFR
§2.749.
With respect to the petitions for leave to intervene submitted by the
221 Pickens Street Organization and the American Civil Liberties Union of
South Carolina (ACLU), the Board is of the view that neither Petitioner sets
forth its interest with sufficient particularity to show the requisite interest under
10 CFR §2.714.
For example, the petition to intervene describes the 221 Pickens Street
Organization as "being in the process of becoming a non-profit educational
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organization"; there is nothing to show that it is yet a legal entity, or if so,
whether it is a corporation, an unincorporated association, or something else.
Nor is there any showing as to how an organization not yet formed can have a
person who "has been duly a~th~rized' to 'be the official representative of the
above-named petitioner in this proce~dini.'~ Nor is there any showing regarding
the identity of the members of the organization which it purports to represent:
who live or conduct substantial 'activities in reasonable proximity to the facility
site and whose interest 'may be 'affected and how such interest may be affected.
Even if such deficiencies in, the petition to intervene were to be overlooked
or were to be cured by amendment or supplemental showing, it should be noted
that the petition makes various claims to be speaking on behalf ofnotonly'ihe
petitioning organization's members but also their "supporters and others ..yh9
are similarly situated", and on behalf of "persons who eat and drink at our
restaurant and juice bar, those who use our services and purchase food and o~,~~~
materials from our store." Such claims that the petitioning organization is
speaking for persons other than its own members are totally unsupported by thk
submission actually made, and in the absence of such proof must be reje'cted.
Indeed, even with respect to its own members, the only person wh? Ii~s:,~een
named and identified in the submission is the person who has signed ih~'petition
to intervene and the accompanying affidavit. Moreover, as was held' by the
Atomic Safety and Licensing Board in Mississippi Power and LiiHt C~mpany
(Grand Gulf Nuclear Station Units 1 and 2), Docket Nos.'S0-416, 50-417
(Prehearing Conference Order of May 15, 1973, pp. 2-3), summarized .in
ALAB-l30, 6 AEC 423, note 1 (June 19, 1973), class actions are not permitted
under the Commission's Rules of Practice, and in any event the petitioning
organization has not shown that its claims and interests are typical of the alleged
class.
.
The ACLU petition contains no showing regarding the identity of the
members of the organization in South Carolina who live or conduct substantial
activities in reasonable proximity to the facility site and whose interest may be
affected and how such interest may be affected. Nor is there any shOWing as to
how the individual who has signed the petition "has been duly authorized to be
the official representative of the above·named petitioner in this proceeding."
Further, it is not clear that the South Carolina members have either requested to
be represented or consented to be represented by the ACLU in this proceeding.
With respect to the matter of "timeliness" in the instant case, the Petitioner
must, as a threshold matter, satisfy the requirements of the Rules as to good
cause for its late filing; and, failing that, there is no need to examine the
sufficiency of its showing of interest or of its contentions under Section 2.714(b), since the Petition must be dismissed. In this regard, the Rulestates that, in examining the existence of good cause for late filing, the Board
must be satisfied that, in effect, there was a reasonable justification for
Petitioner's failing to file on time; and that the Board, in addition to the basic
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factors as to standing to intervene set out in Section 2.714(d), is to consider
whether there are other means available whereby the Petitioner's interest will be
protected; whether the Petitioner's participation may reasonably be expected to
assist in developing a sound record; whether Petitioner's interest will be
represented by existing parties; and whether the Petitioner's participation will
broaden the issues or delay the proceeding (i.e., the factors set forth in
Section 2.714(aXIX4».
It would appear, therefore, that the question of timeliness is inextricably
interwoven with the question of standing and right to intervene; that is, it is first
necessary to make a determination as to the factors set out in Section 2.714(d)-i.e., "(I) the nature of the Petitioner's right under the Act to be
made a party to the proceeding; (2) the nature and extent of the Petitioner's
property, financial, or other interest in the proceeding; (3) the possible effect of
any order which may be entered in the proceeding on the Petitioner's interest".
In logical progression, the· next question for determination would be
if-absent its untimely filing-the Petitioner does have standing to become a
party, can it satisfy the provisions of Section 2.714(a)-i.e., has it shown good
cause, and, as to this, what are the conclusions to be reached regarding the
factors in subsections 1-4, quoted above. Only by this process of logic can the
Board reach a reasoned conclusion in the circumstances of this case as to the
status of the Petitioner as an intervenor.
Because of the aforementioned deficiencies, the petitions for leave to
intervene filed by the 221 Pickens Street Organization and by the ACLU of
South Carolina are DENIED. However, because these Petitioners may be able to
cure the defects in the Petitions, the Board has concluded that each should be
afforded additional time for that purpose. Both Petitioners are granted ten (I 0)
days from the date of service of this Order to file an amended petition in
accordance with the Commission's Rules of Practice as discussed hereinabove.
By separate Order, the Board will schedule a special prehearing conference in
this proceeding to be convened in Columbia, South Carolina on Thursday,
October 16, 1975, at 10: 00 a.m., local time. The parties and the Petitioners for
intervention or their counsel are directed to appear at the special prehearing
conference, at which time the Board will consider all intervention petitions and
if necessary, oral presentations by Petitioners who have ftled amended petitions
regarding the identity of the members of their organization which they purport
to represent, and their arguments regarding the aforementioned individuals'
interest and how that would be affected by the proposed operation of the
Barnwell Fuel Receiving and Storage Station.
A Notice of Hearing implementing this decision is appended to this
Memorandum and Order as Attachment A. The Notice scheduling the special
pre"hearing conference for October 16, 1975, is appended hereto as Attach·
ment B. [Attachments A and B are omitted from this publication but are
available at the Commission's Public Document Room, Washington, D. C.]
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In accordance with the provisions of 10 CFR §2.714a of the Commission's
"Rules of Practice" this Order may be appealed to the Atomic Safety and
Ucensing Appeal Board of the United States Nuclear Regulatory Commission
within five (5) days after service of the Order.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
designated to rule on petitions
Robert M. Lazo, Chairman
Dated at Bethesda, Maryland
this 1st day of October, 1975
Attachment A (Notice of Hearing on Application for Materials
Ucense) and
Attachment B (Notice Scheduling Special Prehearing Conference)
are omitted from this publication but are available at the
Commission's Public Document Room, Washington, D. C.
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(Seabrook Station, Units 1 and 2)
Upon motion by several intervenors to stay further proceedings (particularly
that portion concerning the facility's cooling water system) pending the outcome of Environmental Protection Agency (EPA) proceedings concerning the
same cooling water system, licensing Board concludes that (1) there is no legal
bar to its going forward because the EPA proceedings, which will review previous
EPA determinations, do not render invalid either those determinations or a state
certification under Section 401 of the Federal Water Pollution Control Act
(FWPCA) based thereon; and, in any event, to declare a Section 401 certification
invalid would be to review the adequacy of the certification in contravention of
Section Sll(c) (2) (A) of the FWPCA; and (2) the Board, in its discretion,
should proceed simultaneously with EPA so that each will reach its conclusions
or decision in due course and with all reasonable dispatch.
Upon motion by another intervenor for reconsideration of the ruling on the
stay motion insofar as it required proceeding on the need-for-power issue, and
alternately for referral of that ruling to the Commission, licensing Board de-'
clines to reconsider its previous ruling and concludes that a sufficient showing
had not been made to warrant referral of the ruling' insofar as it dealt with the
need-for-power issue.
Stay motion denied; that ruling referred to Appeal Board; motion for reconsideration denied and referral of the latter ruling declined.
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MEMORANDUM AND ORDER
The purpose of this Memorandum and Order is for the Atomic Safety and
licensing Board (the Board) to rule upon the motion of intervenor Donald-B.
Ross to stay further proceedings in the above-identified case. This motion was
joined in by the intervenors Seacoast Anti-Pollution League (SAPL), Audubon
Society of New Hampshire (Audubon) and Mrs. Elizabeth Weinhold. The motion
was opposed by the Applicant and the U. S. Nuclear Regulatory Commission
Staff (the Staff).
Following oral argument on the motion on August 27-28,1975, the Board
on August 29, 1975 denied the motion insofar as it rl::lates to issues other than
those involving the cooling water system and took the motion under advisement
with regard to issues involving the cooling water system. (Tr. 554043) In addition, the intervenors SAPL and Audubon requested that the Board refer its
ruling on the motion to the Commission. The Board stated at the hearing on
September 10, 1975, that it would refer its ruling on the motion to stay to the
Commission. (Tr. 6589-6600)
In addition, on September 16, 1975, intervenor New England Coalition on
Nuclear Pollution (NECNP) filed a motion for reconsideration of the Board's
ruling insofar as it required proceeding on the need for power issue and also
requested that that matter be referred to the Commission. The Board will also
cover the NECNP motion for reconsideration and referral in this Memorandum
and Order.
On September 26, 1975, the Board by majority vote decided to deny the
motion to stay insofar as it relates to the cooling water system issues. Dr. Salo
and Dr. Mann voted to deny and Mr. Head dissented, voting to grant the motion
with regard to the cooling water system issues. Each Board member gave a
statement of his position on the record on September 26, 1975 and the Board
indicated that it would issue this Memorandum and Order embodying its ruling
and the dissenting opinion with regard thereto. (Tr. 8275-8300)
Further, after ruling on September 26, 1975 on the motion to stay, the
Board by unanimous vote denied NECNP's motion for reconsideration and the
request for referral on its decision to proceed with the need for power issue.
With regard to referral, the Board did not consider that a sufficient showing had
been made by NECNP that referral might prevent detriment to the public interest or unusual delay or expense.
The remainder of this Memorandum and Order will be divided into four
sections identified as follows:
I. Legal Issues Relating to the Motion to Stay
II. The Majority Opinion and Ruling
III. The Dissenting Opinion
IV. Referral Order
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I. LEGAL ISSUES
At the outset the Board had to consider whether there was a legal bar to
proceeding with the case. The intervenors SAPL and Audubon argued that the
401 certification issued by the New Hampshire Water Supply and Pollution
Control Commission on May 29, 1975 was no longer valid and that, therefore,
the statutory prerequisite of certification under Section 401 of the Federal
Water Pollution Control Act (FWPCA), 33 u. S. C. 1251 et seq., had not been
met. Section 401 provides that an Applicant for a federal permit to construct or
operate facilities which may discharge into the navigable water, shall provide the
licensing agency with a certification from the state in which the discharge originates, that the discharge will comply with the applicable provisions of Sections
301, 302, 306 and 307 of the FWPCA. The effluent limitations established on
October 8, 1974 by the Environmental Protection Agency (EPA) pursuant to
Sections 301 and 306 of the FWPCA require that steam electric power generating facilities such as Seabrook have closed cycle cooling, 10 CFR 423.13 and
423.15. However, under Section 316 of the FWPCA, an application can be made
to EPA for a less strict limitation on the thermal component of the discharge if.
it can be established, after opportunity for a public hearing, that the thermal
component of the discharge will assure the protection and propagation of a
balanced, indigenous popUlation of shellfish, fish and wildlife in and on the body
of water involved. A plant owner can, therefore, apply to EPA under Section
316 for open cycle cooling.
.
In the instant case, the Applicant, pursuant to Section 316, requested approval by EPA of open cycle cooling as a less stringent effluent limitation than
the closed cycle cooling requirement called for in 40 CFR Part 423. EPA,
following a public hearing, approve'd the use of open cycle cooling by Determinations issued March 18, 1975 and modified on May 16,1975. 1 The state
certification pursuant to Section 401 of the FWPCA was issued on May 29,
1975, and was specifically conditioned upon the provisions of the EPA Determinations. Subsequently, requests for an adjudicatory hearing regarding the EPA
Determinations were made by SAPL on July 16, 1975 and Donald B. Ross on
July 18,1975. TIiese requests were granted by EPA. (See EPA's Public Notice of
Adjudicatory Hearing issued August 28, 1975.)
Intervenors SAPL and Audubon argue that granting an adjudicatory hearing
regarding the EPA Determinations stays the effect of the Determinations
pursuant to EPA regulations 40 CFR 12S.35(d)(2). And, since the 401 certification is conditioned upon the Determinations, the 401 certification is no longer

I These "Determinations" left unresolved the location and fmal design of the cooling
water intake which were also under consideration by EPA pursuant to Section 316(b) of the
FWPCA.
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valid and therefore does not meet the statutory requirement for certification
under Section 401 of the FWPCA. These intervenors, therefore, urge that the
absence of a valid 401 certification presents a legal bar to this Board issuing a
decision with regard to the construction permits.
The Applicant and the Staff on the other hand oppose this legal interpreta·
tion. In particular, they point out that under Section 511(c)(2XA) of the
FWPCA the Board is precluded from reviewing the adequacy of any certification
under Section 401. Both contend that the certification by the state is sufficient
from a legal standpoint to permit this Board to proceed. The State of New
Hampshire is also of this view. These parties urge that the decision on whether to
stay or proceed is one within the sound discretion of the Board. I
The Board's analysis is that the fact that the Determinations of EPA are
stayed by the granting of the adjudicatory hearing before EPA does not render
the Determinations invalid. In the Board's opinion, this is analagous to a judge
ment being stayed pending appeal, rather than having the effect of vacating the
"Determinations" so the Applicant would have to start de novo on its request
for open cycle cooling under Section 316. Further, in the August 28, 1975
public notice by EPA granting the adjudicatory hearing, it is clear that any
action taken by EPA as a result of the hearing would be an amendment of the
Determinations. Such language implies that the Determinations remain viable
until amended. It follows, if the Determinations remain valid, then the 401
certification conditioned upon them also must remain effective.
Further, the Board is of the view that it would be a review of adequacy of
the 401 certification for this Board to declare the certification invalid. Under
Section 51 1(c)(2)(A) of the FWPCA, the Board is precluded legally from taking
such action. In light of this legal interpretation and the Board's conclusion above
on the validity of the 401 certification, the Board holds that there is no legal bar
to its continuing with the proceeding.
This, however, does not resolve the issue regarding the motion to stay the
proceeding, since this is a matter within the discretion of the Board. In view of
the ramifications of this ruling, it appears to be a matter for decision by all three
Board members. Certain procedural and evidentiary issues are resolved by the
Board chairman who is responsible for the conduct of the proceeding. However,
this ruling does not fall into that category. Under Section VII (a) of Appendix A
to the Rules of Practice, 10 CFR Part 2, the procedure of all Board members
participating in a ruling during the course of a hearing is recognized. In fact, as
has happened in this instance, there is specific authorization in that section for a
majority vote of the Board to control on rulings during the course of a hearing.
The Board, therefore, has taken into account the pertinent factors relating to the
exercise of its discretion.
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II. MAJORITY OPINION AND RULING
The majority position is that the Board should proceed with this hearing,
taking all appropriate evidence, and render a decision.
We have carefully considered all pertinent factors, which have been ably set
out and argued in both oral and written form by all counsel, and we believe it
fair to characterize the question as one on which reasonable persons may differ.
We are now in the situation where EPA is in the midst of its consideration of
Seabrook matters under Section 316 of the FWPCA, and this Board is in the
midst of its evidentiary hearing on environmental matters. This is to say that
both EPA and NRC are proceeding to discharge their respective responsibilities
regarding this facility with such dispatch as is possible under the circumstances.
Both the Applicant and the NRC Staff appear ready to address the several
alternative cooling systems and their designs, including those encompassed by
EPA considerations to date. Preparation for this hearing by all parties has been
in process for many months. Extensive discovery has been accomplished and, in
our view, all parties have had reasonable time in which to prepare their cases. We
recognize, and fully sympathize with, the logistic and financial problems which
confront certain intervenors and the Applicant. We recognize also that in proceeding now, in parallel with the EPA, Applicant and certain intervenors may
have to duplicate effort to some degree.
The positions and problems of all the parties deserve, and have received, our
full consideration, but the weight to be accorded these positions is in our view
overbalanced by that of the larger question of how the NRC should proceed in
t
the public interest.
Currently, the EPA is engaged in two proceedings, one being adjudicatory in
nature and having to do with exemption from certain effluent limitations under
Section 316(a) of the FWPCA, and the other, under Section 316(b), haVing to
do with the design and location of the intake structure. We have no firm esti·
mates concerning completion date, or dates, of the EPA proceedings (Tr. 5278,
et seq.). Estimates vary widely. The "lead agency" concept mentioned in the June 5, 1975 draft of the
proposed second Memorandum of Understanding between EPA -and NRC
appears to envisage a well-scheduled operation whereby the EPA would complete its considerations of matters such as those arising under Section 316 of the
FWPCA, convey its views to NRC, and the NRC Staff would complete its FES
comfortably prior to a timely public hearing. But the circumstances in this case
do not comport at all with those envisaged by the proposed Memorandum.
Moreover, that Memorandum specifically contemplates that it shoulo be followed only where practicable. We believe that, conSidering the current special
circumstances of this case, this Board should proceed, along with the EPA, so
that each agency will reach its conclusions or decision in due course and with all
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reasonable dispatch. Under the circumstances, we see only additional and indeterminate time consumed in arriving at a decision in this proceeding should we
stay our hearing at this time.
Under certain conditions, our decision conceivably could interact with EPA's
decision. As our colleague suggests (Tr. 8286-89), should EPA decide in favor of
one cooling system, and this Board decide for another, we would be granting or
denying a permit conditioned on action by another agency. In short, it might
appear that EPA would in effect be making the fInal decision in this matter. In
our opinion, however, that possible eventuality appears to be of no material
import. In this connection, we note that EPA appears to fInd no diffIculty with
the possibility that NRC should proceed with its hearing.2
We seek only to reach a conclusion of this case, with fairness to the parties
and to the public, with reasonable dispatch. Well scheduled and orderly procedure is axiomatically desirable. In the special situation of this case, we hold that
proceeding to a decision by this Board will contribute to expeditious resolution
of the issues and is in the public interest.
The majority, therefore, hereby rules that the motion to stay the proceeding
insofar as it involves the cooling water systems issues is denied.

In. DISSENTING OPINION
The majority in Section II of this Memorandum and Order expressed the
rationale which led them to rule that the proceeding should go forward. The
arguments advanced therein have substantial ~erit and cannot be lightly' ignored.
In the view of this Board member, the question of whether to exercise the
discretionary power to stay or to go forward was a very close issue and, as the
majority points out;one upon which reasonable men can disagree.
It is unnecessary to reiterate in detail the arguments advanced in favor of
going forward. It is sufficient to say that the principal point the majority relies
upon is that the public interest will be served by this proceeding being terminated with reasonable dispatch. I also recognize that the delay occasioned by a
stay could possibly work serious fInancial detriment to the Appl~cant. Additionally, it is possible that, should this Board deny the construction jpermits, the
EPA 316 hearing would be unnecessary and therefore the added time and expense of tha t hearing would be saved both by the parties and the pu~lic.
However, in my opinion the arguments favoring a stay of the proceeding are
more persuasive. First, there is the very real possibility that there would be a
substal}tial duplication of eviderice in this proceeding and the EPA proceeding
since, if we go forward now, it will definitely be necessary to consider the
environmental impacts of all reasonable alternate cooling water systems. Should

2

Letter from John A. S. McGlennon to Frederic S. Gray, September 19, 1975.
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we stay, it seems probable that our considerations in this regard could be limited
to the environmental impact of the cooling water system approved as a result of
the EPA 316 hearing. Such duplication would cause an added burden of time
and expense to the parties and to the Government. This certainly is a situation
that should be avoided if possible.
In addition to the possible detriment of duplication, the issue involves consideration of the proper relationship between two federal agencies in fulfIlling
their respective responsibilities in relation to the Seabrook Nuclear project. In
view of the request under Section 316 of the FWPCA for once-through cooling,
EPA has statutory responsibilities that it must discharge in resolving'that issue.
NRC, of course, has the overall responsibilities of determining whether to grant
construction permits for the entire facility, including the cooling water system.
Envisioning such concomitant responsibilities, the two agencies have been working upon a Memorandum of Understanding 3 so there will be an orderly and
expeditious resolution of such proceedings before both agencies. The Proposed
Second Memorandum of Understanding has not to date been finally agreed upon
by NRC and EPA, but the Staff advised the Board that such agreement is
imminent. Therefore, while this draft document is not binding, certainly the
concepts that lie behind it can be taken into account by the Board in considering
the relationship between the agencies insofar as the relationship ·has an impact
on the scheduling of this proceeding. In this Board member's view, the basic
concept behind the Proposed Second Memorandum of Understanding is that
EPA will make any required determinations under 316 of the FWPCA relating to
the cooling water system of a facility in advance of NRC's consideration of that
issue in its licensing hearing. The rationale underlying this is that NRC would
have the benefit of knowing which type cooling water system the Applicant will
be required to install prior to making its evaluation of the overall project. This
appears to be an appropriate and orderly way for the agencies to proceed. While
the Proposed Second Memorandum of Understanding does indicate that it shall
be applied to maximum extent practicable for facilities such as Seabrook, this
does not in my view warrant ignoring the basic concept of priority of agency
action contained in the Proposed Second Memorandum of Understanding. In my
opinion, the proper priority of action by the agencies is, therefore, a substantial
factor favoring a stay of the proceeding.
Related to the interaction of the agencies is the consideration of the impact
of going forward now on the various decisions that could be made by this Board
after hearing evidence on alternate cooling water systems. There are two methods by which a decision under these circumstances can be final. The first would
be if the Board were to deny the construction permits despite which cooling

'Proposed "Second Memorandum of Understanding and Policy Statement Regarding
Implementation of Certain NRC and EPA Responsibilities,"latest draft dated June 5,1975.
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water system might be used. This would not call into question the finality of the
Board's decision. Conversely, if the Board were to grant the construction permits
regardless of which cooling water system might be employed, again there would
be no question of finality of the Board's decision.
However, there is a possibility, and this should not be construed as any
evaluation on the merits, of this Board determining that the construction permits should be granted if one cooling water system were installed but should be
denied if a different cooling water system were to be installed. This would mean
that to P,Toceed to decision the Board would have to make its authorization
conditional. The result would be that the Board would authorize the granting of
the construction permits with the acceptable cooling water system but condition
its authorization so the permits would be revoked if EPA required the use of a
different, unacceptable cooling water system. This would in effect give EPA a
veto power over the construction permits. In my view, this would not be consistent with -the statutory scheme under the FWPCA and Atomic Energy Act for
federal regulation of projects such as Seabrook. It also would necessarily have
the adverse effect of there being no finality to the initial decision which would
result from this proceeding. These considerations also lend substantial support to
granting the motion to stay.
Overall, in my view, the factors favoring a stay outweigh those in favor of going forward at this time, and I must disagree with my fellow Board members on
this motion. Therefore, I would vote to stay the proceeding insofar as the
cooling water system issues are involved until resolution by EPA of its hearing
under Section 316 of the FWPCA.

IV. REFERRAL
The Board is referring its ruling to go forward with the proceeding to the
Atomic Safety and licensing Appeal Board (Appeal Board) pursuant to 10 CFR
2.730(f). This section provides that a Board may refer a matter to the Appeal
Board if in its judgment prompt decision is necessary to prevent detriment to the
public interest or unusual delay or expense.4
The Board has concluded that referral could prevent detriment to the public
interest because of ramifications of the ruling on the interaction between the
two federal agencies, NRC and EPA. Also, referral is in order because the ruling
could, under certain circumstances, result in unusual expense to one or more of
the parties to the proceeding. Accordingly, the Board hereby refers its decision
to the Appeal Board pursuant to Section 2.730(f).

4S ection 2.730(f) indicates that the referral wUl be made to the Commission but 10
CFR 2.785(b) (1) sets out, inter olio, that the Appeal Board wUl exercise the authority and
perform the functions otherwise exercised by the Commission under Section 2.730(f).
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One last point must be resolved by the Board in connection with the referral.
The Board indicated on the record on September 26, 1975 (Tr. 8300) and is
hereby specifically ruling that this referral to the Appeal Board does not stay
this proceeding pending resolution of the referral by the Appeal Board. See 10
CFR 2.730(g).
BY ORDER OF THE ATOMIC SAFETY
AND LICENSING BOARD
Marvin M. Mann, Member
Ernest O. Salo, Member*
Daniel M. Head, Chairman
Dated at Bethesda, Maryland
this 3rd day of October 1975.

*Dr. Salo has authorized Dr. Mann to sign this Memorandum and Order for him.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSI,oN

LBP·75·62

ATOMIC SAFETY AND LICENSING BOARD

Daniel M. Head, Chairman
Dr. Marvin M. Mann, Member
Dr. John R. Lyman, Member

In the Matter of
PUBLIC SERVICE ELECTRIC AND
GAS COMPANY

Docket Nos. STN 50·477
50·478
October 14, 1975

(Atlantic Nuclear Generating
Station, Units 1 & 2)

Upon motion by intervenor City of Brigantine to amend and expand its
contentions, Licensing Board concludes that (1) the intervenor has shown
sufficient grounds for the Board to consider the amended contentions, and good
cause under 10 CFR §2.714(a) for the Board to consider the expanded
contentions, on the merits; (2) the amended contentions should be admitted as
stated, with the exception of one which is admitted as interpreted by the Board;
and (3) the expanded contentions should be admitted in part and excluded in
part.
Upon applicant's renewed motion to dismiss intervenor Atlantic County
Citizens Council on Environment (ACCCE), Licensing Board rules that (I)
ACCCE is in default under 10 CFR §2.707 as a result of its refusal to comply
with a prior Board discovery order; and (2) in view of its continuing refusal to
comply with legitimate discovery procedures, ACCCE should be dismissed as a
party.
Motion of intervenor City of Brigantine to amend and expand contentions
granted, subject to certain interpretations and exclusions.
Motion of applicant to dismiss intervenor ACCCE as a party granted.
RULES OF PRACTICE: EXPANSION OF CONTENTIONS
Where proposed expanded contentions present a totally new area of inquiry,
10 CFR §2.714(a) requires an intervenor to show "good cause" for its late flling
of the new contentions. The entry and active participation of new counsel for
the intervenor constitutes such "good cause", in circumstances where the
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expanded contentions do not overlap the contentions of other intervenors,
where the requesting intervenor might assist in developing a sound record with
respect to those contentions, and where the addition of the expanded
contentions would not appear unduly to broaden the issues or delay the
proceeding.
LICENSING BOARD: DELEGATED AUTHORITY OR JURISDICTION
10 CFR §2.707, which empowers a licensing board to make such orders as
are just in regard to a party's failure to comply with discovery, includes the
authority to dismiss a recalcitrant party for refusing to comply with a direct
order of the board.

THIRD PREHEARING CONFERENCE ORDER
The' Third Prehearing Conference in the above-captioned proceeding was
held before the Atomic Safety and Licensing Board (the Board) on' August 13,
1975, in Bethesda, Maryland. As a result of that Prehearing Conference the
Board makes the following orders:

I. THE MOTION TO AMEND AND EXPAND CONTENTIONS
A motion had been filed by the intervenor City of Brigantine to amend and
expand its contentions. The Applicant opposed this motion and the U. S. Nuclear Regulatory Commission Staff (the StafO supported the request to amend
the contentions and supported, in part, the request to expand the contentions.
First, it is necessary to consider whether this intervenor has made a sufficient
showing that this Board should consider the amended and expanded contentions
on the merits. With regard to the justification for amending the contentions, the
Board considers that the entry of new legal counsel for the City of Brigantine
and his prompt and active participation since his appearance is sufficient grounds
for the Board's considering the amendment of the contentions on the merits.
Since the expanded contentions are totally new, the intervenor must show
"good cause" under 10 CFR 2.714(a) for the late flling of the new contentions.
In the Board's view, under the circumstances of this particular case, the entry
and active participation of new counsel for the City of Brigantine does
constitute good cause and is a sufficient basis for the Board to consider the
expanded contentions on the merits. Further, the expanded contentions do not
overlap the contentions of other intervenors. The City of Brigantine's participation with respect to those contentions might assist in developing a sound record,
and, in light of the current status of this proceeding from a scheduling
standpoint, the addition of any of the expanded conte.ntions would not appear
to unduly broaden the issues or unduly delay the proceeding..
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Turning to the requested amendments to the six contentions that were
admitted as issues in controversy by the Board in its First Prehearing Conference
Order on July 29, 1974, the Board hereby grants the motion to amend. The
Board's analysis of the requested amendment is that they do not affect the basic
substance of the contentions. The Board, therefore, will admit the contentions
as stated in the motion l as issues in controversy with one exception. Amended
Contention 5 as presented and argued must be clarified. Accordingly, the Board
interprets Amended Contention 5 as follows:
Under 10 CFR Part 100, an evacuation plan is necessary for Brigantine and
the proposed site is unsatisfactory because of the great difficulties that
would be involved in evacuating the population from Brigantine, especially
in the summer months, in the event of an emergency situation created by an
accident in the facility.

As interpreted, Amended Contention 5 is hereby admitted as an issue in
controversy.
Regarding the motion to expand the Board makes the following rulings:
. 1. The Board interprets Expanded Contention 1 as asserting that the
Applicant has given inadequate consideration in its cost-benefit balance to
the adverse somatic and genetic consequences of marine, animal and plant
life in and about the City of Brigantine, which consequences will result from
radioactive effluents discharged in normal operation of the proposed facility.
As interpreted, this contention is hereby admitted as an issue in controversy,
on the basis of the environmental issue raised. Insofar as the contention
attempts to raise a health and safety issue with respect to radioactive
effluents from normal operations of the proposed facility endangering the
health and safety of the public, the Board considers this an impermissible
. challenge to 10 CFR Part 50, Appendix I and to 10 CFR Part 20. As such,
the Board hereby excludes this portion of Expanded Contention 1 as an
issue in controversy.
.
2. The B~ard hereby excludes Expanded Contention 2 as an issue in
controversy. Basically, this contention" asserts that the present state of
experience and scientific knowledge is not sufficient to provide reasonable
assurance that the facility can be operated without undue risk to the health
and safety of the public even if it is constructed and operated in such a
manner to be as safe as possible in the light of existing experience and
scientific knowledge. This contention constitutes a challenge to 10 CFR
Part 50, Appendix M which governs the application for manufacturing
license in the Offshore Power Systems proceeding (Docket No. 50-437), the
companion proceeding which must be resolved prior to decision in the
I The Board will refer to the amended and expanded contentions by the paragraph
number in the motion, designating them as Amended Contention 1, etc., and Expanded
Contention 1, etc.
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instant case. Not only, therefore, is this an impennissible challenge to the
regulations of the Commission, but it would appear that if such a contention
were viable, it is more appropriate in the Offshore Power Systems case than
in this cause.
3. The Board considers that Expanded Contention 3 raises the acceptable
issue of the fmancial qualifications of the Applicant. The Board, therefore,
hereby admits as an issue in controversy Expanded Contention 3 as stated in
the motion.
ll. THE RENEWED MOTION TO DISMISS

The next issue considered at the Third Prehearing Conference was a renewal
by the Applicant of a motion to dismiss the intervenor Atlantic County Citizens
Council on Environment (ACCCE). The history of the original motion is set out
in the Applicant's renewed motion and can be summarized briefly as follows: On
May 2, 1975, the Applicant filed a motion to dismiss or in the alternative to
compel the taking of depositions. This motion was granted by the Board in a
Memorandum and Order dated May 21, 1975 directing that three representatives
of ACCCE appear on May 28, 1975 for the Applicant to take their depositions
and directing that they answer questions put to them at said deposition. One of
the representatives of ACCCE did appear on May 28,1975 but refused to answer
any questions substantively on the basis that ACCCE could not proceed without
legal counsel.
The Applicant, therefore, filed the renewed motion to dismiss ACCCE as a
party to the proceeding. ACCCE did not file any opposition to the renewed
motion to dismiss but it was opposed by the intervenor City of Brigantine and
by the Staff. The City of Brigantine argued that a sanction would be in order
because of the failure of ACCCE to obey the Board Order of May 21,1975, but
asserted that the Board is without authority to dismiss ACCCE as a party. The
Staff argued that a lesser sanction than dismissal would be more appropriate
under the circumstances of this case.
Representatives of ACCCE did appear at the Third Prehearing Conference
and the Board heard oral argument from them in connection with their failure to
obey the Board Order directing that they appear and respond to appropriate
questions at the deposition. After discussing with them ACCCE's responsibility
as a party intervenor, the Board asked them whether, should the Board reorder
the depositions to be taken, they would still maintain their position and refuse
to answer questions by the Applicant. ACCCE maintained its position that it
would not answer questions without counsel. (Third Prehearing Conference
Tr.315.316)
In view of the refusal to comply with the Board Order of May 21, 1975, the
Board hereby holds that ACCCE is in default under 10 CFR 2.707. Further, in
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view of the continuing position by ACCCE not to comply with legitimate
discovery procedures, the Board hereby grants the Applicant's motion to dismiss
ACCCE as a party in this action.
In the Board's opinion, the power to dismiss a party under such
circumstances as have arisen in the present case is contained in 10 CFR 2.707,
where the Board may make such orders in regard to failure to comply with
discovery as are just. This empowers the Board to dismiss a recalcitrant party for
refusing to comply with a direct order of the Board. See Washington Public
Power Supply System, Nuclear Projects 1 and 4, Board Order on the record,
May 15, 1975 (Evidentiary Hearing Tr. 569-572).
Accordingly, the Board hereby orders that the intervenor ACCCE is
dismissed as a party to the proceeding.
BY ORDER OF THE ATOMIC SAFETY
AND liCENSING BOARD
Daniel M. Head, Chairman
Dated at Bethesda, Maryland
this 14th day of October 1975.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

LBP·75·63

ATOMIC SAFETY AND LICENSING BOARD

Douglas V. Rigler, Chairman
John M. Frysiak, Member
Ivan W. Smith, Member

In the Matter of
THE TOLEDO EDISON COMPANY
and THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

Docket Nos. 50·346A
50·500A
50-501A

(Davis·Besse Nuclear Power
Station, Units 1,2 and 3)
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY, ET AL.
(Perry Nuclear Power Plant,
Units 1 and 2)

Docket Nos. 50-440A
50-441A
October 20, 1975

Upon applicants' motion for summary disposition of the issue whether one
applicant's present refusal to wheel PASNY power to intervenor has any
meaningful nexus or relationship to activities under the designated nuclear
licenses, Licensing Board finds that: (1) a ruling in applicants' favor would not
result in the likelihood of expediting the hearing process; (2) the legality of the
applicant's present refusal to wheel PASNY power to intervenor may have a
direct or material bearing on the monopolization issues, irrespective of the
legality of that refusal standing alone; and (3) the motion is predicated upon an
inadequate and irrelevan t factual basis, in that it deals with only one of the two
theories of the relevance of wheeling PASNY power which have been advanced.
Motion denied.

ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED
ACTIVITIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWS
Individual elements of a situation allegedly inconsistent with the antitrust
laws may not be singled out and eliminated from a proceeding as lacking
"nexus", so as to prevent the consideration of a' group of activities, each perhaps
lawful in and of itself, as collectively constituting a situation inconsistent with
the antitrust laws.
707

RULING OF THE BOARD ON APPLICANTS'
MOTION FOR SUMMARY DISPOSITION
OF SEPTEMBER 23, 1975
By Motion of September 23r 1975, Applicants moved for summary
disposition on the issue of whether CEI's.
refusal of AMP.Qhio's request to wheel 30 mw of PAS NY power now to the
City of Cleveland ("City") over CEI's existing transmission facilities-has
any meaningful nexus or relationship to activities under the designated
nuclear licenses. *
.
The City of Cleveland (City), the Department of Justice (Justice) and the State
of Ohio (Ohio) all have filed responses opposing the grant of summary
disposition on the issue designed by Applicants. On October 6, 1975, the Staff
filed an opposition to Applicants' Motion.t Applicants on October 7 filed a
Motion for Leave to Reply to Oppositions to Refile Motion for Summary
Disposition. The City, on October 8, 1975, filed a further reply opposing
acceptance of Applicants' Motion of October 7 to file a reply. Justice filed a
motion to strike Applicants' Motion as an unauthorized pleading. Applicants'
Motion to file a reply is hereby gran ted.
Applicants contend that CEI's refusal to wheel 30 mw of PASNY power now
for AMP.Q standing alone does not constitute a situation inconsistent with the
antitrust laws and, therefore, fails to meet the Waterford nexus standard.:!:
Applicants concede that a favorable ruling on their Motion would not bar other
parties from referring to the PASNY incident as bearing on CEI's intentions or
motives underlying its dealings with the City.

*In their moving papers, Applicants incorrectly indicated that this Motion was filed
"pursuant to the request of the Licensing Board" at the September 18, 1975 pre hearing
conference. The Board granted leave to Applicants to refile their summary disposition
motion then pending against AMP-<>, but did not request Applicants to do so. Tr.
p.1183-86.
tThe October 6 filing presumably was predicated on the ten days allowed by the rules
for Staff reply (10 CFR Section 2.730(c» plus three additional days for mail service. We
had indicated at the sixth preheating conference that the Staff would be allowed a ten day
period prescribed by the rules in the event the Staff desired to file a reply. The additional
three days based upon mail service, however, is inconsistent with our earlier ruling that local
parties make hand delivery for the express purpose of reducing necessary reply time. We
assume that Applicants made hand delivery of the September 23 Motion to the Staff and we
remind the Staff that it is our intent, consistent with what we understood to be the desire of
the parties for expedition, to eliminate waiting pcriods dependent upon mail service.
:j:ln the Matter of Louisiana Power & Light Company (Waterford Steam Electric
Generating Station, Unit 3), Memorandum and Order of February 23, 1973, RAI·73-248
and Memorandum and Order of September 28,1973, RAI·73·9 619.
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Applicants also argue that because the PASNY incident is isolated and
because no other party has contested facts alleged to be material in Applicants'
Motion, there is no genuine issue of fact, and summary disposition therefore
should be granted. It is stated that because the PASNY incident was singled out
by AMP-O as a situation inconsistent with the antitrust laws in and of itself,
Applicants should not be deprived of the opportunity to obtain a ruling as to
whether the PASNY event did constitute such a situation. Applicants state that a
favorable ruling on their pending Motion may in some way foreshorten the
hearing process in that the Board need not consider certain evidentiary or factual
issues.
We are not persuaded that if Applicants were to prevail on their Motion, the
hearing process would be expedited in any way. Applicants themselves conceded
at the sixth prehearing conference that evidence relating to the PASNY incident
could be presented arguably in support of opposition parties' effort to prevail in
certain issues in controversy. Explanations as to why a favorable ruling would
somehow reduce the body of evidence to be presented are unconvincing.
NotWithstanding our inability to perceive any likelihood of expediting the
hearing process, there is a fundamental reason why Applicants' Motion must be
denied. The Motion for Summary Disposition properly should relate to "all or
any part of the matters involved in the proceeding," 10 CFR Section 2.749(a).
Although the PASNY incident in some respects may be considered a "matter"
involved in the proceeding in that alI opposition parties have expressed an intent
to introduce evidence of the PASNY incident as bearing on an antitrust
situation, we do not understand how granting the Motion might eliminate or
curtail any of the issues in controversy. The PASNY incident was not singled out
by the Board as an issue in controversy so that the suggested benefits of the
ruling Applicants request seem illusionary. *
Parties opposing the Motion have responded generalIy on the common
ground that the Motion should be denied because opposition parties are required
to prove only a nexus between a situation inconsistent with the antitrust laws
and activities under the license. Individual elements of the situation may not be
singled out and eliminated on a piece by piece basis so as to prevent a group of
activities, each perhaps lawful in and of itself, to qualify as a concerted attempt
to abuse the antitrust laws. See, e.g., United States v.Aluminum Co. of America,
148 F.2d 416 (2d Cir. 1945).

*This discussion concerns policy reasons for denying the Motion. This is not to say,
however, that even though the Board sees no benefit through curtailment of issues or
reduction of evidence in granting the Motion, it would not be granted if, as a matter of law,
the Board agreed with Applicants' contentions. As will become apparent, we deny
Applicants'Motion not only on grounds that the Motion serves no useful function in terms
of the advancement of these proceedings, but because, as a matter of law, we hold the
Motion insufficient.
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Although the Board considers the Justice opposition correctly to set forth
the law applicable to decide this Motion, we refer in addition to a recent
decision by Judge Edelstein in the IBM litigation.* In a ruling made August 6,
1975,t the Court denied partial summary disposition in circumstances which
closely parallel the rationale or the argument advanced by Applicant. Defendant
IBM moved for summary disposition on the basis that the Government conceded
that defendant's so·called bundling practices do not constitute a violation of law.
Thus, since there remained no genuine issue of fact, defendant argued that the
portion of the complaint relating to IBM's bundling practices as violating
Section 2 of the Sherman Act should be 'dismissed. The Government responded
that the issue was not whether bundling in and of itself was legal, but whether it
was engaged in by IBM as part of a scheme of monopolization. The Court ruled
that there existed a genuine issue of fact because:
Plaintiffs contentions about bundling raised issues other than the legality of
those practices in and of themselves. Indeed, the gravamen of those
paragraphs is that those practices were engaged in as part of an illegal scheme
of monopolization; such an allegation raises questions of the defendant's
intent, i.e., the purpose for which IBM engaged in bundling.
The Court continued:
The Government in a monopolization case .•. need not prove that each
practice of the defendant is in itself illegal.
The same principles seem fully applicable to the situation before us.:j:
Applicants are incorrect in asserting that irrespective of the legality of the
PASNY incident, it had no direct or material bearing on the monopolization
issues set forth in the issues in controversy adopted by this Board.
Additionally, Applicants' Motion fails because it is predicated upon an
inadequate and irrelevant factual basis. It should be recalled that two theories of
the relevance of wheeling P ASNY power have been advanced. The principal
theory, shared by Justice, Ohio, Staff, City and, initially by AMP-O, is that the
refusal to wheel PASNY power is related to a larger monopolization issue, or
that the refusal to wheel, notwithstanding physical capacity, independently
constitutes a situation inconsistent with the antitrust laws. The second theory,
advanced by AMP-O alone was that Perry nuclear generation would directly
diminish the capacity to wheel PASNY power by overloading transmission
facilities. This contention, made in its Supplemental Petition to Intervene, Was

·United States v. International Business Machines, U. S. District Court, Southern
District of New York, No. 69 Civ. 200 (ONE).
t1975 CCH Trade Cases .1160,495.
:f:See, also, United States v. IBM, also issued August 6, 1975, denying defendant's
Motion to Dismiss based o'n a failure to state exclusionary conduct constituting the willful
acquisition or maintenance of monopoly power in 1975 CCH Trade Cases, 60,494.
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clearly an effort by AMP.Q to introduce a direct physical nexus between the
activities under the license and the availability of PASNY power. None of the
other parties urge this contention. The Board reservedly admitted AMP-O as an
intervenor under this theory subject to later clarification of technical, economic
and marketing relationships.
Applicants' Motion for Summary Disposition dated August IS, 1974, was
limited to the factual issue of overloading transmission capacity. Applicants
sought to dismiss AMP.Q as an intervenor. As required by 10 CFR 2.749(a),
Applicant submitted a Statement of Material Facts simply acknowledging the
refusal to wheel, but asserting that there is now and will be ample transmission
capacity to wheel PASNY power. The attached Davidson affidavit was similarly
limited to statements of transmission capacity. Applicants' renewed motion filed
August 18, 1975, contained no additional factual grounds for summary
disposition.
In its present motion, Applicants seek a resolution of the entire issue of
nexus between the refusal to wheel and activities under the license. Applicants
seemingly try to broaden their arguments to include the entire antitrust
consideration of refusal to wheel and the contentions advanced by Justice, Staff,
Ohio and City. However, Applicants continue to rely solely upon their original
Statement of Material Facts and upon the Davidson affidavit. Applicants'
Statement of Material Facts, required under 10 CFR 2.749(a}, does not bear
upon refusal to wheel as that contention is made by the surviving adverse parties
or bear upon our view of that issue under the principles of ALCOA and IBM.
supra. Even if the Board were to find it expeditious to rule for the Applicants,
the most that would result would be a determination that Cleveland Electric
Illuminating Company can now wheel and later will be able to wheel PASNY
power but that it refuses now to do so. As we stated above, there would remain
genuine and triable issues of material fact.
MOTION DENIED.
ATOMIC SAFETY AND
LICENSING BOARD
John M. Frysiak, Member
Ivan W. Smith, Member
Douglas V. Rigler, Chairman
Dated at Bethesda, Maryland
this 20th day of October 1975.
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the NRC Regulatory Staff.

712

SECOND PARTIAL INITIAL DECISION10 CFR SECTION 50.10(e)(3) ACTIVITY

I. PRELIMINARY STATEMENT
I. On September 20, 1973, the Atomic Energy Commission, the predecessor
of the Nuclear Regulatory Commission (the "Commission"), docketed the
application of the Commonwealth Edison Company (the "Applicant") for
authorization to construct and operate four substantially identical pressurized
water reactors at sites in Illinois designated as Byron and Braidwood.
2. In July 1974 the Regulatory Staff (the "Staff') issued Final Environmental Statements for both Byron and Braidwood Stations. On July 10, 1974, the
Applicant requested that limited work authorizations (LWA's) be issued for both
stations authorizing certain activities covered by 10 CFR §50.lO(e)(I). Hearings
were subsequently held concerning the environmental effects of these facilities
and the suitability of the sites for nuclear power plants of the general size and
type proposed. Thereafter, on December 6, 1974 with respect to Byron Station
and on January 8, 1975 with respect to Braidwood Station, the Atomic Safety·
and Licensing Board (AS&LB) (the "Board") issued Partial Initial Decisions in
which it made all of the findings required by Appendix D to 10 CFR §50 and
determined that there is reasonable assurance that the proposed sites are suitable
locations for nuclear power plants of the size and type contemplated. Those
findings will not be repeated herein except when needed for clarity.
3. The Directorate of licensing issued limited work authorizations permitting various activities within the scope of 10 CFR §50.10(eXl) on December 13, 1974, for Byron Station, and January 14, 1975, for Braidwood Station.
4. On January 9, 1975, the Commission issued a "Notice of Reconstitution
of Board" whereby it appointed Edward Luton, Esquire, as Chairman of the
Atomic Safety & licensing Board established to consider applications in this
• matter in lieu of Carl W. Schwarz, Esquire, who was unable to continue as
chairman due to a schedule conflict.
5. This Second Partial Initial Decision deals with those matters relevant to a
request by the Applicant for authorization to conduct certain activities,
including subsurface preparation and foundation installation, pursuant to
10 CFR §SO.lO(eX3)(i) in addition to those activities previously authorized.
The specific work for which additional authorization is requested is included
herein as Appendix A. [Appendix A is omitted from this publication but is
available at the Commission's Public Document Room, Washington, D. C.] The
Board, by Order of August 8, 1975 (40 F.R. 34203), set an evidentiary hearing
for consideration of all matters relevant to Applicant's request, as well as any
other matters which might be appropriate for consideration at that time.
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6. In accordance with its Order, the Board convened an evidentiary hearing
on August 26, 1975, in Bethesda, Maryland. In addition to items particularly
relevant to additional work that the Applicant desires to conduct, the Board
considered whether a recently discovered fault at the Byron site would affect the
validity of the Board's earlier finding that the Byron site is suitable for nuclear
reactors of the general size' and type proposed; whether compliance with the
recent Commission Opinion in RM 50·2 would be likely to alter significantly the
cost/benefit analysiS for the Byron and Braidwood stations; and, at the
Applicant's request, whether the Board's prior decision, which imposed certain
site clearing techniques as conditions to the issuance of the limited work
authorization,. should be modified to allow disposal of trees to be removed from
the Braidwood site .by burning rather than by chipping and burial.
7. The record in this case consists of the entire record including exhibits
previously considered by the Board in reaching its Partial Initial Decisions
concerning site suitability and environmental matters, all material pleadings filed
since the issuance of those decisions, the transcripts of the evidentiary hearing
held on August 26, 1975; 50 exhibits introduced by the Applicant on
August 26, 1975, including the updated Preliminary Safety Analysis Report
(PSAR) for the Byron and Braidwood Stations (Westermeier Exhibit 1) and
12 exhibits introduced by the Staff on August 26, 1975, including the Safety
Evaluation Report (SER) , the report of the Advisory Committee on Reactor
Safeguards (ACRS) and Supplement No.1 to the SER. A full listing of the
exhibits introduced on August 26, 1975, appears in Appendix B of this decision.
[Appendix B is omitted from this publication but is available at the
Commission's Public Document Room, Washington, D. C.]
8. Under 10 CFR §50.10(eX3)(ii), safety related work may only be
authorized under a limited work authorization if the Board fmds, in addition to
those determinations previously made in its Partial Initial Decisions, that there
are no unresolved safety issues relating to the contemplated additional activities
which would constitute good cause for Withholding authorization. The Board's
examination of matters pertinent to the requests for expanded work authoriza··
tions and our conclusions thereon are set forth below.

ll. FINDINGS OF FACT ON RADIOLOGICAL HEALTH
AND SAFETY-EXPANDED LIMITED WORK
AUTHORIZATION APPLICATION
9. The four nuclear power plants that are the subject of the application at
hand are described in the Applicant's PSAR (Westermeier Ex. 1, previously
identified as Klopp Ex. 2, and the SER Staff Ex. 4). Additional relevant
information is also contained in the general information portion of the
application (Westermeier Ex. 2, previously identified as Klopp Ex. 3). The Staff,
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in Supplement No.1 to the SER (Staff Ex. 5) issued prior to the evidentiary
hearing session of August 26, 1975, had indicated that, when three matters are
resolved, it would support the issuance of construction permits. These matters,
currently under review by the Staff, are the seismic system analysis, the
performance evaluation of the emergency core cooling system, and compliance
with the design dose objectives of Appendix I to 10 CFR Part 50 (SER
Supplement No.1, §1). In addition, Mr. John Angelo, Licensing Project
Manager for the Staff, stated that the recently discovered fault at the Byron site,
and the estimated forces or loads on the reactor pressure vessel supports
(recently bro~ght to the Staffs attention in another case) required further
analysis (Tr. 770). Mr. Angelo indicated that the Staff would present testimony
to the Board (on August 26, 1975) with respect to the faults, and that the
remaining four items would be dealt with in a future Supplement No.2 to the
SER (Tr. 770).
. 10. Regarding the expanded LWA application, Applicant's witness Mr. R. P.
tu~tken described the work that the Applicant wishes to undertake (Testimony
of R. P. Tuetken, pp. 2·3 following Tr. 644). In addition, Tuetken Exhibits 1
through 6 generally illustrate the areas of the main structures in which work is
contemplated (Tuetken, p. 3). Cross·hatched areas on the drawings will not be
involved (Tr.650). The description in the record of the additional activities
Applicant desires to conduct is adequate for the Board's analysis.
11. Mr. Tuetken stated that each of the unresolved matters identified in
Supplement No.1 to the SER is related to specific analyses or components that
will not be affected by the construction activities for which the Applicant now
seeks authorization (Tuetken; p. 5). Mr. Angelo of the Staff testified that there
are no unresolved safety items (including the items identified in paragraph 9,
supra) that would cause the Staff to oppose the grant of the expanded LWA the
Applicant requested (Tr. 771). The Board concurs that the ECeS performance
.evaluation does not impact the LwA consideration. The Appendix I considera·
tion is dealt with as an environmental matter in Section III, infra. The remaining
items from paragraph 9 are discussed in the immediately following paragraphs of
this section.
12. The Board inquired into and requested reasons for the Staffs conclusion
that the work proposed to be performed under the expanded LWA would in no
way relate to the unresolved items concerning the possible underestimation of
the forces on the reactor pressure ~essel supports (Tr.772). Mr. Angelo
explained that the proposed work "does not come into intimate relationship
with the support of this vessel" and that the Staffs preliminary information and
review indicate there is sufficient conservatism so that the Applicant can
adequately account for the loads in its fmal design while remaining within
acceptable code limits (Tr. 772).
13:The Board also inquired into the seismic system analysis matter that is
described on page 3·2 of Supplement No.1 to the SER. Mr. Angelo testified that
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although the Staff was still in the process of reviewing information provided by
the Applicant, the Staff had determined that this matter does not affect the
work contemplated under the requested LWA's, the suitability of the sites, or
the NEPA cost/benefit analysis (Tr. 772-774).
14. During the excavation at the Byron site, the Applicant determined that
there have been small amounts of displacement along several joints in the rock
underlying the site. Such joints with displacement may be described as faults.
(Testimony of G. Heim, p.3, following Tr. 705). In view of this development,
the Board extensively considered this matter to determine if there were reason
to modify its previous findings.
15. The faults were examined by Dr. Robert Jackson, a structural geologist
with the Staff, and described by him as small faults in the Galena Limestone
bedrock (Ordovician age, 430 million years old) with vertical displacements of
between one and six inches. Dr. Jackson also noted that the sinuosity of the
faults without evidence of brecciation indicates that the horizontal fault
movement is probably small (Testimony of Dr. Jackson, Staff Ex. 13, pp. 2-3).
Through his examination of the site and residual soil overlying the fault and his
consultations with Dr. Willman of the Illinois Geological Survey, and Dr. Dickey
of the United States Geological Survey, Dr. Jackson concluded that the faults
are not "capable" within the meaning of Appendix A to 10 CFR Part 100
(Tr.814; Staff Ex. 13, pp. 3-4). In response to questions by the Board, Dr.
Jackson said that the statement on page 4 of his prepared testimony to the
effect that the site remains suitable for the location of the Byron facility is
directed specifically at the impact of the recently discovered joints and faults
(Tr.824-825).
16. Upon discovering the faults at the Byron site, the Applicant's architectengineer developed, with suggestions by the Staff, a program of fault specific
geotechnical investigations (Heim, p. 7). The purpose of the investigation is to
describe more fully the small displacement faults, including their regional and
site specific characteristics and to confrrm that the faults are "non-capable" as
that term is defined in Appendix A to 10 CFR Part 100. Dr. George E. Heim, an
experienced geologist and the Chairman of an American Nuclear Society
committee that is developing standards for geological studies at nuclear power
plant sites, described the stratigraphic and fault specific investigations which the
Applicant is conducting (Heim, pp. 5-11). As a result of this study, Dr. Heim
concluded that: there is no historical evidence to suggest that the reported
seismic events in the area are associated with the faults at the Byron site (Heim,
p. 11); the phYSical appearance and mineralogy of the residual soil at the site
indicate that the faults are over one million years old (Heim, p. 13); and the
orientation of the faults indicate that they fit the regional pattern of faulting in
northern Illinois- and that they were ptobably formed 225 million years ago
(Heim, p. 13). Dr. Heim stated, "It is my judgment that the information we have
obtained is fully adequate to support these conclusions and that the site is
geologically suitable" (Heim, p. 15).
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17. The Board heard further testimony concerning the faults from Dr. H. B.
Willman and Dr. Thomas C. Buschback of the Illinois Geological Survey. The
Illinois Geological Survey is a research arm of the State of Illinois that conducts
geological investigations as a service to the people of the State (Tr. 732.733).
As such, it is independent of the Applicant and neither Dr. Willman nor
Dr. Buschback was compensated by the Applicant for their services
(Tr. 734.760). The statements of these witnesses represented the position of the
Illinois Geological Survey (Tr.733). Each of these witnesses is a qualified
geologist. Dr. Willman's special field of investigation has been rock strata of the
type exposed at the Byron site (Tr.703; Statement of H. B. Willman, pp. 1-2
following Tr.707). Dr. Willman has authored numerous publications dealing
with the geology of northern Illinois (Tr. 734).
18. Dr. Willman viewed the Byron site on July 1, August 1, 6 and 7,1975,
examined cores from the Byron site, and reviewed the results of minaral analyses
performed on samples collected at the site (Willman, p. 2). Dr. Willman stated
that the maximum vertical displacement observed along the faults is 6 inches,
and that the strike slip or horizontal movement does not appear to be Significant
(Willman, p. 2). Dr. Willman noted that minor joints and faults similar to those
found at the Byron site are found in northern Illinois wherever there are
adequate e~posures, and they probably occur everywhere. Because a regional
joint system with minor faults would have resulted from the major warping and
faulting at the end of the Paleozoic period, the minor faults at the Byron site
may be 200 to 250 million years old (Willman, p. 5).
19. Based on his study of the residual soil overlying the faults and its
relationship to other soils in the area, Dr. Willman concluded that the soils are of
a minimum age of 200,000 years and more probably 600,000 to 1,000,000 years
old (Willman, p. 7). The fact that there is no displacement in this residual
overlying soil indicates that the fault is older than the residual soil (Willman,
p. 6). Dr. Willman found that the joints and faults were almost completely filled
with a compact grey clay, and that there is no evidence of movement at the
faults since the clay was deposited (Willman, p. 8). Through his analysis of the
clay found in the faults and a comparison with other clays in Illinois,
Dr. Willman concluded that the grey clay was deposited in the faults in the late
Paleozoic (more than 225 million years ago) or before the late Cretaceous (more
than 100 million years ago) time (Willman, p. 9). Dr. Willman concluded that
there is no evidence at the Byron site suggesting movements along the join.ts or
faults more recently than 200 million years ago; that all lines of evidence are
consistent with an age greater than one million years for the faulting; and that
the faults should not be considered capable (Willman, p. 10).
20. On the basis of the evidence above, the Board finds that the faults at
Byron Station are not capable as that term is defined in Appendix A to 10 CFR
Part 100. Therefore, the faults need not be considered in establishing the safe
shutdown earthquake and seismic values adopted by the Staff and the Applicant.
(10 CFR Part 100, AppendiX A §IV(a)(7».
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21. In response to further Board questions, Dr. Stepp, a Staff seismologist,
explained that the Staff utilized an earthquake analysis for a broad region about
the site in determining the likelihood of a seismic event at the site. This region
was chosen upon the basis of its having a reasonably homogeneous geologic
history and structure, and also because it represented a large enough area to
yield a statistically useful earthquake sample (Tr.826). The Staff determined
that intensity VIII earthquakes were not proven to be sufficiently unlikely to be
excluded from the design analysis (Tr. 826-827, SER 2.5.4). Accordingly, a safe
shutdown earthquake of intensity VIII with an accompanying horizontal
acceleration of 0.20g were determined by the Staff to be appropriate (SER
§2.5.4). The Board finds that appropriately conservative earthquake
acceleration values have been employed in the design analysis.
22. The Board had previously determined that there is reasonable assurance
that the proposed sites for the Byron and Braidwood Stations are suitable
locations for nuclear power plants of the size and type proposed. The Board
finds that Section 2 and Supplement No.1 of the SER and the evidence
reviewed in paragraphs 14 through 21, supra, confirm the continued validity of
this determination. Accordingly, the Board affirms its previous determination
that the Byron site is suitable for the construction of facilities of the general size
and type proposed_
23. The Staff has reviewed the Applicant's technical qualifications, and
evaluated same in Section 13 of the SER. At this stage of the licensing
proceeding, the Board is satisfied with the Staffs review, and finds that, based
upon the material presented in Section 13 of the SER, the Applicant is
technically qualified to undertake the scope of work proposed under the request
for an expanded limited work authorization.
24. Since some of the work for which the Applicant requests authorization is
within the purview of Appendix B to 10 CFR Part 50, the subject of quality
assurance (QA) is addressed. In addition to the QA information presented by the
Applicant in the amended Section 17.1 of the PSAR, Mr. Walter J. Shewski, the
Applicant's Corporate Manager of Quality Assurance, testified regarding the
Applicant's quality assurance program for the construction of the Byion and
Braidwood Stations. This' program addresses the criteria of Appendix B to
10 CFR Part 50, Section III of the ASME Boiler and Pressure Vessel Code, ANSI
Standard N45.2, and various regulatory guides and guides for quality assurance
programs (Testimony ofW. Shewski, p. 2, following Tr. 668).
25. The Staffs revi~w of the Applicant's QA program and that of its
architect-engineer and nuclear steam supply vendor are presented in Section 17
of the SER. Based on its ~eview, the Staff concluded that: the Applicant has
established a quality assurance organization that meets the requirements of
Appendix B to 10 CFR Part 50; personnel performing QA functions have
sufficient authority and organizational freedom to perform their functions
effectively; the Applicant's corporate management is committed to become
,

..
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directly involved to effect any corrective action that may be needed to improve
the implementation and effectiveness of the QA program; and the Applicant's
quality assurance program complies with the requirements of Appendix B to
10 CFR Part 50 and is acceptable for the deSign, procurement, and construction
of the Byron and Braidwood Stations (SER § 17.2). The Staff has evaluated the
quality assurance programs of the Applicant's architect·engineer, Sargent &
Lundy, and of the Applicant's nuclear steam supply system vendor and found
that both are acceptable (SER § 17.3, 17.4). Mr. Shewski, the Applicant's
Corporate Manager of Quality Assurance, testified that the Applicant's quality
assurance program has been revised since Chapter 17 of the PSAR was
submitted. These revisions do not affect its effectiveness (Shewski, p. 2). Cross
examination by Staff counsel confirmed that these changes are minor and do not
affect the acceptability of the Applicant's quality assurance program (Tr. 687).
26. The Board extensively questioned Mr. Shewski with respect to the
organization, operation, and staffing of the Applicant's QA program
(Tr. 669-686). The Board was particularly interested in whether the Applicant's
program has improved with time, and in light of past experience (Tr. 674). In
response, Mr. Shewski testified that as an example of imp'rovements made, he
reports directly to an Executive Vice·President, so that quality assurance is
completely independent of any line organization. He further testified that the
Executive Vice·President, the President, and the Chairman of the Board give him
full support on quality assurance matters. The use of an independent testing
agency to qualify welders, the training of quality assurance personnel in
non-destructive examination, and various successful performance audits by NRC
were described. Mr. Shewski also stated that the NRC Staff had made a recent
inspection at the Applicant's corporate headquarters with respect to organiza·
tion, quality assurance, engineering, and purchasing for the Byron site and had
found no violations. Likewise, audits of the LaSalle County facility have shown
no violations (Tr.675-677). The Board inquired whether, and was assured by
Mr. Shewski that, the recent evaluation by the American Society of Mechanical
Engineers covered the quality assurance programs for both Byron and
Braidwood as well as the Applicant's other nuclear power plants (Tr. 683-685).
27. Based upon the Staff analysis and conclusions set forth in the SER and
based upon its own examination of the Applicant's Corporate Manager of
Quality Assurance, the Board concludes that the Applicant's quality assurance
program has been significantly improved and .meets the requirements of 10 CFR
Part 50, Appendix B.
. .' .
28. In summary, from the foregoing the Board finds that, in all respects
relevant to the granting of an expanded LWA, there are no unresolved safety
issues.
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ill. ENVIRONMENTAL MATTERS
29. The Board has previously issued its environmental decisions and made all
of the findings required by Appendix D to 10 CFR Part 50. Several matters are
addressed below tha t relate to the continuing effect of those decisions.
A. APPENDIX I TO 10 CFR PART 50
30. Mter the Board issued its Partial Initial Decisions, the Commission issued
its Opinion in RM 50-2, NRCI-75-4R page 277, April 30, 1975. This Opinion
provides numerical guides for design objectives to limit radioactive effluents
from light water cooled reactors to as low as practicable. The as low as
practicable objective had previously been considered with respect to the Byron
and Braidwood Stations and it was determined that they complied with 10 CFR
§50.34(a) (LBP-74-87, RAI74-12, 1006 (December 6, 1974) and LBP-75-1,
RAI-75-1, 1197 (January 8,1975), respectively).
31. Appendix I sets maximum limits for the allowable estimated annual dose
to any individual fro·m exposure to the radioactive effluents from any single
reactor, and in addition requires that an applicant for a construction permit
include in the design of its radioactive waste treatment systems all equipment
that can, with a favorable cost/benefit analysis as determined by Appendix I
requirements, reduce the total exposure to the population within 50 miles of the
reactor. The Staff is now in the process of developing models from which
compliance with Appendix I can be determined. The Board has heard testimony
from both the Staff and the Applicant to determine whether it is likely that
compliance with Appendix I would upset the previously reviewed cost/benefit
analysis that was performed pursuant to the National Environmental Policy Act.
32. Dr. S. S. Kirslis, Environmental Project Manager for the Staff for the
Byron and Braidwood Stations, stated that the Applicant has agreed to provide
such additional equipment that is determined to be necessary to meet the
requirements of Appendix I (Statement of S. S. Kirslis, p. 4, Staff Ex. 8).
Dr. James C. Malaro, lead nuclear engineer in the Staff Effluent Treatment
Branch, has calculated the estimated radioactive effluent releases from the Byron
and Braidwood Stations based on the radwaste systems described in the
application, and these estimated releases were presented to the Board (Staff
Ex. 10, Table 1). Based on the estimated releases calculated by Dr. Malaro,
Dr. Frank J. Congel, of the Staff has calculated, using an interim method of
assessment described in detail to the Board (Appendix A to Staff Ex. 9), an
upper bound estimate of the total dose to the population resulting from
exposure to the radioactive effluents from both stations (Staff Ex. 9, pp. 6,7).
Dr. Malaro indicated that the estimated releases from each plant, when
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computed with the models now being developed by the Staff, are not likely to
differ significantly from those presented in his statement (Tr. 787).
33. The Staff concluded that even based on its upper bound dose
calculations, full compliance with the population dose requirements of Appendix I would cost less than $240,000 per year per reactor and that this represents
a small fraction of the annualized station cost of $145 million per year (Staff
Ex. 9, p.4). Dr. Kirslis testified that these potential costs, even if incurred,
would not Significantly affect the results of the overall cost/benefit balance
associated with the Byron and Braidwood Stations (Staff Ex. 8, p. 7).
34. Gerald P. lahti, Supervisor of the Shielding and Radiological Safety
Section of Sargent & Lundy, Applicant's architect-engineer, testified on behalf
of the Applicant that he had made calculations about compliance with Appendix
I, resulting in lower population doses than those of the Staff. Mr. lahti testified
that under some assumptions, it might be appropriate to alter some of the
proposed radwaste systems for the facilities, but that the cost differential
between the two systems would be small compared to the cost of the Station
(Testimony of G. P.l.ahti, p. 11 following Tr. 660).
35. There are differences between the dose estimates p·resented by the Staff
and the Applicant and between the current estimates and those previously
reviewed by the Board. While the record reflects the reasons for these differences
(Tr.663, 798, lahti pp.5, 9-11), the Board finds that the differences in dose
estimates are not Significant for the purpose of this inquiry, since even for the
Staffs higher dose estimates the cost/benefit analysis is not Significantly
affected. Prior to the issuance of a construction permit, the Applicant will be
required to demonstrate compliance with 10 CFR §50.34(a) as defined by the
Commission's Opinion in RM 50-2, April 30, 1975, NRCI-75/4R page 277, as
further modified in 40 F. R. 40816, September 4,1975. The Board finds that
under the Staffs upper bound estimation neither the maximum potential cost of
achieving compliance with Appendix I nor the radiation doses that may result
from plant operation would significantly alter the results of the Board's previous
review of the cost/benefit analysis.
B. DISPOSAL OF TREES
_ 36. The Applicant has r~quested that the Board change a condition in the
LWA for the Braidwood Station to permit the disposal of trees on 35 acres of
the Braidwood site by burning, in accord with Illinois law, rather than by
chipping and burial at a solid waste disposal site. Mr. John R. Petro, a biologist
in the Applicant's Environmental Affairs Department, indicated that the
Applicant's attempts to find an organization that could make use of the trees has
been unsuccessful. The Will County Forester has advised him that such attempts
will continue to be fruitless (Statement of J. Petro,. p. I, following Tr. 691).
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Mr. Petro estimated that the cost of chipping alone would be $50,000 (Ibid.).
Due to changes to the regulations of the Illinois Pollution Control Board (Petro
Ex. 1), open burning of the trees is now permitted by the State. The hearing
record relative to amending the open burning regulations indicates that it is
unlikely that such burning would cause the Federal Air Quality Standards for
particulates to be violated in an area such as the Braidwood site (petro, pp. 2, 3).
Mr. Petro has consulted with the Will County Forester and representatives of the
Asplundh Tree Expert Co., and they have all concluded that burning the trees
will not cause enough adverse effects to justify the cost and the solid waste
caused by chipping (petro, p. 3). The Board inquired of Mr. Petro what fuel
savings would result from burning rather than chipping the trees (Tr. 693) and
whether the tree ashes would have a beneficial or detrimental effect on the
environment (Tr.699). Mr. Petro did not have the information available at the
hearing, but at the Board's request has submitted a supplementary affidavit
containing this information. (Mfidavit of John R. Petro, filed September 8,
1975). Based on the data in Mr. Petro's affidavit, it appears that burning of the
trees would result in a total energy savings of more than 200,000 kilowatt hours,
and that the tree ashes would be beneficial to the soil. Mr. Petro also stated that
the trees would be burned in a manner designed to limit the adverse effect of
smoke on the surrounding area (Tr. 696-697).
37. Dr. Kirslis of the Staff stated that, in response to the Applicant's request
to burn the" trees, he conferred with the Staff of the Argonne National
Laboratory. He was advised that Mr. Daniels had discussed the issue with the
Chicago office of the United States Environmental Protection Agency and that
both he and the EPA people felt that burning of the trees pursuant to the Illinois
Pollution Control regulations would not have serious consequences to the
environment. The Staffs position is that the Applicant should be permitted to
dispose of the trees by burning rather than chipping (Tr. 804). The Staff had not
originally insisted that the Applicant dispose of the trees by chipping, but had
included this method of disposal in the Staffs Environmental Statement, from
which it was adopted in the earlier Partial Initial Decision, because the Applicant
indicated that this was the method it then proposed to use (Tr. 806).
38. Although no evidence was presented concerning the relative effects on
air pollUtion of chipping vs. burning, the Board notes that wood smoke or
constituents of wood smoke have been used for centuries to preserve food
products and concludes that the smoke from burning 600 cubic yards of treetrunks and branches is likely to have no more adverse effect on the atmosphere
than the exhaust fumes from the combustion of 5,940 gallons of automotive
fuel required to chip the same quantity of forest products. Either burning or "
chipping will eventually return the non-volatile mineral constituents of the wood
to the soil; however, chipping will consume 725 million BTU's of energy not
required in burning and will necessitate the addition of 9 tons of ammonium
sulfate to the soil to compensate for the nitrogen deficiency incurred in the
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decomposition of the wood chips (petro affidavit). The Board finds that the
cost/benefit balance is in favor of burning the 35 acres of trees at the Braidwood
site. Therefore, burning of landscape waste in a manner compatible with state
law will be permitted.
C. 401 CERTIFICATIONS
39. Subsequent to the Partial Initial Decisions on Environmental Matters, the
State of Illinois has issued new certificates under Section 401 of the Federal
Water Pollution Control Act (FWPCA) 33 U.S.C. 1251 et seq. for the Byron and
Braidwood Stations. These certificates indicate that the facilities will comply
with the applicable provisions of the FWPCA and State water quality standards
(Staff Exs.2 and 3). The Board finds that the requirements of Section 401 of
the FWPCA have been met.
D. SITE REDRESS
40. During the earlier hearings, the Board considered the ability and
willingness of the Applicant to redress the sites if construction permits are
ultimately denied. The Board found that Applicant's willingness to undertake
such measures to be chosen from a previously presented list of possible steps
appropriate to the ultimate use then contemplated for the site, represents an
adequate commitment, provided that the Staff determines which of the possible
measures will ultimately be appropriate (e.g., Byron Partial Initial Decision,
Finding 90, LBP-74-87, RAI 74-12, p. 1034).
41. Since the additional work that the Applicant desires to conduct implies
that more costly redress may be required, Applicant's witness Tuetken testified
that subgrade concrete structures would be left in place, excavations filled with
crushed rock and soil, and above grade foundations razed so that further
restoration would be identical to that previously considered. He presented cost
estimates for redress, including the additional work; and Applicant's Assistant
Treasurer testified that there would be no foreseeable problem in financing such
redress (Tuetken, p. 5; Tr. 688-89).
42. The Board asked whether the sites could be restored to agricultural use if
concrete structures were left in place and excavations nIled with crushed rock.
Mr. Tuetken explained that the concrete and rock could be covered with
sufficient soil overburden to allow agricultural use. The Board finds that the
Applicant can satisfactorily redress the sites if necessary. Applicant remains
willing to undertake such of the redress measures it has described as may be
appropriate bearing in mind the likely use of the site (Tr. 650-651). The Board
finds this commitment to be adequate, subject to Staff review of the Applicant's
choice of redress measures, if the construction permits are denied.
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IV. NEED FOR POWER
43. The Applicant's load forecasting parameters indicate a need for reliable
service from Byron in the summer of 1981, and, based on the Applicant's
estimate that 60 months are required from the first installation of reinforced
concrete to fuel loading, immediate commencement of further construction is
required to meet this deadline (Tr. 649). Regarding the effects of the onset of
winter on construction, it appears that the thin slabs of concrete at the bottom
of the excavation over which more massive concrete pours would be made must
be protected from freezing (Tr.655). Cold weather would affect neither the
excavation activities nor the larger concrete pours. With respect to Braidwood
Station the need is less urgent; but the expanded LWA will provide greater
flexibility in scheduling the ability to accommodate subsequent events in
licensing and construction (Tuetken, p. 6). The Board has previously found in
the environmental and site suitability hearings that the Applicant needs the
power to be produced by the Byron and Braidwood Stations. The Board finds
that the Applicant has demonstrated an adequate purpose for obtaining
authorization for the additional construction activities.

v.

CONCLUSIONS

44. The application and the proceedings thereon comply with the requirements of the Atomic Energy Act of 1954, as amended, the National
Environmental Policy Act, and the rules and regulations of the Commission. This
Second Partial Initial Decision is limited to those matters relating to the
Applicant's request for an expanded LWA, and certain matters relating to the
Board's earlier decision, which have arisen in the interim. The record will remain
open for the submission of additional evidence on radiological health and safety
matters after which the Board will make its decisions concerning the issuance or
denial of construction permits. The conclusions appropriate at this stage follow.
45. The Board's prior findings with respect to environmental matters are
confirmed except as specifically modified herein. These modifications do not
affect the Board's prior conclusions that the Staffs NEPA review has been
adequate, and that NEPA and Appendix D to 10 CFR Part 50 have been
complied with. The Applicant shall be relieved of the requirement to chip the
trees at the Braidwood site. Site redress shall be governed by paragraph 42 of
this decision.
46. As set forth in findings contained in paragraphs 9 through 28 there
continues to be adequate assurance that the sites are suitable for nuclear power
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plants of the general size and type proposed from the standpoint of radiological
health and safety considerations.
47. There are no unresolved safety issues relating to the additional activities
for which Applicant has requested authorization that would constitute good
cause for withholding such authorization.

VI. ORDER
This Second Partial Initial Decision is based upon the foregoing findings and
conclusions of the Board and shall constitute a portion of the Initial Decision to
be issued upon completion of the radiological health and safety phase of this
proceeding. In accordance with Sections 2.754, 2.760, 2.762 and 2.764{a) of the
Commission's Rules of Practice, 10 CFR Part 2, this Second Partial Initial
Decision shall be effective immediately and shall constitute the final action of
the Commission thirty (30) days after the date of issuance hereof, subject to any
review pursuant to the Rules of Practice. Exceptions to this Partial Initial
Decision may be flIed by any party within seven (7) days after service of this
Partial Initial Decision. A brief in support of the exceptions shall be filed within
fifteen (I 5) days thereafter, twenty (20) days in the case of the Regulatory
Staff. Within fifteen (I 5) days after the service of the brief of appellant (twenty
(20) days in the case of the Regulatory Staff), any other party may -file a brief in
support of, or in opposition to, the exceptions.
THE ATOMIC SAFETY AND
LICENSING BOARD
Gustave A. Linenberger, Member
John R. Lyman, Member
Edward Luton, Chairman
Dated at Bethesda, Maryland
this 29th day of October, 1975
[Appendixes A and B are omitted from this publication but are available at the
Commission's Public Document Room, Washington, D. C.]
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-297

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Michael C. Farrar, Member
Richard S. Salzman, Member

In the Matter of

Docket No. 50-346A

THE TOLEDO EDISON COMPANY, ET AL.
(Davis-Besse Nuclear Power Station,
Unit 1)

,

.,

Messrs. Gerald Charnoff and Wm. Bradford Reynolds,
Washington, D. C., for the applicants, The Toledo Edison
Company, et al.

.,

Upon request for direction to Licensing Board to certify the question of
whether an operating license may be issued prior to the completion of on-going
antitrust proceeding, Appeal Board concludes that there is no warrant for its
consideration of the question before the Licensing Board has been afforded a
reasonable opportunity to pass upon it.
Certification request denied without prejudice to possible later renewal.
RULES OF PRACTICE: CERTIFICATION

As a general rule, the Appeal Board will not avail itself of its certification
authority under 10 CFR 2.718(i) unless and until a licensing board has been
afforded at least a reasonable opportunity to decide itself the question sought to
be certified. An exception to that rule will be made only in the most compelling
circumstances (such as the presence of an emergency situation giving rise to a
manifest need for an almost immediate final determination of the question).
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MEMORANDUM AND ORDER
November 5, 1975
Yesterday, the applicants filed a motion with the Licensing Board seeking an
affirmative determination that Unit 1 of the Davis-Besse facility may be licensed
for operation prior to the completion of this on-going antitrust proceeding. I In
the alternative, the Licensing Board was asked to certify promptly the question
to us for decision.
Simultaneously with the filing of that motion, the applicants moved before
us for an immediate direction to the Licensing Board to certify the question.
The provisions of 10 CFR 2.718(i), as well as our decision in Public Service Co.
of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-271, NRCI-75/5
478 (May 21, 1975), were invoked. Section 2.718(i) expressly authorizes the
Commission, and thus this Board as its delegate, to direct certification of a
question raised in a proceeding still pending before a licensing board. In
ALAB-271, we expressly held that a party to the proceeding is entitled to
request us to exercise that authority. NRCI-75/5 at 482-83. See also our prior
, memorandum and order in this case, ALAB-290, NRCI-75/9 401 (September
19, 1975); Seabrook, supra, ALAB-295, NRCI-75/10 668 (October 28,1975).2
Although there thus can be no doubt respecting our power to grant the relief
sought of us by the applicants, we nonetheless believe it would be inappropriate
to direct certification at this time. There may well be merit to the applicants'
insistence that the question which they have raised is worthy of definitive
resolution at an early· date; indeed by its very nature the question obviously
must be decided at an interlocutory stage of the antitrust proceeding or not at
all. But it has not been satisfactorily explained to us why we must step .in before
the Licensing Board has passed upon the question (after having first obtained the
views of the other litigants).
As observed in Seabrook, ALAB-271, supra, "if at all, the need to reach
down for an issue is more likely to surface after, and not before, the Licensing
Board has itself spoken on the issue." NRCI-75/5 at 482. That observation fully
applies here. For one thing, upon its own examination of the question the

I Construction of this plant has been allowed to continue, notwithstanding the pendency
of an antitrust review, pursuant to the "grandfather" clause in the antitrust provisions of the
Atomic Energy Act. Section 10Sc(8), 42 U. S. C. 213S(c)(8). The question which the
applicants wish to have resolved is whether operation is similarly "grand fathered" should
the plant be ready before the antitrust proceeding has been completed (according to the
applicants, a contingency not unlikely to materialize).
2 In asking for a certification direction, applicants also referred to 10 CFR 2.7 8S(d).
That section is concerned, however, with the certification of questions by an appeal board
to the Commission. It is, therefore, inapposite here.
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Licensing Board may decide it in the applicants' favor; if this should come to
pass, the applicants will no longer require our intervention (although, to be sure,
some other party to the proceeding might then wish us to invoke our
certification jurisdiction). And should the Licensing Board instead reject the
applicants' position that completion of the antitrust review is not an absolute
condition precedent to the issuance of an operating license for the Davis-Besse
facility, we would have the benefit of that Board's reasoning in making our own
determination (1) whether there is sufficient warrant for our stepping into the
controversy; and (2) if so , what answer should be given by us to the question.
In short, as a general rule we will not avail ourselves of our Section 2.718(i)
certification authority unless and until the Licensing Board has been afforded at
least a reasonable opportunity to decide itself the question sought to be
certified. An exception to that rule will be made only in the most compelling
circumstances (such as the presence of an emergency situation giving rise to a
manifest need for an almost immediate .fmal determination of the question).
Perceiving the existence of no such circumstances in the present case, we deny
the certification request as premature. It may, of course, be later renewed in the
event that the Licensing Board (I) rules against the applicants on the merits of
the question raised by their motion now pending before that Board; and (2) then
declines to refer that ruling to us under 10 CFR 2.730(0. In this connection, we
assume that the Licensing Board will render its ruling as soon as practicable
following its receipt of the responses of the other parties to the applicants'
motion.

Motion to direct certification denied without prejudice to its renewal in
accordar1ce with the terms of this order.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
Margaret E. DuFlo
Secretary to the Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB·29B

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Richard S. Salzman, Chairman
Michael C. Farrar, Member
Dr. W. Reed Johnson, Member

In the Matter of
CLEVELAND ELECTRIC ILLUMINATING
COMPANY, et al.

Docket Nos. 50·440
50·441

(Perry Nuclear Power Plant,
Units 1 and 2)

Mr. Gerald Charnoff., Washington, D. C., for the applicants,
Cleveland Electric Illuminating Com~any, et al.
Mr. David E. Kartalia (Mr. Joseph Gallo on the brief) for
the Nuclear Regulatory Commission staff.
Upon review sua sponte of a partial initial decision (LBP·7S·S3) making
findings requisite to the issuance of an expanded limited work authorization
(LWA·2), Appeal Board ordered the cause remanded because, contrary to the
Commission's regulations, the Ucensing Board had authorized an LWA·2
without resolving safety issues relating to the activities to be conducted
thereunder.
Matter remanded for further proceedings; issuance of LWA·2 barred until the
Board can make the requisite safety findings; existing limited work authorization
(LWA·}) undisturbed.
LICENSING BOARD: RESOLUTION OF ISSUES
Where 10 C.F.R. §SO.IO(e) (or any other statute or regulation) requires a
licensing board to make specific fmdings before acting, it may not allow the staff
to make them for it; rather, after giving the parties an opportunity to be heard,
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the board itself must make those findings openly and on the record.
Consolidated Edison Company of New York (Indian Point, Unit 3), CLI-74-28,
RAI-74-77, 8-9 (1974); Vermont Yankee Nuclear Power Corp. (Vermont
Yankee Station), ALAB-124, 6 AEC 358, 360, 361-62, fn. 4 (1973).
LWA: REQUIRED DETERMINATIONS
A licensing board order permitting the authorization of LWA-2 activities
before the board has made all the requisite safety and other findings is
inconsistent with Commission Regulations. 10 C.F.R. §50.l0(e).
LICENSING DECISIONS: EXPEDITION AND THOROUGHNESS
The public interest requires prompt decision-making, but only to the extent
consistent with the need 'for careful and thorough examination into critical
safety and environmental issues.

OPINION
November 19, 1975
Under the Commission's rules, an electric utility company may seek approval
to perform certain kinds of work on a proposed nuclear power plant before final
action is taken on the company's application for a construction permit. 1 Such
approval can be obtained only after the LicenSing Board makes certain key
findings; the staff then may issue a "limited work authorization." In this
connection, if the proposed work includes installing the foundations for
important structures, the Licensing Board has to determine for itself that there
do not exist any "unresolved safety issues" relating to that work which would
"constitute good cause for withholding authorization" to perform it. 2
Although the precise import of the Licensing Board's partial initial decision 3
now before us in this construction permit proceeding is not free from all doubt,
it appears that the Board gave the staff permission to issue an expanded limited
work authorization in the face of an unresolved safety problem which the Board
left to the staff to settle. But whatever the intent of the Board's decision, the
safety problem could not properly have been resolved on the then-existing
record. This being so, the Board was precluded by the unambiguous terms of the
Commission's regulations from allowing the staff to issue the requested limited
work authorization. We said as much from the bench at the end of oral argument

110 C.F.R. §50.10(e), adopted April 24, 1974 (39 F.R. 14506).
210 C.F.R. §50.10(e)(3).
3 LBP-75-53, NRCI-75/9 478 (September 9,1975).
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on November 6th, when we directed the staff not to issue the limited work
authorization pending the completion of further proceedings before the
Licensing Board. In this opinion, we amplify the reasoning which led us to take
that action.

I
A. The Governing Regulation. After the enactment of the Commission's
{egulations implementing the National Environmental Policy Act (NEPA) ,
applicants were generally not allowed to perform any Significant amount of
work at the site of a proposed nuclear power plant prior to the receipt of a
construction permit. In order to avoid situations in which unnecessary delays in
the start of construction might thereby result, the Commission established a
system which would permit some work to go forward .without compromising
environmental values or shortcutting necessary safety reviews. Under that
system, if the applicant so chooses, work can be undertaken in stages-at its
own risk-before final action is taken on its construction permit application, as
key environmental and safety findings are made.
The system is embodied in a regulation which distinguishes between two
types of limited work authorizations. The first, colloquially known as an
"LWA-l", involves activities such as preparing the site, building service facilities
and temporary construction-support facilities, excavating for all facility structures, and constructing certain relatively minor facility structures. 10 C.F.R.
§50.1O(e)(1). Before an LWA-l can be granted, the staff must have issued the
final environmental statement (FES) related to the construction of the facility
(ibid.); moreover, the Licensing Board must have made all the environmental
findings necessary to the issuance of a construction permit and must have
determined that ..... there is reasonable assurance that the proposed site is a
suitable location for a nuclear power reactor of the general size and type
proposed from the standpoint of radiological health and safety considerations ...." 10 C.F.R. §50.10(eX2).
An applicant can proceed further by obtaining an "LWA-2", which allows
"the installation of structural foundations, including any necessary subsurface
preparation ..." for the more critical facility structures (i.e., those subject to
the Commission's quality assurance regulations). 10 C.F.R. §50.10(eX3)(i). An
LW A-2 cannot be issued until the Licensing Board not only has made the
fmdings necessary for an LWA-l but also has "determined that there are no
unresolved safety issues relating to the [LWA-2] activities ... that would
constitute good cause for withholding authorization." 10 C.F.R.
§50.10(e)(3)(ii). Whether this latter finding could be made on the record of this
case is at the heart of this matter.
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B. The Proceedings Below. In the case at bar, the applicants initially sought
an LWA-l; after obtaining that, they sought an LWA-2. While the questions
before us mainly concern the Licensing Board's handling of the LWA-2 request,
it is instructive to examine that Board's decisions dealing with the LWA·l as
well.
In its first partial initial decision, issued on September 18, 1974, the Board
below considered a number of contested issues as well as the other environmental and site suitability matters: LBP-74·69, RAI-74-9 538. Although its
findings were generally favorable to the applicants, the Board refused at that
time to make "an unqualified favorable determination with respect to site
suitability ...." Id. at 574. The reason for its refusal was that in three respects
the record did not establish reasonable assurance that the applicants could
obtain the requisite control of the site environs. Id. at 574-75. Accordingly,
notwithstanding that it had made all the other necessary findings, the Board
refused to permit the staff to issue the requested LWA-I.
A month later, on the basis of additional evidence adduced at an expedited
hearing, the Board ruled that the deficiencies in the prior record had been cured
and that the site was suitable. LBP-74-76, RAI-74-10 701 (October 20, 1974).
That determination permitted the staff to issue the LWA-l.
A year later, the Board issued the decision now before us. The proceedings
leading up to that decision had been precipitated by, inter alia, the applicants'
request for an LWA-2.
After the Licensing Board closed the evidentiary hearings on that phase, but
before it issued its decision, the applicants reported the discovery at the
proposed site of two geologic anomalies as a result of excavations being
performed under the LWA·l. Although the applicants expressed the view that
the anomalies were of no significance,4 the staff advised the Board that it
believed that the anomalous features "may affect both the foundation design
and the design of the dewatering system" and that there was "not sufficient
information available to determine the impact of those features."s
These communications prompted the Board to institute a conference call
with all the parties in an effort to determine whether the new discoveries should
affect the issuance of a decision on the LWA·2 request. The minutes of that call
(prepared by applicants' counsel) reflect that the applicants "saw no reason why
the Licensing Board could not proceed with issuance of its LWA 2 decision,"
leaving to a later hearing consideration of the anomalies. The staff agreed but
went on to state that "the Staff •.• would not issue the LW A 2 authorization
until it had completed its investigation of the anomalies."

4 Letter from the applicants' Vice President for Engineering to the Commission's Director
of Nuclear Reactor RegUlation, dated August 27, 1975, with copies to the Ucensing Board
members.
5 Letter from staff counsel to the Licensing Board members, dated August 28, 1975.
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A week later, on September 9th, the Board issued its decision. After making
fmdings which were essentially favorable to the applicants on the basic issues
before it, it qualified these findings with the caveat that
... in view of the fact that certain anomalous features have been found in
the bedrock underlying the site of the proposed PNPP facility •.. , the Board
considers that 'the findings of this paragraph could possibly be rendered
invalid. Hence, the Board will require a showing by the Applicants that the
cited anomalies do not constitute a compromise to these findings. 6
In a similar vein, the Board stated that both its new conclusions
and the continued validity of the Board's previous site suitability determination are further conditioned by the requirement for a subsequent showing
before the Board by the Applicants that the recently discovered bedrock
.
anomalies at the Perry site ••. do not overturn said conclusions.7
The Board thereupon entered the follOWing order: 8
... the Director of Nuclear Reactor Regulation is authorized to permit the
Applicants to undertake, as required any further site excavations for the
limited purpose of determining the extent, if any, to which recently
discovered bedrock anomalies might invalidate this Board's prior determination of the suitability of the proposed PNPP site. Assuming a satisfactory
resolution of this matter before the Board and subsequent thereto, IT IS
ORDERED that the Director of Nuclear Reactor Regulation should not
terminate or suspend work activities previously authorized with respect to
Perry Nuclear Power Plant Units 1 and 2. The Board also ORDERS that the
Director of Nuclear Reactor Regulation is authorized to permit the conduct
of the [requested LWA-2] activities ... consistent with the terms of this
Decision.
C. Appel/ate Review. Our first reading of the Board's decision led us to state
that
the Board's order appears to violate [the] regulations by authorizing
activities under limited work authorizations in advance of making the
requisite environmental, safety and site suitability determinations. 9
Recognizing, however, that the case had been a complicated one and that our
reading might be incorrect, we directed the staff and applicants, and invited the
other parties,
to advise us whether we have correctly interpreted the decision and order of
September 9, and, if so, how they conform to the Commission regulations
cited. If in the judgment of those parties we have misread that decision and
'NRCI-75/9 at 491'ld. at 495.
lId. at 496,
9 ALAB-294, NRCI-75/10 663, 666
(October 17, 1975).
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order, then we wish to be advised of the interpretation they place upon it
and how their interpretation harmonizes with the Commission's regulations
governing limited work authorizations. 1 0
After studying the divergent responses, we set the case down for oral argument
on November 6th. 1 1
At the end of the argument, we announced from the bench our conclusions
that the Licensing Board should not have authorized the issuance of the LWA·2
on the record before it and that the matter' should be remanded to the licensing
Board for further proceedings. Although at that time we stated our underlying
reasoning in brief fashion (App. Bd. Tr. 73·78), we announced that we would
elaborate on that reasoning in a subsequent opinion. Later that same day, as we
had indicated we would do, we issued a written order which provided the
Licensing Board and the parties with explicit instructions concerning the
conduct of the proceeding on remand.

II
A. The result we reached is compelled by the terms of the Commission's
regulations governing the grant of limited work authorizations. That regulation
expressly forbids the award of an LWA·2 until the Board itself can say there
exists no "unresolved safety issue" related to the proposed work. 12 In that
connection, while portions of the Licensing Board's September 9th decision are
susceptible to differing interpretations, it is clear that at no point did the Board
below appear to be stating either (1) that on the face of it the geologic anomalies
presented no safety problem whatsoever or (2) that whatever problem they may
have presented could be classified as "resolved." To the contrary, several of its
statements imply that the Board, although not saying so directly, viewed the
matter as an "unresolved" one. Specifically, we draw that inference from its
declarations (see page 734, supra) that (1) in light of the geologic anomalies
its fmdings "could possibly be rendered invalid;" (2) it remained for the
applicants to show that the anomalies "do not constitute a compromise'~ to the
Board's findings; and (3) the discovery of the anomalies might invalidate the
"prior determination of the suitability of the proposed [Perry] site". Moreover,
the Board viewed with apparent approval the stafrs announcement that it

I

°Ibid.

See our order of October 30,1975.
12We do not understand the applicants to be asserting that, if the geologic anomalies do
constitute an unresolved safety issue, they nonetheless would not "constitute good cause,"
within the meaning of the regulation, for withholding the LWA·2. Consequently, we do not
discuss the point here.
II
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"would not issue the LWA 2 .•• until it had completed its investigation .•.." 13
And the Board appeared to indicate that the matter would have to be taken up
at some subsequent hearing. 14 In their totality, these statements establish that
the Board had a continuing concern about the problem; they are wholly
inconsistent with any notion that the matter was "resolved" in the Board's
mind.
In any event, even if we have misapprehended the thrust of the Board's
opinion, the meager record which the Board had before it simply does not
permit characterization of the matter as "resolved". The Board had been
furnished with material from the applicants and the staff.1S While the applicants
claimed, in effect, that the matter was of little significance, the staff held the
belief "that the features may affect both the foundation design and the design of
the dewatering system." And in unmistakable terms it had told the Board that
there was "not sufficient information available to determine the impact of those
features." There is no need to belabor the obvious-at that stage the matter
could not be said to have been "resolved."
To be sure, during the conference call (which the Board quite properly
initiated to discuss how to treat the new materials before it) the staff indicated
that the Board should proceed to issue its LWA-2 decision, apparently without regard to the geologic anomalies. But little Significance should have been attached to
that remark in light of the staffs further assertion that it "would not issue the
LWA 2 authorization until it had completed its investigation of the anomalies.,,16 That was a clear signal that the matter remained "unresolved" as far as
the staff was concerned. Unless the Board was prepared to hold that the staffs
doubts were entirely unjustified on their face-something the Board did not
do-it should have disregarded the staffs well-meant but unfortunately legally
erroneous advice that the Board could approve the LWA-2.
In short, the Board erred in giving its blessing to the LWA-2 while leaving it
to the staff to conduct the studies necessary to dispose of the unresolved issue;
Although this conclusion follows from the terms of the applicable regulation,
the result is not novel or surprising. For even where its regulations were less
clear, the Commission has stressed that it would not be "an adequate
solution ... to have a Licensing Board which spots an issue merely refer the
matter to the staff for resolution." To the contrary, the Commission expects the
board itself "to resolve the matter openly and on the record, after giving the
parties ... an opportunity to comment or otherwise be heard."! 7 And we have

"See p. 733, supra.
See p. 734, supra ..
15 See p. 733, fns.4 and 5, supra.
I'See p. 733, supra.
I'Conso/idated Edison Company of New York (Indian Point Unit 3), CLI-74-28,
RAI-74-7 7. 8-9 (1974).
14
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said much the same thing in other contexts. When governing statutes or
regulations require a licensing board to make particular findings before granting
an applicant's requests, a board may not delegate its obligations to the staff. The
responsibilities of the boards are independent of those of the staff under the
Commission's system, and the boards' duties cannot be fulfilled by the staff,
however conscientious its work may be. 18
We recognize that, at times, there may be pressures on the licensing boards
to render decisions quickly so that an applicant's work schedules are not
disrupted. Of course, dispatch in the conduct of a board's business is desirable,
so long as it does not compromise the sound performance of the board's duties.
Indeed, we stressed in a recent opinion that there is a vital public interest in
prompt decision.making, regardless of whether the ultimate decision is favorable
or unfavorable to the applicant. 19 But the pressures for a rapid decision, which
can be formidable,2o should never be allowed to override the need for the
boards to examine thoroughly and carefully into the critical safety and
environmental issues which come before them. 21 If this point needed
reemphasis, it received it within the past week when the Commission announced
its further views on the use of mixed oxide fueI. 22 At the very outset, the
Commission stressed that it "firmly believes that it is in the national interest to
expedite the decision·making process to the extent consistent with sound and
full examination of the issues." 40 F.R. at 53056·57 (emphasis added).
In this connection, we should point out that, at an earlier stage of this
proceeding, the Board below quite properly insisted that there be a resolution of
certain site suitability matters before it authorized the requested LWA-l. See
18 See Vermont Yankee Nuclear Power Corp. (Vermont Yankee Station), ALAB-124, 6
AEC 358, 360, 361-62, fn.4 (1973). See also Washington Public Power Supply System
(Hanford No.2 Nuclear Power Plant), ALAB·113, 6 AEC 251,252 (1973).
19 Allied-Generai Nuclear Services (Barnwell Separations Facility), ALAB·296, NRCI75/10671, 684-685 (October 30, 1975).
20 At oral argument, we were advised that the applicants had told the Licensing Board
that, as far as the "critical path" was concerned, the LWA·2 was needed in the week before
the Board's decision eventually was rendered (App. Bd. Tr.40). The applicants recognize,
however, that the boards should not use critical path considerations as a basis for
overlooking legal impediments to the grant of an LWA (id. at 46-48).
21 In ALAB.124 (supra, fn. 18), we reviewed a Licensing Board's decision, authorizing
the issuance of a full-term operating license, which was handed down one day before a
temporary operating license was due to expire. There, discussing an unsatisfactory quality
assurance program, we said that the Board "should have refused to authorize issuance of the
license until the quality assurance matters were resolved on the record .... " 6 AEC at 362.
Then, in connection with another matter, we rejected what we characterized as "the
applicant's unstated premise' that the desirability of completing the hearing process
outweighs the need to resolve potentially serious safety matters". 6 AEC at 365.
22 "Mixed Oxide Fuel: Scope, Procedures and Schedule for Generic Environmental
Impact Statement and Criteria for Interim Licensing Actions," 40 F.R. 53056 (November 14, 1975).
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p. 733, supra. It did so notwithstanding that the consequent brief delay in the
start of construction threatened to result in the applicants missing a deadline set
by a recently-enacted State law. That, in turn, would have caused an even greater
delay, attributable to an otherwise-avoidable requirement to obtain State
authorization to proceed. See LBP·74·76, supra, RAI-74-}0 at 702. The Board
below nonetheless rightly demanded that the site suitability matters be resolved,
on the record, before the LWA·} issued. By handling the supplementary
proceedings on an expedited basis, the Board was able to decide the site
suitability matters prior to the expiration of the State-imposed deadline. Its
ability to achieve both thoroughness and expedition is worthy of commendation.
B. As we have seen, the record was inadequate to support the findings
required for the issuance of an LWA-2. Ordinarily, we would simply have
vacated so much of the Board's decision as purported to authorize the LWA·2
and remanded the matter for unspecified further proceedings.23 The case
became somewhat more complicated, however, when the staff presented us at
oral argument with a motion to supplement the record to include a
just-completed report of the staff study of the geologic anomalies. The report
reflected the staffs reasons for concluding, in essence, that the anomalies could
be entirely discounted.
In light of our having jurisdiction of the proceeding at the time, the staff
acted properly in filing the report of its study with us. And we had the power to
take action on the staff's motion and the accompanying report ourselves. As we
said in an earlier opinion in this case, however, this proceeding has been a
complicated one;24 moreover, we did not have all the parties before us when the _
motion was filed. In the circumstances, we believed it more appropriate to refer
the staffs motion to the Licensing Board. That Board is more familiar with the
case and will more readily appreciate the significance and implications of the
staffs report and any responses thereto.
In order to insure that the Licensing Board would be able to address the
staffs motion expeditiously, we directed the other parties to file responses to it
on an accelerated schedule. We did consider another possibility that had been
suggested, i.e., that the Board below handle the matter without awaiting
responses. This could be done, argued the applicants, because during the
conference call the intervenors had expressed a willingness to leave the matter to
the staff for resolution; in addition, the intervenors had not filed any papers in
response to our questions, posed in ALAB-294, concerning the correctness of
the Licensing Board's approach to the problem. We were unwilling, however, to
read into these actions a waiver by the intervenors of any right to be heard on
the validity or significance of the staff report after it was issued.2 s
3Compare p. 735, supra.
supra, NRCI-75/10 at 666.
2S See p. 736, supra, text accompanying fn. 17.
2

24 ALAB-294,
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Insofar as further proceedings before the Licensing Board were concerned,
we contemplated, of course, that the time period we set for filing responses to
the staffs motion would be subject to adjustment by that Board. And we made
it clear, both in our remarks from the bench and in our subsequent written
order, that upon receipt of the responses (or notification that no responses
would be filed), the Licensing Board would be free to take whatever action it
found appropriate in the circumstances. On the one hand, it might prove
necessary to hold a hearing. On the other hand, the nature of the responses
might be such that the geologic anomalies matter would be ripe for summary
disposition. In this respect, we made specific mention, both in our oral ruling2 6
and in our written order, of the provisions of Section 2.749 of the Commission's
Rules of Practice (10 C.F.R. §2.749). That rule, which is modeled upon the
similar provision of the Federal Rules of Civil Procedure, permits a licensing
board to decide issues in summary fashion if the pleadings, affidavits and other
materials before the board demonstrate that there is no genuine issue as to any
material fact. In the case at bar, the staffs study having been completed, there
may now be no genuine issue of fact that would preclude the Board from
determining summarily that the geologic anomalies matter may be moved out of
the "unresolved" category. Whether that is in fact the situation is of course a
matter for the Licensing Board to determine. Our opinion should not be read as
in timating any views on this question.
C. One other matter warrants brief mention. In effect, the Licensing Board
determined that the LWA·l authorized a year ago could remain operative
pending the outcome of the staff study and the Board's eventual review of it at a
subsequent session of the hearing. 27 Considering all the circumstances, this
course of action was within the sound discretion of the Board. We perceived no
basis for interfering with its judgment.
The foregoing opinion furnishes the reasons which led us to issue our
November 6th order. The terms of that written order continue in full force and
effect; our review of all other aspects of the Licensing Board's several partial
initial decisions which are before us will remain deferred pending our receipt of
that Board's supplemental decision on the issue remanded to it.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
Secretary to the Appeal Board
26

27

App. Bd. Tr. 75, 76-77.
See p. 734, supra.
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Upon appeal from Licensing Board's denial of amended petition for leave to
intervene and request for an antitrust hearing (LBP·75·52), Appeal Board rules
that petitioner has described with sufficient precision both a situati~n
inconsistent with antitrust laws (Le., Section 2 of the Sherman Act) and the
relief requested, thereby correcting deficiencies in its earlier petition pointed out
in ALAB·279.
licensing Board's order reversed; cause remanded with instructions.
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ATOMIC ENERGY ACT: SITUATION INCONSISTENT WITH ANTITRUST
LAWS (RELEVANT MARKET)
There are two major product markets in the electric power industry: the
wholesale power market and the retail power market. Although each of these
markets may contain identifiable subdivisions, such refinement is not obligatory
in an antitrust intervention petition.

RULES OF PRACTICE: INTERVENTION PETITION (ANTITRUST)
While an intervention petition in an antitrust proceeding must normally
identify both a product and a geographic market, the ascertainment of the metes
and bounds of both those markets can be left to the discovery and evidentiary
phases of a proceeding.

RULES OF PRACTICE: INTERVENTION PETITION (ANTITRUST)
What must be decided in evaluating the adequacy of an intervention petition
in an NRC antitrust proceeding is whether, in the totality of the circumstances
of the particular case, a petition describes the alleged inconsistent situation with
enough clarity and precision to enable the applicant and the licenSing board to
determine the nature of the claim and its basis.

RULES OF PRACTICE: INTERyENTION PETITION (ANTITRUST)
An intervention petition should not be rejected' on the basis that the
maximum relief requested is unwarranted or that its award is beyond the
Commission's jurisdiction, since the grant of partial relief may nevertheless be
appropriate.
DECISION
November 21, 1975
Before us for the second time is the question of the entitlement of Kansas
Electric Cooperatives, Inc. (KEC) to intervene, and by doing so to trigger a
hearing, in this antitrust proceeding involving the proposed Wolf Creek nuclear
power facility. Wolf Creek is a joint venture of two electric utilities, Kansas Gas
and Electric Company (KGE) and Kansas City Power and Ught Company
(KCPL), and there is a pending application by these companies for a permit to
construct it. 1 On the prior occasion, the case came to us by way of an appeal by

I That application is currently the subject of a separate and distinct NRC licensing
proceeding, before a differently constituted licensing board, in which proceeding the safety
and environmental issues pertaining to authorization of construction will be decided.
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the applicant KGE from the Ucensing Board's grant of the KEC petition for
leave to intervene. LBP-75-13, NRCI-75/3 268 (1975).2 Although rejecting
several of the applicant's arguments advanced in support of the appeal, we
nonetheless concluded that the intervention petition was fatally deficient in
several respects. ALAB-279, NRCI-75/6 559 (1975). Accordingly, the licensing
Board's order was vacated and the cause remanded with instructions to dismiss
the petition without prejudice to the submission of an amended petition which
cured the defects which we had found.ld. at 577.
...
The licensing Board complied with our directions. In due course, an
amended petition was filed by KEC. The grant of that petition was supported by
the NRC staff and opposed by the applicant. Upon consideration, the licensing
Board held that KEC's amended petition was insufficient and denied it in an
order issued on September 9, 1975. LBP-75-52, NRCI-75/9 469. The present
appeal by KEC followed. For reasons hereinafter developed, we do not agree
with the Licensing Board's appraisal of the amended petition and, therefore,
reverse.

I
A. The background of the controversy is set forth in ALAB-279 and need
not be extensively rehearsed here .
• 1. KEC is an association comprised of the 37 rural electric cooperatives
doing business throughout the State of Kimsas. One of its members is a
generation and transmission cooperative with a limited amount of generating
capacity; the others are engaged exclusively in the distribution of electric power
to residential, agricultural, commercial and industrial consumers. What has
prompted KEC's attempt to obtain an antitrust hearing in connection with the
Wolf Creek facility is the asserted inadequacy of the license conditions which, in
the discharge of his responsibilities under Section l05c. of the Atomic Energy
Act of 1954, as amended, 42 U.S.C. §2135(c), the Attorney General of the
United States has recommended be imposed upon KGE. 3 Those conditions were
summarized in ALAB-279:
First, the applicant must offer the cooperative the right to purchase an
ownership interest with a share in the power generated by the Wolf Creek
facility or, at the cooperative's option, to sell it a portion of that power.

2 Although that appeal was taken in the name of both utilities, the controversy does not
directly involve KCPL. We therefore treated KGE as the sole applicant/appellant. Likewise,
all references in this opinion to the "applicant" are to KGE.
'Different license conditions were recommended with respect to the co-applicant KepL.
See p. 746, infra. Those conditions are not directly involved here.
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Second, in the event of the partial or total unavailability of the cooperative's
share of the Wolf Creek power, the applicant must, at the cooperative's
option, either (a) supply the cooperative with an equivalent amount of
power; or (b) transmit across its lines, i.e., "wheel", that amount of power
obtained by the cooperative from some other source. Third, the cooperative
may elect to have a portion of its Wolf Creek power "wheeled out" by the
applicant; i.e., transmitted to some third party. If the cooperative makes this
election, the applicant must "wheel in" an equivalent amount of power at
the cooperative's request. All of these conditions are contingent, however,
upon the applicant being reimbursed for the costs entailed and upon the
"transmission arrangements [being] reasonably accommodated from a
functional and technical standpoint."
.
NRCI-75/6 at 562-63; footnotes omitted. They have been accepted by the
applicant which, in conjunction with its coapplicant KCPL, has offered to sell
KEC an eight percent ownership interest in Wolf Creek.
The proposed conditions are said to be insufficient for the reason that they
do not impose an obligation upon the applicant to wheel to KEC "supplemental"-i.e., intermediate, peaking and reserve-power which might be
obtained by the cooperative at competitive prices from third party sources. As
noted in ALAB-279, in broad outline KEC's thesis is that:
operations with Wolf Creek power alone are not economically viable;
consequently, witnout assured access to a source of supplemental power, the
cooperative cannot obtain the financing it needs to secure an interest in the
nuclear facility. The applicant, however, is the dominant electric utility and
controls all the essential transmission facilities in the area; it refuses to wheel
supplemental power to the cooperative. According to the petition, the
practical effect of that refusal is to prevent the cooperative from gaining
access to the nuclear facility, and accordingly, from competing with the
applicant. .
NRCI-75/6 at 563.
2. The licensing Board initially ruled (LBP-75-13, supra) that KEC's
allegations in its intervention petition respecting the applicant's refusal to wheel
supplemental power were sufficient to entitle it to an evidentiary hearing
respecting whether the licensing of Wolf Creek would "create or maintain a
situation incons!stent with the antitrust laws" within the meaning of Section
I05c.(5) of the Atomic Energy Act, 42 U.S.C. §2135(c) (5). On its appeal from
the resultant grant of intervention, the applicant urged, inter alia, that the
Commission's antitrust jurisdiction hinges upon the existence of a "causal
connection" between the alleged antico!TIpetitive conduct and the activities
sought to be licensed (i.e., the operation of the nuclear power facility). In this
instance, the applicant maintained, that causal connection is absent; viz., its
asserted refusal to wheel supplemental power to KEC is not directly traceable to
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Wolf Creek operation. Consequently, we were told, the remedy, if any, for that
refusal lies within the province of the federal courts and not this agency.
For reasons detailed in ALAB-279, this line of argument was rejected. See
NRCI-75/6 . at 566-74. We lent a more sympathetic ear, however, to the
applicant's alternative contention that the KEC petition failed to meet the
specificity standards of the Commission's intervention rule (10 CFR 2.714(a»,
as those standards were construed in an an titrust context in Louisiana Power and
Light Company (Waterford Steam Electric Generating Station, Unit 3), CLI·
73-7, 6 AEC 48 (1973) (Waterford I). In this connection, we found two decisive
flaws in the petition. The first was its imprecision regarding how the situation
described therein conflicted with the antitrust laws:
Read most favorably to the cooperative, the petition's "wheeling" conten·
tion appears to be an attempt to assert a situation inconsistent with the
Sherman Act not unlike that involved in [Otter Tail Power Co. v. United
States, 410 U. S. 366 (1973»); that is to say, the petition seems to be
alleging a case of improper use of monopoly power. But there are obvious
distinctions between that case and this. For example, here we have not one
but two utilities. They are involved in a joint venture to build and operate
Wolf Creek; both are named in the petition to intervene. Does the
cooperative mean to assert that the two are engaging in some anti competitive
combination in restraint of trade forbidden by 15 U.S.C. § I? Or are they
accused ,of impermissible monopolistic conduct under 15 U.S.C. §2? Both
may be inconsistent with Sherman Act policies. We cannot, however, tell for
certain which is being pressed.
Again, as we have noted, a refusal to wheel power may amount to a situation
inconsistent with the antitrust laws. But does the petition mean to allege
that the applicant has monopoly power in the relevant market and that its
refusal to wheel is an act designed to protect thilt status for foreclosing
potential competition? Or is it claimed that the applicant is attempting
thereby to monopolize all electric power generation in the area? Concededly,
both can be Sherman Act violations; however, their elements are not
identical.
NRCI.75/6 at 575-76; footnotes omitted. The second related to the prayer for
relief:
The Commission also directed in Waterford I that a petition to intervene be
specific about the relief sought. Notwithstanding that fact, the cooperative's
pleading tells us only that the license should be conditioned to have the
applicant "provide petitioner with satisfactory terms and conditions relating
to wheeling·in, reserves, and other aspects of the project which will allow
petitioner an effective, meaningful opportunity to participate in the project."
(KEC petition, par. 37). What terms would be "meaningful" in that context?
"[T) erms and conditions substantially better than and additional to those
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proposed by the Department [of Justice]" is the only clue we find in the
petition (par. 35). That casts scant (if any) light on the details of the relief
sought. This vagueness is evidently not attributable to the cooperative's
failure to know what it wants. The applicant has brought to our attention
the fact that the cooperative is, apparently, demanding an ownership interest
in the applicant's transmission lines. See App. Tr. 115-16. If that be true (it
was not denied at oral argument), that fact should plainly have been stated
in the petition.

Id. at 576.
In our view, these deficiencies in the intervention petition deprived the
applicant of a fair chance to defend; i.e., of its right "to be told at the outset,
with clarity and precision, what arguments are being advanced and what relief is
being asked by the cooperative". Ibid. 4 As previously noted, we therefore
vacated the order granting intervention but directed the licensing Board to
provide KEC with a second opportunity to file an intervention petition which
would satisfy the requirements of the Rules of Practice.
B. The first 22 paragraphs of KEC's amended intervention petition contain
virtually the same averments of fact and recital of interest as were found in the
original petition. Commencing with paragraph 23, however, some marked
differences between the two petitions are discernable. Of particular relevance
here:
(I) In contrast to the original petition, in paragraph 24 the amended petition
specifically identifies the antitrust laws being invoked-the applicant is charged
with having created and maintained its monopolistic position "in a manner
inconsistent with .. _Sections 1 and 2 of the Sherman Act", 15 U.S.C. § § 1,2.
Several subsequent paragraphs of the amended petition also allege expressly
either a violation of or a situation inconsistent with Section 1 or Section 2. See
paras. 28,30,37,38,39,41 and 42. Moreover, although we found the original
, supra), there is no longer
petition not wholly clear on the point (see p.
room for doubt that KEC is asserting that the applicant now has monopoly
power in a relevant market. See, in addition to par. 24, paras. 23, 28,30,37 and
41. In this regard, unlike the original petition, the amended petition is replete
with references to what that market is: e.g., (par. 23) the applicant "possess [es]
monopoly power ... with respect to the generation, transmission and wholesale
supply of electric power in [its] service area" (emphasis supplied). See also
paras. 30 ("monopolistic or dominant position as a wholesale power supplier");
34 ("wholesale power supply market"); 37 (do.); 39(a) (do.); and 41 (do.).
(2) The original petition asserted in quite general terms that the wheeling
provisions of the license conditions proposed by the Attorney General would
preclude it from participation in the Wolf Creek facility, with the consequence
that a situation inconsistent with the antitrust laws could be created or
4We also observed that the Licensing Board similarly possessed that right.
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maintained. In paragraph 30 of the amended petition, however, KEC is more
specific: it explicitly asserts that the refusal to wheel is violative of and
inconsistent with Section 2 of the Sherman Act. Further, paragraphs 30 through
36 of the amended petition contain averments respecting why KEC will need
additional wheeling to enable it to participate in Wolf Creek. In substance, as
there developed, KEC's theory is that, as an economic matter, its allotted share
of the Wolf Creek generation could only be employed as base load power
(par. 31). In order to permit it to compete effectively, however, KEC will
require supplemental intermediate, peaking and reserve power (par. 32). By
declining to wheel power to KEC from other sources, the applicant will exclude
KEC from the power exchange market-the applicant being the only entity in
its service area with access to that market (paras. 33, 34). This would force KEC
to acquire its supplemental power from the applicant on terms which might not
be competitive (par. 35). All this being so, "[t] he limitations upon wheeling
which would be imposed by KGE's proposed terms and conditions would make
it impractical and economically unsound for KEC to participate in or obtain the
necessary financing for" the Wolf Creek project (par. 36).
(3) On the matter of relief, paragraph 43 of the amended petition asks in so
many words for the imposition against KGE of the same wheeling conditio~
which the Attorney General has proposed be applied to KPCL (and to which
KPCL has agreed).s As stressed in ALAB-279, the original petition had sought
merely "satisfactory [wheeling] terms and conditions" which would allow KEC
"an effective, meaningful opportunity to participate in the project". See
pp. 744-745, supra.

5 That condition (No.5) provides as follows:
(a) Licensee shall facilitate the exchange of bulk power by transmission over its
transmission facilities to, from, between or among any entities in Licensee's Service Area
with which it is at any time interconnected, and between any such interconnected
entity(ies) and any other entity(ies) engaging in bulk power supply outside Licensee's
Service Area between whose facilities Licensee's transmission lines and the transmission lines
of others would form a continuous electrical path, provided that (1) the necessary rights to
utilize such other transmission lines have been obtained, (2) the reliability of Licensee's bulk
power system is not thereby impaired, and (3) the arrangements reasonably, can be
accommodated from a functional and technical standpoint. Such transmission shall be on
terms that fully compensate Licensee for its cost, including transmission losses associated
therewith. Any entity(ies) requesting such transmission arrangements shall give reasonable
advance notice to Licensee of its (their) schedule and requirements for bulk power to be
scheduled by Licensee over Licensee's transmission facilities.
(b) Licensee shall include in its planning and construction of facilities to be owned by
Licensee sufficient transmission capacity as may be contractually reserved for the type of
transactions referred to in subparagraph (a) of this paragraph, provided that the entity(ies)
. in Licensee's Service Area give Licensee sufficient advance notice as may be necessary to
accommodate its (their) requirements from a fu.nctional and technical standpoint and
provided that such entity(ies) fully compensate Licensee for the contractual reservation by
Licensee of capacity in its transmission facilities.
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C. The Licensing Board nevertheless detennined that the amended petition
did not rectify the shortcomings of the original petition pinpointed in
ALAB-279. Although seemingly not questioning the sufficiency of the prayer
for relief in paragraph 43, the Board detennined that the amended petition did
not adequately set forth the elements of a cause of action under either Section 1
or Section 2 of the Shennan Act.

n
The primary task confronting us here thus is to decide whether the Licensing
Board correctly detennined that the amended petition fails adequately to
describe a situation inconsistent with one or the other of the sections of the
Shennan Act which are invoked therein. 6 Our analysis compels the conclusion
that that determination cannot be allowed to stand. We find within the four
corners of the amended petition a sufficient description of a situation
inconsistent with Section 2 of that Act-which, inter alia, proscribes the
monopolization of, or the attempt to monopolize, "any part" of interstate
commerce. Specifically, we have in mind the allegations of paragraphs 30-38 of
that petition to the effect that, through its refusal to wheel supplemental power
to KEC, the applicant is preventing the cooperative from participating in the
Wolf Creek project and thereby perpetuating its monopoly position in the
wholesale power market in its service area.
A. An essential element of monopolization is the possession of monopoly
power in a relevant market.' Monopoly power is usually defined as the power to
control prices or exclude competition. 1I In determining whether such power
exists, a benchmark is the percentage of the "relevant market" possessed by the
alleged monopolist. 9 Identification of the relevant market nonnally involves
consideration of both the product or service concerned and the geographic area
in which that product or service may be reasonably obtained by customers.' 0

'If the Waterford I pleading standards are satisfied with respect to either the Section 1
or the Section 2 claim, that is enough for present purposes. Northern States Power Co.
(prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB-I07, 6 AEC 188, 194
(1973), affirmed, CLI-73-12, 6 AEC 241 (1973), affirmed sub. nom., BPI v.Atomic Energy
Commission, 502 F. 2d 424 (D.C. Cir. 1974).
7 United States v. Grinnell Corp., 384 U.S. 563,570-71 (1966).
aId. at 571; American Tobacco Co. v. United States, 328 U. S. 781, 811 (1946).
t United States v. Grinnell Corp., supra, 384 U. S. at 571; Otter Tail Power Co. v. United
States, 410 U. S. 366, 369-70 (1973).
10 United States v. Grinnell, supra, 384 U. S. at 573, 575; United States v. E.I. du Pont
& Co., 351 U. S. 377 (1956); Brown Shoe Co. v. United States 370 U. S. 294, 336-37
(1962); United States v. Philadelphia National Bank, 374 U. S. 321, 357-61 (1963).
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The licensing Board found the amended petition deficient in its identifica·
tion of the relevant market. The Board was unable to glean from the petition
whether "the relevant product market [encompassed] the sale of firm power at
retail, firm or as available bulk power at wholesale, transmission services, or the
generation or the exchange of electric power." Nor could it determine whether
"the geographic market [covered] the entire State of Kansas ... or the
undefined areas where [the] 37 member rural cooperatives operate, or some
undefined area in southeastern Kansas where KGE operates, or some undefined
area in northwest Missouri and northeast Kansas where KCPL operates, or some
combination of both areas, or the undefined area where the MoKan Power Pool
or some or all of its 7 companies operate." NRCI·75/9 at 473.
We do not share the Board's uncertainty in this regard. To begin with, as
noted earlier the amended petition contains repeated references to the wholesale
power market and asserts that, by its refusal to wheel supplemental power, the
applicant will maintain its monopoly position in that market. See paras. 30 and
37. 11 In this connection, there are broadly speaking two major product markets
in the electric power industry: the wholesale power market and the retail power
market. 12 Although it may well be that the wholesale power market-to which
the monopoly allegations of the petition are confined-can be further
subdivided, we are not persuaded that such refinement is obligatory at the
pleading stage. For present purposes, it should suffice that the applicant and the
Board below have been placed on clear notice that it is solely the wholesale
market which is involved in this case; i.e., that the applicant's retail activities
form no part of the KEC claim.
Similarly, the geographic market is sufficiently identified. In paragraph 23, it
is alleged that the "applicants presently possess monopoly power ... in their
respective service areas" (emphasis supplied). See also par. 37. This conveys the
clear message that KGE is being charged with the possession of monopoly power
in its own service area. True enough, the amended petition does not precisely
delineate the boundaries of that service area. Presumably, however, the applicant
needs little education on the point and the licensing Board can readily obtain
whatever clarification it might need at a later date. Indeed, the ascertainment of
the metes and bounds of both product and geographic markets can be left to the
discovery and evidentiary phases of the proceeding. 1 3

II In paragraph 23, KEC does allege monopoly power in the generation and transmission
of electric power as well. This consideration does not, however, bear upon whether the
wholesale power market has been specifically identified as a relevant market which is
assertedly being monopolized in contravention of Section 2.
12 See Meeks, Concentration in the Electric Power Industry: The Impact of Antitrust
Policy, 72 Colum. L. Rev. 64,81,94 (1972).
I S See United States v. Pabst Brewing Co. 384 U. S. 546, 549 (1966); Telex Corp. v.
International Business Mach. Corp. 510 F. 2d 894, 914·19 (10th Cir. 1975); Sulmeyer v.
Coca Cola Company, 515 F. 2d 835, 849 (5th Cir. 1975).
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B. There is a second element of monopolization. A monopoly-Le., the
possession of monopoly power in a relevant market-is not iIIegal per se.
Rather, for Section 2 to come into play an "intent to monopolize" must also be
established}4 The requisite intent need not, however, be specific or predatory.
A monopolist is assumed to have "intended" the probable and natural
consequences of its acts.! 5 It is thus usually enough that the alleged monopolist
has engaged in anticompetitive conduct either in the acquisition or maintenance
of its monopoly power. This anticompetitive conduct need not be iIIegal in
itself; all that must be shown is that the conduct has an exclusionary effect on
competition in the particular circumstances.! 6
The licensing Board's contrary view notwithstanding, we are satisfied that
the amended petition adequately alleges that conduct of the applicant-Le., its
refusal to wheel supplemental power-will have an exclusionary effect on
competition in the applicant's service area and thus will operate to preserve the
applicant's asserted monopoly power in a relevant market. In this regard, we find
that the petition provides sufficient detail in paragraphs 30 through 35 as to why
this is so; viz., respecting the basis for the claim that there is a nexus between the
refusal to wheel and the inability of KEC to participate in the Wolf Creek
project.
We are not moved in the direction of a different conclusion by the licensing
Board's painstaking comparison between the amended petition here and the
complaint which had been filed in Otter Tail Power Co. v. United States, 410
U. S. 366 (1973). Granted, there are marked distinctions between the two
documents. It scarcely follows, however, that the survival of the amended
petition should hinge upon how closely it may have been modeled upon the
Otter Tail pleading. More particularly, the failure of the amended petition to
track the sum total of the anticompetitive acts alleged in Otter Tail seems of no
significance whatever. We do not understand the Supreme Court's opinion to
hold that a litigable Section 2 claim would not have been stated had the Otter
Tail plaintiff averred that the exclusion of competition had been accomplished
by a refusal to wheel and that alone. Ukewise, we see no good reason to take
Otter Tail as establishing a floor respecting the amount of detail which must be
provided in the recital of the facts underlying an assertion of a 'situation
inconsistent with Section 2. What must be decided in evaluating the adequacy of
an intervention petition in one of our antitrust cases is whether, in the totality
of the circumstances of the particular case, that petition describes the alleged

14 See United States v. Grinnell Corp., supra, 384 U. S. at 570-71; United States v.
Aluminum Co. ofAmerica, 148 F. 2d 416, 432 (2nd Cir. 1945).
,IS United States v. Griffith, 334 U. S. 100, 108 (1948).
1 'See United States v. Aluminum Co. of America, supra, n. 14; United States v.
Griffith, supra, n. 15; and United States v. United Shoe Corp., 110 F. Supp. 295 (D. Mass.
1953),affinned per curiam, 347 U. S. 521 (1954).
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inconsistent situation with' enough clarity and precision to enable the applicant
and the Licensing Board to detennine the nature of the claim and upon what it
is founded. See p. 745, supra. If that standard is met (as we believe it has been in
this instance), it is of no moment that greater factual detail had been provided in
a pleading filed in some other case.

III
As earlier noted, the licensing Board did not, expressly at least, find fault
with the prayer for relief contained in paragraph 43 of the amended petition.
But the applicant insists that the relief sought-in effect general wheeling-is
much broader than any relief to which KEC conceivably might be entitled. The
applicant may prove to be right in this belief. We agree with the staff, however,
that it is not possible at this juncture to detennine this matter; whether general
wheeling, more limited wheeling or no additional wheeling' at all should be
directed will become clear only upon establishment of the relevant facts. 1 7

-In sum, we hold that the amended petition should have been granted. We
add only the perhaps unnecessary caution that neither this opinion nor that
portion of ALAB-279 adverse to the applicant should be taken as implying any
belief respecting the appropriate eventual outcome of the proceeding. All that
has been decided is that KEC is entitled to a hearing on the as yet
unsubstantiated allegations of its amended petition. Whether KEC will be able to
sustain those allegations remains to be seen. Only then will a judgment be
possible respecting whether a situation inconsistent with the Shennan Act does
in fact exist and, if so, what relief should be ordered for the purpose of
rectifying that situation.
"Even be there merit to the applicant's claim that there is a jurisdictional impediment
to the award of the full measure of relief being sought in paragraph 43, it does not follow
that the amended petition is subject to outright rejection. It is well-settled, for example,
that a suit against the United States under the Tucker Act (28 U.S.C. § 1346(a» can be
entertained by a district court even if the complaint asks for more than the maximum
amount ($10,000) which those courts (as distinguished from the Court of Claims) are
authorized to award under that Act. This is because t~e plaintiff who wishes to have a
district court hear his Tucker Act claim is free to waive his entitlement to a monetary
recoverY in excess of $10,000. See, e.g., United States v.Johmon, 153 F. 2d 846, 848 (9th
Cir. 1946); Armstrong & Armstrong, Inc. v. United States, 356 F. Supp. 514, 521 (E. D.
Wash. 1973), afFumed, 514 F. 2d 402 (9th Cir. 1975); Wolak v. United States, 366 F. Supp:
1106, 1110 (D. Conn. 1973). That principle appears equally applicable here. It thus may be
said that, by invoking the antitrust jurisdiction of this Commission, KEC implicitly has
agreed to accept any restrictions which Section 105c. of the Atomic Energy Act may
impose upon the scope of the relief which can be granted to it.
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The September 9, 1975 order of the Licensing Board is reversed and the
cause is remanded with instructions to grant the amended petition for leave to
intervene and the request for an antitrust hearing.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
Secretary to the Appeal Board
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In an opinion explaining the order issued in ALAB-290, and upon motion
for reconsideration of ALAB-290, the Appeal Board reaffirms its conclusions
that: (1) discovery orders of a licensing board or of a "special master" are
interlocutory and not final for purposes of appeal; (2) certification of the
question of the role of a "special master" appointed to determine certain
discovery questions should be granted; (3) the parties' voluntary resort to such a
master was not precluded by the Atomic Energy Act or NRC regulations; (4) the
parties' agreement to be bound by the master's determinations included their
waiver of the right ever to appeal his rulings to either the licensing Board or the
Appeal Board; and (5) review sua sponte of the master's determinations is not
warranted.
ALAB-290 adhered to; motion for reconsideration denied.
RULES OF PRACTICE: APPELLATE PROCEDURE
As in the federal courts, the test of "finality" for appeal purposes before the
Nuclear Regulatory Commission is essentially a practical one. As a general
matter, a licensing board's action is final for appellate purposes where it either
disposes of at least a major segment of the case or terminates a party's right to
participate; rulings which do neither are interlocutory.
RULES OF PRACTICE: APPELLATE PROCEDURE
Under the Commission's rules (except in limited circumstances) interlocutory determinations may not be brought before an appeal board for review
as a matter of right until a licensing board has rendered a reviewable decision.
RULES OF PRACTICE: APPELLATE REVIEW
Before an appeal board will direct certification of a legal issue in a pending
case, it must be convinced at the very ieast that its prompt decision is needed to
prevent detriment to the public interest or to avoid unnecessary delay or
expense.
LICENSING BOARD: DELEGATED AUTHORITY OR JURISDICTION
The authority delegated to licensing boards by the Commission, which under
Section 034 of Chapter 0106 of the AEC manual may not be redelegated,
includes the power to rule on discovery matters.
RULES OF PRACTICE: CONSTRUCTION

It cuts against basic principles of statutory construction to read a general
provision to forbid what a more specific provision permits.
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LICENSING BOARD: DELEGATED AUTHORITY OR JURISDICTION
The power granted licensing boards to approve stipulations establishing
procedures to be followed in a proceeding encompasses authority to approve a
,":oluntary agreement for handling pre-trial discovery matters in that proceeding.
RULES OF PRACTICE: STIPULATIONS
Where parties to a Commission antitrust proceeding voluntarily, and for
reasons satisfactory to themselves, agre~ to have an arbiter of their own choosing
make certain discovery rulings, public policy in achieving the full' measure of
administrative process neither precludes them from so agreeing nor requires the'
Commission to disapprove that arrangement.
., .
RULES OF PRACTICE: APPELLATE REVIEW
Discovery orders, including those involving the scope of an attorney's work
product and the extent of the attorney-client privilege, are interlocutory and are
not appealable. Such orders are rarely likely to give cause for the exercise of the
Appeal Board's authority to direct certification.
RULES OF PRACTICE: DISCOVERY

.

'.

Parties who have availed themselves of the benefits of discovery rulings are
precluded from challenging conditions attached to those benefits regardless of
the ground of attack.

OPINION AND ORDER
November 26, 1975

I
Perhaps an antitrust litigant's most demanding task is quenching an
opponent's thirst for discovery without, in the course of doing so, also
disgorging legitimately privileged or confidential information. In this case,
applicants Cleveland Electric Illuminating Company et a1. answered their
opponents' discovery requests by producing documents containing in excess of
2,300,000 pages for their inspection and copying. 1 Cleveland Electric ("the
Company") declined to turn over another 735 documents, however, asserting
these to be privileged from discovery under the "attorney-client" and "work

lApp. Tr. 24.
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product" rules. 2 Those privilege claims were disputed; the controversy now
before us has its genesis in the procedure adopted by the parties to resolve the
disagreemen t.
The undertaking to rule on the more than seven hundred privilege claims
asserted by Cleveland Electric alone was not a small one. 3 To avoid diverting the
Licensing Board's attention from the merits of the proceeding, to insulate it
from being influenced by documents later found privileged, and in the hope of
expediting the proceeding,4 the licensing Board Chairman suggested during a
conference call on December 6, 1974 that the parties refer the privilege claims to
a "special master" for decision. 5 The parties voluntarily accepted the suggestion. 6
The Commission's Rules of Practice do not provide expressly for the use of
masters to decide contested discovery matters. The idea of doing so, however,
was not novel; the procedure had been adopted at least once before in a
Commission antitrust case, apparently with success.' In this case the parties
were informed that another member of the Commission's licensing Board Panel
could be made available to serve as master. Unlike private counsel, a Panel
member would not have to be paid by the parties and, moreover, could be
expected to be familiar with licensing board procedures and the statute under
which the proceeding was being conducted. 8 The parties' oral agreement was
memorialized by the Licensing Board in its order of December 10th. Because
that order-and particularly its second paragraph--is central to the case before
us, we set it out in full:

App. Tr. 109.
3The Justice Department and applicant Duquesne Light Company also claimed similar
privileges against the need to disclose about a dozen documents apiece. Those claims were
handled in the same manner as Oeveland Electric's. The rulings made thereon are not here
in dispute.
• At oral argument before us the parties indicated that one or more of these
considerations underlay the Chairman's suggestion to use a master. See, e.g., App. Tr. 21,
29,51-52,69,81-82,86-87.
• There is no dispute that the suggestion emanated from the Chairman. See App. Tr. 29,
69,87.
'The parties acknowledged to us unequivocally at oral argument that the agreement was
entered into voluntarily, without any coercion by the Licensing Board or its chairman. See
App. Tr. 28-29 (The City); App. Tr. 76 (NRC Staff); App. Tr. 87 (The Company).
1 App. Tr. 79-81.See Duke Power Company (Oconee-McGuire Units), Docket Nos.
sO-269A, -270A, -387A, -369A, and -370A, Prehearing Order No.8, October 25, 1973. At
issue was a claim of attorney-client privilege.
"App. Tr. 81-82, 86-87.
2
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Pursuant to agreement among the parties, Marshall E. Miller, Esq.,9 is hereby
appointed Master, to examine, in camera, all documents claimed to be within
the attorney-client or attorney-work product privilege, and to determine
whether or not such claim of privilege is sustained. As to those he determines
are privileged, they shall be returned to the counsel of the party supplying
said document; as to those he determines are not privileged, they shall be •
returned to the counsel of the party who had made the request for said
document; and a report will be made to the Board as to the reasons and
disposition therefore.

171e above is accomplished with the express agreement of the parties to be
bound by the determinations of the Master. This was discussed and agreed
upon during a telephone conference call on December 6, 1974 with the
Chairman of this Board. (Emphasis supplied).
Copies of that order were furnished to all the parties. It was not challenged;
no suggestion was raised that it incorr~ctly represented the terms agreed upon to
determine the privilege claims, that it was ambiguous or incomplete, or that its
provision for "the parties to be bound by the determinations of the Master"
meant other than what it said.
The documents for which privilege or confidentiality was claimed, together
with briefs and other supporting and opposing papers, were then submitted to
the special master in accordance with the agreement. On June 19, 1975 the
master issued his initial determinations; these covered the claims asserted by the
Company. He ruled that of the 735 documents submitted to him by that
applicant, 162 were not privileged from disclosure on discovery.
In a June 24, 1975, conference call, the City informed the Licensing Board
that, in its judgment, a substantial number of the master's rulings were erroneous
and that the City wanted them reviewed. The Company objected in light of the
parties' agreement and stated, in accordance with that agreement, that it would
promptly tum over those documents the master had determined to be
unprivileged. The Licensing Board held the parties to their agreement to be
bound by the master's decision, noting, however, that they could ask the master
to reconsider his rulings. l 0 The parties did so, but on reconsideration the master
essentially adhered to his original determinations. I I (The master subsequently

• Because of the press of other business, Mr. Miller later had to step down as master. He
was replaced without objection on May 2, 1975 by another member of the Licensing Board
Panel.
I °Minutes of June 24, 1975 conference call dated June 26, 1975, passim.
I I The master found four additional Company documents to be privileged and withdrew
a finding that one other document of that applicant was privileged. See Transcript of
Rehearing before Special Master, pp. 81-86 (June 30. 1975).
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ruled on the privilege claims of the Justice Department and applicant Duquesne
Light Company on July 3, 1975. His rulings on those claims have not been
challenged.)
The City and the Department then moved before the Licensing Board to
have the master's rulings "certified" for our review} 2 The City's motion papers
acknowledged that it had "agreed that there was to be no review by the
Licensing Board of the Special Master's decision," but contended that it had not
agreed to forego appellate review of the decision. 13 The licensing Board denied
the City's motion. In doing so, it pointed once again to the "express agreement
of the parties to be bound by the determinations of the Master," observed that
"[i] t is difficult to envision language expressing the concept of an agreement not
to challenge the decisions of the Special Master in language more explicit than
that ...,"14 and went on to hold that:
We read the December 6 agreement as an unequivocal waiver by all parties of
possible appeals in order to obtain the specific benefit of prompt and final
review of the privileged documents. Since these parties repeatedly have
impressed upon the Board their desire for expeditious resolution of the
issues in these proceedings, the December 6 agreement is consistent with this
obje.ctive.1 5
The City noted an appeal and filed exceptions to the Licensing Board's
refusal to certify the master's discovery rulings. In its supporting brief the City
asked that, should an appeal be impermissible because the Board's ruling was
interlocutory,16 we treat its papers "as a motion ... to direct certification."17
The NRC staff and the Department of Justice supported the City's request for
certification. 1II
We heard argument on the City's motion on September 16, 1975. On
September 19th, to avoid delaying the start of evidentiary hearings before the
licensing Board, we issued a decision upholding that Board's action and
declining to review the master's determinations, giving our reasons for doing so
in summary form. ALAB-290, NRCI-75/9, 401. That prompt (if abbreviated)

1

2

See 10 C.F.R. §2.718(i).

"City of Cleveland's Motion for Certification of Special Master's Decision. etc.",
dated July 8. 1975. p. 10.
14 Ruling of July 21, 1975, NRCI-75/7, 125. 128. The Board expressed no opinion on
the correctness of the master's rulings, however, deeming that question not before it. ld. at
129-30.
151d. at 129.
"See 10 C.F.R. §2.730(O. This possibility was raised in our letter of August 4.1975.
"Brief of Appellant, p. 11, August 12, 1975.
"On August 27, 1975, the Board below also denied the Justice Department's motion
for certification on basically the same grounds it had denied the City's. NRCI-75/8, 365. We
have not been asked to review that order.
13

757

decision also contained our commitment to render a fuller explanation in due
course. Before we could do so, however, the City asked us to reconsider
ALAB-290. Upon reconsideration, we adhere to our decision. The opinion which
follows addresses both the rationale of ALAB-290 and our reasons for declining
to depart from the result there reached.

II
1. THE RIGHT OF APPEAL
Cleveland contends that it is entitled to appeal the merits of the special
master's discovery rulings to us now as a matter of right. We rejected that
contention in ALAB-290 but the City reasserts the argument in its rehearing
petition. The City is unable to see how the master's rulings can be "final" in the
sense that it is bound by them and yet "interlocutory" for purposes of appeal.
This is a short horse soon curried. Following the example of federal judicial
practice, the Commission essentially restricts a party's right to appeal (as
distinguished from seeking our discretionary review by referral or certification)
to final decisions. 19 This reflects the policy judgment that piecemeal appeals
create more problems than they solve. 20 The test of "finality" for appeal
purposes before this agency (as in the courts 2 1) is essentially a practical one. As
a general matter, a licensing board's action is final for appellate purposes where
it either disposes of at least a major segment of the case or terminates a party's
right to partiCipate; rulings which do neither are interlocutory.22 Under the
Commission's rules (except in limited circumstances not present here), interlocutory determinations may not be brought before us for review as a matter of
right until the Board below has rendered a reviewable decision. 23
In this case, the master's rulings upholding some of the Company's privilege
claims manifestly neither end the proceeding nor sever a participant. As we have
previously ruled, an order which does no more than deny discovery is wholly
interlocutory.2 4 Thus, no appeal of right would lie to us at this stage even were
19Compare 10 C.F.R. §§2.730(t), 2.762 and 2.718(i) with 28 U.S.C. §§1291 and
1292.
20See Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 169-71 (1974); Boston Edison
Company (Pilgrim Nuclear Generating Station, Unit 2), ALAB-269, NRCI-75/4R, 411
(1975).
2 I See Cohen v. Beneficia/Inc!. Loan Corporation, 377 U.S. 541, 546 (1949).
2 2 See POgrim, supra, NRCI-75/4R at 413.
2 'Ibid.
24Commonwealth Edison Company (Zion Station, Units 1 and 2), ALAB-116, 6 AEC
258 (1973). Compare Cobbledick v. United States, 309 U.S. 323 (1940) (Frankfurter, J.);
Committee for Nuclear Responsibility v. Seaborg, 463 F.2d 796, 799 (D.C. Cir. 1972);
Cohen v. Curtis Publishing Company, 333 F.2d 974; 978 (8th Cir. 1964), certiorari denied,
380 U.S. 989 (1965); 9 Moore's Federal Pracdce, par. 110.13(2) (2nd ed. 1973).
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those privilege detenninations made by the licensing Board itself. Those
detenninations have no greater "fmality" for appeal purposes because the parties
agreed to their being_made by a "special master" in lieu of that Board. The
avenue of appeal is therefore not open to obtain our review of the master's
rulings.

2. REVIEW BY CERTIFICATION OF THE MASTER'S ROLE
Although parties have no right to immediate appellate review of interlocutory board rulings, we have discretion in pending cases to direct the
certification of legal issues to us for detennination. 25 Certification is the
exception, however, not the rule. Before we will use this route to bring 'up
questions out of the ordinary course, we must be convinced at the very least that
our 'prompt decision is needed to prevent detriment to the public interest or to
avoid unnecessary delay or expense.26 In our judgment, in light of the AEC
Manual provision (still in effect) proscribing the redelegation of authority
conferred on the licensing board,2 7 the question of the propriety of allowing the
master to decide contested discovery claims satisfied that standard. The issue
was previously undecided, the procedure was one followed in the past and likely
to be used again and, if the reference to the master were impennissible, the
proceeding below might have to be tried over in large part if we did not decide
the question in advance of the evidentiary hearings. These reasons persuaded us
to direct certification of the issue of the validity of the master's role. 2 8

3. THE MASTER AND THE MANUAL
The federal courts have long allowed the employment of masters as an
acceptable means of resolving certain narrow issues where their use is such as "to
aid judges in the perfonnance of sp~cific judicial duties, as they may arise in the
progress of a cause", and not to displace them. 29 While the judicial use of
masters is not unbridled,30 their employment to supervise pretrial and discovery
proceedings-including the resolution of privilege claims-has been per-

25 10 C.F.R. § 2.718(i); Public Service Company of New Hampshire (Seabrook Station,
Units 1 and 2), ALAB-27I, NRQ-75/5, 478, 482-3 (1975); Toledo Edison Company
(Davis-Besse Nuclear Power Station, Unit 1), ALAB-297, NRCI-75/11 727 (November 5,
1975).
HSeabrook. supra, NRCI-75/5 at 483.
27See pp. 759 ft., infra.
21 See ALAB·290, supra, NRCI-75/9, 401.
29 La Buy v. Howes Leather Co., 352 U.S. 249, 256 (1957), quoting Ex parte Peterson,
253 U.S. 300, 312 (1920).
30See Kaufman, Masters in the Federal Courts, 58 Colum. L Rev. 452 (1968); Note,
Masters and Magistrates in the Federal COllrts, 88 H~. L Rev., 779·96 (1975).
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mitted. 3l Although not bound to follow federal court practices in its own
adjudicatory proceedings, the Commission has frequently looked to them for
guidance and has done so expressly in the area of discovery.32 It is, therefore,
against this broader judicial background that we must interpret the relevant
Commission regulations and apply them to the agreement at hand.
The first issue we face is one raised ourselves. Section 034 of Chapter 0106
of the AEC Manual (which is still effective) directs that "[ t] he delegated
authority of the Atomic Safety and Licensing Boards may not be further
redelegated." That authority includes the power to rule on discovery matters. 33
We therefore asked the parties to address whether Section 034 invalidated the
agreement to refer the privilege claims to a master for binding resolution.
The staff and the Company urge that the reference to the master does not
contravene that Man·ual provision. They argue that the general language of
Section 034 should not be read to limit Se~tion 023 of the same Manual chapter.
That section expressly authorizes each licensing board to "exercise the powers of
a presiding officer" granted by the Commission's Rules of Practice which, in
turn, provide in pertinent part (10 C.F.R §2.753) that
The parties may also stipulate as to the procedure to be followed in the
proceeding. Such stipulations may, on motion of all parties, be recognized
by the presiding officer to govern the conduct of the proceeding.
Both the Company and the staff contend that the parties' oral agreement of
December 6, 1974 to refer the discovery claims to a master amounted to no
more than a stipulation "to govern the conduct of the proceeding" which the
Licensing Board, as "presiding officer," properly recognized in its order of
December 10, 1974.34
The City disagrees. Although conceding "that the parties might have resolved
the privilege issues among themselves by any [manner] they chose," the City
contends that once the Licensing Board's own jurisdiction was invoked, "neither

31 E.g., Fisher v. Harris, Upham & Co., 61 F.R.D. 447 (S.D.N.Y. 1973); Collins &
Aikman Corp. v. J. P. Stevens & Co., 51 F.R.D. 219, 221 (D.S.C. 1971);First Iowa Hydro
Elec. Cooperative v. Iowa·IlIinois Gas & Electric Co., 245 F.2d 613 (8th Cir.), certiorari
denied, 355 U.S. 871 (1957); Schwimmer v. United States, 232 F.2d 855 (8th Cir.),
certiorari denied, 352 U.S. 833 (1956); Tivoli Realty, Inc. v. Paramount Pictures, Inc., 10
F.R.D. 201, 203 (D.Del. 1950); Pathe Laboratories, Inc. v. Du Pont Film Mfg. Corp., 3
F.R.D. 11, 14 (S.D.N.Y. 1943); Stentor Electric Mfg. Co. v. Klaxon Co., 28 F. Supp. 655
(D.Del. 1939).
32See Commonwealth Edison Company (Zion Station, Units 1 and 2), ALAB-196, 7
AEC 457, 460 (1974); Northern States Power Company (Monticello Nuclear Generating
Plant, Unit 1), ALAB-I0, 4 AEC 390,392 (1970).
3310 C.F.R. § § 2.718(0,2.718(1),2.740 and 2.741.
34 In an order entered on August 27, 1975, denying the Justice Department's motion of
July 8th to certify the master's rulings to us, the Board below indicated that this was its
position also. NRCI-75/8 at 368-69.
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the Board nor the parties could delegate that authority to another [i.e., a
master] although they could have settled the matter themselves thus rendering
the decision by the Board moot.,,3S In the City's judgment, the agreement to
allow the master to make binding determinations runs fatally afoul of Manual
Section 034.
We think the position of the staff and the Company is the sounder one. It
simply cuts against basic principles of statutory construction to read a general
provision like Manual Section 034 to forbid what a more specific section of the
same regulations, Section 023, permits.36 In our judgment, the power granted
the licensing boards to approve stipulations establishing procedures to be
followed "in the proceeding" encompasses authority to approve a voluntary
agreemen t for handling pretrial discovery matters in that proceeding. We
perceive no rational basis for outlawing procedures which the parties concededly
could have adopted on their own solely because the Board was asked to approve
them. To the extent that court practice is a guide in this area, we note that, as
the Department of Justice acknowledges, Rule 29 of the Federal Rules of Civil
Procedure permits essentially the same practice as 10 C.F.R §2.753.37 And we
take it as settled that, as a general rule, parties in court may limit the issues they
will tender for decision. 3 8
The City makes the additional objection that Section 2.753 says it may be
invoked "on motion of all the parties" and is therefore inapplicable to the
agreement before us which was initiated at the Board Chairman's suggestion. 39
That objection is insubstantial. The Commission has reiterated that its Rules of
Practice are not to be applied "in an overly formalistic manner.'''' 0 In the
situation before us, all parties had actual notice of the proposal to use a
"master" and all voluntarily agreed to the reference. To hold that agreement
invalid because the Chairman thought of it first would invest the Commission's

35 Petition

for Reconsideration, p. 4.
36Ginsberg & Sons v. Popkin, 285 U.S. 204, 208 (1932): "General language of a
statutory provision, although broad enough to include it, will not be held to apply to a
matter specifically dealt with in another part of the same enactment."
37 Rule 29 provides in pertinent part: "Unless the court orders otherwise, the parties
may by written stipulation .•. (2) modify the procedures provided by these rules for other
methods of discovery, except that stipulations extending the time provided in Rules 33, 34
and 36 for responses to discovery may be made only with approval of the court." See App.
Tr.4445.
31 Utah v. United States, 394 U.S. 89,93 (1969).
3' Petition for Reconsideration, p. 3.
4OConsumen Power Company (Midland Plant, Units 1 and 2), CLI-74-3, 7 AEC 7, 12
(1974); Consolidated Edison Company of New York, Inc. (Indian Point, Units 1-3),
CLI-7S-8, NRCI-75/8, 173, 177 (1975). And see American Farm Lines v. Black Ball Freight
Service, 397 U.S. 532 (1970).
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Rules with a ritualistic significance long rejected in modern adjudicatory
procedures.4 I
The City also argues that our analogy to Rule 29 of the Federal Rules is
inapposite. The City points out, correctly, that Rule 53 of the Federal Rules
expressly allows references to special masters. From this it reasons that "under
the Federal Rules there is no need to harmonize a general rule permitting
procedural stipulations with a specific prohibition against the redelegation of
authority as there is in this case.,,42
We think the City's argument is not well taken for the reasons given by the
First Circuit in DeCosta v. Columbia Broadcasting System, Inc., 520 F.2d 499
(l975), a case virtually on all fours on this point with the matter before us. In
DeCosta, as in this case, the parties agreed to refer certain issues in a pending
case to another judicial officer for determination. (In DeCosta the referee was a
United States Magistrate.) In due course the referee reported his ruling. In that
case, as in this one, it was not until "after [the] report was filed" that the losing
side "objected to the reference for the first time and argued that the parties were
without authority to consent to reference" and that the referee's dee<ision was
therefore beyond his jurisdiction and "ultra vires.,,4 3 The trial court in DeCosta,
as the Licensing Board below, rejected the argument, holding that the consensual
reference granted the referee power to determine those issues voluntarily
submitted to him.44 There, as here, the losing side sought further review,
renewing on appeal its contention that the trier of fact was powerless to delegate
its decision·making authority to a master notwithstanding the parties' consent
(albeit the argument in DeCosta was framed in limitations assertedly found in
the Constitution rather than in the AEC Manual). The court of appeals in
DeCosta flatly rejected that argument for reasons equally applicable to the
matter before us:
However persuasive such an argument may be w~ere governmental sanction
is threatened, indicating a strong public interest in the outcome of litigation
and creating a countervailing necessity for extending the full measure of
judicial process to the defendant, or where parties to civil litigation properly
before the federal judiciary insist on judicial resolution, quite different
policy and precedent should apply where the parties to a civil dispute
themselves select another forum. Under such circumstances, it is inappropriate to evaluate the problem as one of the right of the judiciary to
4 I See McDowell v. Celebrezze, 310 F.2d 43, 44 (5th Qr. 1962) and cases there cited.
See also Rule I, Federal Rules of Civil Procedure: "These rules ..• shall be construed to
secure the just, speedy and inexpensive determination of every action."
42 Petition for Reconsideration, p. 4.
4. 520 F.2d at 502.
44Compare 383 F.Supp. 326, 331-335 (D.R.I. 1974), with the Licensing Board's Order
of August 27, 1975 declining to certify the master's rulings to us at the Justice
Department's behest. NRCI-75/8, 365,367-69.
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relinquish its authority. The issue is not the power of the judge to refer, but
the power of the parties to agree to another arbiter, absent overriding
constitutionai considerations.4 S
The court, observing that consensual references to masters long predated the
Federal Rules,46 went on to hold that nothing in those Rules, in applicable
statutes, or in the Constitution itself, precluded the parties from electing to refer
issues to a "master" if they voluntarily chose to do SO.4 7 The court analogized a
consensual referral to parties' well.recognized rights to elect arbitration over
judicial resolution of issues, noting that an arbitration award is a judicially
enforceable order and that "[b] oth modes of conflict resolution serve the same
goals of relieving scarce judicial resource~ and of accommodating the parties.,,48
We think the court of appeals' reasoning in DeCosta is dispositive as well of
the City's argument here. We find no public policy in the AEC Manual, or in the
Atomic Energy Act for that matter, which creates a "countervailing necessity"
for insisting on the full measure of administrative process where, for reasons
satisfactory to themselves, parties to a Commission antitrust proceeding
voluntarily agree to have an arbiter of their own choosing decide whether some
documents are privileged or not. Whether we might reach a different result if the
referral were not voluntary,4 9 or there were significant health and safety or
environmental questions involved,S 0 or the entire cause were referred,S 1 are
matters we need not (and do not) reach. It is sufficient to decide this case that
the circumstances before us present no overriding considerations which
precluded the consensual reference of the discovery issues.
Although the court in DeCosta did not rest the validity of the reference in
that case on the Federal Rules of Civil Procedure, it reviewed the report under
the standards established by those rules. It did so essentially because it construed
the DeCosta reference-"for hearing and determination"-as "not clear
enough by its own terms to support the conclusion that the parties consented to
a grant of power to the [referee] greater than outlined in Rule 53 Fed. R. Civ.

45

520 F.2d at 503-04 (footnotes omitted; emphasis added).
69 U.S. (2 Wal1.) 123, 127·29 (1865); Newcomb v. Wood,97
U.S. 581 (1878); Kimberly v.Arms, 129 U.S. 512, 524 (1889).
4? Accord, Fisherv. Harris, Upham & Co., 61 F.R.D.447, 449 (S.D.N.Y. 1973).
4. 520 F.2d at 505-06. And see Note, Masters and Magistrates, supra, 88 Harv. L. Rev. at
796: "Of course, if all parties freely consent to the reference of a case or a component issue, the problems of added expense and the need to retain respect for judgments and confidence
in the outcome of litigation lose their significance. Thus, reference by consent seems
unobjectionable."
49 See LaBuy v. Howes Leather Co., supra, 352 U.S. 249.
50 See 10 C.F.R. §2.749(d) and 37 F.R. 15127 (July 28,1972).
5 I See Cademartoriv. Marine Midland Trust Co., 18 F.R.D. 277 (S.D.N.Y. 1955).

4' See Hecker v. Fowler,
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Pro." 520 F.2d at 508. We therefore inquire next into what (if any) review was
contemplated by the parties in entering into the agreement in t.!lls case.

4. THE AGREEMENT CONSTRUED
The order at issue states that the disputed privilege claims were referred
"with the express agreement of the parties to be bound by the determinations of
the Master."52 Each of the parties has confirmed its understanding that the
agreement was intended to waive its rights to ask the licensing Board to review
the master's rulings. Thus, for example, in asking the licensing Board to certify
the master's rulings to us, the City expressly acknowledged in its motion papers
that 53
When the questions of discovery and privilege first arose, the City agreed
with the other parties that the integrity of the [licensing] Board should be
maintained by shielding it from the contents of documents that might later
be held to be privileged.
The City believed that since an appeal of the Special Master's report to the
[Licensing] Board would require their review of the documents and thereby
compromise the Board's position, they agreed that there was to be no review
by the Board of the Special Master's decision. (footnote omitted.)
The City reiterated this view of the agreement when seeking similar relief
directly from US. 54 And in oral argument before this Board last September 16th,
each of the other parties echoed that understanding, ie., that when the reference
was agreed to, the parties contemplated no review of the master's rulings by the
Board below. 55 The question here, then, is not whether the parties agreed to be
bound by the master's rulings in the licensing Board proceedings-that is
admitted-but whether they agreed to be bound by his determinations before
us as well. To answer that question, we look initially to the text of the
agreement itself.
a. To determine the purport of any agreement it is appropriate to begin by
first ascertaining the meaning its words naturally appear to convey. To agree "to
be bound" by a future determination surely suggests that the parties had
consented to abide the result, favorable or not, reached by their chosen arbiter.
While we would discount a literal reading of the agreement if its result were
unreasonable or absurd, this understanding is hardly irrational or unknown to
the law. To give but one example that comes readily to mind, deadlocks in

52 The order embodying the full agreement appears at p. 4, supra.
53The City's Motion for Certification, p. 10 (July 8, 1975).
S 4The City's Brief on Appeal, p. 17 (August 12, 1975).
ssSee App. Tr. 4041 (Department of Justice); App. Tr. 70 (NRC Starn; App. Tr. 97
(The Company).
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collective bargaining negotiations are often voluntarily referred to binding
arbitration. Those arbitrations regularly put to rest disputes of greater
complexity and wider consequence than whether documents sought to be
discovered in litigation are within or without the "attorney client" or
"work-product" privilege withou t permitting recourse to appellate review of the
merits of the arbitrator's determinations. This result is honored by the courts
even in cases where, had the dispute come before the judicial tribunals initially,
they would have made some different resolution. 56
b. Our conclusion that the parties had waived appellate as well as Licensing
Board review of the master's rulings is fortified by the manner in which the
agreement was to operate. It provides that the disputed documents are to be
given to the master for examination in camera, and
[a] s to those he determines are privileged, they shall be returned to the
counsel of the party supplying said document, as to those he detennines are
not privileged, they shall be returned to the counsel of the party who had
made the request for said document, .... (Emphasis added.)
The requirement that the master immediately tum over to the party
demanding them documents ruled unprivileged cuts strongly against the
argument that the agreement contemplated appellate review. As we just pointed
out, the parties themselves eliminated review by the licensing Board, and the
Commission's Rules of Practice-to which counsel before us are no strangersexpressly foreclose interlocutory appeals. 57 In Commission practice, as in the
federal courts, rulings denying discovery are interlocutory; they are reviewable as
of right only when taken up at the end of the case on appeal from the Licensing
Board's decision. 5 S Consequently, as an undisputed purpose of the- reference
agreement was to set up a reasonably swift way to find out which documents
would be available for use at trial without getting the Licensing Board directly
involved, that purpose would be impossible of achievement unless the agreement
meant that the right to appellate review was also waived. For if not, in order to
preserve its appellate rights a party would somehow have to arrange-contrary
to the express provision in the agreement-to have the master withhold the very

"E.g., In re Grace Line, Inc., 38 Misc.2d 909, 239 N.Y.S.2d 293 (Sup. Ct. N.Y. Co.
1963), affinned, 20 App. Div.2d 759, 246 N.Y.S.2d 994 (1st Dept.), appeal denied, 14
N.Y.2d 484,199 N.E.2d 174, certiorari denied, 379 U.S. 843 (1964). The Supreme Court
has reiterated a "consistent emphasis upon the congressional policy to promote the peaceful
settlement of labor disputes through arbitration," Boys Markets v. Retail Clerks Union, 398
U.S. 235,241 (1970).
5710 C.F.R. § 2.730(0: "No interlocutory appeal may be taken to the Commission
from a ruling of the presiding,officer." (Under other provisions of the Rules, this Board acts
for the Commission in these matters. 10 C.F.R. §2.78S).
sa See fn. 24, supra.
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documents he determined to be unprivileged until after the trial was over, a
decision rendered, and appellate review available, for earlier disclosure of the
documents would moot any privilege claim. But manifestly this procedure would
frustrate the reason for having a master decide privilege claims in the first place;
it would render the reference to him so much waste ink. We are therefore forced
to the conclusion that, in contemplated operation as well as in plain meaning,
the agreement "to be bound" by the master's determinations necessarily
encompassed a waiver of appellate review.
c. The City presses the further argument that, notwithstanding anything we
may infer from the four comers of the agreement, the parties never intended to
waive the right to appeal from the master's determinations. No contemporaneous evidence supports that contention, however, and the agreement itself
reserves no right of appeal. The only backing for the City's position (aside from
its ipse dixit) are some statements of counsel made six months after the referral
and subsequent to the master's rulings, and even those statements are equivocal.
Indeed, the Department of Justice represented in its brief on appeal that "[i] f
the delegation of authority to the Special Master is valid then our agreement
prevents us from objecting to his specific rulings."s 9 In these circumstances, the
afterthoughts of disappointed counsel merit little weight. Neither do post hoc
assertions of the City's subjective intent advance its cause. Such arguments
"cannot add language not contained in the stipulation itself."6o As the late
Judge Learned Hand admonished when faced with similar arguments:
If, however, it were proved by twenty bishops that either party, when he
used the words, intended something else than the usual meaning which the
law imposes upon them, he would still be held, unless there were some
mutual mistake, or something else of the sort.61
d. Before we leave this point there is one more matter which bears
mentioning. Cleveland's complaint is based on documents withheld from it on
the basis of the master's rulings upholding the Company's claims of privilege.
The City makes little mention, however, of the more than one hundred and fifty
other documents it demanded and was given-without appeal-solely because
as to them the master rejected the Company's privilege claims. The City is thus
in the position of retaining benefits of the referral agreement with one hand
while attacking it wi~h the other. That posture is not only uncomfortable but

5 'Memorandum of the Department of Justice, p. 7 (September 12, 1975). See also App.
Tr.40-41.
,0 Rockport Yacht & Supply Company v. /of/V Contessa, 209 F. Supp. 396, 399 (S.D.
_ .
Tex. 1962).
'I Hotchkiss v. National City Bank of New York, 200 F. 287,293, (S.D.N.Y. 1911),
affirmed, 201 F. 664 (2nd Cir. 1912),affirmed, 231 U.S. 50 (1913).

766

impennissible. It is "the general rule that 'one who accepts the benefits of a
judgment, decree or judicial order is estopped to deny the validity thereof.' .. 62
This principle was initially articulated by the Supreme Court in the context of a
contract dispute:
He entered of his own accord into the second contract and has taken
advantages which resulted from his action under it, having received the
compensation which was to be paid under its tenns. Having done all this, he
is estopped from denying the validi ty of the con tract. 63
And it has been applied not only to contracts64 but to statutes,65 other
governmental actions,66 judgments,67 and other sources of benefit.68 Parties
who have availed themselves of benefits have been precluded from challenging
conditions attached to those benefi ts regardless of the ground of attack. Such a
person is estopped from arguing that a condition is unconstitutional,69 that it
was imposed without authority,70 that it is contrary to law,71 that the
agreement containing the conditions is invalid,72 and that no agreement
existed. 73 Therefore, irrespective of the correctness of the master's individual

'2 American Guaranty Corporation v. United States, 401 F.2d 1004, 1011 (Ct.
1968~

as.

.
63 United States ex rei. International Contracting Co. v. Lamont, 155 U.S. 303, 309
(1894).
.
64Branch v. Jesup, 106 U.S. 468,475·76 (1883); Lyle Cashion Co. v.McKendrick, 204
F.2d 609,612 (5th Cir. 1953); A /lied Steel and Conveyors, Inc. v. Ford Motor Company,
277 F.2d 907, 912 (6th Cir. 1960); Hartford Accident & Indemnity Co. v. United States,
127 F.Supp. 565, 567 (Ct. as. 1955).
.
6S Wall v. Parrot Silver & Copper Co., 244 U.S. 407, 411412 (1917); Pierce Oil Corp. v.
Phoenix Refining Co., 259 U.S. 125, 128 (1922); Booth Fisheries v. Industrial Comm., 271
U.S. 208,211 (1926); Fahey v. Mallonee, 332 U.S. 245, 255 (1947); Young v. Anderson.
160 F.2d 225, 226 (D.C. Cir.), certiorari denied, 331 U.S. 824 (1947).
"St. Louis Co. v. Prendergast Constr. Co., 260 U.S. 469, 472 (1923); Callanan Road
Improvement Co. v. United States, 345 U.S. 507, 513 (1953); FPC v. Colorado Interstate
Gas Co., 348 U.S. 492, 502 (1955).
61 Livesay Industries v. Livesay Window Co., 202 F.2d 378, 382 (5th Cir.), certiorari
denied, 346 U.S. 855 (1953); American National Bank & T. Co. ofOzicago v. Taussig, 255
F.2d 765, 769 (7th Cir.), certiorari denied, 358 U.S. 883 (1958); American Guaranty
Corporation v. United States, supra, 401 F.2d at 1011.
uSchloss Bros. & Co. v. OzarlesStern Co., 53 F.2d 574, 575 (5th Cir. 1931).
69 Booth Fisheries v. Industrial Comm., supra, 271 U.S. at 211; Fahey v. Mallonee.
supra, 332 U.S. at 255; Young v.Anderson. supra. 160 F.2d at 226.
1°Branc/z v. Jesup. supra. 106 U.S. at 475·76; Hartford Accident & Indemnity Co. v.
United States, supra, 127 F.Supp. at 567.
71Callanan Road Improvement Co. v. United States, supra, 345 U.S. at 513; F.P.C. v.
Colorado Interstate Gas Co.• supra, 348 U.S. at 502; Schloss Bros. & Co. v. Charles Stern
Co.• supra, 53 F.2d at 575.
72 United States ex rei. International Contracting Co. v. Lamont, supra, 155 U.S. at 309.
73 Allied Steel and Conveyers, Inc. v. Ford Motor Company, supra, 277 F.2d at 912.
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privilege rulings, the City is estopped to challenge them. It cannot now be
allowed to attack the express condition under which the privilege claims were
referred-"to be bound by the determinations of the Master" -while retaining
at the same time the documents it received from the Company as a result of his
rulings. 74 There is thus nothing inequitable in holding the City to its voluntary
agreement to be bound by those rulings. 74a

5. REVIEW BY CERTIFICATION OF THE MASTER'S RUUNGS
In the preceding points we have developed that, in the circumstances
presented, resort to a master was not precluded by regulation or statute and that
the agreement to be bound by his determinations included a waiver of the right
ever to appeal his rulings. The referral agreement was, of course, strictly an
arrangement among the parties; it neither bound nor purported to bind anyone
else. Therefore, even assuming arguendo that any such intra-party compact could
oust this agency's tribunals of jurisdiction to review the master's rulings, the
particular agreement at bar did not do so. Both the licensing Board and this
Board's discretion to review those discovery rulings sua sponte remain
untouched. 75 As to the licensing Board, all parties agreed that they referred the
privilege claims to the master for the very purpose of eliminating the need for
that Board to see the contested papers. Accordingly, the Board below cannot be
faulted for declining to review the privileged status of documents the parties
stipulated should be kept from it.76.
.
There remains, then, only the question whether we should exercise our
discretion to direct certification of the master's individual privilege rulings in
order to review them ourselves. We decline to undertake that task. The rule in
the federal courts is that discovery orders involving the scope' of an attorney's
work product-even in the so-called "big case"-are not appealable," and the
contention that the denial of, a claim of privilege (much less its grant) enjoys a

4
7 Nor could the City avoid the application of this ride by returning the documents to
the Company. The Company's claim-rejected by the master-was that they were of a
confidential nature. Once their confidentiality was breached it could not be restored.
7481n light of the foregoing discussion, we do not reach ·the question whether
(jurisdictional matters to one side) parties may ever raise issues ,on appeal which they
intentionally and voluntarily agreed not to present to the trial board.
75See Consolidated Edison Co. of New York (Indian Point, Unit 3), CLI-74-28.
RAI-74-7, 8-9 (1974); Vennont Nuclear Power Corp. (Vermont Yankee Station),
ALAB-124.6 AEC 358,361-62 (1973).
"See First National Bank v. Cities Service Co., 391 U.S. 253, 291-92 (1968).
77 American Express Warehousing, Ltd. v. Transamerica Ins. Co., 380 F.2d 277 (2nd Cir.
1967). See also International Business Machines Corp. v. United States, 480 F.2d 293,298
(2nd Cir. 1973) (in ban c), certiorari denied, 416 U.S. 980 (1974).
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special status deserving of interlocutory review has been expressly rejected by
the Supreme Court. 78 We think it wisest to continue our own adherence to that
same practice. 79 It is one thing to relax the rule against interlocutory appeals by
exercising our certification powers to settle a legal point of general applicability.
This in effect is what we did in this case by taking up the validity of the master's
role. But it is quite a different matter to grant interlocutory review simply to
reexamine sui generis rulings on individual privilege claims. Aside from the
obvious fact that to do so would stall the proceeding below until we acted, the
simple truth is that we are no better equipped to rule on such matters than the
Licensing Board. Indeed, perhaps less so, for that Board has at least been
educated on the relevant issues by participation in the proceeding before it; we
would have to begin afresh.
Our hesitation to allow interlocutory review of these discovery claims rests
in no small part on the fact that doing so would invite our inundation with
demands for similar treatment in other cases. This Board is simply not prepared
to handle such a flood. To be sure, absent an agreement not to do so, a party has
the right to appeal denials of discovery demands by ming exceptions at the end
of the case. But our disinclination to allow interlocutory review of such matters
is not a practice which merely puts off judgment day. In the interim, the
dissatisfied party may prevail, or the information sought become available
elsewhere, or the subject of the discovery mooted, or the cause settled, or; as the
old story goes, "the horse may learn to fly." In short, effective and efficient
administration of the appellate process-indeed the entire licensing process-is
served best by exercising our certification powers sparingly. Discovery orders are
rarely likely to give cause for that exercise.
We see no reason to depart from that practice in this case. To be sure, the
rulings complained of were made by a "master" rather than a licensing board.
But that "master" was in fact a member of the Commission's Licensing Board
Panel. He was qualified in the conduct of administrative proceedings and is
currently presiding over other Commission cases where he is called upon to make
similar rulings. That he ruled as "master" in this case and will do so as
"chairman" in others is to our minds a distinction without a difference.
Nor are we persuaded by the City's claims that it was denied "a fair hearing"
before the master. Without going into chapter and verse, it is sufficient to note
that the City was allowed-and took-the opportunity to me several rounds of
briefs before the master, to present oral argument before him, and to ask that he
reconsider his rulings. In short, it was given ample opportunity to support and
argue its position before its claims were finally determined. What the City is
unhappy about is that the master rejected its views on the privileged status of

18 Will v. United States, 389 U.S. 90 (1967); Accord, Oty of Los Angeles v. Williams.
438 F.2d 522 (9th Cir. 1971).
19 Zion, supra, ALAB-116, 6 AEC at 259-60.
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the majority of the documents it demanded. The master may well have erred in
his rulings; he did not, however, deny the City its day in court. A question about
the latter might merit interlocutory review on certification; in our judgment one
about the former does not.

On petition for reconsideration, ALAB·290 adhered to.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
Secretary to the Appeal Board
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ATOMIC SAFETY AND LICENSING BOARD

Robert M. Lazo, Chairman
Dr. A. Dixon Callihan, Member
Dr. Richard F. Cole, Member

Docket No. 50·332·NEPA
50·332·0L

In the Matter of
ALLlED·GENERAL NUCLEAR
SERVICES, ET AL.

November 5, 1975

(Barnwell Nuclear Fuel Plant
Separations Facility)
Upon intervenors' motion to suspend stafrs presentation of evidence
pending its completion of allegedly required NEPA reviews and reissuance of
FES, and their accompanying request for certification, licensing Board
concludes that the legal arguments made by intervenors in support of their
motion and requested certification are disposed of by ALAB·296 (Barnwell).
Motion and request for certification 'denied.
UCENSING BOARD: CONSIDERATION OF GENERIC ISSUES
The decision whether a particular matter must be dealt with on a generic
basis or decided separately on a case·by·case basis lies with the Commission and
not with a licensing board. If an existing generic proceeding does not dictate that
a particular licensing proceeding be halted, the asserted need for generic
proceedings clearly cannot lead to a halt to a particular proceeding, absent a
clear directive from the Commission.

MEMORANDUM AND ORDER
On October 14, 1975~ Intervenors Environmentalists, Inc., South Carolina
Environmental Action, Inc., and Piedmont Organic Movement (Intervenors)
hand-delivered to the Board a "Motion to SU-spend Stafrs Presentation Pending
Completion of Required NEPA Reviews and Reissue of FES" and a "Request
for Certification" should this Board deny the motion. In that motion,
Intervenors l!l'~e that several actions must be accomplished before the NRC
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Regulatory Staff (Staff) may be permitted to introduce any further evidence,
including the FES, in this proceeding.
The actions which Intervenors claim must be accomplished are:
(1) Preparation and adoption of site criteria for nuclear fuel reprocessing
plants accompanied by appropriate NEPA review;
(2) Preparation and appropriate NEPA review of an environmental impact
statement justifying the adoption of Appendix F to 10 CFR Part 50;
(3) Preparation and appropriate NEPA review of an environmental impact
statement of the storage and shipment of high.level radioactive wastes;
(4) Preparation and appropriate NEPA review of an environmental impact
statement assessing the cumulative impact of all integral facilities essential to the
successful and lawful operation of the separations facility;
(5) Preparation and appropriate NEPA review of an environmental impact
statement assessing the impacts of all aspects of the proposed Barnwell facility as
cumulative with those impacts occurring in the past and those anticipated to
occur in the future by reason of the operation of the Savannah River Plant;
(6) Preparation and appropriate NEPA review of an environmental impact
statement assessing the overall impacts of the proposal to recycle uranium oxide
fuels; and
(7) Revision and reissuance of the currently existing fmal environmental
statement for the separations facility in order to correct certain alleged
discrepancies between the Stafrs testimony and the FES as presently written.
In support of their motion, Intervenors argue that NEPA requires a
suspension of the Stafrs presentation in order to prevent further irreversible and
irretrievable commitments of resources prior to a full NEPA review and that 10
CFR Part 50, Appendix D, Paragraphs 9 and 10, require that a legally sufficient
FES be introduced into evidence by the Staff prior to the Staff taking any
position in the ongoing proceedings. Intervenors also contend that the Stafrs
participation must be halted pending the Commission's resolution of certain
generic matters referred to above, arguing that the dictates of NEPA require that
the Commission must proceed sua sponte with such generic matters. Intervenors
argue that they would prevail on the merits of these assertions in the Federal
Courts. Intervenors' position is that construction of the separations facility
should have been halted in response to the Calvert Cliffs decision 1 in order. to
permit a full NEPA consideration of alternatives before construction reached
such a point that the NEPA review became merely a justification for what had
already happened. Further, Intervenors assert that the Atomic Energy Act
requires the relief sought because, first, there can be no reasonable assurance of
safety prior to the development of specific means and' facilities for the storage of
high·level wastes which would be accumulated at the separations facility and,

I

Calvert Cliffs Coordinating Committee v. AEC, 449 F.2d 1109 (D. C. Cu. 1971).
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second, the siting of the facility in a major earthquake zone appears to be
unreasonable per se.
Intervenors contend that both they and the public are being irreparably
injured by the continuance of the proceeding in that NEPA's basic purpose is
thwarted by the continuing commitment of significant resources to the project
prior to a full NEPA review. Further, Intervenors contend that the applicant
cannot complain of any injury which it may sustain as a result of staying the
Staffs presentation in this case because one may not complain of actions which
are required by law. Intervenors contend that a stay of the Staffs presentation is
in the public interest.
The Staff and Allied·General Nuclear Services, et al., (Applicants) have fUed
responses in opposition to the Intervenors' motion. The Staff aptly characterizes
the motion as attacking their presentation on two separate grounds: first, that
alleged deficiencies in the FES can only be corrected by reissuance and
recirculation of that document and that the Staff is precluded from presenting
evidence until such reissuance and recirculation is accomplished; and second,
that certain generic issues must be resolved before the proceeding may go
forward. The Staff notes that the continuation of the proceeding is not banned
by any statute or regulation; that the Commission's regulations do not prohibit
the introduction into evidence of the FES, nor do they ban the Staff from
taking positions until the FES is introduced; and that the ultimate decision on
whether generic proceedings should be undertaken with respect to the matters
raised by Intervenors lies with the Commis.sion and not with this Board.
The Applicants' response indicates general support of the Staff and points
out that, subsequent to the Staffs response, the Appeal Board issued
ALAB-296 2 which denied Intervenors' previously requested stay of these
proceedings. Applicants take the position that ALAB-296 substantially disposes
of the pending motion.
The Board agrees that the motion must be denied for the reasons given by
the Applicants and Staff. The Appeal Board's decision is applicable to the
fourth, fifth, and seventh actions which Intervenors contend must be taken by
the Staff. Intervenors argued the seventh action, that the FES must be
recirculated because of inconsistencies between it and Staff testimony, before
the Appeal Board. That Board in ALAB-296 noted that "[t]he Commission's
regulations, however, recognize that evidence presented at a hearing may cause a
licensing board to arrive at conclusions different from those in the FES. In that
event, the FES is simply deemed amended pro tanto."3 The Appeal Board held
that there was no requirement that the Staff be bound by the terms of the FES
and that it was indeed the Staffs duty to bring to the attention of a Board

2 Allied-General Nuclear Services, et al. (Barnwell Nuclear Fuel Plant Separations
Facility) ALAB-296, NRO-7S/10, 671.
'[d. at 680.
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significant new information coming to its attention after the issuance of the
FES.
Intervenors' fourth and fifth actions, that the FES must be recirculated to
take into account the effects of facilities integral to the separations facility and
the cumulative effects of Barnwell and the Savannah River Plant, are also
disposed of by ALAB·296. There, the Appeal Board stated that " ... we perceive
nothing either in NEPA or in the Commission's rules which would automatically
preclude the hearing of all environmental issues while the impact statement is
being redone as to some.,,4 The Appeal Board noted that the Intervenors might
perhaps demonstrate that some issues should not be heard while the FES is'
recast in part. Should the record demonstrate that the FES does indeed need to
be redrafted and recirculated in whole or in part, this Board will take
appropriate action. However, the assertions made in Intervenors' pleadings
provide no basis for enjoining the Staff from introducing evidence in this
proceeding, and indeed would prevent the Staff from updating the FES in the
hearing process as contemplated by Commission regulations. Nor is there
support for Intervenors' position in Paragraphs 9 and 10 of Appendix D to 10
CFRPart 50.
That leaves Intervenors' argument that certain generic reviews must take
place before the Staff may present further evidence (actions 1,2, 3, and 6). The
Board agrees with the Applicants and Staff that the decision whether a particular
matter must be dealt with on a generic basis or decided separately on a
case·by-case basis lies with the COlTl1T!ission and not with the Board. Further, !he
Appeal Board's disposition in ALAB-296 of Intervenors' contention that this
proceeding must be halted pending the outcome of the Generic Environmental
Statement on Mixed Oxide Fuels (GESMO) proceeding is applicable to this
aspect of the pending motion. The Appeal Board clearly held that, while the
pendency of GESMO had impact for this proceeding, it by no means required
that this proceeding be halted pending its outcome. In this instance, Intervenors
cannot point to any existing proceeding, but merely assert that such proceedings
are necessary. If an existing generic proceeding does not dictate that these
proceedings be halted, clearly the asserted need for generic proceedings cannot
result in a ban on further participation by the Staff. Such a result would require
a clear directive from the Commission. As the Staff correctly points out, the
Commission's rules provide a means whereby Intervenors may present their
arguments to the Commission. s

4Id. at 681.
'See 10 C. F. R. §§2.801 and 2.802.
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Intervenors' legal arguments in support of their motion are addressed to the
propriety of issuing a stay of these proceedings. As such, they are disposed of by
ALAB·296. For the same reason, Intervenors' Request for Certification must be
denied.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
Robert M. Lazo, Chairman
Dated at Columbia, South Carolina,
this 5th day of November 1975
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PARTIAL INITIAL DECISION AS TO SOME
ENVIRONMENTAL AND SITE SUITABILITY MATTERS

I. INTRODUCTION AND BACKGROUND
1. On December 28, 1973, the U. S. Atomic Energy Commission' published
a Notice of Hearing on Application for Construction Permits (38 F.R. 35521)
with respect to the application filed by Houston Ughting and Power Company
(hereafter Applicant) to construct two boiling.water reactors, the AlIens Creek
Nuclear Generating Station, Units 1 and 2 (hereafter ACNGS) at Applicant's site
near Wallis, Texas, approximately 45 miles west of Houston. The Notice set
forth the requirements of the Atomic Energy Act of 1954, as amended, and the
National Environmental Policy Act of 1969 for the issuance of construction
permits. The Notice also stated that any person who might be affected by the
proceeding could file a petition to intervene, and notified interested persons to
me requests for limited appearances.
2. On August 28, 1974, a prehearing conference was held in Houston in·
accordance with 10 CFR 2.751a. At that time, the Attorney General of the
State of Texas appeared and stated that it was the intention of the State to
participate as an interested State, under 10 CFR 2.715(c). (Tr. pp.5·6) On
September 5, 1974, the State of Texas filed its petition to so participate.
3. On December 5, 1974, the State filed a "Petition for the State of Texas to
Intervene as a Matter of Right" listing issues regarding the suitability of the site
and the uranium fuel cycle. Neither the Staff nor the Applicant objected to
Texas becoming a party but each objected to certain contentions.
4. On January 14, 1975, a stipulation between the parties was filed which
narrowed the issues in the State's petition to include only those regarding the
geological suitability of the site (Contentions 1-4) and the effects of the uranium
fuel cycle (Contentions 5-7). The parties agreed that Contentions 1-4 were
acceptable but Applicant and Staff objected to Contentions 5-7. By order dated
January 27, 1975, Texas was admitted as a party to this proceeding, and
Contentions 1-4 were accepted while Contentions 5-7 were rejected.
5. Texas filed a motion withdrawing Contentions 1-4 on March 11, 1975,
explaining that its withdrawal was because additional information supplied by

I In accordance with the Energy Reorganization Act of 1974,88 Stat. 1233, the Atomic
Energy Commission has been abolished and its regulatory responsibilities have been assumed
by the Nuclear Regulatory Commission. All references in this decision to the "Commission"
shall refer, unless indicated otherwise, to the Nuclear Regulatory Commission.
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the Staff and the Applicant and an OpInion of the U. S. Geological Survey
supported the view that the proposed site is geologically suitable.2
6. An evidentiary hearing was held on March 11 and 12, 1975,3 in Wallis,
Texas. Notwithstanding the withdrawal of Texas' contentions on site suitability,
matters that had been raised by the State were fully explored. The Attorney
General participated and cross-examined witnesses. Although no controversy
exists between the Staff and Applicant on these or any other matters, this
proceeding cannot be considered uncontested (10 CFR §2.4(n».
7_ A number of limited appearances were made at the evidentiary hearing,
some in support of and others in opposition to the facility. (Tr. pp. 32-60)
Various questions were raised concerning the" environment and site suitability_
(Tr. pp. 32-60) Mr_ Maurice Berkman was concerned that the construction of an
8000-acre reservoir would increase flooding in the site vicinity during periods of
high water on the Brazos River_ (Tr.32) Mr. Wayne E. Rentfro raised some
general inquiries, but was particularly concerned about the location of a
transmission line in the proximity of his house. (Tr. 48) The Board directed the
Applicant and Staff to provide a further assessment of these matters. In
accordance with this direction, both the Applicant and Staff submitted affidavits
which have been made part of the record.4
8. The record in this case consists ofa 334-pagc transcript of the evidentiary
hearing containing, inter alia, the testimony of eighteen witnesses presented by
the Staff and twelve witnesses presented by the Applicant, and the following
exhibits which were received in evidence:
Staff's Exhibit No.1-Final Environmental Statement for ACNGS
Staff's Exhibit No.2-Summary Table S-4-Environmental Impacts of
Transportation of Fuel and Wastes to and from One .Ught-Water-Cooled
Nuclear Power Reactor
Staff's Exhibit No.3-Affidavit of John A. Gill relative to transmission
lines dated July 14, 1975, with attachment
Staff's Exhibit No.4-Affidavit of Edward F. Hawkins relative to
flooding dated July 2,1975, with attachments
Staff's Exhibit No_ 5-Affidavit of Jacob Kastner relative to Appendix I
dated July 14, 1975, with attachments
Staff's Exhibit No.6-Affidavit of William M. Hewitt relative to
Appendix I dated July 14, 1975, with attachments

2 During the heaHrtg the State represented that it had retained a consultant to make a
review of the Applicantis and Staff's analyses, and as a result had independently concluded
that the site was geologically suitable. (Tr. pp. 73-74)
•
'The Staff's review of the suitability of site geology questioned by the State took about

4 ffitil1ths.
4the net!d for additional evidence on these matters together with a delay in Staff
interpretation of "as low as practicable" values recently promulgated by the Commission
(40 CFR 19439) precluded the record being closed until recently.
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Staff's Exhibit No.7-Affidavit of John A. Gill relative to Appendix I
dated July 14, 1975, with attachment
Staff's Exhibit No.8-Supplemental affidavit of William M. Hewitt
relative to Appendix I dated August I, 1975, with attachments
Staff's Exhibit No.9-Supplemental affidavit of Jacob Kastner relative
to Appendix I dated July 30,1975
Staff's Exhibit No. 10-Affidavit of John A. Gill relative to archeology
dated August 7, 1975, with attachments
Staff's Exhibit No. 11-Affidavit of John A. Gill relative to Trinity
Drive dated August 25, 1975
Applicant's Exhibit No.1-Application
Applicant's Exhibit No.2-Environmental Report
Applicant's Exhibit No.3-Chapter 2 of PSAR
Applicant's Exhibit No. 4-401 Certificate
Applicant's Exhibit No.5-Master Development Plan for the Aliens
Creek State Park and Lake
Applicant's Exhibit No.6-Dames & Moore Agricultural Impact Study
Applicant's Exhibit No.7-Dames & Moore Evaluation of Recreational
Benefits and Preemption of AgriCl!!tural Production
Applicant's Exhibit No. 8-=-i..etter from Texas Department of Public
Health re: Applicant's Emergency 'Plan
Applicant's Exhibit No. 9~Letter from Mr. G. W. Oprea to Mr. E. G.
Case re: plans for additional units at AlIens Creek site
Applicant's Exhibit No. 10-Affidavit of James W. Mitchell relative to
flooding dated May 5,1975, with attachments
Applicant's Exhibit No. 11-Supplemental affidavit of James W.
Mitchell relative to flooding tlated June II, 1975, with attachments
Applicant's Exhibit No. 12-Affidavit of D. E. Simmons relative to '
transmission lines dated May 5,1975, with attachments

.,

9. Following the hearing, and after proposed findings had been filed by the
parties, Applicant notified the Board, first by telephone and later by motion
served September 26, i975, that construction plans for ACNGS were indefinitely deferred. In the motion Applicant requested the Board to make certain
findings regarding environmental and site suitability matters not likely to
change. Under the guidance of Potomac Electric Power Company (Douglas Point
Nuclear Generating Station, Units 1 and 2), ALAB-277, NRCI-75-6, 539, we
make the findings below in order to provide early answers to some questions and
to conserve the effort that has been expended in the belief that no litigant will
be prejudiced in the circumstance that the only Intervenor has withdrawn its
contentions. Applicant has given no target date for construction to begin but has
referred to the delay as "indefinite.'! These findings will be valid for the
foreseeable future as that term may be applied in the setting of a rapidly
changing technology. (See Douglas Point, supra, concurring decision)
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II. ENVIRONMENTAL MATTERS
COMPLIANCE WITH THE NATIONAL ENVIRONMENTAL
POLICY ACT OF 1969

10. As required by 10 CPR Part 50, Appendix 0, Section A,s the Applicant
submitted an Environmental Report (ER) dated August 24, 1973. The ER, as
amended, was received into evidence as Applicant's Exhibit 2. (Tr. 83) Based on
the environmental information so submitted, and on its own independent
analysis and review, the Staff issued 'a Draft Environmental Statement (DES) in
July, 1974. The public was invited to comment on the DES (39 F.R. 24946) and
copies were provided to appropriate Federal, State and local agencies for their
comment. In November, 1974, the Final Environmental Statement (PES) was
published which includes the full text of all comments received with respect to
the DES (Appendix A) and the Staffs responses. (Chapter 11) The PES was
made available to various agencies and to the public. (39 F.R. 40603) It was
received into evidence as Staffs Exhibit 1 (Tr. 151).
11. Certain Staff testimony received at the hearing amended the FES. The
FES, as so amended, fully describes the plant site, the major systems of the
proposed plant, the environmental effects of site preparation and transmission
line construction, the environmental effects of both plant operation and
postulated design basis accidents, and the Applicant's environmental monitoring
program.
IMPACTS ON LAND USE

12. The primary impact of the ACNGS on land would be the removal of
10,000 acres from agricultural production. (Staff Ex. 1, p. 5-1) ACNGS would
consist of two essentially identical boiling-water reactor nuclear steam supply
systems, turbine-generator units, turbine condensers, and auxiliary equipment.
(Staff Ex. 1, p. 3-1) Cooling water for plant operation.would be drawn from and
discharged to a cooling reservoir which would have an effective cooling surface
of approximately 7600 acres and would occupy approximately 8250 acres of
land. (Staff Ex. 1, pp. iii, 4-3) Two state parks would be established along the
shores of the ACNGS reservoir. (Id.) Because much of this land is in crop
production, careful consideration has been given to withdrawal of that land and
to the value of the reservoir and park as a recreational resource .. (See Findings
65-78 below)

~ Since the Notice of Hearing was published, 10 CFR Part SO, Appendix D, has been
superseded by 10 CFR Part 51: (See 39 F.R. 26279)
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13. The proposed site for the ACNGS is approximately 11,000 acres, of
which about 4600 acres (42%) is cropland, 2400 acres (22%) is pasture, and
4000 acres (36%) is forest and heavily forested range. (Staff Ex. I, p. 4·1;
Testimony of Dr. Darrell A. Nash, "Agricultural Land Use as Related to
Construction of Allens Creek Cooling Lake,6 following Tr. 159, p. 2) Construc·
tion·related activities on the site would disturb about 9000 acres of pasture and
cropland, including approximately 350 acres for the station itself, 50 acres for
an access road and railroad spur, 60 acres for relocation of pipelines, and the
8250 acres of land inundated by the reservoir. (Staff Ex. I, pp. iii, 4·1;
Table 4.1; Figure 4.1) Transmission line corridors would require about 2200
acres of land for rights.of·way.
IMPACTS OF CONSTRUCTION
14. Excavation for the plant area would require the removal of about
520,000 cubic yards of earth. (Staff Ex. I, p.4.I) The reservoir would be
formed by construction of an earth dam 35 feet high, 26,000 feet long. (Staff
Ex. I, p.4.3) Earth for the dam would be taken from the area to be inundated
adjacent to the dam. (Id.) The reservoir would contain a compacted-earth
diversion dike which would be about 26 feet high and 20,000 feet long. (Id.•
Figure 4.1) The major part of the earth for its construction would be taken from
the excavation for the plant structures. (Staff Ex. I, p. 4.3) Construction of the
transmission lines would affect approximately 2200 acres, most of which is
currently used for agriculture. (Id.) Three existing pipelines pass through the
reservoir and would have to be relocated. (Staff Ex.I, p.4-;4; Figure 4.1)
Neither construction of an access road nor a railroad spur to the plant site would
be expected to have a significant environmental impact. (Staff Ex. I, p. 44) The
major part of the site area would be cleared during the initial phase of site
preparation. Merchantable logs and pulpwood would be removed, and the
remaining vegetation would be burned in accordance with Texas Air Control
Board regulations. (Staff Ex. I, p.4·1) Dust, smoke, and noise due to
construction activities would occur at least 1000 feet away from all residents or
roads, and the overall impact of these fairly localized effects would be minimal.
(Id.)
IS. An archeological survey performed by the Texas Archeological Survey 7
(Survey) identified the existence of several significant prehistoric archeological

6 Hereafter referred to as "Nash, Agriculture."
'The FES refers to the ''Texas Archeological Salvage Project." This organization is now
known as the Texas Archeological Survey. The Applicant contracted with the Survey to
carry out archeological work at the ACNGS site. (Staff Ex. 10, p. 3)
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sites within the site area and along the transmission line corridor near the
Addicks reservoir. (Staff Ex. 1, p.4.1) The Applicant has stated that the
significant sites near the Addicks reservoir would be avoided during transmission
line coristruction, but construction activities might destroy or damage, or
remove from the possibility of future investigation, some archeological areas
within the site boundaries. (Id.) A report prepared by the Survey, and concurred
in by the archeological staff of the Texas Historical Commis~ion (THC) ,
recommended that a program of subsurface testing of certain selected sites be
conducted prior to intensive excavation. (Id.)
16. The Survey investigated these sites in cooperation with the THC and
realized the archeological Significance of Site 41 AU36. It presented the THC
with artifacts and photographic documentation in December of 1974, and, as a
result that site was named to the National Register of Historic Places (National
Register) on March 21,1975. (Affidavit of Staff Ex. 10, p. 7)
17. The site is an aboriginal cemetery with a surface area of approximately
1200 square meters containing remains representing three periods of prehistoric
activity. The two lower burial areas are late Archaic and may be as much as
2000 years old. The highest level is of the Upper late Prehistoric Period, and
pottery present with the skeletons indicate its age may be from 500 to 1000
years. Recovery of skeletal materials and artifacts from selected archeological
sites has been conducted periodically from September 9, 1974, until the spring
of 1975.
18. Properties included in the National Register are afforded protection
under the National Historic Preservation Act of 1966. (16 U.S.C. §470 et. seq.)
Section 106 of the Act requires that federally licensed undertakings affecting
properties included in the National Register be submitted to the Advisory
Council on Historic Preservation (Advisory Council) for its comment prior to
issuance of the license. (16 U.S.C. §470£) The Advisory Council has prescribed
"Procedures for Protection of Historic and Cultural Properties" for federal
agencies to follow to ensure compliance with Section 106 and to protect
properties on the National Register. These procedures have been codified at 36
CFR Part 800. If the contemplated licenSing action will have an adverse effect
on a property on the National Register, the Advisory Council's procedures
prescribe various steps to determine the course of action which will best avoid or
mitigate the adverse impacts. (10 CFR 800.4, 800.5) If it is determined that the
proper course of action is to mitigate the effect of construction on the property,
the federal agency, the Advisory Council, and the State Historic Preservation
Officer execute a Memorandum of Agreement which acknowledges the methods
by which mitigation will be accomplished. (10 CFR 800.5(£)). Such a
Memorandum has been executed with regard to Site 41AU36 and the Advisory
Council has stated that the Memorandum Signifies compliance with its
procedures. (Staff Ex. 10, Attachment B)
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19. The Texas State Historic Preservation Officer (TSHPO) has indicated
that, subject to five conditions, the Applicant has performed or will have
performed to the satisfaction of the TSHPO, the investigation of each of the
archeological sites mentioned in the FES. (Staff Ex. 10, pp. 2, 8·9; Attachment
C(2)) The Applicant has agreed to meet those five conditions. (Staff Ex. 10,
pp. 2, 8·9; Attachment C(3)) The Staff has reviewed the reports of the
investigation of the sites, consulted with the TSHPO about both the investiga·
tions and the reports and has concluded that the investigations conducted by the
Applicant of the archaeological sites referred to in the FES have been
satisfactorily carried out. (Staff Ex. 10, p. 8·9)
20. The Board finds that, in regard to Site 41AU36, the requirements of
Section 106 of the National Historic Preservation Act and the procedures of the
Advisory Council on Historic Preservation have been complied with. Moreover,
the Advisory Council, which is charged by statute with reviewing and
commenting upon activities which might affect properties on the National
Register (16 U.S.C. 4701), has executed a Memorandum of Agreement for steps
to be taken to mitigate the impacts of construction of the ACNGS on Site
41 AU36. The Board finds that the impacts of construction of the ACNGS which
would adversely affect Site 41AU36' have been satisfactorily mitigated.
Applicant has satisfactorily conducted the review of the archaeological sites
referred to in the FES, Condition 7b of the FES has been satisfied and there
would be no need to impose it on construction permits for the ACNGS.
21. As a result of construction, approximately 400 acres would be covered
by structures, including station buildings, the switch yard and other permanent
plant features. (Staff Ex. 1, p.44) The reservoir would cover 8300 acres of
terrestrial habitat and would cause the loss of about 300 deer and various other
species. (ld.). The effects of construction activities on local flora and fauna are
difficult to quantify, but would be minimal in terms of region.wide popUlations.
(ld.)
22. After completion of transmission line construction, most of the 2200
affected acres would revert to agricultural usage but about 8 acres would be
permanently occupied by transmission tower bases. (Staff Ex. 1, p. 4.3) The area
includes some Attwater's prairie chicken habitat and transmission line construc·
tion through such areas would cause some temporary displacement, but there
would be a negligible habitat loss. (Staff Ex. 1, p 4·5) The major impact would
be disruption during the nesting season but that could be eliminated by
transmission line construction during another part of the year. (ld.)
23. Water for plant construction would be provided by two wells near the
facility site. Each of these would be capable of pumping 500 gallons per minute,
and would be drilled into the Evangeline Aquifer. Seepage from the reservoir
would extend about 1,000 feet from the reservoir and might degrade nearby
wells. The Applicant would seal any wells to be covered by the lake in order to
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hold seepage to a minimum and would establish a program to monitor the water
quality of nearby wells. (App. Ex. 2, pp. 5.1·23 to 5.1·23B; Staff Ex. 1, p. 5·2;
Tr.260).8
24. Significant construction impacts to AlIens Creek, prior to filling of the
cooling reservoir, would include increased siltation, relocation of about one mile
of the creek, and introduction of various effluents due to construction runoff.
(Staff Ex. 1, p.4·5) These impacts would significantly reduce aquatic popula·
tions in the lower half of AlIens Creek before filling of the reservoir. (Staff
Ex. 1, pp. 4·5) When the reservoir fills, approximately 8.5 miles of AlIens Creek
would be inundated and lost as a running water habitat. (ld.) However, the loss
would be more than offset by the development of aquatic habitat in the
reservoir; most fish species presently inhabiting Aliens Creek would survive the
transition to a lake environment. (ld.)
25. The major effects of construction on the Brazos River would be an
increase in suspended solids discharged to the River from AlIens Creek prior to
reservoir filling; construction of makeup intake structures and spillways would
also increase turbidity in the River. (Staff Ex. 1, p. 4·9) Although there would
be some temporary loss of aquatic populations in the Brazos in the immediate
area of the plant site, effects would probably be local in nature and would not
persist after completion of construction. (ld.) Any reduction in habitat would be
compensated by the development of aquatic habitat in the reservoir. (ld.)
26. The Brazos River flood plain near the proposed ACNGS is flat, averages
about 7 miles in width and is crossed by many tributaries. :The Brazos is
extremely meandering. There are few darns to control the river but there are
man·made structures such as levees and bridges which affect its flow. The
elevation of flood waters and the frequency of floods at any given elevation are
affected by physical alteration of the flood plain. The proposed ACNGS would
be such an alteration. (App. Ex. 10 attachment, pp. 4 and 5)
27. The natural topographic boundaries of the flood plain are bluffs
averaging 35 to 40 feet in height. (App. Ex. 10 attachment, p. ii) Since
structures within the plain have little perceptible affect on floods that top the
natural boundaries, only floods that are contained within the boundaries need
be considered. Floods that reach a level sufficient to escape the Brazos flood
plain occur with a frequency exceeding 100 years. Relevant here, therefore, are
100 years and lesser floods. (App. Ex. 10 attachment, p. 5)
28. When a mathematical model of the flood plain is subjected to theoretical
discharges (water volumes) the elevation to which the water may be expected to
rise at any point in the flood plain may be calculated. If the model of the flood

a A property owner near the lake raised the question of the effect of lake seepage on his
water wells (Tc. 75) and was advised by the Applicant that, while the well monitoring
program would detect seepage of pollutants into his well, it is highly unlikely that seepage
would affect local Water wells (Tr. 260).
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plain is varied ,by the addition of ACNGS there may be calculated the difference
between flood elevations with and without'the facility. (App. Ex. 10 attachment, p. 5-11)
,
.
'"
'
29. ConstniciiOll of. the mathematical model to .accOIuplish the calcul~tions
m~ntioned involves application of data including'high wate~ elevations during
past floods, topographical maps provided by the U. S. Geological Survey, Corps
of Engineers cross sections of the channel and surveys done for the ,Applicant.
Involved also is the' use of a computer prog~am developed by the Corps of
Engineers and identified as HEC-2, ,Water Surface Profile. (App. Ex. 10
attachment, p. 6)
,
,
30. Considering all floods and elevations studied the calculations indicate that
the addition of ACNGS to the flood plain would increase water dep'th at most'
0.37 feet. The average increase in water depths would be 0.09 feet. (App. Ex. 10
attachment, p. 13) Frequency of' flooding would also be increased by the
construction of the facility. There is a 10% ,chance that a representative
cross section of the area will suffer a lO-year flood in'any given year if ACNGS is
not built; if it is built, the probability riseS'to 11 %. (App. Ex. 10 attachment,
p.14)"
. I ,
'
31. The 'Staffhas reviewed, analyzed and confirmed the Applicant's evidence
in this regard and has concluded that although' there are differences in the results
reached, they are not significant. The greatest increase in the, depth' of flood
water due to the presence of ACNGS as calculated by the Staff would be 0.35
feet arid the average" increase in depth would be from 0.1 to 0.2 feet. (Staff'
Ex; 4, 'Attachment A, p. 36) ,
,
, 32. Both the Applicant and 'Staff calculate that the cross section having the
greatest probable flood depth increase'is 133.9 (App. Ex. 10, Table 1; Staffs
Ex. 4, Attachment A, p.3). This would occur at a discharge of 100,000 cfs. The '
cross section cuts through Valley Lake Subdivision; The construction of ACNGS,
would' add 0.37 feet of water to an' already flooded subdivision. (App. Ex. 10,
Table 1) The effect of the construction of the plant in ihe cross section nearest
to Simonton is calculated ·to be nil; that is, the depth of the flood water would
be as great with or without ACNGS (App. Ex. 10, Table '1).
33. The warning of the Staff as to the accuracy of estimates of flood
magnitudes is noted. Flood plain models are difficult to construct because of
variables due to man-made changes such as structures and agricultural cultivation
and to natural changes such as' meanders 'of a stream. Contour maps are not
considered to have an accuracy 'commensurate with the fineness· of the'
calculations which have been made here. (Staff Ex. 4, attachment p. 5) For these
reasons, it must be recognized that es'timates of flood levels are only estimates.
Impressive, on the' other hand, is the similarity of the results of the calculations
of,each of the parties. The estimates are apparently as good as can be made, and
a finding' that the construction of ACNGS would not have a Significant effect on
flood levels and frequency in the Brazos River plain is warranted and is made.
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34~ The Applic:mt and Staff have each proposed a number of measures to
limit adverSe effects of construction of ACNGS. (Staff Ex. 1, pp. 4·13, 4.14)
(Id.) The Staff recommends that the measures proposed by each be included as
conditions to construction
permits for ACNGS. (Staff
Ex. 1, pA) The Board
,
.
concurs.
·35. The Board fmds that the adverse impacts of construction on the site of
the ACNGS have been adequately described and evaluated. The Board further.
finds that the 'conditionsabove mentioned' would help in limiting adverse
environmental effects to the minimum practicable level.

.

IMPACTS OF OPERATION
36. The primary impacts of the ACNGS on. the terrestrial ecosystem, as·
discussed ahove~ would be from construction; operation would not have a
significant impact. (Staff Ex. 1, p. 5.1) The proposed ACNGS reservoir would
provide increased habitat for various species including large numbers of
waterfowl which could use it as a resting area. (Staff Ex. 1, p. 5·19)
37. The. Applicant would pump approximately 90,000 acre·feet per year
from the Brazos'in accordance with a contract with the Brazos River Authority,
and would return about 70;000 acre·feet per year to tlie River. (Staff Ex. 1,
pp. 5·1, 5.2) Other inflows to the reservoir would include about 28,500 acre·feet.
per year as direct rainfall and about'24,OOO acre·feet per year as runoff; the total
yearly inflow from alt' sources would be about 142,500 acre·feet.per year. (Staff
Ex. 1, p. 5·2, Fig. 3.3) The primary loss of water at the ACNGS would be from
evaporation: approximately 71,000 acre·feet per year. (Staff Ex. 1, p. 5·2) The
present evapotranspiration rate from the area to be covered by the lake is about.
22,000' acre·feet per year. The operation of ACNGS would therefore result in an
average consumptive use of water of about 49,000 acre·feet per year. (Staff
Ex. f,p. 5·2; Tr. 172·f73)
38. Seepage losses from the reservoir to the groundwater are estimated at
7400 acre·feet the first year, 2500 acre·feet the second year, and 1000 acre·feet
per year thereafter. The effect of seepage on nearby wells is set out at paragraph

25 supra.
.
39. The ACNGS would discharge water into the reservoir with a temperature
19.5°F above that of intake. (Staff Ex. 1, pp. 5·21) ·The Staff analyzed the
effects of these discharges on the cooling_lake using hydrological and
meteorological data from January 1952 to December 1971. (Staff Ex. 1, pp. 5-8
through 5·11; Tables 5.6, 5.7, 5.8; Fig. 5.2) The highest water temperatures
would be experienced duririg the month of July. (Staff Ex. 1, pp. 5-8) During
July of the average year with a discharge temperature of 106.2°F, the entire
reservoir would have temperatures above 86.7°F, and 50% of it would be above
87.7°F, 20% wili be above 93.6°F, and 10% will be above 98°F. (Staff Ex. 1,
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pp.5·21} DUring July of the worst year with a discharge temperature of
109.8°F, the entire reservoir would have temperatures above 90.4°F, 50% of the
reservoir would be above 92.3°F, 20% would be above 98.0°F, and 10% would
be above 102.4°F. (Id.)
40. It does not appear that temperature is a factor limiting productivity or
distribution of fish species native to this part of Texas. Natural summertime
surface temperatures in streams and rivers commonly exceed 90°F, often exceed
95°F, and in some cases exceed lOO°F; natural summer high temperatures in
Texas reservoirs commonly exceed 90°F. (Id.) Fish species which would inhabit
the ACNGS cooling lake have been col1ected in Texas at temperatures which
range from 90.5°F to 103.1°F,. and a review of relevant data shows that these
species would be able to tolerate the average and extreme high temperatures
predicted. (Id.) The parties agree that the reservoir would be a good sports
fishery (Testimony of F. G. Schlicht, pp. 1·7 following Tr. 110; Applicant's
Ex. 2, pp. 5.1·17 to 5.1·18E; Staff Ex. 1, pp. 4-6 to 4-9, 5-21 to 5-25)
41. A comparison of fish productivity in five Texas reservoirs receiving
heated effluent, and ten Texas reservoirs receiving no heated effluent, indicates
that fish production in heated reservoirs is as good as fish production in
non-heated reservoirs. (Staff Ex. I, p. 5-24) Other factors, such as surface area
and depth, were not the same for all these reservoirs, but expert opinion is that
high temperatures are not a limiting factor for aquatic productivity in Texas
reservoirs. (Id.) Two Texas reservoirs, Lake Alcoa and Lake Colorado City,
which are used for cooling electric power plants, have remained highly
productive since their impoundment sixteen to twenty years ago. (ld.) Game fish
populations have persisted and have not exhibited the typical decline characteristic of game fish species in newly impounded waters. (Id.• p.4-8)
42. It does not appear that the high temperatures in the reservoir would have
an adverse effect on either benthic invertebrates or zooplankton. (Staff Ex. I,
pp. 5-24, 5-25) However, temperature does affect the species composition of
phytoplankton, and the predicted summer water temperatures combined with
the available nutrients could produce such high densities of diatoms and green
and blue-green algae that water contact activities could be restricted. (Staff
Ex. I, p. 5-25)
43. The water which would be discharged from the reservoir into the Brazos
River would be the same temperature as the circulating water at the intake.
(Staff Ex. 1, p. 5-9; Fig.5.2) For all practical purposes, the River water
temperature would be equivalent to the equilibrium temperature of the
reservoir. (Staff Ex. 1, p. 5-9) In most cases, the differences between the
discharge from the reservoir and the equilibrium temperature of the River would
be less than 5°F. (Id.) For the month of January 1970, which is the worst-case
month, based on the Staffs 20-year study period, the difference between the'
river temperature and the temperature of the discharge from the reservoir would
be a maximum of 5.68°F. (Id.) Though the temperature difference .would be
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greatest in January, the maximum discharge would occur in March. (/d.) In any
event, the discharge would be quickly diluted by the Brazos River. (Staff Ex. 1,
pp. 5-9, 5-10) The Board concludes that the temperature increases to the Brazos
River due to operation of the ACNGS would not significantly affect the aquatic
populations in the Brazos River. (Staff Ex. 1, p. 5-31)
44_ Chlorine would be added as a biocide to each unit approximately twice
each day. Each application would be for 15 minutes, and chlorination of the two
units would be staggered so that when one unit is being chlorinated, discharge of
the second unit is available for dilution. (Staff Ex. 1, p. 5-25) In certain
concentrations, chlorine is highly toxic to fresh water organisms. (Staff Ex. 1,
p. 5-25; Fig. 5.6) However, if the concentration of total residual chlorine at the
point of discharge to the reservoir is limited to 0.1 'parts per million; there would
be no adverse impact on the aquatic biota of the reservoir. If total residual
chlorine levels discharged to the Brazos River are kept below 0.01 ppm, the
aquatic biota of the River would not be adversely affected. (Staff Ex. l,pp. 5-25,
5-31; Testimony of Dr. Stephen G. Hildebrand and "Chlorine Chemistry in the
Allens Creek Nuclear Generating Station Cooling Lake, ..9 following Tr. 161,
p.5; Tr. 164) These restrictions would be included as a condition to any
construction permits. (Tr. 141.142)
45. Discharges of other chemicals from operation of the ACNGS to the
reservoir and the River would not adversely affect the aquatic biota of either.
(Staff Ex. 1, pp. 5-25; 5·31; Tr. 175)
46. The maximum concentration of TDS in the reservoir is estimated to
range from 1300 to 2000 ppm. The TDS tolerance of those species which would
inhabit it are far in excess of the expected concentration of TDS. (Staff Ex. 1,
p. 5.26) The discharge from the reservoir to the River would contain higher
concentrations of TDS than river· water, but would not significantly affect
aquatic biota in the River. (Staff Ex. 1, pp. 5·31, 5.32)
47. Entrainment. in the cooling system' could reduce the planktonic
productivity of the reservoir to an extent which cannot be estimated now. (Staff
Ex. 1, p. 5-30) The approach velocity to the circulatory water intake structure
and traveling screens at the minimum reservoir level would be 0.59 feet per
second; at the normal level it would be 0.39 feet per second. (Staff Ex. 1,
p. 5-30) The effective velocities through the traveling screens would be
approximately double the approach velocities at all reservoir levels. (Id.) Though
s'ome fish would be impinged on the traveling screens, the approach velocities
would allow most fish to escape. Fish impingement would be monitored and if
significant numbers are impinged, corrective measures can be implemented.
(Staff Ex. 1, pp. 5-31,9·14)
48. Approach velocities to the intake structures on the River would be
limited to a maximum of 0.5 fps. (Staff Ex. 1, p. 5-32) The Applicant would not
, Hereafter referred to as "Hildebrand and Zittel."
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plan to install mesh screens and fish would be vulnerable to entrainment. (Staff
Ex. 1, pp. 5-32, 5.33) However, fish species present in the Brazos are all spring
spawners and larval fish will be most abundant during late spring and -summer
months when no makeup water would be withdrawn from the Brazos River.
_(Staff. Ex. 1, p. 5.33) Because the approach velocity to the makeup intake
structure would be .limited to a maximum of 0.5 fps, the numbers of fish
actually entrained would be minimized. (ld.) The makeup water from the intake
structure would be monitored to document the extent of fish entrainment and if
. large numbers of fish should be entrained, corrective measures can be
implemented. (ld.)
49. Operation of the ACNGS would not have a significant impact on the
aquatic biota of either the reservoir or the Brazos River. The Applicant has
received a certificate from the Texas Water Quality Board which certified
compliance with all applicable water quality standards and limitations. (Appli·
cant's Ex. 4)
ENVIRONMENTAL EFFECTS OF'TRANSPORTATION OF RADIOACTIVE
MATERIAL AND THE URANIUM FUEL CYCLE
50. The Staff -has evaluated the effects of the uranium fuel cycle as it
pertains to the ACNGS, and the transportation of fuel to and from the reactor in
accordance with standard tables adopted·'in Commission regulations and has
determined that such environmental effects are negligible. (Staff Ex. 1, pp. 5-17,
5-19; -Table 5.15; Staff Ex. 2; Tr.170, 177-178) The Board concurs in this
assessment .
. SOCIAL AND ECONOMIC EFFECTS OF CO~STRUCTION
AND OPERATION OF THE ACNGS
, 51. DUring the seven year construction period, there would be extensive
additional use of local highways, roads, and the adjacent Colorado and Santa Fe
rail line. (Staff Ex. 1, ,po 4-12) The most significant aesthetic impacts during
construction would be caused by earth moving activities during construction of
the reservoir.and ultimate heat sinks, and the concrete batch plant which would
be located adjacent to state highway 36. (ld.) In order to mitigate these and
other impacts of construction, the Applicant_has made a number of commit·
ments which are outlined in Section 4.5 of the Final Environmental Statement.
(Staff Ex. 1, pp. 4-13, 4.14) We dealt with these above. In addition, approximately 16 families would be displaced by the construction of the ACNGS, a
number of which are still occupying dwellings on the site which are now o~ned
by the Applicant. (Staff Ex. 1, p. 4.13)
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52. It is expected that during the peak construction year approximately 585
workers, both those employed at the ACNGS and related service workers, would
locate in nearby communities. (Staff Ex. 1, p. 4.10) This would result in a peak
population increase' of about 2050 persons in the site vicinity. (Id.) The
permanent operating force would approximate 121 individuals, and would be
on·site during the last three years of construction. (Staff Ex. 1, p.4-10;
Table 5.22) It ap'pears that the greatest demand for additional housing would be
relatively short term, a period of 3 to 5 years, and would be primarily satisfied
through use of additional mobile homes in the area. (Staff Ex. 1, p. 4-10, 4.11)
The added population due to construction would add 'approximately 300
students to the local school system. (Staff Ex. 1, pp. 4-11, 4.12) The record
shows that the local school districts could deal with this increase! 0 (Id.) The
, local medical facilities are 'not extensive; however, they are presently operating
below capacity and can be readily expanded. (Staff Ex. 1, p. 4.12) In any event
the site is within 50 miles of numerous medical facilities located in Houston.
(Applicant's Ex. 2, pp. 4.1-6E, 4.1.6F)
53. Construction and operation would cause substantial tax revenues to
accrue to local governmental entities. After construction was completed, an
estimated $15,290,000 would be paid in annual taxes to such entities, with
approximately $13,000,000 being paid to the local school district and
$2,000,000 to Austin County. (Staff Ex. 1, p. 5-34; Table 5.21) Ad valorem
taxes would be paid during construction, and it is estimated that the amounts of
these taxes would exceed $1,000,000 a year within two years. (Staff Ex. 1,
Table 4.2; Applicant's Ex. 2, pp. 8.1-5B, 8.1-6) Members of the plant construc·
tion force who purchase homes in the local area, and the permanent plant
operating force of 121 people and their families would become taxpayers on the
local level. It is estimated that the permanent plant operating force would pay
approximately $24,000 in property taxes each year. (Staff Ex.·I, p:5.35) In
aggregate, these taxes revenues would have a substantial favorable effect locally.
54. Construction of the ACNGS would involve, at the peak of construction
activity, over 2000 workers. The total payroll for construction of the plant is
presently estimated at $294,754,000. (Applicant's Ex. 2, Table 8.1-8) These
direct construction payrolls during the peak· year would increase the Austin
County disposable income by 22%, to $49,000,000. (Staff Ex. 1, p.4-IO) In
addition, it is estimated that regional employment would increase by 1.65 jobs
for every permanent job provided directly by the ACNGS because of the
'secondary economic activity generated by payroll dollars. (Applicant's Ex. 2,
p.8.1-5E)
.
.

I °That the local school districts could cope with this increase was confmned by Mr.
Donald Hestand, Superintendent of the Wallis Orchard School District, who made a limited
appearance. (Tr. 34-36)
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55. Substantial, benefits would .be expected to accrue from the, proposed
Aliens, Creek Lake and State Park. (Testimony of Dr. Darrel A. Nash,
,"Evaluation of, the, Proposed Allens Creek Cooling Lake as 'a Recreational
, Resource ,"I I following Tr. 159; Development of the recreational'facility should
attract at least 400,000 visitors per year. (Applicant's Ex . .7 ,p. 9)
"
56. Staffs expert witness, Dr. Nash, and Applicant's expert witness, Dr. Perl,
each testified that .certain of the long·term social impacts of the Park, ACNGS,
such as increased commercial activity could .be qu'antified, albeit with' a high
degree of speCUlation. (Tr.284.285) They both felt that if ,these impacts were
quantified, the results would not be practically useful because analysis would
involve complex value judgments as to whether the impacts were desirable or
undesirable. (Tr. 282, 285)
57. The record shows that the' Applicant has consulted with regional and
local government entities regarding planning for .the development .of the area.
(Tr.289) The governmen'tal entities .are aware of the impending development,
and are including it in their plans for the future. (Tr. 289) It is expected that
land use in the site vicinity will remain largely rural until about 1990.
(Applicant's Ex. IS, p.11) Though "leapfrog" suburban development is
approaching the site area from Houston to the east, it is not expected to upset
the rural agricultural character of the site. (Id.) Development of the AlIens Creek
Lake and State Park will .generate low density residential and commercial
facilities around Wallis. (Id.)
58. The Board finds that the Applicant, to the extent possible, has described,
and . the Staff has evaluated, the likely social and economic impacts' from
construction and operation of the ACNGS. The Applicant would take mitigating
measures during construction which would, to the extent feasible, reduce the
impacts of construction to the local site area. The Board has considered the
impacts to the local community which would result from development and use
of the Aliens Creek Lake and State Park, and amends the FES (Staff Ex. 1) to
include the foregoing discussion. The Board concludes that these impacts are as
likely to be' considered favorable as unfavorable and do not affect the
conclusions reached in the cost·benefit analysis contained in the FES. Finally,
the Board notes that construction and operation of the ACNGS would cause
substantial secondary benefits, such as local. taxes, increased payrolls, and
increased employment to accrue to' the local community and to local
governmental entities.
ENVIRONMENTAL MONITORING
59. The Staff has reviewed Applicant's preoperational and operational
programs for the monitoring of chemical, thermal and radioactive effluents, and
11

Hereafter referred to as "Nash, Recreation."
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'for' aquatic, terrestrial and radiological surveys, (Staff Ex. 1, Chapter 6, p'p. 6-1
to 6-6)' has' made certain suggestions regarding the' Applicant's monitoiing
. program, .and . has recommended them and completion 'of preoperational
environmental studies as' a condition' on the coiistniction permits. The Board
concurs that this is an appropriate condition to be imposed. ',' , "
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60. The probability of occurrence of accidents ,and the spectrum of their
consequences to be considered from an environmental effects standpoint have
been analyzed using best estimates of probabilities and realistic fission product
release and transport assumptions. The :radiological effects of. accidents on the
environment have ·been assessed using the standard ,accident assumptions and
guidance issued as a proposed amendment to Appendix D to 10 CFR Part 50 on
December 1, 1971' (36 F.R. 22851). (Staff Ex. 1, Chapter 7) .The results of this
analysis demonstrate that the environmental risks due to postulated radiological
'accidents are exceedingly small ..
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61. The ACNGS would employ three double' ci~cuit 345 Kv' transnussion
'lines. Line 1 ,would extend southeast an existing substation at the W: A. Parish
plant. line 2 would run east to the Obrien substation. Line 3 woilld coimect the
Obrien substation to' the Addicks substation'. The toiallength of these lines is
'approximately 81 miles (Staff Ex. 1; p.3.8): About 97.5%' of the 'land
constituting the proposed rights-of-way is agricultural' and 2.5% heaVily wooded
(StaffEx.l,p:5.1.2).
" " " '
62. Based' on its own eV3Juation of' the factors involved: and a' review' of
Applicant's' ER and the Simmons' Affidavit, the Staff has concluoe'd that Routes
1A (as depicted' on the aerial photo appended to the Simmons' AffidaVit as
Line 2 east' of State Highway' 36 plus dashed line 3), 2C (Staff Ex. 1; p. 9-14)
and 3A (Applicant's Ex.2, pp. 10.94: 109-5) are the ones which would have
the lea'st detrimental impact on the present and future land use and deyelopment
in the area yet present no insurmountable 'construction problerns. The Staff
considers these routes to be preferable. The Board concurs land finds' further
that even if demographic or other unexpected changes occur which might render
these specific routes undesirable sufficient flexibility of choice exists that, for
the foreseeable future, other enVironmentally acceptable corridors can be laid
out:
63. Based on a review of: alternative plant designs which include six
alternative cooling systems (once-through cooling, dry cooling towers, wet·dry
cooling waters, mechanical draft·wet towers, natural draft-wet towers, and spray
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canals), the Board concludes that mechanical draft·wet cooling towers, natural
draft:wet cooling towers; and spray canals are realistic altern'atives to the
proposed reservoir. (Staff Ex. 1, pp. 9·10 to 9.13)
, 64. Froin an economic standpoint the difference in costs of the systems are
not significant interrris of the cost of the entire station. (Staff Ex. 1, p. 9·13) A
comparison based on environmental considerations shows that the different
cooling systems have relative advantages and disadvantages in various respects.
(Id.) The reservoir would require more 'land' and would have a greater
consumptive use of water; however, neither of' these considerations is of
overriding importance at this site. (Id.) The two cooling tower systems would
produce visible plumes; the mechanical draft tower would be noisier than the
other sYstems; and the natural draft tower would be highly visible from
surrounding locations, and would be the dominant feature of the landscape. The
spray canals would be less obtrusive than the towers, but would be aesthetically
less pleasing than the reservoir, and would not provide the recreational benefits
which the reservoir, as Aliens Creek Lake and State Park, would provide. In
consideration of these factors, as well as the land use 'aspects which are detailed
below, the 'Board concurs with Staff and Applicant that the proposed reservoir
would be the preferred alternative. (Staff Ex. 1, pp.9·8 through 9·14; Nash,
"
Recreation)
, r

LAND USE
65. A primary impact of. the ACNGS would be the commitment of land
presently used, for agricultural production for use as a reservoir. The Board
specifically requested the parties to address this issue. The concern of the Board
related to the land required by the proposed reservoir as opposed to alternative
cooling systems and the relationship of that additional amount' of land to
agricultural needs. (Tr. 11-12) In addition, the Board requested the parties to
provide evidence of need for recreational facilities in the area of the site. (Tr. 16)
66. :The reservoir for the ACNGS would require 8250 acres. (Nash,
Agriculture, p. 1, Table 1) Construction of the ACNGS with a cooling system
other than the proposed reservoir, would require at least 1800 acres of land;
therefore, the additional acreage reqUired to construct the ACNGS with the
,,
cooling lake would be 6450 acres. (Id.)
67. The question is whether the 6450 acres attributable to the reservoir may
during the life of the proposed facility more properly be devoted to meeting
demands for agricultural production. Texas Utilities Generating Company. et al.
(Comanche Peak Steam Electric Station, Units 1 and 2) ALAB·255, NRCI-75/1,
3,5·6 (January 23, 1975); also see Commonwealth EdisOn Co. (laSalle County
Nuclear Station, Units 1 and 2) ALAB·153, RAI-73·10 821 (October 19, 1973)
and ALAB·193, RAI·74-4 423 (April 15, 1974). Any assessment of whether this
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land should remain available for agricultural production through the lifetime of
the facility depends on comparative productivity on a local and on a national
basis. Texas Utilities Generating Company, ,et al. (Comanche, Peak Electric
Station, Units 1 and 2) ALAB-260, NRCI-75/2 5 I, 54-55 (February 26, 1975).
68. Approximately 4600 acres (42%) of the site are presently being used for
cropland; 2400 acres (22%) are presently used as pasture land, and 4000 acres
(36%) are forested and heavily forested range. (Staff Ex 1, p. 11-7, Table 11.1;
Nash, Agriculture, p. 2) Though the agricultural productivity of the cropland on
the site appears to be above average for the local area, it is only average for the
State of Texas as a whole, and.it is important to note that the cropland on the
site is subject to frequent flooding which decreases its productivity to about 80
percent of the levels of potential production indicated. (Nash, Agriculture, p. 2,
Table 6; Tr. J84-186, 207-212) Furthermore, it is not economically feasible ,to
protect this land from flooding. (Tr. 211-212)
69. On a national basis, the productivity of certain crops on the' site
compares poorly with productivity of certain crops on land which is considered
"prime" agriculturalland. '2 (Tr. 182-186,206-209) For example, the production of com on the site is only about one-half to one-fourth that to be expected
from "prime" corn-producing land, such as that in the Iowa-Illinois corn belt.
(Tr. 185A, 206) Though production of other crops, such as grain sorghums, on
the site produces yields closer to the national average, the fact the bottomland is
frequently flooded would prevent this land from being considered "prime."
(Tr.207-209)
,
70. The Staff calculated the agricultural value of this land as the farm value
of crops and livestock produced, less the costs of labor, seed, fertilizer, and other
production expenses. (Nash, Recreation, p.3) This value is 9.1 percent of the
gross value for the five-county area surrounding the site. Discounting this flow of
net earnings over 30 years results in a' present worth of $240,000 using a
discount rate of 10 percent.
'
7I. None of the crops grown on the site' 3 requir~s a' characteristic of either
soil or dimate which is unique to this location; cultivation of each of these crops
and livestock production is carried out in many areas of the nation. (Nash,
Agriculture, p. 3) This land is, at best, of only average productivity and value for
the State of Texas and cannot be considered "prime" farmland if land in the
Iowa~Illinois cornbelt is' "prime." (See footnote 12, supra)

12 The definition of prime agricultural land is not nrm. Testimony at the hearings
indicated that the concept of prime agricultural land is still under review by the Department
of Agriculture's Soil Conservation Service. Therefore, for purposes of categorization of land
capability, the classification of land into Soil Conservation Qasses I-VIll is still used.
(Tr.207)
13Crops grown on the site are cotton, com, and grain sorghums. (Nash, Agriculture,
p.2)
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'72. The need for general use and non-unique farmland such as here can be
determined on the basis of national statistics. (Staff Ex. 1, p. 11-6) The Soil
Conservation Service (SCS) of the U. S. Department of Agriculture conducted a
land inventory in 1967 to determine the total amount of land in the county
available for agricultural purposes. That inventory showed available land
categorized by SCS Land Capability Classes which are based on the potential
productivity of the land if used for agricultural 'purposes. (Nash, Agriculture,
pp.3-4) Class I farmland is that farmland which has few limitations which
restrict its use; Class II farmland has some limitations that reduce the choice of
plants and require moderate conservation practices; and Class III farmland has
severe limitations that 'reduce the choice of plants or require special conservation
practices, or both. (Nash, Agriculture, p. 4, fn. 1; Tr. 181-182) The record shows
that the land on the site, depending on its location, is either Class II or Class III.
(Tr. 181-182) The bottomland at the site, where the reservoir would be built, is
Class II land (Tr. 181) if we ignore the fact that it is frequently flooded, which
fact could significantly reduce its classification. (Tr.- 181, 183-185,208-209) For
'purposes of conservatism, we assume this land is Class II farmland.
73. In the United States, available land in Classes I, II, and III is 630 million
acres, of which in 1970 a total of 440 million acres was under cultivation.
(Nash, Agriculture, p.4) With a high degree of management and cultivation an
additional 220 ,million acres of land could be brought into cultivation and
therefore the total land available for cultivation on a, national basis is
'approximately 850 million acres. (ld.) The 6450 acres of land required by the
reservoir is 0.001 percent of the currently available Class I, II, and III farmland
and 0.0015 percent of the 440 million acres now under cultivation. In Texas,
available land in Classes I, II, and III is 69 million acres, of which in 1973 a total
of 26 million acres was under cultivation. (ld., p. 5) With a high degree of
management and reclamation, an additional 26 million acres could be brought
into cultivation, and therefore, the total land available for cultivation in Texas is
,approximately 95 million acres. (ld.) The 6450 acres of land required by the
reservoir is 0.009 percent of the currently available 69 million' acres of Class I, II,
and III land and 0.025 percent of the 26 million acres now under cultivation.
(ld.) In the five-county area in the immediate vicinity of the site, the total land
available for farms is 3 million acres, of which in 1973 less than 650 thousand
acres, or 22 percent, was cultivated. (ld.) The 6450 acres ofland required by the
reservoir is 0.22 percent of the land in farrns in these five counties.
74. We conclude that the 6450 acres of land required by the reservoir is a
minute and insignificant percentage of similar land available for cultivation on
national and, state levels and a small percentage on a local level. Further, as
pointed out above, a substantial amount of land is available in Classes I, II, and
III, which is not presently under cultivation, to replace this 6450 acres;
moreover, enormous quantities of land which are not now available for
cultivation do exist and can be made a~ailable for cultivation if the necessity
arises.'
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, 75. There are various studies which project the amounts of future land which
will be required for agricultural purposes. The most comprehensive study on
future national needs for agricultural land is the 1972 OBERS Projection.· 4 The
projections contained in this report were derived from assumptions relating to
population growth, levels of per capita income, and foreign trade. OBERS
projects that by the year 2000 the nation will be producing more agricultural
products per capita than at present on less land than is now being used;OBERS
forecasts a decline from current levels for land requirements for agriculture
through the year 2020. (Supplemental Direct', Testimony of Dr. Philip B.
Hildebrand,· 5 p. 2; Nash, Agriculture, p. 6) In 1970440 million acres were used
for cropland in the U. S. and OBERS forecasts that in 2020 the U. S. will need
only 279 million acres; in 1973,26 million acres in Texas were used for cropland
and OBERS forecasts that in 2020 Texas will need only 23 million acres. (Nash,
Agriculture, p.6) These projections are well within the currently-available land
acreage in Classes I, II, and III.
76. More conservative projections of land needed country-wide for agricultural purposes were made by Carr and Culver.! 6 This study bases its projected
needs for cropland on both domestic and foreign demands for agricultural
production and makes five alternative projections which are based on differing
rates of population growth, economic growth, and technological constraints.
(Nash, Agriculture, p. 6) In its most conservative projection, it was assumed that
population and economic growth were "high", and that production technology
would be restricted, primarily due to environmental protection controls, so that
methods for increasing agricultural production such as chemical fertilizers and
pesticides were not given full credit for their ability to increase production.
(Nash, Agriculture, pp.6-7; Tr.218) Even under this restrictive assumption,
however, per-acre output is projected to increase substantially for some crops.
(Nash, Agriculture, p.7) The Carr and Culver study conservative projection
forecasts a total national cropland need of 471 million acres in the year 2000.
(Id., p. 6) This is well within the currently-available agricultural land acreage in
Classes I, II, and III.
77. Because the Carr and Culver study extends only to the year 2000, the
Staff projected the trends in the Carr and Culver study to 2020, and found that
if the trends forecast for 1970 to 2000 continued until 2020 the national

14U. S. Department of Commerce, Bureau of Economic Analysis -and the U. S.
Department of Agriculture, Economic Research Service, 1972 OBERS Projections of
Economic Activity in the United Stater, Washington, D. C., April 1974.
'
I 5 Hereafter referred to as "Hildebrand, Supplemental. .. 16Carr, B. and Culver, D. W., "Agriculture Production and the Environment," in
Population, Resources, and the Environment, Ronald G. Redker (ed.), The Commission on
Population Growth and the American Future, (Washington: Govt. Printing Offices) 1972.
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requirements in 2020 would be approximately 510 million acres, which is well
within the currently-available land acreage., (Id. p. 8) The Board finds this a
reasonable approach; if the Staff's projected rate of increase were to double
during the years 2000 to 2020 the cropland required would be 594 million acres
which is also well within the 630 million acres presently available. (Id.• fn. 3)
78. The record shows there will be sufficient cropland available to meet
projected agricultural needs through the year 2020. Various studies project
differing land reqUirements necessary for agricultural production during the life
of the ACNGS but the authorities agree that availability of land will not be a
limiting factor on agricultural production in the United States in the foreseeable
future. (Hildebrand Supplemental, p. 3)

III. SITE SUITABILITY
79. 'In accordance with 10 CFR §50.10(e)(2), the Board has reviewed the
site proposed for the ACNGS to determine whether, baSed upon the' available
information and review to date, there is reasonable assurance that the proposed
site is a suitable location for a nuclear power reactor of the general size and type
proposed from the standpOint of radiological health and safety considerations
under the Atomic Energy Act and rules and regulations promulgated by the
CommiSsion pursuant thereto. The Board's review has been guided by the
reactor site criteria given in the Commission's regulations concerning site
suitability as related'to radiological health and safety (10 CFR Part 100). The
factors considered are the population density, the use characteristics of the site
environs, including whether there are nearby industrial, military or transport
facilities, that could influence acceptability of the site, and the physicat
characteristics of the site. Each of these factors has been considered in detail by
qualified experts in the technical disciplines involved. On the basis 'of these
effoits, which are reflected in the following, we have concluded that the site for
the proposed facility is suitable within the meaning of 10 CFR §50:1O.
GEOGRAPHY AND DEMOGRAPHY
80. The site is located immediately west of the Brazos River in southern
Austin County, Texas, approximately 45 miles west of the City of Houston.
(Report of the NRC Staff on the Suitability of the AlIens Creek Site,l 7 p. 1)
The facility considered consists of two boiling water reactors of a design similar
to that reviewed and approved for other nuclear power plants. Each unit is

17 Hereinafter

referred to as "Staff Report." (Tr. folIowing p. 303)
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designed for a rated thermal output of 3579 MW and a net electrical output of
about 1214 MW. The site evaluation has been conducted for a stretch thermal
power of 3758 MW.
81. The Applicant has selected a low population zone (LPZ) radius of 3.5
miles with a 1970 population of 375 persons. The largest city within 10 miles of
the plant is Sealy, located about 7 miles NNW, which had 1970 popUlation of
2,685 persons. The Applicant, in view of projected' population growth in
Richmond·Rosenberg area, has reviewed his identification of the nearest
population center' and has proposed that the cities of Richmond and Rosenberg,
which are nearly contiguous to each other, and approximately 20 miles
east·southeast of the site, be considered the nearest population center.
According to the 1970 census, these cities had a popUlation of 17,875 persons.
However, projections indicate that the combined popUlation of these cities will
equal or exceed about 25,000 residents by the year 2020. Consequently, we
agree that the city of Rosenberg, the nearer of the two cities, should be
considered the population center, as defined in 10 CFR Part 100. The distance
to the population center is considerably greater than the distance in 10 CFR Part
100, which is at least one and one third times the LPZ distance (Staff Report:
p.2).··
,
, 82. The 1970 population density within 10 miles of the site averaged 25
people per square mile, and is projected to increase to 41 and 90 people per
square mile by the years 1980 and 2000, respectively. Within 30 miles of the
site, the 1970 population density was 33 people per square mile. By 1980 and
2000, the population density is projected to increase to 68 and 185 people per
square mile, respectively. Since the nearest large city, Houston, is sufficiently
distant, no special considerations contemplated by 10 CFR § 100.11 (aX3) need
to be given to distance from that population center (Staff Report, pp. 2·3).
83. The station itself would be located at the approximate center of a 2,670
acre exclusion area which would be coincident with the restricted area. Access
wo'uld be limited to the Applicant's employees and would be.controlle'd by a
fence and by floating buoys for the 1,460 acres' of the reservoir encompassed by
the exclusion area. There are no roads, railroads, or waterways (except for the
reserVOir), which traverse the exclusion area. (Applicant's Ex. 3, pp. 2.1·2, 2.1-3)
The Applicant owns all the surface rights within the exclusion area; however,
there are a few outstanding fractional mineral interests which would allow the
owner of such interests to enter and drill within the exclusion area. (Testimony
of Gammill, et al., pp. 3·5 [fol. Tr.303]) The Applicant has the authority,
however, to acquire by eminent domain or otherwise, all such interests and has
committed to do so. The Board finds that 'the Applicant's commitment to
acquire these mineral interests through either purchase or eminent domain
proceedings provides reasonable assurance that the Applicant could control all
activities within the exclusion area.

a
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84. The Staff has deternrlned that there is reasonable assurance that
adequate engineered safety features can be provided to meet the Commission's
dose guideline values (10 CFR Part 100) for persons within 'the specified
minimum exclusion distance, the low population zone and the population center
distance. (Testimony of Gammill, et al., p.5 [fo1. Tr. 303]) In addition, the
Applicant has evaluated the effects of a large influx of transients (persons using
the recreational facilities) and has determined that the number of people
expected for peak day use of the park and lake would not significantly affect the
Applicant's ability to take appropriate protective measures on behalf of the
population (both transient and resident) in the event of an emergency. The
Texas Department of Health, the state's "lead agency" in implementing disaster
evacuation plans, has indicated that, without further assistance, up to 8000
persons could be evacuated from the AlIens Creek lake and park (more than
twice the expected peak number) and that, with the assistance of other public
safety officials, substantialiy larger popUlations 'COUld be evacuated on a timely
basis. (Applicant's Ex. 8) It should be noted that a1though'the Aliens Creek piuk
is within the LPZ, it is not within the exclusion area. (Applicant's Ex. 2,
Fig. 2.1·2)
NEARBY INDUSTRIAL, TRANSPORTAnON AND
MILITARY FACILmES
'
85. There are no nearby industrial, transportation, or military facilities for
which the Aliens Creek plant could not be designed against, as necessary, to
protect the health and safety of the public. There are no transportation facilities
traversing' the exclusion area. The nearest transportation facilities are state
highway 36 and the Gulf, Colorado and Santa Fe Railroad, both, running parallel
to one another and located about 4,700 feet west of the proposed plant. The
Staff has evaluated the effects of major accidents occurring either on the
highway or the railroad and has concluded that these potential hazard sources
need not be considered in the design of the proposed facility: (Testimony of
Gammill, et al., pp.5·7 [fo1. Tr. 303]) In addition, the're are six pipelines within
the site vicinity, three of which will be relocated by the Applicant. (Applicant's
Ex.2, pp.2.1.3, 2.1-4) When relocated, these pipelines will pose no safety
hazard to the plant. (Testimony of Gammill, et al., p. 7 [fol. Tr. 303])
86. There are no airports or holding or landing patterns within 10 miles of
the plant. The nearest commercial airfield is located at Eagle Lake; approxi·
mately 14 miles' SW of the site. The closest active military facility 'is located
about 50 miles ESE of the site. The site is about 5 miles west of a low altitude,
high speed military training route. The Board finds that the proposed facility
need not be designed nor operated with special provisions to protect the facility
against the effects of an aircraft crash. (Id., p. 6)
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87. The nearest industrial facilities are located in Wallis, four miles SE of the
site. There is also a large crude·oil storage facility located six miles NNW near
Sealy. Based on the distances of these facilities from the proposed plant and the
types and quantities of materials stored there, we conclude that the effect of an
industrial accident or an inadvertent chemical release need not be considered in
the design of the proposed plant. (ld.)
88. On the basis of the above considerations, the Board concludes that there
are no nearby activities that would preclude site acceptability.
HYDROLOGY
89; The proposed site is located on a bluff west of the Brazos River and its
flood plain. The plant would be set approximately 500 feet back from'the bluff,
and plant grade would be 142 feet 'above mean sea level (MSL). A cooling
reservoir, to be constructed by the Applicant, would be formed between the
Brazos River'and the bluff which forms a natural barrier on the north, west and'
south. The reservoir would have a normal operating level of 118 feet MSL and
would inundate about 8,250 acres at that level. The reservoir would impound
the runoff from AlIens Creek and other small streams which presently drain the
bluff, but primary makeup would be provided via a pumping station on the
Brazos River near the center of the reservoir dam. A 3oo·foot spillway 'Yould be
constructed through the dam to pass excess runoff from the reservoir. The
uncontrolled spillway would have a crest elevation of 118 feet MSL, and the top
of the dam would vary from 137 feet MSL on the north to 135 feet MSL on the
south. (ld., p. 8)
90. The reservoir would provide cooling water for nor,mal operation and
shutdown requirements. In addition, two 175'acre excavations in the bottom of
the reservoir near the plant would each provide 1,400 acre·feet of useful water
for use as the principal safety·related water supply in the event of dam failure
and loss of the reservoir. (Id., pp. 8-9)
91. The potential for flooding of the site from several sources has been
, investigated by the Applicant and independently by the Staff. The potential
sources include the Brazos River, AlIens Creek, inadequate land drainage, and
the reservoir itself. The Applicant has concluded that Brazos River flooding,
using Probable Maximum Flood (pM F) and Probable Maximum Hurricane
(PMH) criteria for evaluation, would result in a stillwater elevation 1.7 feet
below plant grade; maximum wave runup would, however, reach 0.7 feet above
grade. The dam would be overtopped during a Brazos River PMF, but would not
be overtopped due to a Probable Maximum Participation (PMP) event on the
drainage area contributing to the reservoir. The Staff has reviewed this subject
and has concluded that flood conditions at the site can be acceptably taken into
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account in the design of the facility in a manner that assures the integrity of all
safety-related structures, systems and components. (Id., p.9) The Board
concurs.
92. In summary, the Board finds that there are no unique hydrologic
features of the proposed site that would require any provision for flood
protection that is not within the current state of the art.
. 93. Groundwater is present in the unconsolidated sediments that dip gently
toward the coast, and in the relatively recent river alluvium deposited by the
Brazos River. Groundwater in the site vicinity ,is drawn primarily from the
Evangeline Aquifer and, to a lesser extent, from the Brazos River alluvium. The
Evangeline Aquifer extends under the City of Houston and is a major source of
groundwater for the city. It is also used extensively for irrigation (primarily
rice). (Id., pp. 10-11)
94. The aquifer is composed of discontinuous, beds of sand, clay, silt, and
lenses of gravel. In the site area, the base of the aquifer is at a depth of about.
1,400 feet; the top of the aquifer is at a depth of less than 100 feet, and is
capped by about 30 feet of Beaumont Clay. The clay is at or near the surface in
the proposed reservoir area. Present piezometric levels in the vicinity of the, site
are near the base of the Beaumont Clay. The Applicant's well survey indicates
that as many as about 350 wells are located within five miles of the site
boundary. (Id., p. 11)
.
95. Due to large withdrawals of groundwater in the Houston and surround-,
ing agricultur~ are~s, piezometric groundwater levels are declining. The
Applicant has estimated that piezometric levels in the site vicinity have dropped
about 8 to 16 feet during the past 16 years. By comparison, piezometric levels in
the Houston area have declined more than 300 feet in the last 30 years.
Although this decline does not indicate a shortage of groundwater supply, the
decline has resulted in increased pumping costs, salt water encroachment and
land-surface subsidence. The subsidence is attributed to a reduction in soil pore
pressure which allows the consolidation of clays and the densification ~f sands.
large declines in groundwater levels have also been experienced in the Katy area,
about halfway between Houston and the site. These have been caused by rice
irrigation around Katy and the expansion of the City of Houston municipal wells
.
into that area. (Id.)
96. The Applicant performed studies to estimate the total decline in
piezometric levels in the site vicinity over the life of the plant taking into
consideration estimated future municipal, industrial and agricultural demands.
The estimates of municipal and industrial demands relied heavily on projections
done for and by the City of Houston. Potential agricultural demands were
estimated using three methods: (1) projecting historical trends; (2) postulating
that all areas having types of the soil often used for rice cultivation would be
under rice cultivation by the year 2020; and (3) assuming all non-fede'ral,
non-urban and one-half of the 1967 surveyed forested land would be under rice
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cultivation by the year 2020. The latter method was referred to as an "upper
bound" for water demand in the rural site vicinity. These total demands, in
conjunction with future plans to supply surface water to Houston, and the
recommended ultimate groundwater production in the Houston region were
used to estimate the total decline in piezometric levels in the site vicinity. The
results of these estimates of future agricultural lands that could be utilized for
rice irrigation indicated that factors other than ultimate agricultural develop.
ment of land, such as the limits on pump lifts that are economically feasible and
the quality of groundwater in the lower portion of the aquifer, will probably
control future drawdown. (Id., p. 12; Applicant's Ex. 3 '§2.5, Appendix F)
97. Based on the projected demands to the year 2020 discussed above, the
Applicant calculated a total decline or-about 140 feet at the site. The Applicant
estimated that a total decline of 400 to 500 feet would be the agricultural
economic limits for pump lifts. Considering water quality and well engineering
regardless of well economics, the Applicant estimated a total decline of about
700 to 800 feet. The Applicant concluded, considering all the above factors and
the uncertainties involved in projecting municipal, industrial and agricultural
demands to the year 2020, that a total decline of 200 feet in the site vicinity was
realistically conservative. (Staff Report, pp. 12-13)
98. The Staff and its consultants (Harz a Engineering Company) reviewed
each phase of the Applicant's study, independently checked each projection to
determine its conservatism, and reviewed calculational procedures and assumptions to 'assure their correctness and conservatism. Specifically, population
projections, per capita water demand, industrial projections, and projected local
demands for groundwater were checked against other' sources where possible to
assure their conservatism. Local conditions, such as onsite pumping and the
influence of the relatively large proposed plant cooling reservoir were also
evaluated; In addition, such factors as future groundwater legislation (the State
of ' Texas presently has no legal restrictions on groundwater withdrawal), the
availability of cost surface water supplies, and future agricultural trends were
,
considered. (Id., p. 13)
, 99. The Staff concluded, based upori its independent review, 'that the
Applicant's regional projections of future groundwater reqUirements (municipal,
industrial, and agricultural) and calculational procedures appear to be conservative. (Id.) The Board concurs.
100. Although the Applicant projected future agricultural demands for each
of the six counties around the site, no attempt was made to identify specific
areas where agricultural development is likely to occur. If development of
irrigated acreage were to occur as postulated by the Applicant, this total
groundwater demand could exceed the present withdrawal in the Houston area.
(Id" p. 14)
,
101. However, the drawdown experience in the Katy area is contrary to that
at Houston. Though the total groundwater withdrawal at Katy has exceeded that
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in the Houston area, the decline in piezometric levels is only about 100 feet, as
compared to as much as 380 feet in the Houston area since the tum of the
century. This difference is attributed both to basic dissimilarities in groundwater
development practices for industrial/municipal use as opposed to agricultural
use; i.e., high well density versus relatively widely spaced wells; and to the
relatively closer location of the Katy area to the zone of aquifer recharge. One
would normally expect changes in piezometric levels to be less near the recharge
area since the groundwater travel times would be relatively short and recharge
could occur more rapidly. The proposed plant is even closer to the aquifer
recharge zone than the Katy area. (Id., pp. 14.15)·
102. Therefore, agricultural development in the site area. similar to that
around Katy would be unlikely to result in development of a steep groundwater
gradient across the ACNGS site. Even if agricultural or industrial development
should occur very near the site involving large groundwater withdrawals similar
to that in the Houston area, the extensive groundwater ~onitoring system
required by the Staff would detect the resulting changes in piezometric levels,
and remedial action could be taken before safety.related structures would be
adversely affected. To assure that observation wells for the groundwater
monitoring system would be located properly, the Staff recommended that the
Applicant be required to identify those areas in the site vicinity that ·are most
likely to be utilized for irrigation. (Id., p. 15)
103. The influence of the proposed cooling reservoir and the possibility of
the formation of a groundwater mound were also considered. Such a mound is
considered unlikely since the Applicant plan's to cover the more permeable areas
of the bluff within the proposed reservoit
with clay, and the
bottom of the'
I
.
reservoir is primarily clay with a relatively low permeability. In any case, the
required monitoring system would detict such an occurrence and, should a
groundwater mound due to the cooling reservoir be formed that could
adversely affect safety.related structu/es, the Applicant would be required to
seal the reservoir to reduce the hazard. Feasible methods of sealing the reservoir
after its creation include the use of bentonite, hydraulic asphalt, or concrete.
Also, any mound that may be formed due to the Brazos River alluvium would
probably not extend under plant structures with any severe gradient. (Id.,
pp.lS.16)
.
104. The Applicant estimated the groundwater travel time of an onsite
accidental spill of radioactive liquids to the nearest public well (the City of
Wallis). The .Staffs independent analysis, conSidering travel time and dilution,
dispersion and ion exchange factors with the groundwater indicated that these
factors are not Significantly different than at other similar sites. (Id., p. 16)
105. The Board concludes that the site safety·related buildings may be flood
proofed and that an adequate safety·related water supply can be made available
without unique design requirements. We further conclude that groundwater
travel times, and dilu·tion, dispersion and ion exchange factors are not
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significantly different than at other similar sites. However, to assure that future
changes in groundwater demand very near the site do not create an adverse
situation, we would require an extensive groundwater monitoring system and, if
so indicated, that remedial action be taken if necessary.
GEOLOGY
106. As previously indicated (Findings 6·7), the State of Texas formally
withdrew its contentions respecting the adequacy of the evidence concerning the
effects of and the monitoring system for subsidence and differential subsidence,
on March 10, 1975. On the basis of informal notice of the State's intention, the
Board requested assurance that the . Applicant's and Stafrs preseritation
respecting the matters covered by the State's contention not be diminished
because of the State's withdrawal (see Board's letter of February 20, 1975),
which assurance was given (see Stafrs' letter of March 6, 1975). In accordance
with ·the Board's request, the Applicant and Staff each made an extensive and
complete presentation at the evidentiary hearing on March 11 and 12, 1975. The
presentation, covering all matters raised by the State, satisfied the Board
concerning the suitability of the site, most particularly in regard to geological
considerations. The State, continuing to participate· pursuant to 10 CFR
§2.71 Sec), cross·examined the Staff regarding its review and evaluation of the
site's geological and seismological characteristics and the monitoring system
proposed by' the Applicant to detect subsidence and differential subsidence'
(n.323.328).'
,
107. The site is situated adjacent to the Brazos River on the west Gulf
Coastal Plain Section of the Coastal Plain Physiographic Province. This province
lies in the Gulf Coast Structural Province, a geosyncline containing a thick
(20,000 feet at 'the site) sequence of Cenozoic sediments. The plant site is directly
underlain by two unconsolidated sedimentary units: the Beaumont Formation
(040 feet thick) and the Montgomery Formation (70·100 feet thick). These two
Pleistocene formations unconformably overlie the Pliocene age Goliad Forma~
tion which is 85 to 160 feet thick in the site area. The Miocene age Fleming
Formation·is present below the Goliad Formation. Recent Brazos River flood
plain and backswamp deposits, from 40 to 120 feet thick, occur within the
meander scar at the proposed· cooling reservoir location. (Applicant's Ex. 3,
p.2.5·2) '.
108. The ACNGS site is underlain by a system of normal Gulf Coast fault
structures referred to as ."growth faults:" These faults are typical of the Gulf
Coastal Plain in that· they exist at great depth (10,000 feet at the site) and they
ceased to be active over 40 million years ago. The Staff has confirmed the
Applicant's determination that these faults are non·tectonic in nature and pose
no threat of surface displacement. (Testimony of Gammill, et 01., pp. 18·19 [fo1.
Tr.303])
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109. In areas where growth faulting extends to the near surface these faults
may be susceptible to continued or accelerated differential compaction due to
increased effective stresses caused by groundwater withdrawals. (Testimony of
J. W. Mitchell, pp. 26·27 [foi. Tr. 104]) Since there are a number of near surface
faults in the Houston area which may have experienced reactivation caused by
groundwater withdrawal, the Applicant undertook an extensive analysis of the
potential for reactivation of the growth faults underlying the site. This extensive
analysis involved projection of subsurface faults to the surface .. utilizing very
conservative assumptions. The subsurface faults, identified by a variety of
geophysical investigations, confirmed that the closest surface intersection would
be 1%miles north of the site and that the maximum upward extent at the site is
approximately 10,000 feet below the ground surface. The Staff has confirmed
the Applicant's conclusion that the present lithostatic stresses on the' faults at
this depth are so large as to prohibit reactivation. (Testimony of Gammill, et al.,
p. 19 [foi. Tr. 303])
110. The Applicant identified a number of photographic tonal anomalies
(often referred, to as "linears") passing through the plant site. The study of tonal
anomalies has long been a tool used by geologists to identify possible geologic
structure. (Testimony of J. W. Mitchell, p.25 [foi. Tr. '104]) However, it is
emphasized that linears have no geological significance in and of themselvesthey are indicators only. Once it is shown that there are no geologic structures or
faults associated with the linears then the linears are of no further importance.
The Applicant has shown that the lin ears in the site area have no relationship to
faulting or geologic structure in the site area. In this regard. the Applicant's
analysis gave particular attention to two linears identified by the Texas Bureau
of Economic Geology ("TBEG"). The TBEG had identified to the Applicant and
the Staff two Iinears of regional extent in the site area. linear No . .! trends
southwest, northeast and, while it is not visible at the site, its projection through
the site from the southwest is continuous with a linear northeast of the site.
linear No.1 coincides with the Hockley scarp (the possible surface expression
of a fault) at distances between about 25 and 55 miles northeast of the site.
(Applicant's Ex. 3, p. 2.5·J5) Linear No.2 trends through the site, crossing the
0
first near the site at an angle of 20 to the east. (Applicant'S Ex. 3, p. 2.5·J6)
'Ill. The Applicant's extensive geophysical analysis of the site combined
with ground reconnaissance, demonstrated conclusively that the linears were not
,observable on the ground in the site area and that the linears had no relationship
to faults or geologic structure in the site area. For further confirmation that the
linears did not have structural Significance at the site, the Applicant undertook a
regional study to determine whether the two linears, identified by the TBEG
were coextensive with regional geological features. Exhaustive examination of
geophysical data from the Katy Oil Field was reviewed because the linears both
. pass through the ,field. No evidence of faulting was found. (Applicant's Ex. 3,
pp.2.5·J6, 2.5·17) Southwest of the site, the Applicant conducted extensive

subsurface studies consisting of numerous seismic reflection profIles and three
subsurface profIles constructed from deep well geophysical logs. (Applicant's
Ex. 3, p. 2.5.J6) Faults identified in the subsurface were projected to the surface
and shown not to correlate with the mapped linears. The Staff has concluded
that the Applicant's investigation demonstrates that the two lin ears which pass
through the ACNGS site are associated over segments of their extent with
surface faults or with surface projections of known faults at depth but that no
associated faulting extends closer than 20 miles to the site, and therefore, within
the site area no structural or other geologic cause of the lin ears exists that poses
a hazard ,to the site. The Board agrees with the conclusion of the Staff and the
Applicant in regard to the matter of the linears.
112. On the basis of Applicant's and the Staffs investigations (which
included mappings, ground reconnaissance, trenching, logging and supplemental
seismic reflection profIling) it is established that the linears crossing the site are
not related to subsurface faults or other geological anomalies nor to topographi·
cal features which imply a hazard of ground failure at the site or otherwise
affects its suitability or safety. (Testimony of Gammill, et al., p.22 [fol. Tr.
303]) The Board so finds.
113 .. In addition to the extensive analysis of faulting, the Applicant
investigated the potential for subsidence at the site. Of particular concern is the
fact that groundwater withdrawal in the Houston area has influenced the broad
regional (or "areal") subsidence which is occurring naturally as a result of the
geologic processes in the Gulf Coast area. There are several known mechanisms
that can result in ground subsidence: natural consolidation, soil collapse, mineral
extraction and groundwater withdrawal. Each of these mechanisms were
considered at length during the course of the investigation for the ACNGS site
(Testimony of J. W. Mitchell, pp. 29·35, [fol. Tr. 104]), and it was concluded
and concurred with by the NRC Staff that subsidence resulting from
groundwater withdrawal is the only subsidence mechanism of concern. (Testi.
mony of Gammill, et al., p. 28 [fol. Tr. 303])
114. Subsidence resulting from groundwater withdrawal is primarily a
function of the amount of groundwater drawdown (or decline of piezometric
surface) and the physical properties of the aquifer (i.e., thickness of aqUifer,
percent of clay in the aquifer, consolidation characteristics of the clay).
Groundwater in the vicinity of the site is drawn primarily from the Evangeline
AqUifer. This aquifer is also a major source of water for the City of Houston.
Due to large withdrawals of groundwater in the Houston and surrounding
agricultural areas, piezometric groundwater levels are declining. The Applicant
has estimated that piezometric levels in the site vicinity have dropped from 8 to
16 feet during the past 16 years. By comparison, piezometric levels in the
Houston area have declined more than 300 feet in the last 30 years. Large
declines in groundwater levels have also been experienced in the Katy area
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(located about halfway between Houston and the site) due to rice irrigation
, around Katy and the expansion of the City ,of Houston municipal wells into that
area. (Applicant's Ex. 3, pp. 2.5.G8, 2.5·17)
115. In order to evaluate the possible magnitude of areal subsidence during
the life of the plant, the Applicant made an evaluation of future groundwater
demands based on three categories of use: (a) municipal; (b) industrial;
(c) agricultural. This study was done in parallel with, and using data from, an
extensive study prepared by a consultant for ,the City of Houston, which study
evaluates not only the demand for groundwater but also, the availability of
water, taking into consideration limitations on groundwater use. The limitations
on groundwater use include the physical properties of the aquifers, water quality
of the aquifers, economic pumping limits and subsidence in the immediate
vicinity of Houston. (Testimony of J. W. Mitchell, pp. 37·38 [fol. Tr. 104]) The
extrapolation of data presented in the City of Houston report and independently
. assessed by the Applicant indicates that the expected drawdown at the plant site
:will be 60 feet during the life of the plant. The Applicant further conservatively
assumed drawdowns of SO feet due to agricultural use in the vicinity of the site
and 30 feet due on·site usage. On this basis, total groundwater drawdown dueto
the demands discussed above, would be 140 feet. Notwithstanding the fact that
140 feet is considered a very conservative estimate of the actual drawdown
expected, a 200 foot total drawdown was adopted as a basis for evaluating
effects at the site. (Testimony of J. W. Mitchell, pp. 3942 [fol. Tr. 104]) The
Staff and its consultants (Harza Engineering Company) made an independent
review and analysis of potential groundwater drawdown, and concluded that the
Applicant's assumptions were conservative. (Testimony of Gammill, et. al.,
pp. 12·15 [fol. Tr. 303])
, .
116. It ,is conservatively predicted that there will be 2 feet of areal
subsidence resulting from the 200 feet of assumed drawdown in the site vicinity.
(Testimony of J. W. Mitchell, pp. 43,49·51 [fol. Tr. 104]) This is less than in
some parts of the Houston area where drawdown of the piezometric surface on
the order 380 feet has caused surface subsidence of about 8 feet. (Testimony of
Gammill, et al., p.30 [fol. Tr. 303]) Assurances that subsidence on the scale
experienced in the Houston area will not occur at the site are based on a .variety
of geological and other dissimilarities between Houston and the site area. For
example, in the areas of maximum subsidence in Houston up to 70% clay
content has been reported in the aquifer, whereas the aqUifer at the site is
composed of about 40% clay. At least four other major differences in subsoil
and hydrological conditions between the Houston area and the site were
. identified. Based on these differences, the Staff supported the Applicant's
conclusion that subsidence comparable to that in Houston was highly unlikely to
occur at the site. (Testimony of Gammill, et al.• pp. 31, 32 [fol. Tr. 303])
Moreover, the estimate of approximately 2 feet of areal subsidence as reasonable
and conservative was independently confirmed by Staffs consultant. (USGS
letterofMarchlOatp.3 [fol. Tr. 303])
,
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117. In addition to analyzing the potential for subsidence at the site, the
Applicant investigated the potential for ground failure due to withdrawal of
groundwater, which is known to cause (i) reactivation of faults; (2) tension
cracking; and (3) slumping. As stated earlier, the high confining stresses on the
growth faults beneath the site would prevent their reactivation by groundwater
withdrawal; (Testimony of J. W. Mitchell; pp. 44,45 [fol. Tr. 104] ; testimony
of Gammill, et aL, pp.34-37 [fol. Tr. 303] ; also see par. 72)
118. As to the matter of tension cracking, studies by both the Applicant and
the Staff demonstrate that stresses may form along the edges'of a subsidence
bowl and if the stress is large enough, tension cracks may form. The Applicant
undertook an analysis of the potential for tension cracking at the site and
determined that potential horizontal strains would be extremely small and
would not cause tension cracking. (Testimony of J. W. 'Mitchell, pp. 4749 [fol.
Tr. 104]) The Staff concurred in the Applicant's conclusion that tension
cracking is' not likely to occur at the site. (Testimony of Gammill, et al., pp. 32,
33 [fol: Tr.303]); however, the Staff has recommended that the Applicant
modify its monitoring program so as to monitor for horizontal strains.
(Testimony of Hendron, pp. 1-5 [fol. Tr. 303]) The Applicant has agreed to
make such revisions'in its monitoring program. (Te. 323)
, 119; The Applicant and the Staff have made detailed analyses of the
potential for ground slumping or failure which would result from abrupt
differential piezometric declines across near-surface impermeable boundaries.
The Applicant concluded that the distribution of clays within the Evangeline
Aquifer is such that an impermeable boundary (which is an essential pre-condition for this phenomenon) could not exist. (Testimony of J. W. Mitchell,p.46
[fol. Tr. 104]) The U. S. Geological Survey questioned whether on the basis of
current information the Applicant had sufficient data to demonstrate the
validity of this conclusion; viz. stratigraphic distribution and physical properties
of the aqUifer at depths below 300 to 500 feet. (USGS letter of March 10, 1975,
p.6 [fol. Tr. 303]).' 8 The NRC Staff, however, assumed for purposes of a
"worst case" analysis "an extreme condition [that] could not be realized" (Le.,
a vertical stratigraphie boundary) and calculated approximately 7 inches of
differential subsidence over a distance of 500 feet. (Testimony of Gammill et al.,

1 a Letters from the U. S. Geological Survey under dates of February 14 and March 10,
1975, were received in evidence, constituting Interim reports of that agency in its role as
consultant to NRC (fol. Tr. 303). Although the USGS expressed certain concerns regarding
subsidence questions, the USGS witness sponsoring the letters stated that certain questions
were addressed in amendments to the PSAR which had not been completely reviewed and
were, therefore, not addressed in the USGS question and testified that each had been
considered and addressed by the NRC in its report on site suitability and supplementary
testimony, with specific references. (Tr. 319-320)
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p. 45) In contrast the Applicant's predictions of differential subsidence resulting
from the same piezometric drawdown, but not'incluCling the extreme assump.
tion' of' a vertical boundary,is %inch' per 1000 feet. (Testimony of J. W.
Mitchell, p. 51 . [fol. Tr. 104]) The Staff concluded, however, that' differential
subsidence'resuiting'from the extreme assumption of such a verticru stratigraphic
boundary presented no safety hazard, in that such subsidence would be detected
by the Applicant's monitoring program. (Testimony 'of Gammill, et al., pp.
:3743 [fol. Tr. 303]) The Applicant intends; however, to perform confirmatory
analyses of-the stratigraphy to the bottom of the Evangeline AqUifer at the time
of installing the subsidence monitor which will be us~d in the monitoring
,
program. (Tr. 323)
120. The Board finds that the groundwater withdrawals anticipated by the
Applicant and Staff are' conservative. Moreover, the evidence of record is
convincing that such groundwater withdrawals will not cause ground failure.
There is 'a potential for gradual differential subsidence across the plant site, but
this would be more than adequately accommodated by the design criteria for the
'plant (Testimony of J. W. Mitchell, p. 51 [fol. Tr. 104]), and NRC Staff experts
have concluded that 'any strains placed on structures, piping, etc. reSUlting from
'differentiai subsidence could be' accommodated with reasonable and technologi·
cally available 'design measures. (Testimony of R. J. Kiessel and C. P. Tan,
pp. 1-4 [fol. Tr. 303])
I
, 121. The evidence of 'record demonstrates that the Applicant's monitoring
p'rogram' could detect subsidence long before such subsidence presented a'safety
hazard. (Testimony of J. W. Mitchell, pp. 51·54 [fol. Tr. 104]) The Applicant's
subsidence monitoring program is described in detail in Exhibit 3, at pp. 2.5·GI6
to G18, 'and can be bi'iefly described as'including the systematic reading, study
and evaluatiori of the data obtained from'site and plant area piezometers, site
and plant area settlement monuments, plant structure settlement markers and a
1500 foot deep subsidence monitor. The plan't site piezometric readingS would
be compared' with -those obtained' by the U. S. Geological Survey from
observation wells in the Houston and Katy areas for a regional comparison. The
plant site level network would be related to a subsidence monitor at the plant
site anchored in the bottom of the Evangeline AqUifer (1,500 feet). While there
was some question raised as to the details of the monitoring program, both the
Staff and the USGS agreed that monitoring program of the nature proposed by
the Applicant would be a feasible program. (Tr. 321)
.
. '122. The Board finds that the potential for subsidence at the site due to
hydrocarbon 'extraction is extremely remote. Despite the fact that the Texas
Gulf Coast is an area of extensive hydrocarbon production, the Applicant has
presented evidence establishing that there is a very remote chance of there being
extractable hydrocarbons or other minerals at the site. (Testimony of J. W.
Mitchell, pp.29.33 [fol. Tr. 104]) Even if hydrocarbons did exist at the site,

a
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conditions necessary for subsidence due to hydrocarbon extraction are nonexistent at the sit~. (Testimony of J. W. Mitchell, pp. 32, 33 [fol. Tr. 104]) ,
123.- The site is located in the Gulf Coastal Plain Tectonic Province. The
Gulf .Coa~tal Plain Tectonic Province projects well into the central United States
in the Mississippi Embayment, but it narrows southward into Mexico where it is
'partly interrupted by the folds of the Cordillera; it widens again farther south in
the Yucatan Peninsula. (Staff Report, p. 45) ,
124. For the purposes of establishing the Safe Shutdown Earthquake (SSE)
for nuclear power plants, the Staff recognized that'different regions of this large
geologic province exhibit vastly different levels of seismicity. In particular, the
Staff recognized three seismic zones: (1) the Mississippi Embayment Earthquake
Zone; (2) the zone of the intersection of the Ouachita Tectonic Belt and Wichita
structural system; and (3) a Gulf Coast Seismic zone. The closest approach of
earthquakes associated with the Mississippi Embayment Earthquake zone is
considered to be near Memphis, 'Tennessee, over 400 miles from the site. Within
the remainder of the Gulf Coastal Plains (the region between west Florida and
where the Gulf Coastal Plain is narrowed and partly interrupted by the folds of
the Cordillera in Mexico), there is very little seismic activity. (ld.)
"
125. Few small earthquakes have been recorded and none larger than
MMVII I9 have been noted. It is unlikely that any typical MMVII.event would
have escaped detection, because they are felt over a large area. Strictly speaking,
intensity is a measure of damage at a place and not of the energy (magnitude) of
the earthquake, although correlations have been made between earthquake
magnitUde and epicentral intensity. (ld., p.46) Only during the last 10 to 15
years have enough instruments been available to locate smaller earthquakes in
the Gulf of Mexico. Few earthquakes have occurred during this time in the Gulf
and none larger than magnitude 4.8 (which corresponds to about a typical
,
MMVI). (Id.)
126. One of the two MMVII earthquakes that have occurred in the' general
area o( interest is the, 1882 earthquake located near Paris, Texas north of
Mexia-Talco fault zone in the Ouachita Tectonic Belt.·This earthquake is located
in a complex region where the Wichita structural system interSects the Ouachita
Belt. The two tectonic belts are penecontemporaneous, and apparently interfere
structurally in the area of the intersection. This region is considered to be a
separate tectonic province. The closest approach of this province to the site is
about 300 miles. (ld.)
•'
127. Both the Mississippi Embayment Earthquake Zone and the zone in
which the 1882 Paris, Texas earthquake occurred are so remote from the
ACNGS site that the resulting intensity at the site from earthquakes located in
these zones is less than would occur at the site from a random earthquake
located in the Gulf Coast Seismic Zone. (Id.)

J

'Intensity as measured on the Modified Mercalli Scale.
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128. The largest earthquake in the Gulf Coast Seismic Zone (using a regional
correlation bet'ween intensity, felt area and magnitude) is the intensity MMVI
event centered near Donaldsonville, Louisiana in 1930. The 1891 Rusk, Texas
earthquake is atypical, although it apparently caused intensity VII damage over a
very small area, 'the earthquake was only reported at Rusk. Typically, an
intensity MMVII earthquake is felt over an area of 50,000 to 100,000 square
miles. The Board agrees with the St~frs conclusion that the available data do not
support the assessment of the Rusk event as a true MMVII earthquake but must
be considered as a very small shallow earthquake. (ld., p. 47)
129. The Staff has concluded that an earthquake of intensity MMVI
(Tr.318-319) and O.lg is a conservative representation of the maximum
earthquake in the Gulf Coast Tectonic province (Staff Report, p. 47).
130. On the basis of its review, the Board concludes that there are no
seismological characteristics at the site of the ,proposed ACNGS for which
appropriate design cannot be provided.
METEOROLOGY
131. The proposed AlIens Creek site is located in a region where average
atmospheric dispersion conditions 'are' generally, more favorable than most other
areas of the country. A description of meteorological conditions at the site,
including'the climatology of the region, local meteorological conditions, and
expected severe weather, is presented in Section 2.6 of the Final Environmental
Statement for the plant,issued in November 1974 (Staff Ex. I) (ld., p.48) ,
132. The Applicant has provided meteorological' data (in jOint frequency
form as recommended in Regulatory Guide 1.23) from the onsite tower for the
period August. 1972 through July 1973, with data recovery exceeding the
recommended minimum value of 90 percent. These data were used in the
evaluation of short-term accidental releases and expected routine releases from
buildings and vents. (ld.)
133. Based upon a comparison of the short-term atmospheric dispersion
. values at the exclusion distance (1320 m) with similar values at other sites, the
dispersion conditions at the ACNGS site are better than those at about 50
percent of the' sites which have been reviewed and found to be suitable for
nuclear power plants. The ACNGS plant design is consistent with the Regulatory
Tornado Model (360 mph maximum wind speed) 'which is adequately
conservative for this region of the country. (ld.) The Board concludes that there
are no meteorological characteristics that would preclude site acceptability.
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IV. CONCLUSIONS OF LAW
, 134. The 'matters reviewed to date, which ~r~ reflected in the foregoing
,fi'ndings, have demonstrated no reason why the ACNGS site is not a suitable
location for nuclear power reactors of the general size'and type proposed under
the requirements of the Atomic E~ergy Act of 1954, as amended, arid
Commission regulations promulgated thereunder.
' . ,

•

I

,

'

"

V.ORDER
135. Based upon the Board's Findings and Conclusions, IT IS ORDERED
that this Partial Initial Decision (as' it may be subsequently modified) shall
constitute a portion of the Initial Decision to be issued upon completion of the
remaining environmental and site suitability matters and the radiological health
and safety phase of this proceeding.
136. IT IS FURTHER ORDERED, in accordance with Sections 2.754,
2.760, 2.762, and 2.764(a) of the Commission's Rules of Practice, 10 CFR
Part 2, that this Partial Initial Decision shall be effective immediately and shall
constitute the final action' of the Coriunission forty-five (45) days after the 'date
of issuance hereof, subject to any review pursuant to the Rules of Practice.
Exceptions of this Partial Initial Decision and supporting briefs may be filed by
any party within seven (7) days after the service of this Partial Initial Decision.
Within fifteen (15) days thereafter (twenty (20) days in case of the Staft) any
other party may file a brief in support of, or in opposition to, the exception.
THE ATOMIC SAFETY AND
LICENSING BOARD
Glenn O. Bright, Member
Dr. E.l.eonard Cheatum, Member
Frederic J. Coufal, Chairman
Dated at Bethesda, Maryland,
this 11th day of November, 1975.

'(
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UNITED STATES'OF AMERICA
NUCLEAR REGULATORY COMMISSION

LBp·75·67

ATOMIC SAFETY AND LICENSING BOARD

Thomas W. Reilly, Chairman
Dr. Marvin M. Mann, Member
Dr. John R. Lyman, Member

In the Matter of

Docket No.STN 50·437
November 12, .1975

OFFSHORE POWER SYSTEMS
(Manufacturi~g

License for .
Floating Nuclear Power Plants)

Upon applicant's,motion to dismiss ol)e of the intervenors as a.party, or
alternatively to impose sanctions as a result of that intervenor's refusal to
comply with the Licensing Board's order requiring responses to appiicant's
interrogatories, Licensing Board finds that the intervenor's failure to obtain
counsel cannot vitiate its responsibility to prosecute its case in accordance with
the requirements of the Commission's Rules of Practice, that it is accordingly in
default, that the alternate sanctions suggested, respectively, by the applicant and
the staff are inadequate, and that the intervenor should be dismissed from the
~ce~~.
.
.
Motion to dismiss granted; dismissal action stayed for 10 days to permit
intervenor to respond to discovery. requests and apply to the Board for vacation
of the dismissal order.
RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES
Status as a party to a Nuclear Regulatory Commission proceeding affords
certain rights and involves certain obligations. While every party to such a
proceeding has a right to counsel, the exercise of that right is not an absolute
necessity for meaningful participation in the hearing process. A party that has
refused to take action to obtain counsel cannot rely on its lack of counsel to
vitiate its obligations to cooperate in the orderly, required procedures of a
hearing, including discovery.
..
.
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RULING ON APPLICANT'S MOTION
TO DISMISS "ACCCE" AS A PARTY
The Atomic Safety and licensing Board ("the Board")has before it for
consideration the Applicant's Motion to Dismiss ACCCE as a Party or, In the
Alternative, For Sanctions. The pertinent facts are as follows:
1. "ACCCE" is the Atlantic County Citizens Council on Environment,
which organization was admitted as a party intervenor by this Board's order
of May 21,1974 (Second Prehearing Conference Order).
2. On December 20, 1974, Applicant initially submitted to ACCCE on
an informal basis certain questions which Applicant desired ACCCE to
answer.
3. After repeated attempts on the part of Applicant to obtain answers to
the informal questions referred to in Paragraph 1 above, Applicant, on or
about May 28,1975, pursuant to 10 CFR' §2.740(b) of the Rules of Practice
of the Nuclear Regulatory Commission ("Commission"), transmitted to
ACCCE and filed with the Commission, with service on all parties of record,
"Offshore Power Systems' Interrogatories to Atlantic County Citizens
Council on Environment" (Interrogatories").
4. The Interrogatories were accompanied by a letter dated May 28, 1975,
from counsel for Applicant to ACCCE. In the letter transmitting the
Interrogatories, Applicant sent ACCCE a copy of §2.740(b) of the Rules of
Practice and advised ACCCE that §2.740(b) required 'ACCCE to respond to
the Interrogatories within 14 days after receipt thereof unless a shorter or
longer time period was allowed by this Board.
5. ACCCE did not petition this Board for an extension of time within
which to answer the Interrogatories, and to date ACCCE has failed and
refused to answer the Interrogatories propounded by Applicant ..
6. The Interrogatories submitted by Applicant on May 28, 1975 'were
identical in substance to the questions initially submitted to ACCCE on an
informal basis on December 20,1974.
.
7. By registered letter dated June 19, 1975, Applicant's counsel notified
Dr. Willard Rosenberg and Messrs. Harold B. Abrams and John F. Williamson
of ACCCE that the 14-day interrogatory answer period prescribed by
§2.740(b) had expired.
8. Having received no response to the Interrogatories, or any notification
of a time when such response might be forthcoming, Applicant on August 1,
1975, filed with this Board a "Motion to Compel Answers by Atlantic
County Citizens Council on Environment to Interrogatories Propounded by
Offshore Power Systems".
9. Applicant's Motion to Compel Answers was argued at the Third
Prehearing Conference held by this Board on August 13, 1975. At that
Prehearing Conference this Board discussed with ACCCE its responsibility as
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a party 'intervenor (Tr. 508-509) and advised ACCCE that it was its
"responsibility as 'a party to'the proceeding to respond to interrogatories".
(Tr. 509) The Board orally granted the motion to compel answers. (Tr. 510)
10. In the Third Prehearing Conference Order dated October 14, 1975,
the Board noted that it had granted the Motion to Compel Answers and
"entered an oral order that ACCCE fIle responses to Applicant's Iriterrogatories on or before September 17. 1975" .
. 11. ACCCE failed to respond to or answer the Interrogatories by the
date set by the Board.
12. By registered letter dated September 26, 1975, to Dr. Rosenberg and
Messrs. Abrams and Williamson, counsel for Offshore Power' Systems noted
that Applicant had not received answers to the Interrogatories and requested
return mail advice as to when the answers would be furnished.
13. On October 2, 1975, by letter from Dr. Rosenberg to counsel for
Applicant, ACCCE advised that it had made a "firm decision" that it would'
not proceed with discovery. The letter set forth all of the arguments which
ACCCE previously had made to the Board as to why it would not comply
with discovery. In his letter of October 2, 1975, Dr. Rosenberg recognized
that the Board had ordered ACCCE to respond to the Interrogatories by
September 17 and that the Board had told ACCCE it was its obligation to
answer the Interrogatories. Nevertheless, ACCCE continued in 'its refusal to
do so.
.
Copies of all pertinent correspondence referenced above were attached as
exhibits to Applicant's October 31, 1975 "Motion to Dismiss ... ," copies of
which were served on all parties, including ACCCE. There has been no reply
from ACCCE to the Applicant's Motion.
.
The Staff opposes the Motion to Dismiss but suggests alternative sanctions
which the Board does not find satisfactory. Similarly, the Board does not prefer
the Applicant's proposed alternative sanctions over outright dismissal. In each
case, the alternatives would leave ACCCE in a sterile sort of participation that
would exalt the form of "party" status over the substance of mere silent
presence in the hearing room.
'
There is no reqUirement that a party to an NRC proceeding "must" have
legal counsel, but there is a definite requirement that each party to the
proceeding, whether with or without counsel, perform their procedural duties in
accordance with the Commission's Rules of Practice (10 CFR Part 2), and do so
in a diligent; timely fashion. This includes answering or responding to documents
flied by adverse parties, within the time periods established by the Rules or the
presiding Board. A party cannot, at one and the same time, claim entitlement to
all the "rights" of a party while claiming immunity from the basic "duties" of a
party. Insofar as the technical complexities of the Commission's Rules of
Practice are concerned, and occasional minor lapses or inadvertent deviations
therefrom by "layman" parties, Boards have consistently been more liberal and
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helpful to parties unrepresented by counsel, and patiently have endeavored to
assist them in their honest efforts to understand and comply with the Rules.
Thus, it cannot be said that representation by legal counsel is an absolute
necessity for meaningful participation in the hearing proc~ss. In fact, it has not
been unusual for organizations and individuals to appear on their own behalf in
such NRC license proceedings; nor w~s it im unusual occurrence in similar license
•
proceedings before the Atomic Energy Commission.1 · ·
Without question every party has a ','right" to counsel, but this is not
equivalent to saying that any party may indefinitely "sit on his rights," to wit:
refuse to retain counsel and then refuse to cooperate in the orderly, required
procedures of the hearing process on the grounds that he ,still does not "have"
counsel (i.e., has taken no action to obtain legal counsel).
\. ;,
Apparently the participation envisioned by ACCCE contemplates exercising
only their rights as a party and not their obligations. Status as a party affords
certain rights, including the right to ask questions; but it aiso involves certain
obligations, including the duty to answer questions of other parties to the

I See also Third Prehearing Conference transcript, at 508-509, 510:
CHAIRMAN HEAD: Gentlemen, let me advise you first that as I indicated to you, while
it would cenainly. be in your best interests to have counsel, you have on behalf of your
organization moved to intervene in the proceeding, you have been granted intervenor
status.

As I am sure I indicated at the earlier prehearing conference that that carries with it
responsibilities that you will have to fulfill with or without counsel. While the Board is
sympathetic to your attempts to obtain counsel, they appear to be worthwhile attempts" '
it does not relieve you or your organization from the responsibility of responding to
.1
.
legitimate discovery reque~ts, such as the ones made in this panicular case:
Your organization has entered into this proceeding as a party, and as its representatives,
you must bear the responsibility for carrying out the representation. That includes
responding to legitimate discovery requests.
The requests all appear to be related to contentions you have filed in the proceeding,
and despite the fact that you have made efforts to obtain' counsel, it is your
responsibility as a party to the proceeding to respond to the interrogatories that have
been put to you and to other legitimate discovery requests •

•••
As ~ result, the Board is going to grant the motion to compel and it is g~ing to order
that you respond to the interrogatories. Other pro se intervenors, either individually
representing themselves or organizations without counsel, appear in many of these
proceedings, they are able to respond in a legitimate and responsible manner to
questions.
The Board and other Boards that· deal with individuals Without counsel take into
account the fact that they are not represented. However, the Board cannot ignore the
rules of practice of the Commission, and must require t~at you comply with those rules.
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'.

proceeding. There are appropriate questions to be asked before the evidentiary
hearing (Le., discovery interrogatories, depositions of opposing parties, etc.) and
there are questions to be asked at the evidentiary hearing (i.e., examination,
cross-examination). 'But these rights to ask questions are on a "two-way street".
A party may not insist upon his right to ask questions of other parties, while at
the same time disclaiming any obligation to respond to questions from those
other parties. This is a basic rule of any adjudicatory proceeding, whether it be a
judicial trial in court or an administrative hearing.
While we sympathize With the fact that there are economic considerations in
retaining legal counsel, we cannot countenance any party continuously claiming
the right to counsel while indefinitely refusing to obtain counsel. The unused
right to counsel does not vitiate the o~Jigations ora party to prosecute his case
in accordance with the requirements of the Commission's Rules of Practice.
It is obvious from the long time period since the Applicant's initial informal
discovery requests to ACCCE and the elapsed time after each successive and
more formal request from the Applicant to ACCCE, as well as from the frank
and unambiguous responses of ACCCE, that this Intervenor has no intention of
properly responding to the Applicant's discovery requests nor of complying with
this Board's Order compelling such response.
Accordingly, it is the Order of this Board that ,the Atlantic County Citizens
Council on Environment ("ACCCE") be DISMISSED from this license proceeding, and shall no longer have the status as a Party-Intervenor therein, pursuant to
the "Default" provisions of the Commission's Rules of Practice (§2.707).
-,
However, the dismissal action shall remain stayed for a period of· ten (10)
days from the date of this Order. In the event ACCCE complies with the earlier
Order of this Board compelling its proper response to the discovery requests of
Applicant before the expiration of said ten (10) days, then this Order will be
vacated upon application to this Board and proof of compliance. Otherwise the.
dismissal ordered in the preceding paragraph will take effect automatically at the
end of the period, without further action by this Board.
'. It is so ORDERED.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD
Thomas W. Reilly, Esq.,
Chairman
Issued at Bethesda, Maryland,
this 12th day of November, 1975.
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'UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

LBP-75-GB

ATOMIC SAFETY AND LICENSING BOARD

Douglas V. Rigler, Chairman
John M. Frysiak, Member
Ivan W. Smith, Member

In the Matter of
TOLEDO EDISON COMPANY AND
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

Docket Nos. SO-346A
SO-SOOA
SO-S01A

(Davis-Besse Nuclear Power Station,
Units 1,2 and 3)
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY, ET AL.

(Perry Nuclear Power Plant,
Units 1 and 2)

Docket Nos. SO-440A
, SO-441A
November 19, 1975

Upon applicants' motion in antitrust proceeding to amend contentions
previously accepted by licensing Board, and for modification or clarification of
certain portions of Board's previous prehearing conference order, the licensing
Board concludes (1) that a previous ruling should be modified to limit the City
of Cleveland in its case·in-chief to contentions set forth iri its petitions to
intervene and to preclude the City from introducing affirmative evidence having
no apparent direct relevance to its interests; (2) that applicants understand the
Board's view with regard to "nexus" between the "situation inconsistent" and
activities under the license and no further clarification is required; and (3) that
witness and document lists may be supplemented upon a showing of good cause.

ATOMIC ENERGY ACT: RELATIONSHIP BElWEEN
LICENSED ACTIVITIES AND SITUATIONS
INCONSISTENT WITH ANTITRUST LAWS
A "situation" inconsistent with the antitrust laws may be comprised of a
number of events or incidents, each legal in and of themselves, but collectively
illegal or inconsistent with the policies underlying the antitrust laws. This overall
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situation must have a substantial nexus to .the licensed activities, but there need
not be shown a direct nexus between each individual practice and act
contributing to the overall situation and the activities under the license.

ORDER AND MEMORANDUM RULING ON
APPLICANTS' OBJECTION TO THE SIXTH
PREHEARING CONFERENCE ORDER
By papers filed October 8. 1975, Applicants object to and request
modification' or clarification of portions' of the Sixth Prehearing Conference
Orde~
,
'
.
'
,
First, Applicants restate their request for an order to the effect that "The
City should not be permitted to introduce any evidence in this proceeding
regarding the competitive situation in the sen;ce areas of any Applicants other
than CEI." Applicants correctly would not exclude eVidence regarding other
applicants if it concerns alleged anticompetitive conduct affecting the City.
Second, Applicants seek clarification of the Board's modification of Matter-inControversy #11 relating to n e x u s . '
,
,
1. In our order permitting City to present the case set out in its' Statement
Informing Applicants of the Nature of the Case to be Presented, we rejected the
Applicants' earlier efforts to limit City in its proof.
We have reconsidered that ruling. The Board now believes that unlimited
participation by City is not essential to a full and complete record and that the
Board should be guided in this respect by Northe;n States Power Company
(prairie Island Units 1 and 2), ALAB-244. RAI-74-11, 857, 863 et seq.
In its Statement of the Nature of its Case, City materially enlarges upon its
three petitions to intervene and now refers to activities outside CEI's service area
which have no apparent direct relevance to City's interests as set forth in those
petitions. City contends that such evidence relates to a possible conspiracy and
thus falls within its petitions. 1 We do not believe that a fair reading of the City's
petitions support its contention. In any event. City recognizes that Justice and
the Staff intend to produce such evidence. The Board is i::onfide~i that Just'ice
and Staff wiII competently pursue the additional areas of concern to City. City
will therefore be limited in its 'case-in-chief to contentions set forth in its

I At the Sixth Prehearing Conference, City responded to a patently incorrect statement
by Applicants c,?nceming the scope of City's petitions to intervene as they relate to
Applicants other than CEI. (Tr. 1199-1202) City has not responded to Applicants'
objections of October 8, 1975 upon which we now rule.
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petitions to intervene as those· contentions have been particularized in its
Statement of the Nature of its Case. 2
.
2. Applicants request a clarification' of-the Board's Modification of Matterin-Controversy #11 relating to "nexus." This request is apparently generated by
a' concern that the Board does not fully understand Applicants' position on this
vital issue. Applicants may be assured that this Board does understand their
position. Applicants' fear that they may be " ... deprived of the opportunity to
develop fully at the evidentiary hearing their nexus position ... ", (p.7), is
unwarranted.
The Board has reread the relevant portion of the Sixth Prehearing
Conferen'ce Order and appreciates why Applicants seek to be assured that their
positions have been understood. The statement on page 5 of the Sixth
Prehearing Conference Order that "we find the parties to be in substantial
agreement in their appraisals of Matter-in-Controversy #11 " (underlining added)
was not intended to mean that Applicants agree with their adversaries, but that
all parties understand the issue.'
"
Further, the, Board observes that there have been two separate concepts
advanced by the parties concerning the cumulative effect of separate practices.
ALCOA and IBM3 have been cited for the authoritY,that separate practices,
legal or illegal, regardless of "nexus", may be "bundled" to describe a larger
anticompetitive scheme. A "situation" may be comprised of a number of events
or incidents, each legal in and of themselves, but collectively illegal or
inconsistent with the policies underlying the antitrust laws. This does not meet
the thrust of Applicants' position.
.
' , I " " ,
In respect to nexus, we perceive Applicants' position to be that the 'overall
situation inconsistent with the antitrust laws must have a significant nexus to 'the
licensed activities and that each individual practice relied upon to desc'ribe the
overall inconsistent situation must also be shown to have a direct nexus
to the
.
licensed activities .
. The parties adverse to the' Applican ts recognize, as they must; that the
overall situation inconsistent' with the antitrust laws must have a' substantial
nexus to the licensed activities, but argue that they are not require'd to establish
a direct nexus between each individual practice and act contributing 'to the
overall inconsistent situation and the activities' unde'r the license. The issue has
"

2The effect of this ruling is minimal. City's right to cross-examine within the ambit of
its broadest interests are preserved and it may offer affirmative evidence on issues which
may be raised by the Board sua sponte. (Northern States, supra.,
3 United Staten. Aluminum Company of America, 148 F.2d 416 (2d Cir.1945). United
States v. International Business Machines, U. S. District Court, Southern District of
New York, No. 69 Civ. 200 (DNE).
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been briefed repeatedly, thoroughly and expertly and it is clear that Applicants
understand the Board's view of this issue. Quite simply, the Applicants have lost
this argument and the case will proceed on the Board's modification of
Matter-in.controversy #11 which requires no clarification.
Applicants al;o seek a modification to provide f~r" supplementing witness
and document lists. The Board intended by its Sixth Prehearing Conference
Order to require identificatio.n of witnesses and documents proposed to be
offered as of the due date for 'filing prehearing briefs. (Dates subsequently
modified to November 24; 1975 for piuties'other than Applicants and December
1, 1975 for Applicants.) For good cause, the Board will permit each party to
supplement its witness and document lists. (See Tr. 1275-76)
, It is so ORDERED.
',
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In the Matter of'
ALABAMA POWER COMPANY
(Joseph M. ,Farley Nuclear Plant,
Units 1 and 2)

l

'

.'

I

J, .

I

Docket Nos. 50-348A
"
50-364A
November 25, 1975

Upon motions by applicant in antitrust proceeding to exclude certain
evidence, 'Licensing 'Board, applying the "Noerr-Pennington" doctrine (Eastern
'Railroad Presidents Conference v. Noe" Motor Freight, Inc., 365 U. S. 127
(1961); United Mine Workers of America v.Pennington, 381 U. S. 657 (1965)),
holds admissible all evidence, direct or circumstantial; which reasonably 'relates
to the allegedly sham nature of applicant's governmimt-influencing activities,
including evidence of sheltered activities which may shed light on the purpose
and character of nonimmunized anticompetitive conduct and of transactions
with the government in a commercial or proprietary capacity.
Motions denied.

RULES OF PRACTICE: DISCOVERY (NOERR-PENNINGTON DOCTRINE)
The "Noerr-Pennington" doctrine, which excludes evidence relating to
attempts to influence the government, has little or no application to efforts to
influence a governmental body acting in a commercial or proprietary rather than
in a policy-making capacity.

MEMORANDUM AND ORDER
The Applicant has preserved objections to the adl11issibility of a number of
documents and some testimony on the basis of the applicability of the so-called
Noe"-Pennington doctrine to such evidence. These objections essentially revolve

around prior· litigation between the Applicant and the Alabama Electric
Cooperative (AEC); dealings with the' REA AdrTiifiistrator and with the
Southeastern Power Administrative (SEPA); contacts ,with Congressional committees and State legislative and regulatory authoritIes; and activities relating to
. the formation of the Southeastern Reliability Council (SERC). The Board has
pre~ously ruled on objections to the admissibility' of evidence, on all grounds
except those involving Noe"-Pennington, and has granted a continuing objection
'as to the latter. The 'resolution, of such' continuiTIg objections prior to
. commencement of the Applicant's case is the purpose of this order.
,,'
" It should be noted at the outset that this ruling is limited to the, question of
admissibility of evidence. It would be both premature and' inappropriate to
attempt to weigh the proffered evidence, or to draw' any inferences therefrom
until the conclusion of the evidentiary hearing. Accordingly, any obserVations as
,to the possible probative value, materiality, or effect of this evidence arnelated
to the issue of admissibility only, and do not foreshadow any 'ultimate
determination.
"I
The determination of the nature and effect of the Noe"-Peimingfon doctrine
involves a consideration of the four' Supreme Court decisions known 'as Noerr,l
Pennington,2, Trucking Unlimited,3 and Otter Tail.4 In Noe" a group' of
railroads allegedly conspired to restrain and monopolize' trade in the'longdistance freight business by' carrying out an intensive 'publicity campaign to
,secure the passage and enforcement of legislation favorable to themselves and
unfavorable to the truckirig industry. This,campaign'was described as "vicious,
corrupt, and fraudulent" in that the sole motivation was to injure the truckers
'and destroy them as competitors, and the.. third-party technique"was used to
make' the adverse publicity appear to be spontaneously expressed 'by independent persons. The court held that where restraints upon trade were "the result of
,valid governmental'action" (citing' Parker v. B;own),5there was no violatitm of
the antitrust laws, and no violation could "be predicated upon mere attempts to
influence the passage or enforcement of laws." ,The court ,concluded that there
was an' ~'essenti~ dissimilarity bet~een an ~greemeni ioi~tiy to seek legislation
or l~w enforcement and the agreements traditionally condemned by Section 1"
of the Sherman Act.,.The· court' was' c'oncemed that' there be no substantial
"
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Eastern Railroad Presidents Conrertmce' v~ Noerr Motor Freight, Inc.; 365 U. S: 127,5

- - - - - - ,

I

• ~

' ,
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••

"

f'

L Ed. 2d464,815'S. Ct. 523 (1961). ,,:, t, , J'
,
,: . '
;.,~,2Uniied'Mine Workers of Americav. Pennington, 381 U.S. 657; 14 L:Ed', 2d 626,855

S. Ct. 1585 (1965).-'
":,
"',' "
•
I,
J
"
,J - _ .
•
'California Motor ,Transport CO',.v, Trucking Unli,mited, 404 U. S. 508, 39·L. Ed. 2d
642,92 S. Ct. 609 (1972). ',. ,
' , ;., L , . : ' ,
.
"
•
.
40tter Tail Power Co. v. United States, 410 U. S; 366, 35 L.Ed. 2d 359,93 S:Ct. 1022
'(197'3);417 D. S: 901~41 L. Ed. '2d 207,94 S. Ct:2594 (1974)., ,. "." "
5 Parkeiv. BroWn;317 U: S. 341;87 L. Ed~ 315, 63 S. Ct.·307'(1942) .. -'" .
~'j.
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impairment of the power of government to 'take action' throughiis legislature
and executive, stating: '
"
,'
'
,'"
In a representative democracy s~ch as this, these branches of government act
on behalf of. the people and, to a very large extent, 'the whole concept of
representation depends upOn the ability of the people to make their wishes
known 'to their representatives. To hold that the government retains 'the
power to act in th'is'representative capacitY and yet hold,' at ithe same time,
'that the People cannot freely inform the government of their wishes'would
impute to the Sherman Act Ii purpose to regulate, not business activity,'but
political activity, a purpose which 'wOUld have 'no basis whatever in the
legislative history of that 'Act.
' ' !
"', "
':

.

. •

,

~

I .'

I

,~. t

Of equal significance; such a construction would raise important constitutional.
questions, since the "right of petition is one of the, freedoms protected by the
Bill of Rights, and we cannot, of course, lightly impute to Congress an intent to
invade these freedoms." Even accepting the district court's finding that, the
railroads' sole purpose was to ,destroy the truckers as competitors, that fact was
held not to "transform conduct otherwise lawful into a violation of the Sherman
,Act." Moreover, the court held that it was neither,unusual nor illegal for people
to seek action on laws in, the .hope that they may bring an advantage, to
,themselves and a disadvantage to their competitors, stating:.
'JII_
Indeed, ,it is ,quite probably people, with, just such a hope, of personal
: advantage who provide much of the information upon which governments
must act. A con,struction of the Sherman Act that would disqualify people
", ,from taking a public position on matters in which they, are financially
',' ,interested ,WOUld thus deprive the, governrT)ent ,of .a valuable source of
',information and, at th,e same ,time, deprive the people of their right to
,.- .petition in the very instances in which, that right may be, of_ the most
·,importancetothem.,
':""
.,::"
The' rail~oad~' use of the)third'.p'~rty techn'ique arid other deceptive practices was
'held' iegall}" irrelevarit, . although, reprehensible and' far short ~ of ,the ethical
'standards generally' 'approved. In~ofar as 'the', Sherman Ac't sets up a" code,~of
ethics at all, it'is ll'code'that condernns'trade"restraints, n'ot politic~ activity.
The court acknowledged that the truckers sustained some direct injury as an
incidental effect of the railroads' campaign to influence governmental action,
and that the railroads were hopeful that this might happen. But it was regarded
as ineVitable thai' an incident:u effect of such' a ,campaign, may be the i~fliction
of some direct injury, which would not, render 'the campaign itself illegal.
However, the court also articulated the so-called "sham exception'~ ·to,this rule
'of antitrust immunity'in the 'fonowing often-quoted language: ' ,,' ':.: .. u' ,
There may be situations in which a,publicity campaign, ostensibly' directed
I'
!"
toward irifluencing government action, is II, mere, sham to', cover what is
actually nothing more than an attempt to iriierlere directly with th~ 'business
•

I . '

. '

""

"
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I

relationships of a competitor and the application of the Sherman Act would
be justified. '

Vie~g the -~ampaign as a "n'o-holds-barred fight" such as is commonplace in
the halls of legislative bodies, the court concluded that there was a genuine
'effort to influence legislation and law enforcement ,practices, and hence no sham
exception ~n that case. ,
'
In Pennington the Supreme Court extended the Noe" principle to other
public officials, and expanded the rule -beyond the protection of political
activity_ II). that case, it was alleged that the UMW union,and certain large coal
operators had conspired to impose agreed-upon wage and royalty scales
throughout the -industry, regardless of the ability of smaller operators to pay, for
'the -purpose of eliminating them from, the 'industry. As part of this broad
anti-competitive conspiracy, it was contended that the parties had successfully
induced the-Secretary of Labor to set a-minimum wage under the Walsh-Healey
Act for companies selling coal to TVA, which was higher than in other industries
and difficult for small companies to meet. Attempts' were also made to induce
the TVA itself to curt:lil "spot market" purchaSes,' a substantial portion of which
were exempt 'from the Walsh~Heatey order.' A jury verdict for damages was
entered against the union_, The Supreme Court reversed and remanded for a new
'trial because of 'erroneous instructions relating to the ,Secretary of Labor and
TVA episodes, and because part of the damages returned could have been based
on these episodes. The Court stated:,
, Noerr shields from the Sherman Act a concerted effort to influence public
officials regardless of intent or purpose .. _ . Joint efforts to influence public
, officials do not violate the antitrust laws even though intended to eliminate
- competition.' Such conduct is not illegal, either standing alone or as part of a
broader scheme itself violative of 'the Sherman Act .... It,is clear under
, Noerr that Phillips could not collect any damages under the Sherman Act for
, any injury:which it suffered from the action of the Secretary of Labor. The
,conduct of the union and the operators did not violate the Act, the action
taken to set a minimum wage for government purchases of coal was the act
, "'of a public official who is not claimed,to be a co-conspirator; and the jury
should ,have been instructed" as UMW requested, to exclude any damages
,,/, 'which Phillips'may have suffered as a result of the Secretary's Walsh-Healey
determinations." :]:
.. -"
.' . " . ' i .
.
.
.
.....
"
• I
".
"
"
'1,
, "
However,,,the Court also held that although the Walsh-Healey episodes were
themselves protected
the Sherlnan Act,'nevertheless the existence' of the
'p~i:it~cted activity "did , not, immunize the other parts of,the.'~.cheme.6 In

fcom

."

,

:

,·.f,·

'\1

•• ,r

1

'Iacobs, The Quagmire 'Thlck'enr~' 'it' Post.CalifomiaMotor· View of the Antit'rust and
'Constituilonal Ramification, oj Petitioning the Government, 42 U. ein. 'L. Rev.'2Sl, 299
(1973).
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,often-cited note 3, the Court stated:,
It would of course still be within the province of the trial judge to admit this
evidence, if he deemed it probative and not unduly prejudicial, under the
"established judicial'rule of evidenCe that testimony of prior or subsequent
transactions, which for some reason are barred from forming the basis for a
, suit, ma'y nevertheless 'be introduced if it tends reasonably to show the
p~rpose and character of the, particular transacti~n un~.er s,crutiny."
,In Trucking Unlimited it was held that the right to petition extends, to all
;departments of the government, including state, and federal administrative
agencies and courts . .The right of access to the courts was deemed to be but one
·aspect of the. right of petition. However, the Court also considered extensively
the sham exception, of Noe" as adapted to the adjudicatory process . .It was
alleged that a' number of 'trucking companies had conspired to monopolize
trucking in California and to put their competitors out of business. To that end
the defendants agreed jointly ,to finance; carry out and publicize a systematic
program of opposing, with or ,without probable cause and regardless of the merit
of the cases, virtually every. application for operating rights before the PUC, the
ICC, and the courts. It was further alleged that the power; strategy, and resources
of the defendants were used to harass and deter their competitors in their use of
administrative and judicial proceedings so as to deny them free and unlimited
'access to those tribunals. The Court held that the allegations were not that the
defendants sought to influence public officials as in Noe"; but that they sought
to bar their competitors from meaningful access to adjudicatory tribunals. It
stated:
The nature of,the'views pressed does not, of course, determine whether; First
Amendment rights may be invoked; but they may bear upon a purpose to
deprive the competitors of meaningful access to the agencies and courts. As
stated in the opinion concurring in the judgment, such a purpose,or intent, if
, shown, would be "to discourage and ultimately to prevent the respondents
, ; from invoking" ·the processes of the administrative agencies and courts and
thus fall within the exception ,to Noerr .... Petitioners, of course, have the
r ' .' right of access to the agencies and courts to be heard on applications sought
by competitive highway, carriers. That right,.as indicated, is part of the right
'of petition protected by the First Amendment. Yet that,does not necessarily
give them immunity from the antitrust laws. It is well settled that First
Amendment rights are not immunized from regulation when they are used as
'\, an' i~tegral part ~f conduct which violates a valid statUte. : .. First Aine~d.
"" ment rights may not be used as the means or the pretext' for achieving
';su'bstantive evils" '(citation omitted) Which 'th:e'legislature has the po~r to
control. Certainly the constitutionality of the antitrust laws is not open to
'" debate. A combination of entrepreneurs to harass and deter their competit~rs from having ;"free ~nd unlimited acces~'~ to the agencies and courts, to
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'

defeat that right by massive" concerted, and purposeful activities of the
group are ways of building up 'one empire and destroying another •. '. If
these facts are proved, a violation of the antitrust laws has been established.
If the end result is unlawful, it matters not that the means used in violation
may be lawful.
TIui Co~rt noted that the political campaign operated by the raiIr~ads 'in Noe"
employed deception, 'misrepresent~tion and unethical tactics~ but "also observed
that Congress has traditionally exercised extreme caution in legislation 'respect.
ing political activities. However,'it' further stated that "unethical cond'uct in the
setting of the adjudicatory, process often results in sanctions," citing cases
dealing with perjury, use of a patent obtained by fraud to excluae a competitor,
conspiracy with a licensing authority to eliminate a competitor, and bribery of a
public official. The Court then continued:
There are many other forms of illegal and reprehensible practice which may
corrupt the administrative or, judicial processes and ,which may'result in
antitrust violations. Misrepresentations, condoned in the political arena, are
not immunized when used in the adjudicatory process. Opponents before
ageri~ies
courts' often thirik poo'rly' of the ottl~r's tactics, motions or
defenses,and, may readily cal,l them baseless. One claim, which" court or
'agency m~y ttlink' baseless, may go' unnoticed; but'a pattern 'of baseless,
, 'repetitive ~Iailns may emerge whi~h lEiads the factfinder to co~clude that the
administrative and judicial processes, ha~e been ab·used. That may' be ,a
difficult line to discern'and draw. But orice it is drawn, the case is established
that abuse cif those processes produCed an iIIegai result, viz., effectively
barring res'poncients from a~cess to the' agencies a'nd courts. Insofar as the
"administrativ'e or judicial proCesses' are involve'd, actions;,of ih~t 'ki'nd can~ot
II":
, :
'
".'
.
I
acquire immunity by s-eeking refuge under the umbrella of "political
expression.'"
,
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.. ', ':The Otter Tail cases are the. most recent application of N.~err principles by
the Supreme Court. That litigation involved monopolization by an electric
lutility' company- by hindering or preventing municipalities .which it formerly
-served at retail from 01 replacing it with municipal distribution systems. 'The
principal means employedlwere refusals ,to ,sell power at wholesale; refusals to
wheel power from others,' the ,institution and support of litigation designed to
'prevent or ,delay establishment of those systems, and the invocation of contracts
with other power suppliers relieVing it of any duty to wheel power. The lower
court found that most of the litigation was carried to the highest available
appellate court, and although all of it was unsuccessful on the merits, the
pendency of litigation prevented the marketing of municipal bonds necessary to
establish an electric system. The delays and financial burdens caused by such
litigation dampened local enthusiasm for public ownership. However, the district
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court held that' the Noe" doctrine was applicable "only to efforts aimed at
· influencing the legislative and executive branches of the government." (331 F.
Supp. 54). The Supreme Court vacated that phase of the order and remanded for
consideration in light of its intervening decision in Trucking Unlimited, stating:
That was written before we decided [Trucking Unlimited], where we held
that the principle of Noerr may also apply to the use of administrative or
judicial processes where the purpose is t~ suppress competition evidence'd by
repetitive' lawsuits carrying ttie hallmark of insubstantial claims and thus
exception announced in Noerr. (410 U. S. 366). '
within the "mere sha'm"
,.....'

.

Upon reconsideration the district court reached the same conclusion as before,
finding that: '
The repetitive use' of litigation by Otter Tail was timed and .designed
principally to prevent the establishment of municipal electric systems and
thereby to preserve defendant's monopoly. I find the litigation comes within
the sham exception to the Noerr doctrine as defined by the Supreme Court
in California Transport. (360 F. Supp. 451);
The' Supreme 't~urt affirmed this jUclgmen t entered 'on remand , per-curiam.' (417

U.S.901). "
' l
" ,
" From the foregoing cases it appears that 'there is no antitrust liability for
· genuine, as diStinguished from sham, attempts by the Applicant to influence
: valid governmental action by any branch of the government,state or federal.
'within the sCope of the constitutional right of petition, the motives which
accompany such attempts are irrelevant, regardless of. their anticompetitive
intent or purpose. Activities in a legislative or other nonadjudicat~ry setting are
not within the antitrust laws even though they may include unethical or
repr~hensible conCluct. Howe~er, unethical practices which may corrUpt admin-'
'istrative or judicial' processes can result in ahtitrust ~iolatiOils. Joint eTforts to
influence public officials are not illegal though intended to eliminate competition, either standing alone or as part of a broader scheme itself violative' of the
Sherman Act. But attempts to influence governmental'action, when used as an
integral part of conduct which violates . the antitrust laws, are not, immunized
_from antitrust liability and fall within the sham exception. 'In the adjudicatory
process, the. sham exception may involve _such matters as misrepresentation,
conspiracy with a licensing authority, a pattern of baseless claims amounting to
· abuse of the judicial process, or repetitive use of insubstantial' litigation' to
suppress competition:·
.' :",
. ,
-'J

•

~

1

• ~

.'
. ':r,

I;

, : 'I,
' .. 'j
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While courts 7 and cornrnentators8 have not completely agreed on the
implications of the concept of sham litigation, it is apparent that many issues of
law and fact are involved in its application. There is a long line of authority,
both before and after Noe", wherein the federal courts have held that patent
infringement litigation could constitute an integral part of a Sherman Act
violation.9 One such case, Walker Process EqUipment, Inc. v. Ford Machinery &
Chemical Corp., 10 involving patent infringement litigation as an integral part of
the means employed to enforce a patent obtained by fraud; was cited by Justice
Douglas in Trucking Unlimited. And in Bendix Corp. and Sellew Corp. v. Belax,
Inc.,' 1 the Seventh Circuit Court of Appeals held that a patent infringement suit
is an antitrust abuse where it is an integral part of a conspiracy to restrain trade
or to monopolize' over' and beyond .the monopoly created by the patent. A
similar result has been reached in a case involving unfair competition, under
Section 5 of the Federal Trade Commission Act.1 2
In the instant case, it is contended that the Applicant has engaged in various
conduct designed to influence governmental action, which is within the sham
exceptions to Noe". The totalpattem of such alleged anti-competitive conduct
is claimed to include sham litigation in state and federal courts, sham opposition
to AEC financing new generation and various attacks on its H-Ioan efforts,
activities related to SEPA, restrictive contract provisions, efforts to exclude AEC
from regional economic coordination, and timed rate reductions to disrupt
generation plans. We have previously ruled on the admissibility of such proffered
evidence, reserving however the determination of such objections as are based on
Noe"-Pennington considerations.

'Metro Cable Co. v. CATV of Rockford,lnc., 516 F.2d 220, 225 (CA 7,1975); Israel v.
Baxter Laboratories, Inc., 466 F.2d 272 (CA DC, 1972); Rodgers v. F. T. C., 492 F.2d 228
(CA 9,1974); Semke v. Enid Auto Dealers Ass'n., 456 F.2d 1361 (CA 10, 1972); Edward B.
Marks Music Corp. v. Colorado Magnetics, Inc. 497 F.2d 285 (CA 10,1974); Adolph Coors
Co. v. A & S Wholesalers, Inc., 1975 Trade Cases ~60,187 (D. Colo., 1975);United States v.
Johns-Manville Corp., 245 F. Supp. 74 (E. D. Pa., 1965).
• Howe, The Noerr·Pennington Doctrine and Inroads Into It, 26 Mercer L. Rev. 527
(1975); Jacobs, supra, 42 U. Cin. L. Rev. 281 (1973); Note, Limiting the Antitrust
Immunity for Concerted Attempts to Influence Courts and Adjudicatory Agencies:
Analogies to Malicious Prosecution and Abuse of Process, 86 Harvard L. Rev. 715 (1973);
Handler, Twenty·Five Years of Antitrust, 73 Columbia L Rev. 415 (1973).
9United States v. Singer Manufacturing Co., 374 U. S. 174, 10 L. Ed. 2d 823, 83 S. Ct.
1773 (1963); Kobe Inc. v. Dempsey Pump Co., 198 F.2d 416 (CA 10,1952); Mach-Tronics,
Inc. v. Zirpoli, 316 F.2d 820 (CA 9,1963); United States v. Krasnov, 143 F. Supp. 184,193
(E. D. Pa., 1956), afrd. per curiam, 355 U. S. 5 (1957). See cases collected by Blecher and
Bennett, Litigation As An Integral Part of a Scheme to Create or Maintain An Illegal
Monopoly, 26 Mercer L. Rev. 479, 491 (1975).
1°,382 U. S.I72, 15 LEd. 2d 247,86 S. Ct. 347 (1965).
11471 F.2d 149,159 (1972).
12(. G. Balfour Co. v. FTC, 442 F.2d 1,16 (CA 7,1971).
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We now hold that since the sham character of the Applicant's governmentinfluencing activities has been placed in issue, evidence relating thereto is
admissible. It would be inappropriate at this time to attempt to weigh this
evidence or to determine what inferences, if any, flow from it. That must await
the conclusion of a full evidentiary hearing. The sham exception issue is at least
a mixed question of fact and law, and all of the facts have not yet been fully
developed. In the present state of the record it should not be resolved solely as a
matter of law,' nor in terms of the exclusionary rules of evidence as 'adapted to
administrative proceedings! 3 As the Supreme' Court observed 14 in Continental

Ore Co. v. Union Carbide Corp. :
In cases such as this, plaintiffs should be given the full benefit of their proof
without tightly compartmentalizing the various factual components and
Wiping the slate clean after scrutiny of each .... The character and effect of
a conspiracy are not to be judged by dismembering it, and viewing its
separate parts, but only by looking at it as a Whole .

.Finally, there remains the question whether, in the absence of sham exceptions
as ultimately decided, evidence of Applicant's actions in attempting to influence
government action is nevertheless admissible as proof of purpose and intent or
a'dmissions against interest. In Pennington, supra, the Court in note 3 laid down
the standard for det~rmining when litigants may use the fact of efforts to
influence the government as evidence of a general anticompetitive intent which
may have accompanied other, nonexempt transactions. It stated that although
the Walsh-Healey episodes could not form the basis of antitrust liability or
damages, "it would of course still be within the province of the trial judge to
admit this evidence, if he deemed it probative and not unduly prejudicial," to
show the purpose and character of the nonexempt transactions still under
scrutiny. The case Was remanded for a new trial before a jury to determine
whether the nonimmunized transactions violated the Sherman Act. Although the
cases cited by the Court in support of note 3 related to actions prior to or during
a hiatus in the antitrust laws, or prior to the time' period described in
indictments, the evidence referred to in Pennington was not so time limited.
Such other contemporary, nonexempt transactions related to collective bargaining contracts between the union and the large coal companies agreeing to rapid
mechanization, imposing the agreement upon all operators regardless of their
ability to pay .. and agreements not to lease land to or sell or buy coal from
nonunion operators. The Court's statement in note 3 was not dicta as asserted
by Applicant, because it was giving guidance to the district court on future
evidentiary rulings, since there were to be further proceedings below upon
'3Richardson v. Perales, 402 U. S. 389,28 L. Ed. 2d 842,91 S. Ct. 1420 (1971);
Federal Trade Commission v. Cement lristitute, 333 U. S. 683, 70S, 92 I.. Ed. 1010, 1037
(1948).
14
370 U. S. 690,699,8 L. Ed. 2d 777,82 S. Ct. 1404 (1962).
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retrial.' 5 . Pennington' itself therefore involved a situation where intent and
purpose as to nonexempt transactions could be inferred in part from
participation in constitutionally protected activities (Walsh-Healey episodes),
provided such evidence was deemed probative and not unduly prejudicial to the
jury.
Following Pennington, other courts have applied the reasoning' of note 3
and have admitted evidence relating to protected activities if probative and not
unduly prejudicial within the exercise of judicial discretion. In Hayes v. United
Fireworks; 6 efforts to ,obtain favorable fireworks legislation were held
admissible under 'Pennington when accompanied by the following jury instruction:
Evidence has been introduced relating to efforts on, the part of one or more
of defendants to influence public officials in. the passage of fireworks
legislation and in the issuance of licenses to sell fireworks.tThis evidence has
been admitted for whatever' light it may shed upon the purpose and
'character of the particular transactions and issues involved in this case. But I
wish to emphasize, members of the jury, that efforts to influence public
officials, sometimes called lobbying, do not violate the antitrust laws, even
though intended to eliminate competition. Such conduct is not illegal either
standing alone or as part of a broader scheme, itself violative of the antitrust
laws.
Other cases have likewise held that such "purpose and character" evidence is
admissible, provided that adequate cautionary instructions are given the jury
regarding liability and damage issues. l 7 And in a case involving restraint of trade
and monopolization under Section 5 ·of the Federal Trade Commission Act, it
was held that although evidence of a trademark misrepresentation not pleaded in
the complaint could not sustain a finding on that issue, nevertheless the
"evidence of misrepresentation of the fraternities' trademark protection,
however, does add weight to·the finding of the more general unlawful use of the
IRAC an'd its role in harassing petitioners' competitors,"'s. and the Commission's other findings of violations were sustained ..
In several cases such purpose and character evidence has been held
inadmissible on grounds of undue prejudice to a jury; 9 or its cumulative nature
Moore's Federal Practice (Second Edition), ~0.404 [1) and (10).
F.2d 836, 840 (CA 9, 1969).
11 Household Goods Carrier's Bureau v. Terrell, 417 F.2d 47,52, rehearing en banc,
452 F.2d 152,158 (CA 5, 1971); Ramsey v. United Mine Workers, 265 F. Supp. 388, 399
(E. D. Tenn., 1967), rev'd. on other grounds 401 U. S. 302; Will Products Co. v. National
Gypsum Co., 320 F. Supp. 295, 296 (N. D. Cal., 1971).
1 I L. G. Balfour Company v. F. T. C., 442 F.2d I, 17 (CA 7, 1971).
19 Lamb Enterprises, lnc. v. Toledo Blade Co., 461 F.2d 506, 516 (CA 6, 1972)
[attorney's letter to corporate client and another attorney concerning strategy involving "an
effort to forestall a competitor through action of the Toledo City Council."); Schenley
Industries, Inc. v. N. J. Wine & Spirit \\holesalers, 272 F. Supp. 872 (D. N. J., 1967).
1 S

1 '420
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and lack of probative value. 20 This result is clearly consistent with Pennington
note 3, which contemplates the exercise of judical discretion regarding the
probative value or undue prejudice of such evidence. However, such limitations
are not applicable in the instant case. It would be somewhat artificial for this
Board, which must view or hear the evidence in order to pass upon its
admissibility, to reject it because it might unduly prejudice the same Board.
likewise such evidence is arguably probative on various facets of the Applicant's
purpose and intent in connection with a number of transactions which have been
put in evidence. It must of course also be material, and relevant to the issues or
sub issues in this case. That is all we are required to decide at this time. .
It should also be noted that this Board has previously held ·that . the
Noe"-Pennington doctrine "has little or no application" to efforts to influence a
governmental body acting in a commercial or proprietary rather than in a
policy-making capacity.21 We adhere to this ruling,22 although we recognize
that there is some contrary authority as urged by Applicant.23 This ruling is
consistent with the opinion of the Supreme Court in Otter Tail, relating to
transactions between the utility and the U. S. Bureau of Reclamation. Such
evidence was considered by the Court, which held it immaterial that some of the
restrictive provisions were contained in a contract with the Bureau, for
"government contracting officers do not have the power to grant immunity from
the Sherman Act.,,24
For the foregoing reasons, we hold admissible all evidence, direct or
circumstantial, which reasonably relates to the allegedly sham nature· of
Applicant's various efforts to influence governmental action.· Evidence of
sheltered government-influencing activities which may shed light on the purpose
and character of nonimmunized anticompetitive conduct is also admissible, as
well as transactions .with the government in a commerciai or proprietary

20 United States v. Johns-Manville Corp., 259 F. SuPP. 440, 453 (E. D. Pa., 1966). This
case was characterized as the "most expansive treatment" of First Amendment rights under
Noerr-Pennington in Hecht v. Pro-Football, Inc., 444 F.2d 931,940 (CA DC, 1971), which
did not regard it as binding precedent. Neither did the First Circuit Court of Appeals in
George R. \\bitten, Jr., Inc. v. Paddock Pool Builders, Inc., 424 F.2d 25,29 note 5 (CA I,
1970).
2 I Order Granting in Part and Denying in Part Motion to Compel Production, dated
November 1,1973, p. 2.
"George R. Whitten, Jr., Inc. v. Paddock Pool Builders, Inc., 424 F.2d 25, 32 (CA 1,
1970); Hecht v. Pro-Football, Inc., 444 F.2d 931 (1971), cert. denied, 404 U. S: 1047;
Breard v. City of Alexandria, 341 U. S. 622, 641, 95 L Ed. 1233,71 S. Ct. 920 (1951);
Valentine v. Chrestensen, 316 U. S. 52, 86 L. Ed. 1262,62 S. Ct. 920 (1942).
"United States v. Johns-Manville Corp.,·245 F. Supp. 74, 81 (E.D. Pa., 1965);
Hackensack 'N.iter Co. v. Village of Nyack, 289 F. Supp. 671, 686 (So D. N. Y., 1968). Cf.
Household Goods Carrier's Bureau V. Terrell, 417 F.2d 47, rehearing en bane, 452 F.2d 152
(CA 5,1971).
24
410 U. S. 366,378-379.
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capacity. Accordingly, Applicant's objections to exhibits or testimony or
motions to strike evidence based on Noe"-Pennington grounds are overruled.
It is so ORDERED.
THE ATOMIC SAFETY AND
LICENSING BOARD
Dr. Kenneth G. Elzinga, Member
Marshall E. Miller, Member
Michael L. Glaser, Chairman
Dated at Bethesda, Maryland,
this 25th day of November, 1975.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
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COMMISSIONERS:
William A. Anders, Chainnan
Edward A: Mason
Victor Gilinsky
Richard T. Kennedy

In the Matter of

Docket No. 50·286

CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.

December 2, 1975

(Indian Point Nuclear Generating
Station, Unit No.3)

Upon review pursuant to 10 C.F.R. §2.786 of Appeal Board decision
(ALAB·287), which (inter alia) interpreted parties' stipulation and, as so
interpreted, approved it, the Commission concludes that (1) the stipulation was
a proper means for resolving the cooling·system issues presented in the
proceeding, and (2) to the extent that ALAB·287 materially modified th~
stipulation, it must be vacated.
'
.
Appeal Board decision vacated iri part; stipulation approved.
RULES OF PRACTICE: STIPULATIONS
Although the Rules of Practice encourage the fair and reasonable settlement
of contested issues (10 C. F. R. §2.759), the Commission and its boards have an
independent obligation to assure that important NEPA policies have been
protected in the agreed course of action.

MEMORANDUM AND ORDER,
Consolidated Edison Company of New York, Inc., is the licensee of Units 2
and 3 of the Indiart Point Nuclear Generating Station located on the Hudson
River. These colocated reactors are of similar design and rated power and, in
operation, will have similar environmental effects. Construction permits for both
reactors were issued prior to the effective date of the National Environmental
Policy Act of 1969 ("NEPA"), and both reactors are now fully constructed.
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, Unit No. 2 was licensed for full-power operation in September 1973,
following a protracted hearing which generated a record in excess of 50,000
pages., There were five intervenors, including three before us in this
proceeding-the Hudson River Fishermen's Association, Inc., the State of'
New York, and the New York State Atomic Energy Council. The most sharply
contested issue in that proceeding was whether Unit No.2 should be allowed to
operate with a once-through cooling system, or whether closed-cycle cooling
should be required to protect marine life in the Hudson River. The principal
concern was that once-through cooling would adversely affect the Hudson as an
important spawning ground for salt-water species of striped bass. The regulatory
staff and most of the intervenors took the position that a once-through coo~ng
system would, in the long run, significantly damage the spawning ground and
that Ii closed system was necessary. The licensee contended that once-through
cooling would not significantly damage the spawning ground, and that the
benefits of a closed system would be outweighed by its costs. 1 The Licensing
Board ruled in favor of closed-cycle cooling, conditioning the operating license
on installation ofa closed-cycle cooling system by 1978. 6 AEC 751(1973).
The operating license for Unit No. 2 was subsequently modified by the
Appeal Board in ALAB-188. 7 AEC 323{l974). The Board undertook a
searching review of the record with respect to the cooling system issue. The
Board opined that the staffs environmental statement was inadequate in several
respects and directed ihe staff to take a "fresh look" at 'the matter. The Board
concluded, however, tluit Unit No~ 2 could be allowed to operate under careful
monitoring with a once-through system for five years without significantly
damaging marine life in the river. Accordingly, the Board conditioned
effectiveness o"r the operating license upon the installation of a closed-cycle
system by 1979, subject to the applicant's right to seek to reopen the question
on the basis of empirical data collected during once-through operation.
Most of the intervenors who participated in the extensive hearings for the
Unit No.2 operating license also intervened in the present proceeding involving
an operating license for Unit No.3. Following the Appeal Board's ALAB-188
decision, the regulatory staff prepared an environmental statement covering both
Units 2 and 3, in response to the Appeal Board's "fresh look" directive in
ALAB-IBB. In addition, the parties entered into successful negotiations for a
stipulated settlement of the issues. A copy of the stipulation is published with
the Licensing Board's decision and is attached hereto. In essence, it calls for
installation of closed-cycle cooling for Unit No.3 after five years of operation,

I Tile costs of ii Ciosed~ycle system are both environmental and economic. Depending
on the type of system used (in this instance, one of the several types of cooling towers),
those effects may be aesthetfc'damage, noise, construction impacts and occasional salt
deposition, icing and other weather ~ffects.
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subject to possible reopening of. that question pursuant to the stipulation and
the Commission's' rules of practice. Unless the matter is" thus reopened, there
'would be no further need to examine the question whether some form of
closed-cycle cooling is required by the stipulated deadline, now September IS,
,1981.2 The stipulation recites that it must be approved by the licensing and
Appeal Boards before it becomes effective. The Licensing Board approved the
'stipulation, found the staffs environmental statement adequate under NEPA,
decided certain other issues, and authorized issuance ·of a full-term, full-power
license, subject to the stipulation.
The stipulation was then presented to the Appeal Board for approval. The
Appeal Board stated its approval 'of the stipulation but, in so doing, interpreted
the stipulation in light of its understanding of certain ambiguous language in the
'prior ALAB-188 decision. ALAB-287,NRCI-75/9 379 (September 3,.J975).
Most importantly, the Appeal Boardr'found the staffs ~'fresh look" at the
cooling system question in the environmental impact statement·for UniLNo.·3
(and',covering Unit No: 2 as well) Ito ,be inadequate: Dissatisfied with ;that
disposition, the regulatory staff expressed its intention ,to seek reconsidetation.
The intervenors, Hudson River Fishermen's Association,' Inc.' and' Save Our
, Stripers, Inc., petitioned for review in the United States Court· of Appeals for the
Second Circuit, 3 and ,were joined by New .York State and the New York Atomic
Energy Council. In these circumstances, we called for briefs from the parties on
a series of related issues; and extensive briefs have been received from all parties.
The parties-are in agreement as to how this matter 'should be resolved. They
propose that we vacate portions of the Appeal Board's decision which all but the
licensee view as having materially modified the·stipulation. 'For the reasons set
forth below, we believe that the parties' suggested resolution is appropriate in
cthe circumstances of this case, meets the requirements of NEPA, and is
otherwise in the public interest.
As demonstrated by the briefs before us, the present dispute is largely given
''over"to'
semantic
debate~'
There is much
'discussion
'of 'what the,'!IAppeal" Board
r..
•
,_"
.
_
intended in ALAB-188 and what the. parties intended.in entering .intq their
stipulation. We believe the stipulation speaks for itself and, in many. situations,
we would'simply approve such a stipulation without further inquiry. Our rules
expressly state that "the fair and reasonable settlerllent of, contested initial
!
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Under certain' specified circumstances, the stipulation provides for extension 'or
acceleration of the deadline for 'closed-cycle cooling.' For example. failure 'of governmimtal
entities to act on permit requests by the applicant could result in an extension.' ,", ~:,
, 3 Hudson River Fishermen's Association;' Inc.. et al.·
u. 'S. Nuclear -Regulatory
Commission (2d Cir; No. 75-4212). On October 29. 1975. the NRC moved to dismiss. :or
[alternatively. to hold the petition for review in abeyance. On November 18. 1975; the Court
granted ·the NRC's motion to hold the petition'for review hi i1b'eyance and denied its'motion
to dismiss. It also denied the 'petitioners' 'cross motion foca stay of ALAB-287 pending
decision by the Commission.
,I • '. ,
• (:' Ij c, ': -)'
.. " l
,

.' 2

v. '
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licensing proceedings is encouraged." 10 CFR 2.759. The procedural history of
Indian Point Units.2 and 3 demonstrates the wisdom of this policy. But the
parties may not simply stipulate that there has been compliance with NEPA. As
the Appeal Board rightly recognized, the Commission and its Boards have an
independent obligation to assure that the important policies of that act have
been protected in the agreed course of action. As we view the' matter, then, the
basic question becomes whether the staffs exploration' of the issue of
once·through versus closed·cycle cooling was sufficient to satisfy NEPA. We turn
!:
now to that question.
Our independent review of ·the regulatory staffs environmental statement
leads us to differ with the Appeal Board's conclusion. Having been told by the
Appeal Board in ALAB·188 to correct certain deficiencies, 4 the regulatory staff
:produced, an: environmental statement for Units 2' and 3 which we deem
thoroughly responsive to the Board's concerns. s Our central concern, however,
is whether the statement was adequate, to satisfy NEPA's requirements, in
'particular with respect to the requirement that closed·cycle cooling be installed
, for the last 35 years ofrthe useful lives of these reactors. All of the parties agree
that the FES is adequate. And our independent review discloses no deficiencies. 6
_ " Neither ,the parties nor the: Appeal Board question, and the record fully
supports the coriclusion,- that properly monitored short·term operation of Indian
Point Units 2 and 3 with once·through cooling will not cause unacceptable harm.
Under the terms of the license for Indian Point 2 and the stipulation regarding
Indian Point 3, the applicant must· monitor the ecological: effects 10Cits
discharges and disclose its data' to the parties. If necessary to avoid unacceptable
adverse effects, 'the' applicant must take remedial measures, such as power

, reduction.
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. ~The deficiencies concerned the following matters: (1) thermal effects (ALAB-188, at
378·79); (2) entrainment and Impingement (ALAB·188, at 379-80); (3) recruitment to the
'Mid-Atlantic fishery (ALAB·188; at 361·6S); an'd (4) evaluation of the applicimt's research
program (ALAB·188, at 396·99).
, ' ,
"
'We note in particular .the ,portions of the stafrs '~fresh look",which appear at FES,
pages ~;10-28, V·31·32, V~~, V·?9.101. V-1pS-106, V.13S·~12_, J • ';
, '.' : !
'The Appeal Board noted that "the Unit 3 FES did not take into account the new
studies prepared by the applicant on the effects of various types of closed-cycle cooling."
Although the FES contains considerable information on alternative closed-cycle systems for
. dissipating heat and rules out some possibilities, it does not finally decide the type of system
to be used. FES, at XJ-12 to -17 and Appendix G. However, the failure to include the report
in question is of little consequence since the applicant, continues to compile new data
concerning cooling systems. Moreover, the staff will prepare a draft and final environmental
. statement before approving a particular type of closed-cycle cooling system. See 40 F.'R.
,30882. AU,that)s required now is a basis adequate, to decide that"absent a demonstrated
,basis for change, some form of closed-cycle cooling must be employed after these reactors
have operated for five years. This procedure fully complies with NEPA. See Brooks v.
ColenuIn, 7 ERC 21S0 (9th Cir. 1975).
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Although the staff concluded that short-term use o~ once-through cooling at
Indian Point was acceptable, it decided that, on present knowledge, the
environmental risks of long-term use of once-through cooling at Indian Point
were such that a closed-cycle method of operation was required_ The staffs
conclusion, supported by the .intervenors, was grounded on extensive data
concerning the aquatic organisms in the Hudson River and the probable impact
thereon of discharges from a once-through cooling system. For example, the
staff predicted the impact of once-through cooling, as opposed to closed-cycle
operation using cooling towers, on the striped bass fishery in the Hudson River.
FES, section XI. But as the staff rec'ognized, cooling towers have environmental
impacts of their own and because of their cost, materially affect \the plant's
cost-benefit ratio. FES,
XI-12 to -31. ' , ;
,
, ' , Environmentaf data obtained during' actual operation may shed new light 'on
th~ i~pact of once-through cooling, and during the same period other data may
, emerge regarding' the impacts of closed-cycle systems. In, these circumstances,
the stipulation before us was a proper means to resolve' an issue concerning the
preferable cooling system, and yet provide a mechanism f~r considering
additional information. In this regard, the stipulation is in harmony with the
established rule that NEPA determinations need not be based on every scrap of
data which could conceivably be gathered. Jicarilla Apache Tribe v. Morton, 471
F.2d 1275 (9th Cir. 1973). Ukewise, the fact that the environmental impacts of
Indian Point Units 2 and 3 will be further studied in no way undermines the
adequacy of the Commission's NEPA review. Environmental Defense Fund v.
Corps of Engineers, 492 F.2d 1123 (5th Cir. 1974).
Having found the regulatory staffs analysis of the matter adequate under
NEPA for Doth Units 2 and 3, resolution of the present dispute follows'from the
I,stipulation :0[, the parties and the' COn1mission:~ rUles 'of practice. No fur~her
Commission consideration: of the once-through versus closed-cycle question is
, necessary for eitlier unit. However, pursuant to the stipulation;the licensee can
, seek to reopen :the inatterbased upon empiric'al nata collected d'uring' the interim
period of once-through operation. Should ,the licens'ee seek-'to' re~pen, it would
I'do that by an application for a license ame'ndment. The :present intervenors and
,other interested persons~. could participate in that proceeding and the licensee
, would have the burden 'of justifying' the 'propMed ainendment by a prepon'derance of the evidence'.8 Any such amendment wou'ld have to be accompanied by
., ' ".
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: 'For example, the)icensee is currently litigating against :theVillage ~f Buc~~an, New
• York, where the station is located, the question of a zoning permit for natural draft' cooling
towers. Upon a timely showing; the Village could participate in such a proceedhig. ','
,
IThe Appeal Board stated a preponderance of the evidence standard tit ALAB-188 and
reiterated that standard in,ALAB-287. We agree With that sfandard and note that no party
objects to i t . ' "
,
'
, .. ,
.
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draft and tmal environmental impact statements to be prepared by the staff. In
addition, under the stipulation the staff could also raise the once-through versus
c1osed·cycle question. 9 And other interested members, of the public could seek
to reopen the question based on new information under 10 CFR 2.206.
In view of the foregoing, we hereby approve the stipulation of the parties
and authorize issuance of a full.term, full·power operating license. Fuelloading
and testing authority 'leading to such a'license may issue,. in accordance with
representations made to the court in which this proceeding is pending, five days
, following the date hereof, absent an agreement by the parties to waive the full
perio'd of advance notice: "
' ,
L
.'
',',
The 'stipulation calls for approval by'the Appeal Board. AS we view' it; our
approval will have the effect of making the stipulation binding on the parties
thereto, 'since the Appeal Board'acts pursuant to'delegated authOrity. To remove
any doubt 'on that score, however, and as 'suggested by the' parties, we hereby
vacate those portions' of the Appeal Board's decision which the parties have 'all
"agreed' should be vacat~a:~ 0
'
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'Stipulation, paragraph S. See; ALAB-287, slip op. pp: 12·13 (NRCI-7S/9, 385), as
modified by this order.
I °Tlle portions of the slip opinion hereby vacated are as follows: (a) Page 6, the last full
'sentence of the,first full 'paragraph beginning "Given the similarities ••• " (NRCI-75/9 382,
, the last full sentence of the Second full paragraph); (b) All of page 7; (c) All of page'8; Cd)
,All of page 9; (e) All of page 10; <0 The first three lines of page 11;(NRCI·7S/9,last three
"lines of page 382; all of page 383 through ,page 384, 4th paragraph, 4th line, through word
~'contrast,,,); (g) The rust two lines of page 13 provided that the paragraph begin by adding
'ihe words) ''The intent 'of paragraph' 5 was to provide •.. " (NRCI-75/9, page 385,' second
full paragraph, lines'l and 2 through ilie 'word "intent''); (hY The' last full 'sentence of the
, rust paragraph of page'13 beginning ''This intent of-..;" (NRCI·75/9, page 385; last full
sentence of 2nd full paragraph); (i) The last paragraph of page 13; (j) All of page 14;
, (NRCI·7S/9, page 385, last paragraph, through rust paragraph of page 386); (k) The rust
,three words of page 21 reading "As interpreted above." (NRCI·75/9, page 388, third full
paia~apli, line 1, rust' three words). " " , ' " ,
"
There are limits, of propriety if not law, on the selective editing of an opinion of a lower
tribunal through the exercise of our power to vacate. In the unusual circumstances of this
case, however, and in the interest of terminating already protracted litigation, we are
reluctantly adopting that course here.
, On Noveinber'24, '1975, the interVenors, Hudson River Fishermen's Association, Inc.,
. arid Save Our Stripers, filed'a motion seeking a staY,of ALAB·287 pen'ding decision by the
Commission. Since the' Commission has 'now rendered its opinion, the motion for a stay is
• dismissed as moot: fn any event, sinc~'atl parties are agreed that the reactor may operate for
five years With once·through cooling Without substantial environmental harm, there is no
' ,;
possibility of irreparable harm.
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It is so ORDERED.
, By the Commission

SAMUEL J. CHILK
Secretary of the Commission
, I

Dated at Washington, D. C.
this 2nd day of December, 1975.
,Attachment: Appendix A (Stipulation)
,!

I

f"":

STIPULATION, ,
, . WHEREAS'the Atomic Energy Commission has recognized th~t the public
interest may be served through the fair and rea'soriable settlement of contested
licensing proceedings; "
'"',, , ,
' " "",'
t"" '
WHEREAS the Hudson River Fisnermen's Associ~tion ("HRFA"), Save' Our
,Stripers '("SOS~'), the Atomic Energy Council of 'the State of New York, the
'Attorney General of the State o'f New York, the Regulatory Staff of the J\tomic
Energy Ccimmission ("the RegUlatory' Stafr'), and the Consolidated' 'Edison
'Company of New York Inc. ("Applicant"), 'wish to settle 'all' matters' in
controversy among them relating to the cooling system cif indian Point Unit No.
3 ("the Plant';) and the protection of the aquatic biota of 'the Hudson River; and
WHEREAS the Atomic Safety and licensing ApPeal Board has 'ruled 'on
reiated licensing 'conditions in Consolidated Edison Company'oi,New York; Inc.
(Indian Point Station, Unit No.2), ALAB·188, RAI-744 323 (Apr. '4, 1974);
-' IT IS HEREBY STIPULATED by and among 'the ':i't'tomeysfor the' parties to
I the above-captioned 'proceeding that:'
,
" 1. The requests for a hearing in this proceeding are withdraWn.
' '" '" ,>
""):'HRFA; SOS; the Atomic Energy Council of the State of New York, the
AtiHrney ,G'eneral of the' State 'of New York; 'and Applicant agree tnat "the
'Director 'of Regulatio'ri may issue to Applicant 'or its successor ininteiest an
operiltinglicense for' ierm Of 40 years for operation of the Plant at steady-state
'power'levels not to: exceed 3,025: megawatts ~hermal ("rated powth")', prcrvided
that such license and any other 'operating license truit' may' be issued earlier (for
'such purposes'as fuel-loading; testing and limited power op'eration)'shllll coritain
l', , I · " , '
, ,
-, :,' "
'i.
the following condition:

a
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Operation of Indian Point Unit No.3 ("the Plant").with the ,once·through
cooling system will be permitted during an interim period, the termination date
for which will be September 15, 1980 ("the September 15 date"). Thereafter,
except as hereinafter provided or as ordered by the Atomic Energy Commission,
the Plant shall be operated with an approved c1osed·cycle cooling system. Such
interim operation is subject to the following conditions, none of which shall be
interpreted to limit or to affect in any way such other conditions as are imposed
by the Atomic Energy Commission or any other governmental body (including,
but not limited to, the State of New York) in accord with applicable law:
(a) Interim operation shall only be permitted' to the extent that the
requirements of this license (including such technical specifications as may be
imposed by the Director of Regulation) to protect the, aquatic biota of the
Hudson River from any significant adverse impacts are satisfied; any necessary
mitigating measure shall be promptly taken; such measures to include any
authorized remedy deemed to be appropriate by the Atomic Energy Commis·
sion, including an acceleration of the September 15 date to an earlier date which
is deemed reasonable and warranted by the circumstances.
(b) The September 15 date is subject to acceleration or extension depending
upon whether the licensee, acting with due diligence, obtains all governmental
approvals required to proceed with the construction of the closed·cycle cooling
'syste~ by the end of the twelfth month following submission of the evaluation
required by, subparagraph (g) ("the twelve·month deadline"). In the event all
such government approvals are .obtained a, month or more prior to the
. twelve-month deadline, then the Septembe~ 15 date shall, be accelerated
-accordingly. In the event the license'e has acted',with due diligence in seeking all
such governmental approvals, but. has not obtained such approvals by, the
twelve-month deadline, then. the September 15 date shall be extended
accordingly. If this license, is issued before May 1, 1975, the twelve-month
deadline shall June 1,1976.
,. .,'"
. . "
.
, '. (c) ,If the licensee ,believes, that the empirical data collected during this
in'terim operation justify an extensioJ;l of the ,interim operation period, or other
relief, it may make an application to the Atomic Energy Commission'. The filing
of such application in and of itself shall not wa'rrant an extension of 'the interim
,.
"
operation period.
. .".
t
••
" (d) After the commencement . ,of construction of a closed-cycle cooling
for, an, extension
of. the interim' operation period\. will be
system, a- request,
,
'
I.". ,_. . .
... .
.
,considered by. the Atomic Energy Commission on the basis of a showing of good
cause by the licensee which also includes a sh~wing that the aquatic biota of the
Hudson River 'will continue to be protected from any significant adverse'impacts
as' a result of operation, of the Piant during the period for whlch an extension is
sought. ;Th'e . filing of 'such application, in . and of itself shall
warrant an
extension'of the interim operation period.
'.
','

be

'.

I'

1

_

J

not'

(e), The September 15 date' is 'subject to extension if the empirical data
referred to in subparagraph (c) 'are insufficient solely because the Plant has not
operated at at least 40% of rated power for 45 or more full days (8:00 a.m. to
7;59 a.m.) during the period from May 15 to July 31' in 'each calendar year,
commencing January 1,1975. The September 15 date will be extended one year
for each calendar year in which such operation is not achieved. However, no
such extension shall be granted after, the Plant has achieved such operation in
two calendar years, and no more than two such extensions shall be granted; This
subparagraph shall not bar an application for an extensjon under subparagraph
(c) because of lack of operation. As long as an extension of the September 15
date is possible pursuant. to this subparagraph, whenever the Plant operates at
)ess than 20% of rated power for more than 12 consecutive hours during the May
15 to July 31 period, no' 'more than three circulating water pumps shall be 'used.
" (0 In addition to the reporting requirements othe'rwise imposed by'this
license, the Licensee is directed to' file with the Commission and serve on the
parties lreports of its analySis of data collected during interim ope'ration which
bear on the enviroIl.lnental effects of once-through' 'cooling on the aquatic biota
of the Hudson' River. Such'reports shall be made publicly available. The first
such report shail be, made a's 'soon as is feasible after the end of the 1975 striped
bass spawning season but no la~er tll3n July 31, 1976, 'and thereafter as
significant new, data'become available..
",
, (g) Evaluation' of the economic and' environmental impact of alternative
closed-cycle cooling systems shall be made by the Licensee in order to determine
it : preferred ' syStem' for' installatio~. This evalUatio~ sha11 be 'sub~tted to the
Atoniic Ener'gy COmrrlission 'by one'month following the receipt of the full-term,
Jull:power operating license, for review and approval prior to construction. ' ,
:" (h) The' September 15, dat'e assumes that th~ installation of, a clos~d-cycle
c'~olingf system for tthe
plant
will
require ' the
relocation,or'the
natural.. gas
.
.
'."
. , .'
,',
,pipeline owned by ,Algonquin Gas Pipeline Company. If the final determination
.'as' ,to the location"of the' 'closed-cycle cooling system does not require 'the
relocatiori"of the pipeline,' the~'date for the teiminatio'n' of theinterini period of
operation with the once-through' cooling system' will be May 1', 1980;'and all
dates'5n :this c'ondiiion shall be d~erried changed tO,reflect those circumstances
'by substituting "May 1, 1980 ('th,e May I, date')" for "September 15;1980'Ci ihe
September"15 date')" and'ihe '''May ,1 date'; fo/"the September 15 date"
'throughout this cond'ition ~nd subparagraph O)(I)o( this condition shall be
I

' .... f ,

jn~ffective.

.'

"

",

-,

I'

,

,""

"

"

.

':

," .

,;

"

.. , ' " .

. (i)' No' acc'eleration of: the' September) 5 date shall, be made pursuant to

or

subparag~aph(b) (h) to the 'extent:ihat such acceleration would resultiit the
simultaneous' eX:cayatio~ or' outage for -the construction of cl~sed.cycle cooling
"systemsf~rb6~~Ind!a~,PointUnitN~~·~'2and3";." "'~' " , "'1':""
G) In construing and applying
this• condition, the following definitions shall
"t •
,

govern:

'

.! •

~

I.

I,

-

'

)

• I

(1) "governmental approvals" shall include, among others, approval by
the' Federal Power Commission. of a certificate of public convenience and
necessity, or amendment tnereto, authorizing relocation of the natural gas
pipeline owned by ·Algonquin Gas Pipeline Company and crossing the Plant
site in order to permit excavation for a cooling tower adjacent to the Plant;
(2) "Ucensee" shall include Applicant or any successor to its interest in
" the license to operate the Plant or,any joint holder of the license to operate
the Plant.
. ,
: .. 3. The Regulatory 'StaiT' agrees that the foregoing license condition is
"appropriate' and that' it will hot require or 'recommend any conditions or
'provisions in' its technical specifications or otherwise hi the operating license
With respect to operation of the Plant with once~through cooling' inconsistent
With said license condition. " ."
'
,
'. 4. (a) 'In the event that the ,:Ucensee appiies for an extension of the interim
'pperation period 'or other relief pursuant to subparagraph (c) 'or 'Cd) of the
:iicense condition' set forth in' paragraph 2 of this' stipulation, the Licensee
sball s~rvesuch application on' 'each party as provided in paragraph 7(a) hereof.
'The RegUlatory Staff shall promptly reView'said application and shall issue a
repoh stating 'the Regulatory Staffs findings and conclusions concerning said
applicati'on 'and a recommendatiori that the relief requested be approved,
.1
'"
•
'"
modified, or denied. A copy of such report shall be served on each party to this
stipulation.'
! ' " ,'.,
,',
",
, ''' .. (b) Within '30 days 'following such serVice; any party to this stipulati~n may
serve up~n the bther parties and fiie with the Commission a reqhest for a' hearing
concerning'the Regulatory',Staffs recommendation. Each' party, including the
Regulat6'ry Staff, hereby ag~ees to support any'request for a hearing made 'by
any, Party purs'miri( to this subparagraph (b). Such support for a request for
hearitig by any party to'this'stipillation' shall not be construed as agreement With
'''th6' substantive '~ositiori' of the part'y initiating the request',for heluing; ArlY
-hearing :a:nd all sUbseqtle'nt' proceedings held pursUant to this paragraph shall be
'governed by the Rules' of PTa'ctice of the Atomic Energy 'Cominission, or any
siJccessor agency, as such rules may then be :in effect' pu'rsuant' to the 'Atomic
'Energy] Act of 1954' as' now 'or hereafter amended,: and to any other lapplicable
Jaws. If no' request' for, h~:uing is ~ade', the Director of Regulation or his
successor may amend the license condition as reconuriended by the Regu1atory
Staff. ,",'
I

',,:

..

" ,

"

"'"

,

5: In the event that the Regulatory Staff proposes any modification of the
license ~ohdition set forth in, paragraph 2 of this stipuIation, pursuant to
subparagrap~ (a) of, Said· condition or otherwise, the Regulatory Staff shall issue
'a report setting forth the proposed change 'and the basis therefor: A copy of such
report shall be served on each' party' to this stipul~tiOl1: FolloWing service; the
procedure set forth in paragraph 4{b) of ihis' stipulation 'sb3lfgovern. ' I' "
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6. Acceptance of this stipulation shall not be deemed a waiver by any party
hereto of the right, in any future hearing or other proceeding, to advance or to
oppose any contention not expressly barred by this stipulation, including but
not limited to the contention that the analysis and statement required by section
102 of the National Environmental Policy Act of 1969 must include: (a) analysis
of the effects on the fisheries of the Hudson River of all power plants situated
on the Hudson River or whose design or construction on the Hudson River is
imminent as of the time of the hearing, and (b) analysis of the need for power
generated by the Plant and the availability of power from other sources.
7. The licensee will serve on the other parties to this stipulation:
(a) any request for modification of the September 15 date, pursuant to'
paragraph 2(c) or 3(d) hereof;
(b) a notice of any modification of the twelve·month deadline, with the
reasons therefor; and
(c) a notice that the September 15 date has been advanced or set back
pursuant to paragraph 2 hereof, with the reasons therefor.
The request referred to in subparagraph (a) above shall be served at the same
time it is submitted to.the Atomic Energy Commission, and the notices referred
to in subparagraphs (b) and (c) abov~ shall be,served as soon as possible 'after the
circumstances giving rise to the modification have occurred. If the twelve·month
deadline is extended more than eight months pursuant to subparagraph (b) .of
paragraph 2 of this stipulation,' any further extension shall be subject to the
approval of the Regulatory Staff. The Licensee shall submit any such request fo'r
a postponement and the Staff shall review such request and issue ,within 30 days
of receipt of such request a written, deter'mina tion 'whether, due diligence has
been exercised by the licensee. A copy of said determinati'on shall be served on
each party to this stipulation. Within 30 days following such service~ any party
to this stipulation may serve a request for a hearing on the Secretary of the
, Atomic Energy Commission and all other parties. Each party, including the
Regulatory Staff, hereby agrees to support any request for a hearing made by
any party pursuant to this subparagraph. Such support for a request for hearing
by any party to this stipulation shall not be construed as agreement with the
substantive position of the party initiating the request for hearing. Any hearing
and all subsequent proceedings held pursuant to this subparagraph shall be
governed by the Rules of Practice of the Atomic Energy Commission, or any
successor agency, as such rules may then be in effect pursuant to the Atomic
Energy Act of 1954 as now or hereafter amended, and to any other applicable
laws. In any hearing involving subparagraph (b) of paragraph 2 of this
stipulation, the Licensee shall have the burden of proof on the issue of due
diligence, and in any hearing involving subparagraph (d) of said paragraph 2, the
licensee shall have the burden of proof on the issue of goo'd cause. Nothing
herein shall be construed to limit any party's rights to relief under the Rules of
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Practice or otherwise should it wish to maintain that a necessary governmental
approval has been. substantially granted or denied by passage of time oC
otherwise.
8. All parties agree to exercise due diligence in the performance of their
various responsibilities under this stipulation. All parties also agree to cooperate
in the expeditious processing of any applications for the various governmental.
approvals required under subparagraph (b) of paragraph 2 of this stipulation, and
further agree not to object to the participation of any party to this stipulation in
any proceeding relating to any such application.
9. Each party to this stipulation, other than the Regulatory Staff, expressly
reserves the right to seek judicial review of any final order of the Atomic Energy
Commission following a hearing under paragraph 4, 5, or 7 of this stipulation.
10. All parties, including the Regula tory Staff, shall serve on the other
parties to this stipulation all correspondence, papers, and documents exchanged
between them which relate to matters. in controversy among the parties
concerning the cooling system of the Plant or the protection :of the aquatic
biota of the Hudson River.
11. This stipulation shall be binding upon any successor-in-interest to the
Applicant or any future co-applicant who shall come to hold or have any inte'rest
whatsoever in the operating license, and shall be binding upon any successor-ininterest to any of the parties heteto who has notice of the terms hereof as if such
successor-in-interest had been an original party hereto, and shall remain in effect
among the parties hereto and their successors-in-interest regardless of the
addition or substitution of parties to the proceeding.
12. The license condition prOvisions of this stipulation shall not be final and
binding on the parties hereto until 'this stipulation has been 'approved by the
Atomic Safety and Licensing Board and the Atomic Safety and Licensing Appeal
Board.'
,
For the Applicant:

For the Regulatory Staff:

Harry H. Voigt

Joseph Gallo

For the Attorney General
of the State of New York:

For the New York State
Atomic Energy Council:

James P. Corcoran

J. Bruce MacDonald

For the Hudson River
Fishermen's Association:

For Save ~ur Stripers:
Nicholas A. Robinson

Angus Macbeth
Dated: January 13, 1975
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

CLI-75-15

COMMISSIONERS:
William A. Anders, Chairman
Marcus A. Rowden
Edward A. Mason
Victor Gilinsky
Richard T. Kennedy

Docke~

In the Matter of
CONSUMERS POWER COMPANY

No. 60-155

December 31, 1975

(Big Rock Point Nuclear
Power Station)
Upon requests for exemptions from certain aspects of .the ECCS Final
Acceptance Criteria, the Commission (1) grants exemption to permit facility
operation until March 1, 1976 (subject to restrictive technical specifications)
despite noncompliance with the requirement of invulnerability to subsequent
equipment failures, including failure of offsite power, following the failure
initiating the loss·of-coolant accident, pending modifications to the facility's
ECeS and installation of a reactor depressurization system; and (2) denies
requested .life-of-plant exemption from requirements of the failure criterion as
applied to the specific case of a break in either core spray line, but grants such
exemption until March I, 1976, and permits licensee to file further information
in support of its broader exemption request.
TECHNICAL ISSUE DISCUSSED: ECCS

MEMORANDUM AND ORDER
Consumers Power Company, operator of the Big Rock Point Nuclear Power
Station, has requested two exemptions from the reqUirements of 10 CFR 50.46,
the Final Acceptance Criteria (F AC) for the Emergency Core Cooling System
(ECCS). The first exemption would permit facility operation despite noncompliance with 10 CFR 50.46 (in particular, the requirement of Appendix A,
Criterion 35, that the ECCS safety function can be accomplished despite
failures, including failure of offsite power, in addition to the one initiating the
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loss-of-coolant accident) until March 1,. 1976, pending modifications to the
facility's ECCS and installation of-a reactor depressurization system. Operation
during the interim would be subject to the most restrictive of the technical
specifications proposed in the evaluation of ECCS performance required by 10
CFR 50.46 (a) (2) (ii) and set out in an attachment to the applicant's exemption~
request. The second requested exemption would relieve Big Rock Point until
plant decommissioning from the requirements of the failure criterion of 10 CFR
50.46, Appendix K, Paragraph I.D.l as applied to the specific case of a' break in
either core spray line. 1 At present, Big Rock Point is operating under a'variance
from the requirements of the Interim Acceptance Criteria (lAC) (see 36 F.R.
12247, as amended by 36 F.R. 24082) granted by the AEC's Director of
Regulation (39 F.R. 29403). The purpose of the variance was to, permit
Consumers Power Company to undertake analysis of the measures required to
bring Big Rock Point into conformity with the lAC, ar,td to accomplish any.
necessary work on the plant. In accordance with the AEC's August 5, 1974,
Memorandum and Order (8 AEC 213), compliance with the FAC has not been
required during the pendency of the present exemption requests.
.
Notice of receipt of the present exemption requests was published in the
Federal Register (40 F.R. 32273), and comments were solicited from interested
persons arid from the Director of Nuclear Reactor Regulation: No outside
comments were received. Subsequently, in response to questions raised by the
Office of the General Counsel, the Director submitted a Clarification of
. Comments.
The Director supports the first exemption request,finding that good cause
exists to exempt Big Rock Point until March 1,1976, from the requirements of
10 CFR 50.46 as applied to the deficiencies which are the subject of this
request, and that the facility can operate under such an exemption' without
undue risk to public health and safety. It is apparent from the Director's
comments and from the ECCS performance evaluation that, apart fro'm the
question of meeting the AppendiX K, Paragraph I.D.1 criterion, Big Rock Point
will meet the performance criteria of 10 CFR 50.46 (relating to peak clad
temperature, maximum cladding oxidation, maximum hydrogen generation;
coolable geometry, and long-term cooling) follOwing completion of the proposed
modifications, assuming operation subject to the proposed Technical Specifications. These modifications are to be made during the scheduled fuel outage from
I Although the criterion of Appendix K, Paragraph 1.0.1, is entitled the "Single Failure
Criterion," the criterion actually requires that the ECCS equipment function effectively
despite the failure of, a component following the break in the reactor coolant pressure
boundary which initiates the loss.of-coolant accident. The additional requirement or'
Appendix A. criterion 35, that abundant emergency core cooling be provided despite a
component failure, even when there is also a failure of eithe; offsite or onsite power, makes
clear that the system must be able to function despite mUltiple failures with' respect to
certain sequences of incidents.
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January 9, 1976, to March I, 1976, which includes most of the remaining period
of operation covered by the first exemption request. In view of the Director's
finding that operation of the facility in its present configuration involves no
undue risk to public health and safety and of the heightened inspection
requirements he has imposed, we see no emergent reason to disturb the normal
outage schedule, and we therefore grant the first requested exemption.
The subject of the. second exemption request is a recently discovered
deficiency. If a loss-of-coolant accident is initiated by a break in one core spray
line, the Big Rock Point ECCS is vulnerable should the valves in the alternate
core spray line fail to open. If offsite power is not available, it would not be
possible to keep the core covered in this situation. A capability for flooding the
core through the plant feedwater system exists when offsite power is available.
This flooding capability through use of non-ECCS systems is, of course, relevant
to whether continued operation under an exemption would involve undue risk
to the health and safety of the public.
We agree with the Director's interpretation of 10 CFR 50.46, Appendix K,
Paragraph 1.0.1, namely, that the ECCS must provide performance meeting the
F AC in the event of the worst failure of a single active ECCS component,
exclusive of the passive initiating failure which causes the loss-of-coolant
accident. The Big Rock Point ECCS does not meet this criterion, since in the
event of a loss-of-coolant accident caused by the initiating failure of one core
spray line, an additional failure of an active component in the unaffected core
spray line would disable the system. 2 Either corrective modification or an
exemption from the criterion is required for the facility to continue operation.
The Commission fmds that the material before it is not adequate for a final
dispOSition of the second exemption request. In order to assess properly any risk
involved in operating Big Rock Point under the proposed exemption and the
cost of possible methods for limiting the risk, the Commission needs additional
information. Such information should describe any factors unique to the Big
Rock ECCS which would indicate an unusually low probability of occurrence of
the relevant failure modes over the life of the plant. The Commission finds the
statistical analysis based on operating experience described in the licensee's letter
of August 22, 1975 to be an inadequate basis for decision. For example, this
analysis does not address the probability of failure of other critical components
of the system that must also function at the same time in the event of a
loss-of-coolant accident and therefore could overestimate the reliability of this

2 In a subsequent letter, dated August 22, 1975, the applicant asserted that the core
spray system did in fact meet the test of Appendix K, Paragraph I.D.l. As this
memorandum makes clear, we reject the interpretation of that paragraph offered by the
applicant, that in the event of a loss-of-coolant accident initiated by passive failure of an
ECCS component the ECCS need not be invulnerable to an additional failure. See note 1
above.
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portion of the ECCS. The applicant should provide, insofar as possible, an
improved analysis of the probability at Big Rock Point of those types of
loss-of-coolant accidents and ECCS component failures relevant to the exemption request.
In addition, the applicant should indicate all alternate modes of operation or
additional activities for maintaining the level of safety otherwise provided by full
compliance with the requirements of 10 CFR 50.46, with an assessment of the
costs involved for each. The submission should include full information on any
equipment needed to comply with the criterion of Appendix K, Paragraph 1.0.1,
as interpreted in this memorandum and order, including cost and minimum time
needed for procurement and installation. The submission should also include
proposals for enhanced inspection procedures or other unusual measures which
the applicant is prepared to undertake to reduce risk during interim operations
pending correction of deficiencies, and any other information necessary for the
Commission to evaluate the alternative of exempting Big Rock Point from the
criterion of Appendix K, Paragraph 1.0.1, for the time needed to correct the
existing deficiency. This information should be provided the Commission by
March 1, 1976.
Although we are not prepared to grant a plant-life exemption now, we do
find cause to exempt Big Rock Point from the criterion of Appendix K,
Paragraph 1.0.1, until March 1, 1976, because of the recent discovery of the
deficiency and the Director's determination that no undue risk to public health
and safety is created by operation for the period covered by this exemption. It is
our intention in granting this limited exemption to minimize disruption of the
applicant's outage schedule while providing an opportunity for the applicant to .
submit additional information described in the paragraph above to support the
plant-life exemption request and, in the alternative, a request for exemption for
a specified period necessary to achieve compliance. The Commission will be
prepared to act expeditiously upon an exemption request submitted with this
additional documentation and other appropriate supporting material. We are also
prepared to consider extending the present limited exemption to cover the
duration of the next regular fueling cycle if necessary to avoid disrupting the Big
Rock Point operations program, provided that the applicant can demonstrate a
need for this additional time to complete the requested documentation, and
provided that the Director finds that such an extension involves no undue hazard
to public health and safety. Simultaneously with the issuance of this order, the
Commission is issuing a request to the Director for information and comments
on the possibility of such an extension.
In summary,
(1) As requested, exemption is granted from the requirements of 10 CFR
50.46 until March 1, 1976, with respect to the deficiencies in design and
diversity of emergency systems and the diversity of emergency power sources
which the proposed modifications to the Big Rock Point ECCS are intended to
meet.
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(2) Exemption is granted until'March 1, 1976, from the criterion of 10 CFR
50.46, Appendix K, Paragraph I.D.1 as applied to the specific case of a break in
either core spray line.
'
(3) Consumers Power Company shall comply with conditions now in effect
relating to inspection, testing, or operating of the Big Rock Point facility and
'with such additional conditions as hereafter may be imposed by the Director of
Nuclear Reactor Regulation relating to inspection and testing.
(4) Except for matters of redundancy and diversity covered by the
exemptions granted in this order, the Director of Nuclear Reactor Regulation
may impose further restrictions on reactor operation in accordance with 10 CFR
50.46(a)(2)(v) as may be required to bring operation of the Big Rock Point
reactor into conformity with the performance requirements of 10 CFR 50.46.
It is so ORDERED.
.
By the Commission

SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D. C.
this 31st day of December 1975.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB·3Dl

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chairman
Dr. Lawrence R. Quarles
Michael C. Farrar

In the Matter of
HOUSTON LIGHTING & POWER COMPANY

Docket Nos. 50·466
50·467

(Aliens Creek Nuclear Generating
Station, Units 1 and 2)

Upon review sua sponte in construction permit proceeding of an early partial
initial decision (LBP·75·66) of certain environmental and site suitability matters,
Appeal Board endorses the Licensing Board's conclusion that matters reviewed
to date demonstrate no reason why the site is not a suitable location for nuclear
power reactors of the general size and type proposed, but emphasizes that (1)
the Licensing Board has not completed its environmental or safety review; and
(2) even those findings already made are subject to later revision should further
developments or new information so warrant.
Partial initial decision affirmed.
I
RULES OF PRACTICE: PARTIAL INITIAL DECISION
That no construction activities are authorized by a partial initial decision
does not mean that the decision lacks significance. A principal justification for
early findings on site·related issues is that legitimate interests may be furthered
by a prompt determination whether the proposed location for a facility has
features which might render it unacceptable from an environmental or safety
standpoint. Potomac Electric Power Co. (Douglas Point Nuclear Generating
Station, Units 1 and 2), ALAB·277, NRCI·75/6 539 (June 18, 1975).
RULES OF PRACTICE: APPELLATE REVIEW
Partial initial decisions which do not authorize any construction activity are
(1) appealable to the same extent as a partial initial decision which has the
greater immediate effect of permitting the issuance of a limited work
authorization; and (2) are subject to review by an appeal board sua sponte.
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MEMORANDUM AND ORDER
December 9, 1975
This is a construction permit proceeding involving the AlIens Creek Nuclear
Generating Station, Units 1 and 2. In March 1975, the licensing Board
conducted an evidentiary hearing on environmental and site suitability matters.
Thereafter, the applicant announced its intention to defer indefmitely the
construction of the facility. Notwithstanding this development, the applicant
invoked our recent Douglas Point opinion l to urge that the Board proceed to
decision on certain of the issues canvassed in the hearing. The Board has done so
in a partial initial decision rendered on November 11, 1975. LBP-75-66,
NRCI-75/11 776. Based upon the findings contained therein, the Board has
concluded (paragraph 134) that "[t)he matters reviewed to date ... have
demonstrated no reason why the [AlIens Creek) site is not a suitable location
for nuclear power reactors of the general size and type proposed" insofar as the
Atomic Energy Act and relevant Commission regulations are concerned.
The partial initial decision does not pave the way for a limited work
authorization for either unit of the facility. As 10 CFR 50.10 (e)(2) makes clear,
the issuance of a limited work authorization is to be preceded by, inter alia, all
of the environmental findings which must be made by a licensing board before
the construction permit itself can be issued. Here, many of those environmental
findings are still to be made.
That no construction activities are authorized by it does not mean, however,
that the partial initial decision lacks significance. A principal justification for
early findings on site·related issues is that legitimate interests may be furthered
by a prompt determination whether the proposed location for the facility has
features which might render it unacceptable from an environmental or safety
standpoint. See Douglas Point, ALAB-277, supra, NRCI-75/6 at 54547.
Although not dispositive. on the question of the acceptability of the site, the
findings here made by the Licensing Board are directed to that end.
For these reasons, we think that partial initial decisions of this variety should
be deemed appealable to the same extent as a partial initial decision which has
the greater immediate effect of permitting the issuance of a limited work
authorization. Beyond that, in the absence of exceptions, partial initial decisions
such as that before us should be subject to review forthwith by this Board sua

sponte.

.

I Potomac Electric' Power Co. (Douglas Point Nuclear Generating Station, Units 1 and
2), ALAB-277, NRCI-75/6 539, 544-47 (June 18, 1975).
.
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In the present instance, the NRC staff apparently reached the same
conclusion on appealability. For it sought and obtained from us an extension of
the time within which to file exceptions to the November 11 decision. We are
now advised, however, that the staff has decided against taking an appeal.
Likewise, the applicant has not appealed.
Given these circumstances, the Board has elected to make at this juncture an
independent examination of the partial initial decision and the underlying
record. This examination has disclosed nothing which might bring into serious
present question the Licensing Board's conclusion in paragraph 134, quoted
above. Although we therefore endorse that conclusion, it bears reemphasis that
(I) the Licensing Board has not completed its environmental or safety review;
and (2) even those findings already made are subject to later revision should
further developments or new information so warrant. Thus, our endorsement of
what already has been decided below cannot be taken as reflecting a final
judgment on the suitability of the proposed site or, indeed, on any other matter
which must be considered before a limited work authorization or a construction
permit can issue.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
Secretary to the Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB·302

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chairman
Dr. Lawrence R. Quarles
Richard S. Salzman

Docket Nos. STN 50·488
50·489
50·490

In the Matter of
DUKE POWER COMPANY
(Perkins Nuclear Station,
Units 1,2 and 3)

Appeal Board dismisses appeal from the Licensing Board's rejection of one
of the contentions contained in a successful intervention petition on the ground
that the rejection did not constitute an appealable order. Puerto Rico Water
Resources Authority (North Coast Nuclear Plant, Unit 1), ALAB·286,
NRCI·75/8 213 (August 26,1975).

Mr. Thomas S. Erwin, Raleigh, North Carolina, for the
intervenors, Mary Apperson Davis and the Yadkin River
Committee.

. DECISION
December 10, 1975
By order of November 21, 1975, the Licensing Board granted the untimely
amended petition of M~ry Apperson Davis and the Yadkin River Committee for
leave to intervene in this construction permit proceeding involving the Perkins
Nuclear Station, Units 1, 2 and 3. In doing so, the Board ruled on the
acceptability of six contentions contained in the amended petition. Two were
admitted to the proceeding; three were found unacceptable UIiless recast; the
sixth (III (C» was rejected outright.
The intervenors have noted an appeal to us from the Board's action on
Contention III(C). Without reaching the question of the correctness of that

856

action, we dismiss the appeal on the authority of Puerto Rico Water Resources
Authority (North Coast Nuclear Plant, Unit 1), ALAB-286, NRCI-75/8 213
(August 26, 1975). In that case, as here, successful petitioners for intervention
attempted to take an interlocutory appeal from a licensing board determination
which rejected certain of their contentions. We said:
10 CFR 2.730 (f) contains a general prohibition against interlocutory
appeals from licenSing board rulings made during the course of a proceeding.
The single exception to this prohibition is found in 10 CFR 2.714a. Insofar
as a petitioner for intervention is concerned, that Section allows an appeal
from an order concerning his petition if-but only if-the order denied the
petition outright. Although [appellants] attempt to invoke Section 2.714a
here, it is plainly inapplicable since their intervention petition was granted at
least in part.
In the circumstances, the appeal must be dismissed as foreclosed by the
Rules of Practice of this Commission. Boston Edison Co. (pilgrim Nuclear
Generating Station, Unit 2), ALAB-269, NRCI-75/4R 411, 413 (April 28,
1975) and cases there cited.
NRCI-75/8 at 214; footnote omitted.
Appeal dismissed because not taken from an appealable order.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

..

Margaret"E. DuFlo
Secretary tothe Appeal Board
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Alan S. Rosenthal, Chairman
Dr. John H. Buck
Richard S. Salzman

Docket No. 50·367

In the Matter of
NORTHERN INDIANA PUBLIC
SERVICE COMPANY
(Bailly Generating Station,
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Assistant Attorney General Marvin N. Benn, Chicago, Illi·
nois, argued the cause for the State of Illinois, appellant;
with him on the brief was Illinois Attorney General
William J. Scott, Chicago, Illinois.
Mr. Edward W. Osann, Jr., Chicago, Illinois, argued the
cause for the Joint Intervenors, Porter County Chapter of
the Izaak Walton League of America et al, •appellants; with
him on the brief was Mr. Robert J. Vollen, Chicago, Illinois.
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cause and filed a brief for the applicant, Northern Indiana
Public Service Company, appellee; with him was Miss Kath· .
leen H. Shea, Washington, D. C.
Mr. Stuart A. Treby argued the cause and filed a brief for
the Nuclear Regulatory Commission Staff.

Upon exceptions to supplemental initial decision (LBP·75·3, NRCI·75/2 61
(1975» approving the utilization of a slurry wall in lieu of a well.point
dewatering system, the Appeal Board rules that (1) the Licensing Board's
findings of fact are correct and supported by the record; (2) the Commission's
partial limitation on discovery procedures did not prevent Joint Intervenors
from obtaining crucial evidence; (3) the licensing Board's exclusion of a
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witness's testimony was correct; (4) the Ucensing Board properly left to the
applicant and the NRC staff the implementation of monitoring of localized well
point dewatering; and (5) the Commission has carried out in total measure its
NEPA obligations with respect to the Bailly project.
Supplemental initial decision affirmed.
RULES OF PRACTICE: EXPERT WITNESSES
The possibility that inconsistent or even contrary inferences could be drawn
from an expert witness' testimony if the views of the opposition's experts are
accepted does not prevent a licensing board's findings from being supported by
substantial evidence.
RULES OF PRACTICE: APPELLATE REVIEW
In acting for the Commission, an appeal board need not accept every finding
a licenSing board makes. If, after giving a licensing board's decision the probative
force it intrinsically commands, an appeal board is convinced that the record
warrants a different result, it may reject or modify a licensing board's findings.
RULES OF PRACTICE: DISCOVERY
Denial of a party's request to depose certain witnesses is not prejudicial
when those from whom depositions were sought later appear as witnesses at the
hearing and are thus made available for cross-examination by the party seeking
discovery.
RULES OF PRACTICE: APPELLATE REVIEW
To establish reversible error arising from curtailment of discovery procedures, a party must demonstrate that the action made it impossible to obtain
crucial evidence, and implicit in such showing is proof ·that more diligent
discovery was impossible.
RULES OF PRACTICE: DISCOVERY
In common with the Federal Rules of Civil Procedure, the Commission's
Rule of Practice provides that discovery may be limited by order, or may not be
had, or even may be had only by a method of discovery other than that selected
by the party seeking discovery. (10 C.F.R. § §2.740(a), (b) and (c); Rule 26(a),
(b) and (c), Federal Rules of Civil Procedure.)
NEPA: NEGATIVE DECLARATION
As judicia~ly construed, NEPA imposes a duty upon an agency undertaking
major federal action either to file a detailed environmental impact statement or
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to furnish a negative declaration of reasons why it has determined the statement
is not required.
NEPA: NEGATIVE DECLARATION
No precise format for a negative declaration has been prescribed; and it may
be incorporated in an adjudicatory decision. Under the most stringent
judicially·imposed standards it is enough that it appear from the declaration that
the agency took a "hard look" at the problem, identified the "relevant ar~as of
environmental concern," and made a "convincing case" that the impact is
inSignificant. Maryland-National Cap. Pk. & Pl. Comm. v. U. S. Postal Service,
487 F.2d 1029, 1039-40 (D.C. Cir. 1973).
TECHNICAL ISSUE DISCUSSED: Construction and use of a bentonite
slurry wall

SUPPLEMENTAL DECISION
(Slurry Wall Construction)
December 17, 1975
The basic issue here is whether a "slurry wall" would be better than a "well
point dewatering system" to keep groundwater from flowing into the excavation
for the substructure of the Bailly nuclear power facility. The question 'is a
salient one in this case but not because construction would be easier or cheaper
under one method than the other. The Bailly site, though in an industrialized
area, lies within several hundred yards of the western edge of the Indiana Dunes
National Lakeshore. That federal parkland encompasses not only shoreside
recreational facilities but also marsh areas of ecological significance, including
Cowles Bog, a National Natural Landmark. 1 It is thus important to preclude the
possibility that the Bailly excavation may cause a "drawdown" (i.e., drain) of
groundwater from the Lakeshore in quantities sufficient to disturb the ecology
of those wetlands. Hence the concern about the method selected to keep the
excavation dry.
With this preface, we turn to the particulars of the appeal before us. This
proceeding has had a long history. The Significant events up to the end of 1974

I Cowles Bog itself, however, is more than a mile from the Bailly site a'ccording to Joint
Intervenors' evidence. See ALAB-224, 8 AEC 244, 274 (1974).
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are detailed in our decision of December 24,1974, ALAB-249, 8 AEC 980, and
need not be retold here.2 We pick up the saga at the beginning of this year.
As directed by our December 24th decision, the Licensing Board reopened a
special hearing which the Commission itself had ordered in October 1974.3 The
limited purpose of that hearing was to explore the environmental impact of the
applicant's proposal-first formally advanced after we had affirmed the initial
decision authorizing the issuance of a permit to' construct the Bailly facility4 -to change the means of keeping the excavation dry while building the
facility's substructure. The applicant had originally proposed to employ a well
point dewatering system for that purpose, which would be carefully monitored
to insure that groundwater was not being drained from the wetlands.s The new
proposal called instead for the placing of a "slurry wall" around the excavation.
"Such a wall is an impermeable barrier constructed ... by implanting under
pressure a mixture containing bentonite clay and cement in the soil around the
site. perimeter.,,6 Slurry walls have been employed previously in this country-most frequently in connection with drilling oil, gas and water wells 7 -and
the construction technique which has been proposed here has been extensively
used abroad. 8 According to the applicant, a slurry wall would be a better guard
against drawdown of water from the National Lakeshore than the well point
dewatering system and, therefore, was preferable from an environmental
standpoint.
The licensing Board reopened the slurry wall hearing, received additional
evidence and, on February 21st, entered a supplemental initial decision. That
decision, after reviewing the environmental and other costs and benefits of the
proposal, approved the utilization of a slurry wall in lieu of the well-point
dewatering system. LBP-75-3, NRCI-75/2 61 (1975). The Joint Intervenors and
the State of Illinois noted appeals which were argued before us on Aprillst.

21n ALAB-249, we vacated the Licensing Board's original decision on the slurry wall
issue (LBP-74-85, 8 AEC 901 (1974» and ordered the hearing reopened on the basis of our
determination that the trial schedule followed by that Board had unnecessarily and
prejudicially precluded the full participation of the Joint Intervenors and the State of
Illinois.
'CLI-74-39,8 AEC 631 (1974).
4 ALAB-224, 8 AEC 244 (1974),afFlTming LBP-74-19, 7 AEC 557 (1974).
sThis system is described in the Licensing Board's initial decision authorizing the Bailly
construction permit. See 7 AEC at 589-91.
'ALAB-249, supra, 8 AEC at 981-82.
7 See S. W. Tr. 115, 684-87. "S. W. Tr." refers to the transcript of the supplemental
Licensing Board hearing on the slurry wall issue. Although that hearing was held in two
distinct sessions (October 31-November 7, 1974 and January 3-21, 1975), the transcript
pages of the second hearing are numbered seriatim after those of the first.
a Applicant's written testimony, Attachment A, p. I, following S.W. Tr. 199.
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On that same date, the United States Court of Appeals for the Seventh
Circuit handed down its ruling on the petition previously filed with it for review
of our prior affirmance of the initial decision authorizing the issuance of a
construction permit. 9 For reasons unrelated to the slurry wall question, the
Seventh Circuit set aside that affirmance and directed that the existing
excavation on the site be fi!led in and that there be no further site dewatering.
Porter Country Chapter of the Izaak Walton League v. A.E.C, 515 F.2d 513
(1975).10 The Court of Appeals' action had the effect of mooting, at least
temporarily, the slurry wall question. Accordingly, we deferred further
consideration of the appeals pending before us. Last month, however, the
Supreme Court reversed the judgment of the Seventh Circuit and remanded the
cause to that Court for consideration of other issues not reached in its April
decision. Northern Indiana Public Service Co. v. Porter County Chapter of the
Izaak Walton League, 423 U. S. _, 44 U.S.L.W. 3216 (November 11, 1975).
In these circumstances, it is now incumbent upon us to take, up
consideration of the slurry wall matter where we left off and proceed to a
decision. 1 1 Therefore, we have carefully perused the briefs' and record and
closely examined the findings of fact in the Licensing Board's supplemental
initial decision. For the reasons which follow, we have determined that those
findings are correct and supported by the record and, additionally, that the
Board below committed no reversible error of law. Accordingly, its decision is
affirmed.

I
We cover in this portion of our decision the exceptions taken to the
Licensing Board's findings of fact. In Part II (infra, pp. 868·877), we turn to the
legal errors which the appellants claim that Board to have made.

A. RECORD AND FINDINGS BELOW.
1. Salient features of the project. The Bailly site borders Lake Michigan and
the excavation needed for the facility must, at least in part, penetrate the water

9 See fn. 4, supra, The Atomic Energy Commission elected not to review our decision
(ALAB·224) and, therefore, it represented final agency action on the matters encompassed
by it. 10 C.F.R. § § 2.762,2.785 and 2.786.
I °Rehearing and rehearing in bane were denied on May 28,1975.
I I By order of November 14, 1975 we invited the parties to bring to our attention any
recent developments bearing upon the issues presented by the appeals. Supplemental
memoranda were filed by the Joint Intervenors and Illinois, to which the applicant and the
staff responded.
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table. The slurry wall proposal is intended as a means of keeping the
groundwater from flooding that excavation while construction is in progress. I 2
As its name implies, the wall would be put in place by implanting under pressure
a "slurry" or fluid mix of cement, water and bentonite clay. Bentonite has a
unique ability to absorb water. With the addition of an appropriate wetting
agent I 3 it can swell up to twenty times its original volume in two hours; the
addition of cement increases its viscosity and reduces the possibility of erosion.
If completed as proposed, the process would create an essentially impermeable
barrier which, unless physically removed, would remain indefinitely in the earth
around the excavation. NRCI-75/2 at 65-66, 68.
Briefly summarized, construction would be undertaken in the following
manner. About 70 tons of bentonite, 250 tons of cement and minor amounts of
the wetting agent would be needed for the proposed wall. The dry bentonite,
already mixed with the wetting agent, woul,d be brought to the site by railroad
car ,and stored in a silo; the cement would be trucked in. The bentonite would
thereafter be piped from the storage silo to a mixing vessel and combined with
water. Mter the bentonite and water became thoroughly mixed, the cement
would be added to obtain the proper consistency and the resultant slurry
mixture put in the ground with the assistance of a vibrating steel I·beam. Id. at
66-67.
The I·beam to be used is approximately 55 feet long, 31 ~2 inches wide, with
12Y2 inch flanges and a 1 %inch diameter injection pipe having a nozzle at its
lower end welded lengthwise along its middle. The beam would be driven into
the ground by a vibrator connected to its top. Both the beam and the vibrator
would be suspended from a construction crane. A lead connected to the vibrator
would keep the beam in an essentially upright position, plumb ness to be
maintained by a foreman using devices designed for that purpose. Id. at 67-68.
The slurry mixture would be injected under pressure as the I·beam
penetrated the earth and until the required depth was reached at a point where
an impervious layer of clay underlies the site. 14 The I·beam would be driven
about six inches into the clay and then extracted. During extraction the slurry
injection would be continued to fill the void. The I·beam would then be moved,
reinserted at a point overlapping its previous position by at least four inches, and
the procedure repeated until the wall was completed. Id. at 68.

I 2 When the facility is complete the basement walls will be waterproof and protection
against groundwater flooding no longer will be needed. See 7 AEC at 589.
I 'The wetting agent proposed is polyacrylic acid (CH 2 :CHCOOH).
14The Licensing Board found that borings made throughout the site area indicate that
an impervious clay layer underlies the entire area to be enclosed by the slurry wall.
NRCI·75/2 at 70. If, however, no clay layer were to be encountered for any length of the
wall, the I-beam will be inserted as deeply as its physical dimensions allow to provide at least
a partial barrier.
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When fully installed, the top of the slurry wall would at all points extend
above the highest expected ground water levels. Although the wall would have to
be penetrated by various service pipes, it could be sealed around them. Any
water captured within the excavation would be removed by two sump pumps.
Id. at 69.
Installation of the slurry as described would be carried out by a joint venture
of American and European contractors, the latter having had extensive
experience abroad with this technique. 15
2. The Licensing Board's analysis of environmental consequences. The Board
below listed and analyzed the possible environmental consequences of using a
slurry wall to keep the Bailly excavation dry. The question of the wall's
effectiveness to one side (we discuss this later, pp. 866.867), the Board reviewed
the need to bring the constituent materials to build the wall onto the site, the
noise of installation, the likelihood that the installed slurry would "migrate,"
whether the wall would leach acid into the surrounding soil, the effects of
vibrations during installation, the possible formation of molds, the wall's
seismological Significance, the likelihood that the groundwater flow off·site
would be disturbed, the consequences of penetrating the wall, the effects of
leaving the wall in place when no longer needed, and the consequences of taking
it out. For reasons amply supported in the record, the Board below found no
significant adverse environmental consequences attributable to the foregoing.
NRCI·75/2 at 73·75.
In addition, the Board found using a slurry wall would have positive
attributes. First, should there ever be an accidental leak of radioactive liquid
within the confmes of the wall after the plant is in operation, the wall would
help prevent its spread offsite. NRCI·75/2 at 75. Second, and more Significant, if
successful, the wall would eliminate the need' for extensive "dewatering" at the
site.ld. at 76.
3. The Board's cost-benefit evaluation. The licensing Board determined that
the expense of installing the slurry wall was essentially comparable to that of
using the well point dewatering system and negligible compared to the overall
cost of the facility.16 Taking this into consideration along with its detailed
findings on the wall's environmental ramifications, the Board concluded
(NRCI-75/2 at 76-77, par. 39)
that the adverse environmental impacts of construction of the slurry wall are
negligible and will not be felt off-site. Further, the Board can identify no
adverse environmental impact associated with the slurry wall's remaining in
place indefmitely after construction of the Bailly facility has been
15NRCI-7S/2 at 66. As we have mentioned, the slurry wall concept is not new to this
country. This technique for installation is novel here, but the record indicates its successful
use in Europe over the past 15 years. Applicant's prepared testimony, Attachment A, p. I,
following S.W. Tr. 199.
1 'NRCI-7S/2 at 76, par. 38.
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concluded. On the benefit side, if the proposed slurry wall is successful, it
will substantially reduce or eliminate the need for dewatering during
construction, thereby providing additional protection from the possibility,
although a remote possibility, of adverse environmental impact off-site,
particularly on the Indiana Dunes National Lakeshore, from dewatering
during construction .... The Board has found that the likelihood of success
of the slurry walI is high and therefore the additional environmental
protection will probably be achieved. From a cost standpoint, the Board
considers that the slurry wall cost is insignificant when the cost of the
project as a whole is considered. Considering all factors, the Board finds that
the use of the slurry wall construction technique is acceptable and that the
construction of the slurry wall will be beneficial from an environmental
standpoint.
While the Board found that the likelihood of the slurry wall's successful
operation was "high," it did not overlook the possibility that it might fail. "In
that event," the Board said (id. at 77, par. 40),
there would be an economic detriment to the Permittee, but again this
would not be significant when the cost of the entire project is considered.
While the ineffective slurry wall would remain in place on the [applicant's]
property, this also would be insignificant since there are no identifiable
adverse environmental impacts of the wall remaining in place. Also, the
construction effects are negligible, so no real environmental detriment would
occur even if the wall failed totally. The Board considers the risk of failure
to be acceptable from an environmental standpoint when weighed against
the potential for added environmental protection represented by the slurry
wall proposal. In addition, if the wall is unsuccessful, the Permittee will
revert either totally or in part to the well-point dewatering system which was
previously considered at length and approved after having been found to be
environmentally acceptable by the prior licensing Board and the Appeal
Board. [Footnote omitted].

4. The monitoring condition. As the licensing Board noted, in the unlikely
event that the slurry wall were a complete failure the applicant would simply
revert to the previously approved well point dewatering system to keep the
excavation dry. The Board was also alert to the possibility that the slurry wall
might be less effective than anticipated. In such a case, the two sump pumps
might be insufficient to keep the excavation dry and some dewatering might
have to be accomplished through use of a limited number of well points
concentrated near the leak. The Board was concerned that this procedure might
impair the ability of the monitoring program (designed for an evenly spaced, full
well point dewatering system) to detect and mitigate possible offsite effects
from that limited dewatering. To guard against this contingency, the Board
conditioned its approval of the slurry wall upon the requirement that the

865

applicant notify the staff before commencing any well point dewatering. The
staff must then insure that a monitoring system adequate to protect against
offsite drawdown is in place and working properly before allowing dewatering
by the well point method to be undertaken. I 7

B. THE CHALLENGE TO THE FINDINGS BELOW.
In asking that we reverse the decision below, the appellants do not contend
that the Licensing Board failed to consider one or more possible environmental
effects of the slurry wall. Nor do they appear to take issue with the
overwhelming majority of the Board's conclusions respecting the insignificance
of those effects which were considered. Rather, the thrust of their argument is
that (1) the record is inadequate to establish that a satisfactory slurry wall could
be installed by the methods just described, and (2) a slurry wall could induce the
formation of "sand boils" which, appellants say, might cause a greater
drawdown of groundwater than well point dewatering or no slurry wall at all. We
deal with each in tum .
. 1. Installing the slurry wall. The Licensing Board found that slurry walls have
been successfully used to keep groundwater out of excavations in this country
and abroad for many years, that the engineering contractors engaged to
construct the wall have had extensive experience in Europe erecting structures of
this type, that test walls have been successfully installed by these contractors at
another site in Indiana, and that adequate studies were made of the geology and
hydrology of the Bailly site to confirm that it has a soil structure suitable for a
slurry wall. On this basis the Board concluded that the wall can be successfully
constructed. I 8
These fmdings and conclusions are firmly supported in the record. They rest
on the testimony of ten expert witnesses, eight offered by the applicant and two
by the staff, including an engineer with a doctorate in hydrology, a biological
chemist, and experienced structural, chemical and nuclear engineers. These
experts were familiar with the properties and uses of bentonite and were well
acquainted with slurry walls of various types. And two of the witnesses had
taken part in supervising the installation, successfully, of slurry walls at six other
projects using techniques similar to the ones proposed for the Bailly project. I 9
Of course, the appellants offered expert witnesses of their own who took issue
with some of those conclusions. But it is now well settled that the possibility
that inconsistent or even contrary inferences could be drawn if the views of the
appellants' experts were accepted does not prevent the trial board's findings
from being supported by substantial evidence. See Illinois Cent. R. R. v.
Norfolk & W. R.R., 385 U. S. 57,69 (1966); Consolo v. FM.C., 383 U. S. 607,
620 (1966).
• 'Id. at pp. 72-73 (paras. 21-23) and 87 •
• IS ee NRCI-75/2 at 66 (par. 4); 70-72 (paras. 14-19).
• 9 S.W. Tr. 89-138, 522-25.
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To be sure, in acting for the Commission, we need not accept every finding a
licensing board makes and we do not apply the "clearly erroneous" test of
Rule 52(a) of the Federal Rules of Civil Procedure, which governs appellate
review of district court fmdings. But we are not free to disregard the fact that
the Licensing Boards are the Commission's primary fact finding tribunals. As we
have previously ruled, the test-laid down by the courts-which we follow
allows us to reject or modify a board's findings "if, after giving its decision the
probative force it intrinsically commands," ,:"e are convinced that the record
warrants a different result. Niagara Mohawk Power Corporation (Nine Mile Point
Nuclear Station, Unit 2), ALAB·264, NRCI·75/4R 347, 357 (1975). See also
Wisconsin Electric Power Company (Point Beach' Nuclear Plant, Unit 2),
ALAB·78, 5 AEC 319 (1972); Hamlin Testing Laboratories v.A.E.C., 357 F.2d
632, 637 (6th Cir. 1966); F.c.c. v. Allentown Broadcasting Corp.,
349 U. S. 358, 364 (1955); Davis, Administrative Law Treatise (1958 Ed.),
§ § 10.03 and 10.04.
HaVing applied that test to the record before us, we find no occasion to
dispute the Board's findings; indeed, we are convinced they are the correct ones.
One of the appellants' own witnesses conceded that "[t]he concept of the slurry
wall is quite clear and I believe scientifically sound."2o The import of the
appellants' evidence, as the Board below correctly noted,21 "was not that the
[applicant's] evidence was inaccurate" but merely that additional study was
needed. We do not agree. We think the Licensing Board acted reasonably in
accepting the testimony of qualified and experienced engineers. We therefore
reject appellants' claim and hold that the record more than adequately
demonstrates that the slurry wall can be installed successfully at the Bailly site as
proposed by the applicant and that there is at least a reasonable likelihood that
it will fulfill its intended purpose.
2. Sand boils. The Board below was equally correct in rejecting the
appellants' arguments about "sand boils". This phenomenon, resembling boiling
water on the surface of the ground, occurs when groundwater is forced upward,
under pressure, to the sand surface.22 Appellants' theory is that the installation
of a slurry wall might somehow force groundwater into the excavation at a rate
greater than if there were no such wall, hence increasing the possibility that
there would be a "drawdown" of off·site groundwater. As the Board below
noted, however, the appellants' own witnesses were at odds with one another
over how such a condition might come about. As the Board's opinion indicates,
the evidence in the record is that the prerequisite differential in underground
artesian pressures is 'simply not present at the Bailly site. See NRCI·75/2 at
80·81.

°

2 Cartwright (an hydrologist), at S.W. Tr. 1260. See also S.W. Tr. 1290-91.
21 NRCI.75/2 at 79.
22See S.W. Tr.1471.
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Because Illinois concentrated much of its argument before us on the sand
boil issue, however, we pressed counsel to explain how an aquifer directly
connected to surface water in the lakeshore (a necessary postulate if a sand boil
caused through differential pressure were to have offsite effects in that area)
could maintain high pressure at the Bailly site without erupting into the
lakeshore itself, a short distance away. (There is no evidence of any such
eruption). We were given no adequate explanation. We agree with the Board
below that there is simply no technical basis for the appellants' assumptions.
Finally, the record indicates (through Illinois' own witness) that, even were sand
boils to form, they could be corrected by either use of filters or local
dewatering, thereby eliminating any threat to the slurry wall's effectiveness. 23
In short, we think the Board's conclusion that the slurry wall's advantages
over well point dewatering in guarding against any off·site "drawdown" would
not be undermined by the formation of sand boils (assuming they were to
occur), is also amply support(:d in the record. 24

II
We tum now to the legal errors assertedly made by the Board below.
A. JOINT INTERVENORS' CLAIMED DENIAL OF DISCOVERY.
The Joint Intervenors insist that the proceeding must be remanded and
reopened again because they were denied discovery.2 5 To evaluate that clai~, it
is first necessary to take a moment and place it in context. The Commission
ordered the Licensing Board to hear the slurry wall matter on October 3,1974.
On October 21, the Joint Intervenors served interrogatories and demands for
documents on the applicant and staff and sought to depose two of applicant's
employees, Messrs. Bohn and Dunn. The Commission's October 3rd order,
however, permitted only limited discovery, providing in pertinent part that
(8 AEC at 632):
At the earliest possible time, the regulatory staff and the [applicant] shall
make available to those intervenors [who had contested the dewatering
issue] all documents in their possession (not already provided) which are
relevant to the slurry wall and which are not privileged. There shall be no
additional discovery.

USee, e.g., DuMontelle, S.W. Tr. 1403·05.
other factual exceptions are amply answered by the opinion of the Board
below; we see no occasion to address them further here except to note our concurrence in
the opinion below on those issues.
25 Illinois makes no similar claim. Illinois' Brief and Exceptions, March 7, 1975.
24 Appellants'
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Before the hearing commenced, the staff and the applicant turned over all
relevant documents to the Joint Intervenors (and the State of Illinois) as the
Commission had directed. 26 The applicant initiaIly objected to making any
further discovery and sought a "protective order" (see 10 C.F.R. §2.740{c»
from the licensing Board, arguing that it did not have to answer interrogatories
or to respond to deposition requests because the Commission had ordered that
"[t] here shaIl be no additional discovery." The Board below agreed and ordered
the deposition notice and the interrogatories stricken on October 25,1975. But,
in taking that action, it also observed that "the Board's ruling herein should not
be construed as restricting voluntary compliance by the [applicant] or the Staff
with the discovery requests.,,27 Three days later the applicant-and two days
thereafter the staff-voluntarily answered all the interrogatories.
The applicant did not make Messrs. Bohn and Dunn available for deposition.
Those individuals, however, were to appear as witnesses at the hearing scheduled
to start on October 31, and on October 23 the applicant had sent Joint
Intervenors advance copies of their testimony. They did testify at that hearing
but, unfortunately, an unavoidable conflict precluded Joint Intervenors counsel's attendance on the days they appeared. For that reason (among others), on
December 24 we ordered the proceedings reopened to give the intervening
parties a chance to cross·examine those witnesses. See ALAB-249, supra, 8 AEC
at 984-86. Thereafter the hearing reconvened on January 3,1975, Messrs. Bohn
and Dunn (and other witnesses) were recaIled to the stand, and intervenors were
afforded opportunity for extensive cross-examination. S.W. Tr. 677 et seq.
When read against this background, the Joint Intervenors' discovery claims
are seen to be insubstantial. They had demanded documents, answers to
interrogatories and the right to depose two witnesses. No document they sought
was withheld and no interrogatory they posed went unanswered. It is true,
however, that Joint Intervenors were not permitted to depose the witnesses. But
this was not prejudicial "because those from whom depositions were sought
appeared as witnesses at the hearing and were thus made available to
cross-examination by the party seeking discovery," N.L.R.B. v. Interboro
Contractors, Inc., 432 F.2d 854, 860 (2nd Cir. 1970), certiorari denied,
402 U. S. 915 (1971). Accord: N.L.R.B. v.Miami Coca-Cola Bottling Company,
403 F.2d 994, 996-97 (5th Cir. 1968); N.L.R.B. v. Safeway Steel Scaffolds
Company, 383 F.2d 273 (5th Cir. 1967). Moreover, to establish reversible error
arising from curtailment of discovery procedures, a party must demonstrate that
the action made it impossible to obtain crucial evidence, and implicit in such
showing is proof that more diligent discovery was impossible. Eli Lilly and
Company v. Generix Drug Sales, Inc., 460 F .2d 1096, 1105 (5th Cir. 1972).

2' In so doing, the staff also waived any claim of privilege to which it might have been
entitled.
27 Memorandum of October 29,1975, p. 5, commenting on the order previously entered
on October 25 (unpublished).
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Here, as we noted, Joint Intervenors had in hand well before the hearing in
January 1975 the prepared written testimony of the witnesses as well as the
transcript of their oral testimony at the prior November hearing. Joint
Intervenors are silent about what further information they needed from those
witnesses before the January trial. Neither do they indicate why they could not
have elicited any such information by interrogatory. (As the responses show,
Mr. Bohn answered intervenors' interrogatories on behalf of the applicant.) In
these circumstances, even if it were assumed arguendo that the Commission's
limitation on discovery procedures was erroneous, it is not a ground for
remanding the cause.
A party's right to use a particular discovery mode is no more unqualified in
administrative than in judicial proceedings. Uke the Federal Rules of Civil
Procedure, this agency's Rules of Practice provide that discovery may be
"limited by order," or may "not be had," or even "may be had only by a
method of discovery other than that selected by the party seeking discovery.,,211
The partial limitation on discovery procedures was consonant with the
Commission's rules and neither arbitrary nor irrational. The limitation was
motivated by the Commission's not unreasonable desire to insure, to the extent
it could, that the hearing to explore the slurry wall system not unnecessarily
delay judicial review of the main parts of the Bailly decision, thenj>ending in the
Seventh Circuit. The slurry wall issue was not only a narrow one, it represented a
relatively minor aspect of construction of the proposed facility about which
information was available to the parties through other modes of discovery. The
Commission's decision to dispense with depositions for this single phase of the
case in order to expedite the proceeding cannot fairly be criticized as an abuse of
its discretion, much less as prejudicial to the Joint Intervenors.
Finally, we are familiar with no legal system-judicial or administrative-which allows a lower tribunal to disregard the directives of a superior one.
Joint Intervenors could not avoid being aware that it was the Commission itself
which had precluded any party from taking depositions. If, as they now claim,
discovery by this means was essential to them, it was at the Commission's door
that they should have gone knocking for relief, for the trial board was bound by
the Commission's order. If this was not self-evident, we called it to the Joint
Intervenors' attention last December 24th. ALAB-249, supra, 8 AEC at 986-87.
Neither before nor after that reminder did they initiate any attempt to have the
Commission reconsider and allow them to take depositions. Accordingly, they
may not complain about it here.

2'Compare 10 C.F.R. § §2.740(a), (b) and (e) with Rule 26(a), (b) and (e) of the
Federal Rules of Civil Procedure.
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B. THE EXCLUSION OF THE TESTIMONY OF MR. MARIE
The Joint Intervenors called Mr. James R. Marie, an hydrologist with the
Interior Department's Geological Survey, to testify about the potential
"drawdown" (lowering of the ground water level) at Bailly if the well point
system were used to "dewater" the site. The Licensing Board excluded that
testimony. It ruled that this issue had been fully explored previously and that
the present hearing was limited to consideration of .evidence relating to the
environmental impact of the slurry wall system, a substitute for the well point
system. NRCI-75/2 at 83·85. When asked to reconsider that ruling on the theory
that Mr. Marie's testimony was relevant because well point dewatering might be
used to remedy "sand boils" that might develop if the slurry wall were less than
fully effective, the Board declined to do so. It pointed out that local well point
dewatering to eliminate sand boils would involve substantially less than full well
point dewatering (the subject of Mr. Marie's proffered testimony); that
Mr. Marie testified that he had not done any analysis on partial effectiveness of
the slurry wall; and, moreover, when he was asked whether he had any opinion
about the environmental effects of the slurry wall he had responded, "none
whatsoever". Ibid. See S.W. Tr. 1136-37,1155.
The Board's rulings were correct for the reasons given. Rather than
unnecessarily lengthen an already long opinion, we simply note our concurrence.
C. THE VALIDITY OF THE MONITORING CONDITION.
Appellants challenge the. monitoring condition imposed by the Licensing
Board (see pp. 865-866, supra) as an "abdication" of the Board's own responsibilities. In their view, the Board should not have left it either to the applicant to
decide whether to employ localized well point dewatering or, in the event of such
employment, to the staff to determine what action must be taken to insure the
continuing effectiveness of the prescribed monitoring program. We think
otherwise.
As we have seen, resort to localized well point dewatering would become
necessary only if the sump pumps were unable to remove all the water seeping
into the excavation. Patently, the applicant would be in the best position to
determine whether this circumstance had arisen. Insofar as the staffs involvement is concerned, should full well point dewatering be employed it indisputably will fall to the staff to oversee the operation of the monitoring system to
insure that it is properly working. This being so, we can perceive no good reason
why, in the event of partial resort to well point dewatering, it should not
likewise be the staffs function to ascertain whether the monitoring system
might be affected thereby and to decree such alterations, if any, as might be
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required to avoid the impairment of that system. This is manifestly not the kind
of undertaking which can-or should-be assumed by an adjudicatory tribunal.
D. NATIONAL ENVIRONMENTAL POLICY ACT CONTENTIONS.
Notwithstanding the sufficiently detailed analysis by the Licensing Board of
each suggested possible environmental aspect of the slurry wall proposal, the
Joint Intervenors and Illinois have told us that the Commission has not
discharged its responsibilities under the National Environmental Policy Act. In
their brief on the appeal, the Joint Intervenors insisted that the Commission's
staff was obliged to amend or supplement its Final Environmental Statement
(FES) on the Bailly project to include a discussion of the proposal. Beyond that,
the staff was there charged with a failure to have evaluated independently the
environmental impact of slurry wall use. Now, in supplemental memoranda (see
fn. 11, supra), both appellants advance for the first time the further claim that,
at the very least .. the staff was obligated by 10 C.F.R. § §51.5(c) and 51.7 (1975
ed.) to prepare a "negative declaration"; i.e., a statement of the Commission's
reasons for not preparing an environmental impact statement, accompanied by
its appraisal of the basis for that decision. Neither of those parties raised this
point before the licensing Board or in the exceptions filed to that Board's
supplemental initial decision. What has seemingly prompted its assertion at the
eleventh hour is the fact that, during the course of oral argument last April, we
inquired regarding the applicability of 10 C.F .R. Part 51 to this proceeding.
1. The Joint Intervenors have favored us with no analysis to support their
bald assertion that Commission acceptance of the slurry wall proposal is
"clearly" major federal action which requires the preparation of an environmental impact statement in order to satisfy NEPA dictates. Our own evaluation of
the question leaves us un convinced that this is so.
Obviously, the licensing of the construction of the Bailly facility at the
selected site was a federal action both "major" and of potential significant effect
upon the "quality of the human environment" within the meaning of 42 U.S.C.
§4332(2)(C). Thus, the Commission prepared a comprehensive environmental
impact statement on the facility. Moreover, prior to the authorization of
construction, all consequential environmental issues were thoroughly canvassed
by the Licensing Board and, on review, by this Board-both of which
concluded that the adjudicatory record established that the building of the
facility would not cause Significant environmental harm.
What is involved here is, once again, simply a proposed alteration in the
method to be utilized for keeping the excavation site dry while the facility's
substructure is being put into place. As we have seen, after obtaining its
construction permit, the applicant came to the conclusion that a slurry wall
would likely work out even more satisfactorily than the well point dewatering
system which it had previously proposed to employ for that purpose.
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In our view, it is at best doubtful that the term "major" can be reasonably
applied to a Commission action which does no more than allow a licensee to
tum to anew, and assertedly superior, construction technique in carrying out
one limited aspect of the overall process of building a nuclear plant. Be that as it
may, after a full hearing and on findings which we have concluded to be amply
supported by the record adduced at that hearing, the Licensing Board has
determined that substitution of the slurry wall for the well point dewatering
system would have but a negligible impact upon the quality of the human
environment.
In this regard, we think that the Joint Intervenors erroneously construe the
Commission's October 3, 1974 order as reflecting a belief that the slurry wall
proposal triggered a NEPA responsibility to prepare an environmental impact
statement on the proposal. Apart from the fact that it does not mention an
environmental impact statement, read in its entirety the order conveys the
distinct impression that the Commission thought that an expedited evidentiary
consideration of the "environmental effects, if any, of the slurry wall" would
suffice. 8 AEC at 631-32.
2. The argument of the Joint Intervenors that the staff did not itself conduct
a sufficient appraisal of the slurry wall proposal stands on no firmer footing. Our
examination of the record as a whole satisfies us that the proposal was
thoroughly assessed by qualified staff experts who testified at the hearing with
regard to the conclusions derived from that assessment.
True enough, the staff witnesses had relied upon technical information
supplied by the applicant with respect to both the method by which the slurry
wall would be installed and the past utilization of bentonite slurry to form fluid
barriers. But it is difficult to understand why this was improper. Obviously, the
staff was called upon to evaluate the proposal in terms of the procedures which
its proponent-the applicant-intended to invoke in putting it into effect. And
we have been pOinted to no requirement of statute or regulation which imposes
a duty upon the staff to conduct its own field investigations in connection with .
proposals of this type. It appears from the record that the principal staff Witness
had prior experience with bentonite slurry walls. It also appears that he; as well
as the other staff witness, had reviewed the information supplied/by the
applicant in the light of that experience as well as in consultation with
foundation, hydraulic and construction engineers (S.W. Tr. 539, 935-36). Especially since there is no claim that the information was inaccurate, that approach
was acceptable.
3~We turn now to the belated claim of the Joint Intervenors and Illinois
that, if no FES were to be prepared on the slurry wall proposal, the staff was
required by 10 C.F.R. Part 51-specifically Sections 51.5(c) and 51.7-to file
a negative declaration. We agree with the applicant that the failure to have
timely asserted this claim constituted a waiver of it. The fact remains, however,
that we ourselves raised at oral argument the question of the applicability of
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Part 51 of this proceeding. We did so because of our independent r~sponsibility
to insure that the requirements of NEPA and the implementing regulations of
this Commission have been satisfied. See, e.g.• Texas Utilities Generating Co.
(Comanche Peak Steam Electric Station, Units 1 and 2), ALAB·255, NRCI·
75/1 3 (January 23, 1975). Accordingly, we decide the point even though it has
not been properly placed before us by the appellants.
(a) Part 51 is entitled "licensing and Regulatory Policy and Procedures for
Environmental Protection" and was promulgated in July 1974 as a replacement
for Appendix D to 10 C.F.R. Part 50 (1974 ed.). By its express terms, it is not
applicable to facility licensing proceedings in which the notice of hearing was
published in the Federal Register on or before August 19, 1974-those
proceedings remain subject to the provisions of Appendix D to Part 50 which
were in effect on that date. 29
Thus, whether Part 51 applies here hinges in turn upon whether the slurry
wall hearing constituted a reopening of the construction permit proceeding
(which, of course, had been noticed for hearing long before August 1974) or,
instead, was the main ingredient of an entirely new facility licensing proceeding.
In its supplemental initial deciSion, the Licensing Board concluded, albeit in a
different context, that the Commission's October 3, 1974 order indicated "that
this is not a separate proceeding but is a reopening of the basic licensing
proceeding for the limited purpose of determining the environmental impact of
the slurry wall." NRCI·75/2 at 86.
We agree. Indeed, to us the relevant portions of the text of the October 3
order preclude any other interpretation:
As a general rule. records should not be reopened merely because some detail
involving plant construction or operation has been changed. Though the
addition of a slurry wall might not ordinarily warrant reopening. circumstances in the present case suggest that a limited expedited hearing is
appropriate. The effect of dewatering upon the Lakeshore was a seriously
contested issue throughout the proceedings. At the hearings, dewatering was
the sole method considered for purposes of keeping the site dry. A shift, in
an area involving a contested issue which played a critical role in the prior
hearings, tends to undermine the significance of the adjudicatory system
which the Act requires. This is especially so where, as here, the interval
between the close of adjudicatory proceedings and the slurry wall approval
was not great ....
~

2' Appendix D to Part 50 did not impose a negative declaration requirement. In many

other respects. however. Part 51 reflects provisions originally found in Appendix D. This
doubtless explains the passing reference in some recent decisions to Part 51 despite the fact
that Appendix D governed the proceeding to which the decision was addressed. E.g.•
Allied·General Nuclear Services (Barnwell Nuclear Plant Separations Facility). ALAB·296.
NRCI·75/10 671 (October 30.1975). referring to a portion of 10 C.F.R. 51.52(b)(3) which
had a precise equivalent in paragraph A.ll of Appendix D.
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The hearing shall be conducted before an Atomic Safety and Licensing
Board to be appointed by the Chairman of the Ucensing Board Panel. The

parties shall include the permittee, the regulatory staff, and those intervenors
who contested the dewatering issue in the prior hearings. ...
8 AEC at 631·32 (emphasis supplied).3o Further, the Commission took note
(fn. I, id. at 632) of the pendency in the Court of Appeals for the Seventh
Circuit of the petition for review of our decision (ALAB.224, supra) affirming
the Ucensing Board's authorization of the construction permit. It then stated:
"Counsel for the Commission are instructed to file appropriate motions with the
Court of Appeals seeking leave to conduct the further hearings directed by this
Memorandum and Order." Of course, such leave would not have been required
had the slurry wall hearing been thought to be a part of an entirely distinct
proceeding rather than a reopening of the construction permit proceeding over
which, by reason of the petition for review, the Seventh Circuit had assumed
exclusive jurisdiction.
(b) It follows from the foregoing that, irrespective of whether the approval
of the use of a slurry wall to keep the Bailly site excavation dry constitutes
"major" federal action, no applicable regulation of this Commission required the
staff to prepare a negative declaration in advance of the hearing. 31 The question
remains whether, still assuming arguendo that major federal action is here
involved, such an obligation arose by reason of the interpretation given NEPA by
the courts. We conclude not.
There can be little doubt that, as judicially construed, NEPA imposes a duty
upon the agency either to file a detailed environmental impact statement or to
furnish reasons why it has determined the statement is not required. See, e.g.,
Nucleus of Chicago Homeowners v. Lynn, _F .2d_, 8 ERC 1388 (7th Cir.
October 6, 1975); First National Bank of Chicago v. Richardson, 484 F .2d 1369,
1381 (7th Cir. 1973); Arizona Public Service Co. v. Federal Power Comm,
483 F.2d 1275, 1282 (D. C. Cir. 1973); Hanly v. Mitchell, 460 F.2.d 640,647
(2nd Cir.), certiorari denied, 409 U. S. 990 (1972); Hanly v. Kleindienst,
471 F.2d 823, 836 (2nd Cir. 1972), certiorari denied, 412 U. S. 908 (1973);
Harlem Valley Transportation Ass'n. v. Stafford, 500 F.2d 328, 337 (2nd Cir.

S GThat the Commission directed the Chairman of the Lic~nsing Board Panel to appoint
a licensing board to conduct the slurry wall hearing does not detract from the conclusion
that the construction permit proceeding was being reopened. As the Commission was aware,
the Chairman of the Bailly Licensing Board had died in July 1974. The Board assigned to
the slurry wall hearing consisted of the same two technical members who had served
throughout in this proceeding and a new chairman designated to replace the deceased
former chairman.
S I For purposes of our just concluded discussion of Part 51, we assumed that slurry wall
approval constitutes "major" federal action. If (as we believe) it does not, then there exists a
second, independent reason why Part 51 is here irlapp~cable. See 10 C.F.R. §51.1.
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1974); and Sierra Club v. Morton, 514 F.2d 856,882 (D. C. Cir. 1975). But no
precise format for the negative declaration has been prescribed; under the most
stringent judicially·imposed standards it is enough that it appear from the
declaration that the agency took a "hard look" at the problem, identified the
"relevant areas of environmental concern," and made a "convincing case" that
the impact is insignificant. Maryland·National Cap. Pk. & Pl. Comm. v. U. S.
Postal Service, 487 f. 2d 1029, 1039-40 (D. C. Cir. 1973). Further, the
declaration may be incorporated in an adjudicatory decision. Arizona Public
Service Co. v. Federal Power Commission, 490 F. 2d 783 (D. C. Cir. 1974).
The Licensing Board's supplemental initial decision here contains all of the
requisite ingredients of a negative declaration. As earlier seen, that Board therein
considered every reasonably conceivable environmental effect of slurry wall
utilization and assigned detailed reasons for its conclusion that the overall
environmental impact would be negligible. Moreover, those reasons fmd ample
support in an adjudicatory record, developed at a public hearing in which full
participational rights were given to the principal opponents of the Bailly facility.
C[. Hanly v. Kleindienst, supra, 471 F. 2d at 836. Thus the requirement has been
met that the agency "develop a reviewable administrative record supportative of
a decision not to file an impact statement". Nucleus of Chicago Homeowners v.
Lynn, supra, 8 ERC at 1391.
4. In sum, we are satisfied that this Commission has carried out in total
measure its NEPA obligations with respect to the Bailly project in general and
the concern for preserving the integrity of the National Lakeshore in particular.
The inescapable facts are: (1) both in the FES for the facility and in the
environmental hearing which preceded the issuance of the construction permit,
there was extended consideration of the possible impact of excavation activities
upon the wetlands of the National Lakeshore; (2) on the basis of the disclosures
in the FES and at that hearing, the licensing Board found (and we agreed) that
the Lakeshore would be adequately protected through the utilization of a
properly monitored well point dewatering system; (3) when the applicant
thereafter proposed the substitution of an assertedly still better method for
avoiding significant drainage of ground water from the Lakeshore, the
Commission determined that the environmental effects (if any) of the
employment of that method should be explored in a further evidentiary hearing;
(4) all of the earlier participants-as well as a newcomer on the scene (the State
of Illinois)-were allowed to introduce their own evidence as well as to
cross·examine the witnesses for other parties regarding any potential environ·
mental eff~ct of the slurry wall; and, fmally, (5) the Licensing Board has
rendered a decision evaluating each suggested effect and that decision has now
had our independent review. Given all these facts, it cannot be fairly said that
the potential environmental consequences to the Lakeshore of facility construc·
tion have not received the close scrutiny contemplated by NEPA. To the
contrary, it appears that the Joint Intervenors' real grievance is not that the
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dewatering question has been insufficiently examined. Rather, their dissatisfaction stems from the fact that the Licensing Board has reached a conclusion on
the merits of the slurry wall other than the one they advocated. We have found,
however, the Board's conclusion to be correct. This being so, NEPA does not call
for disturbing the result arrived at by the Board below.

The decision of the Licensing Board is affirmed.
lit is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
Secretary to the Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

LBP-75-70

ATOMIC SAFETY AND LICENSING BOARD
Frederic J. Coufal, Chairman
R. B. Briggs, Member
Lester Kornblith, Jr., Member

In the Matter of
VIRGINIA ELECTRIC AND POWER
COMPANY

Docket Nos. 50-338
50-339
December 5, 1975

(North Anna Nuclear Power Station,
Units 1 and 2)

In proceeding under 10 C.F.R. Part 50, Appendix D, Section B (1974),
involving route of proposed transmission line to serve North Anna facility,
Licensing Board finds that, after balancing the environmental, economic,
technical and other benefits and costs, the route proposed by the applicant is the
appropriate one.
Construction permits authorized to be continued in effect, subject to being
modified to include specified conditions relating to construction of transmission
line; previous order suspending work on transmission line authorized to be
suspended.

Appearances
Michael W. Maupin, Esq., Hunton, Williams, Gay and
Gibson, 700 East Main Street, P. O. Box 1535, Richmond,
Virginia and Randolph W. Church, Jr., Esq., McCandlish,
Lillard, Church and Best, 4069 Chain Bridge Road, Fairfax, Virginia, for the Applicant, Virginia Electric & Power
Company
Carroll J. Savage, Esq., 1700 Pennsylvania Avenue, N. W.,
Washington, D.C. and John T. Schell, Esq., Kinney, Smith
and Bitner, 2007 North 15th Street, Arlington, Virginia, for
the Intervenor, Fauquier League for Environmental Protection
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Clarence T. Kipps, Jr., Esq., Miller and Chevalier,
1700 Pennsylvania Avenue, N.W., Washington, D.C., for the
Intervenor, Culpeper League for Environmental Protection
Gregory Lewis, Esq., and AlbertV. Carr, Jr., Esq., Nuclear
Regulatory Commission, Washington, D. C., for the NRC
Regulatory Staff

INITIAL DECISION
(Appendix 0, Section B)
1. This Decision is concerned with the route of a proposed power line
originating at Applicant's North Anna Power Station plant now under
construction in Louisa County, Virginia and extending to Morrisville in the same
state. A short history of the proceeding is appropriate.! Construction permits
were issued for North Anna Units 1 and 2 in 1970 before the adoption of
Section B of Appendix D to 10 CFR 50. After adoption of that section and on
December 19, 1972, a Notice of Hearing was published. A number of petitions
to intervene were filed and several petitioners were admitted as parties including
Clarence T. Kipps and J. R. Bowen representing themselves and the Culpeper
County League for Environmental Protection (all hereafter referred to as
Culpeper League) and the Fauquier League for Environmental Protection
(Fauquier League).
2. Culpeper League and Fauquier League were concerned only with the
route of the line mentioned but the balance of the intervenors had no interest in
that matter. The parties agreed and the Board concurred that the issues other
than those having to do with routing of the line would be heard separately.
Th~se issues were heard and were resolved in a Partial Initial Decision."
.
3 ..Meanwhile it was agreed by the parties to the transmission line issues 3
that the hearing would be delayed until the State Corporation Commission of
Virginia had decided whether or not to issue a certificate of public convenience
and necessity for the line. Such a certificate issued May 15, 1975 (App. T-9),
and, after some delay, the hearing began September 19, 1975, and concluded
September 30, 1975. A list of the witnesses and the location of the testimony of

I For a detailed history, see the Partial Initial Decision issued October 30, 1974,
RAI-74-10,773.
2 Ibid.
'These issues were stipulated; a copy of the stipulation appears as Attachment C hereto.
[Attachment C is omitted from this publication but is available at the NRC's Public
Document Room, Washington, D; C.]
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each in the transcript appears as Attachment A hereto; a list of the exhibits
received in evidence appears as Attachment B. [Attachments A and B are
omitted from this pUblication but are available at the NRC's Public Document
Room, Washington, D. C.]
4. The basic issue before this Board is quite simple-whether, after weighing
the environmental, economic, technical and other benefits and costs, the
appropriate route for a south to north transmission line from the North Anna
Power Station is that proposed by the Applicant (the Applicant's route) or
another. Seven days of testimony have been devoted to this subject. At least
IS routes or alternatives to sections of routes have been considered in varying
degrees of detail during the hearings and the Board considered others on its own
initiative. None, of course, is ideal, and the nature and importance of the
deficiencies vary. Construction of a line along any of the routes would require
the clearing of new or additional right-of-way and would be subject to the
temporary destructive effects of construction activities. The major and almost
exclusive concern of the intervening parties was, however, the long term visual
impact of the transmission lines, towers, and corridor. Before discussing the
individual deficiencies, it is appropriate to descn"be the Applicant's route and to
consider in general the area to be traversed by the route and by alternate routes.
5. According to the Applicant's plan the proposed 500 kV line, starting at
the North Anna Power Station in Louisa County would cross Lake Anna into
Spotsylvania County and proceed northward through that county and Orange
County almost to the Rapidan River. Then, trending toward the northeast, it
would cross the Rapidan River, pass through Culpeper County, and cross the
Rappahannock River into Fauquier County where it would terminate at a
proposed new substation near Morrisville. The route covers a distance of
32.6 mUes and the ISO ft right-of-way for a 500 kV line would occupy about
593 acres.4 Morrisville is located along a proposed 500 kV line that would begin
at the Applicant's Mt. Storm plant in West Virginia, go to Morrisville, and
continue east about 8 miles to a point known as Bristers where it would join an
existing line from Loudon, Va. The Intervenors contend that Bristers would
equally well serve as the terminus for the North Anna line if a different route
were adopted. Routes terminating at Morrisville, at Bristers, and at an
intermediate point were among the alternates considered by the Board.
6. The land between North Anna and Morrisville·Bristers is largely forested
and moderately rolling. Some cultivated areas and lumbered areas are found
along the Applicant's and the alternate routes. Except for a development known
as "Lake of the Woods" there are only occasional farm dwellings or other
structures along any of the routes. The topographical relief is relatively small and
only in a few places do the maximum and minimum elevations differ by as much
4The Applicant is atxJuiring a 235 ft right-of·way 'and proposes to parallel the 500 kV
line with a 230 kV line at some future time. As explained, in Paragraph 32 only the
requirements and effects of the 500 kV line were considered in this decision.
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as 100 feet within a distance of a mile. Thus, there are no routes where a line
such as this, with towers about 100 ft high, could, in the absence ofvegetation,
be significantly hidden by features of the terrain. The nature of the vegetation is
such, however, that at most places an observer on the ground is shielded from
the line (rather than the transmission line being shielded). Consequently, a line,
along any of the routes, would be visible only from points almost directly under
it and from some cleared areas. It appeared to the Board, from its inspections of
the area and study of the topographic maps among the exhibits and from the
testimony in the record, that, in general there is little, if any, choice among the
various routes with respect to overall visibility of the line and that significant
changes in degree of visibility could not be achieved by making minor
adjustments in the routes such as placing the line higher or lower on the slopes
or behind a row of hills.
7. The Rapidan and Rappahannock Rivers flow generally from west to east
and join about 8 miles east of the crossings on the Applicant's route. The area
between the rivers and along the rivers from several miles west of the proposed
crossings on that route to several miles below the confluence is considered to
possess scenic, natural, and historic values of statewide significance. The
Rappahannock and Rapidan Rivers are being considered for inclusion in the
National and State Scenic River Systems. Although access to the rivers and the
area in genenll is presently very limited, plans for the future call for small park
and access areas along the rivers and for a 1000 to 2000 acre state park between
the rivers. Preferably, the large park would be near the confluence of the rivers
but, recognizing that a location along a river would be most desirable, it might
be anywhere on the Culpeper peninsula. Because of the recreational potential of
the area, the Virginia Commission of Outdoor Recreation considers it undesirable for the 500 kV transmission line to be located between the town of
Richardsville (about 1.6 miles east of the Applicant's route) and the confluence
of the rivers.
8. The Applicant's route was selected, surveyed and staked in about 1969.
Since that time several events have occurred which have the potential for
requiring, or making reasonable, changes in the route. NEPA was enacted in
January 1970, the Federal Power Commission guidelines for the design and
location of rights-of-way and transmission facilities were issued in November
1970 and the Department of Interior-Department of Agriculture criteria were
issued in October 1970. The Salem Church Dam project, which involved a dam
on the Rappahannock River near Fredericksburg that would create an
impoundment extending several miles upstream of the river crossings on the
Applicant's route, was, for all practical purposes, abandoned in February 1975
by the Corps of Engineers, as being uneconomic. Two adjoining tracts of land,
the Setti (or Thorn) tract and the Maddux tract, totaling about 3800 acres along
the north bank of the Rappahannock River and through which the Applicant's
route would pass, were acquired in June 1975 by the Virginia Commission of
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Game and Inland Fisheries (Game Commission) with assistance from the Nature
Conservancy for the purpose of establishing the Rappahannock Wildlife
Management Area. With regard to these events the Intervenor's major contentions can be summarized as follows:
a. Since the Applicant's route was' chosen prior to the enactment of
NEPA and publication of the guidelines, choices were guided primarily by
economic considerations with little concern for the protection of environmental values. No significant changes have been made in the original
proposal for the route so it does not satisfy the requirements ofNEPA or the
guidelines. Specifically, priority was not given to the use of existing
transmission line corridors in establishing the route. Advantage was not
taken of features of the terrain to conceal the line. The route consists
primarily of long straight sections based on high ground with little attention
given to the visual impact.
b. Abandonment of the. Salem Church Dam may make it possible to
move the route to lower ground thus reducing the visual impact and making
practical crossings of the Rappahannock and the Rapidan at less sensitive
locations.
c. Acquisition of the Setti and Maddux tracts has provided the State with
a unique area with great potential for recreational development. The
presence of a transmission line which bisects the property will reduce the
options for dev~lopment and the recreational value to the pUblic.
In the Board's consideration of the environmental effects of a transmission line
along the various routes, special attention was accorded these contentions.
9. Although the Applicant chose its route before the enactment of NEPA
and the publication of guidelines by the governmental agencies, the record shows
that consideration was given to environmental effect. Departments of the
Commonwealth of Virginia were consulted concerning the routing and their
recommendations were given substantial weight in the selectfon process. The
initial proposal was changed just north of Lake Anna to avoid the location of a
proposed state park and in the vicinity of the Rapidan River to reduce the
impact on land of the Foundation of Germana Colonies, which is considered to
have historical. significance. Although the line consists primarily oflong straight
sections, an offset was provided at the road 'crossing at Sumerduck, a location of
high visibility, in order to reduce the tunneling effect. The record and the
Board's review do not indicate that introdu~ing additional changes in direction
or, as explained above, making minor adjustments in the position on hillsides
would appreciably affect the overall visibility of a line along the Applicant's
route. The record shows that the Applicant's staff made recommendations to
governmental agencies during their preparation of the guidelines and were
knowledgeable concerning what the guidelines were likely to be. The basis on
which the route was originally selected is considered by the Board to be
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unimportant to a decision. The major concern is whether the route as it is
presently proposed complies reasonably with the guidelines and whether, after
balancing environmental and other costs and benefits, that route or another
would have the least overall adverse impact.
10. In its consideration of the many alternate routes, the 'Board found no
evidence that changes permitted by abandonment of the Salem Church Dam
project would tip the balance in favor of any particular route or would open a
new and more favorable alternative. The water level in the impoundment created
by the dam was to have been 240 ft MSL. The footings for the transmission
towers would have been above this level and the towers would have had to be of
sufficient height to provide proper clearance between the conductors and the
water. Absent the dam, the elevation at the tower footings is governed by the
estimated 100 year flood level. This has been established as being about 228 ft
MSL at the river crossings along the Applicant's proposed route and would
decrease with distance toward the confluence of the rivers. This reduction in
design elevation is small. However, when coupled with a smaller allowable
clearance between water level and conductors, it has made possible a substantial
reduction in tower heights at the crossings of the Rappahannock and Rapidan. It
also makes possible a reduction in span at some of the alternative river crossings
and, thereby, increases their attractiveness. Abandonment of the dam also
changes the locations of the most favorable recreation sites along the river and,
thereby, the desirability of some locations for river crossings. However, it does
not appear that any of these changes would significantly affect the overall
evaluation of any of the more favorable routes.
11. The Applicant's route, on crossing the Rappahannock River into
Fauquier County, passes through an area that is now known as the Rappahannock Wildlife Management Area (RWMA). The RWMA contains about
3800 acres of mostly forested land and includes about 5~ miles of river front.
The RWMA was established in June 1975 by the purchase of property, known
then as the Setti and Maddux tracts, by the Virginia Commission of Game and
Inland Fisheries with assistance from the Nature Conservancy. The Commonwealth of Virginia received title to part of the land in June and expects to
receive title to the remainder in January 1976. The land is being purchased
entirely with sportsmen's funds, one-fourth state and three-fourths federal,
derived from sales of licenses and excise taxes on hunting and fishing equipment.
The Game Commission plans to use the RWMA to provide hunting and fishing
for Virginia citizens.
12. The Staff of the Game Commission and the Nature Conservancy were
aware of the Applicant's plans prior to the acquisition and the property was
purchased subject to easements for a transmission line right-of-way that had
been acquired by the Applicant. The Game Commission Land Coordinator
testified that the transmission line would be a benefit to the wildlife
management area in that it would provide edge effect and increased browse area
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for certain game species that would otherwise have to be provided by clearing
with a bulldozer at public expense. He stated that the Game Commission had
granted easements for transmission line rights-of-way through other wildlife
management areas and that experience in connection with transmission lines had
been favorable. The NRC Staff similarly testified that the transmission line
corridor 'would have a beneficial effect on game management. A representative
of the Nature Conservancy testified that in his opinion edge effect of the type
provided by clearing for the transmission line was unnecessary. The Board, while
recognizing that the additional browse area provided by clearing for the
transmission line may produce some increase in the wildlife productivity of the
RWMA, has not attached much weight to the asserted benefits.
13. The question of how the transmission line would affect users of the
RWMA was also considered. Most of the witnesses were of the opinion that if
the principal use of the area is for hunting and fishing, as presently planned, the
transmission line would not have an adverse effect. However, the consensus was
that if the area were intended primarily for general public park use, presence of
the transmission line would be highly objectionable. Although the Game
Commission considers the area to be for hunting and fishing, additional uses will
occur. The public will have access to the area for hiking and general recreation
and to the river for boating, so these may be the principal activities during the
spring and summer when hunting is not in season. As presently planned, facilities
for general recreation will be minimal. No camping will be permitted, picnicking
will be limited, and no trails will be developed for hiking. The Executive
Director of the Virginia Commission of Outdoor Recreation (COR), which is an
agency for planning outdoor recreation areas and for administering state and
federal funds for acquiring and developing those areas but is without direct land
management responsibilities, testified to plans for a day use area on the RWMA
to provide a river access and a small picnic area with trash receptacles and
restroom facilities. He indicated no plans for more extensive park facilities on
the property. It is the Board's view, based on the testimony, study of the maps
in evidence, and personal observation that a day use facility of the type
described could be located and developed on the RWMA such that the visual
effect of the transmission line would not be disturbing.
14. Throughout the proceeding the Intervenors argued that consideration
should not be limited to presently proposed plans for the RWMA because the
increasing need for general recreational facilities might, in the future, alter those
plans. They contended that construction of a power line through the area would
greatly reduce the options for its future use as a public park. The transmission
line right-of·way through the RWMA parallels a stream which if dammed would
form a large attractive lake. Although presence of the power line might not
affect the enjoyment of the fishermen, it could seriously detract from the
beauty of the lake and its value for general recreation. The Board finds that a
transmission line constructed along the proposed route through the RWMA will
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make the area somewhat less attractive for general recreational use and is likely
to detract from the beauty of the lake if one is impounded. However, it will not
preclude use of the area for a public park. In view of the plans of the State to
develop a large park on the Culpeper peninsula within less than 10 miles of the
RWMA and the pressure for hunting and fishing facilities, the Board has given
little weight to the possibility that the area might someday be converted into a
public park.
15. The guidelines for the location of rights-of-way for transmission lines
recommend that established rights-of.way should be given priority or should be
used where warranted for the location of additions to existing transmission
facilities. Two transmission line rights-of-way run generally south to north in the
vicinity of the North Anna Power Station. One right-of-way, considerably west
of North Anna, is the location of aIlS kV line from Charlottesville to
Remington. Even partial use of that right-of-way is precluded by a requirement
that 500 kV lines be kept at least 5 miles from a government communications
installation on a U. S. military reservation which is about midway between the
Rapidan and Rappahannock Rivers and a little more than 6 miles west of the
Applicant's route through Culpeper County. The Charlottesville-Remington
right-of-way passes within about 7000 feet of the communications site.
16. The second right-of-way is east of North Anna and contains a 500 kV
line which runs north from Elmont (near Richmond), through Ladysmith to
Bristers and then eastward to a location called Ox. A 500 kV line from the
North Anna Power Station connects to the Ladysmith-Ox line at Ladysmith,
about 14 miles directly east of the station. Presently this line provides power for
construction activities at North Anna and it is the first of the two lines that are
required for fuel loading and initial operation of Unit 1. The alternative to the
Applicant's route that would make the most use of existing rights-of-way would
parallel the North Anna-Ladysmith line to Ladysmith and then the LadysmithOx line to Bristers. The total length of that route to Bristers would be
53.01 miles. Expanding the existing right-of-way by 100 ft to accommodate
another 500 kV line would take about 643 acres. The Ladysmith.Qx right-ofway crosses the Rappahannock River just below the confluence. That section of
river is of unusual scenic interest and includes a section of old canal 'and locks
recently included in the National Register of Historic Landmarks. There was
general agreement that crossing by an additional line at that point would be
undesirable. During the hearing a proposal was made that this objection could be
eliminated by deviating to the east below the Rappahannock, crossing the river
east of the present crossing and rejoining the existing right-of-way several miles
farther north. Such a deviation would involve about 8 miles of new right-of-way
and 148 additional acres of land. It would isolate a scenic and historic section of
river between the two crossings and the new crossing would occur in an area
having its own desirable scenic features.
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17. The Applicant proposes to build the North Anna·Morrisville line as the
second of the two lines to the station that are required to begin the fuel loading
and operation of Unit 1. Placing that line on the same right·of.way as the North
Anna·Ladysmith line, while not precluded by safety considerations, is less
desirable than having the lines well separated. Also, use of that right·of·way for
two lines now would prevent it from being used, as has been planned by the
Applicant, for a section of a line to Possum Point when Unit 4 is constructed at
the station. So, two other alternates that parallel the Ladysmith·Ox line and
other utility lines over parts of their lengths were considered.
18. The North Anna·Robertson Run·Bristers route would follow the
Applicant's route about 13Y2 miles north to Robertson Run where it would turn
east, paralleling a telephone line part of the way, to intersect the Ladysmith·Ox
line about 6% miles south of the Rappahannock. It would then parallel the
Ladysmith-Ox line northward across the Rappahannock to Bristers. This route
would be 45.38 miles long and would require 696 acres of additional right-of·
way. In spite of the paralleling this line would require about 23 miles of new
right-of.way if the present Rappahannock crossing were used or about 31 miles
if a new crossing were provided. The North Anna·Robertson Run·Burdis·
Morrisville route would follow the North Anna·Robertson Run·Bristers route to
Burdis, about 614 miles north of the Rappahannock, and then would parallel an
existing 34.5 kV line to Morrisville. This route would be 45.18 miles long and
would utilize 715 acres of right·of·way. Both of these lines, in addition to
requiring many miles of new right-of.way, would have the deficiencies of the
North Anna·Ladysmith.Bristers line at the crossing of the Rappahannock.
Although the Board does not consider the problem of the Rappahannock
crossing to be so serious as to remove the three above alternates from
consideration, it does weigh heavily against the adoption of any of them.
19. In addition to routes that make substantial use of existing rights.of.way,
the Board considered alternates which required new right-of.way but attempted
to reduce impacts associated with the Applicant's route. In general the alternates
sought to accomplish one or more of the follOWing objectives:
a. Reduce the visibility of the line from the Lake of the Woods
subdivision.
b. Provide a more favorable crossing of the Rapidan River.
c. Reduce the impact on a cluster of four homes just south of the
crossing of the Rappahannock.
d. Reduce the impact on the RWMA.
e. Cross Culpeper County and part of Fauquier County at locations such
that the overall impact would be reduced and the Rappahannock would be
crossed at a more favorable location.
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20. All these alternates, except a computer-selected route which was
developed by a consultant to the Virginia State Corporation Commission (SCC)
and is favored by none of the parties, followed the Applicant's route north at
least to the Lake of the Woods, a distance of about 18Y2 miles_ From that point
to within about a mile of the Rappahannock the various alternates departed
from the Applicant's route, some only for a short distance and others all the way
to the chosen terminus at Morrisville or Bristers.
21. Those alternates which sought primarily to reduce the impact on homes
in or adjacent to the Lake of the Woods subdivision and the four homes just
south of the crossing of the Rappahannock involved only small deviations from
the Applicant's route. Any increase in length of line or in acreage devoted to
right-of-way resulting from the small changes is considered by the Board to be
negligible. However, in the vicinity of the Lake of the Woods a small deviation
would raise the line to higher ground and while reducing the visibility in some
locations would likely increase the visibility in others. Small deviations of the
Applicant's route to avoid the cluster of homes near the Rappahannock River
were found to impact on property that is shared by a larger number of people or
to produce a less favorable river crossing or both. None of the residents who
might benefit most appeared before the Board to urge the adoption of such
changes in routing. We note that the Applicant's route has received all required
local approvals from Orange and Culpeper counties where these areas of concern
are located. Under these circumstances the Board finds that ·it would be
inappropriate to require changes in routing whose principal effect would be a
reduction in impact on a small area at the likely expense of an increase in impact
on another small area.
22. Three alternative crossings of the Rapidan River were considered. Only
one crossing, that on the Dump route, appeared to offer any advantage and the
advantage is not great. According to the maps, the river crossing on this route is
in a heavily forested area; the crossing on the Applicant's route is in a largely
cleared area. The crossing on the Dump route appeared to involve a shorter span
than that on the Applicant's route but to require the use of angle towers. The
crossing on the Applicant's route could be made from the tangent towers which,
being less massive, are less expensive and somewhat less visible. After viewing a
variety of transmission line towers in a rural setting, the Board fmds the
assessment of the relative impact of the tangent towers and the angle towers to
be highly subjective and dependent on the setting. In this particular case, it does
not appear that the presence of angle towers would detract from the advantage
of the crossing on the Dump route.
23. Because of the restriction imposed by the government communications
center, mentioned in Paragraph IS; all the routes that are intended to reduce the
impact on the RWMA, provide a more favorable crossing of the Rappahannock,
or generally reduce the visual impact of the line in Culpeper and Fauquier
counties pass east of the Applicant's route. It is the Board's view that, of the
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many possible routes, the only ones that merit serious consideration are those
referred to in the record as the Border route, the East-of-Nature Conservancy
route, and the Dump route or variations of that route.
24. The Border Route would depart from the Applicant's route near the
Culpeper Lookout Tower, which is about 1 !It miles south of the Rappahannock,
and, trending east-northeast, would cross the Rappahannock about a mile
. downstream of the Applicant's crossing. Mter crossing the river the line would
be routed to pass along the eastern border of the RWMA and rejoin the
Applicant's route where it intersects the eastern edge of the property. The
East-of-Nature Conservancy route would be similar to the Border route except
that after crossing the river it would be routed well east of the RWMA to rejoin
the Applicant's route near Morrisville.
25. Although the Border and East-of-Nature Conservancy routes reduce the
impact of the transmission line on RWMA, as it is presently constituted, they do
so at the expense of a less favorable river crossing and greater impact on homes
and private property. The river crossing on those routes occurs in an area where
the land is relatively clear for distances of about 2000 feet on the south side of
the river and 3000 to 4000 feet on the north side of the river. Moreover, the line
would be highly visible from the Leary property, which consists of about
300 acres of largely cleared land along the river and the southeastern border of
the RWMA that the Game Commission would like to add to the RWMA. Study
of the maps indicates to the Board that a line along either of those alternate
routes would be substantially more visible from most of the homes and roads in
the vicinity of the RWMA and Sumerduck than would a line along the
Applicant's route.
26. The Dump route would depart from the Applicant's route near the
southwest end of the Lake of the Woods and pass by that area about 2000 feet
west of the proposed route. Then, turning east-northeast, it would cross the
Rapidan and continue to a point about midway across Culpeper County and
1 Y2 miles east of Richardsville. There, it would turn northeast and, running
parallel to the Applicant's route but about 3 miles to the east, would cross the
Rappahannock River. In Fauquier County the Dump route would intersect an
existing Burdis-Morrisville 34.5 kV right-of-way where one version would turn
west and terminate at Morrisville. A second version of the route, continuing
northeastward, would terminate at its intersection with the Morrisville-Bristers
line. A line from North Anna to Morrisville via the Dump route would be
36.65 miles long and would require 657 acres of right-of-way. A line terminating
at the intersection with the Morrisville-Bristers line would be 36.06 miles long
and require 656 acres of right-of-way but would make necessary an extension of
3.78 miles to a 230 kV line that is planned to run from Morrisville to
Remington.
27. The Dump route, like the Applicant's route, passes over land shown on
the maps, and observed by the Board, to be largely forested. There has, however,
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been considerable cutting of trees in recent years, so much formerly forested
land is now covered with brush. Although the general elevation of the part of
Culpeper County through which the Dump route passes is about 50 feet less
than that of the Applicant's route, it appears to the Board that the overall visual
impact of a 500 kV line on either route would be the same. The Applicant
considers the crossing of the Rappahannock River on the Dump route to be
inferior to the crossing on its route because the former would have a longer span
and would require the use of angle towers. It appears to the Board that the
Dump route could be altered to provide a crossing span of about the same length
as that on the Applicant's route. The crossing on the Dump route is on a very
scenic section of the river but it appears to the Board that persons on the river
and river bank would be so screened by vegetation that the transmission line
would have no greater impact and possibly less impact than at the Applicant's
crossing.
28. The cost of a 500 kV line along the various routes was calculated by the
Applicant and those numbers were accepted by the Board as providing a
reasonable basis for comparing the costs of the routes. The cost of the
right-of-way was not included but, on the basis of testimony in the record, was
assumed to be $2000 per acre. During the proceeding the Intervenors contended
that the cost, economic and environmental, of a transmission line and
right-of-way from Morrisville to Bristers should be added to the cost of lines
between North Anna and Morrisville because Bristers is the point from which
power would flow to northern Virginia. The Applicant disagrees because,
regardless of the route taken to the North Anna Power Station, it will soon build
a line from Bristers to Morrisville to connect initially to a 230 kV line to supply
power to Remington and Warrenton and to become a part of the line to
West Virginia. The Board agrees that the section of line from Morrisville to
Bristers should not be considered as part of the line from North Anna.
29. The cost data show the Applicant's route to be less expensive than any
of the alternates, the difference varying from about $100,000 to about
$4 million. Selection of the preferable route cannot, however, be based solely or
even primarily on dollar cost. The RWMA was purchased by the Commonwealth
for a stated cost of about $3,444,000. Developing the area could, depending on
the facilities provided and whether a lake is created, add several million dollars
to that investment. Selection of a route that is substantially more costly than the
Applicant's route could be justified if the presence of a transmission line would
have a substantial adverse effect on the intended use of the RWMA.
30. In reaching its decision on the choice of route, the Board has placed
substantial weight on the positions of the various governmental agencies
involved. The Virginia State Corporation Commission has held extensive
proceedings, with the parties including the present Intervenors, and has issued
the required certification for the Applicant's North Anna-Morrisville route and
the Morrisville substation (as well as the line to West Virginia and others).
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Among the fmdings of the SCC "was that the Applicant's route " ••• will
reasonably minimize adverse impact on the scenic and environmental assets of
the area concerned." The Commonwealth has set forth its position in a
"Statement of Position of the Commonwealth of Virginia" served on the Board
on October 14, 1975, which is accepted by the Board as Commonwealth advice
to the Commission pursuant to §2.715(c). According to the statement, ''The
Commonwealth believes" that all environmental issues were given ample
consideration, and that the (SCC) approved route is the least damaging to the
environment." We also note that neither the Game Commission nor COR
objected to the Applicant's route and the Land Coordinator of the Game
Commission and the Executive Director of COR considered the Applicant's •
route through the RWMA to be a reasonable choice; that the U. S. Department
of the Interior indicated, in response to inquiries by the NRC Staff, that it
would defer to the Game Commission; that all necessary local approvals have
been obtained for the Applicant's route; and that the U. S. Corps of Engineers
has approved the river crossings. We have also put weight on the recommendation of COR that the transmission line be kept out of the area east of
Richardsville, the weight decreasing with increasing distance from the confluence
of the rivers toward Richardsville.
31. The Applicant's consultant on land use and the NRC Staff compared all
the principal alternates, except the North Anna-Ladysmith-Bristers route, on the
basis of numbers or magnitudes of specific impacts. These impacts included acres
of forest plantation and orchard cleared, number of stream crossings, number of
road crossings, etc. The comparisons, although indicating that the Applicant's
route would have the least impact, were at best qualitative because the various
impacts were not weighted and served primarily to show that none of the routes
would have" a severe adverse effect on the environment.
32. We have put no weight on the possibility that the Applicant might, in the
future, construct a 230 kV line along its proposed route and have included a
condition that clearing for such a line not be included in the present project.
Although the record shows that construction of such a line north about 17 miles
to the Locust Grove area and then west to Mitchell on the CharlottesvilleRemington line is likely in the near future,.when the increase in demand would
require that the line be extended farther and whether it should terminate at
Morrisville are highly uncertain. Also, the Board gave no weight to the fact that
the Applicant has already purchased much of the right-of-way along its proposed
route and that rejecting the route would result in increased right-of-way costs
and delays. The Board does not believe that business judgments by the Applicant
should be used as levers to influence a decision on environmental matters. With
regard to delays, the record shows that the Applicant can .construct the
Midlothian line, for which it already has approval, to provide a second line to
North Anna without delaying the loading of fuel into Unit 1. Although
considerations of reliability and flexibility give reason to prefer to construct the
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line to the north first, the record shows that the lines to the north and to the
south will both be needed at about the same time, 1979 or 1980, to meet the
projected load demands.
33. Before reaching its decision in this case, the Board carefully considered
the proposed fmdings of fact and conclusions of law submitted by each of the
parties. All of those proposed fmdings and conclusions that are not incorporated
in this decision, explicitly or by implication, are rejected as unsupported by the
facts, unsound in law, or unnecessary to our decision.

CONCLUSIONS OF LAW
34. This proceeding is contested within the meaning of 10 CFR 2.4(n).
35. The requirements of § 102(2)(c) and (d) of NEPA and Appendix D to
10 CFR Part 50 of the NRC regulations have been complied with in this
proceeding.
36. The Board has considered independently the fmal balance among·
conflicting factors set forth in the record of this proceeding with a goal of
determining the appropriate action to be taken.
37. The Board has authority to impose license conclusions designed to
ameliorate the environmental effect of transmission lines. In the Matter of
Detroit Edison Company (Greenwood Energy Center Units 2 & 3) ALAB·247,
RAI-74-12, 936, 943.
38. On the basis of the information set out above and the entire record, the
Board finds that, after balancing the environmental, economic, technical, and
other benefits and costs, the route proposed by the Applicant for the
North Anna to Morrisville transmission line is the appropriate route. The Board
further fmds that to minimize the environmental impact the following
conditions should be included in the construction permit:
1. The Applicant's clearance of right-of-way shall be limited to 150 feet,
which is the width necessary for construction of a 500 kV line, until such
time as construction of the projected 230 kV line has received the necessary
State approvals.
.
2. The Applicant shall maintain the right-of-way through the Rappahannock Wildlife Management Area in such a manner as to optimize the "edge
effect", minimize the visual impact of the line, and be satisfactory to the
Virginia Commission of Game and Inland Fisheries.
3. The Applicant shall, in traversing the Rapidan and Rappahannock
Rivers, do a minimum of clearing of the right-of-way and utilize such other
measures as are practical to minimize the visual impact of the line.
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ORDER
Based on the Board's determination of ultimate issues pursuant to the
National Environmental Policy Act of 1969, as amended, and the Commission's
regulations, it is ORDERED that the Director of Nuclear Reactor Regulation is
authorized to continue in effect Construction Permit Nos. CPPR-77 and
CPPR-78, which permit the Virginia Electric and Power Company to construct
North Anna Units 1 and 2, subject to modification of such permits by inclusion
of the conditions set out in paragraph 38 in this Initial Decision;
IT IS FURTHER ORDERED, that the Director of Nuclear Reactor
Regulation is authorized to rescind the Order of February 4, 1972 suspending
work on the Applicant's North Anna·to-Morrisville line;
IT IS FURTHER ORDERED, in accordance with 10 CFR 2.760, 2.762,
2.764,2.785 and 2.786 of the Commission's Rules of Practice, that this Initial
Decision shall constitute the final decision of the Commission with respect to
the issues dealt with herein forty-five (45) days after the date of issuance hereof,
subject to any review pursuant to the Rules of Practice. Exceptions to this Initial
Decision may be flIed by a party within seven (7) days after service of this Initial
Decision and a supporting brief may be filed by any party within fifteen (15)
days thereafter. Within fifteen (15) days of service of the Appellant's brief,
briefs may be filed by any other party in support of or in opposition to such
exceptions. The Staff may file exceptions and briefs within twenty (20) days
after the service of such exceptions.
It is so ORDERED.
BY ORDER OF THE ATOMIC SAFETY
AND LICENSING BOARD
R. B. Briggs, Member
Lester Kornblith, Jr., Member
Frederic J. Coufal, Member
Dated at Bethesda, Maryland
this 5th day of December 1975.
[Attachments A, B, and C are omitted from this publication but are available at
the NRC's Public Document Room, Washington, D. C.]
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INITIAL DECISION
(Construction Permit)

I. INTRODUCTION
1. This Initial Decision, which addresses primarily the issues pertaining to
radiological health and safety, financial qualifications and the co'mmon defense
and security,1 involves an application filed with the Commission2 on July 1,
1974, by Houston Ughting & Power Company (Applicant) as Project Manager
acting pursuant to a Participation Agreement, executed as of July 1, 1973, as
amended, on behalf of itself and the City Public Service Board of San Antonio;
Texas, Central Power and Ught Company and the City of Austin, Texas
(collectively, the Project Participants). The application, filed in accordance with
the Atomic Energy Act of 1954, as amended (the Act), requests issuance of
Construction Permits authorizing the construction of two pressurized water
reactors, each having a design capacity of 3817 MWt or approximately 1312
MWe (App. Exh. 7, p.l)3, and core thermal power of3800 MWt (StaffExh. 5,
Appendix A, p. 4.1).
2. The application was docketed on July 5, 1974. The proposed facility, to
be named the South Texas Project, Units 1 and 2 (the facility), will be located in
Matagorda County, Texas, approximately 12 miles southwest of Bay City,
Texas, and approximately 12 miles northeast of Palacios, Texas (partial Initial
Decision·Environmental and Site Suitability dated August 8, 1975, NRCI·75/8
271 at p. 272). The earliest construction completion dates for Units 1 and 2 are
I This Board issued its Partial Initial'Decision-Environmental and Site Suitability
under date of August 8, 1975, dealing with environmental issues, site suitability and the
need for power (NRCI-75/8 271).
'The application was originally fIled with the Atomic Energy Commission. Since the
date of filing the Atomic Energy Commission has been abolished and its regulatory
responsibilities have been transferred to the Nuclear Regulatory Commission in accordance
with the Energy Reorganization Act of 1974, 88 Stat. 1233. All references in this Decision
to the "Commission" shall mean the Nuclear Regulatory Commission, unless otherwise
stated.
'References to the record of this proceeding shall be as follows:
(1) References to the transcript of the prehearing conference and evidentiary hearings
are cited as "Tr.-".
(2) References to Applicant's exhibits introduced into evidence are cited as "App.
Exh.-, p.-".
" ' .
(3) References to Regulatory Staff's exhibits introduced into evidence are cited as
"Staff Exh.-, p.-".
(4) References to prepared testimony incorporated in the transcript, but not
numbered sequentially with the pages of the transcript are cited to the transcript 'page
immediately preceding the testimony as follows: "Testimony of
, p.- (fol.
Tr.-)".
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estimated to be May 1, 1980, and October 1, 1981, respectively. The latest
completion dates, estimated for purposes of construction permit duration, are
May 31, 1982, and October 31, 1983, respectively. Commercial operation for
Units 1 and 2 is scheduled for October 1980, and March 1982, respectively
(App. Exh. 7, p. 15).
3. On July 19, 1974, in accordance with the requirements of the Act and
10 CFR Parts 2 and 50, the Commission published in the Federal Register
(39 F.R. 26472) a "Notice of Hearing on Application for Construction Permits."
The Notice of Hearing specified that any person wishing to participate as a party
in the proceeding must file a written petition, under oath or affirmation, for
leave to intervene in accordance with the provisions of 10 CFR §2.714. The
Notice of Hearing also made provisions for filing of requests by interested
persons to make limited appearances pursuant to the provisions of 10 CFR
§2.715.
4. On September 5, 1974, the State of Texas filed motion for leave to
intervene as a participating State pursuant to 10 CFR §2.715(c). The Parties
responded favorably, and the Board admitted the State of Texas as a participant
by its order of September 24, 1974.
5. On February 6, 1975, a prehearing conference was held in Bay City,
Texas, to identify the key issues in the proceeding, and to establish a schedule
for further actions in the proceeding.
6. The evidentiary hearing on environmental issues and site suitability was
held on April 22·23, 1975, in Bay City, Texas. On August 8, 1975, this Atomic
Safety and licensing Board (Board) issued a Partial Initial Decision addressing
the issues specified in 10 CFR §50.10(e) and 10 CFR Part 51 of the
Commission's Regulations (NRCI·75/8 271). Further background regarding this
proceeding, and particularly the evidentiary hearing of April 22·23, 1975, is set
forth in detail in that Partial Initial Decision, which is incorporated herein by
reference.
7. In the Partial Initial Decision, Environmental and Site Suitability this
Board recognized that the issuance of that decision would permit the Director,
Division of Reactor licensing, to issue a limited Work Authorization as
requested by the Applicant (NRCI·75/8 271 at p. 318). On August 12,1975, the
Director, Division of Reactor licensing, authorized the Applicant to engage in
certain limited work activities at the site of the proposed South Texas Project,
Units I and 2.
8. The evidentiary hearing on radiological health and safety issues was held
on November 12, 1975, in Bay City, Texas, pursuant to the notice issued
October 24, 1975, and published in the Federal Register on October 31, 1975
(40 F.R. 50754). On November 4, 1975, this Board issued eight questions,
advising that the Parties would be expected to present witnesses responsive to
those questions. Both the Applicant and the Staff responded to these questions
(Tr. pp. 501·505, 517·519, 530·537; Testimony of Dromerick [fol. Tr. 556]).
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This Board has considered these responses as well as the responses of the Staff
and the Applicant to additional questions by the Board during the course of the
hearing (Tr. pp. 559-572), and is satisfied that such responses adequately address
the issues raised.
9. The record in this proceeding consists of: (i) a 462-page transcript of the
evidentiary hearing of April 22-23, 1975, containing, inter alia, the testimony of
twelve witnesses presented by the Applicant and nine witnesses presented by the
Staff, and the following exhibits which were received in evidence:
Joint Ex. 1
Stipulation
Applicant's Ex. 1
Application
Applicant's Ex. 2
Environmental Report
Applicant's Ex. 3
401 Certificate
Applicant's Ex. 4
Agricultural Impact Study
Applicant's Ex. 5
Chapter 2 of Preliminary Safety Analysis Report
(PSAR) and Appendices D and E thereto insofar
as the responses therein relate to Chapter 2
Errata
Applicant's Ex. 6
Staff's Ex. 1
Final Environmental Statement for South Texas
Project Units 1 and 2
Staff's Ex. 2
Staff Responses to Late Comments Received on
Draft Environmental Statement
Staff's Ex. 3
Final Environmental Statement, Summary and Conclusion Changes
Staff's Ex. 4
South Texas Project, Units 1 and 2, Docket Nos. 50498, 499 Errata to Final Environmental Statement;
(ii) two submittals by the Applicant: an affidavit by Michael P. Noel dated
June 17, 1975, and Amendment No.6 to the Environmental Report, both
received in evidence by Order of the Board dated July 14, 1975; (iii) five
submittals by the Staff: two affidavits by J. S. Boegli dated July 17, 1975 and
July 29, 1975; two affidavits by Dr. Jacob Kastner dated July 17, 1975 and
July 29, 1975; and an affidavit by James A. Long, III, dated July 17, 1975, all
received in evidence by Order of this Board embodied in the Partial Initial
Decision of August 8, 1975 (NRCI-75/8 271 at p. 274); and (iv) a 113-page
transcript of the evidentiary hearing of November 12, 1975, containing, inter
alia, the testimony of 10 witnesses presented by the Applicant and 7 witnesses
presented by the Staff, and the following exhibits which were received in
evidence:
Application, as amended to incorporate AmendApplicant's Ex. 7
ments 1 through 3
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Applicant's Ex. 8

Applicant's Ex. 9

Staff's Ex. 5
Staff's Ex. 6

Staff's Ex. 7

Joint Ex. 2

Preliminary Safety Analysis Report (PSAR) , as
amended to incorporate Amendments 1 through
34, and including the Appendices thereto
RESAR41 Reference Safety Analysis Report
(RSAR), as amended to incorporate Amendments
1 through 19
Safety Evaluation Report related to construction of
South Texas Project, Units 1 and 2
Supplement No.1 to the Safety Evaluation Report
related to construction of South Texas Project,
Units 1 and 2
Affidavit of Arnold H. Meltz, dated November 26,
1975*
Mfidavit of Carl H. Berlinger, dated December 5,
1975 with statement of qualifications and letter
dated December 4,1975 from G. W. Oprea, Jr. to
Benard C. Rusche*·

II. FINDINGS ON RADIOLOGICAL HEALTH
AND SAFETY MATTERS
10. The Initial Decision which we issue today involves Commission review of
the radiological health and safety considerations specified in the July 19, 1974
"Notice of Hearing on Application for Construction Permits.''''
11. The Application (App. Exh. 7), the Preliminary Safety Analysis Report
(App. Exh.8) and the RESAR41 Reference Safety Analysis Report (App.
Exh. 9) contain in-depth technical information relative to radiological health and
safety matters. Th.is information includes a description of the plant deSign,
including the general design criteria by which compliance with Appendix A of
10 CFR Part 50 would be achieved; an analysis of the safety related structures,
systems and components; an analysis of postulated accidents and the engineered
safety features provided to limit their potential effect; a summary of the
Applicant's quality assurance program; the technical qualifications of the
Applicant; the fmancial qualifications of each participant in the South Texas
Project; and considerations relating to the common defense and security of the
United States. The Board finds that the application, consisting of the formal
Application (App. Exh.7) and the Preliminary Safety Analysis Report (App.
*Record is herewith reopened by the Board to receive Staff Exhibit No.7 in evidence.
This was requested by, Stafrs motion of November 26, 1975. Staff reported verbal
agreement of Applicant and this is reflected in the joint proposed findings of fact.
"Joint motion of December 5, 1975 to reopen record to receive Joint Exhibit No.2.
The Board herewith reopens the record and receives same in evidence.
4 See finding 3, rupra.
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Exh.8), including those portions of the RESAR41 Reference Safety Analysis
Report (App. Exh. 9) incorporated therein by reference properly describes the
facility in accordance with the Commission's regulations and the Notice of
Hearing.
12. The Staff extensively reviewed this material and on August 1, 1975,
issued its Safety Evaluation Report (SER) related to construction of the South
Texas Project, Units 1 and 2 (Staff Exh. 5). The SER was supplemented by the
Staffs Supplement No.1 to the Safety Evaluation Report (SSER), issued on
October 29, 1975 (Staff Exh.6). The SER, as supplemented by the SSER,
summarized the results and delineated the scope of the teclmical evaluation
relative to the radiological health and safety aspects of the proposed facility,
including site characteristics, reactor deSign, safety systems, quality assurance
matters, conformance to general design criteria and Commission regulatory
guides, financial qualifications and matters concerning the common defense and
security of the United States. Based upon its evaluation the Staff concluded that
the South Texas Project, Units 1 and 2, facility can be constructed and operated
at the proposed location without undue risk to the health and safety of the
public (Staff Exh. 5, p. 21-1; Staff Exh. 6, p. 21-1):
13. Independent of Staff action the Advisory Committee on Reactor
Safeguards (ACRS) reviewed the material submitted by the Applicant con·
cerning radiological health and safety matters in accordance with the directive of
the Atomic Energy Act, as amended, 42 USC §2232. As a result of this review,
the ACRS concluded that "the South Texas Project, Units 1 and 2, can be
constructed with reasonable assurance that they can be operated without undue
risk to the health and safety of the public." (Staff Exh. 6, p. C-3).
14. This Board finds that the Applicant has provided sufficient informati~n'
relative to the radiological health and safety of the proposed facility, and that
the Staffs conSideration, review and evaluation of that information has been
satisfactorily performed.
A. THE PLANT SITE
15. This Board has made detailed findings of fact describing and evaluating
the South Texas Project site in its Partial Initial Decision-Environmental and
Site Suitability dated August 8, 1975' (NRCI-75/8 271 at pp.303.316). In
summary, the site for the proposed facility, comprised ofa nominal 12,300 acres
of land, is located in Matagorda County, Texas, approximately 59 miles east of
Victoria, Texas, and 12 miles south southwest of Bay City, Texas. Given a literal
interpretation of 10 CFR Part 100, Victoria, Texas, for which the reported
popUlation in 1970 was 41,349 persons, would be the nearest population center;
however, the Staff and the Applicant agreed that 'Bay City, Texas, which is
projected to have a population of about 24,~00 persons in 2020, should be
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designated as the population center for the South Texas Project. We concur that
this is an appropriate deSignation. The distance to either Bay City or Victoria is
well in excess of the minimum distance of one and one·third times the low
population zone radius of three miles as required by 10 CFR Part 100 and
requires no special considerations. The 1970 residential population within the
low population zone is estimated at 55 persons, and the low population zone
contains no significant transient population. The exclusion area has a minimum
boundary distance of 4692 feet (1430 meters) and is completely within the site
property limits (NRCI-75/8271 at pp. 304, 305; App. Exh. 8, pp. 2.1-1 through
2.1-7; Staff Exh. 5, pp. 2-1,2-5). The Project Participants have exclusive control
over the exclusion area (NRCI-75/8 271 at p. 304).
16. The site will contain a main cooling reservoir haVing a surface area of
7000 acres. This reservoir will be used both for storage and cooling purposes.
The site also will contain an emergency cooling pond having a capacity of 342
acre-feet to provide emergency cooling water. The portion of the dike protecting
the intake, discharge and pumping structures of the emergency cooling pond
from design basis flood damage as well as an internal dike designed to prevent
possible thermal short circuiting between the intake and discharge will be
designed to seismic Category I requirements, and all pumping eqUipment for the
pond will be protected behind waterproof doors in seismic Category I buildings.
Make-up water for the main cooling reservoir will be provided from the Colorado
River. Make-up water for the emergency cooling pond will be provided from the
main cooling reservoir. (NRCI-75/8 271 at pp. 308, 309; App. Exh. 8, pp. 2.44,
3.8-79, Fig. 9.2-10; Staff Exh. 5, pp. 2-13, 2-14; Staff Exh. 6, p. F-I).
17. The closest highway to the site will be FM 521 which will be relocated
outside the northern boundary of the exclusion area. The closest major highway
is State Highway 60 which is about seven miles east of the site. The Colorado
River which is used for barge transportation from the intracoastal waterway,
located about ten miles south of the site, approaches to within about three miles
of the site. The largest industrial facility in the vicinity of the site is located 4.8
miles to the north-northeast. A gasoline and fuel oil terminal is located about the
same distance. The nearest transmission pipeline is about two miles to the
northwest. Producing oil and gas (primarily gas) fields lie within five miles of the
site; however, the Applicant has demonstrated, and the Staff concurs, that
further development of oil and gas fields in the vicinity of the site is remote. The
Applicant has postulated accidents in conjunction with the industrial, transportation and oil and gas facilities within the vicinity of the site. The Staff has
evaluated these potential accidents in conjunction with its review of the design
of the facility and concluded that the proposed facility design is acceptable. No
Significant military, transportation or industrial facilities have been identified
which have the potential for affecting safe operation of the plant (NRCI-75/8
271 at pp. 305-308; App. Exh. 8, Sec. 2.2; Staff Exh. 5, pp. 2-7 through 2-9).
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18. The site for the South Texas Project is located in a region where
atmospheric conditions are more favorable than in most other areas of the
country, and this Board concludes that with regard to the expected atmospheric
dispersion conditions and the occurrence of severe weather conditions, including
tornadoes, the site is acceptable for the reactors proposed by the Applicant. (See
Partial Initial Decision, dated August 8, 1975.)
19. The Applicant and the Staff have studied, and this Board has made
inquiry as to, the potential for flooding at the site. These studies have analyzed
postulated failures of upstream dams on the Colorado River and the storm surge
from a probable maximum hurricane coupled with the 100·year flood on the
Colorado River. Analysis of the results of such flooding has included the
postulated embankment failure of the main cooling reservoir along with the
resulting hydraulic loading and runup on safety related structures. Further, this
Board has made inquiries, and the Applicant and Staff have studied, the effects
of low water conditions in the Colorado River on safe operation and shutdown
of the facility and the impact which the construction and operation of the
facility would have on the regional ground and surface waters. On the basis of
these studies and our own evaluation this Board finds that, with regard to
hydrological conditions, the proposed site is acceptable for the reactors
proposed for the South Texas Project (App. Exh. 8, pp. 2.4·1 through 2.4·105;
Staff Exh. 5, pp. 2·13 through 2.19).
20. The proposed site is located within the essentially featureless West Gulf
Coast plain section of the Coastal Plain physiographic province. The Applicant
conducted and the Staff reviewed extensive subsurface investigations in the site
area and pursued in·depth studies of the geologic and seismologic records with
respect to the Coastal Plain. In terms of historical earthquakes, the Gulf Coast
Plain is one of the least active areas of the United States, and the South Texas
region, in which the proposed site is located, is even less active than most areas
of the Gulf Coast Plain. There are no known tectonic faults within the site
vicinity, the closest mapped faults being approximately 85 miles northwest of
the South Texas Project site. The reported earthquake activity nearest the site
was of intensity IV, Modified Mercalli (MM), and occurred a distance of over
80 miles from the proposed South Texas Project site. The largest earthquakes in
the Gulf Coast Plain, excluding the northern Mississippi embayment, occurred
more than 180 miles from the site at Rusk, Texas, in 1881 (VII MM); near
Wortham, Texas, in 1932 (V to VII MM); and at Donaldsonville, Louisiana, in
1930 (V to VI MM). Growth "faults" have been interpreted beneath the site area
below the 6200 foot depth; however, seismic reflection confirms that this
faulting does not project above a depth of 6200 feet. The Staff concludes that
due to the lithostatic stress at this depth these growth "faults" do not indicate a
potential for surface faulting. The Staff has concluded that a typical intensity VI
MM earthquake is an appropriate safe shutdown earthquake for the South Texas
Project site and concurs with Applicant's conclusion that peak horizontal ground
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acceleration of 0.1 g is the appropriate seismic design for the South Texas Project
site. The Board finds these conclusions are conservative and acceptable
(NRCI-75/8 271 at pp.313, 314; App. Exh.8, pp.2.5-1 through 2.5-156a,
3.7-1; Staff Exh. 5, pp. 2-19 through 2-27).
21. In its Partial Initial Decision-Environmental and Site Suitability dated
August 8, 1975, this Board identified the following areas of continuing
investigation: (0 shale sequences below the 6000-foot seismic reflector (NRCI75/8 271 at p. 311); (li) assessment of post earthquake stability of safety related
earth work associated with the emergency cooling pond (NRCI-75/8 271 at
p. 315); and (iii) development of explicit and conservative criteria for piping and
conduits in light of the potential for settlement at the South Texas Project site
(NRCI-75/8 271 at p.315). Each of these matters has been resolved to the
satisfaction of the Staff and is addressed in the SER (Staff Exh. 5, pp.2-23,
2-28) or in the SSER (Staff Exh.6, p. 2-1). While we found in our earlier
decision that there is little likelihood of intolerable differential subsidence at the
South Texas Project site, a monitoring program, conducted at regular intervals,
was reqUired. (NRCI-75/8 271 at p.312). The Applicant has developed and
agreed to conduct such a program (App. Exh. 8, p. 2.5-157 through 2.5-157f;
Testimony of Betterton [fo1. Tr. 528) which is acceptable to the Staff (Staff
Exh.5, pp.2-21, 2-22, Staff Exh.6, pp.2-1). This Board fmds that the
monitoring program developed and proposed by the Applicant is acceptable.
22. On the basis of our detailed site related findings (NRCI-75/8 271 at
pp. 303-316), as supplemented by the evidence now presented to us, and with
particular regard to the criteria set forth in 10 CFR Part 100 concerning
population and land use considerations and the physical characteristics of the
site, including seismology, meteorology, geology and hydrology, the Board finds
that the site proposed for the South Texas Project is a suitable location for the
South Texas Project facility from the standpoint of radioiogical health and
safety considerations under the Atomic Energy Act of 1954, as amended, and
the rules and regulations promulgated by the Commission pursuant thereto. s
B. Design of the Plant
23. Applicant, in its PSAR, has described in detail the proposed design of the
South Texas Project. The detailed description of design of nuclear steam supply
systems, which are identical for both reactors, is provided by reference to
appropriate sections of a document entitled Westinghouse Reference Safety
Analysis Report, RESAR-41, which is an application by Westinghouse Electric
5 In the Partial Initial Decision-Environmental and Site Suitability dated August B,
1975, the Board found that, "Based upon available information and review to date, there is
reasonable assurance that the STP site is a suitable location for nuclear power reactors of the
general size and type proposed from the standpoint of radiological health and safety
considerations under the Atomic Energy Act of 1954, as amended, and the rules and
regulations promulgated by the Commission pursuant thereto." (NRCI-75/B 271 at p. 3IB).
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Corporation for a Preliminary Design Approval for a standardized nuclear steam
supply system pursuant to 10 CFR Part 50, Appendix O. The RESAR41 RSAR,
as amended by amendments 1 through 19 thereto, was received into evidence as
Applicant's Exhibit No.9 (Tr. 501).
24. The RESAR41 nuclear steam supply system incorporates a pressurized
water reactor with four·loop reactor coolant system. While this system is
designed to operate at a maximum core thermal power level-of 4100 Mwt, the
instant application involves operation at a maximum core thermal power level of
3800 Mwt. The reactor core will consist of fuel pellets contained in Zircaloy
tubes which will be plugged and sealed and welded at the ends to encapsulate the
fuel. The height of the fuel pellets within each rod will be 164 inches, with the
fuel rods themselves being 173.3 inches long. The fuel rods will be combined in a
17 X 17 array to form fuel assemblies, with the core consisting of 193 such fuel
assemblies. Water circulating through the core will serve as a neutron moderator,
radiation shield and coolant. The water heated in the reactor will flow through
four U·tube steam generators, where heat will be transferred to the secondary
system to form steam for the generation of electricity (App. Exh. 9, pp. 1.2·1,
1.3·1; Staff Exh.5, pp. 1·2 through 1.5). The excess heat will be discharged
through the circulating water system to a 7,000 acre main cooling reservoir
(App. Exh. 8, pp. 1.2.14).
25. In most respects the RESAR41 reactor is similar to other recent plants
designed by Westinghouse, including the Catawba (Docket Nos. 50413 and
414), Millstone 3 (Docket No. 50423) and Comanche Peak (Docket Nos. 50·
445 and 50446) plants, all of which conform basically to Westinghouse's
"RESAR·3" design format (Staff Exh. 5, p. 1·8; Testimony of Peacock, p. 3 [fol
Tr. 4981 D. Table 1·1 of Appendix A to the Staffs Exhibit 5 compares the
RESAR41 design with a composite of the RESAR·3 plants listed above. The
primary difference is that the RESAR4l plant will operate at 3800 Mwt in
comparison with 3411 Mwt for the RESAR·3 plant. In order to transfer this
additional heat, the RESAR41 steam generator will contain more tubes, and the
tubes will be longer, than in the RESAR·3 steam generator. The active fuel
length is 10nger-l64 inches versus 144 inches-in the RESAR41 design than
in previous Westinghouse designs. likewise, the fission product inventory is
different, including higher core activities, which have been taken into account in
the Applicant's and the Staffs analysis of postulated accidents (App. Exh. 8,
Chapter 15; App. Exh. 9, Chapter 15; StaffExh. 5, pp.15·1 through 15·7).
26. The design also incorporates a "rapid refueling system" which is a new
feature developed for the RESAR4l reactor. The Staff has analyzed the
proposed rapid refueling system and has found the proposed design acceptable
(Staff Exh. 5, Appendix A, pp. 5·20 through 5·26), although a modification of
the overhead reactor vessel head assembly handling system may be required
depending on the completion of Staff review of the consequences of an accident
involving the dropping of the reactor vessel head assembly (Staff Exh. 6, p. A·5).
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We noted that the rapid refueling system provides for fuel to be loaded with a
shutdown margin of 5%, and we asked the Applicant and the Staff to compare
this margin with that generally allowed for fuel handling in reactor and critical
facilities at present. Both the Applicant (Tr. 504) and the Staff (Testimony of
Dromerick [fol. Tr. 556]) provided responses indicating that the 5% is adequate
and is consistent with that generally allowed today. In particular, the Staff
pointed out that fuel is handled routinely at boiling water reactors with a
shutdown margin of 5% (Testimony of Dromerick, [fol. Tr. 556J). We find that
the Stafrs review of the rapid refueling system has been adequate and that
satisfactory responses to the Board's questions have been provided by the
parties.
27. Certain modifications have also been made in the design of engineered
safety features, in connection with the emergency core cooling system and the
emergency boration system. The Applicant's testimony demonstrates that both
of these designs are grounded on proven technology (Testimony of Peacock,
pp.3-6 [fol. Tr. 498J). The Staff has reviewed the proposed systems and found
them acceptable. We find that, in most respects, the ,RESAR41 nuclear steam
supply systems are similar to previous Westinghouse reactors reviewed and found
acceptable by the Commission. We have taken particular care in our review of
these systems and features of the RESAR41 reactor which are different from
previous Westinghouse plants. We find that the Stafrs review of these new
systems and features has been comprehensive, and that its conclusions that the
systems and features are acceptable are well-founded.
28. As noted previously, the RESAR41 design includes a 14 foot core, as
compared with a 12 foot core in previous Westinghouse designs. This increased
length appears to render the core slightly less stable to axial-xenon oscillations,
especially late in the fuel cycle. Initially, it was proposed (Applicant's Exh. 9,
p.4.3-9) that part length control rods would be utilized in the RESAR41
reactor. However, the Staff, in its review, did not approve the use of part length
rods for the South Texas Project facility, pending the results of an ongoing
generic review (Staff Exh. 5, App. A, pp. 4-13). The Board required the parties
to provide responses to questions concerning whether, in the absence of part
length control rods, any problems are associated with control of the reactor by
axial offset observations only. The responses indicate that the full length control
rods are sufficient to provide control of axial-xenon transients without difficulty
and that, in fact, additional margins are available to control peaking where part
length rods are not used (Tr. 501·504; Testimony of Dromerick, [fol. Tr. 556]).
We are satisfied that operation without part length control rods will have no
adverse impact on the safe operation of the South Texas Project reactors.
29. The nuclear steam supply system for each unit will be housed in a
steel-lined, prestressed concrete containment structure which will be designed to
safely confine any leakage to the containment and to assure that a design basis
accident will not result in doses in excess of the guidelines set forth in 10 CFR
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Part 100 (App. Exh. 8, pp. 1_.2-5 through 1.2-7; Staff Exh. 5, p. 1-5).
30. The plant design also contains various engineered safety features, the
purpose of which is to provide a complete and constant means of preventing
and/or ameliorating the consequences of a major accident. These systems and
components will be designed to be capable of assuring safe shutdown of the
reactor under the adverse conditions of the various postulated design basis
accidents analyzed by the Applicant and the Staff. Accordingly, they will be
designed to seismic Category I requirements and so' as to function even with
complete loss of offsite power. Such components and systems will be provided
in sufficient redundancy so that a single failure of any component or system will
not result in the loss of the capability to achieve safe shutdown of the reactor.
These design requirements are in accordance with the General Design Criteria, 10
CFR Part 50, Appendix A (Staff Exh. 5, p. 6-1).
31. The proposed South Texas Project facilities include the following
engineered design features: (a) containment systems, including containment heat
removal system, a containment isolation system and provision for containment
leakage testing; (b) a combustible gas control system to control the concentration of hydrogen within the containment vessel following a loss-of-coolant
accident; (c) an emergency core cooling system to provide emergency core
cooling during accident conditions; and (d) an emergency boration system. In
addition, the plant will be equipped with instrumentation and control systems
which will monitor all important plant operating parameters to assure that
prescribed operating ranges are not exceeded (App. Exh. 8, Chapters 6 and 7;
Staff Exh. 5, Chapters 6 and 7).
32. Recent occurrences at operating reactors prompted the Board to focus
, upon the measures proposed by the Applicant to prevent similar problems with
the South Texas Project facility. In response to a Board question, the Applicant
and the Staff indicated that both an improved design and maintenance of all
volatile treatment secondary water chemistry will be applied to assure that steam
generator tubing integrity is maintained under all conditions of operation
(Testimony of Dromerick, [fol. Tr. 556] ; Tr. 530-534). We also inquired as to
status of measures proposed to preclude water hammer in the steam generator
feedwater system. The Staff indicated that it was reviewing this matter on a
generic basis (Testimony of Dromerick, [fol. Tr. 556]). The Applicant pointed
out that improvements in the design of the South Texas Project steam
generators, as compared with earlier steam generator designs, together with
redundant safety class instrumentation to assure that proper water level is
maintained in the steam generator should prevent a water hammer incident at
the South Texas Project, and that, if further requirements, applicable to the
South Texas Project, are established as a result of the generic review, they will be
considered in the final design of the facility (Tr. 534-535). Finally, we inquired
regarding the design measures that are being taken here to prevent and limit the
consequences of fires. The Applicant responded that use of non-combustible
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materials or flame retardant cable penetration sealing material should prevent an
incident similar to that which occurred recently at the Browns Ferry facility,
and that the physical separation and independence of systems inherent in the
South Texas Project design together with the fire protection system incorporated in the design and the detailed procedures developed for response to a fire
will assure that the consequences of a fire would be limited (Tr. 535-537). The
Staff responded that it is currently conducting a comprehensive review of this
matter, leading to preparation of a Regulatory Guide to be issued at some future
date (Testimony of Dromerick, [foI. Tr. 556]), and the Applicant stated that
any additional information developed by the Staff and applicable to the South
Texas Project will be taken into account in the development of the fmal design
(Tr. 537). We find that the parties have provided satisfactory responses to all of
our questions, and that the measures taken by the Applicant in each of these
areas are adequate.
33. Based on the Board's review of the documentation related to the design
of the South Texas Project facility, the Board fmds that the facility is designed
to conform to the General Design Criteria set forth in 10 CFR Part 50,
AppendixA.
34. An important consideration where, as here, a standard design document
is referenced in the Applicant's PSAR is assurance of compatibility between the
referenced nuclear steam supply system and the balance of plant described in the
PSAR. It is necessary that safety-related design interfaces be identified and that
the PSAR contain, by reference or otherwise, sufficient information to assure
that safety-related systems will be designed, constructed and operated in an
appropriate and compatible fashion. Accordingly, the Staff has undertaken, in
the course of its review of the South Texas Project application, a comprehensive
review of the interface requirements applicable to the South Texas Project
facility, which references the RESAR41 nuclear steam supply system design
(Testimony of Klapper [foI. Tr. 524]; Staff Exh. 6, p. 1-2). Independently from
its review related to Westinghouse's application for a Preliminary Design
Approval for the RESAR41 deSign, the Staff has specifically identified and
reviewed all interface requirements related to the safety of the South Texas
Project facility.' On the basis of its review the Staff has found that the
applicatioh; as amended, contains information which confirms that the South
TeXas Project design is compatible with RESAR41. Also on the basis of its
review the Staff concluded that the South Texas Project balance of plant is
compatible with the RESAR41 nuclear steam supply system (Staff Exh. 6,
p. 1-2). We find that the Staffs review has been comprehensive in this respect
and that its conclusions are well founded.
35. We noted in our Partial Initial Decision, issued August 8, 1975, that,
prior to issuance of a construction permit, it would be necessary for more
explicit and conservative criteria to be developed with respect to long-term
settlement of structures and the ability of buried piping to withstand soil strain
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(NRCI-75/8, 271 at p.315). These criteria have now been developed (App.
Exh.8, pp.2.5-151 through 2.5-157a, 3.7-24, 3.7-24a), and the Staff has
determined that these criteria are acceptable (Staff Exh. 6, p. 2-1). The Board
concurs in the Staffs conclusions.
36. It is also a design objective of the South Texas Project to assure that
radiation exposure to operating personnel will be within the required limits of
10 CFR Part 20. The Applicant has estimated that exposures to plant personnel
from routine plarit operation, including refueling, control room operations and
routine tests, patrols and operations will be 104.4 man-rem per unit per year
(Testimony 'of Gauny, pp. 2,8 [fol. Tr. 520], App. Exh. 8, pp. 12.1-31,12.3-1;
Staff Exh. 5, p. 12-2). The Staff has estimated occupational exposures based on
actual experience in operating light water reactors which currently average
roughly 400-500 man-rem per unit annually. It appears that the difference
between the numbers reflects the additional doses attributable to unanticipated
maintenance in operating reactors (Staff Exh. 5, p. 12-3). The Applicant has
provided testimony indicating that its objective
to reduce occupational
exposures to a level as low as reasonably achievable, and that it intends to do so
by combining appropriate design features with work practices aimed at
minimizing these doses. In particular, the Applicant is committed to compliance
with Regulatory Guide 8.8 iIi the design of the facilities. In addition, such
features as the rapid refuelmg system incorporated in the RESAR-41 design are
expected to contribute to a reduction in dose levels (Testimony of Gauny [fol.
Tr. 520] ; App. Exh. 8, § 12.1.6). We find that the Applicant has described an
appropriate program for minimizing doses to its operating personnel.
37. In paragraph 57 of our Partial Initial Decision (NRCI-75/8, 271 at
pp. 288-9), we questioned ~hether an estimated dose to operating personnel of
900 man-rem (450 for each reactor) is consistent with the requirements of 10
CFR Part 20, particuiiii-ly in the context of an expected operating staff of about
100 people. The Applicant responded to Qur concern by pointing out that the
450 man-rem (which is based on past experience at facilities with different
designs and operating procedures) inclilcles exposure to support maintenance
personnel as well as to regular plant emPloyees. In addition, the Applicant stated
that steps would be taken to assure dccupational exposures of individuals fully
comply with the requirements of j 0 CFR Part 20 (Testimony of Gauny, pp. I,
7-8 [fol. Tr. 520]). This resolves the matters referred to in paragraph 57 of our
Partial Initial Decision.

is

C. Radioactive Waste Treatment Systems
38. The proposed radioactive waste treatment systems will be designed to
collect and process the liquid, gaseous and solid wastes which are by-products of
station operation and which might contain radioactive materials. Reactor grade
liqUid wastes will be treated and returned for plant use or routed to the
non-reactor grade waste subsystem. The liqUid waste system will utilize
907

evaporation, demineralization and ftltration for removal of radioactive material,
chemical impurities and particuiates. Non-reactor grade wastes will be monitored
prior to release to the cooling reservoir. The gaseous waste system will treat
gaseous streams for radioactive material removal by ftltration, absorption and
holdup for radioactivity decay. The treated gases will be monitored prior to
release to the environment. Treatment of solid wastes will consist of solidification, packaging and shipment to a licensed burial site (Staff Exh. 5, pp. 11-1
through 11-10; App. Exh. 8, § § 11.1, 11.2, 11.3, 11.5).
39. The Commission's regulations require that discharges of radioactive
effluents during normal operation of a facility be maintained "as low as
practicable" (10 CFR §50.34a). On May 5, 1975, the Commission, following a
lengthy rulemaking proceeding, adopted Appendix I to 10 CFR Part 50.
Appendix I prescribes certain design objectives, compliance with which is
deemed to be a conclusive showing of compliance with the "as low as
practicable" requirement of 10 CFR §50.34a. These design objectives are set
forth in paragraphs A, B, C and D of Section II of Appendix I. On September 4,
1975, the Commission amended Appendix I to provide that, where the
application for construction permits was ftled prior to June 4, 1976, the
cost-benefit analysis required by paragraph II D of Appendix I need not be
performed if the radwaste systems are demonstrated to satisfy the Guide on
Design Objective for light-Water-Cooled Nuclear Power Reactors proposed in
the Concluding Statement of Position of the Regulatory Staff in Docket
RM-50-2 ("Staffs Concluding Statement") (40F.R. 40818).
40. Both the Applicant and the Staff presented testimony demonstrating
that the design objectives of the South Texas Project facility meet, with very
substantial margins, design objectives set forth in paragraphs II A, Band C of
Appendix I and in the Staffs Concluding Statement. The Staff supplemented
the discussion in its Supplemental Safety Evaluation Report (Staff Exh. 6,
pp. 11-1, 11-2) with testimony by Messrs. Boegli and Waterfield (fol. Tr. pp. 550
and 552, respectively). The Staff presented an analysis of the expected quantity
of radioactive materials to be released in liqUid and gaseous effluents during
normal operation of the South Texas Project facility (Testimony of Boegli,
pp. 2-4, Attachments 1, 2 [fol. Tr. 550]), as well as a detailed assessment of the
doses which could result from the expected.radioactive releases (Testimony of
Waterfield, pp. 2-5 [fo1. Tr. 552]). As a result of its analysis and assessments the
Staff was able to conclude that the proposed radwaste systems are acceptable
since the doses associated with normal operation of the South Texas Project
facility meet the design objective of paragraphs II A, Band C of Appendix I, and
the expected quantity of radioactive materials released in liquid and gaseous
effluents and the doses associated therewith meet the design objectives of the
Staffs Concluding Statement and thus satisfy the requirements of paragraph II
D of Appendix I (Staff Exh.6, p. 11-12; Testimony of Boegli, pp.4-5,
Attachment 3 [fo1. Tr. 550]); Testimony of Waterfield, pp. 4-5, Tables 1-2 [fol.
Tr.552]).
.

908

41. The Applicant presented an independent analysis by its consultant
Dr. Rodger (fol. Tr.514). Although Dr. Rodger's calculated doses are not
identical to those calculated by the Staff, his testimony, like that of the Staff,
indicates that in no instance will the quantities of radioactive materials released
or any doses resulting from such releases exceed a very small fraction of the
design objectives prescribed in paragraphs II A, Band C of Appendix I and the
Staffs Concluding Statement (Testimony of Rodger, pp. 11-14, Table 6 [fol.
Tr.514]). Thus, he concludes that the radioactive waste treatment systems
proposed for the South Texas Project meet all of the requirements of Appendix
I.
42. The Board inquired as to whether Carbon 14, tritium and particulates are
included in the calculation of air doses performed under Appendix I. Both the
Staff and Dr. Rodger testified that the air dose assessment is based on the noble
gas emissions; that the dose contributions of Carbon 14, tritium and particulates
are presented in other portions of the Appendix I analyses; and that these
radioactive releases at the South Texas Project would increase the calculated
noble gas immersion doses to individuals by very small amounts, if included in
such calculations (Testimony of Dromerick, [fol. Tr. 556]; Tr. 517-519 and
559-563).
43. This Board concurs in the conclusions of the Staff that the proposed
liquid and gaseous radioactive management systems for South Texas Project
Units 1 and 2 will satisfy the requirements of Appendix I to 10 CFR Part 50 and
therefore are acceptable.

D. Technical Qualifications and Quality Assurance
44. The record in this proceeding demonstrates that Houston
lighting & Power Company is technically qualified to design and construct the
proposed South Texas Project facility. Houston lighting & Power Company's
technical staff has extensive experience in the nuclear, and conventional utility
engineering fields; moreover, its staff has participated in, and will continue to
attend, various training programs designed to add even further experience in
nuclear technology (App. Exh. 8, § § 13.1,13.2; Testimony of Sumpter, pp. 1-5,
8,9 [fol. Tr. 507]). Houston lighting & Power Company is aided in the design
and construction of the facility by other organizations which are technically
qualified, including Westinghouse Electric Corporation, Brown & Root, Inc. and
NUS Corporation (App. Exh.8, pp.13.1-54 through 13.1-60). Houston
lighting & Power Company is responsible for coordinating the overall design andconstruction program for the facility, including design review of the balance of
plant and auxiliary systems; the design review of the Nuclear Steam Supply
System ("NSSS"); and cost and schedule control. This coordination is done
directly with Brown & Root and Westinghouse (Testimony of Sumpter, pp. 2-3
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[fol. Tr. 507]). Likewise, Houston Lighting & Power Company is responsible for
conformance with all of the Commission's regulatory requirements.
45. The Applicant's organizational responsibilities will be implemented
through the General Manager, Power Plant Engineering and Construction, with
additional technical support for the project provided by the Applicant's
Environmental Protection, Energy Production, Engineering and Quality Assurance Departments. Within the Power Plant Engineering and Construction
Department, the Nuclear Division is responsible for design of the nuclear system
and related engineering, nuclear fuel management, licensing, safety analysis and
radiation protection for the South Texas Project. The Applicant's testimony
indicates that responsible personnel within the Nuclear Division have both the
educational qualifications and engineering experience necessary to perform these
functions satisfactorily (Testimony of Sumpter [fol. Tr. 507]).
46. Applicant's Energy Production Department will be responsible for the
operation and maintenance of the South Texas Project (App. Exh. 8, Sec. 13.1;
Staff Exh. 5, p. 13-1). During operation of the South Texas Project, the station
staff will include approximately 70 persons for one unit operation and 107
persons for two unit operation. This staff will be under the direction of a plant
superintendent and an assistant plant superintendent. The qualification requirements of all plant supervisory, operating, technical, and maintenance support
personnel will meet or exceed the minimum requirements set forth in ANSI
N18.1 (Staff Exh. 5, p. 13-1; App. Exh. 8, p. 13.1-69).
47. In light of the Applicant's own in-depth staff, and the strong support
that staff will receive from organizations such as Westinghouse and
Brown & Root, we conclude, as did the Staff, that the Applicant is technically
qualified to design and construct the proposed facility (StaffExh. 5, p. 13-2).
48. The Applicant is responsible for the design, construction and operation
of the proposed facility, and in this capacity it has overall responsibility for
quality assurance ("QA") activities related thereto. Hl.&P's Manager of Quality
Assurance reports directly to the Executive Vice President, who in turn has
direct access to the President (Testimony of Oprea, pp. 8:1 [fol. Tr. 486] ; App.
Exh. 8, Fig. 17.1.1 A-2). The President of Houston lighting & Power Company
has delegated, through the Executive Vice President to the QA Manager,
authority and responsibility for establishing and implementing a QA program.
The QA Manager has established, well-defined responsibilities and authorities for
implementing the QA program in documented procedures and instructions (Staff
Exh. 5, p. 17-1).
49. The Applicant implements its QA functions by means of a staff QA
group, a site QA group, and two corporate level committees. The QA
Department is responsible for the development, review, implementation and
surveillance of the Hl.&P QA Program and the South Texas Project QA Plan.
This responsibility extends to all activities related to the South Texas Project,
including engineering, deSign, procurement, construction and operation. The two
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corporate level committees are the. Design Review Committee and the QA
Program Evaluation Committee. The Manager of QA is a member of the Design
Review Committee and is Chairman of the QA Program Evaluation Committee.
The Design Review Committee is composed of manager level personnel who
meet at least quarterly to assure the technical adequacy of plant design by means
of design reviews. The QA Program Evaluation Committee is c~mposed of
executive level management personnel who meet semi-annually to assess the
status and adequacy of the overall QA program (App. Exh. 8, Secs. 17.0 and
17.1; Staff Exh. 5, pp. 17-2, 17-3).
SO. The Manager of QA and the South Texas Project QA supervisory
personnel in the home office and at the Site have stop work authority. Stop
work authority can be exercised during construction by personnel of the
Applicant's Site QA group (App. Exh.8, pp. 174, 17-6). Moreover, the
Applicant's QA organization is independent of the organizations whose activities
it verifies; it has clearly defined authorities and responsibilities; it has adequately
defined qualification and training requirements for its staff; it is organized in a
manner that facilitates identification of quality problems in the other organizations performing quality related work; it can initiate, recommend or provide
solutions; and it can verify implementation of solutions (Staff Exh. 5, p. 17-3).
51. The policies and procedures used to administer the Applicant's QA
Program are provided in the Houston Iigh.ting & Power Company QA Program
and the South Texas Project QA Plan (App. Exh. 8, pp. 17-13 through 17-19).
The QA Program specifies the QA objectives and policies with which the South
Texas Project will comply. The South Texas Project QA Plan provides general
methods, responsibilities and interface relationships relative to implementation
of the QA Program. Detailed departmental procedures provide instructions
necessary for full implementation of the QA Program. Both the QA Program and
the Project QA Plan are prepared by the QA organization and are approved by
the Manager of QA and the Executive Vice President. The PSAR includes a
listing of the QA Program requirements, and the South Texas Project QA Plan
defines procedures plus a matrix of these requirements and procedures
cross-referenced to the criterion of Appendix B to 10 CFR Part SO (App. Exh. 8,
pp.17-2, 17-3a, 17-19). The QA Program and QA Plan for the South Texas
Project are structured in accordance with the Regulatory Guides and industrial
standards that are addressed by the Nuclear Regulatory Commission in
"Guidance on QA Requirements During Design and Procurement· Phase of
Nuclear Power Plants" (Revision 1), May 24, 1974 (WASH 1283) and "Guidance
on QA ReqUirements During the Construction Phase of Nuclear Power Plants,"
May 10, 1974 (WASH 1309) (App. Exh. 8, p. 17-16; StaffExh. 5, p. 174).
52. The Applicant has delegated certain QA functions to Brown & Root, its
Architect-Engineer, and to Westinghouse Electric Corporation. The Applicant
will, by surveillance; assure that its principal contractors and subcontractors
have and maintain adequate QA programs (App. Exh. 8, pp. 17-18, 17-19). The
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Applicant has established program requirements applicable to itself and its
contractors which assure there will be a documented system of records attesting
to quality. A system of planned and documented audits will be used by the
Applicant to verify compliance with all aspects of the QA Program and to assess
its effectiveness. In this regard, the Applicant is committed to ensuring that the
auditing system used by itself and its contractors, subcontractors, and vendors
will meet the Applicant's QA Program requirements. This commitment includes
manpower, funding, and facilities to implement the system of audits. The
Applicant's audit results will be reviewed and corrective action taken by
responsible management (App. Exh. 8, pp. 17-51 through 17-54a; Staff Exh. 5,
p.17-4).
53. Brown & Root, Inc., the Architect-Engineer, is responsible for the
design, engineering, equipment and materials procurement, and construction of
the South Texas Project. This includes all plant structures, systems, and
components except those provided by Westinghouse. Under the Brown & Root
organizational arrangement, a Project QA Manager has been appointed to
supervise the site QA activities. He reports to the Brown & Root Manager of QA
who is located at Brown & Root's Houston office. The Manager of QA also has
direct supervision over the Project QA Engineer, and the Vendor Surveillance
Coordinator. The Manager of QA reports to the Senior Group Vice President of
the Power Division (Testimony of Barker, p.4 [fol. Tr.51O]). The
Brown & Root QA Manager issues the quality assurance/quality control
(QA/QC) procedures for the South Texas Project (App. Exh. 8, p. 17-20).
54. Brown & Root, Inc. has a system of planned and documented audits
with provision for corrective and follow-up actions. Brown & Root has provided
three levels of regular reviews and audits: (a) surveillance is performed and
documented by site QA personnel on QC functions; (b) audit teams from
Houston under the direction of the QA Manager perform audits and reviews
both internal of site QA/QC functions and external of subcontractors; and (c) a
QA Review Board directed by the Executive Vice President of Brown & Root
will review and discuss the administrative activities of the QA Department to
determine and evaluate the effectiveness of the Corporate QA Program. The
implementation of all aspects of this program as applied to the South Texas
Project will be monitored continuously by Houston Ughting & Power Company
Quality Assurance personnel (Staff Exh. 6, pp. 17-1 through 17-3; App. Exh. 8,
pp. 17-51 through 17-54).
55. Westinghouse is responsible for developing quality control requirements
and procedures for the nuclear steam supply system and for assuring that these
requirements and procedures are followed. Nuclear Energy Systems ("NES") is a
group of Westinghouse Divisions which provides nuclear power plant services and
equipment. NES operates under an Executive Vice President who reports to the
President, Westinghouse Power Systems. This Executive Vice President establishes NES quality assurance policy which each Nuclear Energy Systems Division
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implements. The quality assurance aspects of NES activities are overseen and
coordinated by the NES Quality Assurance Committee (App. Exh. 9, Sec. 17.1).
This results in uniform implementation of Appendix B to 10 CFR Part 50 (Staff
Exh.5, p. 17-1). The Pressurized Water Reactor Systems Division is the lead
NES division with respect to design and procurement of NSSS equipment (App.
Exh. 9 ,p. 17.1-2). Each Division has an organization specifically responsible for
'quality assuranCe and for quality control which reports at a level to assure
independence consistent with Criterion I of Appendix B. Quality management in
each Division is free of responsibility for schedule or' cost, has the authority to
stop work pending resolution of quality matters, and has the freedom to (1)
identify quality problems, (2) initiate, recommend, or provide solutions through
designated channels, (3) verify implementation of solutions and (4) control
further processing, delivery, or installation of nonconforriling items. In each
Division, persons performing Quality'Assurance functions have access to higher
management for arbitration of unresolved issues (App. Exh.9, p.17.1-1;Staff
Exh. 5, App. A, p. 17-1).
. .
56. The Executive Vice President of NES has established Ii Quality Assurance
Committee which includes the Quaiity Assurance and Reliability Managers of
each Division. The Manager of the Systems Division Product Assurance is
Chairman of the Quality Assurance Committee. This committee is responsible
for auditing activities throughout Nuclear Energy Systems to assess whether the
requirements of Appendix B to 10 CFR Part 50 are effectively met. The Quality
Assurance Committee has the authority to identify. problems, ,recommend
solutions, and verify effective implementation of actions and policies. Through
the activities of the Quality Assurance Committee and various auditing
processes, there is regular and independent management assessment of the scope,
i~plementation,and effectiveness of the total ongoing 'QA program (App.
Exh.9,p.17.1-11;StaffExh.5,p.17.1).
.
57. The quality assur~nce' 'program applies to, all safety related systems and
components of the Westinghouse NSSS. The Staff has determined that this
program cotl1pli~s with th~ requi~ements of Appendix B to 10 CFR Part 50 and'
the NRC's guidelines provided in': (1) "Guidance on Quality Assurance"
Requirements During Design' and Procurement Phase of Nuclear Power PlantsRevision I" (WASH 1283), May 1974, and (2) "Guidance on Quality Assunince
Requirements During the Construction Phase of Nuclear Power Plants" Revision
o (WASH 1309), May 10, 1974. Moreover, Westinghouse follows the NRC's.
"Guidance on Quality Assurance Requirements During the Operations Phase of
Nuclear Power Plants" (WASH 1284), October 26, 1973, when applicable (Staff
Exh. 5, Appendix A, p. 17-4).
.
, 58. The Staff, based on its review of the Applicant's Quality Assurance
program, including the programs of its principal contractors, concluded that the
program provides sufficiently detailed procedures, requirements, and elements of
control to assure'that all safety-related
stnlctufes, systems and components
will
.
'.
'
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be designed, constructed, installed, inspected and tested in accordance with the
requirements' of 10 CFR Part 50, and is therefore acceptable. Moreover, the
Staff has determined that the QA personnel of the Applicant and of each of its
principal contractors have ,sufficient authority, organizational freedom and
independence to perform their QA functions effectivefy (Staff Exhs. 5 and 6,
Chapter 17). The Board finds that the Staffs review of the Applicant's QA
Program has been adequate and that it has been demonstrated that the, QA
Program will meet the requirements of the Commission's regulations, including
the requirements of 10 CFR Part 50, Appendix B.
E. Financial Qualifications

59. The eS,timated cost of the facility', including both Unit 1 and Un~t 2, the
land for the plant site and the initial reactor core for each unit is approximately
$1,478,785,000.6 These costs will be borne by the Project Participants in
proportion to their ownership interests. The Project Particip'ants will own the
South Texas Project site, Units 1 and 2, and the common station facilities as
teriants in common in the following proportions: Houston Lighting & Power ,Company will own an undi~ided 30.8%;
City Public Service Board of San Antonio will own an undivided 28.0%;

Cent~;U Power and ~ght Company will oWn an un~ivided 25.2%; and,
City of Austin will own an undivided 16.0%.
Sources of f~~ds which will beprovid~d by each Participant include funds on
hand, funds available from internal sources (primarily retained revenues and
provisions for depreCiation), short·term bank loans and commercial paper, and
the sale of'securities as required (App. Exh. 7, pp. 12, 13 imd Ex. III-C).'
'
; 60. Information presented in Houston Lighting & Power Company's annual
report for 1974 reflects that operating revenues totaled $486.8' million.
Operating expenses were stated at $377.8 million, of which $45 million
represented depreciation. Net, income ~otaled $69.4 million, of which ,$5.8 ,
million was distributed as dividends on preferred stock and $32.6 million was
distributed as dividends on comm6n stock, with the balance' of net income (or
about' $31.0 million) retained for use in the busin~ss. As o~ December 31, 1974,
6The numbers shown in Staff Exhibit 6, page 20·1, differ from this figure by
$10,000,000. TIl is results from use therein of a "Nuclear Fuel-Initial Load" cost of
$136;085,000, instead 'of the correct figure, $126,085,000, as shown iri Applicant's
Exhibit 7, pages 13·14. As a result of this error, the estimated costs shown on page 20·2 of
Staff Exhibit 6 are also overstated by a total of $10,000,000. However, the effect on the
estimated cost to be borne by each participant, as shown on page 20-2, is insignificant and
does not affect the conclusions reached in the Supplement to the Safety Evaluation Report.
(See ,affidavit of Arnold H. Meltz filed November 26, 1975, along with the NRC Staff's
motion to reopen the-record for receipt of said affidavit.)
,
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Houston Ughting & Power Company's assets had a book value of $1.69 billion,
most of which (about $1.55 billion) was invested in utility plant (App. Exh. 7,
Ex. II). Moody's Investor Service, Inc~ and Standard & Poor's Corporation rate
the Company's bonds AA (App. Exh. 7, p. 13; Testimony of Oprea, p. 4 [fo1.
Tr.486]).
,
61. Information presented in the annual report of the City Public Service
Board of San Antonio for the fiscal year ended January 31,1975, reflects that
revenues of electric s3tes totaled "$137 million, while revenues from gas sales and
other sources totaled an additional $41 million. Operating expenses for the
entire system, both electricity and gas, were $112.5 million. Revenues available
for additions to the utility plant for this 12 month period were in excess of
$31.6 inillion. As of January 31,1975, th'e City Public Service Board of San
Antonio had assets of $659.4 million (App. Exh. 7 ;Ex. II). Moody's Investor
Service, Inc. and' Standard & Poor's Corporation rate the systems' current
subordinated bonds AA (App. Exh.7, p. 13; Testimony of Oprea, p. 5 [fo1.
Tr. 486]). Both services continue to rate the systems' existing first lien bonds
AAA (Tr. 493).
62. Information p~esented in Central Power and Light Company's annual
report for 1974 reflects that operating revenues' totaled $223.6 million,
Operating expenses and taxes were stated at $183.8 million, of which $19.8
million represented depreciation. Net income totaled $28.9 million of which
$2.6 million was distributed as dividends on preferred stock and $16.8 million
was distributed as dividends on common stock with in excess of $9.5 million
retained for 'use in the business. As of December 31, 1974, Central Power and
Ught Company's assets were $603.9 million, most of which (about '$559.8
million)' was invested in utility plant (App. Exh. 7, Ex. II). Moody's Investor
Service, Inc. and Standard & Poor's Corporation rate the Company's bonds AA
(App. Exh.7, p. 13). Central Power and Ught Company is a wholly owned
subsidiary of Central and South West Corporation. As of December 31, 1974,
the consolidated balance sheet of Central and South West Corporation and its
subsidiaries reflected assets of almost $1.8 billion. (Testimony of Oprea, pp. 4,5
[fo1. Tr. 486]).
63. Information presented in the annual report of the Electric Utility
Department of the City of Austin for the fiscal year ending September 30, 1974,
reflects operating revenues of $58.9 million. Operating expenses for the same
period were $21.6 million and depreciation and amortization were $6 million.
Net electric utility income was ,$26.5 'million. As of September 30, 1974, the
Electric Utility Department of, the City of Austin 'had a'ssets of $169.2 million
(App. Exh. 7, Ex. II). Moody's Investor Service, Inc. and Standard & Poor's
Corporation rate the city's revenue bonds AA (App. Exh. 7, p. 13; Testimony of
Oprea, p. 5 [fo1. Tr.486]).
"
'
64. Based upon ,its review of the financial information presented in the ,
Application, as amended (App. Exh. 7), the Staff concluded that each of the
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Project Participants is financially qualified to design and construct the' proposed'
South Texas Project facility (Staff Exh. 6, p. 20·2, App. E). '
65. The record shows that the Applicant has supplied information regarding
financial qualifications in accordance with the Commission's Regulations, 10
CFR §50.33(f) and Appendix C of 10 CFR Part 50. The Board finds, in view of
the above facts; that the Applicant and the' other Project Participants are
financially qualified to desigri and construct the proposed facility.
F. Common Defense and Security
66. The activities to be conducted under the construction permits will be ;
within the jurisdiction of the United States. All of the directors and principal
officers of Houston Lighting & Power, Company and Central Power and Light
Company are citizens. of the United States, and neither of those two companies
is owned, dominated or controlled by an alien, a foreign corporation or a foreign
government. The cities of San Antonio and Austin are municipal corporations
and political subdivisions of the State of Texas. The Trustees and Management
Staff of the City Public Service Board of San Antonio and the .members of the
City Council of Austin, and the City Manager, th~ Finance Administrator, the
City Attorney, the Director of the Electric Utility Department and the principal
members of the Electric Utility Department of the City of Austin ,are all citizens
of the United States. The activities to be conducted do not involve any restricted
data, but Applicant has agreed to safeguard any such data which might become
involved in accordance with the Commission's Regulations (App. Exh. 7,
pp. 4·11, 20). The Staff concluded (Staff Exh. 5, p. 19.1), and the Board finds, .
that the issuance of construction permits for the South Texas Project, Units 1
and 2, will not be inimical to the common defense and se~urity.
G. Emergency Plans
67,' The Applicant has described the preliminary plans for coping with
emergencies in accordance with applicable regulations, including 10 CFR Part
50, Appendix E. These preliminary plans describe the Applicant's protective'
measures for accidents affecting both onsite and offsite areas, and identify local
and state agencies and organizations which may be required to assist in coping
with emergencies 'occurring' at ,the South Texas Project site (App. Exh. 8,
pp. 13.3·1 through 13.3.35). As prescribed in the regulations, a final emergency
plan will be presented in the Final Safety Analysis Report for review during the'
operating license phase of this application, and'detailed emergency procedures
'
will be developed to implement the final plan.
68. The Staff made an independent assessment of the population distribu· '
tion and evacuation routes in the area of the proposed site and determined that
it is 'fe'asible and practicable to take protective measures, including evacuation on
a timely basis within and beyond the site'boundary during the expected lifetime
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of the plant .. The Staff further determined that appropriate criteria had been
identified for the design of an acceptable emergency plan. The Staff concluded,
and the Board so finds, that the Applicant's preliminary plans for coping for
emergencies meet the requirements of 10 CFR Part SO, Appendix E, and are
acceptable (Staff Exh. 5, pp. 13-2, 13-3).
H. Development of Final Design
69. The Applicant, the ACRS ,and the Staff have identified certain ongoing
investigations aimed at verifying the nuclear steam supply design and confirming
the design margins applicable to the South Texas Project facility (App. Exh. 8,
§ 1.5, referencing App. Exh.9, § 1.5). These investigations involve both generic
features of large water reactors and particular features of the RESAR41 reactor,
including residual heat· removal system, anticipated transients without scram,
verification of the design of reactor vessel supports in light of possible asymmetric
forces, and verification of certain aspects "of the 17 X 17 fuel design (Staff
Exh. 5, Appendix A, p.4-5; Staff Exh. 6, pp. 7-5, A4 through A-6). Both the
Applicant and the Staff agree that the scope and schedule of the various efforts
are adequately designed to accomplish their various objectives on a timely basis
for the South Texas Project facility, and that, should any of the investigations
provide unexpected results, appropriate restrictions on operations can be used
and/or modifications in design can be made to protect the health and safety of
the public (Staff Exh. 5, p. 1-10).

I. Emergency Core Cooling System'
70. The Applicant's PSAR references the RESAR41 RSAR for a description
of the Emergency Core Cooling System (ECCS) for each reactor, which is
designed to cool the reactor core during those postulated accident conditions
where it is assumed that mechanical failures occur which result in loss of coolant
for the reactor vessel greater than the coolant available from normal operating
equipment (App. Exh. 8, p. 6.3-1; App. Exh. 9, §6.3). The ECCS to be provided
will have the required number, diversity, reliability and redundancy of
components such that no single failure of ECCS equipment occurring during a
loss of coolant accident will result in inadequate cooling of the reactor core
(Staff Exh. 5, Appendix A, §6.3).
71. The Commission's regulations, 10 CFR §50.46, set forth certain criteria
to which the ECCS is required to conform, including standards with regard to:
(1) peak cladding temperature, (2) maximum cladding oxidation, (3) maximum
hydrogen generation, (4) coolable geometry, and (5) long-term cooling. In order
to demonstrate compliance with these criteria, Westinghouse submitted an ECCS
Evaluation Model, pursuant to 10 CFR Part SO, Appendix K (Api>. Exh.9,
pp. 15.4-3, 15.44, 15.4-103, 15.4-106). The Staff reviewed the Model in detail
and, as a result of its review, concluded that the Model is acceptable and
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complies in every respect with the requirements of 10 CFR Part 50, Appendix K
(Staff Exh. 6, p. 6·11, Appendix G).
72. The Applicant's PSAR and RESAR41 RSAR describe the application of
the ECCS Evaluation Model described above to the proposed South Texas
Project facility, taking into account the minimum containment pressure
determined to be applicable (App. Exh.8, §15.4.1, p. 6.2-139; App. Exh.9,
§ § 15.3.1, 15.4.1). The Staff has reviewed this description and-has concluded
that: (1) the loss-of-coolant analyses that were performed conservatively
represent the South Texas Project design and are Wholly in conformance with 10
CFR Part 50, Appendix K; (2) the ECCS performance conforms to the peak clad
temperature and maximum oxidation and hydrogen generation criteria of 10
CFR §50.46; (3) the ECCS performance will be adequate in the event of any
postulated failure of a single component; and (4) adequate systems are available
to provide long-term cooling (Staff Exh. 6, pp. 6-1 through 6-5).
.
72A. Subsequent to the completion of the Staff review, however, it was
determined that the ECCS analyses submitted by the Applicant were performed
for an assumed peak linear heat generation rate corresponding to a core average
active fuel design length of 168 inches, which differed from the proposed
RESAR41' design core average active fuel height of 164 inches (App. Exh.9).
As a result of this inconsistency, the Applicant submitted a reanalysis of the
most limiting break, utilizing the proper peak linear heat generation rate, to
determine the calculated peak clad temperature for the proposed design core
average active fuel height of 164 inches. The reanalysis resulted in an increase in
the calculated peak clad temperature of 103°F; from 1912°F to 2015°F. The
Staff reviewed this reanalysis and determined that the conclusions set forth in
Staff Exh.6, page 6-5 (see paragraph 72, supra) are not affected because even
taking into account such a change, the South Texas Project design meets the
requirements of 10 CFR Part 50, Appendix K and 10 CFR §50.46. (See
affidavit of Carl H. Berlinger and letter from G. W. Oprea, Jr. nIed December 9,
1975, along with the NRC Staff and Applicant's Joint Motion to Reopen the
Record for Receipt of Evidence Supplementing the Record in this proceeding.)
The Board agrees with the conclusions reached by the Staff.
73. On the basis of this record, the Board fmds that the application contains
an adequate deSCription of the ECCS and an adequate 'analysis demonstrating
compliance of the ECCS with 10 CFR §50.46, in accordance with the
requirements of 10 CFR Part 50, Appendix K; and, the Staffs review of the
proposed ECCS has been adequate.
J. Industrial Security
74. The Applicant has provided a general description of its program for
protecting the plant against industrial sabotage. The program will include
employee investigations,. provisions for controlling access to the plant site,
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liaison and provisions for instantaneous communication with local law enforcement authorities, monitoring of vital areas and equipment of the plant and
control of personnel, materials, and 'Vehicles within the plant site (App. Exh. 8,
§13.7). The Staff 'has reviewed the program and has concluded that the
Applicant's arrangements for protection of the plant against ,acts of industrial
'sabotage are acceptable for the construction' permit stage' of review. In
particular, the Staff has found that provisions for scre'ening of employees at the
plant and for design review of plant layout and protection 'of vital equipment
described by the Applicant conform to NRC Regulatory Guide 1.17 (Staff
Exh:5, § 13.7). The Board finds that an acceptable security program for the
South Texas Project facility can and will be implemented by the Applicant. As
required by the Commission's regulations, a detailed security plan will be
submitted for review in the operating lice~se application (to CFR 5~.34(c»).

III. CONCLUSIONS OF LAW '
75. The Board has given careful consideration to all of the documentary and
oral evidence presented by the parties. Based upon our review of the entire
record in this proceeding and the foregoing findings, the Board concludes as
follows:
A. The application and the record of the proceeding contain sufficient
information, and the review of the application by the Staff has been adequate,
to support the foregoing findings and the following conclusions and Order;
, 'B. In accordance with the provisions of 10 CFR §50.35(a):
(t) The Applicant has described the proposed design of the facility,
including, but not limited to, the principal architectural and engineering
criteria for the design, and has identified the major features or components
incorporated therein for the protection of the health and safety of the
public;'
,
.'
(b) Such further' tec~ical or design information as may be required to
complete the safety analysis, and which can reasonably be left for later
consideration, will be supplied in the Final Safety Analysis Report;
(c) Safety features or components, if any, which require research and
development have been described by the Applicant, and the Applicant has
identified, and there will be conducted, a research and development program
reasonably designed to resolve any safety questions associated with such
features or components; and
. (d) On the basis of the foregoing, there is reasonable assurance that: (i)
such safety questions will be'satisfactorily resolved at or before the latest
date stated in the application for completion of the proposed facility; and
(ii) taking into consideration the site criteria contained in 10 CFR Part 100,
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the proposed facility can be constructed and operated at the proposed
location without undue risk to the health and safety of the public;
, C. The Applicant is technically qu~ified to design:and construct, the
proposed facility;
"
"
D. The Applicant, the City of Austin, Texas, the City Public Service Board
of San Antonio, Texas, and Central Power and light Company are financially
qualified to design and construct the proposed facility;
E. The issuance of, permits for construction of the facility will not be
inimical to the common defense and security or to the health and safety, of the
public; ,
"
' , '
F. As concluded in our Partial Initial Decision·Environmental and Site
SUitability Matters 'dated August 8, 1975, the requirements of Sec·
tions 102(2)(C) and 102(2)(0) of the National Environmental' Policy Act of
1969 and 10 CFR Part 51 of the Commission's Regulations have been complied
with in this proceeding; and "
' '
G. In sum, the Board concludes that the appropriate action to be taken at
this time is the issuance of construction permits, conditioned upon this Initial
Decision.

IV. ORDER
76. Based on the Board's findings and conclusi~ns, "and pursuant to the
Atomic Energy Act of 1954, as amended, and the Commission's Regulations,'IT
IS ORDERED that the Director, Division of Reactor licensing, is authorized to
issue to Houston lighting & Power Company, as Project Manager, on behalf of
itself and the City Public Service Board of San Antonio, Texas, Central Power
and light Company, and the City of Austin, Texas, permits to construct South
'Texas Project, Units 1 and 2, consistent with the'ternls of this Initial Decision
and substantially in the form of Attachments A and B thereto. [Attachments A
. and B are omitted from this publication' but are' available at the NRC's Public
, ,
Document Room, Washington, D. C.]
IT IS FURTHER ORDERED, in accordance' with Sections' 2.754, 2.760,
2.762, 2.764(a), 2.785 and 2.786 of the Comrnission'~ Rules of Practice, 10
CFR Part 2, that this Initial Decision shall be effective immediately and shall
constitute the final action or" the Commission forty.five '(45) days after its
issuance, ~ubject to any review pursuant to the Rules of Practice: Exceptions to
this Initial Decision and supporting briefs may be filed by any party within seven
(7) days after the service of this Initial Decision. Within fifteen (15) days
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thereafter (twenty (20) days in case of the Staff) any other Party may file a brief
in support of, or in opposition to, the exception.
FOR THE ATOMIC SAFETY AND
liCENSING BOARD
Cadet H. Hand, Jr., Member
. Frederick J. Shon, Member
Elizabeth S. Bowers, Chairman
Issued this 17th day of December,
1975 at Bethesda, Maryland.
[Attachments A and B and the list of transcript corrections are omitted from
this publication but are available at the NRC's Public Document Room,
Washington, D. C.]
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

LBP·75·72

ATOMIC SAFETY AND LICENSING BOARD
Robert M. Lazo, Chairman
Marvin M. Mann, Member
Donald P. deSylva, Member

Docket Nos. 50·460
50·513

In the Matter of
WASHINGTON PUBLIC POWER
SUPPLY SYSTEM

December 22, 1975

(WPPSS Nuclear Projects
No.1 and No.4)

Upon application in uncontested proceeding for construction permits for
WPPSS Nuclear Projects Nos. 1 and 4, Licensing Board issues its Initial Decision,
authorizing the issuance of a construction permit for Project No.1. Licensing
Board defers resolution of financial qualifications issue with respect to Project
No.4 and, therefore, does not authorize the issuance of a permit for that
project.
Messrs. Joseph B. Knotts, Jr., and Nicholas S. Reynolds,
Washington, D. C., and Mr. Richard Q. Quigley, Richland,
Washington, for the applicant, Washington Public Power
Supply System.
Mr. Edward G. Ketchen, for the United States Nuclear
Regulatory Commission.

INITIAL DECISION
(Construction Permit)

I. BACKGROUND
This Initial Decision concerns the application to the United States Nuclear
Regulatory Commission ("NRC" or "Commission") by the Washington Public
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Power Supply System ("WPPSS" or "Applicant") for construction permits for
WPPSS Nuclear Projects No.1· and No.4 ("WNP-l" and '~WNP-4"). In
particular, this decision involves NRC review of the radiological health and
safety considerations specified in the notice of hearing entitled "Applications for
Construction Permits and Facility Licenses; Hearing: Time for Submission of
Views on Antitrust Matters", published in the Federal Register (39 Fed. Reg.
33588) on September 18,1974.
The general background of this proceeding is set forth in detail in the Partial
Initial Decision (NEPA and Site Suitability Issues) issued by this Atomic Safety
and Licensing Board ("Board,,)1 on July 30, 1975. Washington Public Power
Supply System (wpPSS Nuclear Projects 1 and 4), LBP-75-41, NRCI-75/7 131
(July 30, 1975). In that Decision the Board held that the appropriate action to
be taken is the issuance of construction permits for the facility subject to certain
conditions for the protection of the environment and contingent upon the
outcome of the evidentiary hearing on health and safety issues. The Board also
retained jurisdiction over the environmental issues in this proceeding to the
extent that any findings in the Partial Initial Decision might require modification
due to information or data presented prior to completion of the radiological
health and safety phase of the case. Id. at p. 150. The Partial Initial Decision is
incorporated herein by reference.
Subsequent to the issuance of the Partial Initial Decision, and based upon
the Board's favorable findings and determinations therein regarding environ·
mental matters, site suitability, and certain safety matters, the Commission's
Director of Nuclear Reactor Regulation by letter dated August I, 1975,
authorized the Applicant to conduct certain limited work activities at the site
pursuant to 10 CFR § §50.10(e) (1)' and (3). Notice of the issuance of this
Limited Work Authorization ("LWA") was published in the Federal Register (40
Fed. Reg. 33740) on August II, 1975.
Thereafter, the Board issued a "Notice and Order Setting Evidentiary
Hearing On Further Limited Work Authorization Activities" on September 16,
1975, which was published in the Federal Register (40 Fed. Reg. 43776) on
September 23, 1975. On September 29, 1975, in Washington, D. C., another
evidentiary hearing was held to consider whether there were any unresolved
safety issues which would preclude the extension of the LWA to additional
limited work activities for which the Applicant had requested authorization.
On September 30, 1975, the Board issued its "Memorandum and Order
Making Findings Pursuant to 10 CFR §50.l0(e) (3) Under Expedited Decisional
Procedure Provided For In 10 CFR §2.761" in which it determined that there
were no unresolved safety issues relating to the additional LWA activities which

IOn November 3, 1975, the Chairman of the Atomic Safety and Licensing Board Panel
issued a "Notice of Reconstitution of Board" in which the present Board Chairman was
appointed, 40 Fed. Reg. 52444 (November 10, 1975).
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would constitute a good cause for withholding authorization to proceed with
those activities. Washington Public Power Supply System (Nuclear Projects No.1
and No.4) Memorandum and Order, LBP-75-9, NRCI-75/9 573, September
1975. Based upon this determination by the Board, the Commission's director
of Nuclear Reactor Regulation by letter dated October 3, 1975, authorized the
Applicant to conduct certain limited work activities at the site pursuant to 10
CFR §50.lO(e)(3). Notice of the issuance of this supplemental LWA was published in the Federal Register (40 Fed. Reg. 47545) on October 9,1975.
The evidentiary hearing on radiological health and safety issues was
conducted by the Board on November 11-13, 1975, in Richland, Washington.
The parties presenting evidence at the hearing were the Applicant and the NRC
Regulatory Staff.2
The decisional record in this proceeding is set forth in Appendix A to this
Initial Decision. The documents received into the record as exhibits either will
be cited herein by exhibit number or will be referred to by abbreviations of the
titles, such as PSAR, ER, SER and FES. The transcript will be cited as "Tr."
To fulfIll its responsibilities in this uncontested proceeding, the Board will
make findings of fact relating to the health and safety issues specified in the
Notice of Hearing, and will make appropriate conclusions of law. Finally, the
Board wnt set forth an order ruling on issuance of the construction permits.

ll. FINDINGS OF FACT-HEALTH & SAFETY
A. APPLICANT'S FINANCIAL QUALIFICATIONS FOR WNP-l
1. WPPSS is a municipal corporation and joint operating agency of the State
of Washington. Its membership consists of 18 operating public utility districts
and the cities of Richland, Seattle, and Tacoma, each of which operates an
electrical distribution system within the State of Washington, WPPSS is
empowered to acquire, construct, and operate facilities for the generation and
transmission of electric power and energy, but does not e'ngage in the sale or
distribution of electric power or energy at retail.
2. WPPSS does not have rates and is not subject to the jurisdiction of any
regulatory agency having control over rates. Rather, WPPSS is reimbursed for the

• By letter to the Board dated November 6, 1975, the Thermal Power Plant Site
Evaluation Council ("TPPSEC") of the State of Washington notified the Board that TPPSEC
had no concerns relating to WNP-l and WNP-4, and that it would not participate further In
the NRC proceeding. (TR. 653-55) TPPSEC had participated In the environmental hearing
as an interested state pursuant to 10 CFR §2.715(c). NRCI-75/7 at p.133.
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cost of each project, including debt service, by the participants in that project.
In this regard, the entire electrical capability of WNP·1 3 has been purchased by
104 publicly and cooperatively owned utilities ("Participants"), all of which are
statutory preference customers of the Bonneville Power Administration
("BPA"), and five investor·owned utilities ("Companies"). (Applicant's Ex·
hibit 1, Staff Exhibit Sc, §20; Perko, Tr. following p. 670t
3. The Applicant estimates the total cost of WNP·1 to be $1.147 billion. This
estimate includes nuclear production plant costs ($1,042,509,000), transmission
and general plant costs ($15,426,000), and nuclear fuel inventory cost for the
first core ($S9,065,000).
4. The Participants have executed "Net Billing Agreements" with WPPSS and
BPA which provide that the Participants' portion of the capability of WNP·1 will
be sold to the Participants, which in tum will assign the capability to BPA.5 The
Net Billing Agreements provide that each Participant will receive a credit on its
BPA power and service billings to the same extent that it makes payments to
WPPSS for its share of the annual costs (including debt service) of WNP·l, The
Net Billing Agreements provide that the Participants are obligated to pay WPPSS
whether or not WNP·1 is completed, operable or operating, and notwithstanding
the suspension, interruption, interference, reduction or curtailment of the
output of WNP·l, Since, as noted, BPA gives credit to Participants for payments
of costs made irrespective of energy actually received, there is assurance that the
Participants will have funds to bear their share of costs of WNP·1 irrespective of
operation of the project. In the event of default' of a Participant, the remaining
Participants are obligated to automatic step·ups in their billings by as much as
25% 'to satisfy the total obligations of the Participants.6 (Perko, Tr. following
p. 670; Tr. SOl·15; Staffs Exhibit Sc, §20)

'A discussion of WNP-4, which is financed independently of WNP·l, in the context of
the' Applicant's financial qualifications is contained herein, infra, in paragraphs 11 and 12.
4 A detailed discussion of the Hydro·Thermal Program developed jointly by utilities of
the Pacific Northwest and the BPA, and of the high degree of coordination and cooperation
between utilities involved in the generation and transmission of electric power in the Pacific
Northwest is presented in the Partial Initial Decision issued on July 30, 1975 (NRCI·75/7, at'
pp.14042).
SOuring the period of operation from 1980 to 1996,32.47% of the capability of WNP·l
will be purchased in equal portions by the five Companies (i.e., Portland General Electric
Company, The Montana Power Company, The Washington Water Power Company, Puget
Sound Power and Light Company, and Pacific Power and Light Company). During this same
period of operation, the remaining 67.53% of the capability of WNP·l will be purchased by
the Participants. Mter 1996, the entire (100%) capability of WNP·l will be purchased by
the Participants (Applicant's Exhibit 1; Perko, Tr. following p. 670).
6 A form of Net Billing Agreement is contained in the Official Statement of WPPSS
prepared in connection with the sale in May of 1974 of WNP·l Revenue Notes in the
amount of $77,000,000 (Applicant's Exhibit 1, Official Statement, at p. 43).
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5. The Companies have executed "Exchange Agreements" with WPPSS and
BPA, which provide that the Companies' portion of the capability of WNP·l
(32.47% for the period 1980-1996 only) will be sold to the Companies, which
in turn will assign the capability to BPA. The Exchange Agreements provide that
each Company will pay WPPSS for its respective share of the capability of
WNP·l during the period 1980-1990 an amount to be determined by applying
BPA wholesale rates then in effect to the capacity and energy made available to
each Company. For the period -1990-1996, each Company will pay WPPSS for
its respective share based upon estimates by WPPSS of costs associated with the
project. In turn, BPA will make available to each Company during the period
1980-1996 some 80,000 kilowatts of capacity and 68,000 average kilowatts
(595,680,000 kilowatt hours annually). As is the case with ,the Participants, the
Companies also are obligated to make payments whether or not WNP·l is
completed, operable or operating, and notwithstanding the suspension, inter·ruption, interference, reduction or curtailment of the output of WNP·1. 7 In the
event of default of a Company .. the nondefaulting Companies are obligated to
satisfy the total commitments of the Companies. (Perko, Tr. follOWing p. 670;
Staff Exhibit 8c, §20.)
6. The sources of construction funds for WNP·l are advances or guarantees
from purchasers or prospective purchasers of the output of the project as an
interim measure followed by the issuance of tax exempt short term debt
securities. Permanent financing is effected by the issuance of tax exempt long
term debt securities. WPPSS debt securities are of the revenue note (short.term)
and revenue bond (long·term) variety. State of Washington law provides that
WPPSS may issue revenue bonds or warrants payable from the revenues of the
utility properties operated by it. R.C.W. (§43.52.3411).
7. The Board of Directors of WPPSS has adopted plan and system resolutions
in connection with WNP·l which authorize the issuance of securities. Specifi.
cally, resolutions were adopted both for revenue notes of $25 million bearing an
effective interest rate of 4.27%, issued on February 13, 1973, and for revenue
notes of $77 million bearing an effective interest rate of 6.05%, issued on
May 15, 1974.8 Ukewise, such a resolution was adopted for revenue bonds of
$175 million issued on September 1, 1975. These revenue bonds bear-aneffective interest rate of 7.73%. The long·term securities have been rated Aaa by
Moody's Investor Service, Inc., and AAA by Standard and Poor. The resolutions,
adopted by the Board of Directors serve as the indentures to the buyers of

, A form of Exchange Agreement is contained in the record (Applicant's Exhibit 1,
Official Statement, at p. 69).
I A summary of the Resolution authorizing the issuance of revenue notes in the amount
of $77 million is contained in the record (Applicant's Exhibit I, Official Statement, at
pp.21·24).
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WPPSS securities. However, there are three levels. of underlying security for
repayment of the bonds. 9 The first level of security is the revenues to be derived
from operation of WNP-1. The second level of security is the Net Billing
Agreements executed by the Participants and the Exchange Agreements
executed by the Companies, under which WPPSS receives a promise from the
Participants and Companies that each will pay its respective portion of the costs
of acquiring, constructing and operating the facility, whether or not the project
is completed, operated, or curtailed. The aggregate of these obligations must
equal the total costs of the facility. The third level of security is the obligation
of the United States Government (through the Bonneville Power Administration) ultimately to pay the debt securities issued by WPPSS for WNP-l.
8. WPPSS has a record of successful financing of generation projects. For
example, construction of the Packwood Lake Hydroelectric Project (27,000 kw)
commencing in 1962 was financed by the sale of revenue bonds of
$13,700,000. The Packwood revenue bonds bear an effective interest rate of
3.66%, and are payable solely out of revenues from tha't project. The Packwood
project output is sold to 12 public utility districts. Operating revenues for fiscal
, ..
year 1975 we're $749,460."
9. Further, WPPSS successfully financed and is now operating the Hanford
Generating Project (860,000 kw), which utilizes by-product steam produced in
the dual purpose N-Reactor of the Energy Research and' Development
Administration on the Hanford Reservation. Construction costs were financed
by the sale in 1963 of revenue bonds of $122 million. These bonds bear an
effective interest rate of 3.26%. The output of this project is sold to 76
publicly-owned and privately-owned utilities in the Pacific Northwest: Operating
revenues for fiscal year 1975 were $30,210,421.'
'
1O~ Ba~ed on'the information con'tained in paragraphs 1-9, supra; the Board
finds that the Applicant possesses or has reasonable assurance of obtaining' the
funds necessary to cover estimated construction costs of WNP-l and related fuel
cycle costs.
:
11. With regard to WNP4; the Applicant has requested that consideration of
its financial qualifications to design and construct WNP4 be deferred to a later
time (Applicant'S Exhibit 17). The: Applicant's present plans are that the entire
capability of WNP4 will be purchased by publicly and cooperatively owned'
utilities through the executio~ of Participants' Agreements. 1 0 However, execu• Revenues from the sale of bonds are applied to the retirement of outstanding notes.
Thus, the total net funding available for WNP-! to date is $175 million (Tr. 849).
10 Participants' Agreements are the second of a two-step procedure under which
Participants commit to purchase a portion of the capability of WNP4. The rlIst step is the
execution of Option Agreements under which potential participants obtain an option to
purchase capability. The second step is the execution of Participants' Agreements under
which Participants commit to purchase capability. Option Agreements for WNP4 have been
executed, but execution of Participants' Agreements is being delayed pending completion of
secondary SEPA statements. (Tr. 825-29).
; ,
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tion of the Participants' Agreements for WNP4 has been delayed pending
completion of secondary environmental impact statements pursuant to, the
Washington State Environmental Policy Act ("SEPA"), 'R.C.W. §43.21C. The
Applicant estimates that the secondary SEPA statements should be completed in
approximately four to six months, and that execution of the Participants'
Agreements will follow thereafter in due course.
12. The Board need not determine at this time when the Applicant will be in
a position to demonstrate that it has reasonable assurance of obtaining fmancing
for WNP4. The Board will be kept informed as this matter develops, and will
receive additional evidence from the Applicant and the Staff with a view toward
supplementing this Initial Decision at a suitable time with appropriate findings
of fact relating to the Applicant's financial qualifications in the context of
WNP4.
B. DESCRIPTION AND SAFETY EVALUATION OF THE FACILITY
, '13. The facility is to be located on a 972 -acre sit~, on the ,Hanford
Reservation in Benton County, Washington, approximately 8 miles north of the
city of Richland. The exclusion area consists of two overlapping circles each
having a radius of 1.2 miles and a center located on each containment structure.
14. The Applicant has leased the site from the United States Energy
Research and Development Administration (ERDA).ll Since' a portion of the
exclusion area lies outside the area un'der lease, the Applicant and the ERDA
have executed a "Supplemental Agreement" to the lease and a "Memorandum of
Understanding." 'These documents provide the Applicant with the authority
necessary under ,10 CFR 100.3a to determine activities within the designated
exclusion area. 12 The Board finds that the Applicant will have control over the
'
exclusion area as required by 10 CFR 100.3a.
15. WNP-l and WNP4 are identical facilities. Each incorporates a nuclear
steam supply system consisting of a Babcock & Wilcox pressurized water reactor
with a two-loop reactor coolant system. Each unit will be designed for a core
power level of approximately 3600 megawatts therma1. 13 Water will serve as
both moderator and coolant, and will be circulated through the reactor by four
coolant pumps.
.
16. Each reactor has 205 fuel assemblies and each assembly is arranged in a
17 X 17 (Mark C) fuel rod array. The initial reactor fuel loading will be arranged
in four regions, each containing a different enrichment of U-235. The fuel
elements will consist of Zircaloy-clad uranium dioxide fuel pellets. All fuel rods
Partial Initial Decision, NRC-75/7 at p. 145.
Exhibits 32, 33
, " In the Partial Initial' Decision the thermal power level was erroneously giv~n as
3619 Mw, NRCI 75/7 at p. 145; this figure includes about 19 Mw of primary pump heat.
II

12 Applicant's

928

will be internally pressurize4 with helium during fmal welding to minimize
cladding compressive stresses during service.
17. Each unit will have a containment building which will be a steel-lined
reinforced concrete structure, and will house the reactor, steam generators,
reactor coolant pumps, and pressurizer, and certain components of the plant
engineered safety feature systems. The containment buildings are designed for an '
internal pressure of 52.0 psig, or about 23% above the peak of 42.3 psig
calculated for the most severe design basis accident.
18. A General Services Building located next to the containment houses
auxiliary systems, control equipment, certain components of the engineered
safety systems, storage areas, emergency diesel generators, plant support systems
and office space. Other major structures are the Turbine Generator Building, the
spray pond (the ultimate heat sink) and the makeup water pumphouse located'
near the river. The steam and power' conversion system for each unit will be
designed to remove heat energy from the 'nuclear steam supply system and
convert it into electrical energy by means of a steam turbine-generator. Waste
heat" rejected to steam condensers will be discharged from the closed-cycle
circUlating water system to the atmosphere through mechanical draft evaporative
cooling towers.
19. The facility will have a number of engineered safety features designed for
limiting the consequences of postulated accidents. The principal engineered
safety features are the emergency core cooling systems, reactor containment
systems, the containment spray system, the control room flltration system; the
ultimate heat sink, the hydrogen control system, and the redundant onsite
power system. These systems and components will be designed to be capable of
assuring safe shutdown of the reactor under the adverse conditions of the various
design basis accidents. They will be designed to seismic Category I requirements
and must function even with complete loss of offsite· power. Redundant
engineered safety' feature components and systems will be provided so that a
single failure of any of these components or systems will not result in loss of the
capability to achieve safe shutdown of the reactor.
20. On October 18, 1973, the Applicant submitted its preliminary Safety
Analysis Report ("PSAR") pursuant to 10 CFR Part 50.14 The PSAR contains a
description and safety assessment of the site and of the preliminary design of the
facility, a description of the quality assurance program to be applied to the
design, fabrication, construction and testing of the facility, a preliminary plan
for the Applicant's organization, training of personnel and conduct of
operations, a statement of the Applicant's technical and fin~ncial qualifications,
14 The PSAR (with amendments one 'through seventeen thereto) was received into the
evidentiary record in this proceeding at the hearing held on May 13-15, 1975, as
Applicant's Exhibit 2. Subsequently, Amendments 18 and 19 to the PSAR were filed by the
Applicant. These amendments were received into' evidence at the hearing' held on
November 11-13, 1975, as Applicant's Exhibits 37 and 38 respectively.
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and other pertinent information. The Applicant has submitted all.information
required by the Commission's Regulations for issuance of a construction permit
for WNP.l! 5
21. The Staff performed a technical review and independent evaluation of
the information and data submitted by the Applicant in the PSAR and
amendments thereto. As a result of this review and analysis, the Staff prepared a
Safety Evaluation Report (USER"), issued in May of 1975. Two supplements to
the SER were issued on June 2 and August 8, 1975. 16 The Staff concluded in
the SER that, assuming favorable resolution of the then outstanding matters
discussed therein, the facility can be constructed and operated at the proposed
site without undue risk to the health and safety of the.public. In SER Supp.l
the Staff addressed and resolved certain of these outstanding matters, and noted
that favorable resolution of the remaining outstanding matters would be
required before construction permits would be issued. In SER Supp. 2 the Staff
addressed and resolved all remaining outstanding matters except for the
following: (1) evaluation of the Applicant's analysis to demonstrate compliance
with 10 CFR §50,46 and Appendix K of 10 CFR Part 50 (involving acceptance
criteria for emergency core cooling systems (UECCS"»; (2) the adequacy of the
Applicant's authority to control the exclusion area pursuant to 10 CFR
§ 100.3(a);1 7 (3) compliance with Appendix I of 10 CFR Part 50. ,
22. At the hearing held on November 11·13, 1975, the Staff introduced
testimony ,which set forth its conclusion regarding Applicant's compliance with
the ECCS matter, viz., that with certain modifications to which the Applicant
has committed, the Applicant's preliminary ECCS design will be in conformance
with NRC Regulations (Cox, Tr. following p. 714). The Board received into
evidence five letters from the Applicant to. the Staff which set forth
commitments and provided analyses made by the Applicant regarding ECCS
(Applicant's Exhibits 27 through 31). With regard to the Applicant's compliance
with Appendix I of 10 CFR Part 50, the Staff introduced testimony which set
forth its conclusion that WNP·l and WNP-4 meet the design objectives presented
in Appendix I (Komasiewicz, Tr. following p.720; Stoddart, Tr. following
p. 724; Essig, Tr. following p.727).
23. In the SER the Staff analyzed and evaluated the distribution of
population and land use offsite, and the physical characteristics of the site
including seismology, geology, hydrology, and meteorology. It analyzed an~
IS All information requir~d by the Commission's Reguiations for 'issuance of "a
construction permit for WNP4 has been submitted with the exception of that information
which will demonstrate the Applicant's financial qualifications to design and construct
WNP4. See discussion, supra, in paragraphs 11 and 12.
I 'The SER was admitted into evidence at the evidentiary hearing of November 11-13,
1975, as Staff Exhibit 8a, SER Supplement No.1 ("SER Suppl. 1") as Staff Exhibit 8b. and
SER Supplement No.2 ("SER Supp. 2") as Staff Exhibit 8c.
l? See discussion, supra. in paragraph 14.
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evaluated the design, fabrication, construction, testing and expected perfor·
mance of the plant structures, systems and components important to safety, and
the response of the facility to various operating transients and to a broad
spectrum of postulated accidents, including design basis accidents. The Staff
analyzed and evaluated the Applicant's plans for the conduct of plant operations
and plans for actions to be taken in the event of an accident which might affect
the general public, Applicant's organizational structure and the technical
qualifications of operating and technical support personnel, and measures to be
taken for industrial security. The SER also contains an analysis and evaluation of
the design of the several systems provided for control of radioactive effluents
from the plant, and the financial qualifications of the Applicant to design and
construct the facility.
,
24. The Board has considered the Application, the PSAR and amendments
thereto, and the SER and supplements thereto, and finds that the Staffs
technical review and safety evaluation is adequate and comprehensive. Accord·
ingly, 'the Board hereby incorporates by reference the conclusions reached by
the Staff in the SER and Supplements I' and 2 thereto, and the Staffs
conclusions regarding compliance by the Applicant with 10 CFR '50.46,
Appendix K of 10 CFR 50, and Appendix I 'of -10 CFR 50, except insofar as
they may be modified by the findings made by the Board in this Initial Decision.
25. The Advisory Committee on Reactor Safeguards ("ACRS") has reviewed
the application for WNP·l and WNP4 and has stated 'in its letter dated June 11,
1975, that the ACRS believes that if due consideration is given to items noted inthe letter, "WNP·l and 4, can be constructed with reasonable assurance that
they can be operated without undue r'isk to the health and safety of the public"
(Staff Exhibit 8c, Appendix D). The Applicant and the Staff have duly
considered and are taking appropriate action to implement recommendations of
the ACRS (Staff Exhibit 8c, §18; Cox, Tr. following p. 714; PSAR Amendment'
18, Applicant's Exhibit 37, p. Q7·17; Applicant's Exhibits 25 and 26; Noonan,
Tr. following p. 740).
C. QUALITY ASSURANCE

26. The Applicant has formulated a comprehensive quality assurance
program. The Staff conducted a review of the program and presented testimony
at the evidentiary hearing that the program embodies sufficient policies,
procedures, and instructions to fully implement Appendix B of 10 CPR Part 50.
The program is being implemented and is functioning satisfactorily. I 8 The
Board finds that the Applicant's quality assurance program complies with the
requirements of Appendix,B to 10 CFR 50.

IITr. 919·25, 92742.
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27. At the evidentiary hearing held on November 11·13, 1975, the Applicant
informed the Board that it intended to amend Section 17.3 of the PSAR which'
contains the QA· program of Babcock & Wilcox ("B&W") for design and
construction of WNP·l and WNP4. 19 The amendment substitutes for Section
17.3 the B&W QA'Topical Report 20 which ,has been approved by the
Commission. (Applicant's Exhibit 40.) The B&W QA Topical Report was
received into evidence as Applicant's Exhibit 40. The Board has considered the
B&W QA Topical Report, and we confirm our previous finding that the
Applicant's QA program including the 'B&W QA Topical Report, complies with
Appendix B.
D. APP,LICANT'S TEC;HNICAL QUALIFICATIONS
28. The Washington Pu:)lic Power Supply, System is a municipal corporation
of the State of Washington. Currently it operates one hydroelectric project and
the Hanford Generating Project, which utilizes byproduct steam energy
produced by the New Production Reactor which is owned and operated by the
Energy Research and Development Administration~ WPPSS also has under
construction WNP·2, a nuclear power,plant on a site contiguous to the.WNP.l,
WNP4 sites. WPPSS has, a staff of approximately 340 full·time employees.
About 50 professional empioyees, nuclear, electrical, mechanical and other
engineers and operations personnel now have substantial direct involvement in
the WNP·l and WNP4 projects. United Engineers and Constructors, Inc., has
been retained by the Applicant to provide engineering, quality assurance, and
construction management services for WNP·l and WNP4. The Babcock and
Wilcox Company, which has substantial experience in nuclear p,?wer plants, will
furnish the nuclear steam supply system.
.
.29. Appropriate training programs for WPPSS personnel will be provided at
existing reactors, on the site, and during preoperational testing of WNP·l and
~.

'

30. Based on the collective experience of WPPSS and its principal contrac·
tors, United Engineers and Constructors, Inc., and, the Babcock and Wilcox
Company, on the WPPSS organization and personnel, and on the WPPSS Quality
Assura'nce Program, the Board finds that the Applicant is technically qualified to
design and construct the WNP·l and WNP4 facility. '
, 19 Subsequ~nt to the evidentiary hearing held on November 11-13,1975, the Applicant
submitted Amendment 20 to the PSAR. The Staff was aware prior to the November 11-13,
1975 hearing of the changes to be made by Amendment 20 (Tr. pp. 703·704), and with one
exception had already formally received the material to be included in Amendment 20.
(Applicant's Exhibit 39; Tr.999·1002). As agreed at the hearing, (Tr.l017) PSAR
Amendment 20, now designated as Applicant's Exhibit 41, is received in evidence.
2°"B&W NPGO Quality Assurance Program for Nuclear Equipment, BAW·I0096A-;Rev. 1, Topical Report (March 1975).
. ,
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E. RESEARCH AND DEVELOPMENT REQUIRED
31. The 17 x 17 (Mark C) fuel assembly to be supplied by Babcock & Wil·
cox will be identical in design to those previously reviewed and approved by the
Staff for use in the ,Bellefonte, Nuclear Plant, Units 1 and 221 now under
construction. While no new research and development programs are necessary to
support the issuance of construction ,permits for WNP·l and WNP4, the
Applicant has identified the ongoing research and development programs being
conducted by B&W which may have an effect on the design for these facilities.
These programs are intended to verify the 17 X 17 (Mark C) fuel assembly
design and confirm the design margins of the nuclear steam supply system.
Principal elements of the B&W research and 'development programs are fuel
'assembly flow tests, fuel assembly mechanical tests, critical heat flux tests,
reactor vessel flow tests, component mechanical tests, control rod tests, and fuel
densification tests. (pSAR § 1.5.) The Staff has concluded that the test program
outlined in the PSAR will provide the, information necessary for'the design and
safe operation of WNP·l and WNP4 (SER § 1.7). The Board finds that 'the
Applicant has complied with the requirements of 10 CFR §50.35(a) with
respect to required research and development programs.
F. COMMON DEFENSE AND SECURITY
32. The activities to be conducted under the construction permits will be
within the jurisdiction of the United States. All of Applicant's directorS and
principal staff members are citizens of the United States, and the Applicant is
not owned,' dominated, or controlled by an 'alien, foreign corporation, or a
foreign government. The activities to be conducted do not involve any restricted
data, but the Applicant has agreed 'to Safeguard any such data which might
become involved in accordance with the Commission's Regulations. The
Applicant
rely on 'obtaining fuel from sources of supply available for civilian
purposes. Thus, no diversion o(special nuclear material from military purposes is
involved. The Board finds that the issuance of construction permits for WNP·l
and WNP4 will not be inimical to the common defense and se'curity.

will

G. COMPLIANCE WITH APPENDIX I TO 10 CFR SO
, 33. The Applicant has elected to exercise the option provided in paragraph
II.D of Appendix I, as amended. 40Federal Register 19439, MayS, 1975;
40 Federal Register 40818, September 4, 1975.
, • I Tennessee Valley Authority (Bellefonte Nuclear Plant, Units 1 and 2) NRC Docket
Nos. 50438 and 50439.
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34. At the evidentiary hearing held 'on November 11·13, 1975, the Staff
presented a detailed assessment of maximum individual doses to be expected
offsite.22 . To determine compliance with Paragraphs II.A, II.B, and II.C of
Appendix I, doses from WNP·l and WNP-4 were calculated on a per reactor
basis. To determine compliance with the Annex ,in the September 4, 1975
amendment to Appendix I (and in lieu of Paragraph II.D of Appendix I), doses
were calculated on a per site basis, combining doses from WNP·l, WNP4, and
WNP·2.
35. For liquid effluents, the annual total body dose was calculated to be 2.6
millirems per reactor, and the annual dose to any organ was calculated to be 3.4
millirems per reactor. These doses are within the Appendix I design objectives
set forth in Paragraph II.A (3 millirems and 10 millirems, respectively). For
noble gas effluents, the annual air doses for gamma radiation and beta radiation
,were calculated to be 0.21 millirad per reactor and 0.57 millirad per reactor,
respectively. These doses are weB below the design objectives set forth in
Paragraph n.B.l of Appendix I (10 millirads and 20 millirads, respectively). In
addition, for noble gas effluents, the annual total body dose was calculated to be
.0.087 millirem per reactor, and the annual skin dose was calculated to be 0.24
millirem per reactor. These doses are weB below the design objectives set forth in
Paragraph II.B.2 of Appendix I (5 millirems and 15 millirems, respectively). For
radioiodines and other radionuc1ides released to the atmosphere, the annual dose
to any organ was calculated to be 0.55 millirem per reactor, which is weB below
the design objectives set forth in Paragraph II.C of Appendix I (15 millirems).
(Essig, Table 2, Tr. foB owing p. 727.)
36. Since the Applicant elected to exercise the option of satisfying the
Annex to Appendix I, the calculated doses from WNP·l, WNP-4, and WNP·2 (on
a per site basis) were compared with the Annex to Appendix I. For liquid
effluents, the Staff calculated the annual dose to the total body or to any organ
to be 2.3 millirems, weB below the design objective set forth in Paragraph A.l of
the Annex to Appendix I (5 millirems). For gaseous effluents~ the annual iur
dose from gamma radiation and beta 'radiation was calculate~ to be 1.2 millirads
and 1.7 millirads, respectively. These doses are weB below the design objectives
set forth in Paragraphs B.l arid B.2 of the Annex to Appendix 1(10 millirads
and 20 millirads, respectively). For gaseous effluents, the annual total body dose
was calculated to be 0.45 millirem and the annual skin dose was calculated to be
1.0 millirem. These doses are well below the design objectives set forth in
Paragraph B.3 of the Annex to Appendix I (5 millirems and 15 millirems,
respectively). For radioiodine and other radionuc1ides released to the atmo·
sphere, the annual dose to any organ was calculated to be 5.2 millirems, which is
22 Certain Staff dose models were revised to reflect the mandate contained in the
Opinion of the Commission (Apri130, 1975) in the Appendix I rule making proceeding
prescribing realism wherever possible in the definition of input parameters for the dose
models (Essig, Tr. following p. 727).
.
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well below the design objective set forth in Paragraph Col of the Annex to
Appendix I (15 millirems). (Essig, Table 1, Tr. following p. 727.)
37. Based upon the foregoing, the Board finds that the proposed radwaste
system for WNP·l and WNP-4 is capable of meeting the criteria presented in
Appendix I, as amended, and that levels of radioactive material in effluents to
unrestricted areas will be "as low as practicable ."23
H. BORON RECOVERY SYSTEM

38. At the evidentiary hearing held on May 13·15, 1975, the Board indicated
that it wished to explore the basis for the Staff's assumption (FES §3.5.1.1)
that approximately ten percent (one million gallons per year) of the evaporator
condensate stream in the Boron Recovery System ("BRS") for each plant would
be discharged to the Columbia River (Tr. 490). At the evidentiary hearing held
on November 11·13, 1975, the Staff testified that the BRS is defined as a liquid
radwaste system, and that the Staffs Standard Review Plan for evaluation of
liquid radwaste systems assumes ten percent discharge to the environment after
treatment. The Staff indicated that this assumption is based on experience at
similar operating plants. Further, the Staff testified that current Staff evaluation
practice is to use a minimum of ten percent discharge even though the liqUid
radwaste system is designed for maximum waste recycle and the system capacity
is sufficient to process wastes for reuse during equipment downtime and
anticipated operational occurrences. (Stoddart, Tr. following p. 729.)
39. It is anticipated that the annual liquid waste to be processed through the
liquid radwaste system will be approximately one million gallons (PSAR
§ 11.2.2). Thus, the Staffs annual discharge assumption of one million gallons
per plant from the BRS to the environment represents 100% of the total
anticipated liqUid radwaste input for each plant. The Applicant believes that this
assumption is unrealistic for WNP·I and WNP-4 and notes that the BRS is
designed for total recycle (PSAR §9.3.4.2; Tr. 980), and that leakage from the
BRS can only reach the liquid radwaste system through floor drains. There is no
other direct connection between the BRS and the liquid radwaste system, and
there are no other means by· which BRS water could be released to the
environment. (PSAR Figures 9.3·12 through 9.3·7; Tr. 985).
40. The Board believes that experience with this type of .Boron Recovery
System is not yet sufficient to provide a sound basis for judgment as to whether
the Applicant's BRS assumptions or those of the Staff are the more realistic. In
2 'The Staff has proposed that the term "as low as is reasonably achievable" to be
substituted for the term "as low as practicable" in 10 CFR § § 20.1, 50.34a, and 50.36a, and
10 CFR Part SO, Appendix 1,40 Fed. Reg. 33029 (August 6, 1975). This change is proposed
pursuant to the direction of the Commission in its decision in the Appendix I rule making
proceeding. See 40 Fed. Reg. 19440 (May 5,1975).
.
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any event, since it appears that the proposed radwaste system for WNP·l and
WNP4 is capable of meeting with comfortable margin the criteria presented in
Appendix I, as amended, of 10 CFR Part 50, on the basis of either assumptions,
the Board believes that further inquiry into the matter is unnecessary at this
time.

I. REACTOR PRESSURE VESSEL SUPPORTS
41. In its letter to the Commission dated June 11, 1975, regarding WNP·l
and WNP4, the Advisory Committee on Reactor Safeguards ("ACRS")
indicated that a question had arisen on a generic basis concerning loads on
reactor pressure vessel ("RPV") support structures during certain postulated
loss-of·coolant accidents in pressurized water reactors. The ACRS recommended
that the RPV supports matter be resolved for WNP·l and WNP4 in a manner
satisfactory to the Staff. (Staff Exhibit Be, Appendix D) At the evidentiary
hearing held on September 29, 1975, the Board indicated that it would inquire
at the later hearing into the matter of RPV support design and analysis (Tr.
635.36). At -the evidentiary hearing held on November 11·13, 1975, the
. Applicant and Staff presented documentary evidence and testimony concerning
the RPV support matter.
42. The Staff testified that it has initiated a systematic generic review of the
RPV support matter for pressurized water reactors. It also testified that a
preliminary review of Applicant's calculations indicates satisfactory results. The
Staff anticipates that the generic review will be completed in approximately one
year, and that should any modification of design be necessary ample time is
available to provide an acceptable solution.
43. The Board finds that the preliminary design for the reactor pressure
vessel supports, and design criteria, have been adequately described, that this is a
generic matter, and that the final design and analysis will be resolved during the
construction stage.

Ill. FINDINGS OF FACT-ENVIRONMENTAL
A. COMPLIANCE WITH WATER QUALITY STANDARDS
44. On August B, 1975, the Thermal Power Plant Site Evaluation Council of
the State of Washington issued a final National Pollutant Discharge Elimination
System Waste Discharge Permit ("NPDES Permit") to the Applicant for WNP·l
and WNP4. The fmal NPDES Permit was received into evidence as Applicant's
'Exhibit 34. A draft NPDES Permit has been received into evidence at the
environmental hearings as Applicant's Exhibit 16. The final NPDES Permit, inter .~
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· alia, establishes boundaries for the mixing zone and prohibits the discharge of
any effluent which will cause a violation outside the prescribed mixing zone of
· any . applicable State of Washington Water Quality Criteria or Standards
contained in Washington' Administrative Code ("WAC") § 173·20 I, as' they now
exist or are hereafter amended. The mixing zone established in the final NPDES
Permit is identical to that proposed in the draft permit.
45. In the Partial Initial Decision, the Board noted that the mixing zone
proposed in the draft NPDES Permit would, if adopted, bring the chlorine
· discharge for WNP·I and WNP4 into compliance with the EPA Blue Book
criteria.24 As noted, the mixing zone prescribed in the final NPDES Permit is
· identical to that proposed in the draft NPDES Permit. Accordingly, the Board
confirms its conclusion in the Partial Initial Decision that there is reasonable
· assurance that the discharge from WNP·I and WNP4 will comply with the water
quality standards adopted by the Washington Department of Ecology on
July 19, 1973, which were approved by the United States Environmental
Protection Agency on March 18, 1974, pursuant to Section 303 of the Federal
_Water Pollution Control Act Amendments ("FWPCA"), 33 U.S.C. § 125, et seq.
(FES §4.2.5.l).25
B. ANn~BIbFOULING MEASURES

46. With regard to anti·biofouling measures to be utilized for WNP·I and
WNP4, the Board found in the Partial Initial Decision "[bJased upon current
information ..•that the proposed chlorine system is environmentally preferable
to other biocides, and that no mechanical systems are adequate substitutes for
24The EPA Blue Book is the current version of the "Report of the National Technical
Advisory Committee on Water Quality Criteria, 1968", as revised in 1973. The 1968 Report
on Water Quality Criteria is commonly known as the EPA Green Book. See NRCI·75/7 at
p. 154. It should be noted that the Blue Book is not binding in a determination of the
permissible levels of deleterious concentrations of toxic materials such as chlorine, since the
State of Washington Water Quality Criteria merely provide that such a determination be
• made "in consideration of" the Blue Book. WAC §173·201-O40(1l).
25 As the Board noted in the Partial Initial Decision, the Section 401 Certification issued
for WNp·l and WNP-4 _precludes the Board from determining compliance with effluent
limitations. NRCI·75/7 at p. 155. The Board concluded in that decision that since the 401
Certification relating to WNP·l and WNP-4 did not address compliance with pertinent water
quality standards, the Board had the authority and responsibility to make such a
determination. The Board notes that the issuance by TPPSEC of the final NPDES Permit
(Applicant's Exhibit 34). which was duly reviewed by EPA (Applicant's Exhibit 35),
establishes the effluent limitations, standards and other water·related requirements for
WNp·l and WNP-4. In finding that there is reasonable assurance that discharges from WNP~1
and WNP-4 will comply with current water quality standards, the Board does not reach the
question presented by the parties in their respective appeals of August 8, 1975 from the
Partial Initial Decision, viz., that the Board's action in making an independent determination
of water·related issues was improper.
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chlorine." NRCI.75/7 at p. 139. At the evidentiary hearing held on May 13-15,
1975, the Board requested that the parties conduct certain studies concerning
the effect of chlorine and other biocides on aquatic biota (Tr. 587-89). On June
16, 1975, the Applicant presented a proposed scope and schedule for submission
of the studies. On June 26, 1975, the Staff responded to the Board's request by
indicating that it would review and comment on the results of the Applicant's
studies. The Staff maintained that a thorough and adequate evaluation had been
conducted by the Staff in the Final Environmental Statement, and that the
existing record supported its conclusion that no measurable adverse effects on
fish due to chlorine are expected. By Memorandum and Order dated July 29,
1975, the Board confirmed that it approved the proposed scope and schedule for
submission of the studies. See NRCI-75/7 at p. 152.
47. On September 29,1975, the Applicant transmitted to the Board a report
titled "Applicant's Critical Review and Study as Requested by the ASLB,
Relative to WNp·l and WNP-4 and the Columbia River". The Staff reviewed the
Applicant's report and concurred in the conclusions set forth therein. The report
was received into evidence as Applicant's Exhibit 36 at the evidentiary hearings
held on November 11-13, 1975. Upon review of the report, the Board concluded
that the Applicant's report was objective and comprehensive (Tr. 783). The
Board finds that the report confirms the Board's findings in the Partial Initial
Decision that the proposed chlorine system is environmentally preferable to
other biocides, that no mechanical systems are adequate substitutes for chlorine,
and that there is reasonable assurance that there will be no measurable effects on
fish due to exposure to chlorine. NRCI·75/7 at p. 139.
C. SUPPLEMENTAL COST·BENEFIT ANALYSIS FOR WNP-l
48. On October 22, 1975, the Applicant requested that the Staff defer
consideration of the issue of financial qualifications for WNP-4 and delay
issuance of the construction permit for WNP-4 (Applicant's Exhibit 17). The
Applicant indicated that the Washington State public utilities could not sign
participation agreements for WNP-4 until certain secondary environmental
impact statements required by State law are completed. The Staff reviewed the
. Final Environmental Statement and the Board's findings in the Partial Initial
Decision in light of the Applicant's request to delay both consideration of the
financial qualifications for WNP-4 and the issuance of a construction permit for
WNP-4. The Staff addressed the effect of the requested delay by assuming,
conservatively, an indefinite postponement of WNP-4. That assumption bounds
an evaluation of any effects a limited delay (e.g., for six months) might have on
the environmental effects evaluated in the FES and the fmdings by the Board in
the Partial Initial Decision. The Staff also conservatively assumed that the
majority of the impacts resulting from construction and operation of the project
are assigned to WNP-1. The "environmental effects due to construction and
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· operation of WNP-l alone are set out in Supplemental Table A to the FES
(Sharma and Conner, Tr. following p. 734). The Staff concluded, and the Board
so finds, that ·in view of the generally small environmental costs from
construction and operation for either WNP-l and WNP4 together, or WNP-l
alone, the cost-benefit balance is favorable for both cases.
49. The Staff also concluded, and the Board so fmds, that the environmental
analysis for WNP-l and WNP4 reflected in the FES, as supplemented by the
further assessment with respect to the environmental impacts and the cost'benefit analysis for WNP-l, complies with the requirements of the National
Environmental Policy Act of 1969 ("NEPA") and 10 CFR Part 51. Accordingly,
the Board, after balancing the environmental, economic, technical and other
benefits against environmental and: other' costs, and conSidering available
alternatives, confirms its NEPA and site suitability findings made in the Partial
Initial Decision. The Board finds that the review conducted by the Staff has
been adequate and that the action called for under NEPA and 10 CFR Part 51 is
the issuance of a construction permit for WNP-l subject to· the limitations for
the protection of the environment listed in Paragraph 7 of the Summary and
Conclusions on page ii 'of the FES. (Norris, Tr. following p. 732; Sharma and
,.
,
Connor, Tr.'following p. 734.)

IV. SUPPORTING OPINION
A. APPENDIX I CONSIDERAnONS '
At the evidentiary hearing held on May 13-15, 1975, the Board received into
evidence as Applicant's Exhibit 12 certain information by which the Applicant
sought to demonstrate that the numerical guides of Appendix I of 10 CFR
Part 50 are met by WNP-l and WNP4. The information was submitted by the
Applicant in anticipation of the effective date (June 4, '1975) of Appendix 1.26
The Applicant also presented in Applicant's Exhibit 12 a preliminary costbenefit analysis, required at that time by Paragraph II.D of,Appendix I, which
was intended to show that there are no items of reasonably demonstrated
technology which should be added to the radwastesystems sequentially and in
order of diminishing cost-benefit return, and to show that further cost-effective
reductions in population doses cannot be accomplished.
On July 29, 1975, the Board received into evidence the interim Appendix I
calculations of the Staff which result in "upper-bound" estimates of doses to the
general public. The Board also received the Staffs revised NEPA evaluation and
UTIle Commission issued its decision regarding Appendix Ion Apri130,1975, and the
decision was announced in the Federal Register on May 5, 1975 (40 Fed. Reg. 19439), and
new Appendix I became effective on June 4,1975.
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: cost·benefit .analysis of radiological impacts from normal operation, of. WNP·l
and WNP-4. (Staff Exhibits 5, 6; and 7.) In its Partial Initial Decision the Board
noted that the question of compliance with Appendix I would be addressed at
the 'f3diological health and safety phase of the proceeding. (NRCI.75/7 at
p.154)
On September 2, 1975; the Commission issued an amendment to Appendix I
which became effective on September 4, 1975. The amendment provided the
, Applicant with the option of dispensing with the cost·benefit analysis required
by Paragraph II.D of Appendix I if the proposed radwaste systems for WNP·l
and WNP:4 satisfy the Design Objectives for light·Water·Cooled Nuclear Power
Reactors contained in the Concluding Statement of Position of the Regulatory
Staff (dated February 20, 1974) in the Appendix I rule making proceeding (NRC
Docket RM.50·2). These design objectives are set forth in the Annex to the
September 4,1975 Amendment. (See Fed. Reg. 40818.)
On September 2, 1975, the Staff requested that the Applicant inform the
Staff as to whether the Applicant would comply with Paragraph II.D of
, Appendix I or whether the Applicant would elect to dispense with the cost·
benefit analysis required by Paragraph II.D and demonstrate compliance with
the An~ex to the September 4, 1975 amendment (Staff Exhibit 10). By letter
dated September 19, 1975, the Applicant replied that it would exercise the
option of demonstrating compliance with the Annex. Attached to the letter was
certain information requested by the Staff relating to compliance with the
Annex. (Applicant's Exhibit 22).
The Staff evaluated the radwaste systems proposed for WNP·l and WNP-4
for the reduction of radioactive materials released to the environment in liquid
and gaseous effluents. Based upon the information provided in Applicant's letter
dated September 19, 1975, and based upon more recent operating data
applicable to WNP·l and WNP-4 and upon changes in the Staff's calculational
model, the Staff generated new liqUid and gaseous source terms in order to
calculate releases from the site by WNP·l, WNP-4, imd WNP·2 (Stoddart,
Attachments i-4, Tr. Following p. 724). The source terms for WNP·2 (a BWR)
were calculated using the Staffs current models and methodology to assure
consistency bithe Staffs determinations of the new source terms for site·related
, criteria. These source terms were utilized by the Staff t6 calculate the individual
doses presented in its testimony. (Stoddart~ Tr. following p. 724.)
Included in the Staffs assessment 'are dose' calculations of pathways
associated with liquid effluents released to the Columbia River with noble gases
released to' the atmosphere, and with radioiodines and other radionuclides
released to the atmosphere. Based upon meteorological data collected at the site
. and upon atmospheric transport and dispersion models, the Staff calculated
relative atmospheric dispersion values (X/Q) for noble gases and X/Q and
deposition values (D/Q) for radioiodines and radionuclides for locations where
dose calculations were reqUired. (Komasiewicz, Tr. following p. 720.)
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Answers to Board questions· concerning the nature of the underlying'
assumptions, on which the Staffs calculations were based, indicate that by and
large the dose estimates are reasonably realistic. The Staff witnesses explained
the concept of "maximum exposed individual" as one who, by virtue of his
living and dietary habits, exceeds what might be called the average individual in a '
given population. It would then appear unlikely that the dose received by the
individual would be exceeded by any individual; indeed, it seems likely that the'
average individual would receive a rather smaller dose.
'"
The Staff witnesses agreed that there is some conservatism in assumptions
relative to source terms in that they' are more likely to be in error on the
conservative side. Such assumptions though appear to be based on· actual
experience in operating reactors insofar as is practicable.(Tr. 959-70.)'
,
Recognizing that data concerning radioactive effluents 'are being collected
continuously at operating plants, and that environmental monitoring programs
are being implemented, this Board would urge maximum use of this information
to gain even better knowledge and perspective with respect to the impact of
radioactive effluents on the populations in, the vicinity of nuclear power plants.

B. ORGANIZATION AND MANAGEMENT
In the interest of obtaining some understanding of the WPPSS organization
and of administrative systems, both existing and planned, the Board questioned
members of WPPSS management to determine the views and plans of top
management relative to the desiglt, construction, and operation of a complex
nuclear facility. It appears that WPPSS management is committed to the further
development and maintenance of a strong, affirmative program to assure
responsible design and construction and safety of operation, and is committed to
considered and appropriate allocation of authority and responsibility. It further
appears that WPPSS management is conscious of necessary interactions among
organizational units, involving established checks and, balances, in' both headquarters and plant organizations. WPPSS management has adopted the concept
of "management by assurance" which calls for full understanding of administrative systems required and full administrative attention to the functioning of .
those systems' with regard to design, construction, and operation' of WNP-1 and
WNP4. (Tr 854-83,901-14,918)
It appears to this Board that WPPSS management reasonably comprehends,
the organizational and managerial necessities regarding the design, construction,
and operation of a nuclear power plant. It can only urge the continuing and
unrelenting attention by management to these vitally importa.nt m~tters
throughout the life of the facility. .'
The Board notes that Chapter 13.0 of the SER contains a description and
evaluation of the proposed plant operating organization, and briefly mentions,
plans for technical support. There is, however, no explicit mention of evaluation
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by the Staff of management's understanding of and role in the design,
construction, and operation of the plant. That role is to organize, to allocate
authority and responsibility, to develop administrative systems and procedures,
including appropriate checks and balances, and to devote continual attention to
making the total system work. '
The Staff appears to place substantial reliance on the formulation and
existence of a Quality Assurance program and organization. There is little doubt
that a well organized and executed quality assurance program, such as is
envisioned by Appendix B to 10 CFR 50, can help greatly to produce a high
quality facility. But the success of any syste,m depends on the ability of
management to develop, and propagate, a responsible attitude toward safety"
whether the subject involved is design, construction, or operation. The safety of
operation of a plant depends, Vitally, not only on the technical and operational
groups at the plant, but also on the continual attention by management and
headquarters technical and operational groups, all involving appropriate checks
and balances.
.,
Therefore, this Board would urge the Staff to review and evaluate the
management and organization of each Applicant explicitly at the construction
permit stage with the objective of determining, among other things, whether
management is planning soundly and is properly preparing for the assumption of
responsibility for safety of operation of its facility.2 7

v. CONCLUSIONS OF LAW
1. The Board has reviewed the entire record of this proceeding, including the .
proposed findings of fact and conclusions of law submitted by the parties. All of
the proposed findings and conclusions submitted ,which are not incorporated
directly or inferentially in this Initial Decision are herewith rejected as being
unnecessary to the rendering of this Initial Decision.
2. In the Partial Initial Decision issued on July 30, 1975, the Board made
findings of fact and determinations and reached conclusions of law, regarding
environmental and site suitability matters, and on certain safety issues.
Thereafter in its Memorandum and Order issued on September 30, 1975, the
Board made additional determinations regarding certain additional safety issues.
The Board has considered' these earlier fmdings, determinations, and conclusions,
as well as all of the documentary and oral evidence of record in this proceeding.
This consideration and a review of the entire record, including that portion of
2, See discussion of organization and management in Mississippi Power & Light
Company and Middle South Energy, Inc. (Grand Gulf Nuclear Station Units 1 and 2)
LBP-74-64, RAI-74-8, p. 348 (August 30, 1974), and Niagara Mohawk Power Corporation
(Nine Mile Point, Unit 2), LBP-7443, RAI-74-6, p. 1046 (June 14, 1973).
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the record created since the issuance of the Partial Initial Decision, have led the
Board to the foregoing discussion and findings of fact, and to the conclusions of
law stated hereinafter.
3. The Board concludes that the review of the application by the Staff has
been adequate, and that the application and the record, of ,the proceeding
contain sufficient information to support findings by the duly ,authorized
official of the Regulatory Staff (and the issuance of a construction permit based
thereon for WPPSS Nuclear Project No.1) to the same effect as the conclusions
oflaw of the Board, as follows: 2 1!
A. In accordance with 10 CFR §50.35(a):
.
(1) The Applicant has described the proposed design of the facilities,
including but not limited to the principal architectural and engineering
criteria for the design, and has identified the major features or components
incorporated, therein for the protection of the health and safety of the
public;
(2) Such further technical or design information as may be required to
complete the safety analysis, and which can reasonably be left for later
consideration, will be supplied in the Final Safety Analysis Report;
(3) Safety features and components, if any, which require research and
development have been described by the Applicant and the Applicant has
identified, and there will be conducted, a research and development program
: reasonably designed to' resolve any safety questions associat~d with such
features or components; and
(4) On the basis of the foregoing, there is reasonable assurance that
(i) such safety" questions will be satisfactorily resolved at or before the latest
date stated in the application for comple'tion of construction of the
proposed facilities, and (ii) taking into consideration the site criteria
contained in 10 CFR Part 100, the proposed facilities can be constructed
and operated at the proposed location without undue risk to the health and
safety of the public. ,
.
B. The Applicant is technically qualified to design and construct the
proposed facilities .
. C. The Applicant is financially qualified to design and construct the
proposed WNP·I facility.
D. The issuance of permits for construction of the facilities, will not be
inimical to the common defense and security or to the health and safety of the
public.
2 a With the exception of Conclusion of Law C, all conclusions of law herein apply to
both WNp·l and WNP4. The Board has deferred consideration of the financial
qualifications of the Applicant to design and construct WNP4 and therefore makes no
conclusion of law with respect to the financial qualifications issue for WNP4. Thus, the
Board will not authorize the issuance of a construction permit for WNP4 at this time.
Accordingly, Conclusion of Law C applies only to WNP·1.
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4. As we concluded in our Partial Initial Decision dated July 30, 1975, in
accordance with 10 CFR Part 51 of the Commission's Regulations, the Board
concludes:
a. The environmental review conducted by the Staff pursuant to the
National Environmental Policy Act of 1969 ("NEPA") as further augmented
and modified herein is adequate.
b. The requirements of Sections' 102(2)(C) and (D) of NEPA and
10 CFR Part 51 of the Commission's Regulations have been complied with
in this proceeding.
c. The Board has independently considered the final balance among
conflicting factors contained in' the record of the proceeding, and has
determined that appropriate action to be taken is issuance of construction
permits for WNP-l and WNP4,29 subject to the conditions for the
protection of the environment recommended by the Staff (FES, p. ii), and
set forth in the Partial Initial Decision.

VI. ORDER
. Based upon the Board's findings and conclusions, a~d pursuant .to the
Atomic Energy Act of 1954, as amended, and the Commission's Regulations, IT
IS ORDERED that the Director of the Division of Reactor licensing, Office of
Nuclear Reactor Regulation, is authorized to issue to the Washington Public
Power Supply System a permit to construct WPPSS Nuclear Project No.1,
consistent with the terms of this Initial Decision, substantially in the form of
Attachment A hereto. [Attachinent A is omitted from this publication but is
available at the NRC's Public Document Room, 'washington, D. C.]
IT IS FURTHER ORDERED, in accordance with 10 CFR §2.760, §2.762,
§2.764; §2.785 and §2.786 that this Initial Decision shall become effective
immediately and shall constitute with respect to the matters covered therein the
final action of the Commission forty-five (45) days after the date of issuance
hereof, subject to any review pursuant to the Commission's Rules of Practice.
Exceptions 'to this Initial Decision may be ftIed by any party within seven (7)
days after service of this Initial Decision. Within fifteen (15) days thereafter
[twenty (20) days in the case of the Staff] any party ftIing such exceptions shall

29 See

n. 28, at p. SO.
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fIle a brief in support thereof. Within fifteen (15) days of the filing of the brief
of the appellant [twenty' (20) days in the case of the Staff], any other party
may file a brief in support of, or in opposition to, the exceptions.
I

"
, ..

'

THE ATOMIC SAFETY AND
LICENSING BOARD
Marvin M. Mann, Member
Donald P. de Sylva, Member
Robert M. Lazo, Chairman :

Issued at Bethesda, Maryland
this 22nd day of December, 1975.
[Appendix A (Decisional Record) and Attachment A. (Construction Permit
CPPR-134) are omitted from this publication but are available at the NRC's
Public Document Room, Washington, D. C.]
.

,

,

'
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· UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

LBp·75·73

ATOMIC SAFETY AND LICENSING BOARD

John M. Frysiak, Chairman
Gustave A. Linenberger, Member
Frank F. Hooper, Member

I n the Matter of
DUQUESNE LIGHT COMPANY,
OHIO EDISON COMPANY,
PENNSYLVANIA POWER COMPANY,
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY~
THE TOLEDO EDISON COMPANY

Docket Nos. 50·440
50·441
December 31,1975

(Perry Nuclear Power Plant,
Units 1 and 2)

Upon remand in part by the Appeal Board of the Licensing Board's
Supplemental Initial Decision and Order of September 9, 1975 (LBP.75.53) in
construction permit proceeding, Licensing Board reinstates certain portions of
LBP·75.53, makes findings of fact regarding safety issues relating to geological
anomalies, and authorizes certain work activity.
Licensing Board also (1) grants intervenor's motion to correct its proposed
amended petition for leave tei intervene; (2) grants Staffs and applicant's
motions to supplement the record, and (3) treats intervenor's argument on need
for power as a motion to reopen the record and denies it as such.

SUPPLEMENTAL PARTIAL INITIAL DECISION:
SITE SUITABILITY AND ENVIRONMENTAL
MATTERS
The Licensing Board's Supplemental Partial Initial Decision and Order of
September 9, 1975, was vacated in part by the Atomic Safety and licensing
Appeal Board Order of November 6, 1975, and the cause was remanded for a
determination pursuant to 10 CFR §50.lO(e) (3) whether the post hearing
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discovered geological anomalies present any unresolved safety issues relating to
the activities for which a LW A-2 is sought.
The Board has in this Supplemental Partial Initial Decision reinstated
substantial portions of the September 9, 1975, Supplemental Partial Initial,
Decision. However, for the sake of clarity, the Board has repeated parts rather
than incorporated them herein by reference. To facilitate review, the Board will
indicate at the beginning of each finding of fact and conclusion of law whether it
is reinstated, revised or entirely new.

I. BACKGROUND
1. Pursuant' to an Atomic Safety and Licensing Board (Board) Partial Initial
Decision 1 and Supplemental Partial Initial Decision,2 the U. S. Atomic Energy
Commission issued a Limited Work Authorization (LWA-I)3 to The Cleveland
Electric IllUminating Company (CEI) as agent for Duquesne Light Company,
Ohio Edison Company, Pennsylvania Power Company, The Cleveland Electric
IllUminating Company and The Toledo Edison Company (Applicants) to
conduct limited construction activities within the scope of 10 CFR 50.1 O(e) (l)
at the site the Perry Nuclear Power Plant (PNPP) located on Lake Erie in Lake
"
Courity, Ohio.
2. Thereafter, on December 4, 1974, Applicants filed a Motion for'
Determination pursuant to 10 CFR 50.lO(e)(3) for authorization to install
structural foundations, including any necessary subsurface preparation for
structures, systems and components that were subject to the provisions of
Appendix B to 10 CFR Part 50 (LWA-2).4
3. On December 9, 1974, Applicants submitted Amendment No. 22 to the
PNPP's Preliminary Safety Analysis Report (PSAR). The Amendment proposed

of

I Partial Initial Decision-Environmental and Site Suitability, LBP-74-69, RAI-74-9,
538 (September 18, 1974).
2 Supplemental Partial Initial Decision-Site Suitability, and Environmental Matters,
LBP-74-76, RAI-74-10, 701 (October 20,1974).
, See letter dated October 21, 1974, from Roger Boyd of the Atomic Energy
Commission's Directorate of Licensing to Mr. Harold L. Williams, Cleveland Illuminating
Company. The LWA-l scope of work was supplemented by Mr. Boyd's letter of
November 8, 1974, to Mr. Williams. The authorized activities included preparation of the
site, installation of temporary construction support and service facilities, and construction
of certain structures, systems and components which were not subject to the provisions of
Appendix B to 10 CFR Part SO. The complete scope of LWA-l work is set forth in
Appendix A to this decision. (Appendix A is omitted from this publication but is available
at the NRC's Public Document Room, Washington, D. C.)
4 See Appendix B to this Decision. (Appendix B is omitted from this publication but is
availabl~ at NRC's Public Document Room, Washington, D. C.)
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a change to a prior design criterion to design safety-related buildings and
structures to withstand the effects of the hydrostatic pressute resulting from a
groundwater level of 618 feet, mean sea level (msl):Concurrent with changing
this design value, the Applicants proposed the installation of a pressure relief
underdrain systemS within the excavation -of the plant structure to be used
during the lifetime of the Perry Plant in order to maintain the groundWater level
permanently below elevation 568.0 feet, msl.
.
4. On January 20, 1975, the Acting Director, Office of Nuclear Reactor
Regulation of the Nuclear Regulatory Commission 6 (NRC) issued an Order to
Show Cause 7 why all work activities under the LW A-I should not be suspended
pending completion of the NRC's review and evaluation of the environmental
and site suitability considerations raised by Amendment No. 22 to the PSAR.
The Order temporarily suspended all work activities under the LWA-I.
5. Subsequently, on January 24, 1975, the NRC Staff filed a Motion to
Reopen the Record on Environmental and Site Suitability Matters, alleging that
Amendment No. 22 proposed "novel hydrological and plant design features that
might have affected the issuance of"the LWA-l, if the. change had been known at
that time".!!
6. Applicants replied to the NRC Staffs Motion °to Reopen the Record on
February 4, 1975, requesting that the Board deny the NRC Staffs motion. In a
separate filing, Applicants answered the Order to Show Cause contending that
inasmuch as the NRC Staff did not challenge the site suitability other than with
respect to the permanent dewatering system, suspension of all LWA-l work
activities was unjustified; and because of the partial completion of some
activities at the time of the Order, the suspension could Cause environmental and
safety hazards. Applicants filed a motion with the Board requesting that the
Board issue an order directing the Acting Director to lift immediately the
temporary suspension of all LW
exception of the authority to
. A-I work, with the
.
excavate the lower till on the Perry site.
7. On February 4, 1975, the Coalition for Safe Electric Power (Coalition)
filed a motion supporting the NRC's Staff Motion to Reopen the Record on
0

5 Also referred to herein as the "permanent dewatering system," "dewatering system,"
and "underdrain system."
.
'In accordance with the Energy Reorganization Act of 1974, 88 Stat. 1233, the Atomic
Energy Commission has been abolished and its regulatory responsibilities have been assumed
by the Nuclear Regulatory Commission.
'
'40 Fed. Reg. 3807 (January 24,1975). The Show Cause Order indicated that based on
a preliminary review of Amendment No. 22 the NRC Staff had questions concerning the
structural integrity and performance characteristics of the proposed dewatering system. The
NRC Staff also advised that the use of the permanent dewatering system might give rise to a
number of environmental considerations which had not been previously reviewed and
evaluated by either the NRC Staff or the Licensees.
I NRC Stafrs Motion, page 4, para. 5.
0
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Environmental and Site Suitability Matters and filed a counter-motion also to
reopen the record with respect to the need for power. The Coalition contended
that, in light of announced changes in, construction schedules' of CAPCO
,generating, plants and lower short-term reported electricity sales, a reopening of
the record was warranted on the need for additional generating capacity.
8. Pursuant to the Board's January 30, 1975 Notice and Order for Prehearing
Conference,9 a meeting was held between representatives of the Applicants, the
NRC .Staff;and the Coalition on February 12, 1975, to ~etermine the issues to
be heard and proposed schedule with respect to: (a) the Order to Show Cause,
(b) the NRC Staffs Motion to Reopen the Record on Environmental and Site
,Suitability Matters, and (c) Applicants' Motion for Determination Pursuant to
~ 10 CFR 50.1 O(e) (3). Applicants 'agreed to ~ithdraw' their Motion 'to 'Uft Order
. of Acting' Director, Office of Nuclear Reactor' Regulation; Temporarily
:Suspending All LWA~1 Work. In addition, ApplicantS agreed to provide a witness
to address the effect of schedule changes in CAPCO Units arid 1974 sales of
eiect~icity' on' th~' nee'd for thePNPP: Applicants agreed to provide; informal
discovery 'to' 'the Coalition on the need for power niatter~.'
'
",' 9. On F~bruary 18',1975, the Acting Director iss'ued a Modification of Order
to Sh~w Cause' which in p'art lifted the suspension 6f work activities. The Acting
Director conclud~d;' bas~d 'on a, ~orst :~ase anal~sis, 'that, none of' the
environmental impacts discussed in, the Order to Show Cause would change the
uiti~ate conclusion'
or'/,the benefit-cost balance
informa, . for PNPP, despite
.the
,
"
tion subffiitted in the affidavit of Lewis G. Hulman (attached to the Supple merit
to the NRC Staffs Motion to Reopen 'ih~ Record on"Environmental 'and Site
"
,,"
'"
.1"'"
'
"
Suitability Matters):lo
. 10.Subse'qmintly, o~ Febr~ry 24~ 1975, the Acting 'Director issued a
Further Modification of Order to Show Cause reinstating authorization for site
excavation for facility stru~tures' doWn to the 'lower tin. The Acting Director
noted th3t 'the NRC Stafr'had'concluded that the design crite'ria and preliminary
design of the Applicants' proposed uitderdrain system (a) may be considered to
be generally: acceptable; and, (b) would hydi-ologicallyifmit any significant
"
f",
',~
,,- ,l
'environmental impacts to the site itself. I I - , '
. ':'11. On Febrtk~y 28, 1975; the 'Board issued a Prehearing Conference Order
that approved the following specific issues stipulated to by the' Parties bn
February 12, 1975, as reiterated at a prehearing conference on February 19,
~', ', .. "',
"',: •
1975:
,

J

l

l .. :
,' ~

..

..
I

"

, .- ' .

,

1_ •

!

.... iIJ'
,

I

'40 Fed, Reg, 5410 (1975).
1
°40 Fed. Reg. 8261 (1975),
, " I,. "
.:; , '
1140 Fed, Reg. 8607 (1975). In orders issued on February 18 and 24,1975, the Acting
Director reinstated all LWA-l activities, except for the excavation for facility structures into
the lower till,
, t.:" ~
,,
",949

, '(a) The environmental, site suitability, and safety issues associated with
the Applicants' proposed permanent dewatering system;
(b) Whether, pursuant 'to 10 CFR SO.lO(e) (3), there are any unresolved
safety' issues 'relating to the activities described in Attachment A to
Applicants' December' 4; 1974, Motion· for Determination Pursuant to
10 CFR SO.lO(e) (3), that would' constitute good cause for withholding
authorization to conduct such activities; and,' ,
(c) The effect, if any, of sched\\le changes in CAPCO units and 1974
sales of electricity on the need for the Perry Units.
.
"

12. The Advisory C~inmittee on Reactor Safeguards (ACRS) issued it letter
report to the NRC on May 12, 1975, on its review of the PNPP's proposed
underdrain system. The report stated that 'the ACRS believed that the proposed
system is acceptable and ca~ be constructed without undue risk to the health
, and safety of the public.'
'.'
'" .
,
"
13. On June 19,197S, the ,Director of the Office' of Nuclear Reactor
R'egulation issued an Order Rescinding Order to Show Cause, 1 2 which reinstated
the only outstanding LWA·I work activitY"excavation into the lower tin: This
decision ''!Vas based on the NRC Staffs conclusion' that the proposed dewatering
system is acceptable ,~nd that its incorporation into the design 'of the Perry
facility does not affect the suitability of the Perry site:
,
t'4. On June 2, 1975, the Board issued a: Notice and Order for ~Evidentiary
'Hearing to be held o'n June 23, 1975. 13 Pursuant to the publi~hed notice, the
evidentiary hearing took place in' cleveland, Ohio, on June 23-24, 1975. During
the cours'e of 'the hearing: the' Applicants amended their December 4, i 974
Motion for Determination ,Pursuant to IO CFR SO. I O(e) (3) by deleting the
reque'st ,for ,authority to carry out items C.1.b, ,C.Lc, C.1.d and C.1.e (listed
.
at Appendix B) pertaining to the Reactor Building.1 4
'
t
15. The record of ,the hearing includes direct ,testimony of. witnesse~ for
Applicants and the Staff. The Coalition and the Ohio Power Siting Commission
,submitted no direct testimony,: but' did cross:ex~mine ,the ,witnes~es. Four
limited appearance statements were 'made and responses to concerns raised
therein were made part of the record~H ,The following exhibits were'receive'd
into evidence;
, ,,),
",,"
,

;

~

•

-

ll:"

,

. ~; l

.

j .'

I

"

,

r

~

J

,

! ' .. ' \

Applicants' Exhibits

,"

Exh. 16-Letters from the Applicants to the Staff with the following dates:
January 31, 1975, March 13, 1975, March 27, 1975, April 3, 1975, April 21,

40 Fed. Reg. 27303 (June 27, 1975),
40 Fed, Reg. 24377 (1975).
4
Tr,2562-2564.
,': "
'Tr. 2661-2663, 2693, 2704, 2793-2794,

.

12

13

"
I
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'

' ,1
'"

:

",

1975, April 29, 1975, May 15, 1975, May 16, 1975, a-nd May 29, 1975,2 vols.
(Tr. 2686·2687, 2705, 2804·2805).
Exh: 17....!.-Pages of the PSAR -and Amendment No. 23 to the PSAR referred
to in Applicants', Direct Testimony on the ,Perry Nuclear Power Plant- Units 1
and 2,. Pressure Relief Underdrain System. (Tr. 2687·2688, 2804.2805). '
16. On August 28,-i975,'the Board was ~dVis~d
letter from the NRC
Staff Counsel that on August' 25;'1975, 'the NRC Staff was info~med ,by the
Cleveland Electric IllUminating ,Company that in excavating the Perry facility
underlying bedrock were
under the- LWA.i', two anomalous structures in
: found: (1) a thrust fault in the -shale that extends for an undeterffiined distanCe
'found under the proposed location for the reactor building, and (2) "raiding': in
the' Chagrin shale under the propcis'ed location or'the Unit ,2J
reactor
building
.
.
'
Counsel allowed that NRC Staff believes that these features may affect both the
'f~undation design and the 'design of, the dewatering syste'm, a'lthough, at the
time, there was not sufficient information available to determine the impact, if
any, of these features'., ' , 'r '
"
_,
,',
'
,,- 17. On 'September 9, 1!h5: 'the Board ~'ntered a Supplementat'Partial Initfal
Decision; site Suitability and' Environmentai Matters' wherein it authorized.the
,Director of Nuclear ,Reactor Regulation (Director) to permit the Applicants to
undertake further site excavations for the limited purpose -of, determining the
extent, 'if any,· 'to which recently' discovered geological -anomalies might
invalidate this Board's prior. determination of ,the ,suitability, or'the proposed
-PNPP"site. The Board also o~dered the Director; assuming a'satisfactory
resolution of the geological anomalies matter b!lfore, the Board, not to terminate
or suspend work previously 'authorized and alSo 'to permit a LWA.i consistent
...",with the provisions of attached Appendix B.
- "18.Iri"an Order' dated October 17~ 1975, (ALAB~294) ,the 'Appeal Board
interpreted the Board's Supplemental. Partial 'Initial 'Decision' arid Order as:
'(I) authorizing 'the'Director to perniit'the' Applican'ts to ~'nde~take further site
:excavations :only' for' the limited purpose' of' investigating - the' extent and
:c~risequences "of" the" 'ge'ological: 'anomalie's;" (2) conte'inplatfng a Jurther
eVidentiai-y 'hearing before'the B(lard on ,the results 'bf investigations into these
matters; -(3) precluding any fti;ther' work, 'under -LWA.'I' unti~ Ii ,'subsequent
satisfactory resolution by the Board of the'site suitability problems raised by the
belated discovery of- the anomalies; and (4) authorizing the Directodo issue a
,LWA·2, but to permit .work ,thereunder only-to the extent it isconsisfent'with
,the tmns ,of the Decision;' The ,Appeal 'Board directed, the' Applicant and ,the
Staff to advise whether~it 'correctly interpreteCl the' Decisiolf and Older of
September 9~ 1975.
-, _. . '-.. ' ':'.
. . ' 19. By Oider dated :October 30,. '1975, the Appeal Bciard"ordered oral
argumenion the inteipret~tion~'offered by'the Applicants and'~taf~' "c';',;
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20. By : Order dated November:6, 1975, the Appeal Board vacated the
September 9, 1975, Supplemental Partial Initial : Decisfoif ana -Order to the
extent that said Order authorizes ·the Director -to issue a Limited Work
'Authorization to the Applicants pursuant to 10 CFR 50.lO(e) (3) (LWA-2) and
remanded to the 'licensing 'Board for a Determination by it pursuant to 10 CFR
50.lO(e)(3) whether the recently discovered geological anomalies now present
any unresolved 'safety issues relating 'to' the a'ctivities for which the 'LWA-2 is
sought.,' : ' . ' 1
,"',
',:
..
"
'",
"'"
"
, 21. By Its Order of November 6, 1975, the Appeal Board referred to the
licensing Board the Staffs motion to supplement the record made .'iipon 6bl
argument and stated'that the licensing Board's"determination 'of the geological
anomalies' matter may" be made pursuant J to"li'he 'Commission's summary
disposition'rule (IO CFR § 2.749); jf the requirements of that rule 'are satisfied.
~ . 22:' By its motion 'to suppleme'ni' the ie'cord, the Staff moved the receipt 'irito
'evidimc~ of a Supplement Number 3 to the Safety Evaluation'By'the Divisio'n 'of
'Reactor- licensing together with affidavits. The'affidavits'ofWilliam P.:Gamriiill,
Lewis G. Hulman, Harold E. Lefevre, and Lyman W. Heller ea'ch attes'ted'to
the
J
truth of the
matters
contained'in
said
Supplement
Number
3
which
related
to
•
'1'
.....
,...
.,'
,
•
r
(,
their respective fields.'
' , J ,
,'"
,
_ 23: The intervenor Co'alition 'objected 'to Staffs motion and counter move'd
1
-to reopen the record and to amend thil'petition"for leave t0 intervene'ori the
'following'grounds:"-'-' " ; - I"~ '~','
-::',','
,_c
:
,
' : ' J (a) There',has 'been no' evaluation 'by ACRS of the 'geologiC~l ilOom~lies ks
, : required;'
'," '
, ,r' ,
," , " "
,
,,',
,

'j

I

I

L

,

•

'

I

r

.,

,I'

•

, "(b) Sec. 2.i04(a), bf the, 10 'CFR allowS"for he:ui~gs 't~ be h~ld!in';t~e
'.
•
..'
"
I....
.'
,'1"'"
'J","
._
public lOterest;
,
' ' , ' . , , II:
, ,,",
,
"
. (c) The lack of opportunity to cross examine the witnesses who prepared
./ the'Supplement Numb~r 3 ~Olild constitute a denial ~f du~ 'process;' " ,,,
" (d) A summary disp6sitioil:of the·geological anomalies matter would not
~ "" allow for proPer 'consideration of the' related issue of "need forp~~er,;' and
'.. ," (e) Applicants Itave 'not obtaIned proper 'consent ~nd approval from the
" Public Utilities' C~mmission ~f, the State'of Ohio as requiredJbySeCiion
~ 490'5.48 of tlie' Ohio,Re~sed C~de 'ana 'th~t a~y construction done under a
, " 'LWAwould be in Violation of that law... "
"",' , '
'.I'

J

',1 ._~

~,.!
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1"'.,',1'1
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I
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24.1he ,Applicants by reply_ dated November 19. ;1975. and:the, Staff by
,reply dated November 28. 1975;, responded.in opposition, to "Coalition's
,objections and counter·motion. In,their respective responses they requested the
Board.to summarily, dispose of the geological anomalies matter. <,"
f ; ' ';',
25. Following a conference call between the parties initiated by the,Board,
,the Applicants ,by moti~n dated December llj-1975; moved ,the receipt into
evidence of ,a :letter-affidavit dated' September) 9,. 1975,: from ;Dalwyn R.
Davidson. Vice.President.Engineer to Benard C. Rusche. Director. transmitting a
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'report· by Gilbert Associates, Inc. entitled "Geologic Investigation of a Portion
, of the PNPP", with appendices consisting of a report by Charles E. Herdendorf,
Director, ,Center for Lake Erie Area ,Research, Ohio ,State University, entitled
~'Investigation of Structural Features of the Bedrock at the PNPP" , a report by
James L. Murphy, Department .of Earth Sciences" Case Western Reserve
University, entitled "Glacially Induced Deformation at the PNPP Site, Lake
County, Ohio"; and a report by Woodward-Clyde Consultants, entitled
"Foundation Design Analysis". The letter-affidavit and the report by Gilbert
Associates with appendices are hereinafter referred to as the Gilbert Report.
26. By a reply dated December 18, 1975, the Staff stated it has no objection
'to Applicants', motion. By a reply ,dated December 19, 1975, the Coalition
objects to Applicants' motion on the'same grounds as' stated in its"November 17,
'1'975, r~piy and counter-motion. We reject Coalition's further objections which
were based upon the grounds that Applicants' motion is not timely nor does it
meet the procedural requirements of 10 CFR §2.749. Coalition also moves to
correct its proposed amended petition for leave to intervene filed November 17,
1975. Said motion is granted.
'.
.
,
27. We also hereby grant Staffs motion to supplement the record dated
November 5, 1975, and Applicants' motion: to supplement the record dated
December 11,1975;' Coalitioft's'objections are without merit. In its Order dated
November 6, 1975, the Appeal: Board 'directed that any response'to,'Staffs
motion shall include all substantive objections to the conclusions recited in the
i Staffs, ,papers regarding the geological anomalies, at , the. 'reactor 'site and
,appropriate ,affidavits or other evidence to support these objections. We treat
Coalition's objections serially as follows:
, 1
.'
',Co. (a) There is 'no general or 'specific requirement for ACRS review prior to
. the issuance of a LWA-2 as suggested by the Coalition;
,(b) Section 2.749(d) of 1 the 10 CFR authorizes :summary, disposition
(without a hearing) for a determination of specific subordinate issues such as
the instant geological anomalies matter. It provides that a decision may be
rendered,
f'" : ' •• :
'...,
I, , .
., ,
If the filing in the proceeding ... together with the statements of the
'parties and the affidavits; if any, show that there i's' no genuine issue as to
any materialfadt 'and that 'the moving party is entitled to a deciSion-as a
:., ,!:matt~r ofla~:, ,:
' ',,',,~. ';-,
~",
I"

:

.. 1

",;,:

;

"

"

(c) Coalition is not denied due process because under Section 2.749 of
., 10 CFR it has had the opportunity'to show that,a genuine issue 'of material
fact exists. It has failed to make such a showing. If it had, it hearing on the
issues: would :have .followed.-, Coalition chairman's observations' as stated on
page 2 of its amended petition for leave to 'intervene do not 'constitute
. !" 'substantive objections to the conclusions' recited, in Staffs~ papers. We
~ ,'" express our opinion about these "observations',' in 'paragraph 53 below.
.
Of.
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I

- (d) The "need for power" issue is not relevant to the subject of the
summary disposition. We have treated this issue in our September 9, 1975,
Supplemental Partial Initial Decision and we reinstate our ruling on this in
paragraph 64' below. As will be seen below we have also considered the
statistics on growth which appear on page 2 of Coalition's response.
, (e) As pointed out by Staff in its response, Section 4905.48 of the Ohio
Revised Code applies only to the operation of a generating plant 'or a
transmission line. It does not have any bearing on the construction activities.
Coalition's objection on this ground is premature.
!

'28. We have treated C~alition's ar~ument on the need for power as a 'motion
'to te~pen- the record. For reasons cited in paragraphs 63 and 64 below we deny
said motion. And for reasons cited above we deny Coalition's rno'tion to amend
' ,
'
petition for leave to intervene.

,

, '

II. FINDINGS OF FACT,
, A. IMPACf OF APPLICANTS' PROPOSED PRESSURE RELIEF
UNDERDRAIN SYSTEM UPON ENVIRONMENTAL, SITE
SUITABILITY, AND SAFETY CONSIDERATIONS

'",

29 .. (Reinstated S.P.J.D. Finding of Fact Paragraph 23) Applicants' proposed
'pressure relief underdrain system (also referred to as the permanent dewatering
system) is described in Amendment No. 22 to the Applicants' PSAR, submitted
. on December 9,1974; in PSARAmendment No. 23, an updated, more complete
description, submitted on ,March 5, 1975; in Applicants' Underdrain Testimony
folloWing Tr. 2660; and in Staffs Supplement 2 to'the PNPP SER (April 1975),
folloWing Tr. 2769.
' r "j

,
1. Environmental Effects of the Permanent Dewatering System
,

"'30. (Reinsfated ,'S:P.I.D:· Finding' 'of' Fact Paragraph 24) , F~ur' potential
of the Applicants'
: 'enVironmental concerns were identified by the Staffs review
'J
proposal to use 'an undeidrain system to permanently lower the groundwater
table in the primary plant building area during construction and throughout the
plant lifetime:
,,~',
,',
'! "(a) Groundwater drawdown influence could possibly extend Offsite and
, 'affect nearby wells; I'
, r ", •
:"
(b) Vegetation could- possibly be affected by,a permanently ,lowered
" ,·groundwater table;
, '., ,.
(c) Continual release of ,collected groundwater, to the surface drainage
system could, possibly affect vegetation, biota, water' quality, erosion, and
sediments; and
...

•

•

.,'

,1

. ,

"

.,

1

I

"

"

!
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(d) The rate of shoreline erosion along Lake ,Erie could possibly be
affected by a' permanently lowered groundwater table.) 6 ,
, ,31. (Reinstated S.PJ.D. Finding of Fact Paragraph 25) Relative to item (a)
above, the' Applicants performed pumping tests designed to determine the size of
the area around the plant that would be affected by the dewatering system. The
results of those"tests indicated that the groundwater level will not be affected
beyond 300 feet from the plant structures.) 7 In addition, the Staff inde·
pendently analyzed the effect on groundwater flow at the hydrologic boundaries
of the site (Lake Erie to the north, a major stream diversion to the southwest,
and a minor streamdiversio~ to the east). The groundwater flow field, drainage
system, and therefore, the excavation will be influen'ced and essentililly bounded
by these hyd'rological features. The Staffs and" Applicants' analyses also
confirmed that there will be no'significant effects at offsite wells or at the site
bounda'nes.) II As additional protection; in ordei to detect effects in excess of
those expected, the Applicants have 'made a commitment to insiall piezometer
arrays to check the drawdown of the water table at 'distances up to 1000 feet
(where' possible) in four different directions f~om the perimeter of the plant.) 9
, Subject to the' condition of die above commitment, the Board finds 'that 'there
'~ll' be negligible drawdown effects at offsite wells aiHi" at the site boundaries.
"
32.' (Reinstated S.P.I.D. Finding of Fact Paragraph 26)' Regarding it~m (b)
above,' the limited zone' of hifluence .'of the underdrain system is'likely to affect
only.' vegetation' iri die immediate vicinity of the plant facilities: Most' of t'he
plant site-vegetation in the plant construction area has been re'nioy~d during 'site
grading. A few trees along the bluff overlooking the lake may be exposed to 'a
lowered water table. However, those trees are already exposed to a lowered
water, table due to the 'effects of the bluff. 20 In addition, the trees along the
. bluff are distant enough from' the construction area such that they should be
"unaffected by drawdown. Applicants plan to revegetate the disturbed site area
. upon completion of construction: Any plantings for areas near the buildings'can
. either ,be, irrigated or seledted with ,the lower groundwater table in mind?)
,Therefore, the' Boar'd fmds' that dewatering will not adversely 'affect the
v~getati.on ~nsiie~
'. " "
', ;
" ," ' ,
."

I 'Staff Supplemental Testimony on Environmental Effects of the Permanent Dewater·
ing System, by Lewis G. Hulman (hereafter Hulman Testimony) following Tr. 2752';p. 1.
I 7 Applicants' Under drain Testimony, p. 19:' '
,
' ,
,
I I Testimony of Staff Witness Lewis G. Hulman, following Tr.2752 (Hulmari Testi·
mony), p. 5.
1 , ',~ J
"
19 Applicants' Underdrain Testimony, p. 21.
20 Applicants' Underdrain Testimony, p. iI.'
2 I Hulman Testimony, p. 6.
'j
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.;

33. (Reinstated S.P.I.D. Finding of Fact Paragraph 27) Because of subsequent design changes to the underdrain system, item (c) above has been
mooted. Groundwater collected in the underground sumps is now destined to be
discharged into the upper gravity flow system for ultimate discharge into' Lake
Erie. 22
"
34. (Re~stated S.P.I.D. Finding of Fact Paragraph 28) Turning to item (d)
abo've, it is' noted that the bluffs that form the shoreline at the plant site are
currently being eroded, primarily by a process of undercutting due to 'wave
action and ice scour followed by slumpirig of the overlying material due to shear
failure. 23 The influence of the permanently lowered groundwater table at the
plant should be inSignificant at the present location of the shoreline.2,4 The bluff
is presently receding' at an average e'stimated rate of les~,than two fee~ per year.
Applicants propose to implement shore protection measures,if and -when the
edge of the bluff recedes tei within 250 feet of safety or other' necessary
structures 2 s, (presently ,the closest safety class structure is 430 feet from the
blufO.26 A lowered groundwater tabie at the bluff would result in a reduced
seepage rate through the face of the bluff and so, delay incipient failures. 27
Although the Staffs witness' Hulman was uncertain wheth'er the effect on
shoreline erosion due'to the ~lr~w'down of groundwater by the '~derdrain
system would be harmful or beneficial, he did indicate that there would' be no
'measurable change in shoreline' erosion attributable' to the' drawdown ,of
groundwater due to the u~derdrain system'.28 ThuS, with' reg~rd to environmental concern (d), ;above; the Board' finds' that the'effect of the permanently
ioweredgr'oundwater table on the rate of ' shoreline erosion along Lake 'Erie
, should be negligible.' ,
, ",'
:
' '. "':
.
..
"
"
I
35. (Reinstated S.P.I.D. Finding of Fact Paragraph 29) Since the underdrain
,
,d
.
" ,
"
system was not specifically considered at the time of the environmental hearing,
the Board has reconsidered the overall cost-benefit analysis for the PNPP wi'th
the dewatering; system included. The overall environmental Impact of the
underdniin 'system is found by 'the' Board to be insignificant, as noted in'the
foregoing. The addit'ion'ai' cost of the PNPp'due to the under drain sYstem will be
, $37.2 nullion.2 9 This is a small (approx. 3%) additional cost compared to the
estimated cost for both units of $1.234 billion.3o This cost is balanced against
~

Hulman Testimony, p. 2.
. : I,
Applicants' Underdrain_Testimony, p. 24., "
,2' Hulman Testimony, p. 6. 'I
"
','
2 S Partial Initial Decision, LBP-74-69, RAI-74-9, p. 574.'
,26HulmanTestimony,p.6.", " ,
"
"
2 'Id" p. 7; Applicants' Underdrain Testimony, p. 25.
21Tr.2755.
29Exhibit 16, Letter of January 31,1975-at Atta~hment 1, Table 2,'Tr. 2803.
JOTe. 2802.
:,
22

23

j'"

I

"I,: "::' '.
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the principal direct benefit of 16.9 billion kilowatt hours of electricity per
year .31 Based on the above facts, the Board finds that the addition of the
permanent under drain system does not Significantly alter the conclusion that the
benefits of the PNPP far exceed the expected environmental costs.32

2. Site Suitability and Safety Issues Associated with the Underdrain System
36. (Reinstated S.P.I.D.Finding of Fact Paragraph 30) The Staff, in
Supplement No. 2 to the PNPP SER, concluded that the underdrain system is
acceptable assuming satisfactory resolution of five outstanding items pertaining
to said system:
.
(a)' Adoption of a design basis groundwater level of 594 feet, msl;33
(b) Specifications limiting minimum permeability and minimum strength
requirements for the porous concrete blanket;34
, (c) Assurance of protection against potential explosions in the dewatering system;3 5
(d) Assurance of protection against clogging of the porous concrete
blanket and degradation of the foundation materials;36 ,and,
(e) Radiation monitoring of the effluent from the permanent dewatering
system. 37
'
37. (Reinstated S.P.I.D. Finding of Fact Paragraph 31) With respect to issue
(a), it was necessary to select an appropriate design basis groundwater level in
order to assure that a postulated seismic event would not produce dynamic
instability. The most severe of the postulated accidents that could overload the
capacity of the underdrain system occurs as a result of a massive spill caused by
a Circulating water pipe failure in the turbine pedestal area of the turbine
building. During the spill or immediately after it, an earthquake is postulated to
occur, fracturing the turbine building walls and floors and allowing the water to
enter the underdrain system. 311 This accident· would present a hazard if the
water level exerted sufficient pressure on seismic Category I buildings, during a
seismic event, to create dynamic instability. Such pressures will be prevented by
limiting,the total volume of water that can spill into the turbine building,
thereby limiting the maximum possible height of water and the maximum
hydrostatic head. Initially, the Staff conservatively determined that a design

, 'Ibid.; FES, p. 10·8.
'2 LBP-74-69, RAI-74·9, p. 570.
"Supplement No.2 to the SER, following Tr. 2769, Section 2.4.5.2.
34lbid
Hid., Section 2.4.5.5.
"Id., Section 2.4.5.10.
"Id., Section 11.5.2.
, 'id., Section 2.4.5.2.
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basis groundwater level of 594 feet, msl, would be required.39 Applicants
subsequently proposed to limit in two ways the volume of water that could
possibly spill in such an accident. First, Applicants propose to install two seismic
Category I valves in series in the piping system that provides makeup water to
both of the cooling tower basins. Each valve, powered from separate power
supplies, is designed to close automatically in the event of a failure in the
circulating water system. 40 In addition, the Applicants propose to limit, by
design, the amount of water in the circulating water system to 5,712,000 gallons
for each reactor unit. These' two modifications will limit the volume of ~ater that
could flood into the turbine building, in the event of a massive failure, to an
amount that would limit the maximum water level to Applicants' design
elevation of 590 feet, ms1. 41 Additionally, by limiting the design basis
groundwater level to 590 feet, msl, instead of 594 feet, ms}, as originally
proposed, the factors of safety against upsetting during a seismic event are
increased. 42 The Staff confirmed this estimate using a detailed analytical model,
which also indicated that the maximum water level around the safety related
structures would no't exceed 590 feet, msl, for the postulated design basis
accident. 43 Based on the considerations set forth above, the Board finds that the
design basis groundwater level of 590 feet, msl, proposed by the Applicants, is
appropriate and acceptable.
38. (Reinstated S.P.LD. Finding of Fact Paragraph 32) With respect to issue
(b), Applicants have specified that the porous concrete blanket will have a
minimum permeability of 3 feet per. minute, and a minimum compressive
strength of 1000 psi. Applicants' testing program showed that these values could
be obtained. 44 The minimum permeability value of 3 feet per minute would be
sufficient to cope with the maximum amount of water expected in a design basis
accident. Permeabilities as high as 12.8 feet per minute have been obtained as
the results of laboratory testing. A minimum value of 3 feet per minute provides
additional conservatism, since the actual average value will be higher. 4s The
1000 psi compressive strength value exceeds the maximum design loading by a
safety factor on the order of 2 to 1.46 Applicants have agreed to submit the
results of field tests to the Staff, confirming that the above limiting design

'Ibid.
Supplemental Testimony on LWA-2 Activities and Effects on Site Suitability of the
Permanent Dewatering System of M. D. Lynch, following Tr. 2771 (hereafter Lynch
Supplemental Testimony), pp. 18-19.
4 lId" pp. 19-21.
• 2Tr. 2791-2793; compare Supplement No.2 to the SER, Table at 27 with Exhibit 16,
letter of January 31, 1975, at Table 1.
• 3 Lynch Supplemental Testimony, pp. 20-21.
44 Applicants' Underdrain Testimony, p. 8.
45 Lynch Supplemental Testimony, pp. 22-23.
"'Tr. 2702-2703; see Exhibit 16,1etter of January 31,1975,5-19-20.
3

40
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criteria for the concrete blanket will be equalled or exceeded. 4 ,' Therefore, the
Board finds that the minimum specifications of 3·feet per minute, permeability"
and 1000 psi, compressive strength, for the porous concrete blanket are
acceptable.
39. (Reinstated S.P.I.D. Finding of Fact Paragraph 33) Issue (c) considers
the possible accumulation of volatile gases in the underdrain system. Methane
gas is known to accumulate in poorly ventilated tunnels and restricted volumes
in excavations into shale in the region of Ohio that includes the site of the
PNPP.48 An explosion from this potential source of volatile gas could possibly
render the dewatering system inoperative. 4 9 Applicants have committed that the
active pumping components within the underdrain manholes will be qualified to
operate in the presence of volatile air/fuel mixtures, including methane. In
addition, operating procedures will require that all manholes and gravity
discharge pipes be monitored for methane prior to entry by personnel, and be
ventilated by portable equipment; if necessary. 5 0 The Board finds that this
commitment offers acceptable assurance of protection against potential explo.
slons and protection to personnel in the underdrain system due to the
accumulation of methane.
40. (Reinstated S.P.I.D. Finding of Fact Paragraph 34) As to issue (d), the
underdrain system will be draining groundwater continuously through the
various hydrogeological formations (i.e., the lacustrine soil, the glacial tills and
the underlying Otagrin shale). Hence, the Staff, their consultants (the U. S.
Corps of Engineers), and the Applicants reviewed the potential for clogging of
the porous concrete by the movement of fine, dispersed material from the
surrounding geological formations. These reviews also included the consideration
of physiochemical alteration effects on the surrounding strata and', the
deterioration of the Chagrin shale, which could result in piping and void
formations in these materials and cause a decrease in the foundation support
capability of the lower till and the Chagrin shale. 5 1 Applicants conducted
extensive testing of the Chagrin shale to determine its dispersion potential. The
testing generally indicated that the rock was nondispersive, although the results
of one test were inclusive; and in a chemical test on shale that had been ground
up into soil, some dispersive characteristics were indicated. 5 2
41. (Reinstated S.P.J.D. Finding of Fact Paragraph 35) Because of the Staffs
concern with the dispersion potenti~1 of the Otagrin shale, Applicants have

Lynch Supplemental Testimony, p. 23.
uTr.2714.
49 Lynch Supplemental Testimony, p. 24.
50 Applicants' Underdrain Testimony, p. 16.
5 J Supplement No.2 to the SER, Section 2.4.5.10; Lynch Supplemental Testimony,
p.25.
5 2Tr. 2680·2682, 2724.
41
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proposed to utilize special construction methods to assure that the shale does
not become subject to dispersion. 53 The special construction methods will
provide assurance that a minimum amount of Chagrin shale surface area will be
exposed and disturbed and that any deterioration of the Chagrin shale will be
minimized. 54 The special construction methods will thereby minimize the
potential for clogging of the porous concrete. 55 In addition. Applicants have
agreed to institute a long·term monitoring program of the Chagrin shale
foundation to assure that the condition of the shale does not deteriorate over
the life .of the plant. 56 In the event that the inspections or testing should
indicate that clogging of the porous concrete has occurred. it would be possible
to remedy this situation by flushing the concrete blanket with water introduced
into the blanket through the manholes. 57 The Board finds from the foregoing
that. with the indicated precautions. there is acceptable assurance against
clogging of the porous concrete blanket and degradation of the foundation
materials.
42. (Reinstated S.P.I.D. Finding of Fact Paragraph 36) The final item. (e)
above. which the Staff considered as outstanding in Supplement No.2 of the
SER. relates to radiation monitoring of the effluent from the dewatering system.
Although there are no· direct paths between radioactive liquids and the
underdrain system. postulated multiple failures. such as a failure of a radioactive
waste holdup tank coupled with through cracks in the concrete foundation of
the Radwaste Building. could hypothetically release radioactive liquids into the
lower dewatering subsystem. 5 8 Applicants will provide continuous radiation
monitors' in each of the two discharge headers of the pumped discharge system
to monitor the effluent prior to discharge into the gravity discharge system.
Additionally. the Applicants have committed to providing means for automatically stopping the nine pumps in the pumped discharge system. if the levels .
of activity at the monitoring points exceed a value to be specified in the PNPP
Technical Specifications. 59 Stopping the pumps will provide time for location of
the source of, the radioactive leak. possible decontamination. and. some
radioactive decay.60 Even with a worst case accident (the simultaneous failure
of the largest tank in the Radwaste Building. a crack in the concrete foundation
that releases the water to the underdrain system. and a failure of the circulating
water system that raises the level of the water in the underdrain system such that
.
.
5' Applicants' Underdrain Testimony. p. IS; Lynch Supplemental Testimony. p. 26.
S4lbid.
S 5 Lynch Supplemental Testimony. p. 27.
51 Applicants' Underdrain Testimony. p. IS; Lynch Supplemental Testimony. p.26;
Tr.2723.
5' Lynch Supplemental Testimony. p. 27; Tr. 2684.
s, Applicants' Underdrain Testimony. p.23; Supplement No.2 to the SER. Section

11.5.2.
59 Applicants' Underdrain Testimony. p. 23; Lynch Suppleme~tal Testimony, p. 29.
'0 Applicants' Underdrain Testimony. p. 23.
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it would flow through the gravity drain system), the resulting dilution factor
would be such that the concentration of radioactivity released to Lake Erie
would be a very small percentage of the allowable concentrations that are
specified in 10 CFR Part 20. 61 The consequences to humans or to the
ecosystem of the lake would be insignificant. The Board, therefore, finds that;
with the Applicants' commitments, there is an acceptable assuranCe that there
will be adequate monitoring of potential radioactive releases; that remedial
measures may be possible; but that any release of radioactivity from the
discharge of the underdrain system into Lake' Erie ,would be well within
applicable NRC limits.
43. (Reinstated S.P.I.D. Finding of Fact Paragraph 37) Based on a careful
review of all of the evidence of record,· the Board fmds that there are no
unresolved 'environmental concerns or safety issues associated with the proposed
pressure relief underdrain system. The Board, in Reply to the Staffs Motion to
Reopen the Record, dated January 24,1975, reconfirms its original fmding that
there are no hydrological factors that would preclude a finding of site
suitability. 6 2 The Board also finds that there is no reason for further suspension
of the work on the underdrain system. The Board further finds that there are no
unresolved environmental or safety issues associated with the underdrain system
that affect the requested LWA-2 activities, as modified, and which would
constitute good cause for withholding authorization of these activities. The
Board made numerous technical inquiries into the design, operation and testing
of the proposed underdrain system for PNPP.63 Based upon this information
and other detailed information on the underdrain system that is contained in the
evidentiary record, the Board fmds that the PNPP can be safely constructed and
operated using the permanent dewatering system. The matter of certain
anomalous features which have been found in the bedrock underlying the site of
the proposed PNPP facility (see paragraph 16, supra), is addressed by the Board
in ensuing paragraphs 47 to 53.
B. WHETHER, PURSUANT TO 10 CFR SECTION SO.lO(e) (3), THERE
ARE ANY UNRESOLVED SAFETY ISSUES RELATING TO ACTIVITIES
DESCRIBED IN APPLICANT'S MOTION TO CONDUCT LWA ACTIVITIES
44. (Reinstated S.P.I.D. Finding of Fact Paragraph 38) By letter dated
December 4, 1974, the Applicants requested a limited work authorization
,

.

"Ibid; Tr. 2786-2789.
'2 Partial Initial Decision, LBP-74-69, RAI-74-9, p. 574.
"See Tr. 2697, 2708-2709,2779-2785 (design criteria); Tr. 2693-2697 (flow path of
water); Tr.2690-2693, 2703-2704 (possibility of clogging); Tr.2700-2703 (strength of
porous concrete); Tr.2713-2714 (methane gas); Tr.2698, 2713-2714, 2765-2766,
2785-2789 (possibility of radioactive release; Tr. 2755-2757 (environmental effect).
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•

•

(LWA-2) to conduct certain activities including authorization to construct
structural foundations and exterior walls to grade. [A complete list of requested
activities is found at Appendix B] Some of the work activity proposed is subject
to the provisions of Appendix B to 10 CFR Part SO, and thereby subject to the
provisions of §50.l0(e) (3). This section states that authorization shall be
granted by the Director of Nuclear Reactor Regulation only after the Board has
determined that there are no unresolved safety issues relating to these work
activities that would constitute good cause for withholding authorization.
45. (Reinstated S.P.I.D. Findirig of Fact Paragraph 39) Supplement No.1 to
the SER listed fourteen outstanding safety-related issues for which a
satisfactory resolution was still required prior to a decision for issuance oT
construction permits for the proposed Perry facility.64 The Staff presented
testimony addressing each of these safety-related issues, indicating what effect, if
any, the resolution of each issue would have on the requested work activities.6 S
The Staff concluded that, with one exception,66 there were no unresolved
safety issues that would constitute good cause for withholding authorization for
the presently outstanding requested LWA-2 activities. 6 7 The Board concurS with
the Staffs uncontroverted testimony that these fourteen issues do not constitute
good cause for withholding authorization of the presently requested LWA-2
activities, as modified.
46. (Reinstated S.P.I.D. Finding of Fact Paragraph 40) All safety-related,
activities will be subject to The Cleveland Electric Illuminating Company's
quality assurance (hereafter "QA") program. Both the Staff and Applicants
presented testimony' describing Applicants' QA program. 68 The Board also
inquired into numerous aspects of the Applicants' QA program. 6 9 NRC's Office
of Inspection and Enforcement (OlE) has conducted several inspections of the
Applicants' QA program development and implementation. The Staff concluded
that the Applicants' QA program and organization are acceptable based on the
favorable reports of the OlE field inspections. 7 0 The Board concurs with the

"Supplement No.1 to the SER, following Tr. 2769.
'SLynch Supplemental Testimony, pp. 9-17.
, "The Staff identified an unresolved safety issue with re'spect to the design' dynamic
loadings on the Mark III containment suppression pool and structures within the
suppression pool. This is a generic problem that is the subject of extensive testing by the
vendor. [Lynch Supplemental Testimony, p.30] The loadings in the containment
suppression pool could affect the design of the Reactor Building. The only LWA-2 activities
that could be impacted by this problem are items C.l.b. through C.l.e. which are associated
with the Reactor Building. As noted at paragraph 14, Applicants, for the time being, have
withdrawn those items from the LWA-2 request. [Tr.2562-2564)
"Lynch Supplemental Testimony, p. 36, as corrected at Tr. 2770.
"Testimony of Applicants' witness, John G. Marjenin, following Tr.2729; Lynch
Supplemental Testimony, p. 34-36.
"Tr.2735-2749.
?OLynch Supplemental Testimony, pp. 35-36.
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Staff and fmds that there are no unresolved QA matters that would constitute
good cause for withholding authorization of the requested LWA·2 activities, as
modified.
C. WHETHER, PURSUANT TO 10 CFR SECTION 50.1 0(e) (3), THERE ARE
ANY UNRESOLVED SAFETY ISSUES RELATING TO ACTMTIES DESCRIBED IN APPLICANT'S MOTION TO CONDUCT LWA·2 ACTIVITIES
DUE TO EXISTENCE OF RECENT DISCOVERED GEOLOGICAL
ANOMALIES
47 (new). In view of the fact that certain anomalous geological features have
been found in the bedrock underlying the site of the proposed PNPP facility,
Applicants and Staff have both moved to supplement the record regarding this
matter; and, as noted above, both motions have been granted. The Board has
carefully re ..iewed this additional evidence before it, and addresses its findings in
these "new" paragraphs as indicated.
48 (new). In the Board's view there are three subissues to be resolved:
(i) Whether the geological anomalies represent sufficiently serious faulting to alter the design basis (DBE) or safe shutdown (SSE) earthquake
aspects of the PNPP design;
. (ij) Whether said anomalies might compromise the functioning of the
permanent underdrain system; and,
(iii) Whether the zones of altered foundation rock will have an adverse
effect upon the PNPP structures or their design, independent of seismic
·considerations.
.
49 (new). Applicants' supplement to the record (Gilbert Report) describes
the bedrock deformations in detail. Regarding item (i), above, the Gilbert
Report attributes the origin of most of these anomalies or deformations to
glacial activity (Wisconsin glaciation), i.e., they are not of crustal tectonic origin,
and can be considered to be neither a product of nor a cause of earthquakes. In
the case of the small but distinct thrust fault exposed near the center of the
North Perry excavation, it is still possible, theoretically at least, that the faulting
was caused by post.glacial rebound rather than the advance of the glacial ice. It
is believed that whatever stresses were engendered by post-glacial rebound would
have been removed along natural joint planes in the bedrock and would not have
created folding or even small thrust faults of the magnitude of the one exposed
in the middle of the North Perry site. In any case, however, since the overlying
till has been entirely removed at this point and since the fault has not been
traced into the side walls of the excavation, the post·glacial hypothesis must be
entertained. Even allowing the possibility of this mechanism being responsible
for this particular fault or for others in the Chagrin formation, the significance
of such deformation for building construction is nil. Wilson (see Gilbert Report,
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Appendix 3 'References) has deduced,' from a rather elaborate mathematical
model, that glacial rebound "does not seem a likely cause of earthquakes." It is
certainly clear by examination of the particular example exposed at the North
Perry site, extending downward only a few feet as it does, that such local,
superficial faulting cannot be considered a hazard to construction. There is no
evidence thai' the faulting of the shale is post glacial. The bases for these
conclusions are well documented 70a and uncontroverted,"and the Board fmds
.
no basis for altering the seismic design of the PNPP.
50 (new). Regarding item (li), above, this sub·issue relates to the q~estion of
whether the geological anomalies provide any groundwater pathways that would
upset the proper functioning ,of the permanent foundation dewatering system.
Supplemental testimony of the Applicants 7 0. b and the Staff70. C provide evidence
to negate this concern, the only seepage being that occurring from the perched
water table lying in the upper ti~, which is within the removal capability of the,
dewatering system. Based upon this evidence and the commitment of the
Applicants to monitor the shale foundation (paragraph 41, supra), the Board
finds that the geological anomalies do not constitute a hindrance to the normal
and to the safety-related functions of the proposed dewatering system.
51 (new). Item (iii), above, relates to the competence of the Chagrin shale in
serving as an acceptable foundation. The Gilbert Report reviews the general
acceptability of such shale to s,:!pport large structures. 7o.d Corrective measures.
are discussed that would be adequate for use where degraded material or
geological features are encountered.7~e Supplement 3 to the SER presents a
letter. submitted under affidavit, committing the Applicants, to undertake
corrective measures where anomalies or degraded shale are' encountered. 70f
Applicants have presented the analyses of an independent consulting firm
(Woodward-Clyde Consultants), regarding the' competence of the foundation
design. The' firm's report concluded that the limited zones of altered rock will
have no influence on the PNPP structures. 7o.g The Staff and its consultants reach
. a similar conclusicin. 7o.h The Board finds, based upon the foregoing; including
the commitments of the Applicants, that the foundation materials underlying
the PNPP structures will be adequate.
52 (new). The Board notes that the Gilbert Report 'and the SER Supplement 3 both address their conclusions about the geological anomalies upon the
basis of investigations made no later than September 10, 1975. The Board is
I,

708Gilbert Report, pp. 4~13;ld.• Appendices I and II.
70bGilbert Report, p. 6;ld.• Appendix III. '
70cSuppiement 3 to the PNPP SER, pp. 4-5, 8;ld.• Appendix H.
7°dGilbert Report, pp. 12-13.
", ' ,
'
7Oeld., pp. 14-16.
.
,
7ofSupplement 3 to PNPP SER, Appendix J.
70gGilbert Report, Appendix III.
',ohSupplements to PNPP SER, p. 8.
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unaware ,of whether 'more 'recent information, exists; however, the Staff has
imposed a requirement that Applicants continue investigating, interpreting, and
reporting their findings in the balance of the foundation to be ,excavated. In
addition, the Staffs motion to supplement the record with Supplement 3 to the
SER is dated November 5, 1975 and reflects, as· of that date, the Staffs
conclusion that the geological anomalies did not constitute.,good cause for
withholding the issuance of an LWA·2. In summary, then, the Board considers
that its findings in paragraphs 49 through 51 above, are current; and the Board
finds the Perry site to be suitable., '
53 (new). The Intervenor Coalition's amended petition for leave to intervene
(November 17, 1975) alleges that ,additional investigations)of the geological
, anomalies must be made before a finding of site suitability can ,be made. No
~ evidentiary support for that allegation is offered. Nor is ~ny ,basis: provided for
, controverting .the conclusions of the Staff in SER Supplement 3. Applicants'
motion of December 1.1, .1975, to supplement, the record with the Gilbert
, Report was opposed by Intervenor :Coalition's motion of. December .19, 1975
"with the technical allegation of the existence of a fault (on the south wall of the
Off·Gas Building-presumably· Unit 1) that was not considered in the Gilbert
Report. No evidence' is offered, by, said Intervenor to support the existence of
,such a fault, nor is anY,basis provided for believing that, if it does exist, the fault
..is of any greater significance than those analyzed in the Gilbert Report. Thus the
, Board finds that thdntervenor, Coalition has failed to show the ~xistence of any
material issue of fact to overturn the ,findings above. The Board· further ,finds
,that there are no unresolved' safety issues arising from the recently, discovered
geological anomalies. ,
t • " , "
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D. THE EFFEcTs; IF
OF SCHEDULE CHANGEs IN cAPca UNITS'"
',: AND 1974-197S'SALES'OF ELECTRICITY 'ON THE NEED FOR THE
,.; PERRY UNITS " "
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54. (Reinstated S.P.I.D. Finding, of Fact Paragraph 41) In its Partial Inidal
Decision~' the Board found the'load forecasts 'of the AppiicantS"as"projected by
,:ihe; Applican~ts' 'extrapolation 'models and confirmed 'by 'an eco'nometric'model
sufficierit to demonstrate 'a neect' for 'the electricity to be produced by 'PNPP.71
In 'its' findings, the' Board' observed that a 'reserve margin of i7% 'to 21% was
, needed to 'meet origi~l de"mand!iilcluding demand in'Applicants' 'serVice area: 72
In adopting Applicants' witness' Guth's econometric' projections, the 'Board
noted that even the lowest rate of projected growth would only defer the need

, •t

~

...

LBP.74-69. RAI·74·9. p. 549.
121d" p. 546.
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for PNPP by one year relative to the Applicants' originally projected date of
need for Perry Unit #1, i.e., April 1979, to meet acceptable reserve margins. 73
55. (Reinstated S.P.ID. Finding of Fact Paragraph 42) 'The issue of the
effect, if any, of schedule changes in CAPCO units and 1974 sales of electricity
on the need' for the Perry units was raised by the Coalition for Safe Electric
Power in a counter motion filed on February 4, 1975, in support of the Staffs
motions to reopen the hearing record. During the Hearings on June 23·24, this
issue was addressed by the testimony of Applicant's witnesses Masters and Guth.
The Staff and Intervenors did not present testimony on this subject and pro·
.
posed findings on the issue were filed only by the Applicant and OPSC.
56. (Reinstated S.P.I.D. Finding of Fact Paragraph 43) In its proposed
findings, the NRC moved that the Coalition, pursuant to 10 CFR §2.754(a), be
held in default on this issue and that the record not be reopened on the need for
power issue. The NRC Staff reasons that the Coalition has failed to identify the
. specific evidence and reasoning in support of its motion.
'
Though we sympathize with the NRC Staffs position, we note that the
Coalition is' a group of lay persons not skilled in court procedures. We deny the
NRC Staffs motion and address ourselves to the issue.' .
57. (Reinstated S.P.ID. Finding of' Fact Paragraph 44) Witness Masters
testified that late in 1974 and 1975, CAPCO companies announced a number of
scheduling changes in plant construction arising from difficulties experienced in
obtaining adequate financing. By delaying construction of certain'coal fired arid
nuclear plants, CAPCO minimized its' capital outlay during 1974·1975. In'the
revised schedule, Beaver Valley #2 was deferred rather than Perry #l because
capital requirements for Perry #1 were less than for -Beaver Valley. for
1974·1975, and Perry would eventually provide 349 MW more capacity.
"
Rescheduled dates are: 1980 for Perry #1 and 1982 for ,Perry #2.7~ . ,
'58:(Reinstated .S.P.I.D. Finding o'f Fact Paragraph 45) .,The ab'ove deferr~ls
together with unanticipated construction delays have eroded projected CAPCO
reserves considerably below projections made at the Evidentiary Hearing in
74a
,1974.
' , ' ,.:
,',
.
.
"
,, 59. (Reinstated 'S.P.I.D: Finding of' Fact Paragraph 46), Testimony .. of
Applicants' witness Guth addressed the question of the influence of the' reduced
1974 sales upon projected demand. It was Guth's opinion that t'he lower J 974
demand arose from a combination of (1) mild weather, (2) a,20 to 25 pe~~ent
increase in residential.electricity,· rates, and" (3) a' decline in reaL pe~~onal
income. 75 Gut~_ forecast
return to '''normal..e~ono'nlicg'rowih some, time

a

'"

'I

.

:

"Id., p.549.
"Testimony of Applicant's Witness William D. Masters, following Tr. 2807.
,.a/d., Tables on pp. 2, 8.
,-I"
"Guth, Tr. 2593·2596.

,966

.. 1

'.)

~.

:

between 1975-1977. He predicted that electric rates will increase through the
forecast period but not as fast as in the recent,past. 76 He also predicted that
there will be a substitution of electrical energy for fossil fuels by commercial,
,industrial and residential users during the period of his forecast for the plant. 77
Guth concluded that the 1974 experience was not inconsistent with his
econometric model presented in 1974 and that his predictions of an average
growth rate of from 4.5 to 6.0 percent will hold despite a decline in peak load of
800 MW during 1974.78
_: ' 60. (Reinstated S.P.I.D. Finding of Fact Paragraph 47) Guth's predictions
were questioned during cross-examination by the OPSC. This examination
challenged the basis of Guth's ,predictions of a return to normal economic
,conditions and also the values for cross-elasticity (effect of competing fuels) and
own price elasticity (effect of increased electric rates) used in his model for
forecasting growth. 7 9 Although Guth testified that the 1974 experience would
change some of the values used in his model,1I 0 he felt that his forecast range
was reasonable for future planning. 81 ,
, . '.
61. (Reinstated S.P.I.D •. Finding of Fact ·Paragraph 48) In responding to
'questions by the Board, Guth indicated that he had not made a new forecast for
CAPCO but that CAPCO's revised forecast of 55 percent growth per year fitted
within his previously predicted range of 4.5 to 6.0 percent.1I2
62. (Reinstated S.P.I.D. Finding of Fact Paragraph 49) In the opinion of the
Board, many of the uncertainties in forecasting future power needs that·were
brought out in the examination of witness Guth will be taken into account if
·Guth's lower and more conservative projections are used; that is, by using a 4.5
percent average growth rate starting from the peak load of 1974. This projection
would delay need for the plant for only one year (1981).8 3 This seems to be a
reasonable minimal projection and: provides an adequate basis for starting
"construction under the Applicants' revised schedule. To project the need for the
plant later than 1981 would require a combinatio~ of unfavorable 'future
economic conditions and reduced ,demand which were not ranticipated by
testimony in this proceeding.
63 (new). The Coalition, by its above-cited Objection and Counter Motion of
November'! 7,.1975, seeks to reopen the record for the purpose, among others,
of reevaluating the need for the Perry Units. In support of that specific
contention, the Coalition has cited the
following:.
I'
;1
1\
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, UTi.'2596. , ..
"Tr :2596-2597.
:."~Tr. 2597-2598. '
"Tr.2616-2632.
IOTr.2639.
IITr.2648.
'. ," 12Tr. 2645.
, I 'Id.• 2646.. "
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(a) Statistics Jrom'''Electric World, October IS, 1975, p. 72-33, System
. Engineering" comparing the summer peak loads of 1974 with those of 1975
for Ohio Edison, Toledo Edison, and Duquesne Light; and,
. , (b) Statistics from "Cleveland Electric Illuminating Company Quarterly
Report to Stockholders 9/30/75" showing the comparison of kilowatt·hour
sales by said utility.for the third quarters of 1974 and 1975, and a similar
comparison of such sales for two consecutive, unspecified 12-month periods.
Normalizing (on the basis of peak load) the'numbers presented by the Coalition
in the comparison described in' (a), above, the Board calculates that the cited
'comparisons for the three utilities translate into an aggregate increase of
'approximately 0.9% in summer peak load for 1975 compared with ,1974. The
comparisons referenced in (b), above, quote 'a 5.6% decrease of kilowatt-hours
sold by Cleveland Electric in the third quarter of 1975 compared with 1974, and
, a 3.8% decrease of sales' in the second of two consecutive 12-month periods, the
earlier of which, the Board infers, began in calendar 1973. Based upon the total
CAPCO system capacity (taken for this' purpose as 12,000 Mw), the Board
, calculates that 'the above two percentage decreases in Cleveland Electric's Kwh
'sales would 'result in; respectively .. a 1%% and' a 1% decrease, to the sales
performance of the CAPCO system, assuming no changes attribut'able to sales oy
the other member utilities.
'" " ':,:,
- . ' .'"
'
, i 64. (Revised' S.P.I.D. Findirig, of Fact Paragraph 50) The above, very
, restricted update,of sales and load changes presented by the Coalition has been
"carefully considered in'the light of the body of evidence upon which the Board
'had based'lts,previous' finding regarding the need for the Perry units. Looking at
'the CAPCO 'system in its entirety; the rescheduled in-service dates for its various
'fossil and nuclear units'; and the consequent projection of system reserves, the
, Board finds that the new information offered by the Coalition provides no basis
,for either reopening the record or overturning the previous' findings of the Board
"regarding this issue. Accordingly, the Board reinstates its affirmative finding:of
'need for the PNPP on the proposed s c h e d u l e : ' " , ,
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65. (Reinstated S.P.I.D. Conclusion of law Paragraph 51) The Board has
reviewed the entire record of this proceeding, including all of the proposed
findings of fact and conclusions of law submitted by the Parties. All 'ofthe
proposed findings and conclusions submitted by the Parties -which '~re not
incorporated directly or inferentially in this Supplemental Partial Initial Decision
are herewith rejected as being unsupported in law or fact, or as being
" !'
unnecessary to the rendering of this Initial Decision.
66. (Reinstated S.P.ID. Conclusion of law Paragraph 52) These .Supplemental Conclusions are additions to the Conclusions of law contained in the
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Licensing Board's Partial Initial Decision dated September 18, 1974,84 and
Supplemental Partial Initial Decision dated October 20, '1974. 8 ~ The Board
concludes that based on the evidence of record and its review of the proposed
permanent dewatering system, there is still reasonable assurance that, subject to
the conditions set forth below, the proposed site is a suitable location for a
nuclear power reactor of the general size and type proposed from the standpoint
of radiological health and safety considerations under the Atomic Energy Act of
'1954, as amended, and rules and regulations promulgated by the NRC thereto .
. 67. (Reinstated S.P.LD. Conclusion of Law Paragraph 53) The' Board
concludes that 'the environmental review of the' proposed dewatering system
indicates that the environmental impact of the dewatering system would be
negligible and that the dewatering system does not materially affect the results
of the cost-benefit analysis in the Final EnVironmental Statement and the Partial
Initial Dedsion. This conclusion is subject to Applicants' commitment to
.monitor the drawdown of the water table, as indicated in paragraph 31 supra.
.' 68: (Reinstated S.P.I.D. Conclusion of Law Paragraph S4).The Bo'ard further
concludes that the Applicants have shown good cause why the limited work
activities authorized previously by the Acting Director should not be suspended.
With respect; to Applicants" Motion for Determination Pursuant to 10 CFR
§SO.lO(e) (3), dated December 4,.l97S,.as amended by Applicants' withdrawal
lof the request.to conduct certain activities related to the Reactor ,Building
·(paragraph 14 supra), the· licensing Board concludes. ,that there' are no
unresolved safety issues relating .to the activities described in Appendix B hereto
(as amended)" which would constitute good cause for withholding authorization
to conduct such activities. These conclusions are subject. to· the ,following
'conditions:
'. \
c.'I', ,
(a) limitation '.of 'available water in the 'event of a major accident
.~, accompanied by a seismic event (paragraph 37 supra);
. ' '.' (b) Satisfactory field· tests confrrming minimum values 'for ,the perI
meability and, compressive strength of the-porous concrete blanket (paraI graph 38 supra);
'.
. . '," (c) Satisfactory' design of, I pumping . components' and"monitoring for
methane to eliminate potential hazards (paragraph 39 supra); "
;".'
(d) Imposition of 'special construction' methods 'and subsequent tn'spec~ ., tions to' assure minimum deterioration of 'the Chagrin'shale (paragraph 41
:: :_. supra); and ;1,
'~1.
I .. ·•
"'~
', .. , '
l.. T [1 (e) Installation' of radiatiori monitors in the uriderdrain system (paragraph'42 supra),:
'
, . • ... ,', J,"
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p. 538.
RAI-74-10, p. 701.
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69 (new). The Board concludes that the geological anomalies investigated to
date at the Perry site do not constitute an unresolved safety issue if conditioned
by the following' commitments :made by the' Applicants (Appendix J to
Supplement 3 of the PNPP SER):
(a) The Applicants will. complete. the geologic mapping and photographing of the Chagrin shale under each safety-related building or structure
to be founded on shale, prior to placement of any concrete (or other
permanent cover) over·the founding bedrock. These maps and photographs
will be, formally submitted to the NRC Staff. No concrete or other
permanent cover will be placed under .safety-related buildings where any
. evidence or indication of degraded Chagrin shale as defined in commitment
. ,!
(b) observed, except as described in commitment (b)."
• (b) For those safety-related· buildings or structures. that· are to be
,founded on Chagrin shale, which has been observed during the geologic
mapping to have indications of weathering or other surficial indications of
degradation, the Applicants wiII remove all such degraded material, including
fractured Chagrin shale, brecciated gouges; clay seams and weathered ·shale .
. The Chagrin shale excavated below the. foundation level of safety-related
buildings pursuant to this commitment; 'will be replaced with lean concrete
having a minimum compressive strength of 1500 pounds per square inch and
coriforming ·to the procedures, codes, standards and specifications referenced
in Section 3.8.1.6.1 of the PSAR. Additionally, the excavations below the
foundation' . level 'pursuant to this' commitment, will be mapped and
photographed and these maps and photographs will be formally submitted to
the NRC Staff.
(c) The Applicants will also remove degraded Chagrin shale, as defined
'above, under those portions of the porous concrete blanket which would
otherwise be in contact 'withthe degraded shale and which are not under
safety-related buildings or structures, to a' depth of two feet below the
porous concrete blanket. The degraded Chagrin shale removed under the
porous concrete pursuant to this commitment will be replaced with either
lean concrete "(as . defined in commitment b) or with porous concrete
conforming to the specifications and procedures for the porous concrete
c" blanket. The Applicants will also remove degraded Chagrin shale two feet
.,beyond 'the perimeter of the porous concrete blanket for a depth of two feet
below the porous concrete blanket. Class A backfill will be .placed around
,the perimeter of the porous concrete;blanket in a manner to,assure that at
least two feet of Class A backfill separates the porous concrete blanket from
any degraded Chagrin shale (as defined in commitment (b» which is not
removed pursuant to this commitment.
70. (Reinstated S.P.ID. Conclusion of Law Paragraph 55) J'he Licensing
Board concludes that, based on the evidence of record concerning events since
,

..
'
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the Partial Initial Decision and Supplemental Partial Initial Decision relative to
the need for PNPP capacity in the CAPCO service area, there is a demonstrated
need for power that justifies the construction of the Perry plant on its present
schedule.
',I
,

,

IV. ORDER
WHEREFORE, in accordance with the Atomic Energy Act of 1954, as
amended, and the Rules of Practice of the Commission, and based on the
findings and conclusions set forth herein, IT IS ORDERED that the Director of
Nuclear Reactor Regulation should not terminate or suspend ,work activities
previously authorized with respect to Perry Nuclear Power Plant Units 1 and 2.
'The Board also ORDERS that the Director of Nuclear Reactor, Regulation is
authorized to, permit the conduct of the activities described' in" Appendix B
hereto (as amended by Applicants' withdrawal of items C.I.b. through C.I.e.)
with respect to the Perry Nuclear Plant, Units 1 and 2.
IT IS FURTHER ORDERED, in accordance with 10 CFR § §2.760, 2.762,
2.764, 2.785 and 2.786 that tIDs' Decisio'n shall constitute the final decision of
the Commission on January 30, 1976, which is thirty (30) days after the date of
issuance of this Decision, subject to, any review, pursuant to the above-cited
Rules of Practice. Exceptions to fhis Decision may be filed ,within seven (7) days
'after service of this Supplemental Partial Initial Decision and a brief in support
of such exceptions may be filed by any party within fifteen (15) days (twenty
[20] days in the case of the staff) thereafter. Withln'fifteen (15) days of the
filing and service of the brief of appellant (20 days in the case of the Staff), any
other party may file a brief in support of, or in opposition to, such exceptions.
It is so ORDERED.
",
I
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Frank F. Hooper, Member
Gustave A. Linenberger, Member
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,John M. Frysiak,.Chairman
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Issued this 31st day of December, 1975
at Bethesda, Maryland.
(The appendixes are omitted from this publication but are available at NRC's
Public Document Room, Washington, D. C.)
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I. PRELIMINARY STATEMENT
1. On September 20, 1973, the Atomic Energy Commission, the, predecessor
of the Nuclear Regulatory Commission ("Commission"), docketed the application of Commonwealth Edison Company, ("Applicant") for authorization to
construct and operate four substantially identical pressurized wat~r, reactors at
sites in Dlinois designated by the Applicant as Byron and Braidwood.,
'
2. In July of 1974, the Regulatory Staff ("Staff') issued Final Environmen·
tal Statements (FES) for both Byron and Braidwood Stations. On July 10,1974,
Applicant requested ,that limited Work Authorizations ("LWA") be issued for
both Stations authorizing .various, activities covered by 10 CFR §50.l0(e)(I). ,
Hearings were subsequently held concerning the environmental effects of these
facilities and, the suitability of the sites for nuclear power plants of the general
size and type proposed. Thereafter, on December 6, 1974, with respect to Byron.
Station (RAI 74·12, p. 1006), and on January 8,,1975, with respect to ,
Braidwood Station (RA! 75-1, p. 1197), the Atomic Safety and licensing Board
("Board") issued Partial Initial Decisions reviewing the backgroun~ of the
application, generally describing the facilities and sites, and summarizing its
inquiries into environmental matters and the suitability of the sites. In its Partial
Initial Decisions the Board made all of the findings required by Appen'dix D to
10 CFR Part 50, in accordance with the National Environmental Policy Ac~, as a,
prerequisite to the issuance of a constr~ction permit and determined that ~ere
is reasonable assurance that the proposed sites are suitable locations for nuclear
p0:-ver plants of 'the size and, type contemplated. The Dir~ctorate of Licensing
issued LWAs permitting various activities within the scope of 10 CFR ,
§50.10(e)(I) on December 13, 1974, for Byron Station, and January 14,1975,
for Braidwood Station.
,'
3. The Staff issued its Safety "Evaluation for the Byron and Braidwood
Stations ("SER") on April 4, 1975. The Advisory Committee on Reactor
Safeguards (ACRS) completed its review of the application at its meeting on
May 8-10,.1975, and issued its findings on May 13, 1975. Two ,supplements to
the SER ("SER Supp. 1" and "SER Supp. 2") ~ere issued' in August and
October 1975, in which the Staff evaluated additional information submitted by
the Applicant and addressed the comments made by the ACRS.
4. On . July 29, 1975 (for Byron Station), and August 7,,1974 (for
Braidwood Station), the Applicant requested authorization to conduct certain .
additional activities, including subsurface preparation and foundation
installation, pursuant to 10 CFR §50.l0(e)(3)(i). An evidentiary hearing was,
held on August 26, 1975, for consideration of all matters relevant to Applicant's.
request, and on October 29, 1975, the Board issued a Second Partial Initial
Decision in which it made
of the findings required under 10 CFR
§50.l0(e)(3)(ii) nece'ssary for the additional authorization requested by the

all
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Applicant. Because the Applicant's request included some safety·related activi·
ties, the Board reviewed the Applicant's quality assurance program, heard
testimony from Mr. Shewski, the Applicant's Corporate Manager of Quality
Assurance, and found that the Applicant's quality assurance program meets the
requirements of Appendix B to 10 CFR Part 50. The Directorate of licensing
issued additional limited work authorizations for the Byron and Braidwood
Stations permitting various activities within the scope of 10 CFR
§50.l0(e)(3)(i) on October 30, 1975. In addition, testimony was adduced
relative to faults at the Byron site (Tr; 70, 809) and effects of compliance with
Appendix I of 10 CFR 50 (Tr. 777).
.
5. This Decision deals with the remaining radiological health and safety
considerations specified in the Notice of Application for Construction Permits,
published in the Federal Register on October 26, 1973 (38 Fed. Reg.. 29634).
The Board has previously made detailed findings of fact in its three' Partial Initial
Decisions referred to above. Those findings will not be repeated except where
necessary for clarity, and the Board affirms all of its previous findings in this
matter except as expressly modified herein. By Order of October 24, 1975 (40
F. R. 51098), the Board set an evidentiary hearing for consideration of all
remaining matters relevant to the issuance of the construction permits. That
hearing was held on'November 18, 1975, at Bethesda, Maryland.
6. The Commission has recently completed rule making hearings to estab·
lish numerical guides and limiting conditions for operation of light.water~'
cooled reactors to reduce radioactive material in their effluents to levels which
are as low as practicable. (Docket No. RM.50.2) The health effects of radiation
at various exposure levels were thoroughly considered in the development of
release guides in that proceeding. The Applicant has demonstrated that the
effluents from the proposed facilities will meet these numerical guides, which are
now contained in Appendix I to 10 CFR Part 50. (See Paragraphs 33, 34, and 35
herein) Surveillance and monitoring during operation are used to verify that
exposures are not significantly greater than expected.
7. Ms. Mary Tisue made a limited appearance on November 18, 1975, on
behalf of herself, Concerned Citizens of Wisconsin, and a group in Rockford
composed partially of members of the League of Women Voters. She expressed
some general concerns about nuclear power, and, in connection with comments
concerning the geologic st'ructures found at the Byron Station,' questioned
whether a 1972 earthquake centered n'ear Beloit, Wisconsin, had been considered
in establishing the design basis earthquake for" the Byron Station. (Tr. 848) The
geologic investigation undertaken at the Byron 'Station site and the Board's
findings with respect to that issue are found below at Paragraphs 15-19 and in
the Second Partial Initial Decision. Dr. George Heim, an expert geologist
employed by Applicant's Architect·Engineer, Sargent & Lundy, testified that the
1972 earthquake was one of the earthquakes specifically considered with respect
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to the seismic design of the Byron plant and suitability of the Byron site. (Tr.
914)
8. The record in this proceeding consists of the entire record, including
exhibits previously considered by the Board in reaching its Partial Initial
Decisions concerning site suitability, environmental matters and the expanded
limited work authorizations; all material pleadings flIed since the issuance of
those decisions; the transcript of the evidentiary hearing held on November 18,
1975; 10 exhibits introduced by the Staff on November 18, 1975; and two
exhibits introduced by the Staff pursuant to motion of November 20,1975. The
record includes the Applicant's Preliminary Safety Analysis Report ("PSAR"),
the general information portion of the application, the Staffs SER and two
Supplements thereto ("SER Supp. 1" and "SER Supp. 2"), and the final report
of the ACRS. A (ull listing of the exhibits introduced on Or after November 18,"
1975, appears as Appendix A to this decision. (Appendix A is omitted from this
publication but is available at NRC's Public Document Room, Washington,
D.CJ
.
9. On November 3, 1975, the Board notified the "Staff and the Applicant
that in addition to considering any other relevant matters, it wished the Staff to
address the following items at the construction permit hearing: (a) The
Applicant's approach to secondary water chemistry control as it relates to the
protection of steam generator tube integrity; (b) The effect of asymmetric
blowdown forces on the reactor vessel supports; (c) The status of the geological
studies supporting the Staffs conclusion at SER Supp. 2, p. 2-2, that the faults
discovered at the Byron site are not capable faults as defined in Appendix A to
10 CFR Part 100; (d) The status of compliance with Institute of Electrical and
Electronics Eniineers (IEEE) standards for seismic and environmental qualification 'of electrical equipment; and (e) Turbine missiles. The Board indicated that
the Applicant might supplement the Staffs discussion on these issues, as
appropriate. Testimony concerning each of these items was presented at the
~ri~
.
'
"
.
10. Pursuant to 'the notice of hearing, and in the absence of any matters in
controversy, the Board must determine:
1. Whether in accordance with the provisions of 10 CFR §50.35(a):
(a) The Applicant has described the proposed design of the facilities
including, but not limited to, the principal architectural and engineering
criteria for the design, and has identified "the major features or components
incorporated therein for the protection of the health and safety of the
public;
.
(b) Such further technical or design information as may be required to
complete the safety analysis, and which can reasonably be left for later
consideration, will be supplied in the final safety analysis report;
(c) Safety features or components, if any, which require research and
development have been described by the Applicant and the Applicant has
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identified, and there will be conducted a research and development prograJU '
reasonably designed to resolve any safety questions associated with such
features or components; and
(d) On the basis of the foregoing, there is reasonable assurance that (i)
such safety questions will be satisfactorily resolved at or before the latest
date stated in the application for completion of construction of the .
proposed facilities, and (ii) taking into consideration. the site criteria
contained in 10 CFR Part 100, the proposed facilities can be constructed'
and operated at the proposed location without undue risk to the health and
safety of the public .

. ' 2. Whether the Applicant is technically qualified to design arid constru~t the,
proposed facilities;
' .
.
3. Whether the Applicant is financially qualified to desi'gn and construct the .
proposed facilities, and
4. Whether the issuance of permits for construction of the facilities will be .
inimical to the common defense and security or to the health and safety of the
public.
.

II. FINDINGS OF FACT-RADIOLOGICAL
HEALTH AND SAFETY .

,

,

A. DESCRIPTION OF APPLICATION AND STAFF ANALYSIS
t

·11. The PSAR contains a description and safety assessment of the sites (Ch.
2) and of the preliminary design of the facilities (Chs. 3·12), including those
reactor systems that are essential to health and safety. Various safety.related
matters involved in the operation of these facilities and postulated accidents are
analyzed (Ch. 15), and the effectiveness of the engineered safety features
limiting their effects are evaluated (Chs. 6 and 15). The PSAR and the general
information portion of the application (Westermeier Ex. 2) also include
descriptions of. the financial qualifications of the Applicant; the. technical
qualifications of the Applicant, its NSSS' vendor, and its architect-engineer to
design and construct the proposed facilities; and the quality assurance program
to be applied to the design, fabrication, construction, and testing of the facility.
(Ch. 17) The Board finds that the Applicant has submitted all information
required by the Commission's regulations for issuance of a construction permit.
, 12. The Staff has performed an extensive technical review and evaluation of
the data and information submitted by the Applicant in the PSAR, as amended.
As a result of this review and its own independent analysi~, the Staff issued the
SER (Staff Ex. 4), the SER Supplement No. 1 (Staff Ex. 5), and the SER
Supplement No.2 (Staff Ex. 14), which concluded that all outstanding matters
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had been completed in a manner satisfactory to the Staff (SER Supp. No.2 at
21-1) and that issuance of permits for the construction of the facilities will not be
inimical to the health and safety of the public (SER at 21-1). '
13. The, SER and Supplements Nos. 1 and 2 delineate the scope and
summarize the results of the Staff technical evaluation relative to the
radiological health and safety aspects of the proposed facilities, including site
characteristics (SER §2); design criteria for the reactor, structures, components,
equipment, and related systems (SER § §3, 4, 5, 6 and 7); radioactive waste
management and radiation protection (SER §§1l, 12); accident analysis (SER,
§ 15); quality assurance matters (SER § 17); the ApplicanCs financial qualifications (SER §20); and matters concerning the common defense and security of
the United States (SER § 19). Section 1.6 of the SER lists various modifications
to the design of the facilities as originally proposed which were required by the
Staff as a result of its review and numerous meetings with the Applicant and its
contractors., The Board has considered the PSAR and amendments thereto and
the SER and its supplements. The Board finds that the Staff's technical review
and safety evaluation are comprehensive and adequate.
! ,

B. SITE SUITABILITY
14. The Board has previously made detailed findings of fact describing the
Braidwood site in its Partial Initial Decision dated January 8. 1975 (LBP-75-1 at
RAI-75-1 p. 1197). We have now considered the additional material and Staff
anatysis presented in 'the SER and Supplement No.1, including the Staffs
analysis of offsite 'radiation doses resulting from' postulated accidents and
routine releases. We find no reason to alter our previous findings that "the
pro'posed site is a suitable location for two nuclear power reactors of the general
size and type propo'sed from the standpoint of radiological health and safety
considerations under the Atomic Energy Act and the rules and regulations of the
Commission." The Board has further considered the characteristics of the site in
light of the particular design proposed 'and finds that the Braidwood site and the
facility design conform to the requirements of 10 CFR Part 100 for operation of
the reactors at their design power level.
15. In its Partial Initial Decision dated December 6, 1974, the Board
(LBP-74-87 at RAI-74-12 p. 1006) Mscribed the Byron site and evaluated its
suitability for nuclear power reactors of the general size and type proposed from
the standpoint 'of radiological health and safety considerations. The Board
found, on the basis of the information then available for its review, that there is
reasonable assurance that the site is suitable for nuclear reactors of the general
size an'd type proposed. During excavation at the Byron site, the Applicant
determined that there have been small amounts of displacement along several
joints in the rocks underlying the site. In view of this development, the Board, at
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a previous hearing, extensively considered this matter and determined that there
was no reason to modify its previous findings. (Paragraphs 15·22 of the Board's
Second Partial Initial Decision of October 29,1975.) At the time of the previous
hearing, the Applicant was continuing its fault specific geotechnical investiga·
tion, and the Staff had not yet analyzed all of the data collected by the
Applicant. (Tr. 815) In Supplement No.2 to the SER, published on October 17,
1975, the Staff concluded that the faults are not capable faults as defined in
Appendix A to 10 CFR Part 100. (SER Supp. 2 §2)
16. At the Board's request, Dr. Robert E. Jackson, the Staff geologist
investigating this matter, testified with respect to the- status of the Staffs
investigation and the support for the Staffs conclusion at SER Supp. 2, p. 2·2.
Dr. Jackson and geologists from the United States' Geologic'· Survey have
completed their review of the analysis made of-a residual soil which overlies the
fault and which in tum is capped by glacial material. (Tr. 898) The unfaulted
glacial material is no less than 250,000 years old. They concluded that the last
faulting at the site can be demonstrated' to have occurred more 'than 250,000
years in the past. Studies of the tectonics of the region indicate a likelihood that
the faults occurred at least 65 million years ago. (Tr. 898.899) Dr. Jackson
reaffirmed his opinion that the faults are not capable within the meaning of
Appendix A to 10 CFR Part 100. (Tr. 900)
17. Dr. George E. Heim, geologist for the Applicant's architect-engineer, and
Dr. H. B. Willman, geologist for the Illinois Geologic Survey, explained for the
Board the results of the fault specific investigation recently completed at tlie
Byron Station by the Applicant. Dr. Heim testified that since his last appearance
before the Board, he has had the opportunity to inspect the largest of the small
. faults (designated by the Applicant as Fault No. 10·34) at the deepest part of
.the excavation. The exploratory trenches which were dug to trace the length of
Fault No . .10·34 have been completed, and the fault is now known to have a
maximum length of 1800 feet. The vertical displacement of the bedding planes
at Fault No. 10·34 varies at different depths, ~th a maximum displacement of
six. inches. The unfaulted soils overlying other small faults at the site are, the
same as those which overlie Fault No. 10·34. This observation indicates that
these faults have a similar history of development. All of the data collected
recently are in agreement with the conclusions presented by Dr. Heim in his
earlier testimony. Dr. Heim concluded that the geologic history of Illinois
indicates the faults were most likely formed at the end of Paleozoic time (225
million years ago), and that they are overlaid with unfaulted soil which is most
likely Tertiary in age (over one million years old). The faults are unrelated to
any known macroseismicity in northern Illinois. Dr. Heim stated that the faults
are non·capable, and that the discovery of the faults should not require any
modifications to the design of the plant; nor are they of concern regarding the
safety of the facility. (Heim, 1·6 following Tr. 904)
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18. Dr. H. B. Willman, whose extensive professional qualifications were
presented to the Board at the August 26, 1975, hearing, revisited the site with
Dr. T. C. Buschbach, also of the Illinois State Geologic Survey, on October 21,
1975, when the excavation had reached near maximum depth. Dr. Willman
described for the Board the strata exposed in the excavation. Dr. Willman stated
. that the observable variable vertical displacement of Fault No. 10-34 indicates
. ,that the displacement along the fault was probably caused by interbed solution
'and is not tectonic in origin. (Willman, 4-5 following Tr. 906) At the request of
the Board, Dr. Willman described the process referred to as interbed solution,
not accompanied by earthquakes or shocks. The variable vertical displacement of
the fault is caused by different rates of solution along bedding planes which are
deeply buried. Because interbed solution most likely occurred when the site was
deeply buried under now eroded soil and rock, the evidence suggests the
displacement of faults occurred 200 million years ago. (Tr. 911-912) Dr.
Willman explained that the regional geologic history suggests that if the
'displacement along the faults was not caused by interbed solution, but rather is
tectonic in origin, it is equally as old. The evidence at'the site itself can
demonstrate' that the last movement occurred at least 500,000 years ago. (Tr.
911, Willman, 5-6)
19: The Board has reviewed the substantial analyses with respect to the small
faults at the Byron site by both the Staff and the Applicant. All of the evidence
indicates, and the Board finds; that the faults underlying the Byron site are not
capable faults within the meaning of Appendix A to 10 CFR Part 100. The
Board has also considered the characteristics of the Byron site as analyzed by the
Staff in Section 2 of the SER and Supplements 1 and 2, in light of the particular
design proposed for the facility, and finds that the Byron site and facility design
conform to all of the requirements of 10 CFR Part 100 for operation of the
reactors at their design power level.
.C. DESCRIPTION AND SAFETY EVALUATION OF
THE PROPOSED FACILITIES
20. The 'four nuclear power plants, which are the subject of the application,
are described in the PSAR and the SER (PSAR § 1.2, SER § 1.2). The facility
will utilize pressurized water reactors provided by Westinghouse. The Nuclear
Steam Supply System ("NSSS") for each unit will be housed in a containment
building consisting of a steel-lined, reinforced concrete, structure, designed to
confine safely the radioactive material that could be released in the unlikely
event of an accident (SER § 1.2). Each of the proposed reactors will be designed
to operate at a thermal power of 3411 megawatts (MWt), which corresponds to a
~et electrical output of about 1120 (MWe) (SER §4.4). Ail plant safety systems,
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including' containment and engineered safety features, are designed and
evaluated for operation, with appropriate safety margins, at this power level.
21. The Nuclear Steam Supply Systems (NSSS) for the proposed Byron and
Braidwood units will each include a pressurized water reactor and four coolant
loops connected in parallel to the vessel. ,Each loop will be equipped with a
coolant pump, two loop stop valves, and a steam generator; a pressurizer will be
connected to O:1e of the loops. (SER §5.1) The proposed reactor fuel elements
for each unit will employ Zircaloy-clad fuel rods with welded end plugs. Pellets
of slightly enriched uranium dioxide are sealed in the tubes, which are internally
pressurized with helium. (SER § § 1.2 and 4.2_1) The four units will use fuel
assemblies with a 17 X 17 fuel rod array. This fuel assembly furnishes' more
linear feet of fuel in a fixed reactor size than did the earlier 15 X 15 fuel
assembly designs, and hence a lower linear power density (SER §4.3).
22_ The steam generators serve as heat exchangers, transferring energy from
the reactor coolant to the secondary water. This heat transfer serves to cool ,the
reactor and to provide steam to drive the turbine generator. The reactor coolant
flows inside U-shaped tubes, which are in tum immersed in the secondary water
circulating through the steam generator shell. The steam generator tubes form
part of the reactor coolant pressure boundary.
"
23. Prior to the hearing on November 18, 1975, the Board requested
information with respect to the secondary water chemistry which the Applicant
will employ to maintain steam generator tube integrity. Dr. Frank M. Almeter, a
Staff Materials Engineer with primary responsibility for the Staffs safety
evaluation of steam generator tube corrosion observed at various facilities,
described the Applicant's steam generator and secondary water chemistry. The
steam generators for the proposed facilities are of an advanced design"with
improved secondary waterflow characteristics. This feature provides more
tolerance for occasional lack of water chemistry control. The Applicant will be
using an all-volatile water treatment chemistry, which has been shown to
minimize the probability of tube degradation; and there are provisions for
monitoring the secondary water for the presence of impurities or re'actor coolant
leaks before significant tube degradation or deterioration of'tube integrity can
occur. The steam generator design permits access for in-service inspection to
detect and plug tubes with incipient degradation. The Staff believes that these
measures are adequate and' that there is rio reason to believe plant safety will be
compromised by steam generator tube degradation. (Almeter, p. 1-3 following
Tr. 874) If future Staff investigations or inspections at similar operating facilities
indicate 'a need, post-constr'uction permit design changes may be reqUired.
(Alineter, p. 2)
24. The Board requested a further explanation of how the redeSign of the
steam generators and the other improvements would reduce the problem of tube
degradation. Dr. Almeter stated that the proposed Byron-Braidwood steam
generators are of a newer model than the steam generators with which problems
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had been encountered at other facilities. The new design incorporates a different
tube pitch and better baffles for incoming water, thereby allowing better
circulation within the steam generator~ The new design limits crevices at the
tube·tube sheet interface. {Tr. 877} These changes will reduce the accumulation'
of sludge and the existence of hideout conditions that can cause degradation of
the steam generator tubes. {Tr. 876} Dr. AImeter explained that the sodium
phosphate treatment recommended for the earlier steam" generators permitted
the accumulation of harmful chemicals within the steam generator. The
all·volatile water treatment which the Applicant will employ will eliminate
oxygen and control the pH of the secondary water" without the need to add
chemicals that can accumulate within the steam generator. {Tr. 880-881} In
response to a question by the Board, Dr. AImeter stated that 'full·flow
demineralization to eliminate solids in the secondary water is not necessary for
the protection of the steam generators" for the proposed facilities. The proposed
steam generator design includes blowdown "capability to eliminate any accumulation of solids, as well as adequate condensate and secondary water chemistry
monitoring to detect the presence of i!llpurities that might accumulate. {Tr. 884}
Dr. AImeter also pointed out that since 1974 the NRC has required frequent
in·service inspections of the steam generator tubes. {Tr. 882} "
25. James T. Westermeier; the Applicant's project engineer for the proposed
facilities, also testified about the Applicant's program to control secondary
water chemistry. Mr. Westermeier explained that the condenser has various
design features that" will prolong condenser tube life and make it easier to
identify and isolate condenser tube leaks. Condenser tube leaks are the main
source of impurities in the secondary water. These features will assist the
Applicant in eliminating secondary water impurities. {Tr. 887-889} Mr.
Westermeier concluded that the proposed design is such that the Applicant will
be better able to maintain proper secondary water chemistry and that the
required in-service inspections of the steam generator tubes are· adequate to
maintain tube integrity. {Tr. 889} While the design includes space for condensate
demineralizers, if ever required, Applicant believes that its control measures are
more appropriate. {Tr. 888-890}
.. ,
26. Each containment structure houses the nuclear steam supply system and
certain components of the engineered safety systems. {SER §6.2.1} The
containments will be steel-lined, pre"stressed concrete structures anchored in the
bedrock under the ·sites. Each is designed for an internal pressure of 50 psig
.{SER §6.2.1}, which is sufficient to withstand the internal pressure associated
with any loss-of-coolant accident (LOCA) {SER §6.2.1}. The Applicant has
calculated the maximum internal pressure from a postulated LOCA to be 43.1
psig using very conservative assumptions about initial conditions. (pSAR §6.2,
SER §6.2.1) Independent calculations by the Staff of the maximum anticipated
pressure confirm the results obtained "by the Applicant. (SER §6.2.1) The
containment systems, along with other engineered safety features, are designed
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to protect the public from potential radiological consequences resulting from a
postulated LOCA (SER §6). These systems will assure that the radiological
consequences of postulated accidents will not exceed the guideline values in 10
CFR Part 100, (SER § 1.5)
,
27. Each facility will have a number of engineered safety features designed
to prevent an accident and to minimize its severity and mitigate its consequences
in the event an accident should occur. These features include the containment
heat removal systems (SER §6.2.2), the containment air pUrification and
cleanup systems (SER §6.2.3), the containment isolation systems (SER §6.2,4),
the cO'mbustible gas control systems (SER §6.2.5), and the EeCS (SER §6.3).
28. The Applicant's emergency core cooling system (ECCS) will be designed
to provide emergency core cooling during those postulated accident conditions
where it is assumed that mechanical failures in the reactor coolant system piping
result in losses of coolant (LOCA) from the reactor vessel greater than the
available coolant makeup capacity using normal operating equipment. The ECCS
is also designed to protect against steam line break consequences. The Applicant
submitted (PSAR Amendment 12) and the Staff reviewed a performance
evaluation of the ECCS. The analyses submitted were based on the Westinghouse
emergency core cooling system evaluation model which was previously reviewed
and determined by the Staff to be an acceptable model for the class of
pressurized water reactors that includes the Byron and Braidwood reactors.
(SER Supp. 2 §6.3.3) The analyses identified the worst break as the
double-ended, guillotine break in the cold leg. The calculated peak clad
temperature reaches 2178 degrees Fahrenheit, which is within the acceptable
limit of 2200 degree Fahrenheit specified in Section 50,46(b) of 10 CFR Part
50. In addition, the calculated maximum local metal-water reaction of 7% and
the total core-wide metal-water reaction of less than 0.3% are well below the'
allowable limits of 17% and 1%, respectively. The Staff required consideration of
a LOCA and the simultaneous failure of specified motor operated valves, as well
as implementation of procedures to prevent boron concentration buildup in the
reactor core following a LOCA. (SER Supp. 2 §6.3.3) On the basis of its review
of the performance evaluation of the ECCS, the Staff concluded that: (1) the
postulated loss-of-coolant accident analyses that were performed are. in
conformance with the requirements of Appendix K to 10 CFR Part 50;(2) the
performance evaluation conforms to the peak clad temperature, maximum
oxidation, and hydrogen generation criteria specified in 10 CFR §50,46; (3) the
ECCS performance will be adequate, despite any postulated failure of a single
component; (4) adequate systems are available to provide long-term core
cooling; and (5) the proposed design of the ECCS is acceptable. (SER Supp. No.
2 §6.3.5) The Board has reviewed the Staffs analysis and concurs in its
conclusions.
29. The engineered safety features will be designed to be capable of assuring
safe shutdown of the reactors under various postulated design basis accidents ..
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They will be designed to Category I standards and will function even with the
complete loss of offsite power. As with the ECCS, the components and systems
will be provided in sufficient redundancy so that a single failure of any
component or system will not result in the loss of the capability to achieve safe
shutdown of the reactor. (SER §6.l)
30. In response to the Board's pre·hearing request that the Staff be prepared
to comment on the status of environmental and seismic qualification of Class
I·E electrical·equipment for the proposed facilities, Mr. Thomas A. Ippolito,
Chief of the Electrical, Instrumentation and Control System Branch, and Mr.
Daniel G. McDonald, Jr., a Reactor Engineer in that Branch, testified that this·
matter is currently the subject of generic review by the Staff. They further
stated that the Applicant has agreed to "pursue the qualification program on a
generic basis between. the Staff and' Westinghouse" (Tr. 866). The review will
include an analysis of the equipment proposed for the facility (Tr. 868). Mr.
Ippolito stated that IEEE 323, 1974 added two significant criteria to those
contained in IEEE 323, 1971. The 1971 standards required that electrical
equipment be qualified to operate under all anticipated environmental condi·
tions. The 1974 standards require that the equipment also operate with a margin
in addition to the anticipated conditions. The 1974 standards also require that
the effect of aging on the equipment be considered in order to ensure proper
operation at any time within the expected lifetime of the equipment. (Tr. 869)
As previously stated, the Staff review of the Westinghouse generic qualifications
program is just beginning. At present, no qualification problems are foreseen for
equipment to be installed at the Byron and Braidwood Stations (Tr. 869). It is
possible that, as a result of the Staffs review of the Westinghouse qualification
program, some changes to the equipment currently proposed for the facilities
may be required. However, these changes will not involve major design changes
nor will they require structural modification. (Tr. 868·869)
.
31. At the request of the Board, Dennis M. Crutchfield, John Bums, Jr., and
Ronald Gamble of the Staff, testified to update the turbine missile discussion at
SER Supp. 1, page 18·1. The ACRS, in its report, identified potential damage
caused to critical components by turbine missiles as requiring further review. Mr.
Crutchfield stated that the Staff is currently engaged in, and will complete
within a year, a generic study of turbine missiles. (Tr. 895.896) Any additional
measure that might be required would be designed to reduce the probability of
turbine failure and would not involve a structural redesign to mitigate the
consequences of a failure. These measures could involve reassessment of the
turbine overspeed protection system .and changes to some plant operating
procedures, which could be implemented during construction of the propo'sed
facilities. (Crutchfield, p. 1·2 following Tr. 894) In response to questions from
the Board, Mr. Crutchfield testified that the Staff does not anticipate any need
for changes to the turbine design, but rather may require changes in the warm-up
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procedure for the turbine to change the rate at which the turbine snaft and
blades will reach their operating temperature. (Tr. 896-897)
32. In May, 1975, the 'Staff was informed by another licensee that
asymmetric loading resulting from a postulated pipe rupture may not have been
taken into account in the original design of the reactor pressure vessel support
system at some' stations. The Staff is currently taking steps to review this
problem on a generic basis. (SER Supp. 2, p. 5-1) Before the hearing in this
matter, the Board requested that the Staff be prepared to support at the hearings'
its conclusions (SER Supp. No.2) that the Applicant can properly account for
these forces during the final design of the reactor support system. Mr. Robert J.
Bosnak, a Senior Mechanical Engineer in the Division of Technical Review,
explained that the Staff has had continuing discussions with the nuclear steam
supply system'division at Westinghouse, and these discussions indicate that the
forces can be adequately considered in the design. Westinghouse will calculate
the asymmetrical forces on a time history basis arid determirie the maximum
anticipated total force. The various forces involved in creating the asymmetric
loads on the reactor vessel support systems do not peak simultaneously. (Tr.
919) For simplicity in calculation, earlier calculations of these forces by
Westinghouse for other facilities had made an assumption of simultaneous loads.
In response to a question by the Board, Mr. Bosnak said that even if.it were
determined that all of the forces peaked simultaneously, once the deSigner knows
the magnitude of the forces, it is possible to design the reactor pressure vessel
support system to account for them. (Tr. 918-921) In a letter dated
September 30, 1975, the Applicant verified to the Staff that the final design of
the support system will include provisions for the asymmetric forces. (SER
Supp. 2, p. 5-1) On the basis of the above and of Supplement No.2 to the SER,
the Board finds that there are reasonable assurances that this item will be
resolved satisfactorily prior to plant operation.
33. During-'routine operation of the facilities, small quantities of radioactive
materials will be released to the environment. Treatment will be provided for
those effluents by the radioactive waste management system, which will be
designed to provide for the control, handling, and treatment of radioactive
liquid, gaseous, and solid wastes. (SER § 11.0) The Board-has previously issued
its environmental decisions and made all of the findings required by Appendix D
to 10 CFR Part 50, including an evaluation of the environmental effect of the
routine radioactive releases. Subsequently, the Commission issued its Opinion in
RM 50-2, NRCI-75-4R page 277, April 30, 1975, in which it promulgated guides
for design objectives to limit radioactive effluents from light-water-cooled
reactors to levels that are as low as practiCable, as required under 10 CFR
§50.34(a). These gUides, which are contained in Appendix I to 10 CFR Part 50
and became effective on June 4, 1975, set maximum limits for the allowable'
estimated annual dose to any individual from exposure' to the radioactive
effluents from any single reactor. In addition, the guides require that an
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applicant for a construction permit include in the design of his radioactive waste
treatment systems all equipment that can, with a favorable cost/benefit analysis
as determined by Appendix I requirements, reduce the total exposure to the
population within 50 miles from the reactor. At the hearing held on August 26,
1975, the Board heard testimony from both the Staff and the Applicant. On the
basis of the Staffs upper bound testimony the Board determined that it was
unlikely that compliance with Appendix I would upset the previously reviewed
cost/benefit analysis which was performed pursuant to the National EnvironmeritalPolicy Act. Actual compliance with Appendix I was not established at
that time, however, as the Staff was in the process of reassessing the models and
assumptions from which compliance could be established. On September 4,
1975 (40 P.R. 40816), the Commission amended Appendix I to provide
applicants who have filed applications for construction permits that were
docketed on or after January 2, 1971, and before June 4, 1976, the option of
dispensing with the cost/benefit analysis required by Paragraph II.D of Appendix
I. Instead, such applicants can establish compliance with the Guides on Design
Objectives for light Water·Cooled Nuclear Power Reactors proposed in the
Concluding Statement of Position of the Regulatory Staff in Docket RM-50·2
(the "Annex"). By letter to the Commission dated September 30, .1975, the
Applicant 'elected to comply with the September 4, 1974, amendment to
Appendix I. (Statement of F. P. CardiIe, p. 2 foIl owing Tr. 927)
34. Dr. Frank J. Congel and Mr. Francis P. Cardile testified, describing the
detailed assessment performed by the Staff to determine if the proposed
facilities met the design objective doses contained in Appendix I and the Annex.
Mr. CardiIe, nuclear engineer in the Effluent Treatment Systems Branch, stated
that the Staff has evaluated the radioactive waste management systems proposed
for the Byron and Braidwood facilities. These systems are described in the
common SER at § 11 and in each FES at §3.5. On the basis of information
supplied by the Applicant, more recent operating data applicable to the
proposed facilities, and changes in the calculational models, the Staff has
generated new source- terms to determine conformance with Appendix I.
(Statement of Mr: Cardile foIlowing Tr. 927) These new source terms were
calculated using models and methodology described in Draft Regulatory Guide
I.BB. (Staff Ex. 16)
35. On the basis of the radio nuclide releases presented in Attachments 1 and
2 to Mr. Cardile's Statement, and using the models described in Draft Regulatory
Guide l.AA (Staff Ex. 15), the Staff calculated the radiation dose to the
maximum exposed individual resulting from the radioactive releases from the
proposed facilities. (Congel 2nd Statement, p. 1-4 following Tr. 925) The
estimated total annual dose, to the maximum exposed individual in the
unrestricted area reSUlting from the calculated total annual release of radioactive
material from the proposed facilities is reproduced in Tables 1A, 1B, 2A and
2B, attached to Dr. Congel's statement. Table lA updates and rephices parts of
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Tables 5.5 and 5.6. of the Byron FES. Table 2A replaces parts of Tables 5.4 and
5.5 of the Braidwood FES. The Staff found that estimated doses resulting from
the calculated releases from each of the proposed facilities are within the design
objectives contained in Appendix I and the Annex. (Congel, p. 4) The radiation
and source terms reported by the Staff at the hearing differ somewhat from
those reviewed by the Board in the environmental hearings and.from the upper
bound estimates reviewed at the, time of the Applicant's request for an
expanded limited work authorization. The record (Tr. 663, 798, 933, Lahti, pp.
5, 9-11, Congel 2nd Statement, p. 2) as supplemented by Draft Regulatory
Guide l.AA, "Calculation of Annual Average Doses to Man from Routine
Releases of Reactor Effluents for the Purpose of Implementing Appendix I,"
and Draft Regulatory Guide I.BB, "Calculation of Releases of Radioactive
Materials in .Liquid and, Gaseous Effluents from Pressurized Water Reacto'rs
(PWRs)," reflects the reason for these differences. Pursuant to the Board's
request, Draft Regulatory Guides l.AA and l.BB were, made available to the
Board and entered into evidence to enable the Board properly to review the
Stafrs findings. On the basis of its review of the material presented in Section
5.3, of the FES, the Staff analysis in SER § 11 and SER Supp. 2 § 11, and the
testimony presented at the hearing, the Board finds that the Applicant's
radioactive waste management system is capable of reducing effluents to the
lowest practicable levels and is in'compliance with 10 CRF Part 20 and 10 CFR
§50.34(a) as defined in Appendix I to 10 CFR Part SO, and as further modified
in 40 F.R..40816, September 4,1975. The Board also finds that neither the cost
of compliance with Appendix I nor the radiation doses that may result.from
plant operation would significantly alter the results of the Board's previous
review of the NEPA cost/benefit analysis.
36. On the basis of our review of the documentation and testimony related
to the design of the facilities in this proceeding as discussed above, including the
information supplied in response to the Board's requests for Staff testimony ,at
the hearing, the Board finds that the design of the Byron and Braidwood·
facilities can be completed and said facilities constructed and operated in
compliance with the general design criteria set forth in 10 CFR Part 50,
Appendix A, and all other relevant regulations. (SER § 1.5,3.1)
D . .INDEPENDENT REVIEW OF THE ADVISORY COMMITTEE
ON REACTOR SAFEGUARDS
37. At its meeting on May 8-10,1975, the ACRS completed its independent
review of the application for authorization to construct the Byron and
Braidwood Stations. The plants had been previously considered at a full ACRS
meeting on February 6-8, 1975, and at Subcommittee meetings on January 23,
1975, and April 24, 1975. Members of the ACRS visited the sites on January 22,
1975. On May 13, 1975, the Committee forwarded to the Chairman of the
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Commission its "Report on the Byron Station Units 1 and 2 and Braidwood
Station Units 1 and 2" (SER Supp. No.2, Appendix B). The ACRS concluded
that matters which merited additional analysis could be resolved during
construction and that, with due consideration given to these items, the Byron
and Braidwood Stations can be constructed with reasonable assurance that they
can be operated without undue risk to the health and safety of the public. The
Staff and the Applicant have duly considered and are taking appropriate action
to implement recommendations of the ACRS. (SER Supp. No.1, § 18)
E. TECHNICAL QUALIFICATIONS
38. The Applicant's technical staff has extensive experience in the engineering and electric utilities areas, including more than 15 years' experience in the
construction and operation of nuclear generating stations. In addition, the
Applicant is aided in the design; construction, and supplying of components for
the facilities by other organizations that have extensive experience and
technical qualifications in the field, including Sargent & Lundy, Dames &
Moore, Harza Engineering Company, and Westinghouse Electric Corporation.
(PSAR § 1.4) On the basis of its analysis of the PSAR, the Staff concluded that
the Applicant is technically qualified to design and construct the proposed
facilities. (SER §21) The Board considers that the evidence before it is adequate
to support its own finding that the Applicant is technically qualified to design
and construct the Byron and Braid:-V0od facilities.
F. COMMON DEFENSE AND SECURITY,
39. The activities to be' conducted' under the construction permits will be
within the jurisdiction of the United States. All of Applicantis directors and
principal officers are citizens of the United States, and the Applicant is not'
owned, dominated, or control\ed by an alien, a foreign corporation, or a foreign'
government. The activities to be conducted do not involve any restricted data,
but the Applicant has agreed to safeguard any such data which might become
involved in accordance with the Commission's Regulations. The Applicant will
rely on obtaining fuel from sources of supply available for civilian purposes, so
that no diversion of special nuclear material for military purposes is involved:
For the foregoing reasons and absent any evidence to the contrary, the Board
finds that the issuance of construction permits for the Byron and Braidwood
facilities will not be inimical to the common defense and security.
G. DEVELOPMENT OF FINAL DESIGN

40. The nuclear steam supply systems are similar to other large pressurized
water reactors now being designed and built by Westinghouse for plants being
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constructed under Commission construction permits. The Applicant, the ACRS,
and the Staff have identified certain on·going investigations to confirm and
finalize the design of certain of the plant systems, which include generic design
features (pSAR § 1.5, SER § 1.7). These investigations include:
a.17 X 17 fuel design;
b. Reactor pressure vessel support system; i
c. Prevention of turbine missiles; and
d. Environmental and seismic qualification of Class I·E electrical equipment.
41. On the basis of the evidence from the Applicant and the Staff that the
scope and schedule of the various analytical efforts in StIch investigations are
adequately designed to accomplish their respective development objectives on a
timely basis for these facilities, the Board fmds that the requirements of the
Commission's regulations have been met in this regard.
H. EMERGENCY PLANNING
42. At the hearing on November 18, 1975, the limited appearance statement,
of Ms. Mary Tisue raised questions with respe,ct to plans for coping with ,
emergencies 'at the Byron site. The Applicant has described its preliminary plans for coping with emergenciesd each site, and has reached an agreement with
those Federal and State of Illinois agencies that have responsibilities for coping
with emergencies. As prescribed i~ the regulations, the Applicant will present a
final emergency plan in the Final Safety Analysis Report. This plan will be
similar to the Applicant's Zion Station Emergency Plan. The Applicant's final
plans will address site incidents ranging from abnormal personnel exposures to
high radiation releases requiring evacuation, and will include non·nuclear
emergencies. (SER § 13.3) The Staf~ has reviewed the Applicant's emergency
planning program, which includes provisions [or medical treatment of injured
persons, location of an offsite Relocation Center, and training and drills' for
plant personnel' and for offsite agencies. The Staff concluded that the
Applicant's program meets the requirements of Appendix E to 10 CFR Part 50
and is acceptable at' this Stage of the licenSing process. (SER § i 3.3) The Board
concurs in this finding~
I. FINANCIAL QUALIFICATIONS"

43. On the basis of its review of the fmancial information presented in the
application and the amendments thereto prior to the preparation of the SER,
and financial information generally available to it, the Staff concluded that the
Applicant is finanCially qualified to design and construct the proposed Byron
and Braidwood facilities. (SER §20) As reported in the' SER, estimated costs of
construction of the plants, including certain transmission facilities and other
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associated costs, and of procurement of the initial reactor cores will total
$2,192.9 million. This total reflects a cost of $607.5 million and $479.9 million
for Byron Units 1 and 2, respectively, and $650 million and $455.s million for
Braidwood Units 1 and 2, respectively. The Staff concluded that the Applicant's
estimated costs of constructing the facilities are reasonable. (SER §20)
44. The Applicant plans to finance the construction of the plant in the
ordinary course of its business and in the same general manner as other additions
to its utility plant. The company projects that approximately 35% of its overall
construction expenditures for the years 1974·1978 (the latest year for which
projections are available) will be fmanced with internally generated funds.' The
balance of construction expenditures will be financed by the issuance of debt
and equity securities.
45. In the SER, the Staff also reviewed the Applicant's annual report for
1973, which indicated operating revenues of $1,266.2 million. Operating
expenses and taxes were stated at $1,016.0 million, of which $145.1 million
represented depreciation. Net income totaled $184.4 million, of.which $139.9
million was distributed as dividends to stockholders with the remaining $44.5
million retained for' use in the business. As of December 31; 1973, the
Company's assets totaled $4,649.2 million, most of which was invested in utility
plant ($4,353.2 million). Retained earnings amounted to $442.0' million.
Moody's Investors Service rates the Company's first mortgage bonds as Aaa (best
quality bonds)' and the' debentures as Aa (high grade 'bonds). The 'Company's
current Dun and Bradstreet rating is SAl, the highest rating.
46. More recent financial' data have been submitted in the Application and
reviewed by the Staff. (SER §20) In addition, Mr. Richard E. Martin, the
Applicant's assistant treasurer, testified to update the in'formation previously
submitted by the Applicant relevant to the Applicant's financial qualification to
construct and operate the proposed facilities. (Martin Statement following Tr.
857). Mr. Martin stated that although inflation co~tinues to increase operating
'costs and the cost estimates for new plants, the Applicant remains financially
qualified to' construct the proposed facilities. The Bo~rd '1nquired into the
Applicant's financial health now as compared to its health' at the time the
application was first submitted to the Commission. Mr. Martin testified that
owing to a recent rat~ increase, which offset cost increasc;s caused by inflation,
the Applicant's financial position is now 'stronger. (Tr. 8~8~ Staff Counsel, Mr.
Karman, said that the Staff's financial office had been folloWing the Applicant's
finances carefully, and there were no developments that ~ould alter the Staff's
opinion that the Applicant is finan~ially qualified 'to construct the facilities
within' a favorable cost·benefit en\'elo~(Tr. 860) The record shows that the
Applicant has supplied information regardiilg financial 'qualifications in accor·
dance with the Commission's Regulations, 10 CFR §50.33(f) and Appendix C
of 10 CFR Part 50. The Board finds that, in view' of the above facts, the
Applicant is financially qualified to design and construct the proposed facilities.
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III. CONCLUSIONS

47. The Board has reviewed the entire record of this proceeding. The
application and the proceedings thereon comply With the requirements of the
Atomic Energy Act of 1954, as amended, the ,National Environmental Policy
Act, and the rules and regulations of the Commission. The Board affirms its'
prior conclusions that the Stafrs' NEPA review has been 'adequate and that
NEPA, Section 401 of the Fede~al Water Pol\ution Control Act, and Appendix D
to 10 CFR Part 50 have been complied with.
48. The Board in summary concludes that the application and the record of
the proceeding 'contain sufficient information and that the review of the
application by the Staff has been adequate to support the specific conclusions
that fol\ow.
,We conciude that:
A. In accordance with the provisions of 10 CFR §50.35(a):
,
(1) The Applicant has described the proposed design of the facilities,
including, but not limited to, the principal architectural and engineering
criteria for the' design, and has identified the major features or components
incorporated therein for the protection of the health and safety of the
public;
,
(2) ,Such further technical or design information as may be required to
complete the safety analysis, and which. can reasonably. be left for' later
consideration, will be supplied in the final safety analysis report;
(3) Safety features or compone~ts, if any, which require research and
development have been described by the Applicant; and the Applicant has
identified, and there
be conducted, a research and development prog~am
reasonably designed to resolve any safety question associated with such
features as components; and
.
(4) On the basis of the foregoing, there is reasonabie assurance that (i)
" such safety questions will be satisfactorily resolved at or before the latest
date stated in the application for completion of construction of the
. proposed facilities, and (li) taking into consideration the site criteria
. contained in 10 CFR Part 100, the proposed facilities can be constructed
and operated at the proposed location without undue risk to the health and
safety of the public. ,

will

B. The Applicant is technically qualified to design and' construct the
proposed facilities.
C. The Applicant is fmancially qualified to design and construct the
proposed facilities.'
D. The issuance of permits for construction of the facilities will not be
inimical to the common defense and security or to the health and safety of the
public.
. .

990

E. Subject to the conditions set forth in the first Partial Initial' Decision, as
modified in the Second Partial Initial Decision and herein: '
(1) The Environmental review performed by the Staff (pursuant to the
National Environmental Policy Act of 1969) and set forth in the' final
Environmental Statement has been adequate.
(2) Sections 102{A), (C) and (D) of NEPA and Appendix D of 10 CFR
, Part 50 have been complied with.
(3) The Board has considered the final balance among conflicting
environmental factors, and has weighed the various benefits against costs,
taking account of the need for power, the alternatives to the plant, and
certain of its design features. As a result, the Board concludes that these
considerations favor the issuance of construction permits for the facilities.

IV. ORDER
On the basis of the Board's findings and conclusions, and pursuant to the
Atomic Energy Act of 1954, as amended, and the Commission's Regulations, IT
IS ORDERED that the Director of Regulation is authorized to issue to
Commonwealth Edison Company permits to construct Byron Station Units 1
and 2 and Braidwood Station Units 1 and 2, consistent with the terms of this
Initial Decision.
IT IS FURTHER ORDERED, in accordance with 10 CFR §2.760, §2.762,
§2.764, §2.786 that this Initial Decision shall become effective immediately
and shall constitute with respect to the matters covered therein the fmal action
of the Commission forty·five (45) days after the date of issuance hereof, subject
to any review pursuant to the Commission's Rules of Practice. Exceptions to this
Initial Decision may be filed by any party within seven (7) days after service of
this Initial Decision. Within fifteen (15) days thereafter [twenty (20) days in the
case of the Staff] any party filing such exceptions shall file a brief in support
thereof. Within fifteen (15) days of the filing of the brief of the appellant
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[twenty (20) days in the case of the Staff], any other party may me a brief in
support of, or in opposition to, the exceptions.
It is so ORDERED.
THE ATOMIC SAFElY AND
LICENSING BOARD
Gustave A. linenberger, Member
John R. Lyman, Member
Edward Luton, Chairman
Dated at Bethesda, Maryland
this 31st day of December 1975.
(Appendix A is omitted from this publication but is available at NRC's Public
. Document Room, Washington, D. C.)
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In the Matter of
THE TOLEDO EDISON COMPANY,
ET AL.
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50-501
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(Davis-Besse Nuclear Power
Station, Units 2 and 3)

Upon application for construction permits for Davis-Besse Station, Units 2
and 3, licenSing Board issues a partial initial decision on environmental and site
suitability aspects of the facility, making determinations of fact and law, and
imposing certain conditions.

INITIAL DECISION
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Bruce W. Churchill, Esq., of Shaw, Pittman, Potts and
Trowbridge, for the Applicants Toledo Edison Company
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and
Gregory H. Fess, Esq., and Stuart Treby, Esq., Office of the
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I. INTRODUCfION AND BACKGROUND
1. On August 28, 1974, the U. S. Atomic Energy Commission l issued a
Notice of Hearing on Application for Construction Permits (Notice) which was
published in the Federal Register on September 5,1974 (39 F.R. 32176), with
respect to the application filed under the Atomic Energy Act of 1954, as
amended, by the Toledo Edison Company, the Cleveland Electric Illuminating
Company, the Duquesne Light Company, the Ohio Edison Company, and the
Pennsylvania Power Company (hereafter collectively referred to as the ApplicantV The application sought authority to construct the pressurized water
nuclear reactors designated as Davis-Besse Nuclear Power Station, Units 2 and 3
(Davis-Besse 2 & 3 or facilities). Each of the two facilities will be designed for
operation at 2772 megawatts thermal (MWt) with a net electrical output of
about 906 megawatts (MWe). The proposed facilities are to be located at Locust
Point on the southwestern shore of Lake Erie in Carroll Township of Ottawa
County, Ohio, 21 miles southeast of Toledo, Ohio. Presently under construction
on the site is the Davis-Besse Nuclear Power Station, Unit 1.
2. The Notice set forth the requirements pursuant to the Atomic Energy Act
of 1954, as amended, and the National Environmental Policy Act of 1969 which
are to be met prior to the issuance of construction permits. The Notice also
provided that any person whose interest might be affected by the proceeding
could file a petition for leave to intervene, in accordance with the requirements
of 10 CFR §2.714, not later than October 7,1974. The Notice further provided
that interested persons could file requests for limited appearances pursuant to
the provisions of 10 CFR §2.715. In addition, the Notice designated an Atomic
Safety and Licensing Board (Board) for this Proceeding.
3. Although the Notice set forth all the issues which must be considered and
decided by this Board to determine whether construction permits should .be
issued to the Applicant, this Initial Decision addresses only the environmental
issues specified by 10 CFR Part 51 and the site suitability issues specified by
10 CFR 50. 1O(e)(2). A partial initial decision addressing the remaining radiological health and safety issues, together with this Board's ultimate decision on
issuance of the construction permits,
be issued after the conclusion of public
hearing on the remaining radiological health and safety aspects of the
application.

will

lin accordance with the Energy Reorganization Act of 1974.88 Stat. 1233, the Atomic
Energy Commission has been abolished and its regulatory responsibilities have been assumed
by the Nuclear Regulatory Commission. All references in this decision to the "Commission"
shall refer, unless otherwise indicated. to the Nuclear Regulatory Commission.
2The Toledo Edison Company is acting as agent for all the companies in the design and
construction of the proposed facilities.
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4. Pursuant to the Notice, a timely petition to participate pursuant to
10 CFR §2.7.1S(c) was filed by the State of Ohio on October 3, 1974. This
petition was supported by the Applicant and the Staff in their responses filed on
October 15, 1974. Pursuant to the "Notice of Prehearing Conference", issued on
November 27,1974, the Board held a prehearingconference in Toledo,Ohio, on
December 17, 1974. During the prehearing conference, the Board approved the
participation of the State of Ohio pursuant to 10 CFR §2.71S(c). Subsequently,
on August 4, 1975, the State of Ohio withdrew as a participant in the
proceeding.
S. Due to a schedule conflict, Dr. Richard F. Cole was unable to continue his
service on the Board. On October 21, 1975, the Acting Chairman of the Atomic
Safety and Ucensing Board Panel issued a "Notice of Reconstitution of Board",
pursuant to 10 CFR §2.721(b), which provided that Dr. John R. Lyman replace
Dr. Cole as a member of the Board.
6. The Evidentiary Hearing was held on November 13, 1975, in Toledo,
Ohio. In accordance with 10 CFR §2.71S, two limited appearances were made
at the hearing. (Tr. 20.30).
7. The record in this proceeding to date consists of transcripts of the
prehearing conference on December 17, 1974, and the evidentiary hearing on
November 13, 1975, containing, inter alia. the testimony of two witnesses
presented by the Staff and one witness presented by the Applicant, and all the
exhibits identified and admitted into evidence as listed in Appendix A to this
Partial Initial Decision. (Appendix A is omitted from this publication but is
available at NRC's Public Document Room, Washington, D. C.)
8. In making these findings and conclusions, the Board reviewed and
considered the entire record of the proceeding and all of the proposed findings
of fact and conclusions of law submitted by the parties in the proceeding. All of
the proposed findings of fact and conclusions of law submitted by the parties
which are not incorporated directly or inferentially in this Partial Initial Decision
are rejected as being unsupported in law or fact or as unnecessary to the
rendering of this Partial Initial Decision.

II. ENVIRONMENTAL MATIERS

A. Compliance with the Federal Water Pollution Control Act
Amendments of 1972
9. The Commission may not issue any license or permit for Davis·Besse 2 & 3
unless, in compliance with Section 401 of the Federal Water Pollution Control
Act Amendments of 1972 (FWPCA, the State of Ohio either certifies (a) that
there are no applicable effluent limitations or standards under Sections 301,
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302, 306 and 307 of the FWPCA, or (b) that there are such applicable standards
and limitations, and the discharges from Davis-Besse 2 & 3 will.comply with
those standards and limitations; or, in the alternative, certification is waived.
to. On October 8, 1974, the Environmental Protection Agency (EPA)
promulgated standards which defined the various levels of technology contemplated by FWPCA to reduce the discharge of pollutants (39 F.R. 36186). Water
quality standards were adopted by the State of Ohio Environmental Protection
Agency (OEPA) on January 8, 1975, and were approved by the regional
administrator of the EPA on May 14, 1975.
11. On November 4, 1975, the OEPA issued a Section 401 certification
(Applicant's Exhibit No.3-A), pursuant to the FWPCA, certifying, in pertinent
part, that:
... the discharges from the proposed Davis-Besse Nuclear Power Station,
Units 2 &3, would comply with the applicable provisions of Section 301,
302, 306 and 307 of the Federal Water Pollution Control Act.
12. On the basis of the foregoing, the Board finds that the State of Ohio, in
compliance with Section 401 of the FWPCA, has certified that the discharges
from Davis-Besse 2 & 3 will comply with the applicable effluent standards and
limitations under Sections 301,302,306 and 307 of the FWPCA.

B. Compliance with Sections 102(A), (C) and (D) of the National

Environmental Policy Act of 1969 and 10 CFR Part 51
13. As required by to CFR Part 51, the Applicant submitted, with its
application, an Environmental Report-Construction Permit Stage (ER). The
ER, as amended, was received into evidence on November 13, 1975, as
Applicant's Exhibit No.2 (Tr. 39). On the basis of the environmental information submitted by the Applicant in the ER, as supplemented, and on its
independent analysis and review, the Staff prepared a Draft Environmental
Statement (DES) which was issued February 13, 1975. By a Notice of
Availability published February 20, 1975, the public was invited to comment on
the DES (40 F.R. 7506). Copies of the DES were also provided to appropriate
Federal, State, and local agencies for their comment. On September 25, 1975,
the Staff published its Final Environmental Statement (FES) which includes,
among other things, the full text of all comments received with respect to the
DES (Appendix A) as well as the Staff's responses to those comments
(Chapter 11). By a Notice of Availability, published September 30, 1975, the
availability of the Final Environmental Statement was made known to various
agencies and to the public (40 F.R. 44897). The FES was received into evidence
and is incorporated into the record following transcript page 59.
14. The FES, as amended by the record of this proceeding, fully describes
the plant site, the major systems of the plant, the environmental effects of site
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preparation and transmission line construction, environmental impacts of both
plant operation and postulated design basis accidents, and the Applicant's
environmental monitoring program. The FES also contains a cost-benefit
analysis which considers and balances the environmental effects of the proposed
facility, alternatives available for reducing or avoiding adverse environmental
effects, alternative methods for generating electricity, and the environmental,
economic, technical, and other benefits of Davis·Besse 2 & 3.
15. The Staff concluded on the basis of its analysis and evaluation, set forth
in the FES, that after weighlng the environmental, economic, technical, and
other benefits of Davis-Besse 2 & 3 against their environmental and other costs,
the action called for under the National Environmental Policy Act of 1969
(NEPA) and 10 CFR Part 51 is the issuance of construction permits subject to
certain conditions for the protection of the environment (FES, pp. ii and iii).
The Board, on the basis of its consideration of the entire record, finds that these
are appropriate conditions to be imposed on the construction permit. Further,
the Board finds that the FES, as supplemented and corrected by the testimony
and evidence presented in this proceeding, is a comprehensive and adequate
review and evaluation of the environmental impacts resulting from plant
construction and operation.

1. IMPACTS OF CONSTRUCTION
16. Davis-Besse 2 & 3 will be constructed on a 954-acre site previously
licensed for the construction of Davis·Besse Nuclear Power Station Unit 1
(Construction Permit CPPR-80, issued March 24, 1971; Docket No. 50-346).
Approximately 600 acres are marshland, leased to the U. S. Bureau of Sport
Fisheries and Wildlife. The balance of the site is highland. Some impacts of
construction, which occur at a virgin site, will not arise here because of joint use
areas already utilized in connection with Davis-Besse 1 activities (FES § § 2.1.1,
4.1.1).
17. The proposed site preparation and construction activities will require
about 100 acres within the available highland area of the site. About, four acres
of woodland will be cleared for the construction of the Unit 3 cooling tower,
and about 2.5 acres of woodland will be cleared to allow construction of the
wave protection dike. The remaining area to be affected is either presently used
for laydown areas and parking lots for Davis-Besse 1 or is fallow or cultivated
farmland. Once construction is fully under way, this farm1and .will be lost to
production (FES, p.i; §4.1.1).
18. Approximately 100 acres of land will be acquired offsite and 1.5 million
cubic yards excavated from it as fill to raise the construction area 6 feet. Vacant
or minimal farm land will be used, and the excavation will be graded and
stabilized and allowed to fill with water to be used as a waterfowl habitat or
recreational area (FES, p.i, §4.1.2). The U. S. Department of Agriculture has
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expressed concern over the removal of land from agricultural production (FES,
A.2), and the Board shares this concern. The Staff has pointed out that
100 acres is equivalent to the amount of land withdrawn from farming by the
construction of a half mile of interstate freeway (FES, § 11.2.1), although it is
not clear to the Board how this computation is relevant in the present context.
More significant is the figure for total area of cropland in Ottawa County,
97,000 acres (FES, Table 2.2), from which we compute that the proposed
borrow.pit area comprises 0.1% of the land currently farmed in the county. And
although we have no information on aquaculture in northern Ohio, the flooded
100 acres, with proper stocking and management, have the capability of
producing annual crops of edible fish. The Board therefore concludes that the
withdrawal from crop production of the 100 offsite acres and of the
approximately equal area on the site now being used for farming (FES §4.1.1)
will have a negligibly small effect on total food production in Ohio.
19. Construction of transmission lines will be minimal. The only construc·
tion work presently planned for transmission of power from Units 2 and 3 is the
stringing of lines to existing towers in existing corridors. Except for a few small
and widely scattered woodlots, the areas crossed by the lines consist of flat
farmland. The lines will probably be strung during the winter, when the ground
is frozen and stringing equipment will least likely cause adverse environmental
disturbance (FES §4.l.3).
20. Land use in areas adjacent to the site will not be noticeably affected by
site construction activities. The Applicant is committed to several measures and
controls to limit adverse effects durng construction. (See, FES §4.6.1). The
Board finds that the impacts of land use conversion will be acceptable, provided
that these commitments, and the additional measures suggested by the Staff in
FES §4.6.2, are implemented. (See §27, infra.).
a. Impacts on Water Use
21. Impacts on water use will be primarily associated with runoff water,
dewatering, waste treatment, and construction of a canal through the beach for
the delivery of the reactor vessels. Runoff water mixed with dewatering effluent
will flow into the drainage canal at the southern end of the site, which flows into
the Toussaint River. Suspended solids are expected to settle out prior to
reaching the river, and careful controls during construction will keep pollutants
such as oils and chemicals from contaminating the water which enters the canal
(FES § §4.2, 4.6.1). Dewatering during construction may lower the water level
in two offsite wells, but they are near the maximum expected radius of the zone
of influence and are generally not suitable for domestic use. Judging from
experience with Davis·Besse 1, groundwater drawdown is expected to recover in
approxim.ately one year. No requirement for dewatering of the offsite borrow
pit is expected (FES p.i; § §4.2, 11.5.4). Effluents from the sanitary waste
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treatment plant will be discharged into Lake Erie. Wastes will receive secondary
treatment and chlorination, and will meet all applicable health standards
(FES §4.2). A temporary impact on water use during construction will occur
when the beach is opened up for entry into the intake canal of barges delivering
the reactor vessels. The fill, which will have been stored on the northwestern
bank of the excavated channel, will be replaced into the channel after delivery.
The beach will be restored with sand to a distance of 50 feet into the lake
beyond the water line. Boaters and fishermen will have to avoid the areas in the
lake where dredging activities occur. Owing to the nature of the excavated
sediments (sand on top and compact glacial till underneath), net increase in
turbidity is expected to be very slight. There will be slight damage to aquatic life
(FES, pj; § §4.2, 11.11.8, 11.13.13). The Board concludes that the impacts on
water use from construction activities associated with Davis-Besse 2 & 3 will be
acceptable, provided the commitments to limit adverse effects (FES §4.6.1) and
the additional measures suggested by the Staff (FES §4.6.2) are implemented.
(See, §27,infra.).
b. Impacts on EcolOgical Systems
. 22. Most of the impacts on terrestrial systems have already occurred as a
result of Davis-Besse 1 construction. However, most of the southwestern portion
of the site has not been disturbed and is lying fallow or is planted in farm crops.
This area will be filled in and graded and/or will be used for laydown and
building areas for the facilities. Following construction, the site will be
landscaped (FES §4.3.1). Fences and signs will be used to keep personnel out of
non-construction portions of the site. Consequently, litter, vegetation destruction, poaching, and disturbance of wildlife by people will be minimal
(FES §4.3.l).
.
. 23. The additional turbidity from dredging will cause some local, temporary
reduction in phytoplankton and zooplankton populations, and benthic populations will be reduced in the dredged areas. The area is not a spa\\ping site for
fish, and there are no major migrations through the area. Hence, the excavation
should not cause problems for spawning or migrating fish. On the basis of
monitoring results from Unit 1 dredging, the biotic communities are expected to
recover after completion of the work (FES § §4.3.2, 11.4.5, 11.13.13).
24. The Board concludes that the impact from construction activities on the
ecological systems in the area of the Davis-Besse site will be kept to an
acceptable minimum, provided the measures and controls to limit adverse
impacts are followed. (See, §27, infra.).
c. Impacts on the Community
25. Since the site was purchased in conjunction with Davis·Besse I, no
relocation of residen~ill be required for the new facilities. It·is expected that
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the same pool of workers will be employed as is presently being utilized in the
construction of Davis-Besse I, with an increase due to the expanded activities.
No significant impact on the community is expected from this increase. Average
monthly wages will be $2 million, with a total during construction of $150
million (FES §4.4). The Applicant has received no complaints of noise from
construction activities related to Davis-Besse 1. Reasonable efforts will be made
to reduce excessive and objectionable noises during construction of DavisBesse 2 &3 (FES § §4.4, 4.6.1,11.10.6).
26. No public transportation facilities currently exist to serve the site, nor
are any expected to be in operation. Construction workers will commute by way
of existing roadways to the site in personal vehicles. These same roadways will
also be used by common carriers for transportation of construction materials
and small equipment components. County roads are not constructed for heavy
traffic, and some upgrading may be in order. The Staff has recommended, and
the Board agrees, that the Applicant coordinate with State and local highway
officials so as to minimize road and traffic impacts due to the movement of
heavy construction equipment and trucks (FES §4.4). "
27. In sum, the Board finds that the adverse impacts on the site area from
construction of Davis-Besse 2 & 3 have been adequately described and evaluated.
The Board also finds that these impacts will be acceptable, provided that the
measures and controls committed to by the Applicant and summarized in
"FES §4.6.1 are implemented. Further, the Board concludes that, in addition to
these commitments, the following further conditions, as suggested in the Staffs
FES §4.6.2, are necessary to ensure that adverse environmental effects will be of
a minimum practicable level:
1. The Applicant should submit for Staff review and approval an erosion
and sediment control plan for all construction areas directly under his
control, including any offsite borrow pits operated by the Applicant. It
should include the probable timing of mitigative measures, and should be
submitted prior to any construction activities.
2. Prior to any blasting activities, final details for blasting operations
which assure protection of offsite structures should be submitted for Staff
review.
3_ The Applicant should coordinate with State and local highway
officials so as to minimize road and traffic impacts due to the movement of
heavy construction equipment and trucks.
4. If there are any difficulties experienced by nearby residents as a result
of any construction-induced alterations of the groundwater supply, the
Applicant should take the necessary actions to alleviate such well-water
problems.
5. The fmalized plans for systems cleaning and for the treatment and
monitoring of waste solutions shall be reviewed and approved by the NRC
Staff prior to any discharge of such waste solutions.
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6. A control program shall be established by the Applicant to provide for
a periodic review of all construction activities to assure that those activities
conform to the environmental conditions set forth in the construction
permit.

2. IMPACTS OF OPERATION
a. Impacts on Land Use
28. The impacts of operation of Davis·Besse 2 & 3 on land use will be
essentially no different from the impacts of Davis·Besse I. The Applicant's
agreements with the Bureau of Sport Fisheries and Wildlife, U. S. Department of
the Interior, has brought vanishing marshland under public control and upgraded
the management of the Navarre Marsh by implementing two plans to provide
food, water, and cover for breeding and migrating waterfowl. The fust plan is for
maintaining a seminatural cattail marsh, and the second is for maintaining an
early-succession moist soils area to be flooded during the fall, winter, and spring.
Both plans will provide breeding habitat improvements to include a series of
islands to be constructed across two pools. Both will allow flexibility in
maintaining a habitat which complements the local and regional wetland
resources. Each plan provides food, cover, and water for migratory and local
waterbirds. The Bureau of Sport Fisheries and Wildlife will determine which
management plans best complement the surrounding wetland habitat (FES
§ § 5.1 ,5.5.1.2). The Board finds this procedure acceptable.
29. There will be an aesthetic impact due to the addition of two more
cooling towers protruding from the flat landscape. The presence of the
Davis·Besse 1 cooling tower has already caused a visual aesthetic impact, and the
additional towers will not greatly increase this (FES §5.1.1).
30. Owing to cooling tower discharges of large amounts of warm air and
water vapor from a relatively small area, the possibility exists that inadvertent
weather modifications will occur in the locale. The possible environmental
impacts of such modifications are the creation of visible plumes; the initiation of
clouds; changes in local rain, drizzle, icing, and snowfall patterns; and salt
deposition. The Staff and the Applicant have examined these possible
environmental impacts with respect to the three Davis·Besse units. On the basis
of computer models which simulate plume behavior, the Applicant predicted
that plumes as long as nine miles could occasionally be generated, and about
three hours of light fog per year (visibility between 200 and 1000 meters) could
occur within one mile of the plant. The Staff review indicated that plumes
rarely, if ever, reach the ground. The Staff concluded, and the Board agrees, that
the Applicant's estimates are conservative and that no ground-level icing or
fogging is expected. The state of the art in cloud physics is such that it cannot be
said that rain, snow, or ice will be generated by the towers. Reported
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occurrences indicate that such generation would be rare and in very small
amounts. Using models to predict salt deposition due to drift, the Staff and the
Applicant concluded, and the Board agrees, that measurable salt depositions will
probablY not occur and will have no Significant effect on terrestrial ecosystems
(FES § §5.l.l, 5.5.1.1).
31. On the basis of experience at Davis-Besse I, bird mortalities will occur at
Davis-Besse 2 & 3. The Staff has reviewed the possibility of major bird kills. It
concluded that since the facilities are not as tall as television towers or other
buildings where major mortalities have occurred and since they will not have guy
wires, which are particularly lethal, major bird kills will not occur
(FES §5.5.1.3). The Board agrees with this assessment.
32. Since the power from Davis-Besse 2 & 3 will be carried over the
transmission lines for Davis-Besse 1, and only the stringing of the second circuit
on the double-circuit towers will be necessary, land use impacts due to
transmission line operation will not Significantly change. These impacts influde
the prohibition of buildings and forests (except for the Christmas tree, nursery
stock, or other low-growing trees) from the rights-of-way, and probably will
preclude construction of transmitting and receiving stations close to the lines
(FES § 5.1.2). The Staff evaluated the electrical effects associated with the
operation of the high-voltage transmission lines, including induced voltages,
ozone production, audible noise, and radio and television interference. The Staff
concluded, and the Board agrees, that the transmission lines may be operated
with no unacceptable effects in connection with high voltage transmission
. (FES §5.5.1.4).
b. Impacts on Water Use
33. In order to prevent the buildup of dissolved solids in the 11 million
gallons of water stored in each cooling system, a portion of water (blowdown)
will be bled off. Approximately 8125 gallons per minute (gpm) of blowdown
will normally be released from each cooling tower to maintain a dissolved solid
concentration of twice the ambient lake water. The blowdown water will be
discharged to Lake Erie by means of a slot-type orifice to promote high velocity
and rapid dilution and mixing. Prior to discharge to the lake the water from each
tower will be discharged to a 12-acre sink, where it will remain for
approximately 4.5 days. The outflow of the pond is then directed to a collection
box, in which it is combined with the blowdown from Davis-Besse 1. An alarm
connected to the thermal discharge monitoring system will be sounded when the
effluent blowdown exceeds the lake temperature by more than 18°F. If
discharge temperatures exceed lake temperatures by 20°F or more, one or both
of the 10,000 gpm dilution pumps will be used to reduce the temperature. The
water velocity emerging from the slot discharge will be 4.6 feet per second (fps)
at an expected flow of 27,777 gpm. The lake bottom is riprapped for about
200 feet in front of the slot to minimize both scouring of the lake bottom and
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turbidity (FES § § 3.4.3" 5.3.1, 5.5.2.2). The Board has reviewed the proposed
discharge system and fmds it acceptable.
34. A number of chemicals will be added to the water systems for such
purposes as controlling corrosion, scale, and the growth of organisms, and for
water purification or sterilization. With the exception of sulfate ion, which is
quadrupled, and carbonate ion, which is unchanged, the average chemical
concentrations of the water discharged to Lake Erie will be double those of
ambient Lake Erie water. Some of the chemicals are toxic in nature, but they
will be considerably diluted by the main cooling water or will be neutralized.
Chlorine will be added as a biocide, both continuously and cyclically, at a level
of 0.5 parts per million (ppm), to the service water system, the recirculating
cooling water system, the domestic and makeup water system, and the sewage
treatment system. There will be no adverse impact from chlorine use since it is
being added at low levels, will be diluted with the main cooling water, will mix
with chlorine-demanding substances in the cooling towers, and will have a
4.5-day decay time in the cooling pond prior to discharge (FES § §3.6, 5.2.1,
5.5.2.2, 11.4.11, 11.11.13). The Board has concluded that there will be no
detectable adverse impact to the environment from the addition of chemical
materials to the water systems.
35. The normal discharge temperatures into the lake were independently
predicted by the Applicant and the Staff. The two results are essentially in
agreement, except that the Staffs values are on the order of 5°F higher for the
maximum discharge temperature. In calculating the temperature difference
between maximum discharge temperature and minimum lake temperature,
20,000 gpm of dilution was used in the Staffs calculations. The Staff concluded
that the discharge temperature differential would be 24°F for the month of
April, even with this dilution (FES Table 5.3). This differential is 4° above the
Applicant's commitment to keep the discharged water temperature within 20°
of the receiving lake water temperature (ER p. 5.1-3). If this rise should occur,
the Applicant will be required to prevent any further increase by methods
acceptable to the Staff, which will be detailed in the technical specifications
(FES §5.3). The Board finds this procedure acceptable.
36. Separate values of the size of the thermal plume were also calculated by
the Applicant and the Staff. Both calculations are essentially in agreement as to
its size (3.2 vs. 2.6 acres), but not as to the shape, the Applicant's extending
about half as far as the Staffs from the discharge structure (approximately
1600 vs. 800 ft.). The discrepancy is probably attributable to paucity of
analytical techniques to predict the size of thermal plumes from diffusers in
shallow water (FES §5.3). The Board concludes that both plumes are reasonable
expectations of what couid occur at the Davis·Besse site, and that the thermal
plume will not exceed any reasonably proposed mixing zone.
37. The final cooling water effluent to the lake from the station (all three
units) will not be warmer than 20°F above ambient under normal operating
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conditions, and a 3°F isotherm will cover about three acres. Phytoplankton and
zooplankton contained in the entrained lake water will be subject to the sudden
temperature increase and will then be carried along with the slightly warm
plume. Residence time in the isotherm will be less than 5 hours, which is not
long enough to reasonably stimulate population growth. Benthos are expected to
populate only sparsely the area in front of the discharge owing to the high
velocity and 200 feet of riprap. The buoyant thermal plume will not contact the
lake bottom beyond a few feet from the discharge, and the discharge
temperature will not be lethal to most benthic organisms. Accordingly, no
adverse impact is expected for the benthic community. Some fish will be
attracted to the thermal plume, primarily during winter and spring. Fish
probably will not frequent the water that is from 10° to 20°F above ambient
since they will not be able to hold station in front of the high·velocity discharge.
Heat or cold shock is unlikely for several reasons. First, fish will avoid
uncomfortably high temperatures. Second, fish can generally withstand a sudden
drop of 10°F or less. Third, the station design features (three units, cooling
towers, and the ultimate heat sink pond) will preclude any sudden drops in
effluent temperature. Finally, the combination of such factors as the small size
of the plume, the small temperature increase, the lack of spawning or nursery
areas, and the lack of major migrations through the area led the Staff to
conclude, and the Board agrees, that adverse impacts on fish due to heat or cold
shock are unlikely (FES § §5.5.2.2, 11.4.2-5,11.4.13,11.6.1,11.6.13,11.10.1,
11.11.11).
38. In sum, the Board fmds that during station operation of all three units,
neither the chemical nature of the effluent nor the thermal plume will cause any
water-use restrictions in the site area, and that the applicable water qUality
standards for discharges into Lake Erie will be satisfied, including State of Ohio
and Federal standards and those emanating from the International Great Lakes
Treaty agreement (FES § §5.2, 11.11.1).
39. It is estimated that the station will consumptively use about 0.03% of
the total flow through the western basin of Lake Erie, primarily through cooling
tower evaporation. This is eqUivalent to about 0.02% of the lake volume per
year. The Staff concluded, and the Board is in agreement, that this water usage is
acceptable because there is an adequate supply and the water will be recycled in
the environment. Some of the water will eventually return to the Great Lakes
system as precipitation into the watersheds of rivers flowing into the lakes
(FES §5.2.1).
40. The octagonal-shaped intake structure installed for Davis-Besse 1 will be
used for the additional units. It is located 3000 feet from the shore and is
submerged 11 feet below the low-water datum. A semicircular rockfJll is
installed around the intake structure to prevent large pieces of ice from being
driven by wind and wave action into the intake crib. A bubble screen is installed
to discourage fish from entering the crib. Trash racks and traveling screens have
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been installed to prevent large objects from entering the intake bay and to
prevent fish and small debris from clogging the system. The intake velocity will
be such that most adult fish will avoid being entrained. On the basis of
comparisons with other intake systems, the Staff concluded, and the Board
agrees, that the intake at Davis-Besse will probably not entrain large numbers of
fish (FES § §5 .5.2.1, 11.4.4, 11.4.9). To assure this, the non-radiological
monitoring program will include studies on entrainment of fish of all ages. The
Board concludes that this procedure is appropriate.

c. Impacts on the Community
41. The present sound level in the environs of the site will be affected by the
operational noise of the station. This noise will principally emanate from the
natural-draft cooling towers, the transformers and related equipment in the
switchyard, and the turbines, motors, and pumps within the main structures of
each unit. On the basis of the Staffs evaluation of the Applicant's analysis, no
persons are expected to be exposed to noise levels exceeding the Housing and
Urban Development (HUD) "normally acceptable" noise criterion. The Applicant's model for predicting noise levels is conservative in that no credit was
taken for ground absorption which could reduce the predicted values
(FES §5.6.1). The Board finds that there will be no Significant adverse impact
from noise due to the operation of the Davis-Besse station.
42. It is expected that after completion of the two units, a total of
190 full-time employees will be needed for operation and maintenance. Similar
living patterns are expected to occur as now exist for Davis-Besse 1, i.e., 10% live
in the immediate area, 10% moved in from other areas, and 80% commute. No
significant burden is expected to local services, such as water, sewage, and
schools, during the operation of Davis-Besse 2 & 3 from the added popUlation
(FES § §5.6, 11.10.6).
43. The projected payroll for permanent employees is $5 million per year in
1986 and $53 million over the 40-year life of the plant (discounted to
1986 dollars)_ The Applicant estimated that taxes (local, state, federal) will
come to apprOximately $71 million in 1986. The total taxes paid during the life
of Davis-Besse 2 & 3, discounted to present worth at 9.25%, are estimated at
$740 million. The Staff concluded, and the Board is in agreement, that the
benefits derived from tax revenues will compensate for increased cost to local
governments for services required by permanently employed personnel and their
families (FES § §5.6, 11.10.6).
44. The operation of the facilities will not impair the recreational values in
the site area. Operation will not curtail boating, fishing, swimming, camping, and
hunting activities. Access to areas of scenic, historic, or cultural interest will not
be restricted, and no areas having known historic, cultural, natural, or
archaeological value will be degraded. The Staff concluded, and the Board
agrees, that no unusual impacts of an unacceptable nature are presently
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apparent, and that limitations on impacts, should any become necessary, can be
incorporated in the technical specifications (FES §5.6).
3. RADIOLOGICAL RELEASES
a. Impacts on Biota
45. Depending on the exposure pathway being considered, terrestrial and
aquatic organisms will receive approximately the same radiation doses as man.
Although no guidelines have been established for desirable limits for radiation
exposure to species other than man, the Board is in agreement with the
authorities, who indicate that the guidelines established for humans are also
conservative for these species (FES §5.4).
46. Doses will be delivered to aquatic organisms living in water which
contains radionuclides discharged from the power station. Doses to aquatic
plants and fish living in the discharge region due to water uptake and ingestion
were calculated to be 37 and 7.6 mrads/year, respectively, for the Davis-Besse
2 & 3 operation. The doses are conservative in that it is unlikely that any of the
mobile life forms \\ill spend a significant portion of their life spans in the
maximum 'activity concentration of the discharge region. Both radioactive decay
and additional dilution will reduce the dose at other points in the lake
(FES § 5.4.1.3).
47_ External doses to terrestrial animals other than man are determined on
the basis of gaseous effluent concentrations and direct radiation contribution at
the locations where such animals may actually be present. Terrestrial animals in
the site environs will receive approximately the same external radiation doses as
man. An estimate can be made for the ingestion dose to a terrestrial animal. The
Staff estimated that the ingestion dose for a duck, consuming only vegetation in
the discharge region, would be about 28 mrads/year, which represents an upper
limit (FES § 5.4.1.3).
48. The most recent and pertinent studies on low-level exposure to radiation
from ingested radionuclides on natural aquatic or terrestrial popUlations indicate
that no biota have been discovered which show a sensitivity to radiation
exposures at the low level anticipated in the area surrounding the station.
Studies to date have identified no other living organisms which are significantly
more radiosensitive than man (FES §5.4.1.3). The Board has, therefore,
concluded that no detectable radiological impact is expected in the aquatic biota
or terrestrial mammals as a result of the quantity of radionuclides to be released
in Lake Erie and into the air by Davis-Besse 2 & 3.
b. Impacts on Man
49. During the operation of the Davis-Besse Nuclear Station Units 2 & 3,
radioactive materials will be produced by fission and by neutron activation of
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corrosion products in the. reactor coolant system. From the radioactive material
produced, small amounts of gaseous and liquid radioactive wastes will enter the
waste streams. These streams will be processed and monitored within the station
to minimize the quantity of radionuclides ultimately released to the atmosphere
and to Lake Erie. The waste handling and treatment systems to be installed at
the station are discussed in the Applicant's PSAR and ER. In these documents,
the Applicant has prepared an analysis of the treatment systems and has
estimated the annual radioactive effluents. The Staff has independently
evaluated and reviewed the Applicant's analyses and calculations to assure that
releases from the facilities are in accord with the requirements of the
Commission's regulations (FES § §3.5, 5.4). The Board has reviewed the
evidence introduced by the parties, and has determined that both the Applicant
and the Staff have adequately described the radiological impact which could be
expected from the operation of the proposed facilities.
50. The liquid radioactive waste treatment system will consist of the process
equipment and instrumentation necessary to collect, process, monitor, and
recycle or dispose of potentially radioactive liquid wastes. Liquid will be
processed on a batch basis to permit optimum control of releases. Prior to
releasing liqUid waste, samples wiIl be analyzed to determine the type and
amounts of radioactivity present. Depending on the results of the analyses, the
waste will be either recycled, released under controlled conditions to lake Erie,
or retained for further processing. A signal from the radiation monitors wiIl
automaticaIly terminate liquid waste discharges if- radiation measurements
exceed a predetermined level in the discharge line (FES §3.5.1).
51. On the basis of its evaluation of the liquid waste treatment systems, the
Staff calculated the releases of radioactive materials in the liquid wastes to be
approximately 0.3 Ci/reactor yr, normalized to include anticipated operational
occurrences and equipment malfunctions, excluding tritium and dissolved noble
gases. Based on experience at operating reactors, the Staff estimated the tritium
releases to be 350 Ci/reactor yr. The Applicant e~timated the liquid releases to
be 0.14 Ci/reactor yr, excluding tritium, and 350 Ci/reactor yr of tritium
(FES §3.5.1.4).
52. The gaseous waste system wiIl consist of equipment and instrumentation
necessary to reduce releases of radioactive gases and airborne particulates from
equipment and building vents. The principal source of radioactive gaseous wastes
wiIl be gases stripped from the primary coolant. Additional sources of gaseous
wastes wiIl be main condenser air ejector offgases, ventilation exhausts from the
auxiliary and turbine buildings, and gases coIlected in the containment vessel
building. The principal system for treating gaseous wastes wiIl be the gaseous
radioactive waste system (GRWS). The GRWS consists of compressors, moisture
separators, three pressurized storage tanks, and a charcoal filter. The GRWS will
collect and store gases stripped from the primary coolant and gases vented from
tanks and systems containing hydrogrn-rich primary coolant. The containment
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atmosphere will be purged through high efficiency pa.rticulate absolute (HEPA)
filters. Ventilation exhausts from the auxiliary building will be processed
through HEPA filters prior to release. Ventilation exhausts from the turbine
building and offgases from the main condenser air ejector will be released
without treatment. Both Davis-Besse 2 & 3 will have once-through steam
generators, thereby eliminating the necessity for steam generator blowdown
(FES §3.5.2).
53. On the basis of certain design parameters and a 60-day holdup time in
the wastegas tanks, the Staff calculated releases to the atmosphere from the
GRWS to be approximately 340 Ci/reactor yr for noble gases and less than 10-4
Ci/reactor yr for iodine-131. The Applicant calculated releases of approximately
810 Ci/reactor yr for noble gases and less than 6 x 10-4 Ci/reactor yr for
iodine-131. The Applicant used a 30-day holdup time (FES §3.5.2.1).
54. In determining releases from containment purges, the Staff calculated
the containment airborne activity based on a daily leakage rate of 1% of the
noble gas inventory and 0.001% of the iodine inventory in the primary coolant
being released to the containment atmosphere. The Staff also assumed a
continuous containment purge of 1000 cubic feet per minute with four purges
per year. The Staff calculated the releases from the containment to be
approximately 8100 Ci/reactor yr for noble gases and 0.21 Ci/reactor yr for
iodine-131. The Applicant calculated a release of approximately 100 Ci/reactor
yr for noble gases and 0.184 Ci/reactor yr for iodine-131 (FES § 3.5.2.2).
55. Assuming that 160 lb/day of primary coolant will leak to the auxiliary
building, the Staff calculated the auxiliary building releases to be approximately
330 Ci/reactor yr for noble gases and 0.06 Ci/reactor yr for iodine-131. The
Applicant calculated 580 and 0.008 respectively. In addition, both the Staff and
the Applicant calculated turbine building vent releases to be negligible for the
noble gases and 0.001 Ci/reactor yr for iodine-131, assuming 17001b/hr of
steam leaking to the turbine building atmosphere (FES §3.5.2.3).
56. In estimating the main condenser offgas releases, the Staff assumed a
100 lb/day primary factor of 0.15 for volatile radioiodine species. The calculated
releases are approximately 200 Ci/reactor yr for noble gases and 0.04 Ci/reactor
yr for iodine-131. The Applicant calculated 360 and negligible, respectively
(FES §3.5.2.5).
57. Solid waste containing radioactive materials will be generated during
station operation. Solid wastes will be categorized as "wet" or "dry" based on
the need for moisture absorption and solidification during processing. Wet solid
wastes will consist mainly of spent demineralizer resins, spent filter cartridges,
and evaporator concentrates. These wastes will be dewatered and combined with
a solidification agent and catalyst in 50-cubic-foot casks to form a solid matrix.
The radioactivity removed from the liquid waste stream by demineralizers,
evaporators, or filters will become wet solid wastes. Dry solid wastes will consist
of ventilation air filters, contaminated clothing and paper, and Jl!iscellaneous

1008

items such as tools and laboratory glassware. Based on the Staffs evaluation of
similar reactors and operating reactor data, it was estimated that approximately
4400 cubic feet of wet waste containing approximately 6000 Ci total, and
approximately 450 drums of dry solid waste containing less than five Ci total
will be shipped offsite annually as the result of the operation of each unit. More
than 90% of the radioactivity associated with the solid waste will be long·lived
fission and corrosion products, principally Cs·134, Cs·137, Co·5S, Co-60, and
Fe-55. The Applicant estimates that approximately 3000 cubic feet of wet solid
waste containing approximately 16,000 Ci and 990 cubic feet of dry solid waste
containing approximately 0.3 Ci will be shipped offsite annually. All containers
will be shipped to a licensed burial site in accordance with Commission and
Department of Transportation regulations. The solid waste system will be similar
to systems which the Staff evaluated and found acceptable in previous license
applications (FES §3.5.3).
5S. In estimating the radiological impact on man from the operation of
Davis·Besse 2 & 3, the Staff established an upper bound exposure to the
population of the United States which is unlikely to be exceeded when the Staff
performs its detailed review in order to reflect the Commission's guidance in
Appendix I to 10 CFR Part SO, issued Apri130, 1975. Using conservative
assumptions, the Staff estimated the dose to the population to be 270 man·
rem/year. The dose calculated from all three Davis·Besse units was 410 manrem/year. These doses are only small fractions of the annual population dose due
to natural background radiation. The Staff estimated natural environmental
radioactivity to be 21 million man·rem/year. Though the detailed assessment has
not been performed, the individual doses associated with the radioactive releases
of Davis-Besse 2 & 3 will be in accord with the requirements of Appendix I to
10 CFR Part 50. No final plant design will be approved which will result in
individual doses in excess of these requirements. Appendix I requires that
individual doses be kept to a small fraction of the doses specified by 10 CFR
Part 20 (FES §5.4.2). Therefore, the Board has concluded that the maximum
individual doses and the upper bound population doses resulting from the
operation of Davis.Bess~ 2 & 3 are fractions of the doses that individuals and the
population receive from naturally occurring radiation, and that no Significant
environmental impact will occur as the result of normal operational radioactive
releases.
59. The Staff concluded, and the Board is in agreement, that individual
occupational doses can be maintained within the limits specified by 10 CFR
Part 20. Maintaining radiation doses of plant personnel within these limits
ensures that risk associated with radiation exposure is no greater than those risks
normally accepted by workers in other present-day industries (FES §5.4.2.4).
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4. ENVIRONMENTAL EFFECTS OF TRANSPORTATION OF
RADIOACTNE MATERIAL AND THE URANIUM FUEL CYCLE
60. The Staff evaluated the effects of the uranium fuel cycle as it pertains to
Davis·Besse 2 & 3 and the transportation of radioactive material to and from the
facilities, in accordance with standard tables S·3 and S-4 to 10 CFR Part 51, and
has considered the effect of these impacts in the cost·benefit balance
(FES §5.4.2.6, Table 5.11, and Section 10.4.2 (uranium fuel cycle);
FES §5.4.2.4, Table 5.9, Section 7.2, and Table 7.3 (transportation)). The
Board has examined the Staffs evaluation and concludes that they were
properly performed pursuant to the regulations, and that such environmental
effects are negligible.

s. ENVIRONMENTAL EFFECTS OF POSTULATED ACCIDENTS
61. The probability of occurrence of accidents and the spectrum of their
consequences to be considered from an environmental effects standpoint have
been analyzed using best estimates of probabilities and realistic fission product
release and transport assumptions. The radiological effects of accidents on the
environment have been assessed using the standard accident assumptions and
guidance issued as a proposed amendment to Appendix D to CFR Part 50 on
December 1, 1971 (36 F.R. 22851) (FES Chapter 7). The results of this realistic
analysis demonstrate that the environmental risks due to postulated radiological
accidents are exceedingly small.
6. ENVIRONMENTAL MONITORING
62. The Staff evaluated the hydrological monitoring program conducted by
the Applicant. The progra~ was found acceptable, with the recommendation
that the Applicant submit to the Staff a program to verify the predicted thermal
plume characteristics prior to operation of Davis·Besse 2 (FES § 6.1. 1).
63. The Applicant initiated a meteorological monitoring program in October
1968. Although some data evidenced interference problems from Davis·Besse 1
structures, the Staff determined that the 12·month data from December 1969
through November 1970 did not exhibit interference problems and provided an
acceptable basis for determining meteorological characteristics. However, this
program was initiated prior to the issuance of the Commission's Regulatory
Guide 1.23, "Onsite Meteorological Programs". Data gathered pursuant to this
guide have now been submitted by the Applicant and will be compared to the
relative concentration values calculated previously. The Staff does not expect
these values to increase sufficiently to change its conclusions on site and design
suitability (FES §6.1.2; Tr. 71, 75, 75; See § 113, infra). The Board finds the
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Applicant's 12-month meteorological monitoring program beginning December
1969 to November 1970 provides an acceptable basis for determining meteorological characteristics at the site_
64_ Extensive studies of the ecological system in the area of the Davis-Besse
site have been conducted by various organizations, including the Applicant, the
Applicant's subcontractor NUS Corporation, the Bowling Green State University
Environmental Studies Center, the U. S. Bureau of Sport Fisheries and Wildlife,
the Ohio State University, and the Ohio Division of Wildlife. The studies covered
a great many parameters which included vegetation and soil; birds, mammals,
reptiles, and amphibians; water chemistry; and plankton, benthos, and fish
(FES §6.1.3). The Staff reviewed the preoperational terrestrial and aquatic
monitoring programs and found them adequate, subject to the recommendations
that the study of algae in the lake be continued and that the Applicant detail the
statistical procedures and methodology which will be used to determine the
significance of any changes in the measured ecological parameters, and submit
them for Staff approval at least three years prior to start·up of Davis-Besse 2
(FES §6.1.3.2).
.
65. The Applicant began conducting an offsite preoperational radiological
monitoring program to provide for measurement of background radiation levels
and radioactivity in the plant environs in July 1972. The preoperational
program, which provides a necessary basis for the operational radiological
monitoring program, will also permit the Applicant to train personnel and
evaluate procedures, equipment, and techniques, as indicated in the Commission's Regulatory Guide 4.1 (FES §6.1.4, Tables 6.1, 6.2). The Staff concluded
that the Applicant's preoperational monitoring program will provide adequate
baseline data for most environmental media, which will assist in verifying
radioactivity concentrations and related public exposures after plant operation.
However, it is the Staffs recommendation that the sampling and analysis
schedule for the environmental media be augmented in order for the program to
be considered complete (FES §6.1.4). The Staff recommends that:
1. Gamma spectral analysis should be performed on all composited
samples on a routine basis, independently of gross beta activity.
2. Iodine-131 analysis should be performed with a sensitivity of 0.5 pCi/1
on all monthly milk samples coIIected during the grazing season which
immediately precedes the projected fuel-loading date of Davis-Besse Unit 1.
3. Soil samples should be collected at a frequency of once per three years
at all air sample locations and analyzed as indicated in the ER.
66. The Board has reviewed the preoperational monitoring programs and
finds them adequate to provide the baseline information necessary to evaluate
the impact from construction and operation of Davis-Besse 2 & 3, subject to the
conditions recommended by the Staff.
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7. NEED FOR POWER
67. The Davis·Besse Nuclear Power Station Units 2 & 3 are jointly owned
nuclear power generating facilities. Ownership is divided among the Toledo
Edison Company (20%), the Cleveland Electric Illuminating Company (25%),
the Ohio Edison Company (35%), the Duquesne Light Company (14%), and the
Pennsylvania Power Company (6%). The Pennsylvania Power Company is a
wholly owned subsidiary of Ohio Edison. Collectively, the companies make up
the Central Area Power Coordination Group (CAPCO). The CAPCO group serves
an area of approximately 14,000 square miles in northern Ohio and western
Pennsylvania and a population of about seven million people. The CAPCO
service area is in the East Central Region of the Federal Power Commission, and
all members of CAPCO are also members of the East Central Reliability
Coordination Agreement (ECAR). ECAR consists of 26 electric utilities with
19 power systems. The CAPrO group, formed in 1967, is designed to coordinate
the installation of generating capacity on the systems of the members to further
the reliability of bulk power supply, attain maximum economy, share
responsibilities and benefits on an equitable basis, and provide a means for more
effective coordination with other power pools and coordination groups
(FES Chapter 8).
68. The two customer demands which the CAPCO members must satisfy are
the annual energy demand (MWh) and the daily peak power demands (MW). To
meet the former demand, the members must ensure that they have sufficient
generating capacity or can purchase sufficient energy to supply the time·
integrated energy requirements of their customers. To meet the latter, the
members must ensure that they have adequate and reliable generating capacity
to meet power demands of relatively short duration (FES §8.2.1).
69. The Staff elected to base its projections of the CAPCO energy and power
needs on the reported 1973 energy and peak power supplied. Historically, the
1963·73 period showed a 6.63% per year growth in energy demand, in which
case the energy requirement in 1985 would be about 132 X 106 MWh. Using
assumptions designed to reflect the 1974 economic recession, future economic
trends, and projected effects of energy saving measures, the Staff and the
Applicant independently calculated 1985 energy requirements to be 116 X 106
MWh and 110 X 106 MWH, respectively. The Applicant's figures are more
conservative and represent an average annual growth rate of 5.04%. The Staff
reviewed the CAPCO generating units, and, using certain defined parameters,
concluded that the addition of the proposed units to meet energy demands will
be necessary within a few years after the proposed operation dates, but that the
primary need for the additional generating capacity in the CAPCO group is based
on peak power demand, and not on the total energy consumption over the year
(FES § §8.2.3.5, 8.2.4.1,8.2.4.2).
70. The second demand which the CAPCO members must satisfy is the daily
peak power demand. The Applicant submitted to the Staff an analysis of
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CAPCO peak power demand and supply (ER § 1.1.1; Revision 3, Tables 1.1-4
and 1.1-6). Using the information supplied, the Staff analyzed the peak power
capability of the Applicant in relation to the projected need (FES § §8.2.4.3,
8.2.4.4, Table 8.3, Figure 8.4). In 1983, the peak power production capability
will be 19,202 MW without Davis-Besse 2. The projected power demand, which
for the CAPCO service area occurs in summer, is 17,626 MW. By 1985, without
Davis-Besse 2 or 3, the capability will still be the same, but peak demand will
have climbed to 19,700 MW. The addition of. the proposed units would yield
20,106 MW in 1983 and 21,010 MW in 1985. These figures reflect a 6.3%
projected average annual growth rate of power demand. The Staffs independent
analysis substantially agreed with that of the Applicant (FES §8.2.4.3).
71. Utilizing the above figures, the Staff calculated the reserve margins
available to the CAPCO group. To assure system reliability the Federal Power
Commission considers it desirable for planning purposes to have a reserve margin
of 20% (FES §8.2.6). In 1983, the summer reserve margins calculated, with and
without Davis-Besse 2, are 14.2% and 9.0%, respectively. In 1985, the summer
reserve margins, without Davis-Besse 2 or 3, are 6.7% and -2.4%, respectively
(FES Table 8.5; ER, Revision 3, Tables 1.1-6 and 1.1-8).
72. The calculations and projections performed by both the Applicant and
the Staff included compensating features to account for recent downward trends
in energy and power demand. This procedure reflects the sale characteristics of
the CAPCO service area, which has a higher industrial demand than the nation as
a whole, and thus its energy requirements can be expected to vary with the
national economic conditions, particularly as related to automotive and durable
goods demands (FES §8.2.2).
73. In addition, both the Applicant and the Staff considered the effect of
conservation measures on the demand for electricity. Since the end of 1973, the
CAPCO members have attempted, through advertising, to promote the efficient
residential usage of electricity and have terminat~d promotional advertising.
Consumption of electricity in the CAPCO service area from December 1973
through June 1974 was less than that forecast by 3.9%. Milder weather than
anticipated, energy conservation, and the generally poor economic climate
probably all contributed to the reduction in growth. Thus, the significance of
energy conservation in reducing total energy demand is uncertain
(FES § §8.2.3.1, 8.2.3.2).
74. The Staff also considered the effect, if any, that a change in utility rate
structure may have on electrical demand. In general, regulation of utility rates is
carried out by the Federal Power Commission and the state public utility
commissions, and although there has been recent interest in alternative rate
structures, the complexity of factors affecting the demand for electricity make it
exceedingly difficult to determine the extent to which price changes alone
would affect the demand for electricity in the CAPCO service area
(FES §8.2.3.3).
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75. Load shedding, load staggering, and interruptible load contracts were
considered by the Staff as possible procedures to reduce peak power demand.
Load shedding is an emergency measure used only as a last resort to prevent
system collapse. Load staggering involves shifting the work hours of industrial
and commercial firms to avoid peak demand. Interference with customer and
worker preferences, as well as productivity, makes load staggering of questionable feasibility. Interruptible load contracts, primarily utilized by industrial
customers to save money at the .reduced rates, would probably not be continued
if customers were faced with frequent and long periods without electrical service
(FES §8.2.3.4). In short, none of these measures seems likely to be a viable
alternative for the required additional capacity, and would do little to solve the
energy shortage.
76. The Board recognizes that during the past few years, much of industry,
the Federal government, and many state and local governments have made the
promotion of energy conservation a priority program. The National Bureau of
Standards has been given a leading role in promoting and developing energysaving standards. Any present estimates of the magnitude of electricity savings to
be realized over time are tentative. It is possible that some savings could be
realized by improved insulation, more efficient lighting, or energy efficiency
labeling. However, other considerations, such as the proposed requirement for
air-conditioning in industries where employees are subject to heat stress, make
any significant reduction in the future peak demand for electricity due to
measures for conservation of energy highly uncertain at this time
(FES §8.2.3.5).
77. Included in the Staffs analysis was the effect of the substitution of
electricity for scarce fuels, and the effect this shift has on techniques for
conservation of energy. It is expected that substitution of electricity for scarce
energy sources will accelerate in the Applicant's service area because of the
uncertainty of oil supplies, the widespread curtailment of gas supplies, and the
outlook for higher prices for oil and gas relative to the price of electricity
produced by coal-fired or nuclear plants. In the Applicant's service area, 71 % of
the new living units are projected to be all-electric in 1980, compared with only
29% in 1972. In addition, a second type of substitution was considered, that of
adding nuclear capacity to reduce fuel consumed by gas- or oil-fired units on the
Applicant's system. With 476 MW of oil-fired steam, the effect of this type of
substitution could be to eliminate the need for about 3 million barrels of oil per
.
year (FES §8.2.3.6).
78. The Board has analyzed the information and analyses presented by
Applicant and the Staff and concludes that the Applicant's energy requirement
projections appear to be realistic and represent a definite decrease from the
historic trend prior to t"973. Although the Applicant's peak power projections
appear to be optimistic, both energy and power projections are conservative
extrapolations of the pre-1974 trends, and could, if present economic conditions
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improve, be realized. The Board further concludes that the Applicant's
projections are at a reasonable and safe level to assure that the Applicant is
capable of meeting potential demand, and that, therefore, the Applicant has a
definite need to expand its generating capability with the addition of Davis-Besse

2&3.
8. ALTERNATIVES TO THE PROPOSED PLANT

79. The Staff independently evaluated a number of alternative energy
sources, including alternatives such as purchased power, that would not require
construction of additional generating capacity, and alternative methods of
generating the necessary power (FES §9.l). Purchased power would be a viable
alternative if the Applicant could contract for several thousand megawatts for
several decades into the future. However, the purchase of large amounts of
base-load power from other utilities on a long-range basis is not presently a
viable alternative in the Applicant's service area (FES §9.l.1.2). At present, the
only generally available large-scale alternatives to a nuclear plant are hydroelectric or fossil fueled plants. The State of Ohio lacks suitable terrain for
hydroelectric power. Natural gas, besides being in short supply, is not
economically suitable for baseload duty. Uncertainties of supply as well as costs
make oil an unrecommended fuel for large-scale baseload power generation.
Other alternatives were considered, including purification and liquefaction of
coal for gas turbine cycles or magnetohydrodynamic generators, the burning of
solid wastes, geothermal energy, and solar and wind energy. These alternatives
are either not available in the Ohio region, are excessively expensive, or are so
undeveloped as to preclude their ability to supply sufficient energy to the region
(FES §9.1.2).
80. The only viable alternative means of generating the electricity required in
the CAPCO service area is with coal. Coal has been, and remains, a major fuel for
power generation in the area. Although large domestic supplies are available, the
present problem is that most Ohio and Appalachian coal is relatively high in
sulfur. Sulfur-removal equipment is expensive and its reliability questionable.
Low-sulfur coal is mostly available in Montana and Wyoming, but it has relatively
low heating value, and transportation costs are high: The decision to build a coal
or nuclear plant must in each case depend on an evaluation of the economic and
.
environmental impacts of the proposed power source (FES § 9:1.2).
81. The Staff considered the alternative of a coal-fired plant with and
without sulfur-removing equipment. In calculating costs the Staff considered
construction and annualized capital costs, operating and maintenance costs, and
fuel costs. The Staffs calculations indicate that the total cost, in 1984 dollars, is
1666 million for a nuclear plant, and for a coal plant, with and without sulfur
removal equipment, 2273 million and 2092 million, respectively
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(FES Table 9.1). In nuclear plant operation, a major environmental consideraation is that highly radioactive materials must be carefully protected over a long
period of time. Given this protection, which can reasonably be expected, a
nuclear plant has relatively small operational impacts. In contrast, during
operation of coal plants, large quantities of noxious gases and particulates are
discharged to the atmosphere. On balance, the Staff concluded, and the Board
agrees, that a nuclear plant is environmentally and economically preferable to a
coal plant in the Applicant's service area (FES §9.l.2). .
82. The Staff independently evaluated the Applicant's review of alternative
sites (FES §9.1.3; ER §9.2.2, 9.3, Supplement 1). The Applicant considered a
number of sites in seven areas in Ohio and Pennsylvania served by CAPCO.
Selection of the proposed site was made by optimizing the total requirement of
the member companies. Normal considerations for siting were used, including
geology, cooling water availability, nearness to load centers, minimization of
transmission line costs, and population distribution .. Meeting the final requirements were three sites along lake Erie and a fourth two miles from the lake.
Three sites already had nuclear plants planned or being built. The use of a
previously developed site minimizes the major impacts of new site development.
Davis-Besse was superior in transmission line costs, and none of the other sites
offered any significant advantage (FES §9.1.3). The Board fmds that the Staffs
independent assessment of the alternative sites is adequate, and further, finds
that Davis-Besse is the preferable site.
83. Both the Applicant and the Staff analyzed possible modifications to the
proposed plant design that might Significantly change the balance between
economic and environmental costs (FES §9.2). The cooling system for each unit
of Davis-Besse 2 & 3 must be capable of diSSipating 9.2 x 10 9 Btu/hr. Five
alternatives to the proposed natural draft cooling towers were considered:
once-through cooling, mechanical-draft towers, cooling lake, spray canals, and
dry cooling towers.
84. The Board agrees with the Staff that the aquatic impact from
once-through cooling would be unacceptable and that this system would fail to
meet the applicable state water quality standards (FES §9.2.1.2). A cooling
lake, although technically feasible, necessitates the purchase and excavation of
approximately 2600 acres. The Staff noted, and the Board agrees, that portions
of the adjacent marshland would be destroyed. In addition, fogging and icing are
caused by the heated waters (FES §9.2.1.3). Spray canals would require a
system approximately 12,000 feet long and 200 feet wide, containing 304 spray
modules. Additional land would be required to minimize recirculation and to
serve as a buffer zone between the canal and nearby roads and houses. In
addition, there has been little experience with large spray cooling systems,
especially in winter (FES §9.2.14).
85. Dry cooling towers were considered since they function with small
quantities of cooling water, without creating drift, fogging, icing problems, and
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blowdown dispersal. A major disadvantage of dry cooling towers is economic,
since for a given reactor size, plant capacity can be expected to decrease by
about 5 to 15%, depending on ambient temperatures and assuming an optimized
turbine design (FES §9.2.15). Further, bus·bar energy costs can be expected to
be on the order of 20% more with dry cooling towers than with a once-through
system and 15% more than with a wet cooling tower system. The use of dry
towers to meet the cooling requirements of a 1000-MW nuclear plant requires
new turbine designs to achieve optimum efficiencies (ld.).
86. The Board concludes, after weighing the overall advantages and
disadvantages of the various alternative cooling systems, that the natural draft
cooling towers chosen by the Applicant for Davis-Besse 2 & 3 are most
advantageous from economic and environmental considerations.
87. Davis-Besse 2 & 3 will utilize the presently existing intake system built
for Davis-Besse 1. Although the intake flow rate will be slightly higher, no
unacceptable increase in loss of aquatic biota is anticipated (FES §9.2.2).
88. Alternative diffusers for the discharge system were considered by the
Staff. The Staff concluded that the expected environmental impact of the
proposed system is so small that the economic cost of any change at this time is
unwarranted (FES §9.2.3).
89. The Board concludes tmt the Staff has adequately considered alternatives in the proposed systems, including chemical, sewage, and biocide systems,
and that the proposed systems are to be preferred both economically and
environmentally (FES § §9.2.4, 9.2.5).
9. COST-BENEFIT BALANCING
90. The Board has considered the environmental, economic, technical, and
other costs and benefits for the proposed Davis-Besse Nuclear Po~r Station,
Units 2 & 3 (FES p. i, ii; Chapter 10). The Board finds that the major
environmental and other costs are as follows:
(a) Disturbance during construction of approximately 100 on-site acres
of upland and 100 off-site acres of farmland, both of which will be
permanently lost to agricultural production, and 6.5 on-site acres of
woodland. Minor erosion will occur.
(b) Consumption of Lake Erie water at the rate of approximately
30,000 acre-feet per year due to cooling tower evaporation, with a resulting
discharge of minute amounts of various chemicals, radioactive substances,
and sanitary wastes to the lake.
(c) Possible lowering of the water level of two offsite wells as the result
of dewatering during construction.
(d) Excavation of a temporary barge canal through the beach to the
existing closed canal for the delivery of reactor vessels for Davis-Besse 2 & 3.
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Dredging operations for this channel will cause slight damage of a short-term
nature to aquatic life in the immediate vicinity, especially the benthos.
(e) Impingement mortality of planktonic organisms and a small number
of fish will occur at the cooling water intake structure.
(0 Entrainment of planktonic organisms and fish in the 3-acre thermal
plume created by the high velocity discharge.
(g) Transient smoke, dust, and noise in the site area due to construction.
(h) Annual deposition of O.llb/acre of dissolved solids due to cooling
tower drift. There will be an occasional visible plume extending for several
miles.
(0 Minor bird kills from collision with station structures, particularly
during spring and fall songbird migrations.
.
G> Radiological impact of less than a few percent of natural background
and an occupational exposure of 900 man-rem per year, well within the
requirements of 10 CFR Part 20.
(k) A slight increase in traffic during construction.
(1) A slight increase in population during operation.
(m) The capital and operating costs of the plant.
91. The Board finds that the principal benefits of the proposed facilities are
as follows:
(a) The generation of approximately 12 billion kilowatt hours per year
of electricity, at the lowest cost among viable 3lternatives, which is required
by the Applicant to meet the need for electric power.
(b) The addition of more than 500 acres of waterfowl habitat to the
National Wildlife Refuge System.
(c) Local economic advantage from a large construction project, and
permanent employment of station personnel.
(d) Creation of a 100-acre pond for recreation, wildlife refuge, or
aquaculture.
(e) Enhanced knowledge of southwestern lake Erie through ecological
surveys and monitoring.
92. Additionally, the Board has reviewed Tables S-3 and S-4 of 10
CFR §51.20 which summarize environmental considerations for the uranium
fuel cycle and transportation of fuel and waste to and from a light-water-cooled
reactor, respectively.
93. The Board finds that the benefits of operation of the proposed
Davis-Besse 2 & 3 outweigh the environmental, economic, and other costs, and
therefore the balancing of these factors favors issuance of construction permits
for the proposed facilities.
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III. SITE SUITABILITY
94. In accordance with 10 CFR §50.10(e)(2), the Board has reviewed the
site proposed for Davis-Besse 2 & 3 to determine whether, on the basis of the
available information and review to date, there is reasonable assurance that the
proposed site is a suitable location for nuclear power reactors of the general size
and type proposed from the standpoint of radiological health and safety
considerations under the Atomic Energy Act of 1954, as amended, and rules and
regulations promulgated by the Commission pursuant thereto.
95. The Davis-Besse site is a 954-acre tract of land located on the
southwestern shore of Lake Erie in Ottawa County, Ohio. The site is appr.oximately 21 miles southeast of Toledo, Ohio, and 24 miles northwest of Sandusky,
Ohio. The proposed units will consist of two identical pressurized-water reactors
which are to be located adjacent to Unit I, which is now under construction on
the same site under Construction Permit No. CPPR-80, issued by the Atomic
Energy Commission on March 24, 1971. Each of the proposed units is designed
for a thermal output of 2772 megawatts and a net electrical output of
906 megawatts. (U. S. Nuclear Regulatory Commission Report on Site Suitability of the Proposed Davis-Besse Nuclear Power Station Units 2 and 3, p. I,
following Tr. 64, hereinafter referred to as "Staff Report").
96. The Board's review has included consideration of the reactor site criteria
given in the Commission's regulation 10 CFR Part 100 concerning site suitability
as related to the radiological health and safety of the public. The factors
considered were population density and use characteristics, including the
exclusion area, low population zone, and population center distance; whether
there are any nearby industrial, transportation, or military facilities that could
influence the acceptability of the site; and the physical characteristics of the site,
including meteorology, hydrology, geology, and seismology.

A. Population Density and Use Characteristics
97. The 1970 population figures in the area surrounding the site, including
their distribution, are set out by the Staff in its Final Environmental Statement
(FES §2.2). Carroll Township, which encompasses the entire site, has the lowest
population (1355) and population density (37 persons per square mile) of any
township in Ottawa County. The 1970 population density within 10 miles of the
site was 110 persons per square mile. This figure is. expected to increase to
115 persons per square mile by the year 1980 and to 143 persons per square
mile by the year 2020. Including seasonal population variations (primarily
summer vacationers) projected by the Applicant, these population densities
would be 136, 142, and 179 persons per square mile respectively (Staff Report
p.2).
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98. The Applicant has specified a mlnImUm exclusion area distance of
2080 feet (0.39 mile) for Davis·Besse 2 & 3, which is the distance from the
Unit 3 vent to the nearest site boundary. There are no people residing within the
minimum exclusion area distance. However, there is one residence located within
the boundaries of the exclusion area but farther than 2080 feet. The residence is
owned by the Toledo Edison Company and occupied by one of its employees.
The ownership of the site resides in the Toledo' Edison Company and the
Cleveland Electric Illuminating Company as tenants in common. The marsh and
beach ridge areas of the site encompassing 582 acres is leased to the U. S.
Government as a national wildlife refuge. Access to the leased areas is limited to
government employees, employees of Toledo Edison, and to others authorized
by the government or Toledo Edison. Toledo Edison has complete authority to
exclude personnel from the areas if station conditions require such exclusion.
There are no public roads within the exclusion area (Staff Report, p.3).
Accordingly, the Board concludes that the Applicant has the authority to
determine all activities within the exclusion area.
99. Applicants have specified a low population zone (uLPZ") having a radius
of 2 miles. The Staff has concluded that the present and projected total number
and density of residents and transients in the LPZ are such that there is
reasonable assurance that the 10 CFR Part 100 definition of LPZ can be satisfied
in that appropriate protective measures could be taken in the event of a serious
accident, and that there are no unusual features that would prevent development
of appropriate emergency response procedures. The nearest population centers
containing more than 25,000 residents are Toledo, Ohio, with a 1970 popUlation
of 383,818 and Sandusky, Ohio, with a 1970 population of 32,674. Both cities
are located approximately 20 to 25 miles from the site, but in opposite
directions. These population center distances meet the requirement of 10 CFR
Part 100 in that they are well over one and one·third times the distance from the
facility to the outer boundary of the LPZ. In addition, the Staff has identified
no future population center distances which would not be over one and
one·third times the LPZ distance within the life of the facility.
100. (paragraph deleted.)
101. On the basis of its review, the Board has concluded that the specified
minimum exclusion distance (2080 feet) and low population zone radius
(2 miles) are of sufficient size in comparison with previously licensed plants to
furnish reasonable assurance that adequate engineered safety features can be
provided to satisfy the exposure gUidelines of 10 CFR Part 100 for reactors of
the general size and type proposed for the Davis·Besse site.
102. The 954-acre Davis·Besse site consists of a 7250-foot frontage along
lake Erie and extends back across the sand ridge and marsh into the higher
agricultural land. About 600 acres of the site are marshland and the rest
highland. The land surrounding the site are marshland and the rest highland. The
land surrounding the site is predominantly of an agricultural or wetlands nature.
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The principal crops grown in the area include corn, wheat, soybeans, hay, alfalfa,
other small grains such as oats, sugar beets, vegetables, and fruits. Wetlands cover
a large section of the shoreline at and on both sides of the site. They principally
provide wildlife refuge (Staff Report, p. 5).
103. Water sport activities are popular in the area. These activities include
pleasure boating, sport fishing, duck hunting, and swimming. In addition,
Lake Erie supports commercial fishing and shipping industries. Also located near
the site (within 10 miles) are several state parks and campgrounds. The
attendance figures have been considered to determine the transient population
factored into the population density figures discussed above. The recreation
areas receiving the greatest percentage of annual attendance are Crane Creek
State Park and Magee Marsh Wildlife Area. The Crane Creek State Park,
extending along the lakeshore 2 to 5 miles from the site, has an average daily
summertime attendance of 2500 and a peak attendance of 5000. The Magee
Marsh Wildlife Area, located 3 miles from the site, has an annual attendance of
48,000 with a daily peak attendance of 1500 (Staff Report, pp. 5, 6).
104. On the basis of its review, the Board has concluded that the use
characteristics in the area of the proposed site present no features which
preclude the acceptability of the site.

B. Nearby Industrial, Transportation, and
Military Facilities
105. Industrial activities near the Davis-Besse site are concentrated in the
Erie Industrial Park, about 5 miles southeast of the site. This park is the closest
industrial area to the site. The Erie Industrial Park has 20 firms of miscellaneous
types with a total employment of approximately 900 people. One of the firms
located in the Erie Industrial Parks is Cadillac Gage Company. This firm operates
a facility at this location for the test firing of ordnance. The maximum amount
of ammunition stored is equivalent to 10,000 pounds of high explosives (Staff
Report, pp. 6, 7). The Board has concluded that the ammunition', stored in
bunkers, does not pose a threat to the safety of the proposed Davis-Besse
facilities because of the distance of the Erie Industrial Park from the site.
106. The closest military facility is Camp Perry, which abuts the eastern
boundary of the Erie Industrial Park. Camp Perry is used for Ohio National
Guard and U. S. Army training and is the site of the annual National Rifle
Matches during July and August. There are about 70 permanent Army and
National Guard personnel, with short-term population increases of about 500 in
the summer and on weekends. Weapons firing is also conducted at Camp Perry
(Staff Report, p. 7).
107. The firing of ordnance from Camp Perry and Cadillac Gage Company is
directed toward impact areas located in Lake Erie. These impact areas lie within
areas that have been designated by the U. S. Army Corps of Engineers as
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restricted areas. The nearest boundary of these restricted areas is approximately
1.5 miles to the east of the Davis·Besse site. The use of these restricted areas was
evaluated at the time of the Davis·Besse Unit 1 construction permit review to
determine the effect of such use on the Davis·Besse facility. The results of this
evaluation appear in the Staffs Safety Evaluation Report for Davis·Besse Unit 1.
Since publication of the Unit 1 Safety Evaluation, use of Restricted Area III has
been discontinued and the area is no longer deSignated as a restricted area. The
only presently designated restricted areas are Areas I and II (Staff Report, pp. 7,

8).
108. Cadillac Gage Company directs the ruing of its weapons toward
Restricted Area II. The closest boundary of Area II is 1.5 miles east of the plant,
but the firing fan is limited to 5° east and west of north. The closest impact
point of ordnance fired from Cadillac Gage Company is, therefore, ~bout
2 miles from the Davis·Besse station. Camp Perry directs the firing of its
weapons toward both Restricted Areas I and II. Small arms firing is directed
toward Restricted Area I, which has its nearest boundary approximately
1.8 miles from the station. The firing of 40 mm anti·aircraft guns is directed
toward Restricted Area II but the firing fans limit the possible impact area to a
distance of about 2.5 miles from the Davis·Besse station. In addition, the
projectiles carry self·destruct charges and fuses to prevent surface impact of
intact projectiles. These self·destruct charges limit the maximum range of
projectile to approximately two·thirds the distance from the firing area to the
station (Staff Report, p. 8).
109. On the basis of its review of the present use of the restricted areas, the
Board concludes that the activities associated with these areas have not changed
since the Unit 1 construction permit review in a way that would increase the
hazard to the site. Since no plant structures are to be located in the restricted
areas and testing activities will be limited by the firing fans and self·destruct
charges, the Board concludes that the activities in those areas pose no danger to
the proposed Davis·Besse Nuclear Power Station, Units 2 and 3.
110. There are no oil or gas pipelines within 5 miles of the Davis·Besse site.
The closest airport with a paved runway is at Port Clinton, 13 miles southeast of
the site. Because of shallowness of Lake Erie in the areas of the site, the nearest
shipping lanes are 20 miles from the site. The nearest railroad is the
Penn Central, which runs in an east·west direction 5 miles south of the site. The
closest highway is State Highway Route 2, located approximately 2600 feet
from the station structures (Staff Report, p. 9). In view of the distance to major
transportation routes and oil and gas lines, the Board concludes that accidents
involving the shipment of hazardous materials or the rupture of oil and gas lines
would not affect the safety of the nuclear facilities.
Ill. On the basis of its review, the Board has concluded that there are no
nearby industrial, transportation, or military. facilities that preclude the
acceptability of the site proposed for Davis·Besse Units 2 and 3.
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C. Meteorology
112. The Davis·Besse site is in a region where atmospheric dispersion
conditions are about average compared to other areas of the country (Staff
Report, p. 10). A description of meteorological conditions at the site, including
the climatology of the region, local meteorological conditions, and expected
severe weather, is presented in Section 2.6 of the Commission's Final Environmental Statement for Units 2 and 3.
113. The Davis·Besse 2 & 3 plant design basis tornado (360 mph maximum
wind speed) conforms to the recommendations of Regulatory Guide 1.76
"Design Basis Tornado for Nuclear Power Plants", and is adequately conservative
for this region of the country (Staff Report, p. 10).
114. The Applicant has provided 1 year (December 1969-November 1970)
of onsite joint frequency distributions of wind speed and direction at the 20-ft.
level by atmospheric stability (defined by the vertical temperature gradient
between 145 ft. and 5 ft.). The data were collected from this meteorological
program commensurate with the Commission's Regulatory Guide 1.4 but before
the issuance of the Commission's Regulatory Guide 1.23 "Onsite Meteorological
Programs". The Staff has determined that the data sufficiently describe
atmospheric conditions. One full year of onsite data from a program
commensurate with the recommendations and intent of Regulatory Guide 1.23
was received by the Staff on October 30, 1975, and will be compared to the
Staffs assessment of atmospheric diffusion conditions (Staff Report, pp. 10, 11;
Tr. 71-72, 75-76). The Board finds that the data provided by the Applicant for
the period December 1969 to November 1970 adequately describe the
atmospheric diffusion conditions for the area, and that the Staffs plan to use
recently submitted data for comparison is appropriate.
115. An evaluation of short-term accidental releases from buildings and
vents, assuming a ground-level release with a building wake factor, cA, of
1300m2 , was made using the available onsite data and the diffusion model
described in Regulatory Guide 1.4. A comparison of the short-term (0-2 hours)
relative concentration (X/Q) value calculated for the Davis-Besse site with similar
values calculated by the Staff for over 40 other nuclear plant sites indicates that
the dispersion conditions at Davis-Besse are better than about 60% of the other
sites (Staff Report, p. 11).
116. The Board concurs with the Staff conclusion that there are no
meteorological characteristics that would preclude site acceptability.

D. Hydrology
117. The proposed site is located on the southwestern shore of Lake Erie in
Ottawa County, Ohio. The major station structures will be located approximately in the center of the site area, 3000 feet from the lake shoreline. The
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southern site boundary borders the Toussaint River, which is about 3000 feet
from the major plant structures (Staff Report, p. 11).
118. The potential for flooding of the site from several sources has been
investigated by the Applicant. Plant grade is to be 584 feet, and the level of
entrances to plant structures will be at 585 feet. The Applicant has calculated a
maximum wind tide resulting from a probable maximum meteorological event
(PMME). The Applicant also determined a probable maximum transverse seiche.
These values of wind tide and seiche were added to the maximum recorded static
lake level to yield a maximum stillwater lake level of 583.7 feet, or 0.3 foot
lower than the plant grade of 584.0 feet. The maximum wave height at the plant
is governed by the maximum depth of water between the lake shore and the
plant. The maximum wave that can be supported at the maximum stillwater lake
level is 8.5 feet. The maximum runup onto the wave protection dike from such a
wave is 6.6 feet above maximum stillwater lake level of 583.7 feet. Since the top
of the dike will be at elevation 591, the maximum wave runup of 6.6 feet will
not overtop the dike. Therefore, the plant will be protected from wave action. In
addition, the lakeside face of the dike will be protected by a 3·foot layer of
random·placed angular quarry stone (Staff Report, pp. 12, 13).
119. The Applicant has estimated the peak flow rate for the Toussaint River
probable maximum flood to be 78,500 cfs. It was conservatively assumed that
there would be no inflow to the lake, and the maximum stage associated with
this "dammed up" condition would be 579.0 feet. This level is well below plant
grade (Staff Report, p. 13). The Staff reviewed Applicant's estimates and the
proposed flood protection, including the design basis for site drainage systems,
and concluded that appropriate flood protection can be provided. The Staff also
determined that the Applicant plans to design site drainage systems such that
there will be no threat to the safety of the plant during severe local precipitation
up to the probable maximum (Staff Report, p. 13). The Board has reviewed the
Stafrs assessment and is in agreement.
120. Lake Erie is to provide water for normal operation and shutdown
requirements. The water will flow from an intake crib, 3300 feet out in
Lake Erie, to the intake structure at the plant. The Applicant has investigated
the potential for a PMME to make the intake crib unusable as a source of cooling
water. Because a lake level below the intake could result from a PMME-produced
maximum wind-tide fall, the Applicant has proposed that the Ultimate Heat
Sink (UHS) cooling pond be used to bring the plant to a safe shutdown
condition should the lake level drop to less than 0.4 feet above the crest of the
intake crib. This is the minimum level at which the plant can be assured of an
adequate water supply for continuous operation at full rated power (Staff
Report, pp. 13, 14). The Board finds that this procedure is acceptable to assure
an adequate cooling water supply and safe operation and shutdown of the
f acili ties.
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121. The UHS cooling pond will be an existing rock quarry, which is also
used as a hold.up pond for cooling tower blowdown (See, §33, supra). The pond
level wiIl be maintained at normal operating level by cooling tower blowdown,
direct service water, or normal groundwater flow. The Staff concluded, using
conservative assumptions, that adequate water supply for plant shutdown will be
available (Staff Report, p. 14; Affidavit of Robert A. Benedict, Staff Exhibit 1).
On the basis of its review, the Board is in agreement with the Staffs analysis.
122. The Staff has also considered the potential for leakage of radioactive
liquids from the plant into the groundwater. The foundation of the radwaste
building wiU be at elevation 545 feet, and the top of the confmed groundwater
aquifer in the plant area is at elevation 560 feet. The resultant positive pressure
on the radwaste building foundation would preclude leakage from the building
into the confined aquifer. Therefore, it is highly unlikely that liquid waste could
contaminate the groundwater. However, should such leakage occur, the
groundwater gradient of about 2 feet per mile toward lake Erie would preclude
contamination of weUs located inland from the plant. There are no wells
between the plant site and lake Erie that draw from the confmed aquifer. In the
interest of aqditional conservatism, however, the Staff has estimated that any
leakage in the rad·waste building would be diluted by a factor of greater than
106 before it would appear at the water·use points at the Erie Industrial Park,
the nearest lake Erie potable water supply user. The dilution factor for surface
contact at the interface of the confined aquifer and lake Erie would be about
3000. Moreover, the distance the groundwater travels between the plant and the
water use points is such that the travel time would be more than 50 years. The
dilution and decay time provide further assurance that offsite water use points
would not be contaminated by liquid waste (Staff Report, pp. 14,15).
123. The foundation of all structures will be designed for groundwaterinduced hydrostatic and hydrodynamic loadings. No unusual problems were
encountered during excavation dewatering for the construction of Unit 1, and
dewatering effects should be similar for Units 2 and 3 (Staff Report, p. 15).
124. The Board concludes that the site safety·related facilities can be
protected against flooding from any source, and that an adequate safety·related
water supply will be provided. Furthermore, it is concluded that groundwater
travel time, dilution, disperSion, and ion exchange factors present in the event of
a postulated accidental liquid radwaste spiIl are such that there is an extremely
low risk of public exposure and that no special precautions need be taken.
These conclusions are based oil the Staffs independent evaluations and on
comparisons of hydrologic engineering factors associated with this site with
those at other plants of similar size that have been licensed. Therefore, the Board
concludes that with regard to hydrological conditions, the proposed site is
acceptable for reactors of the general size and type proposed for Davis·Besse
Units 2 and 3. '
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E. Geology and Seismology
'125. The site is located in the Great Lakes Section of the Central Lowland
physiographic province. Tectonically, it is situated on the east flank of the
Findlay Arch, an ancient, broad, regional northeast·trending anticlinal structure.
The trace of the axis on the Findlay Arch is inferred to be about 15 miles west
of the site. The arch is a major early Paleozoic structure that, based on
stratigraphic data from deep wells, has not been tectonically active since at least
the close of the Paleozoic Era, which was 220 million years before the present
(mybp) (Staff Report, p. 16).
,
126. The site is located in a relatively stable seismic portion of the Central
Stable Region Tectonic Province. The largest historical earthquake that has
occurred in the province was located in Anna, Ohio, and occurred in 1937. This
shock had a maximum intensity of VII·VIII on the Modified Mercalli scale (Staff
Report, p. 16).
127. In the area of Units 2 and 3, about 8 to 16 feet of Pleistocene fill and
glaciolacustrine silty clay overlie nearly flat·lying Paleozoic sedimentary rocks.
Bedrock underlying the site consists of dolomitic strata of the Tymochtee
Formation containing interbedded, . soluble gypsum and anhydrite. The
Tymochtee Formation is part of the Bass Island Group of SiIurianage
(395 mybp) (Staff Report, p. 17).
128. As a result of the Applicant's investigations conducted thus far, it has
been determined that there is a significant number of solution cavities in the top
of 30 feet lof bedrock. In general, foundation grades for the major safety related
structures will be located below this highly solutioned zone. However, the
existence of significant solutioning below this level at the Units 2 and 3 locations
should be considered. The Applicant will be required to conduct further
investigations to define completely the extent of all solution activity and to treat
the foundation as required (Staff Report, p. 17). The Board finds that there are
acceptable engineering and foundation treatment measures available, including
the filling of all voids in the foundation with cement grout or concrete fill, to
carry out any treatment that may be required. This investigation and treatment
program is to be accomplished during construction.
129. The Board concludes that there are no geologic hazards or unusual
seismic characteristics associated with the proposed site which preclude its
acceptability.

F. Conclusions
130. As a result of our review, the Board has considered that the proposed
Davis·Besse site is a suitable location for the two nuclear power units of the
general size and type proposed from the standpoint of radiological health and
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safety considerations under the Atomic Energy Act and the rules and regulations
promulgated by the Nuclear Regulatory Commission pursuant thereto.

IV. CONCLUSIONS OF LAW AND CONDITIONS'
131. The Board has considered all documentary and oral evidence presented
by the parties. On the basis of our review of the entire record in this proceeding
and the foregoing findings, and in accordance with 10 CFR §50.l0(e) and 10
CFR Part 51 of the Commission's regulations, the Board has concluded as
follows:
(a) The environmental review performed by the Staff pursuant to the
National Environmental Policy Act of 1969, as presented in the FES, has been
adequate.
(b) The certification issued to the. Applicant on November 4, 1975, by the
Ohio Environmental Protection Agency pursuant to Section 401(a)(I) of the
Federal Water Pollution Control Act Amendments of 1972 satisfies the
requirements of that Section 401.
(c) The requirements of § 102(2)(A), (C) and (D) of the National Environmental Policy Act of 1969 and 10 CFR Part 51 have been complied with in this
proceeding.
(d) Having given independent consideration to the final balance among
conflicting environmental factors set forth in the record of this proceeding with
a view to determining the appropriate action to be taken, having weighed the
environmental, economic, technical, and other benefits against environmental
and other costs, and having considered available alternatives, in accordance with
10 CFR Part 51, the Board has determined that the appropriate action to be
taken, if and when all of the radiolOgical health and safety findings required by
the Atomic Energy Act of 1954, as amended, and the Notice of Hearing in this
proceeding, are made, is the issuance of construction permits for the Davis-Besse
Nuclear Power Stations, Units 2 and 3, subject to (i) conditions which may
hereafter be determined to be warranted with respect to radiological health and
safety matters, and (ii) the following conditions for the protection of the
environment:
(1) The Applicant shall take the necessary mitigating actions (including
those summarized in Section 4.6.1 and recommended in Section 4.6.2 of the
Final Environmental Statement) required during construction of the facility
and of associated transmission lines to minimize adverse environmental
impacts from construction activities.
(2) The Applicant shall establish a control program that shall include
written procedures and instructions to control all construction activities as
prescribed in subdivision (1) of this subparagraph (d), and shall provide for
periodic management audits to determine the adequacy of implementation
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of environmental conditions. The Applicant shall maintain sufficient records
to furnish evidence of compliance with all of the environmental conditions
in the Final Environmental Statement.
(3) Before engaging in a construction activity not evaluated by the
Commission, the Applicant wiII prepare and record an environmental
evaluation of such activity. When the evaluation indicates that such activity
may result in a significant adverse environmental impact that was not
evaluated, or that is significantly greater than that evaluated in the Final
Environmental Statement, the Applicant shall provide a written evaluation
of such activities and obtain prior approval of the Director of Reactor
licensing for the activities.
(4) If unexpected harmful effects or evidences of serious damage are
detected during the facility construction, the Applicant shall provide to the
Staff an acceptable analysis of the problem and a plan of action to eliminate
or Significantly reduce the harmful effects or damage.
(5) In addition to the preoperational monitoring programs described in
the Environmental Report, with supplements, the Staff recommendations
included in Section 6 of the Final Environmental Statement shall be
followed.
(e) On the basis of the available information and review to date, there is
reasonable assurance that the proposed site is a suitable location for nuclear
power reactors of the general size and type proposed from the standpoint of
radiological health and safety considerations under the Atomic Energy Act of
1954, as amended, and rules and regulations promulgated by the Commission
pursuant thereto.

V.ORDER
On the basis of the Board's Findings and Conclusions, and pursuant to the
Atomic Energy Act of 1954, as amended, and the Commission's Regulations, IT
IS ORDERED that this Partial Initial Decision shall constitute a portion of the
ultimate Initial Decision to be issued upon completion of the radiological health
and safety phase of this proceeding.
It is further ORDERED, in accordance with Sections 2.760, 2.762 and 2.764
of the Coriunission's Rules of Practice, 10 CFR Part 2, that this Partial Initial
Decision shall be effective immediately and shall constitute the final action of
the Commission thirty (30) days after the date of issuance hereof, subject to any
review pursuant to the Rules of Practice. Exceptions to this Partial Initial
Decision may be filed by any party within seven (7) days after service of this
Partial Initial Decision. A brief in support of the exceptions shall be filed within
fifteen (15) days thereafter (twenty (20) days in the case of the Regulatory
, J
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StafO. Within fifteen (15) days after the service of the brief of appellant
(twenty (20) days in the case of the Regulatory StafO, any other party may file
a brief in support of, or in opposition to, the exceptions.
It is so ORDERED.
THE ATOMIC SAFETY AND
LICENSING BOARD
J omi. R. Lyman, Member

David L. Hetrick, Member
Edward Luton, Chairman
Dated at Bethesda, Maryland
this 31st day of December, 1975.
(Appendix A is omitted from this publication but is available at NRC's Public
'Document Room, Washington, D. C.)
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CASE NAME INDEX
(COW-DSSION, UCENSING BOARDS; APPEAL BOARDS)

ALABAMA POWER COMPANY
Antitrust; Memorandu~ and Order; Doc~ets 50348A;50364A; LBP-75-069
(NRCI-75/11, pp 822-33)
Licensing, Antitrust; Order; Doc~ets
50524A;50525A;50526A;50527A/50348A;50364A; CLI-75-012 (NRCI-75/9, pp
373-5)
ALLIED-GENERAL NUCLEAR SERVICES;ALLIED CHEMICAL NUCLEAR PRODUCTS, INC.;GENERAL
ATOIIIC COI1PANY
Materials License; lIemorandum and Order; Doc~et 701729; LBP-75-060
(NRCI-75/10, pp 687-92)
.
ALLIED-GENERAL NUCLEAR SERVICES;ALLIED CHEI1ICAL NUCLEAR PRODUCTS, INC.;GULF
ENERGY AND ENVIRONI1ENTAL SYSTEI1S, INC.
Construction Permit, Operating License; Decision; Docket 50332; ALAB-296
(NRCI-75/10, pp 671-85)
Construction Permit (NEPA);Operatlng License; lIemorandum and Order; Docket
50332; LBP-75-065 (NRCI-7S/11, pp 771-5)
Operating License; lIemorandum and Order; Dockets S0332-NEPA;50332-0L;
LBP-75-048 (NRCI-7S/8, pp 362-4) .
BOSTON EDISON COHPANY;CENTRAL HAINE POWER COHPANY;CENTRAL VERHCNT PUBLIC
SERVICE CORPORATION:CONNECTICUT LIGHT AND POWER COIIPANY:FITCHBURG GAS AND
ELECTRIC LIGHT COI1PANY;NEW BEDFORD GAS AND EDISON LIGHT CO~PANY:NEW ENGLAND
POWER COI1PANY, ET AL.
Construction Permit: lIemorandu. and Order; Doc~et 50471; LBP-75-042
(NRCI-75/7, pp 159-171)
CLEVELAND ELECTRIC ILLUHINATING COHPANY;DUQUESNE LIGHT COI1PANY;OHIO EDISON
COI1PANY;PENNSYLVANIA POWE~ COI1PANY;TOLEDO EDISON COI1PANY
Antitrust: lIemorandum and Order; Dockets 50346A/50440A:50441A: ALAB-290
(NRCI-75/9, pp 401-3)
Antitrust; Opinion and Order; Docket 50346A/50440A;50441A; ALAB-300
(NRCI-75/11, pp 752-70)
Antitrust: Order: Dockets 50346A/50440A:S0441A/S0500A;50501A: CLI-75-007
(NRCI-75/7, pp 1-2)
AntItrust; Ruling on Summary DIsposition lIotlon; Dockets
50346A;50500A:S0501A/50440A;50441A; LBP-75-063 (NRCI-75/10, pp 707-11)
Construction Permit; lIemorandu. and Order: Dockets 50440;50441: ALAB-294
(NRCI-75/10, pp 663-7)
Construction Permit, Operating License;

He~orandu~

and Order; Dockets

50346A:50500A;50501A/50440A;50441A; LBP-75-D68 (NRCI-75/11, pp 818-21)
Construction Permit; Opinion; Docket. 50440;S0441: ALAB-298 (NRCI-75/11, pp
730-9 )
Construction Permlt;Antltrust: Ruling: Dockets S0346A/S0440A:S0441A;
LBP-7S-040 (NRCI-75/7, pp 125-30)
Licensing, Antitrust; Ruling on Certification Request; Dockets
50346A;50500A;50501A/50440A;50441A; LBP-7S-049 (NRCI-75/8, PP 365-71)
CO~110NWEALTH EDISON COI1PANY
Construction Permit; Initial Decision; Dockets STN 50454;STN 50455/STN
50456;STN 50457; LBP-75-074 (NRCI-75/12, PP 972-92)
Construction Permit; Second Partl.1 Inltl.1 Declslon-LWA Modification;
Dockets STN-50454;STN-50455/STN-50456;STN-50457; LB?-75-064 (NRCI-75/10,
PP 712-25)
Operating License; l1emorandum and Order; Docket 50010; CLI-75-011
(NRCI-75/8, PP 192-5)
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CONSOLIDATED EDISON CO"PANY or NEW YOR~
Operating License; Decision; Docket 50286; ALAB-287 (NRCI-75/9, pp 379-89)
Operating License; "emorandu. and Order; Docket 50286; CLI-75-014
(NRCI-75/12, pp 835-46)
Operating License; "emorandue and Order; Dockets 50300;50247;50286;
CLI-75-00e (NRCI-75/8, pp 173-9)
Operating License; "e.orandu. and Order; Dock.t 50286; ALAS-281 (NRCI-?5/?,
pp 6-8)
Op.ratlng License; r..morandua and Order; Dock.t 50247; CLI-75-013
(NRCI-75/9, pp 376-7)
Operating License; Order; Dock.t 50286; LBP-75-038 (NRCI-75/7, pp 27-8)
CONSU"ERS POWER CO"PANY
Construction ~er.lt:Co.pllance: Decision: Dockets 50329;50330; ALAB-Z83
(NRCI-75/7, pp 11-22)
Construction Peralt:Antltrust; Initial Decision; Dock.ts 503ZgA;50330A:
LBP-75-039 (NRCI-75/7, pp 29-124)
Operating License, Co~pllanc.: " •• orandue and Ord.r: Docket 50155;
CLI-75-015 (NRCl-75/12, pp 847-51)
Operating License: "emorandu. and Order: Docket 50155; CLl-75-010
(NRCl-75/8, PP 188-91)
Op.ratlng Llcense;Antltrust; Order; Docket. 50329A;50330A; ALAB-282
(NRCl-75/7, pp 9-10)
DEL"ARVA POWER AND LIGHT CC"PANY:PHILADELPHIA ELECTRIC CO"PANY
Construction Perelt: Initial Decision, Partial (NEFA and Site Suitability):
Dockets 50450;50451; LBP-?5-043 (NRCI-?5/8, PP 215-50)
Construction Permit; Initial Decl.lon, Supple.ent to Partial (NEPA and Site
Suitability); Docket. S0450;50451; LBP-7S-044 (NRCI-75/8, pp 251-62)
DETROIT EDISON CO"PANY
Construction Peralt; "e.orandue and Order; Dock.t. S0542;S0543; LBP-75-056
(NRCI-75/9, pp 565-9)
DUKE POWER CO"PANY
Construction Pe •• lt: Decision: Dockets STN 50488:STN 50489:STN 50490:
ALAB-302 (NRCI-75/12, ~p 8S6-7)
Construction Pe •• lt; "e.orandue and Order; Dockets S0413;50414; CLI-75-009
(NRCI-75/8, pp 180-7)
DUQUESNE LIGHT CO"PANY;OHIO EDISON CO"PANY;PENNSYLVANIA POWER CO"PANY;CLEVELAND
ELECTRIC ILLUMINATING CO"PANY;TOLEDO EDISON CO"PANY
Construction Pe •• lt; Initial DeciSion, Suppleeental Partial-Site sultabllty
and envlron •• ntal findings; Dockets S0440;50441; L~P-7S-0S3 (NRCI-75/9, PP
478-97 )
Construction Perelt; Partial Initial DeciSion, Supplement NEPA and Sit.
Suitability; Dockets 50440;50441; LBP-75-073 (NRCI-75/12, pp 946-71)
FLORIDA POWER AND LICHT CO~PANY
Construction Permit; ".eorandum and Order; Dock.t S0389; ALAB-280
(NRCI-?S/7, pp 3-5)
GEORGIA POWER CO"PANY
Construction Perelt; "e.orandu. and Order; Dock.ts 50424;50425; ALAS-285
(NRCI-75/8, PP 209-12)
Construction Perelt; " •• crandue and Order; Dock.ts 50424;50425; ALAS-291
(NRCI-75/9, PP 404-17)
CULF STATES UTILITIES CO"PA~lY
Construction Perelt; Initial Declslon;Partlal (NEPA and Sit. Suitability);
Dock.ts 50458;S0459; LBP-75-050 (NRCI-75/9, pp 419-64)
HOUSTON LIGHTINC AND POWER CO"PANY
Construction Permit; "e.orandue and Order; Docket. S0466;50467; ALAr-301
(NRCI-75/12, PP 853-5)
Construction Perelt; Partial Initial Declslon-NEPA and Site Suitability;
Docket 50466;50467; LBP-75-066 (NRCI-75/11, PP 776-812)
HOUSTON LIGHTING AND POWER CO"PANY;CITY OF AUSTIN, TEXAS;CITY PUBLIC SERVICE
BOARD OF SAN ANTONIO, TEXAS;CENTRAL POWER AND LICHT CO"PANY
Construction Pe.alt; Initial DeCision; Dockets STN 50498;STN 50499;
LBP-75-071 (NRCI-75/12, PP 894-921)
Construction Per_It; Initial Decision, Partial (NEPA and site suitability);
Dockets 50498;50499; LBP-75-046 (NRCI-75/8, PP 271-318)
ILLINOIS POWER CO"PANY
Con.tructlon Peralt; Partial Initial Declslon-NEPA and Site Suitability;
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Dockets S0461;S0462; LBP-75-0S9 (NRCI-75/9, PP 579-630)
KANSAS GAS AND ELECTRIC CO~PANY;KANSAS CITY POWER AND LIGHT CO~PANY
Con.tructlon Per~lt; Decl.lon; Docket S0482A; ALAB-299 (NRCI-7S/11, PP
740-S1)
Operating Llcen.e;Antltru.t; He~orandu. and Order; Docket 50482A; LBP-7S-0S2
(NRCI-7S/9, PP 469-77)
LONG ISLAND LIGHTING CCMPANY
Con.tructlon Per.lt; Decision; Dockets SOSI6;SOSI7; ALAB-292 (NRCI-7S/10, PP
631-S9)
Con.tructlon Per.lt; Order; Dockets SOSI6;SOSI7; LBP-7S-037 (NRCI-75/7, PP
23-6)
NORTHERN INDIANA PUBLIC SERVICE COMPANY
Construction Per.lt; Decision, Supple.ental; Docket 50367; ALAB-303
(NRCI-75/12, pp e58-77)
NORTH~RN STATES POWER COMPANY
Operating License; Memorandum and Order; Docket. S0282;S0306; ALAB-284
(NRCI-7S/8, pp 197-208)
Operating Llcen.e; M•• orondum and Order; Docket 50263; LBP-7S-045
(NRCI-7S/8, pp 263-70)
Operating License; Memorandum and Order; Dockets S0282;50306; ALAB-288
(NRCI-75/9, pp 390-4)
OFFSHORE POWER SYSTEMS
Manuracturlng License; Ruling on Motion to Dismiss a Party; STN-50437;
LBP-7S-067 (NRCI-7S/11, pp 813-17)
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE;UNITED ILLUMINATING COhPANY
Construction Per.lt; Memorandum and Order; Docket. 50443;5044~; ALAB-293
(NRCI-7S/10, pp E60-2)
Construction Per.lt; Memorandum and Order; Dockets S0443;S0444; ALAB-295
(NRCI-7S/10, pp E68-70)
Construction Permit; Memorandum and Order; Dockets S0443;S0444; LBP-7S-061
(NRCI-7S/10, pp 693-701)
PUBLIC SERVICE COMPANY OF OKLAHO~A
Construction Permlt;Antltrust; He.orandu. and Order; Docket P531A;

LBP-75-055 (NRCI-75/9, pp 560-4)
PUBLIC SERVICE ELECTRIC AND GAS COMPANY
~
Construction Per.lt; Third Prehearlng Conrerence Order; Dockets
STN-50477;STN-S0478; LBP-7S-062 (NRCI-75/10, PP 702-706)
PUERTO RICO WATER RESOURCES AUTHORITY
Construction Per.lt; Decision; Docket S0376; ALAB-286 (NRCI-7S/8, PP 213-14)
TENNESSEE VALLEY AUTHORITY
Construction Permit; Me.orandu. and Order; Dockets
STN-S0518;STN-SOSI9;STN-SOS20;STN-SOS21; LBP-75-0S7 (NRCI-7S/9, PP S70-2)
TOLEDO EDISON COMPANY;CLEVELAND ELECTRIC ILLUMINATING COMPANY;DUQUESNE LIGHT
COMPANY;OHIO EDISON COMPANY;PENNSYLVANIA POWER COMPANY
Con.tructlon Permit; Partial Initial Declslon--NLPA and Site Suitability;
Dockets S0500;S0501; LBP-75-075 (NRCI-75/12, PP 993-1029)
Operating License; Memorandum and Order; Docket S0346A; ALAB-297
(NRCI-75/11, PP 727-9)
UNION ELECTRIC COMPANY
Construction Permit; Initial Decision, Partial (NEPA and Site Suitability);
Dockets STN-S0483;STN-50486; LBP-7S-047 (NRCI-7S/8, PP 319-61)
VIRGINIA ELECTRIC AND POWER COMPANY
Construction Permit; Decision; Dockets 50338;S0339; ALAB-2B9 (NRCI-7S/9, PP
395-400)
Construction Permit; Initial Decision; Dockets S0338;S0339; LBP-7S-070
(NRCI-7S/12, PP 879-93)
Construction Permlt;Compllance; Initial DeCision; Dockets CPPR-77;CPPR-78;
LBP-7S-054 (NRCI-7S/9, PP 498-5S9)
Construction Permit; Order; Docket. S0338;50339; LBP-75-0S1 (NRCI-7S/9, PP
465-8)
WASHINGTON PUBLIC POW~R SUFPLY SYSTEM
Con.tructlon Permit; Initial DeCision, Partial (NEPA and Site Suitability);
Docket. 50460;S0513; LBP-7S-041 (NRCI-7S/7, PP 131-S8)
Con.tructlon Permit; Initial Decl.lon; Docket. S0460;S0513; LBP-7S-072
(NRCI-7S/12, PP 922-45)
Construction Permit; Memorandum and Order; Dockets S0460;SOSI3; LBP-7S-0S8
(NRCI-7S/9, PP S73-8)
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(COMMISSION, UCENSING BOARDS, APPEAL BOARDS)
CASES

9

~oore's Federal Practice, Par. 110.13(2)(2.ed. 1973)
appellate status of dlsover~ rulings; ALAB-300, F, (NRCI-75/11, pp 758-9)
Adolph Coors Co. v. A and S Whole.alers, Inc., 1975 Trade Cases 60,187 (D.
Colo., 1975)
antitrust evidence, sham litigation; LBP-75-069, B, (NRCI-75tll, pp 822-33)
Airport Comm. of Forsythe Co. v. Civil Aeronautics Board, 296 F.2d 95, 96 (4th
Clr. 1961)
stay granting criteria for proceedings before another tribunal; ALAB-296, B,
(NRCI-75/10, pp 677-8)
Alexander Sprunt and Son v. U.S., 281 U.S. 249 (1930)(Brandels, J.)
Intervention standing; ALAB-292, D, (NRCI-75/10, pp 635-59)
.Allen Bradley Co. v. Local Union No.3, 32S US 797, 809, 89 L.Ed. 1939, 1948,
65 S.Ct. 1533 (1944)
legal antltru.t concept, activities under the Ilcen.e; LBP-75-039, C,
(NReI-7S/7, pp 51-5)
Allen Bradle~ v. Local Union No.3, 325 US 797, (1944)
antltru.t, activities under Ilcen.e; LBP-75-039, D, (NRCI-75/7, pp 55-61)
Allied Steel and Conve~ors, Inc. v. Ford ~otor Co., 277 F.2d 907, 912 (6th Clr.
1960 )
appeal from dl.cover~ ruling.; ALAB-300, H, (NRCI-75/11, pp 766-8)
Allied-General ~clear Service. (Barnwell Separation.), ALAB-296 NRCI-75/10, P
671 (October 30, 1975)
licensing decl.lon., expedition and thoroughne.s; ALAB-298, D, (NRCI-75/11,
p 737)
Allied-General Nuclear Services (Barnwell Separations), ALAB-296, NRCI-75/10, P
671 (October 30, 1975)
hearing. continuation pending generic I.sue re.olve; LBP-75-065, A,
(NRCI-75t11, pp 771-5)
NEPA negative declaration tor agency Impact statement; ALAB-303, G,
(NRCI-75/12, pp 872-7)
Amendment of 10 CFR 50 LICENSING .OF PRODUCTION AND UTILIZATION FACILITIES
(Environmental Effects of the Uranium Fuel C~cle), Docket RM-503, 37 F.R.
24191, 24192 (November 15, 1972)
dlscover~ In construction permit hearing.; LBP-75-042, (NRCI-75/7, pp
159-171)
American Communication A•• n. v. U.S., 298 F.2d 648 (2nd Clr. 1962)
Intervention .tandlng; ALAB-292, B, (NRCI-75tl0, pp 635-59)
American Express Warehousing, Ltd. v. Transamerlca Ins. Co., 380 F.2d 277 (2nd
CI r. 1967)
directed certification tor Interlocutor~ review of dlscover~ rulings;
ALAB-300, A, (NRCI-75/11, pp 752-70)
American Farm Lines v. Black Ball Freight Service, 397 U.S. 532 (1970)
construction of AEC Manual 0106-023 and -034; ALAB-300, D, (NRCI-75t11, PP
761-4)
•
American Guaranty Corp. v. U.S., 401 F.2d 1004, 1011, (Ct. Clr. 1968)
appeal trom dlscover~ ruling.; ALAB-300, H, (NRCI-75/11, pp 766-8)
American National Bank and T. Co. of Chicago v. Taussig, 255 F.2d 765, 769 (7th
Clr.), cert. denied, 358 U.S. 883 (1958)
appeal trom dl.cover~ ruling.; ALAB-300, H, (NRCI-75t11, pp 766-8)
American Tobacco Co. v. U.S., 328 U.S. 781 (1946)
antitrust contention. requirements; LBP-75-0S2, B, (NRCI-75t9, pp 469-77)
American Tobacco Co. v. U.S., 328 U.S. 781, 811 (1946)
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antitrust Intervention petition: ALAB-Z99, C, (NRCI-75/11, pp 748-S0)
A.erlcan Tobacco Co. v. U.S., 3Z8 US 781, 66 S.Ct. 11Z5, 90 L.Ed. 1575 (1946)
legal antitrust concept, nexus or causal connection: LBP-7S-039, C,
(NRCI-7S/7, pp Sl-S)
A.erlcan Tobacco Co. v. U.S., 3Z8 US 781, 66 S.Ct. 11Z5, 90 L.Ed. 1575, 1596
(1946 )
antitrust considerations, applicant's acquisition policy: LBP-75-039, J,
(NRCI-75/7, pp 9Z-113)
Ames v. S.lth, 169 US 466, 4Z L.Ed. 819 (1897)
antitrust, coordination v. net benerlts; LBP-7S-039, F, (NRCI-75/7, pp
64-74 )
Arizona Public Service Co. v. F.P.C., 483 F.Zd 1Z7S, 1Z8Z (D.C. Clr. 1973)
NEPA negative declaration ror agency Impact statement: ALAB-303, G,
(NRCI-75/1Z, pp 87Z-7)
Arizona Public Service Co. v. F.P.C., 490 F.Zd 783 (D.C. Clr. 1974)
negative NEPA declaration: ALAB-303, G, (NRCI-75/1Z, pp 87Z-7)
Armstrong and Armstrong v. U.S., 356 F.Supp. S14, 521 (E.D. Wash. 1973),
arrlrmed, 514 F.2d 40Z (9th Clr. 1975)
antitrust Intervention petition: ALAB-Z99, C, (NRCI-7S/11, pp 748-S0)
Arnold Tours v. Camp, 400 U.S. 45 (1970)
Intervention standing: ALAB-Z9Z, C, (NRCI-7S/10, pp 63S-59)
Associated Industries v. Ickes, 134 F.Zd 694 (Znd Clr. 1943)
Intervention standing: ALAB-Z9Z, B, (NRCI-75/10, pp 635-S9)
Association or Data Processing Service Organizations v. Ca.p, 397 U.S. ISO, lS3
(1970)
.
Intervention standing: ALAB-Z9Z, C, (NRCI-75/10, pp 63S-S9)
B.P.I. v. A.E.C., SOZ F.Zd 4Z4, 4Z9 (D.C. Clr. 1974)
Intervention standing: ALAB-Z92, 0, (NRCI-75/10, pp 635-59)
Balaban and Katz Corp. v. Commissioner or Internal Revenue, 30 F.Zd 807, 808
(7th CI r. 19Z9)
expert opinion weight In administrative proceedings: LBP-7S-039, H,
(NRCI-75/7, pp 80-3)
Barlow v. Collins, 397 U.S. 159 (1970)
Intervention· standing: ALAB-Z9Z, C, (NRCI-75/10, pp 635-59)
Bendix Corp. and Sellew Corp. v. Blax, Inc., 471 F.Zd 149, 159 (197Z)
evidence ad.lsslblllt~ In antitrust hearings, Noerr-Pennlngton Doctrine;
LBP-75-069, B, (NRCI-75/11, pp 82Z-33)
Berlenbach v. Anderson and Thompson Ski Co., 3Z9 F.Zd 78Z (9th Clr. 1964)
antitrust, activities under license; LBP-75-039, 0, (HRCI-75/7, pp 55-61)
legal antitrust concept, activities under the license; LBP-75-039, C,
(HRCI-75/7, pp 51-S)
Blue Bell Co. v. Frontier Rerlnlng Co., Z13 F.Zd 3S4, 358-9 (10th Clr. 19S4)
antitrust review, rerulal to wheel power; LBP-75-039, G, (NRCI-75/7, pp
74-80)
Booth Fisheries v. Industrial Comm., Z71 U.S. Z08, ZII (19Z6)
appeal rro. discovery rulings; ALAB-300, H, (NRCI-75/l1, pp 766-8)
Borak v. Biddie, 141 F.2d Z78 (D.C. Clr. 1944)
material ralle statements, dissenting opinion; LBP-7S-054, G, (NRCI-75/9, pp
S41-S9 )
Boston Edison Co. (Pilgrim), ALAB-Z69, NRCI-75/4R, P 411 (1975)
Interlocutory v. rlnal rulings; ALAB-300, B, (NRCI-75/11, p 758)
Boston Edison Co. (Pilgrim), ALAB-269, NRCI-75/4R, P 411, 413 (April Z8, 1975)
Interlocutory status or ASLB contentions rulings; ALAB-Z86, B, (NRCI-75/8,
pp Z13-14)
Boys Markets v. Retail Clerks Union, 398 U.S. 235, Z41 (1970)
parties power to agree to another arbiter; ALAB-300, G, (NRCI-75/11, pp
76Z-4 )
Branch v. Jesup, 106 U.S. 468, 475-6 (1883)
appeal rrom discovery rulings: ALAB-300, H, (NRCI-75/11, pp 766-8)
Briggs v. Spaullng, 141 US 13Z (19Z1)
applicant's non-delegable public health and sarety duty; LBP-7S-0S4, B,
(NRCI-75/9, pp S03-0E)
Brooks v. A.E.C., 476 F.Zd 9Z4 (D.C. Clr. 1973)
reopened hearing ror ownership and extension or completion dates; ALAB-28~,
(NRCI-75/8, pp Z09-12)
Brooks v. Coleman, 7 ERC ZlS0 (9th Clr. 1975)
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review or ALAB-287 (NEPA requlre~ents); CLI-75-014, A, (NRCI-75/12, pp
835-46 )
Brown Shoe Co. v. U.S., 370 U.S. 294, 336 (1962), 1955 Att'y Gen. Rep. 44
antitrust contentions requlre.ents; LBP-75-052, B, (NRCI-75/9, pp 469-77)
Brown Shoe Co. v. U.S., 370 U.S. 294, 336-7 (1962)
antitrust Intervention petition; ALAB-299, C, (NRCI-75/11, pp 748-50)
Brown Shoe Co. v. U.S., 370 US 294, 72, 82 S.ct. 1502, 8 L.Ed.2d 510 (1962)
antitrust legal concepts, situation Inconsistent with antitrust laws;
LBP-75-039, B, (NRCI-75/7, pp 45-50)
Cade.artorl v. Marine Midland Trust Co., 18 r.R.D. 277 (S.D. N.Y. 1955)
parties power to agree to another arbiter; ALAB-300, G, (NRCI-75/11, pp
762-4)
Caesars Palace Securities Litigation, 360 r.supp. 366, 386, rn. 19 (SDNY, 1973)
.aterlal raise state.ent, Interpretation; LBP-75-054, C, (NRCI-75/9, pp
506-10)
California Motor Transport Co. v. Trucking Unll.lted, 404 U.S. 508, 30 L.Ed.2d
642, 92 S.ct. 609 (1972)
evidence admissibility In antitrust hearings; LBP-75-069, A, (NRCI-75/11, pp
822-33 )
Callanan Road Improvement Co. v. U.S., 345 U.S. 507, 513 (1953)
appeal from discovery rulings; ALAB-300, H, (NRCI-75tll, PP 766-8)
Calvert Cliffs' Coordinating Committee v. A.E.C., 449 r.2d 1109 (D.C. Clr.
1971)
scope or environmental Information required for licensing; ALAB-287, C,
(NRCI-75/9, P 384)
Cecil Corley Motor Co. v. Ceneral Motors Corp., 380 r.supp. 819 (M.D. Tenn.
1974)
expert opinion weight In administrative proceedings; LBP-75-039, H,
(NRCI-75/7, pp 80-3)
,
Che.lcal Lea.an Tank Lines, Inc. v. U.S., 368 r.supp. 925 (D. Del. (three-judge
court) 1973)
Intervention standing; ALAB-292, D, (NRCI-75/10, pp 635-59)
Cities of Statesville v. A.E.C., 441 r.2d 962, 977 (D.C. Clr. 1969, en banc)
Intervention standing; ALAB-292, D, (NRCI-75/10, pp 635-59)
Cities of Statesville v. A.E.C., 441 r.2d 962, 983 (D.C. Clr. 1969)
burden of proof In show cause proceedings; ALAB-283, B,'(NRCI-75/7, pp
11-22 )
City of Lafayette v. r.p.c., 147 U.S. App. D.C. 98, 454 r.2d 941
antitrust considerations, applicant's acquisition policy; LBP-75-039, J,
(NRCI-75t7, pp 92-113)
City of Latayette, Louisiana v. r.p.c., Gulf States Utilities Co., 147 App.
D.C. 98, 454 r.2d 941 (1971), affirmed Gulr States Utilities v. r.p.c., 411
US 747, 93 S.Ct. 1870, 36 L.Ed.2d 63S (1973), reh. den. 412 US 944; 93 S.Ct.
2767, 37 L.Ed.2d 405
legal antitrust concept, nexus or causal connection: LBP-75-039, C,

(NRCI-75/7, pp 51-5)
Cleveland Electric Illuminating Co. (Davis-Besse), ALAB-290, NRCI-75t9, P 401
(September 19, 1975)
appellate policy for directed ASLB certification of Interlocutory matter;
ALAB-297, (NRCI-75/11, pp 727-9)
Clinton Community Hospital Corp. v. Southern Maryland Medical Center, 510 r.2d
1037 (4th Clr. 1975), cert. denied 45 L.Ed.2d 700 (1975)
Intervention standing; ALAB-292, C, (NRCI-75/10, pp 635-59)
Coalition for Safe Nuclear Power v. A.E.C., 463 r.2d 954, 956 (D.C. Clr. 1972)
stay of environmental hearings on completed facility, speclrlc eXClusions;
ALAB-296, E, (NRCI-75/10, pp 678-84)
Cobbledlck v. U.S., 309 U.S. 323 (1940)
appellate statu. of discovery rulings; ALAB-300, r, (NRCI-75/11, pp 758-9)
Cohen v. Beneficial Ind. Loan Corporation, 337 U.S. 541, 546 (1949)
Interlocutory v. final rulings; ALAB-300, B, (NRCI-75tl1, P 758)
,
Cohen v. Curtis Publishing Co., 333 r.2d 974, 978 (8th Clr. 1964), cert.
denied, 380 U.S. 989 (1965)
appellate status of discovery rulings; ALAB-300, r, (NRCI-75/11, pp 758-9)
Cole ,v. Hughes Tool Co., 215 r.2d 924 (lOth Clr. 1954), cert. denied, rord v.
Hughes Tool Co., 348 U.S. 927, 99 L.Ed. 726, 75 S.Ct. 339 (1955)
-antitrust legal concepts, situation Inconsistent with antitrust laws;
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LBP-75-039, B, (NRCI-75t7, pp 45-50)
Collins and Alk.an Corp. v. J. P. Stevens and Co., 51 r.R.D. 219, 221 (D.S.C.
1971 )
ASLB ._ploy_ent ot Masters In discovery; ALAB-300, E, (NRCI-75t11, pp
758-60 )
Cormlttee tor Nuclear Respon.lbility v. Seaborg, 463 r.2d 796, 799 (D.C. Clr.
1972)
appellate statu. ot dl.covery rulings; ALAB-300, r, (NRCI-75t11, pp 758-9)
Commonwealth Edlaon Co. (LaSalle), ALAB-153, RAI-73-10, P 821 (October 19,
1973)
land Use In environmental I_pact consideration; LBP-75-046, (NRCI-75t8, pp
271-318 )
NEPA tlndlngs tor Allen. Creek, land use; LBP-75-066, (NRCI-7St11, pp
776-812 )
Commonwealth Edison Co. (LaSalle), AL~B-193, RAI-74-4, P 423 (April 15, 1974)
land u.e In environmental Impact consideration; LBP-75-046, (NRCI-75t8, pp
271-318 )
NEPA tlndlnga tor Allen. Creek, land u.e; LBP-75-0E6, (NRCI-75t11, pp
776-812 )
Commonwealth Edlaon Co. (Zion Station), ALAB-116, 6 AEC 258 (1973)
appellate status ot dl.covery rulings; ALAB-300, r, (NRCI-75t11, pp 758-9)
water quality determination. pending EPA proceeding., reterral declined;
ALAB-293, A, (NRCI-75t10, PP 660-2)
Commonwealth Edl.on Co. (Zion Station), ALAB-196, 7 AEC 457, 460 (1974)
ASLB employment ot Maater. In discovery; ALAB-300, E, (NRCI-75t11, PP
758-60 )
Concrete Material Corp. v. r.T.C., 189 r.2d 359 (7th Clr. 1951)
expert opinion weight In ad.lnl.tratlve proceedings; LBP-75-039, H,

(NRCI-75t7, pp 80-3)
Consolidated Edison Co. ot New York (Indian Point), B AEC 7, 8-9 (1974)
ASLB and ASLAB power tor sua sponte review ot arbiter rulings; ALAB-300, I,
(NRCI-75t11, pp 768-9)
Consolidated Edison Co. ot New York (Indian Point), ALAB-1BB, RAI-74-4, P 323,
358 (April 4, 1974)
NEPA rule of reason tor environmental costs; LBP-75-043, C, (NRCI-75tB, PP
215-50)
Consolidated Edison Co. ot New York (Indian Point), ALAB-243, RAI-74-11, P 850
(November 20, 1974)
ASLAB authority to undertake tactual Inquiry; CLI-75-008, 0, (NRCI-75t8, PP
173-9)
Consolidated Edison Co. ot New York (Indian Point), CLI-74-028, RAI-74-7, P 7-9
(1974)
•
ASLB resolution ot satety lasues betore LWA authorization; ALAB-298, B,
(NRCI-75t11, PP 732-5)
Consolidated Edison Co. ot New York (Indian Point), CLI-75-008, NRCI-75t8, 173,
177 (1975)
construction ot AEC Manual 0106-023 and -034; ALAB-300, 0, (NRCI-75t11, PP
761-4 )
Consolo v. r.M.C., 3B3 U.S. 607, 620 (1966)
expert wltnes.e. In adjudicatory hearings; ALAB-303, B, (NRCI-75t12, pp
866-7 )
Consumers Power Co. (Midland) LBP-75-006, NRCI 75t3, P 227, 231 (March 5, 1975)
discovery In construction permit hearings; LBP-75-042, (NRCI-75t7, pp
159-171 )
Consumers Power Co. (Midland), ALAB-123, 6 AEC 331, 332-4 (1973)
Intervenor responsibilities In administrative hearing; ALAB-280, (NRCI-75t7,
pp 3-5)
Consumers Power Co. (Midland), ALAB-123, 6 AEC 331, 348-9 (1973)
generic concerns during construction permit licensing; ALAB-291, E,
(NRCI-75t9, pp 411-14)
Consumera Power Co. (Midland), ALAB-283, NRCI-75t7, p. 18 (July 30, 1975)
burden ot proot In show cauae proceedings; LBP-75-054, 0, (NRCI-75t9, P 532,
n. 107)
Consumera Power Co. (Midland), CLI-73-038, RAI-73-12, P 10B4 (December 20,
1973 )
show cause order discretion abuse, review criteria; CLI-75-00B, B,
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(NRCI-75/6, pp 173-9)
Consumers Power Co. (Midland), CLI-74-003, 7 AEC 7, 12 (1974)
con.tructlon of AEC Manual 0106-023 and -034; ALAB-300, 0, (NRCI-75/11, pp
761-4 )
Consumer. Power Co. (Midland), CLI-74-005, RAI-74-1, P 19, 32 (January 24,
1974 )
Intervenors' burden of proof In agency hearing.; LBP-75-047, (NRCI-75/6, PP
319-61)
Consumers Power Co. v. Combustion Engineering, No. 74-323CA6, WD Mich. SO
(August 26, 1974)
discovery In construction permit hearings; LBP-75-042, (NRCI-75/7, pp
159-171 )
Consumers Power Company et ai, CLI-74-042, RAI-74-11, p 820 (November 20, 1974)
financial assl.tance to Intervenors; LBP-75-048, (NRCI-75/6, PP 362-4)
Continental Ore Co. v. Unlcn Carbide Corp., 370 U.S. 690, 699, 8 L.Ed.2d 777,
62 S.Ct. 1404 (1962)
evidence admls.lbility In antitrust, Noerr-Pennlngton doctrine; LBP-75-069,
A, (NRCI-75/11, PP 622-33)
Continental Ore Co. v. Unlcn Carbide Corp., 370 US 690, 706, 8 L.Ed. 777, 789,
82 S.ct. 1404 (19152)
antitrust review, refu.al to wheel power; LBP-75-039, G, (NRCI-75/7, pp
74-60)
Continental Paper Bag Co. v. Eastern Paper Bag Co., 210 US 405, (1908)
antltru.t, activities under Ilcen.e; LBP-75-039, D, (NRCI-75/7, pp 55-61)
Cummington Preservation Committee v. F.A.A., 37 Ad.L.2d 126, 130 (D. Ma •••
1975)
Intervention .tandlng; ALAB-292, C, (NRCI-75/10, pp 635-59)
Curtis Collin. and Holbrook Company v. U.S., 262 US 215, 222 (1923)
applicant's non-delegable public health and .afety duty; LBP-75-054, B,
(NRCI-75/9, pp 503-06)
D.C. Tran.lt System v. Washington Metropolitan Area Transit Co~ml.slon, 350
F.2d 753, 776 (DCCA 1965)
antitrust, coordination v. net benefit.; LBP-75-039, F, (NRCI-75/7, PP
64-74 )
Davl., Admlnl.tratlve Law Treatl.e (1958 ed.) 10.03 and 10.04
appellate modification of ASLB tlndlngs; ALAB-303, C, (NRCI-75/12, P 867)
Dayton Power and Light Co. v. Public Utilitle. Co.ml •• lon, 292 US 290, 299, 78
L.Ed. 1267, 1275 (1933)
expert opinion weight In administrative proceeding.; LBP-75-039, H,
(NRCI-75/7, PP 80-3)
DeCo.ta v. Columbia Broadca.tlng Sy.tem, Inc., 520 F.2d 499 (1975)
con.tructlon of AEC Manual 0106-023 and -034; ALAB-300, 0, (NRCI-75/11, PP
761-4)
partie. power to agree to another arbiter; ALAB-300, G, (NRCI-75/11, pp
762-4)
Denver and Rio Grande We.tern Railroad Co. v. U.S., 387 US 485, 67 S.Ct. 1754,
18 L.Ed.2d (1967)
antitrust considerations, applicant's acquisition policy; LBP-75-039, J,
(NRCI-75/7, pp 92-113)
Dept. of Water and Power of the City of Los Angeles (Malibu), 3 AEC 122 (1966)
applicant'. non-delegable public health and .atety duty; LBP-75-054, B,
(NRCI-75/9, pp 503-06)
Detroit Edl.on Co. (Greenwcod), ALAB-249, RAI-74-12, 936, 943 (1974)
Intervention .tandlng; AlAB-292, B, (NRCI-75/10, pp 635-59)
Duke Power Co. (Catawba), CLI-75-009, NRCI-75/8, P 180 (August 6, 1975)
material fal.e .tatements, dl.sentlng opinion; LBP-75-054, G, (NRCI-75/9, pp
541-59)
Duke Power Co. (McGuire), ALAB-143, 6 AEC 623 (1973)
significance of new Information In uncompleted proceedings; ALAB-291, D,
(NRCI-75/9, pp 408-11)
Duke Power Co. (McGuire), ALAB-143, 6 AEC 623, 625-6 (1973)
rES modification during environmental hearings; ALAB-296, C, (NRCI-75/10, pp
660-1 )
Duke Power Co. (Oconee), 4 AEC 57, E2 (1968)
Intervention .tandlng: ALAB-292. D. (NRCI-75/IO. pp 635-59)
Duke Power Co. (Oconee/McGuire), Docket. 50269A,50270A,50267A,50369A,50370A,
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Prehearlng Order No.8, October 25, 1973
discovery dispute ot privilege documents, special master role: ALAB-300, A,
(NRCI-75/11, pp 752-70)
Duquesne Light Co. (Beaver Valley), ALAB-208, 7 AEC 959, 965, atflrmed
CLI-74-024, 7 AEC 953 (1974)
Intervention standing: ALAB-292, 0, (NRCI-75/10, pp 635-59)
Duquesne Light Co. (Beaver Valley), ALAB-240, RAI-74-11, p 829, 830, n. 3
(November 8, 1974)
briefing of exceptions to Initial decisions: ALAB-281, A, (NRCI-75/7, pp
6-8 )
Duquesne Light Co. (Beaver Valley), ALAB-240, RAI-74-11, P 829, 833-4, 838-40
(1974 )
relevance ot QA pertormance at other facilities owned by licensee: ALAB-283,
A, (NRCI-75/7, pp 11-22)
Dyer v. S.E.C., 291 F.2d 774 (8th Clr. 1961)
legal antitrust concept, maintenance of situation: LBP-75-039, E,
(NRCI-75/7, pp 61-4)
E. Boment and Sons v. Natlcnal Harrow Co., 186 US 70, (1902)
antitrust, activities under license: LBP-75-039, 0, (NRCI-75/7, pp 55-61)
Eastern Rallroad President's Conference v. Noerr Hotor Freight, Inc., 365 U.S.

lll7 (1961)
evidence admissibility In antitrust hearings: LBP-75-069, A, (NRCI-75/11, pp
822-33)
Easton Utilities Commission v. A.E.C., 424 F.2d 847, 850-2 (D.C. Clr. 1970)(en
banc)
non-party standing tor Initial decision exceptions: ALAB-294, B,
(NRCI-75/10, pp 663-7)
Edward B. Marks Music Corp. v. Colorado Magnetics, Inc., 497 F.2d 285 (CA 10,
1974 )
antitrust evidence, sha_ litigation: LBP-75-069, B, (NRCI-75/11, pp 822-33)
Elsen v. Carlisle and Jacquelin, 417 U.S. 156, 169-71 (1974)
Interlocutory v. final rulings: ALAB-300, B, (NRCI-75/11, P 758)
EI Paso Natural Gas Co. v. F.P.C., 281 F.2d 567, 573 (5th Clr. 1960)
antitrust, coordination v. net benetlts: LBP-75-039, F, (NRCI-7S/7, pp
64-74 )
Ell Lilly and Co. v. Generlx Drug Sales, Inc., 460 F.2d 1096, 1105 (5th Clr.
1972)
discovery denial, reversible error: ALAB-303, E, (NRCI-75/12, pp 869-70)
Ely v. Velde, 321 F.Supp. 1088 (E.D. Va. 1971), affirmed In part, reversed In
part, 451 F.2d 1130 (4th Clr. 1971)
Intervention standing: ALAB-292, C, (NRCI-75/10, pp 635-59)
Engl v. Aetna Life Insurance Co., 139 F.2d 469, 472 (CCA 2nd, 1943)
discovery In construction permit hearings, experts: LBP-75-042, (NRCI-75/7,
pp 159-171)
Environmental Defense Fund v. Corps ot Engineers, 492 F.2d 1123 (5th Clr. 1974)
NEPA considerations during stipulation review; CLI-75-014, 8, (NRCI-75/12,
pp 839-40)
Environmental Detense Fund v. Ruckelshaus, 439 F.2d 584, 593 (D.C. Clr. 1971)
burden of proot In show cause proceedings: ALAB-283, B, (NRCI-75/7, pp
11-22 )
Environmental Defense Fund v. T.V.A., 468 F.2d 1164, 1183-4 (6th Clr. 1972)
stay of envlron.ental hearings on completed facility, specific exclusions:
ALAB-296, E, (NRCI-75/10, pp 678-84)
Ethyl Gasoline Corp. v. U.S., 309 US 436, (1940)
antitrust, activities under license; LBP-75-039, 0, (NRCI-75/7, pp 55-61)
F.C.C. v. Allentown Broadcasting Corp., 349 U.S. 358, 364 (1955)
appellate modltlcatlon ot ASL6 tlndlngs; ALAB-303, C, (NRCI-75/12, P 867)
F.C.C. v. Sanders Bros. Radio Station, 309 U.S. 470 (1940)
Intervention standing; ALAB-292, B, (NRCl-75/10, pp 635-59)
F.P.C. v. Hope Natural Gas Co., 320 US 591 (1934)
antitrust, coordination v. net benetlts: LBP-75-039, F, (NRCI-7S/7, pp
~~)
.
F.T.C. v. National Lead Co., 352 US 419, 428-9 (1957)
delegation or Commission Jurisdiction to ASLB, extent ot authority;
LBP-75-054, E, (NRCI-75/9, pp 534-40)
F.T.C. v. R.F. Keppel and Bro., 291 US 304, 78 L.Ed. 814, 54 S.ct. 423 (1934)

1039

CASES

antitrust legal concepts, situation Inconsistent with antitrust laws;
LBP-75-039, B, (NRCI-75/7, pp 45-50)
F.T.C. v. The Sperry and Hutchinson CD., 405 US 233, 31 L.Ed.2d 170, 92 S.Ct.
898 (1972)
antitrust legal concepts, situation Inconsistent with antitrust laws;
LBP-75-039, B, (NRCI-75/7, pp 45-50)
Fahey v. Mallonee, 332 U.S. 245, 255 (1947)
appeal trom discovery rulings; ALAB-300, H, (NRCI-75/11, pp 766-8)
First Iowa Hydro Elec. Cooperative v. Iowa-Illinois Cas and Electric CD.' 245
F.2d 613 (8th Clr.), cert. denied, 355 U.S. 871 (1957)
ASLB employment ot Hasters In discovery; ALAB-300, E, (NRCI-75/11, pp
758-60 )
First National Bank ot Chicago v. Richardson, 484 F.2d 1369, 1381 (7th Clr.
1973)
NEPA negative declaration tor agency Impact statement; ALAB-303, C,
(NRCI-75/12, pp 872-7)
First National Bank v. Cities Service CD., 391 U.S. 253, 291-2 (1968)
directed certltlcatlon tor Interlocutory review ot discovery rulings;
ALAB-300, A, (NRCI-75/11, pp 752-70)
Fisher v. Harris, Upham and CD., 61 F.R.D. 447 (S.D.N.Y. 1973)
ASLB employment ot ~ast.rs In discovery; ALAB-300, E, (NRCI-75/11, pp
758-60 )
Fisher v. Harris, Upham and CD., 61 F.R.D. 447, 449 (S.D.N.Y. 1973)
parties power to agree to another arbiter; ALAB-300, C, (NRCI-75/11, pp
762-4 )
Florida Power and Light CD. (st. Lucie), ALAB-280, NRCI-75/7, p 24 (July 10,
1975)
tlnanclal assistance to Intervenors; LBP-75-048, (NRCI-75/8, pp 362-4)
Food Store Emp. U. Local 347, AHC 8 B.W. v. N.R.L.B. 422 F.2d 685, 692 (D.C.
Clr. 1969)
cross examination limitation during antitrust proceedings; LBP-75-039, I,
(NRCI-75/7, P 113)
FPC v. Colorado Interstate Cas CD., 348 U.S. 492, 502 (1955)
appeal trom discovery rulings; ALAB-300, H, (NRCI-75/11, pp 766-8)
Frank v. U.S., 250 F.2d 178 (3rd Clr. 1957), cert. denied 356 US 962
antitrust, coordination v. net benetlts; LBP-75-039, F, (NRCI-75/7, pp
64-74 )
Freeport Sulphur CD. v. U.S., 199 F.Supp. 913 (S.D.N.Y. 1961)
Intervention standing; ALAB-292, D, (NRCI-75/10, pp 635-59)
FTC v. Cement Institute, 333 U.S. 683, 705, 92 L.Ed. 1010, 1037 (1948)
evidence admissibility In antitrust, Noerr-Pennlngton doctrine; LBP-75-069,
A, (NRCI-75/11, pp 822-33)
Camco Inc. v. Providence Fruit and Produce Bldg., 194 F.2d 484 (1st Clr. 1952),
cert. denied 344 US 817, 73 S.Ct. 11, 97 L.Ed. 636 (1952)
antitrust review, retusal to wheel power; LBP-75-039, C, (NRCI-75/7, pp .
74-80 )
Cenerlc Environmental Statement on Hlxed Oxide Fuels (CESHO)
pending completion Individual licensing hearings continue except by
Co •• lsslon directive; LBP-75-065, B, (NRCI-75/11, pp 771-5)
George R. Whitten, Jr. Inc. v. Paddock Pool Builders, Inc., 424 F.2d 25, 29 n.5
(CA 1, 1970)
evidence admissibility In antitrust hearings, Noerr-Pennlngton Doctrine;
LBP-75-069, B, (NRCI-75/11, pp 822-33)
Georgia Power CD. (Vogtl.), ALAB-276, NRCI-75/6, p 533 (June 11, 1975)
application review schedule tor deterred construction units; LBP-75-056, A,
(NRCI-75/9, pp 565-9)
Ceorgla Power CD. (Vogtle), ALAB-291, NRCI-75/9, P 404 (September 24, 1975)
FES modltlcatlon during environmental hearings; ALAB-296, C, (NRCI-75/10, pp
680-1 )
Giant Food Stores v. Fine, 269 F.2d 542 (D.C. Clr. 1959), reh. denied (1959)
expert opinion weight In administrative proceedings; LBP-75-039, H,
(NRCI-75/7, pp 80-3)
Ginsberg and Sons v. Popkin, 285 U.S. 204, 208 (1932)
construction ot AEC Hanual 0106, sections 023 and 034; ALAB-300, D,
(NRCI-75/11, pp 761-4)
Grace Line, Inc., 38 Hlsc.2d 909, 239 N.Y.S.2d 293 (S.C. N.Y. CD. 1963),
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arrlr.ed, 20 App. Dlv.2d 759, 246 N.Y.s.2d 994 (1st Dept.), appeal denied, 14
N.Y.2d 484, 199 N.E.2d 174, cert. denied, 379 U.S. 843 (1964)
parties paver to agree to another arbiter; ALAB-300, G, (NRCI-75/11, pp
762-4 )
Greene v. U.S., 376 US 149, 11 L.Ed2d 576 (1964)
material raIse state.ents, dlsoentlng opinion; LBP-75-054, G, (NRCI-75/9, pp
541-59 )
Hamlin Testing Laboratories v. A.E.C., 357 f.2d 632 (1966)
applicant's non-delegable public health and sarety duty; LBP-75-054, B,
(NRCI-75/9, pp 503-06)
Hamlin Testing Laboratories v. A.E.C., 357 f.2d 632, 637 (6th Clr. 1966)
appellate modlrlcatlon or ASLB rlndlngs; ALAB-303, C, (NRCI-75/12, P 867)
Ha.lln Testing Laboratories, Inc., 2 AEC 423, 428 (1964)
material raIse state.ent, Interpretation; LBP-75-054, C, (NRCI-75/9, pp
506-10)
Hanly v. Kleindienst, 471 f.2d 823, 836 (2nd Clr. 1972)
NEPA negative declaration ror agency Impact state.ent; ALAB-303, G,
(NRCI-75/12, pp 872-7)
Hanly v. Hltchell, 460 f.2d 640, 647 (2nd Clr.), cert. denied, 409 U.S. 990
(1972 )
NEPA negative declaration ror agency Impact statement; ALAB-303, G,
(NRCI-75/12, pp 872-7)
Harlem Valley Tran'portatlon A•• n. v. Starrord, 360 f.supp. 1057 (S.D. N.Y.
1973), arrlr.ed 500 f.2d 328 (2nd Clr. 1974)
Intervention standing; ALAB-292, C, (NRCI-75/10, pp 635-59)
Harlem Valley Tran'portatlon As.n. v. starrord, 500 f.2d 328, 337 (2nd Clr.
1974)
NEPA negative declaration ror agency I_pact statement; ALAB-303, G,
(NRCI-75/12, pp 872-7)
Hartrord Accident and Indemnity Co. v. U.S., 127 f.supp. 565, 567 (ct. Cl.
1955)
appeal rrom discovery rulings; ALAB-300, H, (NRCI-75/11, pp 766-8)
Hartrord Empire Co. v. U.S., 323 US 386, (1944)
antitrust, activities under license; LBP-75-039, D, (NRCI-75/7, pp 55-61)
Hayes v. United flrevorks, 420 f.2d 836, 840 (CA 9, 1969)
evidence admissibility In antitrust, Noerr-Pennlngton doctrine; LBP-75-069,
A, (NRCI-75/11, pp 822-33)
Heater v. f.T.C., 503 f.2d 321, 323 (9th Clr. 1974)
antitrust legal concepts, situation Incon.lstent vlth antltru.t lav.;
LBP-75-039, B, (NRCI-75/7, pp 45-50)
Heaton-Peninsula Button fastener Co. v. Eureka Specialty Co., 35 ALR 728, 732
antltru.t, activities under license; LBP-75-039, D, (NRCI-75/7, pp 55-61)
Hecht v. Pro-Football, Inc., 444 f.2d 931, 940 (CA DC, 1971)
evidence admls.lbility In antitrust hearings, Noerr-Pennlngton Doctrine;
LBP-75-069, B, (NRCI-75/11, pp 822-33)
Hecker v. Fovler, 69 U.S. (2 Wall.) 123, 127-9 (1865)
parties paver to agree to another arbiter; ALAB-300, G, (NRCI-75/11, pp
762-4)
Helverlng v. Grlrrlths, 31e US 371, 87 L.Ed 843 (1943)
material raIse statements, dissenting opinion; LBP-75-054, G, (NRCI-75/9, pp
541-59 )
HI-Ridge Lumber Co. v. U.S., 443 F.2d 452, 456 (9th Clr. 1971)
Intervention standing; ALAB-292, D, (NRCI-75/10, pp 635-59)
Hickok v. G.D. Searle and Co., 496 f.2d 444, 445-6 (lOth Clr. 174)
admls.lbility or nev.paper article a. evidence; LBP-75-059, B, (NRCI-75/9,
pp 584-8)
Hotchkls. v. National City Bank or Nev York, 200 f.287, 293 (s.D.N.Y. 1911),
arrlrmed, 201 F.664 (2nd Clr. 1912), arrlrmed, 231 U.S. 50 (1913)
appeal rrom discovery rulings; ALAB-300, H, (NRCI-75/11, pp 766-8)
Household Good. Carrier's Bureau v. Terrell, 417 F.2d 47, 52, rehearing en
banc, 452 F.2d 152, 158 (CA 5, 1971)
evidence admissibility In antltru.t, Noerr-Pennlngton doctrine; LBP-75-059,
A, (NRCI-75/11, pp 822-33)
Houston Lighting and Power Co. (AlIens Creek), Docketo 50456 and 50457
ocope or Inrormatlon needed ror LWA Issuance; LBP-75-050, B, (NRCI-75/9, pp
419-54 )
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Hudson River Flsher •• n'. A.soctatlon, Inc., .t ale v. U.S.N.R.C., (2nd Clr. No.
75-4212 )
revle~ ot ALAB-287 (NEPA requirements); CLI-75-014, A, (NRCI-75/12, pp
835-46 )
IBM v. U.S., 480 F.2d 293, 298 (2nd Clr. 1973)(ln banc), cert. denied, 416 U.S.
980 (1974)
directed certltlcatlon tor Interlocutory review ot discovery rulings;
ALAB-300, A, (NRCI-75/11, pp 752-70)
~.
Illinois Cent. R.R. v. Hortoll and W.R.R., 385 U.S. 57, 69 (1966)
expert wltnesse. In adjudicatory hearings; ALAB-303, B, (NRCI-75/12, pp
866-7 )
Independent News Co. v. Williams, 404 F.2d 758, 761 (3rd Clr. 1968)
legal antitrust concept, .alntenance ot situation; LBP-75-039, E,
(NRCI-75/7, pp 61-4)
Indiana and Michigan Electric Co. (Cook), ALAB-129, RAI-73-6, p 414 (June 18,
1973)
application review schedule tor deterred construction units; LBP-75-056, A,
(NRCI-75/9, pp 565-9)
Indiana and Michigan Electric Co. (Cook), CLI-72-025, 5 AEC 13, 14 (1972)
good cau.e tor late tiled Intervention petition amendment; LBP-75-045, B,
(HRCI-75/8, pp 263-70)
International Salt Co. v. U.S., 339 US 392, (1947)
antitrust, activities under Ilcen.e; LBP-75-039, D, (HRCI-7S/7, pp 55-61) .
Invest.ent Co. Institute v. Camp, 401 U.S. 617, 620-1 (1971)
Intervention standing; ALAB-292, C, (HRCI-75/10, pp 635-59)
Israel v. Baxter Laboratories, Inc., 466 F.2d 272 (CA DC, 1972)
antitrust evidence, sham litigation; LBP-75-069, B, (HRCI-75/11, pp 822-33)
Izaak Walton League v. A.E.C., 515 F.2d 513 (1975)
slurry wall dewatering ot Bailly; ALAB-303, A, (HRCI-75/12, pp 858-77)
Jersey Central Power and Light Co. (Forked River), ALA8-139, 6 AEC 535 (1973)
Intervention standing; ALAB-292, C, (NRCI-75/10, pp 635-59)
Jicarilia Apache Tribe v. Morton, 471 F.2d 1275 (9th Clr. 1973)
HEPA con.lderatlons during stipulation review; CLI-75-014, B, (NRCI-75/12,
pp 839-40)
Joseph E. Seagram and Sons v. Hawaiian Oke and Liquors, 416 F.2d 71 (9th Clr.
1969)
antitrust review, retusal to wheel pOwer; LBP-75-039, G, (HRCI-75/7, pp
74-80)
Kansas City Star Co. v. U.S., 240 F.2d 643 (8th Clr. 1957)
antitrust, coordination v. net benetlts; LBP-75-039, F, (NRCI-75/7, pp
64-74 )
Kansas Gas and Electric Co. (Wolt Creek), ALAB-279, NRCI-75/6, P 559 (June 30,
1975)
antitrust Intervention petition requirements; LBP-75-055, (HRCI-75/9, pp
560-4)
Karseal Corp. v. Rlchtleld Oil Corp., 221 F.2d 358, 362 (9th Clr. 1955)
legal antitrust concept, nexus or causal connection; LBP-75-039, C,
• (HRCI-75/7, pp 51-5)
Kaut.an, Masters In the Federal Co~rts, 58 Colum. L. Rev. 452 (1968)
ASLB employment ot Masters In discovery; ALAB-300, E, (NRCI-75/11, pp
758-60)
Kimberly v. Arms, 129 U.S. 512, 524 (1889)
parties power to agree to another arbiter; ALAB-300, G, (NRCI-75/11, pp
762-4 )
Knighton v. Vllilan and Fasslo, 39 FRD 11, 9FR Serv2nd 33.316 Case 1 (Md. 1965)
discovery In construction permit hearings, experts; LBP-75-042, (HRCI-75/7,
pp 159-171)
Kobe Inc. v. Dempsey Pump Co., 198 F.2d 416 (CA 10, 1952)
antitrust evidence, sham litigation; LBP-75-069, B, (NRCI~75/11, pp 822-33)
L.G. Baltour Co. v. F.T.C., 442 F.2d 1, 17 (CA 7, 1971)
.evidence admissibility In antitrust, Hoerr-Pennington doctrine; LBP-75-069,
A, (NRCI-75/11, pp 822-33)
LaBuy v. Howes Leather Co., 352 U.S. 249, 256 (1957)
ASLB employ •• nt ot Masters In discovery; ALAB-300, E, (HRCI-75/11, pp
758-60 )
parties power to agree to another arbiter; ALAB-300, G, (HRCI-75/11, pp
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762-4 )
Laltram Corp. v. King Crab, 245 F.Supp. 1019 (D. Alaska 1965)
antitrust, activities under license; LBP-75-039, 0, (NRCI-75/7, pp 55-61)
legal antitrust concept, activities under the license; LBP-75-039, C,
(NRCI-75/7, pp 51-5)
Lamb Enterprises, Inc. v. Toledo Blade Co., 461 F.2d 506, 516 (CA 6, 1972)
evidence admissibility In antitrust hearings, Noerr-Pennlngton Doctrine;
LBP-75-069, B, (NRCI-75/11, pp 822-33)
Liberty Mutual Insurance Co. v. Sweeney, 216 F.2d 209, 211 (3rd Clr. 1954)
burden of proof In show cause proceedings; ALAB-283, B, (NRCI-75/7, pp
11-22 )
Livesay Industries v. Livesay Window Co., 202 F.2d 378, 382 (5th Clr.), cert.
denied, 346 U.S. 855 (1953)
appeal from discovery rulings; ALAB-300, H, (NRCI-75/11, pp 766-8)
Long Island Lighting Co. (Shoreham), ALAB-156, 6 AEC 831, 836-8 (1973)
scope of environmental Information required for licensing; ALAB-287, C,
(NRCI-75/9, P 384)
Long Island Lighting Co. (Shoreham), ALAB-156, 6 AEC 831, 844-5 (1973)
generic concerns during construction permit licensing; ALAB-291, E,
(NRCI-75/9, pp 411-14)
Louisiana Pover and Light Co. (Waterford), CLI-73-007, 6 AEC 48 (1973)
antitrust Intervention petition requirements; LBP-75-0&5, (NRCI-75/9, pp
560-4 )
antitrust Intervention petition requirements; ALAB-299, A, (NRCI-75/11, pp
740-51)
Louisiana Pover and Light Co. (Waterford), CLI-73-007, RAI-73-2, P 4B (February
23, 1973)
segmentation of antitrust Issues; LBP-75-063, B, (NRCI-75/10, pp 707-11)
Louisiana Power and Light Co. (Waterford), CLI-73-025, 6 AEC 619 (1973)
antitrust Intervention petition requirements; LBP-75-055, (NRCI-75/9, pp
560-4 )
Louisiana Pover and Light Co. (Waterford), CLI-73-025, RAI-73-9, P 619
(September 28, 1973)
segmentation of antitrust lasues; LBP-75-063, B, (NRCI-75/10, pp 707-11)
Louisiana Power and Light Co. (Waterford), CLI-73-025, RAI-73-9, P 619-22
(September 28, 1973)
legal antitrust concept, nexus or causal connection; LBP-75-039, C,
(NRCI-75/1, pp 51-5)
.
Lyle Ca.hlon Co. v. ~cKendrlck, 204 F.2d 609, 612 (5th Clr. 1953)
appeal from discovery rulings; ALAB-300, H, (NRCI-75/11, pp 766-8)
~achTronlc., Inc. v. Zirpoll, 316 F.2d 820 (CA 9, 1963)
antitrust evidence, sham litigation; LBP-75-069, 8, (NRCI-15/11, pp 822-33)
~alne Yankee Atomic Pover Co. (Maine Yankee), ALAB-161, 6 AEC 1003, 1018 (1913)
burden of proof In show cau.e proceedings; ALAB-283, 8, (NRCI-15/7, pp
11-22 )
~arco Sale. Co. v. F.T.C., 453 F.2d 1 (2nd Clr. 1911)
material fal.e .tatements, dissenting opinion; L8P-15-054, G, (NRCI-15/9, pp
541-59 )
Maryland-National Cap. Pk. and PI. Coem. v. U.S. Po.tal Service, 481 F.2d 1029,
1039-40 (D.C. CI r. 1913)
NEPA negative declaration for agency Impact statement; ALAB-303, G,
(NRCI-15/12, pp 812-7)
McDowell v. Celebrezze, 310 F.2d 43, 44 (5th Clr. 1962)
construction of AEC ~anual 0106-023 and -034; ALAB-300, 0, (NRCI-15/11, pp
761-4)
~eader v. Trent Brook Ice and Feed Co., 96 Comm. 454, 114 A 668 (1921)
applicant's non-delegable public health and safety duty; L8P-15-054, B,
(NRCI-15/9, pp 503-06)
Meeks, Concentration In the Electric Power Industry: The Impact of Antitrust
Policy, 72 Colus. L. Rev. 64, 81, 94 (1912)
antitrust petition specifics; ALA8-299, 8, (NRCI-15/11, P 148)
Mercold Corp. v. ~Id-Contlnent Co., 320 US 661, (1953)
antitrust, activities under license; L8P-15-039, 0, (NRCI-15/7, pp 55-61)
Metro Cable Co. v. CATV of Rockford, Inc., 516 F.2d 220, 225 (CA 1, 1915)
antitrust evidence, aham litigation; L8P-15-069, B, (NRCI-15/11, pp 822-33)
Michigan Consolidated Gas Co. v. F.P.C., 283 F.2d 204, 205 (DCCA 1960)
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antitrust, coordination v. net benefits: LBP-75-039, F, (NRCI-75/7, pp
64-74)
Minneapolis Gas Co. v. F.P.C., 278 F.2d 870 (DCCA 1960)
antitrust, coordination v. net benefits: LBP-75-039, F, (NRCI-75/7, PP
64-74 )
Mississippi Power and Light Co. (Grand Gulf), ALAB-130, RAI-73-6, P 423 tn. 4
(June 19, 1973)
discovery In construction permit hearings, experts: LBP-75-042, (NRCI-75/7,
pp 159-171)
Mississippi Power and Light Co. (Grand Gulf), LBP-74-064, RAI-74-8, p 348
(August 30, 1974)
applicant organization tor safety and quality assurance: LBP-75-072,
(NRCI-75/12, pp 922-45)
Morningside Renewal Council v. A.E.C., 482 F.2d 234, 239 (2d Clr.), cert.
denied 417 US 591 (1974)
ASLAB authority to undertake factual Inquiry: CLI-75-008, D, (NRCI-75/8, pp
173-9)
Morton Salt Co. v. Supplger Co., 314 US 488, (1941)
antitrust, activities under license: LBP-75-039, D, (NRCI-75/7, pp 55-61)
Morton Salt Co. v. Supplger Co., 314 US 488, 86 L.Ed. 363, 62 S.Ct. 402 (1941)
legal antitrust concept, activities under the license: LBP-75-039, C,
(NRCI-75/7, pp 51-5)
Morton v. Rulz, 415 US 19S, 39 L.Ed2d 270 (1974)
material talse state.ents, dissenting opinion: LBP-75-054, G, (NRCI-75/9, pp
541-59 )
Municipal Electric Assoc. of Mass. v. S.E.C., 413 F.2d 1052 (D.C. Clr. 1969)
legal antitrust concept, nexus or causal connection: LBP-75-039, C,
(NRCI-75/7, pp 51-5)
N.L.R.B. v. Interboro Contractors, Inc., 432 F.2d B54, 860 (2nd Clr. 1970),
cert. denied, 402 U.S. 915 (1971)
discovery denial, clal.s of preJudice: ALAB-303, D, (NRCI-75/12, pp 868-70)
N.L.R.B. v. Miami Coca-Cola Bottling Co., 403 F.2d 994, 996-7 (5th Clr. 1968)
discovery denial, clal.s or preJudice: ALAB-303, D, (NRCI-75/12, pp 868-70)
N.L.R.B. v. Safeway Steel Scaffolds Co., 383 F.2d 273 (5th Clr. 1967)
discovery denial, clal.s of preJUdice: ALAB-303, D, (NRCI-75/12, pp 868-70)
N.L.R.B. v. Seven-Up Bottling Co., 344 US 348-9 (1953)
delegation of Commission Jurisdiction to ASLB, extent of authority;
LBP-75-054, E, (NRCI-75/9, pp 534-40)
National Coal Assn. v. F.P.C., 191 F.2d 462 (D.C. Clr. 1951)
Intervention standing: ALAB-292, B, (NRCI-75/10, pp 635-59)
National Helium Corp. v. Morton, 455 F.2d 650 (10th Clr. 1971)
Intervention standing; ALAB-292, D, (NRCI-75/10, pp 635-59)
National Welfare Rights Organization v. Finch, 429 F.2d 725, 732-3 (1970)
Intervention standing; AlAB-292, D, (NRCI-75/10, pp 635-59)
New York Shipbuilding Corp., 1 AEC 707 (1961)
burden of proot In show cause proceedings: AlAB-283, B, (NRCI-75/7, pp
11-22 )
Newcomb v. Wood, 97 U.S. 581 (1878)
parties power to agree to another arbiter: ALAB-300, G, (NRCI-75/11, pp
762-4 )
Niagara Mohawk Power Corp. (Nine Mile Point), ALAB-264, NRCI-75-4R, 347 (Apr.
8, 1975)
cost-benefit analysis, need for power: LBP-75-059, D, (NRCI-75/9, PP
588-604 )
Niagara Mohawk Power Corp. (Nine Mile Point), AlAB-264, NRCI-75/4R, P 347, 357
(1975 )
appellate modification of ASlB findings: ALAB-303, C, (NRCI-75/12, P 867)
Niagara Mohawk Power Corp. (Nine Mile Point), ALAB-264, NRCI-75/4R, P 347, 373
(April 1975)
financial assistance to Intervenors; LBP-75-048, (NRCI-75/8, PP 362-4)
Niagara Mohawk Power Corp. (Nine Mile Point), LBP-74-043, RAI-74-6, P 1046
(June 14, 1974)
applicant organization for satety and quality assurance: LBP-75-072,
(NRCI-75/12, PP 922-45)
Niagara Mohawk Power Corp. (Nine Mile), ALAB-264, NRCI-75/4R, 347, 373 (1975)
award of attorney's fees and Intervenor expenses denied without preJUdice:
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ALAS-280, (NRCI-75/7, pp 3-5)
Niagara Hohawk Power Corp. (Nine Hlle), ALAB-264, NRCI-75/4R, p 347, 357 (April
8, 1975)
appellate procedure tor challenge to Initial decision by non-aggrieved
party; ALAB-282, B, (NRCI-75/7, pp 9-10)
Northern Indiana Public Service Co. (Bailly), ALAB-241, RAI-74-11, P 841
(November 12, 1974)
ASLAB authority to undertake tactual Inquiry; CLI-75-008, D, (NRCI-75/8, pp
173-9 )
Northern Indiana Public Service Co. v. Izaak Walton League, 423 U.S. --, 44
U.S.L.W. 3276 (November 11, 1975)
slurry wall dewatering ot Bailly; ALAB-303, A, (NRCI-75/12, pp 858-77)
Northern Pac. Ry. v. U.S., 356 U.S. 1, 4 (1958)
antitrust contentions requlreeents; LBP-75-052, B, (NRCI-75/9, pp 469-77)
Northern States Power Co. (Hontlcello), ALAB-010, 4 AEC 390, 392 (1970)
ASLB employeent ot Hasters In discovery; ALAB-300, E, (NRCI-75/l1, pp
758-60)
Northern States Power Co. (Prairie Island), ALAB-107, 6 AEC 188, 194 (1973),
attlrmed, CLI-73-012, 6 AEC 241 (1973), attlrmed, BPI v. AEC, 502 f.2d 424
(D.C. Clr. 1974)
antitrust Intervention petition: ALAB-299, C, (NRCI-75/11, pp 748-50)
Northern States Power Co. (Prairie Island), ALAB-244, RAI-74-11, 857, 868
(November 21, 1974)
cross examination limitation during antitrust proceedings; LBP-75-039, I,
(NRCI-75/7, P 113)
Northern States Power Co. (Prairie Island), ALAB-244, RAI-74-11, P 857, 863
( 1974)
antitrust partiCipation .cope; LSP-7S-068, A, (NRCI-7S/11, pp 818-21)
Northern States Power Co. v. Hlnnesota, 447 f.2d 1143 (8th Clr. 1971), attlrmed
405 U.S. 1035 (1972)
Intervention standing; ALAB-29Z, p, (NRCI-7S/10, pp 635-S9)
Note, Hasters and Haglstrates In the federal Courts, 88 Harv. L. Rev., 779-96
( 1975)
ASLB employment ot Hasters In discovery; ALAB-300, E, (NRCI-7S/11, pp
758-60)
.
Nuclear Pata, Inc. v. A.E.C., 31 Ad.L.2d 63, 71 (N.D. Ill. 1972)
Intervention standing; ALAB-292, C, (NRCI-75/10, pp 635-S9)
Nuclear fuel Services, Inc. (West Valley), CLI-75-004, NRCI-75/4R, P 273 (April
17, 1975)
dl.posltlon ot untleely Intervention petitions; ALAB-Z89, B, (NRCI-7S/9, pp
396-400 )
untimely Intervention petition considerations; ALAB-292, B, (NRCI-75/10, pp
635-59)
untleely Intervention petition handling; LBP-7S-057, (NRCI-75/9, PP 570-Z)
untleely Intervention petitions; LBP-75-051, (NRCI-75/9, pp 465-8)
Nucleus ot Chicago Homeowners v. Lynn, --f.2d--, 8 ERC 1388 (7th Clr. 1975)
NEPA negative declaration tor agency Impact statement; ALAB-303, G,
(NRCI-75/1Z, pp 87Z-7)
O'Connor v. first National Insurance Corp., 177 S.E. 852, 857 (1935)
applicant's non-delegable public health and satety duty; LSP-75-054, B,
(NRCI-75/9, pp 503-06)
Otter rail Power Co. v. U.S., 331 f.Supp. 54 (D.C. Hlnn., 1971, att'd 417 U.S.
901, 41 L.Ed.Zd Z07, 94 S.ct. Z594 (1974)
antitrust contentions requirements; LBP-75-05Z, S, (NRCI-75/9, pp 469-77)
Otter rail Power Co. v. U.S., 410 U.S. 366, 35 L.Ed.2d 359, 93 S.Ct. 1022
(1973), 417 U.S. 901, 41 L.Ed.Zd 207, 94 S.Ct. Z594 (1974)
evidence admissibility In antitrust hearings; LBP-75-069, A, (NRCI-75/11, pp
8ZZ-33 )
Otter rail Power Co. v. U.S., 410 U.S. 366, 369-70 (1973)
antitrust Intervention petition; ALAB-299, C, (NRCI-75/11, PP 748-50)
Otter rail v. U.S., 410 US 366, 35 L.Ed.2d 359, 93 S.Ct. 1002 (1973)
antitrust, coordination v. net benetlts; LBP-75-039, f, (NRCl-75/7, PP
64-74 )
P.R.D.C. v. Electrical Workers, 367 U.S. 396 (1961)
generic concerns during construction per.lt licensing; ALAS-291, E,
(NRCI-75/9, pp 411-14)
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P.R.D.C. v. Electrical Workers, 367 US 396, 402 (1961)
applicant's non-delegable public health and sate tv duty; LBP-75-054, B,
(HRCI-75/9, pp 503-06)
P.R.D.C. v. Electricians, 367 U.S. 396, 411 (1961)
burden at proot In show cause proceedings; ALAB-283, B, (HRCI-75/7, pp
11-22) .
Pacltlc Gas and Electric Co. (Diablo Canyon), ALAB-223, 8 AEC 241 (1974)
Intervention standing; ALAB-292, C, (NRCI-75/10, pp 635-59)
Parker v. Brown, 317 U.S. 341, 87 L.Ed. 315, 63 S.Ct. 307 (1942)
evidence ad.lsslbllltv In antitrust hearings; LBP-7S-069, A, (HRCI-75/11, pp
822-33 )
Parmelee Transportation Co. v. Keeshl., 292 F.2d 794, 804 (7th Clr. 1961),
cert. denied 368 US 944, 7 L.Ed.2d 340, 82 S.Ct. 376 (1961), reh. denied 368
US 972, 7 L.Ed.2d 401, 82 S.Ct. 289 (1962)
antitrust considerations, public Interest relation; LBP-75-039, J,
(NRCI-75/7, pp 92-113)
Pathe Laboratories, Inc. v. DuPont Film Mtg. Corp., 3 F.R.D. 11, 14 (S.D.N.Y.
1943 )
ASLB e.plovsent at Masters In dlscoverv; ALAB-300, E, (HRCI-7S/11, pp
758-60)
Payne v. Washington Metropolitan Area Transit Co •• lsslon, 415 F.2d 901, 913
(DCCA 1968)
antitrust, coordination v. net benetlts; LBP-7S-039, F, (NRCI-75/7, pp
64-74 )
Pennsvlvanla Power and Light Co. (Susquehanna), ALAB-148, 6 AEC 642, 643 (1973)
Intervention standing; ALAB-292, D, (NRCI-75/10, pp 635-59)
People at Enlwetok v. Laird, 353 F.Supp. 811, 821, tn. 15 (D. Hawaii 1972)
stay at envlronsental hearings on completed tacllltv, specltlc exclusions;
ALAB-296, E, (HRCI-7S/10, pp 678-84)
Philadelphia Electric Co. (Limerick), ALAB-262, NRCI-75/3, P 163, 195-97,
200-01 (March 19, 1975)
FES .odltlcatlon during environmental hearings; ALAB-296, C, (NRCI-75/10, pp
680-1 )
Philadelphia Electric Co. (Peach Bottom), 4 AEC 151 (1968)
Intervention standing; ALAB-292, D, (NRCI-75/10, pp 635-59)
Philadelphia Electric Co. (Peach Bottom), 4 AEC 34 (1967)
Intervention standing; ALAB-292, D, (NRCI-75/10, pp 635-59)
Pierce Oil Corp. v. Phoenix Retlnlng Co., 259 U.S. 125, 128 (1922)
eppeal tram dlscoverv rulings; ALAB-300, H, (NRCI-75/11, pp 766-8)
Poretto v. U.S., 196 F.2d 392 (5th Clr. 1952)
admlsslbllltv at newspaper article as evidence; LSP-75-059, B, (HRCI-75/9,
pp 584-8)
Potomac Electric Power Co. (Douglas Point), ALAS-218, RAI-74-7, P 79 (JuIV 15,
1974)
scope at Intormatlon required tor licensing, tuel cvcle; LBP-75-043, B,
(HRCI-75/8, pp 215-50)
Poto.ac Electric Power Co. (Douglas Point), ALAB-277, NRCI-75/6 539, 544-7
(June 18, 1975)
water qualltv determinations pending EPA proceedings, reterral declined;
ALAB-293, A, (NRCI-75/10, pp 660-2)
Potomac Electric Power Co. (Douglas Point), ALAB-277, NRCI-75/6, P 539 (June
18, 1975)
hearing regulation (scheduling) tor proceedings betore another tribunal;
ALAB-296, D, (NRCI-75/10, pp 671-85)
Poto.ac Electric Power Co. (Douglas Point), ALAB-277, NRCI-75/6, P 539, 544-7
(June 18, 1975)
status at partial Initial decision tor appeal; ALAB-301, B, (NRCI-75/12, pp
854-5)
Potomac Electric Power Co. (Douglas Point), ALAB-277, NRCI-75/6, P 539, 547-8
(June 18, 1975)
appellate review pollcV tor scheduling controversy; ALAB-295, B,
(NRCI-75/10, pp E68-70)
Power Authorltv at New York (Fitzpatrick), ALAB-173, RAI-74-1, P 45, 50-1
(Januarv 29, 1974)
vater qualltv conditions as Imposed bV state authorltv; LBP-75-043, D,
(NRCI-75/8, pp 215-50)
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Public Service Co. of New Hampshire (Seabr~ok) ALAB-271, NRCI-75/5, p 478,
482-3 (1975)
policy for directed certification; ALAB-300, C, (NRCI-75/11, P 759)
Public Service Co. of New Hampshire (Seabrook), ALAB-271, NRCI-75/5, 478, 482-3
(1975 )
stay requirements for construction permit proceedings; ALAB-296, A,
(NRCI-75/10, pp 671-85)
Public Service Co. of New Hampshire (Seabrook), ALAB-271, NRCI-75/5, p 478 (Hay
21, 1975)
appellate policy for directed ASLB certification of Interlocutory matter;
ALAB-297, (NRCI-75/11, pp 727-9)
certification directed on validity of Special Haster role for discovery
rulings; ALAB-290, (NRCI-75/9, pp 401-3)
Public Service Co. of New Hampshire (Seabrook), ALAB-271, NRCI-75/5, P 478, 485
fn. 15 (Hay 21, 1975)
discovery In construction permit hearings; LBP-75-042, (NRCI-75/7, pp
159-171 )
Public Service Co. of New Hampshire (Seabrook), ALAB-293, NRCI-75/10, P 660
(October 16, 1975)
appellate review of Interlocutory scheduling matters; ALAB-296, D,
(NRCI-75/10, pp 671-85)
Public Service Co. of New Hampshire (Seabrook), ALAB-295, NRCI-75/10, P 668
(October 28, 1975)
appellate policy for directed ASLB certification of Interlocutory matter;
ALAB-297, (NRCI-75/11, pp 727-9)
Public Service Electric and Gas Co. (Hope Creek), ALAB-251, RAI-74-12, P 993,
994 (1974)
sua sponte review .cope; ALAB-294, 8, (NRCI-75/10, pp 663-7)
Puerto Rico Water Resource. Authority (North Coast), ALAB-286, NRCI-75/8, p.
213 (August 26, 1975)
non-appealability of contentions denial; ALAB-302, (NRCI-75/12, pp 856-7)
R.H. Oswold Co. v. Commissioner of Internal Revenue, 185 F.2d 6, 9 (7th Clr.
1950), reh. denied (1950), cert. denied 340 US 953, 95 L.Ed. 687 (1950)
expert opinion weight In administrative proceedings; LBP-75-039, H,
(NRCI-75/7, pp 80-3)
Ramsey v. United Hlne Workers, 265 F.Supp.388, 399 (E.D. Tenn., 1967), rev'd.
on other ground. 401 U.S. 302
evidence admissibility In antitrust, Noerr-Pennlnton doctrine; LBP-75-069,
A, (NRCI-75/11, pp 822-33)
Renegotiation Board v. Bannercraft Co., 415 U.S. I, 24 (1974)
stay of environmental hearings on completed facility, specific exclusions;
ALAB-296, E, (NRCI-75/10, pp 678-84)
Report of the Attorney General'. National Committee to Study the Antitrust
Laws, p.30 (1955)
antitrust contentions requirements; LBP-75-052, B, (NRCI-75/9, pp 469-77)
Retail, Wholesale and-Department Store Union, AFL-CIO v. N.L.R.B., 466 F.2d 380
(D.C. Clr. 1972)
material false state.ents, dissenting opinion; LBP-75-054, G, (NRCI-75/9, pp
541-59 )
Raynolds v. Stat. Board of Equalization, 173 P.2d 551, 553 (S.Ct. Cal. 1946)
delegation of Com.lsslon Jurisdiction to ASLB, extent of authority;
LBP-75-054, E, (NRCI-75/9, pp 534-40)
Richardson v. Perales, 402 U.S. 389, 28 L.Ed.2d 842, 91 S.Ct. 1420 (1971)
evidence admissibility In antitrust, Noerr-Pennlngton doctrine; LBP-75-069,
A, (NRCI-75/11, pp 822-33)
Rockport Yacht and Supply Co. v. H/V Contessa, 209 F.Supp. 396, 399 (S.D. Tex.
1962)
appeal fro~ discovery rulings; ALAB-300, H, (NRCI-7S/11, pp 766-8)
Rodgers v. F.T.C., 492 F.2d 228 (eA 9, 1974)
antitrust evidence, sham litigation; LBP-75-069, B, (NRCI-7S/11, pp 822-33)
S.E.C. v. Chenery Corp., 332 US 194, 91 L.Ed 1995 (1947)
material fals. statements, dleeenting opinion; LBP-75-054, G, (NRCI-75/9, pp
541-59 )
Schenley Industries, Inc. v. N. J. Wine and Spirit Wholesalers, 272 F.Supp. 872
(D.N.J., 1967)
evidence admissibility In antitrust hearings, Noerr-Pennlngton Doctrine;

..
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LBP-75-069, B, (NRCI-75/11, pp 822-33)
Scherr v. Volpe, 336 r.sup. 882 (W.O. ~Is. 1971), affirmed 466 r.2d 1027 (7th
Clr. 1972)
Intervention standing; ALAB-292, C, (NRCI-75/10, PP 635-59)
Scherr v. Volpe, 466 r.2d 1027, 1034 (7th Clr. 1972)
stay of envlron.ental hearings on completed facility, specific exclusion.;
ALAE-296, E, (NRCI-75/10, pp 678-84)
Schlos. Bros. and Co. v. Charles Stern Co., 53 r.2d 574, 575 (5th Clr. 1931)
appeal froa dlscov.ry rulings; ALAB-300, H, (NRCI-75/11, pp 766-8)
Schwimmer v. U.S., 232 r.2d 855 (8th Clr.) cert. denied, 352 U.S. 833 (1956)
ASLB employ.ent of Masters In discovery; ALAB-300, E, (NRCI-75/11, pp
758-60 )
Scientists' Institute for Public Information v. A.E.C., 481 F.2d 1079 (C.A.D.C.
1973)
.
NEPA review .cope for mixed oxide fuel core; CLI-75-010, (NRCI-75/8, PP
188-91 )
Scott, Standing, Participation and Who Pays, 26 Ad.L.Rev. 423-80 (1974)
Intervention standing; ALAB-292, 0, (NRCI-75/10, PP 635-59)
Semke v. Enid Auto Dealers Assn., 456 F.2d 1361 (CA 10, 1972)
antitrust evld.nee, .ham litigation; LBP-75-069, B, (NRCI-75/11, pp 822-33)
Sierra Club v. Hardin, 325 F.Supp. 99 (D. Alaska 1971)
Intervention standing; ALAB-292, C, (NRCI-75/10, pp 635-59)
Sierra Club v. Morton, 405 U.S. 727, 731-3 (1972)
Intervention standing; ALAB-292, C, (NRCI-75/10, pp 635-59)
Sierra Club v. Morton, 514 F.2d 856, 879 (D.C. Clr. 1975)
stay of environmental hearings on completed facility, specific exclusions;
ALAB-296, E, (NRCI-75/10, PP 678-84)
Sierra Club v. Morton, 514 F.2d 856, 882 (D.C. Clr. 1975)
negative NEPA declaration; ALAB-303, G, (NRCI-75/12, pp 872-7)
Smith v. Illinois, 390 US 129, 132, 19 L.Ed.2d 956, 959, 88 S.Ct. 748 (1968)
cross examination limitation during antitrust proceedings; LBP-75-039, I,
(NRCI-75/7, P 113)
Snyder v. Southern California Edl.on Co., 44 Cal.2d 793, 285 F.2d 912 (1955)
applicant's non-delegable public health and safety duty; LBP-75-054, B,
(NRCI-75/9, pp 503-06)
Southern California Edison Co. (San Onofre), ALAB-171, 7 AEC 37, 39 (1974)
water quality determinations pending EPA proceedings, referral declined;
ALAB-293, A, (NRCI-75/10, PP 660-2)
Southern California Edison Co. (San Onofre), ALAB-199, 7 AEC 478, 479 (1974)
stay granting criteria for proceedings before another tribunal; ALAB-296, B,
(NRCI-75/10, pp 677-8)
Southern California Edison Co. (San Onofre), ALAB-212, 7 AEC 986 (1974)
appellate review policy for scheduling controversy; ALAB-295, B,
(NRCI-75/10, pp 668-70)
St. Louis Co. v. Prendergast Constr. Co., 260 U.S. 469, 472 (1923)
appeal from discovery ruling; ALAB-300, H, (NRCI-75/11, pp 766-8)
Stearns Elec. Paste Co. v. E.P.A., 461 F.2d 293, 305 n.38 (1972)
burden of proof In .how cause proceedings; ALAB-283, B, (NRCI-75/7, pp
11-22)
Stentor Electric Mfg. Co. v. Klaxon Co., 28 F.Supp. 655 (D. Del. 1939)
ASLB employment of Masters In dlscovery~ ALAB-300, E, (NRCI-75/11, pp
758-60 )
Sulmeyer v. Coca Cola Co., 515 F.2d 835, 849 (5th Clr. 1975)
antitrust Intervention p.tltlon; ALAB-299, C, (NRCI-75/11, pp 748-50)
Summerfield v. C.A.B., 207 F.2d 200, 204 (DCCA 1953), affirmed sub nom. Western
Airline. v. C.A.B., 347 US 67 (1954)
antitrust, coordination v. net benefits; LBP-75-039, F, (NRCI-75/7, pp
64-74 )
Telex Corp. v. IBM Corp., 510 F.2d 894, 914-19 (10th Clr. 1975)
antitrust Intervention petition; ALAB-299, C, (NRCI-75/11, pp 748-50)
Tenne.see Valley Authority (Bellefonte), ALAB-231, RAI-74-10, P 654 (October
02, 1974)
non-party .tandlng for Initial decl.lon exceptions; ALAB-294, B,
(NRCI-75/10, PP 663-7)
Tennessee Valley Authority (Bellefonte), NRC Dockets 50438 and 50439
WPPSS 1 and 4 fuel as.e.bly design; LBP-75-072, (NRCI-75/12, PP 922-45)
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Texas Utilities Generating Co. (Co.anche Peak). ALAS-255. NRCI-75/1, 3, 5-6
(January 23. 1975)
NEPA tlndlngs tor Aliens Creek, land u.e; LSP-75-0EE, (NRCI-75/1I, PP
776-812 )
Texa. Utilitle. Generating Co. (Co.anch. Peak), ALAB-255, NRCI-15/1, P 3
(January 23, 1975)
NEPA negative declaration tor agency I.pact state.ent; ALAB-303, G,
(NRCI-75/12, pp 872-7)
Texas Utilitle. Generating Co. (Co.anche Peak), ALAB-2EO, NRCI-15/2, P 51
(February 26, 1975)
reopened evidentiary hearing. under ASLAB jurl.dlctlon; ALAB-284,
(NRCI-75/8, pp 197-208)
Texa. Utilitle. Generating Co. (Co.anche Peak), ALAB-260, NRCI-75/2, P 51, 45-5
(February 26, 1975)
NEPA findings tor Allen. Creek, land use; LBP-75-066, (NRCl-75/11, pp
776-812 )
Texas Utilities Generating Co. (Co.anche Peak), ALAB-260, NRCI-75/2, P 51, 54-5
(February 26, 1975)
cost-benefit analysis, land u.e; LBP-75-059, 0, (NRCI-75/9, pp 588-604)
land use In envlron.ental I.pact consideration; LBP-15-046, (NRCI-75/8, pp
271-318)
Texa. Utilitle. Generating Co. (Coeanche Peak), ALAB-260, NRCI-75/2, P 51, 55
(February 26, 1915)
scope of Intorsatlon needed tor LWA Issuance; LBP-75-050, B, (NRCI-75/9, pp
419-64 )
Texas Utilities Generating Co. (Co.anche Peak), ALAB-2E6, NRCI-75/4R, p 376-9
(April 23, 1975)
FES .odlflcatlon during envlron.ental hearings; ALAB-296, C, (NRCI-75/10, pp
680-1)

Tieken Roller Bearing Co. v. U.S., 341 US 593, 71 S.Ct. 971, 95 L.Ed. 1199
(1951 )
antltru.t, coordination v. net benetlts; LBP-15-039, F, (NRCI-75/7, pp
64-14 )
Toledo Edison Co. (Davls-Bes.e), ALAB-157, 6 AEC 858 (1973)
appeal basi. for ASLB error In stipulation con.tructlon; ALAS-287, B,
(NRCI-75/9, p 387, n. 18)
appellate procedure tor challenge to Initial decision by non-aggrieved
party; ALAB-282, B, (NRCt-75/1, pp 9-10)
Toledo Edison Co. (Davls-Be •• e), ALAB-290, NRCt-75/9, p 401 (Septeeber 19,
1975)
stay requlre.ents for con.tructlon perelt proceeding.; ALAB-296, A,
(NRCI-75/10, pp 671-85)
Toledo Edison Co. (Davls-Bes •• ), ALAB-297, NRCI-75/11, P 121 (Nove.ber 5, 1975)
polley tor directed certltlcatlon; ALAB-300, C, (NRCI-15/ll, P 759)
Tripp v. C.I.R., 337 F.2d 432 (7th Clr. 1964)
expert opinion weight In ad.lnlstratlve proceedings; LBP-75-039, H,
(NRCI-75/1, PP 80-3)
Trivoli Realty, Inc. v. Para.ount Pictures, Inc., 10 F.R.D. 201, 203 (D.Dal.
1950 )
ASLB e.plow.ent ot Hasters In discovery; ALAB-300, E, (NRCI-75/11, pp
758-60 )
Twenty-nine Productions v. Rollins Teleca.tlng, 365 F.2d 478 (5th Clr. 1966)
antltru.t, coordination v. net benetlts; LBP-75-039, F, (NRCI-75/7, pp
64-74 )
Tzantar.as v. U.S., 402 F.2d 163 (1968)
.aterlal talse .tate •• nt, Interpretation; LBP-75-054, C, (NRCI-75/9, pp
506-10 )
U.S. ex rei. International Contracting Co. v. La.ont, 155 U.S. 303, 309 (1894)
eppeal tro. discovery rulings; ALAB-300, H, (NRCI-75/11, PP 766-8)
U.S. IBH, U.S. DI.trlct Court, S.D.N.Y., No. 69 Clv. 200 (ONE)
relation between Ilcen.ed activities and .Ituatlon Incon.lstent with
antitrust lavs; LBP-75-068, B, (NRCt-75/11, pp 818-21)
U.S. v. Alu.lnue Co. ot A.erlca, 148'F.2d 416 (2nd Clr. 1945)
seg.antatlon ot antitrust Issues: LBP-75-063, B, (NRCI-75/10, pp 707-11)
U.S. v. Alu.lnu. Co. ot A.erlca, 148 F.2d 416, 429 (2nd Clr. 1945)
antitrust legal concepts, situation Inconsistent vlth antltru.t laws:
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LBP-75-039, B, (NRCI-75/7, pp 45-50)
U.S. v. Alu.lnum Co. ot America, 148 F.2d 416, 432 (2nd Clr. 1945)
antltru.t considerations, applicant's acqul.ltlon policy; LBP-75-039, J,
(NRCI-75/7, pp 92-113)
antltru.t Intervention petition; ALAB-299, C, (NRCI-75/11, pp 748-50)
U.S. v. Aluelnu. Co. ot A.erlca, 148 F.2d 416, 447 (2nd Clr. 1945)
legal antitrust concept, .alntenance ot situation; LBP-75-039, E,
(NRCI-75/7, pp 61-4)
U.S. v. Alumlnu. Co.pany ot A.erlca, 148 F.2d 416 (2nd Clr. 1945)
relation between Ilcen.ed activities and situation Inconsistent with
antitrust laws; LBP-75-068, B, (NRCI-75/11, pp 818-21)
U.S. v. Balint, 258 US 250 (1922)
.aterlal talse statement, Interpretation; LBP-75-054, C, (NRCI-75/9, pp
506-10)
U.S. v. Dotterwelch, 320 US 277, 281 (1943)
.aterlal talse state.ent, Interpretation; LBP-75-054, C, (NRCI-75/9, pp
506-10)
U.S. v. E.I. DuPont and Co., 351 U.S. 377 (1956)
antitrust Intervention petition; ALAB-299, C, (NRCI-75/11, pp 748-50)
U.S. v. E.I. DuPont de Neeours and Co., 351 US 377, 395, 100 L.Ed 1264, 1280,
76 S.Ct. 994 (1955)
expert opinion weight In administrative proceedings; LBP-75-039, H,
(NRCI-75/7, pp 80-3)
U.S. v. Gavagan, 280 F.2d 319 (5th Clr. 1960)
antitrust, coordination v. net benetlts; LBP-75-039, F, (NRCI-75/7, PP
64-74)
U.S. v. Grinnell Corp., 384 U.S. 563, 570-1 (1966)
antitrust contentions requirements; LBP-75-052, B, (NRCI-75/9, pp 469-77)
antltru.t Intervention petition; ALAB-299, C, (NRCI-75/11, pp 748-50)
U.S. v. I.C.I., 100 F.Supp. 504 (S.D.N.Y. 1951)
antitrust, actlvltle. under Ilcen.e; LBP-75-039, D, (NRCI-75/7, pp 55-61)
legal antitrust concept, activities under the license; L8P-75-039, C,
(NRCI-75/7, pp 51-5)
U.S. v. International Business "achlnes, U.S. D.C., Southern District ot New
York, No. 69 Clv. 200 (DNE)
segmentation ot antitrust I •• ue.; L8P-75-063, B, (NRCI-75/10, PP 707-11)
U.S. v. Jatte, 98 F.Supp. 191 (D.C. 1951)
admissibility ot newspaper article as evidence; LBP-75-059, B, (NRCI-75/9,
pp 584-8)
U.S. v. Johns-"ansville Corp. 259 F.Supp. 440, 453 (E.D. Pa. 1966)
evidence adelsslbility In antitrust hearings, Noerr-Pennlngton Doctrine;
LBP-75-069, B, (NRCI-75/11, PP 822-33)
U.S. v. Johns-"anville Corp., 245 F.Supp. 74 (E.D. Pa., 1965)
antitrust evidence, sham litigation: LBP-75-069, B, (NRCI-75/11, pp 822-33)
U.S. v. Johnson, 153 r.2d 846, 848 (9th Clr. 1946)
antitrust Intervention petition: ALAB-299, C, (NRCI-75/11, pp 748-50)
U.S. v. Krasnov, 143 r.supp. 184, 193 (E.D. Pa., 1956), 355 U.S. 5 (1957)
antitrust evidence, sha. litigation; LBP-75-069, B, (NRCI-75/11, pp 822-33)
U.S. v. Line "aterlal Co., 333 US 289, 309, (1947)
antitrust, activit Ie. under license: LBP-75-039, D, (NRCI-75/7, pp 55-61)
U.S. v. "asonlte Corp., 316 US 265, (1942)
antltru.t, activities under Ilcen.e; LBP-75-039, D, (NRCI-75/7, pp 55-61)
U.S. v. "orton Salt Co., 33 US 632, 644, 94 L.Ed 401, 411 (1950)
.aterlal tal.e .tateeent., dl.sentlng opInion; LBP-75-054, G, (NRCI-75/9, pp
541-59 )
U.S. v. Pab.t Brewing Co., 384 U.S. 546, 549 (1966)
antitrust Intervention petition; ALAB-299, C, (NRCI-75/11, pp 748-50)
U.S. v. Penn-Olin Che.lcal Co., 378 US 158
antltru.t, coordination v. net benetlts: LBP-75-039, F, (NRCI-75/7, pp
64-74 )
U.S. v. Philadelphia NatIonal Bank, 374 U.S. 321, 357-61 (1963)
antltru.t Intervention petition; ALAB-299, C, (NRCI-75/11, pp 748-50)
U.S. v. Philadelphia National Bank, 374 US 321, 370, 10 L.Ed.2d 915, 949, 83
S.Ct. 1715 (1963)
antitrust legal concepts, situation Inconsistent with antltru.t law.;
LBP-75-039, B, (NRCI-75/7, pp 45-50)
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u.s.

v. Sandra and Dennis Fishing Corp •• 372 F.2d 189 (1st Clr. 1967)
antitrust. coordination v. net benefits; LBP-75-039. F. (NRCI-75t7. pp
64-74 )
U.S. v. Singer "anufacturlng Co •• 374 US 174. (1963)
antitrust. activities under license; LBP-75-039. D, (NRCI-75t7, pp 55-61)
U.S. v. Singer Manufacturing Co., 374 US 174, 83 S.ct. 1773, 10 L.Ed.2d 823
(1963 )
legal antitrust concept. activities under the license; LBP-75-039, C,
(NRCI-75t7. pp 51-5)
U.S. v. Singer Mfg. Co., 374 U.S. 174, 10 L.Ed.2d 823, 83 S.Ct. 1773 (1963)
antitrust evidence, sham litigation; LBP-75-069, B, (NRCI-75tll. pp 822-33)
U.S. v. Sowards,.339 F.2d 401, 402 (10th Clr. 1964)
admissibility of new.paper article a. evidence; LBP-75-059. B, (NRCI-75t9,
pp 584-8)
U.S. v. Tid. Water Pipe Co., 234 US 548, 58 L.Ed. 1459, 34 S.Ct. 956 (1914)
antitrust review, refusal to wheel power; LBP-75-039, G, (NRCI-75t7, pp
74-80 )
U.S. v. U.S. Gypsum Co •• 3~3 US 364, (1948)
antitrust, activities under license; LBP-75-039, D, (NRCI-75t7, pp 55-61)
U.S. v. U.S. Gypsum Co •• 3:3 US 364. 92 L.Ed. 746, 68 S.Ct. 525 (1948)
legal antitrust concept, activities under the license; LBP-75-039. C,
(NRCI-75t7. pp 51-5)
.
U.S. v. United Shoe Corp •• 110 F.Supp. 295 (D. Mass 1953), affirmed per curiam,
347 U.S. 521 (1954)
.
antitrust Intervention petition; ALAD-299, C, (NRCI-75tll, pp 748-50)
U.S. v. Unlvlo Lens Co., 3~6 US 241, (1942) .•
antitrust, activities un~er .llcense; LB~-7~039, D, (NRCI-75t7, pp 55-61)
U.S. v. Wisenfeid Warehouse Co., 376 US 86.(1964)
material false statement, Interpretation; LBP-75-054. C, (NRCI-75t9, pp
. 506-10)
United Mine Workers of America v. Pennington, 381 u.s. 657 (1965)
evidence admissibility In antltru.t hearings: LBP-75-069, A, (NRCI-75tll. PP
822-33 )
United Mine Workers v. Pennington, 381 US 657; (1965)
antitrust, activities under license; LBP-75-039, D, (NRCI-75t7, pp 55-61)
United Mine Workers v. Pennington, 381 US 657, 665, 667, 14 L.Ed.2d 626, 633,
634. 85 S.Ct. 1585 (1965)
legal antitrust concept. activities under the license; LBP-75-039, C,
(NRCI-75t7. PP 51-5).
. .~
United States v. Oregon State "edlcal Soc •• 343 US 326, 333, 96 L.Ed. 978, 985,
72 S.Ct. 690 (1952) .
. ,.
legal antitrust concept ••• Intenance of situation; LDP-75-039, E.
(NRCI-75t7, pp 61-4)
,
United States v. S.C.R~A.P •• 412 U.S. 669, 686 (1973)
Intervention standing; ALAB-292, C" (NRCI-75tl0, pp 635-59)
United States v. W.T. Grant Co~, 345 US 629, 97 L.Ed. 1303, 1309, 73 S.ct. 894
(1953 )
legal antitrust concept. maintenance of situation; LDP-75-039, E.
(NRCI-75t7, pp 61-4)
Utah.v. U.S., 394 U.S. 89,93 (1969)
resolve of discovery by consensus reference; ALAB-300, D, (NRCI-75tll, pp
761-4)
,
Vermont Yankee Nuclear Power Corp; (Vermont Yankee), 4 AEC 75 (1968)
Intervention standing; ALAB-292; D, (NRCI-75tl0, pp 635-59)
Vermont Yankee Nuclear Power Corp. (Vermont Yankee), ALAB-124, 6 AEC 358, 360,
361-2. fn. " (1973)
..
ASLB resolution of safety Is.ues before LWA authorization; ALAB-298, D,
(NRCI-75tll, pp 732-5)
Vermont Yankee Nuclear power Corp. (Vermont Yankee), ALAB-124, B AEC 358, 361-2
(1973 )
ASLB and ASLAB power for .ua sponte review of arbiter rulings; ALAB-300, I,
(NRCI-75tll, pp 768-9)
Vermont Yankee Nuclear Power Corp. (Vermont Yankee), kLAB-124, 6 AEC 358, 365
( 1973)
reopening operating stage record for contentions amendeent; LBP-75-045, B,
(NReI-75t8, pp 263-70)
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Vermont Vankee Nuclear Power Corp. (Vermont Vankee), ALAB-167, 6 AEC 1151
(1973 )
slgnltlcance at new Intor.atlon In uncompleted proceedings; ALAB-291, D,
(NRCI-75/9, pp 408-11)
Ver.ont Vankee Nuclear Power Corp. (Vermont Vankee), ALAB-179, 7 AEC 159
(Februar~ 28, 1974)
cost-benetlt anal~sls, need tor power; LBP-75-059, D, (NRCI-75/9, pp
588-604 )
Vermont Vankee Nuclear Power Corp. (Vermont Vankee), ALAB-179, RAI-74-2, P 159,
177 (Februar~ 28, 1974)
cost-benetlt anal~sls, s.condar~ benetlts; LBP-75-046, (NRCI-75/B, PP
271-318)
Vermont Vankee Nuclear Power Corp. (Ver.ont Vankee), ALAB-217, RAI-74-7, P 61
(Jul~ 11, 1974)
ASLAB authorlt~ to undertake tactual Inqulr~; CLI-75-008, D, (NRCI-75/8, pp
173-9)
Virginia Electric and Power Co. (North Anna), 4 AEC Reports 544 (1971)
burden at proot In show cause proceedings; LBP-75-054, D, (NRCI-75/9, P 532,
n. 107)
Virginia Electric and Power Co. (North Anna), ALAB-289, NRCI/75/9, P 395
(September 18, 1975)
untl.el~ Intervention petition considerations; ALAB-292, B, (NRCI-75/10, pp
635-59)
Virginia Petroleu. Jobbers Assn. v. F.P.C., 259 F.2d 921 (D.C. Clr. 1958)
sta~ granting criteria tor proceedings betore another tribunal; ALAB-296, B,
(NRCI-75/10, pp 677-8)
Walker Process Equip., Inc. v. Food ~ach. and Che •• Corp., 382 U.S. 172, 177
(1965 )
antitrust contentions requirements; LBP~75-052, B, (NRCI-75/9, pp 469-77)
Walker Process Equipment, Inc. v. Ford ~achlner~ and Chemical Corp., 382 U.S.
172 (1965)
antitrust evidence, sham litigation; LBP-75-069, B, (NRCI-75/11, pp 822-33)
Wall v. Parrot Silver and Copper Co., 244 U.S. 407, 411-12 (1917)
appeal tro. dl,cover~ ruling.; ALAB-300, H, (NRCI-75/11, PP 766-8)
Warth v. Seldin, 422 U.S. --, 45 L.Ed.2d 343, 354 (1975)
Intervention ,tanding; ALAB-292, D, (NRCI-75/10, PP 635-59)
Washington Public Power SUFpl~ S~ste. (Hantord 2), ALAB-113, RAI-73-4, p 251
(April 12, 1973)
water quallt~ considerations; LBP-75-046, (NRCI-75/8, pp 271-318)
Washington Public Power suppl~ S~ste. (Hantord), ALAB-113, 6 AEC 251, 252
( 1973)
ASLB resolution at satet~ Issues betore LWA authorization; ALAB-29B, B,
(NRCI-75/11, PP 732-5)
WaShington Public Power Suppl~ S~ste. (Nuclear ProJects), LBP-75-002,
NRCI-75/1, 21 (1975)
Intervention standing; ALAB-292, B, (NRCI-75/10, pp 635-59)
Washington Public Power SUFpl~ S~ste. (Nuclear ProJects), LBP-75-011,
NRCI-75/3, 252 (1975)
Intervention standing; ALAB-292, B, (NRCI-75/10, pp 635-59)
Washington Utllltle. and Transportation Co •• I.slon v. F.C.C., 513 F.2d 1142,
1157 (9th Clr. 1975)
.aterlal tal.e .tatements, dissenting opinion; LBP-75-054, G, (NRCI-75/9, pp
541-59 )
West "Ichlgan Environmental Action Council v. A.E.C., Docket No. G-58-73, W.D.
~Ich., June 19, 1974, as clarltled October 3, 1974
hearing regulation (scheduling) tor proceedings betore another tribunal;
ALAS-296, D, (NRCI-75/10, PP 671-85)
We.t ~Ichlgan Environmental Action. Council v. A.E.C., .llp op. Docket G5B-73,
June 19, 1974
tlnanclal a.sl.tance to Intervenor.; LBP-75-048, (NRCI-75/8, pp 362-4)
White ~otor Co. v. U.S., 372 US 253, (1963)
antitrust, activities under llcanse; LBP-75-039, D, (NRCI-75/7, pp 55-61)
Will v. U.S., 389 U.S. 90 (1967), accord, Clt~ ot Los Angeles v. Wlllla •• , 438
F.2d 522 (9th Clr. 1971)
directed certltlcatlon tor Interlocutor~ review at dlscover~ rulings;
ALAe-300, A, (NRCI-75/11, pp 752-70)
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Wisconsin Electric Power Co. (Koshkonong), CLI-74-045, RAI-74-12 928, 930
(Dece.ber 17, 1974)
water quallt~ determinations spending EPA proceedings, referral declined;
ALAB-293, A, (NRCI-75/10, pp 660-2)
Wisconsin Electric Power Co. (Point Beach), ALAB-078, 5 AEC 319 (1972)
appellate .odlflcatlon of ASLB findings; ALAB-303, C, (NRCI-75/12, p 867)
Wolak v. U.S., 366 F.Supp. 1106, 1110 (D. Conn. 1973)
antitrust Intervention petition; ALAB-299, C, (NRCI-75/11, pp 748-50)
WPPSS Nuclear Project, Units 1 and 4, ASLB Order on record, "a~ 15, 1975,
Evldentlar~ Hearing Tr. 569-72
ASLB authorlt~ to dl •• lss recalcitrant part~; LBP-75-062, C, (NRCI-75/10, pp
702-706)
X-Ray Engineering Co., 1 AEC 553, 555 (1960)
applicant'. non-delegable public health and safety dut~; LBP-75-054, B,
(NRCI-75/9, pp 503-06)
Young v. Anderson, 160 F.2d 225, 226 (D.C. Clr.), cert. denied, 331 U.S. 824
(1947 )
appeal fro. dlscover~ rulings; ALAB-300, H, (NRCI-75/11, pp 766-8)
Zenith Radio Corp. v. Hazeltine Research, 395 US 100, (1968)
antitrust, activities under license; LBP-75-039, D, (NRCI-75/7, pp 55-61)
Zenith Radio Corp. v. Hazeltine Research, 395 US 100, 23 L.Ed.2d 129, 89 S.ct.
1562 (1968)
legal antitrust concept, activities under the license; LBP-75-039, C,
(NRCI-75/7, pp 51-5)
Zenith Vln~1 Fabrics Corp. v. Ford Motor Co., 357 F.Supp. 133, 137 (E.D. Mich.
1973)
legal antitrust concept, nexus or causal connection; LBP-75-039, C,
(NRCI-75/7, pp 51-5)
Zenith Vinyl Fabrics Corp. v. Ford Motor Co., 357 F.Supp. 133, 140-1 (E.D.
IUch. 1973)
antitrust review, refusal to wheel power; LBP-75-039, G, (NRCI-75/7, pp
74-80)
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10 CFR 1
NEPA and site suitability findings for Summit 1 and 2; LBP-75-043, A,
(NRCI-75/8, pp 215-50)
10 CFR 2.4(n)
proceeding classified contested where State withdrew contentions;
LBP-75-066, (NRCI-75/11, pp 776-812)
status of a proceeding where Intervenor has defaulted; LBP-75-041, C,
(NRCI-75/7, pp 131-58)
uncontested NEPA and site suitability Issues for WPPSS
and 4; LBP-75-041,
A, (NRCI-75/7, pp 131-58)
10 CFR 2.105
hearing requirements for outstanding construction permit amendments;
ALAD-291, D, (NRCI-75/9, P 407, n. 5)
10 CFR 2.106(a)
hearing requlre.ents for outstanding construction permit amendments;
ALAB-291, B, (NRCI-75/9, P 407, n. 5)
10 CFR 2.200
delegation of Co •• lsslon Jurisdiction to ASLB, extent of authority;
10 C~:P;~~~~54, E, (NRCI:75/9, pp 534-40)
criteria for show cause order; CLI-75-008, C, (NRCI-75/8, pp 173-9)
10 CFR 2.206
review granted for discretionary denial of Indian Point show cause
proceeding for sels.lc considerations; ClI-75-00e, A, (NRCI-75/8, pp
173-9)
review of show cause order for discretion abuse; CLI-75-008, H, (NRCI-75/8,
pp 173-9)
10 CFR 2.707
ASLB authority to dismiss party for failure to comply with discovery order;
LBP-75-062, C, (NRCI-75/10, pp 702-706)
•
discovery In con.tructlon permit proceeding.; LDP-75-042, (NRCI-75/7, pp
159-171 )
Intervenor default declared In Atlantic con.tructlon proceeding; LBP-75-062,
A, (NRCI-75/10, pp 702-706)
Intervenor dls.ls.al for default; LBP-75-067, A, (NRCI-75/11, pp 813-17)
10 CFR 2.711(a)
apPeal and briefing schedule modification for complexity; ALAB-282, A,
(~RCI-75/7, pp 9-10)
10 CF:R' 2..714
denial of defective antitrust petition for Black Fox; LBP-75-055,
(NRCI-75/9, pp 560-4)
denial of deficient amend petition for Intervention and reque.t for
antitrust hearing for Wolf Creek; LBP-75-052, A, (NRCI-75/9, pp 469-77)
denial of deficient, untimely Intervention petition after amendment
opportunity; LBP-75-037, (NRCI-75/7, pp 23-6)
Intervention conslderatlcns for Barnwell materials licensing proceeding;
LBP-75-060, A, (NRCI-75/10, pp 687-92)
10 CFR 2. 714( a)
a.e~,dmeiit to /lonticello operating shge Intervention; LBP-75-045, A,
(NRCI-75/8, pp 263-70)
denial of Intervention for untimely petition afflr.ed; ALAB-292, A,
(NRCI-75/10, pp 631-59)
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denial ot untl.elv Intervention attlrmed tor North Anna 1 and 2; ALAB-289,
A, (HRCI-75/9, pp 395-400)
dllpolltlon ot untlmelv Intervention petitions; ALAB-289, B, (NRCI-75/9, pp
396-400)
hearing regulation (achedullng) ruled Interlocutorv; ALAB-296, A,
(NRCI-7S/l0, pp 671-8S)
Interlocutorv atatus ot ASLB contentions rulings; ALAB-286, B, (HRCI-75/8,
pp 213-14)
Intervention granted to Brigantine In Atlantic conltructlon proceeding;
LBP-7S-062, A, (HRCI-7S/l0, pp 702-706)
Intervention .tandlng on econo.lc I.sues; ALAB-292, e, (HRCI-75/10, pp
635-S9)
petition to Intervene, good cause tor late-tiling of expanded contentions;
LBP-75-062, B, (HRCI-7S/l0, pp 702-706)
untimely filed petition to Intervene granted tor Hartsville; LBP-7S-0S7,
(HRCI-7S/9, pp S70-2)
~
untimely Intervention denial tor North Anna tran •• I.llon routing;
LBP-7S-0Sl, (HRCI-7S/9, pp 46S-8)
untlmelv Intervention petition conslderatlonl; ALAB-292, B, (NRCI-7S/l0, PP
63S-S9)
10 CFR 2.714(d)
relation of tl.ellness to .tandlng tor Intervention; LBP-7S-060, B,
(HRCI-7S/l0, pp 687-92)
10 CFR 2.71S(c)
Intervention considerations tor Barnwell materials licensing proceeding;
LBP-75-060, A, (HRCI-7S/l0, pp 687-92)
status ot a proceeding where Intervenor hal detaulted; LBP-7S-041, e,
(HRCI-7S/7, PP 131-S8)
10 CFR 2.716
consolidation authority tor ASLB In Davis-Besse and Perry antitrust
proceedings; CLI-7S-007, (HRCI-7S/7, pp 1-2)
consolidation of antltruat proceedings for Barton I, 2, 3, and 4 with Farlev
1 and 2, delegation to ASLB: CLI-7S-012, (HRCI-7S/9, PP 373-S)
delegation of consolidation authority, Co.mlsslon's responalbillty:
CLI-7S-012, (HRCI-7S/9, PP 373-S)
10 CFR 2.718(e)
cros. examination 11.ltatlon during antltrust proceedings: LBP-7S-039, I,
(HRCI-7S/7, P 113)
10 CFR 2.718(t)
ASLB authorlty to rule on dllcovery, use ot master; ALAB-300, E,
(NRCI-7S/ll, PP 7S8-60)
delegation of ASLB dlscoverv authority: ALAB-300, D, (NRCI-75/11, pp 761-4)
10 eFR 2.718(1)
certification dlrectad on validity ot Special Master role In dlscoverV
rulings: ALAB-290, (NRCI-75/9, PP 401-3)
certltlcatlon polley require. ASLB prior con.lderatlon ot question;
ALAB-297, (HRCI-75/11, PP 727-9)
delegation of ASLB dlscoverv authorltv: ALAB-300, D, (HRCI-75tl1, pp 761~4)
hearing regulation (scheduling) ruled Interlocutory; ALAB-296, A,
(NRCl-7S/l0, pp 671-85)
Intarlocutory v. final ASLB ruling.: ALAB-300, B, (HRCI-75/11, P 758)
polley tor ASLAB directed certltlcatlon; ALAB-300, C, (HRCI-75/ll, P 759)
tlmlng of need-for-power evidence, certification deClined; ALAB-295, A,
(HRCI-7S/l0, pp E68-70)
10 crR 2.718(1)
ASLB authority to rule on dlscoverv, use of malter; AL~~-300, E,
(HRCI-7S/ll, pp 758-60)
10 CFR 2.730
.ervlce to Intervenors after proceedlngl clo.e: CLI-75-013, (HRCI-75/9, pp
376-7)
10 crR 2.730(e)
written clarification request denied: LBP-75-038, A, (HRCI-75/7, pp 27-8)
10 crR 2.730(f)
appeal trom Interlocutorv dlscoverv rulings dlemlsled; ALAB-290, (HRCI-7S/9,
pp 401-3)
ASLB certltlcatlon of Interlocutorv matter.; ALAB-297, (NRCI-75/1l. pp
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727-9 )
hearing regulation (scheduling) ruled Interlocutory; ALAB-296, A,
(NRCI-75/10, pp 671-85)
Interaction between two federal agencies; LBP-75-061, (NRCI-75/10, pp
693-701 )
Interlocutory nature of contentions denial; ALAB-302, (NRCI-75/12, pp 856-7)
Interlocutory nature ot discovery rulings; ALAB-300, r, (NRCI-75/11, pp
758-9)
Interlocutory status of ASLB contentions rulings; ALAB-286, B, (NRCI-75/8,
pp 213-14)
Interlocutory v. final ASLB rulings; ALAB-300, B, (NRCI-75/11, P 758)
relation between federal agencies In scheduling hearings, referral declined;
ALAB-293, A, (NRCI-75/10, pp 660-2)
.
scope of ASLAB Interlocutory review; ALAB-293, B, (NRCI-75/10, pp 660-2)
10 CrR 2.730(g)
referral effects on outltandlng procedural ruling; LBP-75-061, (NRCI-75/10,
pp 693-701)
10 CrR 2.734
Intervenor responsibilities In administrative hearing; ALAB-280, (NRCI-75/7,
pp 3-5)
10 crR 2.740
ASLB authority to rule on discovery, use of master; ALAB-300, E,
(NRCI-75/11, pp 758-60)
delegation of ASLB discovery authority; ALAB-300, D, (NRCI-75/11, pp 761-4)
relation with rRCP Rule 26; ALAB-303, r, (NRCI-75/12, p 870)
10 CrR 2.740(b)
Intervenor dls.lssal for failure to respond to Interrogatorlas; LBP-75-067,
A, (NRCI-75/11, pp 813-17)
10 CrR 2.740(c)
discovery In construction permit proceedings, ASLB Pilgrim directives;
LBP-75-042, (NRCI-75/7, pp 159-171)
10 CrR 2.741
ASLB authority to rule on discovery, use of master; ALAB-300, E,
(NRCI-75/11, pp 758-60)
delegation of ASLB discovery authority; ALAB-300, D, (NRCI-75/11, PP 761-4)
10 CrR 2.743
/ .
expert opinion weight, lack of guidance; LBP-75-039, H, (NRCI-75/7, pp 80-3)
10 CrR 2.743(c)
admissibility of evidence In administrative proceedings; LBP-75-059, B,
(NRCI-75/9, pp 584-8)
10 CrR 2.749
discovery In construction permit proceedings; LBP-75-042, (NRCI-75/7, PP
159-171)
summary disposition of remand geological Issue tor Perry; LBP-75-073,
(NRCI-75/12, pp 946-71)
10 CrR 2. 749( a)
segmentation of antitrust Issues denied; LBP-75-063, A, (NRCI-75/10, PP
707-11 )
10 CrR 2.749(d)
summary disposition of ccnstructlon permit application; LBP-75-056, C,
(NRCI-75/9, p 565-9)
voluntary concensus referral to another arbiter; ALAB-300, G, (NRCI-75/11,
pp 762-4)
10 crR 2.753
ASLB authority to entorce voluntary discovery stipulations; LBP-75-049, B,
(NRCI-75/8, pp 365-71)
ASLB authority to rule on discovery, use of master; ALAB-300, E,
(NRCI-75/11, pp 758-60)
certification of discovery decision by stipulation denied; LBP-75-049, A,
(NRCI-75/8, pp 3E5-71)
delegation of ASLB discovery authority; ALAB-300, D, (NRCI-75/11, pp 761-4)
redelegatlon of ASLB authority; ALAB-290, (NRCI-75/9, pp 401-3)
10 CrR 2.754(a)
default by laymen Intervenors, ASLB handling; LBP-75-053, (NRCI-75/9, pp I
478-97 )
10 crR 2.757(c)
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cro.s exa.lnatlon 11.ltatlon during antitrust proceedings; LSP-75-039, I,
(NRCI-75/7, p 113)
10 CFR 2.758, '
ECCS Final Acceptance Criteria exeeptlon granted for Catawba 1 a~d 2;
CLI-75-009, A, (NRCI-75/8, pp 180-7)
10 CFR 2.759
,•
NEPA review obligation. for stipulations Involving cont •• ted l.su •• ;
CLI-75-014, B, (NRCI-75/12, pp 839-40)
10 CFR 2. 760(c)( 4)
briefing of exception. to Inltl.1 decisions; ALAB-281, A, (NRCI-75/7, pp
6-8)
Initial decl.lon tl.e 11.lt., relation ,of,10 CFR 2.762; ALAS-281, B,
(NRCI-75/7, pp 6-8)
10 CFR 2.761
LVA finding. for VPPSS 1 and 4; LBP-75-058, (NRCI-75/9, pp 573-8)
10 CFR 2.761(a)
NEPA and .Ite suitabllltv finding. for South Texas 1 and 2; LBP-75-046,
(NRCI-75/8, pp 271-318)
10 CFR 2.762
'
appeal end briefing .chedule .odlflcatlon for coeplexltv; ALAS-282, A,
(NRCI-75/7, pp 9-10)
Initial decl.lon tl.e 11.lta, relation to 10 CFR 2.760(c)(4); ALAB-281, B,
(NRCI-75/7, pp 6-8)
-, .
Interlocutorv v. final ASLB ruling.; ALAB-300, B, (NRCI-75/11, p-758)
10 CFR 2.762(a)
participation r •• pon.Ib11Itle. In agencv proceedlng~; ALAB-266, (NRCI-75/9,
pp 390-4)
10 eFR 2.765
Interlocutorv nature of dl.coverv ruling.; ALAB-300, F, (NRel-75/11, pp
758-9)
10 eFR 2.786
vacation of ALAS-267, operating license authorized for Indian Point 3;CLI-75-014, A, (NRCI-75/12, pp 835-46)
10 CFR 2 B '
"
'.
",
.
reeedle. for .odlflcatlon of out.tandlng con.tructlon perelt.; ALAB-29l, e,
(NRCI-75/9~ p 408)
f,
10 CFR 20 '
_
NEPA and'slte .ultabllltv finding. for Sue.lt 1 and 2; LBP-75-044, A,-,
(NRCI-75/8, pp 251-62)
10 eFR 50
,
show caus. proceeding for .at.rlal fal •• state •• nt. bV.North.Anna applicant"
•• I •• ologV; LSP-75-054, A, (NRCI-75/9, pp 496-559)
10 CFR 50.10(2X2)
statu. of partial Initial decl.lon that authorize. no construction actlvltv;
ALAS-301, S, (NRCI-75/12, pp 854-5)
10 eFR 50.10(e)
ASLB resolution ot .at.tv.ls.ue. prior ,to LWA authorization; ALAB-298, B,
'(NRCI-75/11, pp,732-5) ,
finding. for VPPSS 1 and 4 under expedited decl.lonal procedure of 10 CFR
2.761; LBP-75-058, (NRCI-75/9, pp 573-8)
,
NEPA and site .ultabilltr finding. for Davl.-B •••• 2 and 3;.L8P-75-075,
(NRCI-75/12, PP S93-1029)
NEPA and-.lte .ultabllltv ' •• ue. for VPPSS 1 .nd 4; LBP-75-041, A,
(NRCI-75/7, pp 131-58)
r.qul.lt. findings (ASLS) for LWA-2 authorization order; ALAB-298, C,
(NRCI-75/11, pp 732-5).
", .
10 CFR 50.l0(.Xl)
• odlflcatlon ot LVA authorization for Bvron and Braidwood; LBP-75-064,
(NRCI-75/l0, PP 712-25)
NEPA and .It • • ultabllltv finding. for Callawar 1 and 2; LBP-75-047,'
(NRCI-75/8, PP 319-61) _
.It• • ultabilltr and NEPA finding. for Clinton 1 and 2; LBP-75-059, A,
(NRCI-75/9, PP 579-630)
10 CFR 50.l0(.X2)
NEPA and .It • • ultabllltv findings for River Bend 1 and 2; LBP-75-050, A,
(NRCI-75/9, pp 419-64)
. -.
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site_suitability and NEPA tlndlngs tor South rexas 1 and 2; LBP-75-046,
(NRCI-75/B, PP 271-31B)
sit. susitability and NEPA tlndlng. tor Su •• lt 1 and 2; LBP-75-043, A,
(NRCI-75/B, pp 215-50)
10 CrR 50.1 O( a )( 2 )( I )
violations In LWA authorization; ALAB-294, C, (NRCI-75/10, pp 663-7)
10 crR 50.10(eX2XII)"
violations In LWA authorization; ALAB-294, C, (NRCI-75/10, pp 663-7)
10 crR SO.10(aX3)
LWA-2 tlndlngs tor Perry permanent dewatering syste.; LBP-75-053,
(NRCI-7S/9, pp 47B-97)
re.and tlndlng on Perry geological ano.alles; LBP-75-073, (NRCI-7S/12, pp'
946-71 )
remand ot Perry LWA-2 proceedings tor geologic satety conSiderations;
ALAB-29B, A, (NRCI-75/ll, pp 730-9)
10 crR 50.10(e)(3)(II)
violations In LWA authorization; ALAB-294, C, (NRCI-7S/10, pp 663-7)
10 CrR SO.12(a)
ECCS Final Acceptance Criteria exemption granted tor Catawba 1 and 2;
CLI-75-009, A, (NRCI-75/8, pp 180-7)
10 CrR 50.34( a)
NEPA and site sitability tlndlngs tor Summit 1 and 2; LBP-75-044, A,
(NRCI-7S/B, pp 2S1-62)
10 crR SO.34(aKl)
,
.aterlal talsa state •• nts, dissenting opinion on penalties; LBP-7S-054, G,
(NRCI-75/9i pp S41-59)
10 crR 50.35(a)
generic concerns during construction per.lt licensing; ALAB-291, E,
(NRCI-75/9, pp 411-14)
10 crR 50.36(a)
"EPA and site suitability tlndlngs tor Su •• 1t 1 and 2; LBP-7S-044, A,
(NRCI-75/B, pp 2S1-62)
10 CrR SO.46
construction permits authorized tor Byron Station 1 and 2 and Braidwood
Statlon-I and 2: LBP-75-074, (NRCI-7S/12, pp 972-92)
ECCS exemption granted to Dresden I; CLI-75-011, (NRCI-7S/B. pp 192-S)
ECCS exe.ptlons tor Big Rock Point; CLI-75-OIS, (NRCI-75/12, pp 847-S1)'
exeaptlon granted tor Catawba 1 and 2 construction per.lts; CLI-75-009, A,
(NRCI-7S/8, pp 180-7)
"
10 CrR 50.46(a )(3)
exemptions standards tor ECCS tlnal crl,terla: CLI-75-009, B, (NRCI-75/B, pp
180-7)
10 CrR SO.S7(c)
authorization ot testing v. tull-term tull-power license; LBP-7S-038, B,
(NRCI-7S/7, pp 27-8)
10 crR 50.SB(b)
ownership change and construction coapletlon-date extension, hearlngl on
a.endaent. tor Vogtle 1 and 2 permits; ALAB-291, A. (NRCI-75/9, pp 404-17)
10 CFR SO.109
remedies tor modltlcatlon ot outstanding construction peralts; ALAB-291, C,
(tlRCI-7S/9,-p 408)
10 CFR 50 App. (B)
quality assurance program tor Byron and Braidwood; LBP-75-064, (NRCI-75/10,
pp 712-2S)
10 CrR SO App. A
construction peralts authorized tor Byron Station 1 and 2 and Braidwood.'
Station 1 and 2; LBP-75-074, (NRCI-75/12, pp 972-92)
10 CFR 50 App. B
attlrmatlon ot quality a.surance show caule tlndlngs and conclusions tor
Midland; ALAB-283, A, (NRCI-75/7, pp 11-22)
NEPA and slta suitability Issues tor WPPSS 1 and 4; LBP-75-041, A,
(NRCI-75/7, pp 131-58)
10 CrR SO App. C
construction permits authorized tor Byron Station 1 and 2 and Braidwood
Station 1 and 2; LBP-75-074, (NRCI-75/12, pp 972-92)
10 CrR SO App. D(A)
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NEPA tI ndl ngs 'tor Alleno Creek: LBP-75-066, (NRCI-75/11, PP 776-812)
10 CFR 50 App. D(A.9-10)
hearings continuation pending generic I.sue resolve; LBP-75-065, A,
(NRCI-75/11, pp 771-5)
10 CFR 50 App. D(A.ll)
NEPA requlre.ents tor negative declaration; ALAB-303, G, (NRCI-75/12, pp
872-7 )
olte suitability and NEPA tlndlngs tor Clinton 1 and 2; LBP-75-059, A,
(NRCI-75/9, pp 579-630)
,
10 CFR 50 App. D(B)
denial at untimely Intervention petition on,trano.loslon routing tor North
Anna; LBP-75-051, (NRCI-75/9, pp 465-8)
LWA-2 tlndlngs tor Perry per.anent dewatering' syste.; LBP-75-053,
(NRCI-75/9, pp 478-97)
transmission line routes tor North Anna 1 and'2; LBP-75-070, (NRCI-75/12, pp
879-93 )
10 CFR 50 App. I
applicability to HTGR licensing; LBP-75-044, B, (NRCI-75/8, pp 251-62)
compliance plan. lor "ontlcello, record held open; LBP-75-045, A,
(NRCI-75/8, pp 263-70)
construction per.lts authorized tor Byron Station 1 and 2 and Braidwood
Station 1 and 2; LBP-75-074, (NRCI-75/12, pp 972-92)
NEPA and site luitability tlndlngs tor South Texas 1 and 2; LBP-75-046,
(NRCI-75/8, PP 271-318)
,
NEPA and .Ite ouitability tlndlngs tor Summit 1 and'2; LBP-75-044, A,
(NRCI-75/8, pp 251-62)
relation to LWA Issuances; LBP-75-050, B, (NRCI-75/9, PP 419-64)
relation to reopened Vag tie 1 and 2 construction permit hearings; ALAB-291,
A, (NRCI-75/9, pp 404-17)
10 CFR 50 App. K
ECCS Final Acceptance Crltarla exemption granted tor Catawba 1 and 2;
CLI-75-009, A, (NRCI-75/8, PP 180-7)
10 CFR 51
applicability to adjudicatory hearings; ALAB-303, G, (NRCI-75/12, pp 872-7)
NEPA and site suitability tlndlngs tor Callaway 1 and 2; LBP-75-047,
(NRCI-75/8, pp 319-61)
,
NEPA and site suitability tlndlngs tor Davls-Bes.e 2.and 3; LBP-75-075,
(NRCI-75/12, pp 593-10Z9)
NEPA and .Ite suitability tlndlngs tor River Bend 1 and 2; LBP-75-050, A,
(NRCI-75/9, pp 419-64)
NEPA and site suitability tlndlngs tor South Texas 1 and 2; LBP-75-046,
(NRCI-75/8, pp 271-318)
NEPA and site suitability findings tor Summit 1 and 2: LBP-75-043',A,
(NRCI-75/8, PP 215-50)
NEPA tlndlngs tor Aliens Creek; LBP-75-066, (NRCI-75/11, pp' 776-:-812)
10 CFR 51.5(c)
NEPA requlre.ents tor negative declaration; ALAB-303, G, (NRCI-75/12, pp
872-7)
10 CFR 51.7
NEPA requirements tor negative declaration; ALAB-303, G, (NRCI-75/12, PP
872-7 )
10 CFR 51.Z0( g)
criminal acts and sabotage during radioactive waste transportation;
LBP-75-047, (NRCI-75/8, pp 319-61)
10 CFR 51.52(bK3)
' .
.
FES modltlcatlon during environmental hearings; ALAB-296, C, (NRCI-75/10, PP
680-1)
"
NEPA requirements tor negative declaration; ALAB-303, G, (NRCI-75/1Z, pp
872-7)
10 CFR 54. 34( a )( 1 )
applicant's non-delegable public health and satety duty; LBP-!5-054, B,
(NRCI-75/9, pp 503-06)
10 CFR 71
criminal acts and sabotage during radioactive waste transportation;
LBP-75-047, (NRCI-75/8, PP 319-61)
10 CFR 100
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HEPA and site suitablllt¥ tlndlngs tor Sout~ Texas 1 and 2; LBP-75-046,
(HRCI-75/8, PP 271-318)
HEPA and site suitablllt¥ tlndlngs tor Sum_It 1 and 2; LBP-75-044, A,
(HRCI-75/8, pp 251-62)
HEPA and site suitablllt¥ Issues tor WPPSS 1 and 4; LBP-75-04i, A,
(HRCI-75/7, pp 131-58) .
s~ow cause proceeding tor material talse state.ents b¥ Nort~ Anna applicant,
sals.olog~; LBP-75-054,.A, (HRCI-75/9, pp 498-559)
site suitablllt~ and HEPA tlndlngs tor Clinton 1 and 2; LBP-75-059, A,
(NRCI-75/9, pp 579-630)
10 CFR 100.10
material talse statements, dissenting opinion on penalties; LBP-75-054, G,
(HRCI-75/9, pp 541-59)
10 CFR 100 App. A(IV)(a)(7)
capablllt¥.ot taults at B~ron site; LBP-75-064, (HRCI-15/10, .PP 712-25)
10 CFR 800
HEPA tlndlngs tor Aliens Creek; LBP-15-066, (HRCI-75/11, pp 776-812)
36 CFR 800
arc~eologlcal protection tor Aliens Creek alte; LBP-75-066, (HRCI-75/11, pp
776-812)
40 F.R. 30882
. .
review ot ALAB-287 (HEPA requirements tor cooling s~stems); CLI-75-014, A,
(HRCI-75/12, pp 835-46)
40 FPC 1227
antitrust conslderatlDn, retusal.to coordinate; LBP-75-039, J, (HRCI-75/7,
pp 92-113)
41 FPC 4
antitrust conslderatlon,.retusal to coordinate; LBP-75-039, J, (HRCI-15/7,
pp 92-113)
,
49 CFR 173
criminal acts and ~abotage during radioactive vaate transportation;
LBP-75-047, (HRCI-75/8, pp 319-61)
AEC ~anual, 0106
redelegatlon Dt ASLB aut~orlt~; ALA8-290, (NRCI-75/9, pp 401-3)
AEC "anual 0106(023)
,
construction In Ilg~t or section 034; ALAB-300, D, (HRCI~75/ll, pp 761-4)
AEC ~anual 0106(034)
_
ASLB aut~orlt~ to entorce voluntar~ dlscovar~ stipulations; LBP:75-049, B,
(HRCI-15/8, pp 365-11)
certltlcatlon or discovery decision b~ stlpulatlon'denled; 'LBP-75-049, A,
(HRCI-75/8, pp 365-71)
,
construction In Ilg~t ot section 023; ALAB-300, D; (HRCI-75/11, pp 761-4)
Federal Rules ot Civil Procedure 26
relation vlt~ 10 CFR 2.740; ALAB-303, F, (HRCI-75/12"p 870)
Federal Rules ot Civil Procedure 26(b)(4)
dlscover~ In construction permit proceedings; LBP-75-042, (HRCI-75/7, pp
159-171)
Federal Rules Dt Civil Procedure 29
construction In Ilg~t Dt AEC "anual 0106-023 and -034; ALAB-300, D,
(HRCI-15/ll, pp 761-4)
.
redelegatlon ot ASLB aut~orlt~; ALAB-290, (HRCI-75/9, pp 401-3)
Federal Rules ot Civil Procedure 37
dlscover~ In construction permit proceedings; LBP-75-042, (HRCI-75/7, pp
159-171)
.
.
'Federal Rules or Civil Procedure 52(a)
expert witness' rulea ot practice; ALAB-303, B, (NRCI-75/12, PP 866-7)
Federal Rules or Evidence 102
ad.laslbility ot evidence In ad.lnlstratlve proc~edlngs; LBP-75-059, B,
(HRCI-75/9, pp 584-8)
Federal Rules ot Evidence 703
ad.I •• lblllt~ ot evidence In ad.lnlstratlve proceedings; LBP-75-059, B,
(HRCI-15/9, pp 584-8)
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28 U.S.C. 1291
Interlocutory v. tlnal ASLB rulings; ALAB-300, B, (NRCI-75/11, p 758) ,
Interlocutory v. tlnal ASLB rulings;' ALAB~300, B, (NRCI-75/11, p 758)
Administrative Procedure Act
expert opinion weight, lack or guidance; LBP-75-039, H, (NRCI-75/7, pp 80-3)
Adlllnistrative Procedure Act 7, 42 U.S.C. '2231, '2236
' ,
burden or proor In show cause proceedings; ALAB-283, B; (NRCI-75/7, PP
11-22)
"
,I'
,.
Ad.lnlstratll/e 'Procedure Act 9(C)
,>r,o,
,
delegation or Co •• lsslon authority to ASLB, extent; LBP-75-054, E, (NRCI-75/9, pp 534-40)
;"
Advisory Council on Historic Preservation
,J
NEPA tlndlngs tor Aliens Creek ,site; LBP-75-066, (NRCI-75/H, pp 776-812)
Ato.lc Energy'Act '
"
',-'
, • ,
antitrust, activities under license; LBP~75-039, D, eNRCl-75/7, pp 55-61)
contentions requl rellents ror anti t rust provision: 'LBP-75-052, B, (NRCI-75/9,
pp 469-77) ,
' , -' ". ' " , . .
"
,
criteria ror antitrust reI/lew, lIalntenance or .Ituatlon; LBP-75-039; E,
(NRCI-75I7, PP 61-4) - ,
, "", 1
' .'
,
"
,
criteria tor antitrust review, situation Inconslsten'cy; LBP-75-0~9, 'B,
(NRCI-75/7, pp 45-50)
health and sarety requlre.ents'tor nuclear licensing; LBP-75-054, A,
(NRCI-75/9, pp 498-559)
, '.
nexus between ,licensed acUvlUes and'sltuatlon Inconsl stent with anti trust
laws; LBP-75-063, B, (NRCI-75/10, pp 707-11)
"
non-delegable public health and 'sarety duty'tor'appllcant; !LBP-75-054, Bo
(NRCI-75/9, pp'503-06)-,
,- .-'1
,,)<. - '"
relation between llcen.ed 'actlvltle. and sltuatlonrlncon.l.tent wIth'
antltru.t laws; LBP-75-039, C, (NRCI-75/7, pp 51-5)
, I
relation between Ilcen.ed activities and Situation-Inconsistent with
• antltJ'u.t laws; LBP-75-068, 'B, (NRCI-75/H, pp 818-21) '"
AtomiC Energy Act 104(d)
Intervention .tandlng on econollic I •• ues; ALAB-292, D, .(NRCI-75/10, pp
635-59)
- ",';"
" '
, ;,' '..
'
,
Ato .. lc Energy Act 105( a)
antitrust legal concept., situation Inconsistent -with antitrust laws;
LBP-75-039, B, (NRCI-75I7, 'pp ,45-50) -\
,'.,..
;' " ' ''continuance ot Midland 1 and 2 construction per.lts without antitrust
cond I tlons; LBP-75-039, A, CNRCI-75/7, pp 29-124) ,
l'
AtoIlCcEnergll'Actl05(c)'"
,.,--," , ' , '"""
1I'
1,
Intervention petition ror antitrust proceedings; ALAB-299, A, (NRCI-75/11,
pp 740-51)' - ,
"
~'-,
-,
1 '
• "
•
,
"
,
AtoOllc Energy Act 105(c)(5)
(, -.
')
antitrust con.lderatlon., public Interest; LBP-75-039, ", 'CNRCI-75/7, PP'
92-113)
.,.
• .. '
"
Atollic Energy Act 185
I."
,-;
)I: , ~ , ,
'"
deterred construetlon, review schedule tor application;' LBP-75-056, B, •
, , (NRCI-75/9, pp 565-9) I, ,
"
•
" ; , ! ; I, '
.. r
Atollic Energy Aet 185, 42 U.S.C. 2235
\' ,
"burden ot proor In'show.cause-proeeedingsl ALAB-283, B, (NRCl-75/7; pp
11-22)
... ,
Atollic Energy Act 186~"' \I - 1 - , ' 1 ' 1 ' " , ' . '~l
1'1
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civil penalties Imposed for violations; LBP-75-054, E, (NRCl-75/9, PP
534-40 )
false statement, Interpretation and sanetlons tor violation;
LBP-75-054, C, (NRCl-7S/9, pp 506-10)
sanctions for violation, material talse statements; LBP-75-054, F,
(NRCI-75/9, P 536)
Atomic Energ~ Act 189(a)
untlmel~ Intervention petition considerations; ALAB-292, B, (NRCI-75/10, PP
635-59)
.
Atomic Energ~ Act 234
,
•
civil penalties Imposed tor vlolatlons~ LBP-75-054, E, (NRCI-75/9, PP
534-40 )
Clayton Ac t 7
antitrust legal concepts, situation Inconsistent vlth antitrust lavs;
LBP-75-039, 8, (NRCI-75/7, pp 45-50)
Energy 'Reorganlzation Act .
discovery In construction permit proceedings; LBP-75-042, (NRCI-75/7, pp
159-171)'
'.
Federal Power Act, 16 U.S.C •. 824, 8 2 5 .
,
,
continuance of Midland 1 and 2 construction permits vlthout antitrust,
condition.; ,LBP-75-039, A, eNRCI-75t7, pp 29-124)
Federal Power Act, 204, 16 USC 824c
antltru.t consideration., public Interest; LBP-75-039, J, (NRCI-75t7. PP
92-113)
,.,'
. ,,
Federal Power Act 313(b). 16 USC 8251(b)
.
antitrust. re.erve sharing; LBP-75-039. F, (NRCI-75/7, PP 64-74)
Federal Trade Co~mlsslon Act 5 (15 U.S.C. 45)' .
.
antltru.t legal concepts, situation Inconsistent vlth antltru.t lavs;LBP-75-039, B, (NRCI-75/7, 'PP 45-50)
, .
,Federal Water Pollution Control Act
, .
"'"
Interactlon between tederal agencies, reterral declined; ALAB-:293, 'A,
(NRCI-75/l0, pp E60-2),
",
,.
"
- I,
'I "
alte suitablllt~ and NEPA findings tor Clinton 1 and.2; L8P-75-059, ,A,:
(NRCI-75/9, 'PP 579-630)
'"
. -',
Federal Water Pollution Control Act, 401
.
ASLB scope ot revlev, state v. tederal standardS; LBP-75-041, B, (NRCI-75/7,
PP 131-58)
,
relatlon.betveen EPA,and NRC for licensing 'prlorltles; LBP-75-061,
(NRCI-75/10, PP 693-701) "
,[
,
sludge disposal and monitoring ,of plant:dlscharge as vater quallt~
conditions Imposed b~ state; LBP-75-047, (NRCI-75/8, pp 319-61)
vater quallt~ ,conditions as ,Imposed b~ state authority; LBP-75-043. ,D,
eNRCI-75/8, pp 215-50)., '1 • '. '
.'
,
'
,!
Federal Water Pollution Control Act, 511(0)(2), "
.• ' r.
water quallt~ compliance tor South Texas 1 and 2; LBP-75-046, (NRCI-75/8, pp
271-318)
Federal Water'Pol1utlon Control Act, 511ec)(2)(A) ,
,
ASLB authority to review adequac~ of 401 certification; LBP-75-061, '"
(NRCI-75/10, pp 693-701)
Interstate Commerce Act, 20(a) amended, 49 USC 20a
,
antltrust considerations, public Interest; LBP-75-039, J, ,eNRCl-75/7, 'pp
92-113).
',.,"
.
I
"i.
National Envlron"ental Policy Act (NEPA) '.
, , ' """
rES modification during environmental hearings; ALAB-296, C,.(NRCl-75/10, pp
~aterlal

. .. 680-1)' , .

f

," _

"

-.

J

Ii:

,r

;

j'

,

hearings continuation pending generic Issue resolve; LBP-75-065, A,(NRCI-75/11, PP 771-5)
" ,
LWA findings tor WPPSS-1 'and 4 under expedited procedure; LBP-75-058,
(NRCl-75t9, pp 573-8)
"!
.
negative declaration, scope and tormat tor federal agenc~; ALAB-303, G,
(NRCl-75/12, pp 872-7)
'"
,', "
'; .,
review obligations tor stipulations Involving contelted ISlues; CLI-75-014,
B, (NRCI-75/12, pp 839-40)
" ,
•
rule at· reason 'In aoseulng envlronllental,colh; LBP-75-043, C, (NR'C'I':75/8,
pp 215-50)
,
scope of environmental Intormatlon required for licensing; ,ALAB-287, C,
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STATUTES

(NRCI-75/9. P 384)
transmission lin. routing tor North Anna 1 and 2; LBP-75-070, (NRCI-75/12,
PP 879-93)
National Envlrons.ntal PollcV Act (NEPA) 101
Intervention .tandlng on econoale I.sue.; ALAB-292, C, (NRCI-75/10, pp
635-59 )
National Envlrone.ntal PollcV Act (NEPA) 102(2)(C)
sit. suitabllltv and NEPA tlndlngs tor ClInton 1 and 2: LBP-75-059, A,
(NRCI-75/9, pp 579-630)
National Envlron.ental PollcV Act,(NEPA) 102(2)(D)
site .ultabllltv and NEPA findings for Clinton 1 and 2; LBP-75-059, A,
(NRCI-75/9, pp 579-63a)
National Historic Pre.ervatlon Act, 106
NEPA tlndlngs for AlIens Creek: LBP-75-066, (NRCI-75/11, pp 776-812)
Prlce-Anderaon Act
dlscoverv In conlh'uctlon perslt 'proceedings; LBP-75-042, (NRCI-75/1. pp
159-17,1)
" <
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I

h
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I
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.f

ACCIDENT'
"
'
ATWS con.lderatlon edded to "ontlcello operating proceeding.; LBP-75-045, A,
t.
r
~
:
(NRCI-75/8, pp 263-70)
discovery In construction par.lt proceedings; LBP-75-042, (NRCI-75/7, pp
159-171)
AD"INISTRATIVE REVIEW
sua .ponte attlreatlon ot "Idland show cause Initial decision; ALAB-283, A,
(NRCI-75/7, pp 11-22)
ALAN R. BARTON NUCLEAR PLANT, Units I, 2, 3, and 4
entltrust proceedings, consolidation authority delegated to ASLB;
CLI-75-012, (NRCI-75/9, pp 373-5)
ALLENS CREEK NUCLEAR GENERATING STATION, Unit. 1 and 2
construction per.lt, NEPA and .Ite suitability tlndlngs on Indetlnltely
deterred units; LBP-75~066, (NRCI-75/11, pp 776-812)
construction perelt, sua sponte attlre.tlon of NEPA .nd site suitability
tlndlngs; ALAB-301, A, (NRCI-75/12, pp 853-5)
ALVIN W. VOGTLE NUCLEAR PLANT, Units 1 and 2
construction per.lt proceedings reopened tor ownership change and co.pletlon
date. extenllon; ALAB-Z85, (NRCI-75/8, pp 209-12)
construction perelts, hearing .cope on ownership change and co.pl.tlon date
a.end.entl; ALAB-291, A, (NRCI-75/9, pp 404-17)
ANTITRUST
clarification of procedural rullngl tor Davl.-Besse and Perry units;
LBP-75-068, A, (NRCI-75/11, pp 818-21)
consolidation authority tor proceedings tor Farley and Barton delegated to
ASLB; CLI-75-012, (NRCI-75/9, pp 373-5)
contention raqulre.ents tor Intervention; LBP-75-052, B, (NRCI-75/9, pp
469-77)
,
criteria tor review, ealntenance ot situation; LBP-75-039, E, (NRCI-75/7, PP
61-4 )
cross exa.lnatlon lleltatlon during proceedings; LBP-75-039, I, (NRCI-75/7,
P 113)

denial ot petition on procedural detlclency; LBP-7S-055, (NRCI-75/9, pp
560-4 )
evidence ad.ls.lblllty, Noerr-Pennlngton applicability; LBP-75-069, B,
(NRCI-75/11, pp 822-33)
evidence ed.lsslbillty, Noerr-Pennlngton doctrine; LSP-75-069, A,
(NRCI-75/11, PP 822-33)
hearing reque.t denied tor Wolt Creek 1; LBP-75-052, A, (NRCI-75/9, pp
469-77 )
Intervention petition requlre.ents; ALAB-299, C, (NRCI-75/11, pp 748-50)
Intervention petition, power .arket retlne.ent; ALAB-299, B, (NRCI-75/11, P
748 )
legal concept, activities under the license; LBP-75-039, D, (NRCI-75/7, PP
55-61)
legal concept, coordination v. net benetlts; LBP-75-039, F, (NRCI-75/7, pp
64-74 )
legal concept, nexus or cau.al connection; LBP-75-039, C, (NRCI-75/7, pp
51-5)
lagal concept, retusal ot acce.s to nuclear tacilitles; LBP-75-039, G,
(NRCI-75/7, pp 74-80)
legel concept, retusal to wheel power; LBP-75-039, G, (NRCI-75/7, pp 74-80)
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legal concept, sItuatIon Inconsistent wIth antitrust laws; LBP-75-039, B,
(NRCI-75/7, pp 45-50)
, ,
market Identltlcatlon tl.lng; ALAB-299, C, (NRCI-75/11, pp 748-50)
operating ,license Is.uance prior to ,completion ot proceedings; ALAB-297,
(NRCI-75/11, pp 727-9)
, . , ' ,
relationship between llcen.ed activIties and .Ituatlon Inconsistent with the
antitrust law.: LBP-75-063, B, (NRCI-75/10, pp 707-11)
rei let requested be~ond Co •• I.slon'. Jurisdiction, handlIng ot; ALAB-299, C,
(NRCI-75/11, pp 748-50)
.
• 1 tua tlon Inconalstent with, law., nexus and overall d tuatlon: LBP-75-068,
B, (NRCI-75/11, pp 818-21)
.
..
.p.clal m•• ter.rol. In Davl.-B •••• and P.rr~ proc.edlng. r •• ttlr •• d:
ALAB-300, A, (NRCI-75/11, PP 752-70)
weight accord.d .xpert opinion. In admlnl.tr.tlv. proc.edlng.; LBP-75-039, '
H, (NRCI-75/7, pp 80-3)
wh •• llng •• g.ent.tlon tro. D.vl.-B •••• and P.rr~.d.nl.d; LBP-75-063, A,
(NRCI-75/10, pp 707-11)
ANTITRUST PROCEEDINGS
.. '
".
con.olldatlon authority d.l.g.t.d to ASLB tor Davl.-Bess. and Perry unit.;
CLI-75-007, (NRCI-7517, PP 1-2).
.' ' " .
~.
,.' '
continuance ot Midland 1 and 2 construction p.r.lts without conditIons;
LBP-75-039, A, (NRCI-75/7, pp 29-124)
.•
ml.c.llaneous con.lderatlon., applicant'. acqul.ltlon.pollcy: L8P-75-039, J,
(NRCI-75/7, PP 92-113)
.,
. • ,..
.
.I.cellaneous considerations, appllcant's 011 .busln ... and political
actlvltl •• ; LBP~75-039, J, (NRCI~75/7, pp 92-113)
mlscellan.ous consld.ratlons, .Inl.um plant size Intlu.nc.; LBP-75-039, J,
, • _ (NRCI-75/7, pp 92-113)
,
, t 'I
.Iseellan.ous considerations, public Int.rest relation.; LBP-75-039, J,
(NRCI-7517, ,PP .92-113),
..
• \scellan.ou. con.ld.ratlons, whol.s'al. pow.~ a'. acc·••• ; LBP-75-039, J,
, (NRCI-75/7, pp 92-113)
APPEAL BOARD
' . I', . ' ' ,
.,
.' ,
••• Ato.lc Sat.ty and Llc.nslng Appeal Board
.•..
APPEALS, ,INTERLOCUTORY
l.
'
"I
appellate pollc~ tor dlr.cted c.rtltlcatlon requests; ALAB-297, (NRCI-75/11,
pp 727-9)
.,
.,
. 1 :, •
"
,
dIscovery rulings by out sId. arbiter; ALAB-300, F, (NRCI-75/11, pp 758-9)
dIsmissal. tor specltlc Int.rventlon cont.ntlon.;,ALAB-286, A, (NRCI-75/8, pp
213-14)
"
. ~ •.
".
' , ' .' '
rejection ot.specltlc cont.ntlons .tt.r Intervention grant.; ALAB~286, B,
(NRCI-75/8, pp 213-14)
..schedullng controversy declined tor reterral: ALAB-293, B, (NRCI-75/10, pp
660-2)
.
• p.cl.l ma.ter rol. In dl.cov.ry ruling.: ALAB-300, B, (NRCI-75/11, p 758)
APPELLATE REVIEW
. '
ASLAB authority to modify ASL! findings: ALAB-303, C, (NRCI-75/12"p 867)
d.nlal or J'.qu.st .. to depose wItness .. ; ALAB-303, D, (NRCI-75/12,· pp 868-70)
dlrect.d c.rtlflcatlon, policy for Interlocutory legal l.sue.;.ALAB-300, C,
(NRCI-75/11, p 759)
I .'.
.. ,
dlscov.ry denial; ALAB-3D3, E, (NRCI-75/12, PP 869-70)
discovery 11.ltatlon, party rIght. to method preference; IILAB-303, F,
(NRCI-75/12, p 870)
." "--.
I'
,.
error In ASLB construction or .tlpul·~tlon;' ALAB-287, B,·. (NRCI-75/9, P 387,
n. 18)
hearIng SChedule., policy ror Interlocutory,v. tlnal ASLB rulings: ALAB-295,
B, (NRCI-75/10, pp 668-70)
"
lnt.r,locutory "ature or scheduling decisions; ALAB-296, D, (NRCI-75/10, pp
671-85)
Interlocutory status or IISLB contentions ruling; ALAB-286, B, (NRC'I:"75/8, pp
. 213-14)
Interlocutory v. tlnal ~tatus ot ASLB rulings; ALAB-300, B, (NRCI-75/11, p
. '. 758)
)..
. . -'
,
non-party rights to tlle'.xc.ptlons to decisions: ALAB-294, B, (NRCI-75/10,
0'

pa~~,::3;rJht's

tor voi'untary

dl~cove~~ s'tlpulatlon~:' LBP-75-'049,
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(NRCI-75/8. pp 355-71)'
polIcy tor challenge by non-aggrIeved party; ALAB-282, ~, (NRCI-75/7. pp
9-10)
'"
prIvIleged document 'dIscovery 'review at special lIaster's deter.lnatlon;
LBP-75-040, C, (NRCI-75/7, pp 125-30)
, .'
scheduling _atters declined as Interlocutory; ALAB-293, A, CNRCI-75/10, pp
~~2)

"

'

statu. ~t partial Initial declslon'authorlzlng no construction actl~lty;
ALAB-301, C, (NRCI-75/12, pp 854-5)
, '
"
sua sponte review ot arbitrated third party rulings; ALAB-300, I,'
CNRCI-75/11, pp 758-9)
waiver at rIghts tor specltlc benetlts; LBP-75-040, B, (NR~I-75~7. pp
125-30 )
APPLICANT'
. , '
Includes Llcen.ee
" "
activities relevant to antltru.t considerations; LBP-75-039, J, (NRCI-75/7,
pp 92-113)
I
appeal rights trom voluntary discovery stipulations; LBP-75-049, C, ..
, • (NRCI-75/8, pp 355-71) . '
•
dutv to assure accuracy ot application support documents, non-delegable;

LBP-75-054, B,' (NRCI-75/9, pp 503-05)
"
-,
... ,
tlnanclal qualltlcatlons, consideration continued tor WPPSS Unit 4;
LBP-75-072, (NRCI-75/12, pp 922-45)
"
'.
tlnanclal qualltlcatlons, Inappropriateness at summary disposition at
construction permit application; LBP-75-056, A, (NRCI-75/9, pp 565-9)
management activities and opinions, discovery In construction permit
.
, proceedings; LBP-75-042, (NRCI-75/7, pp 159-171)'
'
•'
,.
ownership change and cOII~letion data allendment, scop'e at construction permit
hearlngsf'ALAB-291, A, (NRCI-75/9, pp 404-17)
"
ownership changes during licensing; ALAB-285, (NRCI-75/8. pp 209~12) ,. ,
utuaal to wheel power,' antitrust IlIplications; LBP-75-039, G, (NRCI-75/7,
pp 74-80)
responsibilities where construction deterral Is elected; LBP-75-056. B~
(NRCI-75/9, pp 555-9)
. , •
-,"
, '
responsibility tor disclosing new Intormatlon In uncompleted proceedings;
. ALAB-291, D, (NRCI-75/9, pp 408-11)' ,
" ,,
right at appeal, waiver tor specltlc benetlts; LBP-75-040, B, (NRCI-75/7, pp
125-'30) , ; .
.
' "J
"
..
rights tor requesting directed certltlcatlon at Interlocutory lIatters; ,
ALAB-297, (NReI-75/1l, pp 727-9)
role ,In show cause proceedl ng, burden at proot;' ALAB-283. B, (NRCI-75/7. 'pp
11-22)
'.
"
service to Intervenora atter cOllpleted proceedings; CLI-75-013, (~RC!-?5/9,
pp 375-7)
unilateral retuaal' to asalst cOllpetltors, antitrust Impllcal,I,?ns;
LBP-75-039, F, (NRCI-75/7, pp ~4-74)
ARBITRATION'
-'
' ,.'
-'
' ",
parties pow'er to agree to resolve' by outalde party;' ALAB-300, G,
,,' (NRCI-75/11, pp 752-4)
',"
, , •. '
ATLANTIC NUCLEAR GENERATING STATION, Units 1 and 2
Intervention considerations In conatructlon proceedings; LBP,-75-062, A,' .'
(NRCI-75/10, pp 702-706) " , "
.,' ,- • ,
.
."'"
ATOMIC SAFETY AND LICENSING APPEAL BOARD
appellate policy' tor changing ASLB tlndlngs; ALAB-303, C, (NRCI-75/12. p'"
867)
• appellate polley tor directed certltlcatlon' at ASLB Interlocutory matte~s;
ALAI!-297, (NRCI-75/11, pp 727-9)
...
,,
appellate policy tor Interlocutory ASLB reterrals; ALAB-293, B, (NRCI-75/10,
pp 660-2)
.j
appellate review power, dlacovery production; LBP-75-040, C, (NRCI-7S/7, pp
125-30 )
authority to lIake tactual Inquiry; CLI':'75-008,' D,' (NRCI-75/8, pp 173:"9)
authority to sua sponte review arbitrated rulings; ALAB-300, I. eHReI-75/1l,
pp 768-9) .
.
,
..
.
.. j . •
• ,
•
"
,
NEPA review obligations, settlellent at contested Issues by stipulation;
CLI-75-014, B, (HRCI-75/12,. pp 839-40)' "
. " ' , .. ,
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pollc¥ tor review at ASLB Interlocutor¥ decisions; ALAB-300, S, (NRCI-75/11,
P 758)
, '
review pollc¥ tor ASLB Interlocutor¥ scheduling rulings; ALAB-296, D,
(NRCI-75/10, pp 671-B5)
rules at practice tor reviewing ASLS hearing regulation; ALAB-295, B,
(NRCI-75/10, pp 66B-70)
,
•
ATOMIC SArETY AND LICENSING APPEAL BOARD, JURISDICTION
,
tl~e extension requests tor Initial declslon.exceptlona; ALAB~2B1, B,:: '
, (NRCI-7517, pp 6-B)"
'"
ATOMIC SArETY AND LICENSING BOARD
,
edJudlcator¥ responslbilitleo In reopened hearings; ALAB-291, D, (NRCI-75/9,
pp 40B-11)
_ , ,
,
eppellate review power, dlscover~ production; LBP-75-040, C, (NRCI-75/7, pp
125-30)
"
' ,
'
authorlt¥ tor,~onoolldatlon antltruot tor rarle~,and Barton delegated tram
Commission; CLI-75-012, (NRCI-75/9, pp 373-5),
,
authorlt¥ to limit ,cross examination; LBP-75-039, I, (NRCI-75/7, P 113)
authorlt¥ to sua sponte review arbltra1ed rulings; ALAB-300, I, (NRCI-75/11,
pp 768-9)
,.
"
"
,
conolderatlon at generic lasueo pending rulemaklng completlon;'LBP-75-065,
B, (NRCI-75/11, pp 771-5)
,
.
conolderatlons tor antitrust Intervention grant; ALAB-299, C, (NRCI-75/11,
pp 748-50)
decisional responsibilities tor LWA Issuance; ALAB-294, C, (NRCI-75/10, pp
663-7)
,
• , , .
,
delegatlon,ot authorlt~ to,speclal ,master tor dlscover~ resolution, legal
aspecta at; ALAB-300, E, (NRCI-75/11, ,pp·758-60)
,f
directed certification of Interlocutor~ matter., ASLAB appellate pollc¥;
ALAB-297, (NRCI-75/11, pp 727-9)
,
,
tlndlngs requisite tor LWA-2 authorization order; ALAB-298, C, (NRCI-75/11,
pp 732-5)
" ,
handling of testing v. tull-power tull-term,operatlng llcenae authorization;
LBP-75-038, B, (NRCI-75/7, pp 27-8)
Initial decision tormat requirements; ALAB-281, B, (NRCI-75/7, pp 6-8),
Interlocutor~ referrals, ASLAB .cope at revlev; ALAB~293, B, (NRCI-75/10, pp
660-2 )
licensing deCisions, expedition and thoroughneao; ALAB-298, D, (NRCI-75/11,
P 737)
,
modltlcatlon at rES during environmental hearings; ALAB-296, C, (NRCI-75/10,
pp 680-1)
NEPA review obllgatlona, settlement at contested lasues b¥ atlpulatlon;
CLI-75-014, B, (NRCI-75/12, pp 839-40)
,
obligations tor llcenolng flndlngo .a~ not be delegated ,to regulator¥ atatt;
ALAB~298, B, (NRCI-75/11, pp 732-5),
"
'
redelegatlon of authorlt¥, valldlt~ of special ,master rulings on dlscover~;
ALAS·290, (NRCI-75/9, pp 401-3)
.", f
,','
,
,
redelegatlon of ,powers to resolve dlscover~ controver.~; ALAB-300, D,
(NRCI-75/11, pp 761-4) ,
' J
,
-I"
:, ,.
responslblll t~ tor Inl tlal dlscover¥ rulings; LBP-75-049, B, (NRCI-75/8, ,pp
, 365-71) .', _
,,",' r"
I
.
" .
•
reviewable Interlocutor~ decisions delineated; ALAS-300, B, (NRCI~75/11, P
,758)
.
J "
. ' I '
'
"
,role In unsupported show cau.e .• af.t~ proceeding; ALAB-283, B, (NRCI-75/7,
pp 11-22)
" ..
,
,
.,
,
sanctions Imposed for material false statements b~ licensee; LBP-75-054, ,F,
(NRCI-75/9, p 536)
,
, , ' .,
.cope of water quallt~ review; ,LBP-75-041, B, (NRCI-75/7, pp 131-58)
use at special master In discovery resolve; ALAB-300, D, (NRCI-75/11, pp
·761-4)
,.
'.'
.,.
ATOMIC SAFETY AND LICENSING BOARD, JURISDICTION
I,
•
,
delegated authority trom Com.laslon, extent and limitations on sanctlona;'
LBP-75-054, E" (NRCI,-75/9, pp 534-40) , ,
"
dlo.losal of recalcitrant party under 10 crR 2.707 authorlt~; LBP-75-062, C,
(NRCI-75/10, pp 7 0 2 - 7 0 1 0 ) '
r
hearing regulation, appellate rules of practice tor scheduling controvers~;
• ALAS-295, B, (NRCI-75/10,' pp 668-70)
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ATTORNEY
financial aoolstance for Intervention expenoeo denied as pre~ature;
ALAB-280, (NRCI-75/7, FP 3-5)
Intervenor participation rights and dutle.; LBP-75-0e7, B, (NRCI-75/ll, pp
813-17)
,', Icope of client relatlonohlp for dlscover~, Interlocutory nature; ALAB-300,
F, (NRCI-75/ll, FP 758-9) ,
.
"
'
BAILLY GENERATING STATIOIl, Nllclear I' ~,
',
construction perlllt, slurr~ wall dewatering supple.ental Initial declo Ion
.fflr.ed; ALAB-303, A, (NRCI-75/l2, pp 858-77)
,
BARNWELL FUEL RECEIVING AND STORAGE STATION
I",
.aterlals license, Intervention matters; LBP-75-0eO, A, (NRCI-75/l0, pp
e87-92)'
- '
"
~
, "'
BARNWELL NUCLEAR FUEL PLANT SEPARATIONS FACILITY
,.
construction per.rt, ota~,of'hearlngo durlng'FES'.odlflcatlon'denled; "
ALAB-2ge, A, (NRCI-75/l0, PP e71-85),
. -,
,
,
operating Ilcenoe and NEPA findings, continuation pending coapletlon of
"uvlsed FES; LBP-75-0e5,"A, (NRCI-75/11, pp '771-5) ,'~'
,
"
operating license proceeding, finanCial assistance to Intervenors; "
LBP-75-04B,'(NRCI-75/B, PP 362-4)'
""
operating license, sta~ of hearings during FES .odlflcatlon'denled;
ALAB-2ge, A, (NRCI-75/10, 'pp e71-85)'
I
• '
BIG ROCK POINT NUCLEAR pLANT
operating Ilcen.~, ECCS exe.ptlons granted until March Ii 1976; 'CLI-75-015,
(NRCI-75/l2, PP 847-51),
, ,",
operatlng'llcense, technical speclflcatlono changes and 10adlng'lncreased
plutonium-content tuel; CLI-75-0l0, (NRCI-75/B, pp lBB-9l),
BLACK 'FOX 'NUCLEAR GENERATING STATION, Units 1 and 2
' ",1.
,
construction perllit proceedings, antitrust petition denied: LBP-75-055,
(NRCI-75/9, pp 560-4) ;,
,
'
'.
'
,
"
BRAIDWOOD STATION, Unit. 1 and 2
, construction perllit proceedings, LWA lIodltlcation granted; LBP-75~064; "
(NRCI-75/10, pp 712-25)
,
,
I,
construction permits authorized b~ Initial de"clslon; LB~-75-074,
.' • (NRCI-751l2, pp 972-92)
"
BURDEN OF PROOF
, see Proof, Burden of'
BYRON STATION, Units 1 and 2
construction per.lt'proceedlngs, LWA'.odlflcatlon granted: LBP-75-064,
(NRCI-75/l0, pp 712-25)
construction peroni to authorized b~ Initial dechlon; LBP-75-074, ",(NRCI-75/l2, pp 972-92)
. '
CALLAWAY PLANT, Units 1 and 2
,;
'.'
"',.
construction per.lt proceedings, NEPA and site sult.billt~ tlndlngi:
LBP-75-047, (NRCI-75/B, pp 319-61)
'.
"
~C
CATAWBA NUCLEAR STATION, Units 1 and 2
,'I ;
construction perlll to authorized wi th ECCS FJ~al' Acceptance Criteria" ..
exe.ptlon: CLI-75-009, A, (NRCI-75/8, pp IBO-7)
" 1
CERTIFICATION '
.,
"
appellate policy tor directed ASLB Interlocutor~; ALAB-297, (NRCI~75/ll, pp
.727-9)' "
'"
, ' ,
,
-,
ba.ls tor appellate directed Int.rlocutor~; ALAB-300, C, (NRCI-75/l1, P 759)
denial ot request tor,' whether legal to continue OL hearings pending GESKD
rule.aklng co.pletlon; LBP-75-065, A, (NRCI-75/ll, PP 771-5) ,
~enlal where parties had waived 'right of appeal for specific benetlts; ,
LBP-75-040, A, (NRCI-75/7, pp 125-30)
, ".
'
. '
directed for valldlt~ at redelegated ASLS author ltV; ALAB-290, (NRCI-75/9,
pp 401-3) '- ..
' , , "
,"
Intervenor request under 10 CFR 2.718(1) ruled Interlocutor~; ALAB-295,' A,
(NRCI-75/l0, pp E68-70)
,
, "
" "
'
""
,
CHLDRI NE ~ ,
,"
" I ,"
I",'
envlranllental conditions for SUII.1t 1 -and 2 construc'tlon penl'ts': -,: I
, • LBP-75-043, A, (NRCI-75/8, pp 215-50)"
' , , ' , 1 J,
~
:
!
"
I
CLARIFICATION
, ,;' " ,;: rules of practice for handling' written 'request: LBp:"75-038, A,' (NRCI-75/7~
pp 27-8)

....
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CLINTON POWER STATION, Units 1 and 2
construction per.lt proceedings, site suitabillt, and NEPA findings;
LBP-75-059, A, (NRCI-75/9, pp 579-630)
COMMISSION
.ee Huclear Regulator, Co •• ls.lon
COMPLIANCE
burden of proof In .how cau.e proceedings; ALAB-283, B, (HRCI-75/7, pp
11-Z2 )

.anctlon. for violation of aaterlal fal.e .tate.ent clau.e In Ato.lc·Energv
Act 186; LBP-75-054, C, (NRCI-75/9, pp 506-10)
CONSTRUCTION PERMITS
.
a.end.ents, hearing requlre.ent.; ALAB-29I, B, (NRCI-75/9, p 407, n. 5)
authorization for Brron 1 and Z and Braidwood 1 and 2; LBP-75-074,
(NRCI-75/12, pp 972-92)
coapletlon date a.end.ent and ownership change, .cOpe of hearing': ALAB-29I,
A, (NRCI-75/9, pp 404-17)
co.pletlon date. exten.lon after grant but prior to tlnal Co •• I.slon action:
ALAB-ZS5, (NRCI-75/S, FP 209-12)
continuance ot Midland I and 2 without antltru.t condition.: LBP-75-039, A,
(NRCI-75/7, pp 29-124)
I •• uance authorized for South Texa. 1 and 2: LBP-75-071, (NRCI-75/12, pp
S94-9ZI)
Issuance authorized for WPPSS Nuclear Project 1; LBP-75-072, (NRCI-75/12, pp
922-45)
.
.
I •• uance with ECCS Pinal Acceptance Criteria exeaptlon for Catawba 1 and 2;
CLI-75-009, A, (NRCI-75/S, pp 180-7)
aodlflcatlon of outstanding, without hearings: ALAB-291, C, (NRCI-75/9, p
408 )
ownerlhlp change con.lderatlon. atter grant but prior to final Co •• I •• lon
action: ALAB-Z85, (NRCI-75/8, pp Z09-12)
CONSTRUCTION PERMITS, APPLICATION
applicant" respon.lbillt, tor accurac, ot Intoraatlon: LBP-75-054, B,
(NRCI-75/9, pp 503-06)
dll.ll.al by .u.ear, dl.po.ltlon laperal •• lble: LBP-75-056, C, (NRCI-75/9, p
565-9)
aaterlal fal.e Itate.ent, .anctlons for violation: LBP-75-054, C,
(NRCI-75/9, pp 506-10)
aaterlal fal.e .tate.ent., civil .onetar, penaltle. as.essed for North Anna:
LBP-75-054, A, (NRCI-75/9, pp 498-559)
proces.lng .chedule for deferred units: LBP-75-056, B, (NRCI-75/9, pp 565-9)
CONSTRUCTION PERMITS, PROCEEDINGS
aeended LWA tlndlng. for WPPSS 1 and 4: LBP-75-058, (NRCI-75/9, pp 573-8) .
antltru.t hearing denied for Black Pox 1 and 2: LBP-75-055. (NRCI-75/9, PP
560-4 )
contention. denial held unappealable tor Intervenor: ALAB-30Z, (NRCI-75/12,
pp 856-7)
deterred construction dates, ettects on Greenwood application: LBP-75-056,
A, (NRCI-75/9, pp 565-9)
denial of untlaely Intervention petition afflreed; ALAB-292, ,A, (NRCI-75/10,
pp 631-59) .
dl.cover, In adelnlstratlve proceedings: LBP-75-042, (NRCI-75/7, pp 159-171)
handling ot unre.olved generic concern.: ALAB-291. E, (NRCI-75/9, pp 411-14)
Interaction between two federal agencle. for .chedullng: LBP-75-061,
(NRCI-75/10, pp 693-701)
Interlocutory, Intervention appeal tor North Coa.t: ALAB-286, A, (NRCI-75/S,',
pp 213-14)
Interv.ntlon considerations for Atlantic 1 and 2: LBP-75-062, A,
(NRCI-75/10, pp 702-706)
,
_
LWA findings for Perry, eftect. of ano.alous .tructure. at tacility .Ite:
ALAB-294, A, (NRCI-75/10, pp 663-7)
LWA .odlflcatlons, sel •• lc and quality assurance finding. for B,ron and
Braidwood; LBP-75-064, (NRCI-75/10, pp 712-25)
need-for-power findings by ASLB, Intervenor default; LBP-75-053, (NRCI-75/9,
pp 478-97)
,
NEPA and .Ite .ultability findings for Davl.-Be.se 2 and 3: LBP-75-075,
(NRCI-75/12, pp 993-1029)
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NEPA and lite suitability llndlngs lor Indefinitely deterred units;
LBP-75-066, (NRCI-75/11, PP 776-812)
NEPA and site suitability llndlngs tor River Bend 1 and 2; LBP-75-050, A,
(NRCI-75/9, pp 419-64)
partial Initial decision on WPPSS 1 and 4 site suitability and NEPA .atters;
LBP-75-041, A, (NRCI-75/7, pp 131-58)
remand at LWA-2 authorization tor perry tor resolve ot satety Issue;
ALAB-298, A, (NRCI-75/ll, pp 730-9)
reopening tor supervening develop •• nts or nevly acquired Intormatlon;
ALAB-291, D, (NRCI-75/9, pp 408-11)
teopenlng to consldar ovnershlp change and completion date. e.tenslon lor
Vogtle I and 2; ALAB-285, ,(NRCI-75/8, pp 209-12)
rules ot practice lor .odlflcatlon at outstanding construction perelts or
operating licenses; ALAB-291, C, (NRCI-75/9, P 408) "
.atety and environmental Issues,"early Identilication polley; CLI-75-009, C,
(NRCI-75/8, pp 180-7)
scheduling conslderatlono In need-tar-paver Issue; ALAB-295, A, (NRCI-75/10,
pp 668-70)
scheduling matters lor Seabrook, Interlocutory revlev declined; ALAB-293, A,
(NRCI-75/10, pp E60-2)
scope ot Intormatlon required tor licensing, luel cycle; LBP-75-043, B,
(NRCI-75/8, pp 215-50)
scope at reopened hearings tor ownership change and completion date
amendments tor Vogtle I and 2; ALAB-291, A, (NRCI-75/9, pp 404-17)
.how cause hearing. on material talle .tatements In permit application,
North Anna; LBP-75-054, A, (NRCI-15/9, pp 498-559)
site suitability and NEPA tlndlngo tor Clinton 1 and 2; LBP-75-059, A,
(NRCI-15/9, pp 519-630)
standing ot city-county government lor construction parelt Intervention;
LBP-75-057, (NRCI-75/9, pp 570-2)
statu. vhere Intervenor deCaults; LBP-75-041, C, (NRCI-75/7, pp 131-58)
.tay ot Barnwell proceedings tor Incomplete rES denied; ALAB-296,'A,
(NRCI-75/10, pp 671-85)
sua sponte review at NEPA and site suitability tlndlngs tor deterred Alieno
Creek unlta; ALAB-301, A, (NRCI-75/12, pp 853-5)
supplemental Initial decision atflrmed on Bailly slurry wall devaterlng;
ALAB-303, A, (NRCI-75/12, PP 858-17)
untimely Intervention denial attlrmed tor North Anna 1 and 2; ALAB-289,.~,
(HRCI-75/9, pp 395-400)
untimely Intervention petition denied tor transelsslon routing tor North
Anna 1 and 2; LBP-75-0~1, (NRCI-75/9, pp 465-8)
CONTENTI ONS
good cause for late-tiled expanolon; LBP-75-062, B, (NRCI-75/10, pp 102-706)
Intervenor rights tor revision on deterred construction units; LBP-75-056,
B, (NRCl-75/9, pp 565-9)
CROSS EXAMINATION
see alIa Te.tlmony
see also Wltnesse.
limitation during antltru.t proceedings; LBP-75-039j 1, (NRCI-75/7, P 113)
vltness availability In relation to discovery denial; ALAB-303, D,
(NRCI-75/12, pp 868-10)
DAVIS-BESSE NUCLEAR POWER STATION, Unit 1
antltrult hearing, certltlcatlon denied On clales at privilege; LBP-75-040,
A, (NRCI-75/7, pp 125-30)
antltru.t proceedings, ASLB consolldatlon,authorlty; CLI-75-007, (NRCI-75/7,
pp 1-2)
antitrust proceedings, validity at Special Master role In discovery;
ALAB-290, (NRCI-15/9. ~p 401-3)
antitrust, role at special easter In discovery reattlrmed; ALAB-300, A,
(HRCI-75/tl, pp 752-70)
"
operating license, Interlocutory request tor certltlcatlon denied; ALAB-291,
(NRCI-15tH, pp 127-9)
. !
DAVIS-BESSE NUCLEAR POWER STATION, Units 1, 2, and 3
antltru.t proceeding, clarification ot procedural rulings; LBP-75706B, A,
(NRCI-15/11, pp BI8-21)
antitrust proceedings, dl.covery stipulation'; LBP-75-049, A, (HRCI-75/8, PP
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365-71 )
antitrust proceedlngl, summary disposition ot segmented wheeling Issue
'denied; LBP-75-063, A, (NRCI-75/10, pp 707-11)
DAVIS-BESSE NUCLEAR POWER STATION, Units Z and 3
antltrult proceedings, ASLB consolidation authority; CLI-75-007, (NRCt-75/7,
pp l-Z)
construction permits, NEPA and lite luitabliity tlndlngs; LBP-75-075,
(NRCI-75/1Z, pp 993-10Z9)
DECISION, FINAL
vacated portions of ASLAB, Commlsslon'l policy for selective editing;
CLI-75-014, C, (NRCI-75/1Z, P 840)
DECISION, INITIAL
.
appeal and briefing time limits enlarged for nu •• rous complex Hldland
Illues; ALAB-Z8Z, A, (NRCI-75/7, pp 9-10)
exceptions .ay be filed by parties only; ALAB-Z94, B, (NRCI-75/10, PP 663-7)
format requlre.entl, time Ilmltl for exceptions; ALAB-Z81, B, (NRCI-75/7, pp
6-8 )
Independent app.al limited to aggrieved party; ALAB-Z8Z, B, (NRCI-75/7, pp
9-10)
.
.
DECISION, PARTIAL INITIAL
appealable statu. when no construction activity authorized; ~LAB-301, C,
(NRCI-75/1Z, pp 854-5)
.Ignltlcance of .arly findings on deferred units; ALAB-301, B, (NRCI-75/1Z,
pp 854-5)
DEPARTHENT OF JUSTICE
appeal rights from voluntary dllcovery stipulations; LBP~75-049, C,
(NRCI-75/B, pp 365-71)
DEPOSITIONS
discovery In con.tructlon permit proceeding.; LBP-75-04Z, (NRCt-75/7, pp
159-171) .
DISCOVERY
appeal right. from Int.rlocutory ruling.; ALAB-300, H, (NRCI-75/11, pp
766-8)
.
appellate review ot denial; ALAB-303, E, (NRCI-75/1Z, pp 869-70)
ASLB respon.lbility for Initial rulings; LBP-75-049, B, (NRCI-75/B, PP
365-71 )
attorney-client relatlonlhlp held Interlocutory tor appeal purpo.e.;
ALAB-300, F, (NRCI-75/11, pp 75B-9)
compliance with ASLB ordera, dlsml.sal of recalcitrant party; LBP-75-06Z, C,
(NRCI-75/10, pp 70Z-706)
Interlocutory nature of rulings; ALAB-300, F, (NRCI-75/11, pp 75B-9)
Intervenor participation rights and duties; Lep-75-067, B, (NRCI-75/11, pp'
813-17)
.
limitations for con.tructlon permit proceeding.; LBP-75-04Z, (NRCI-75/7, pp
159-171 )
party right. for selectlcn ot pr.ferred method; ALAB-303, F, (NRCI-75/1Z, P
870)
privilege docullents, c.rtlflcatlon denied for Davls-BeSle and Perry
antltru.t; LBP-75-040, A, (NRCI-75/7, pp lZ5-30)
privileged docu.ents, waiver ot appeal rights on; LBP-75-040, B, (NRCI-7~/7,
pp lZ5-30)
production of privileged documents, admlnlltratlve tribunal power ot review;
LBP-75-040, C, (NRCI-75/7, pp lZ5-30)
rol. ot special .aster In administrative pretrial r.solutlon; ALAB-300,'D,
(NRCI-75/11, pp 761-4)
rulings by anoth.r arbiter, parties power·to voluntarily agr.e to; ALAB-300,
G, (NRCI-75/11, pp 76Z-4)
,
use of Hasters tor discovery In administrative proceedings; ALAB-300, E,
(NRCI-75/11. pp 75B-60)
validity of Special HasteI' declslon's tor Davis-Besse and Perry antitrust
hearing'; ALAB-Z90, (NRCI-75/9, pp 401-3)
voluntary stipulations, appellate review rights; LBP-75-049, C, (NRCI-75/8,
pp 365-71)
voluntary stipulations, cel'tlflcatlo'n denied; LBP-75-049, A, (NRCI-75/8, pp
365-71 )
wltne •• availability In relation to denial; ALAB-303, D, (NRCI-75/1Z, pp
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868-70)
DOCU!!ENTS
accuracy, applicant's responslbllltv; LBP-75-054, B, (NRCI-75/9, pp 503-06)
discovery In construction per.lt proceedings; LBP-75-04Z, (NRCI-75/7, pp
159-171)
.
dlscoverv on privileged, parties' right at appeal atter waiver; LBP-75-040,
B, (NRCI-75/7, pp lZ5-30)discovery production, ASLB role In voluntary stipulations concerning;
LBP-75-049, A, (NRCI-75/8, pp 365-71)
.
.
procedure tor enla rg I ng lists; LBP-75-068, A, (NRCI-75/11, ,pp 818-Z1)
DRESDEN NUCLEAR POWER STATION, Unit 1
operating license exe_ptlon tor ECCS granted; CLI-75-011, (NRCI-75/8, pp
192-5)
EFFLUENTS, CHE!!ICAL
see Chlorine
EFFLUENTS, RADIOACTIVE
applicability at 10 CFR 50 App. I to HTGR; LBP-75-044, Bo" (NRCI-75/8, pp
Z51-6Z)
cOllpllance with 10 CFR 50 App. I, !!ontlcello operating license record 'held
open; LBP-75-045, A, (HRCI-75/8, PP Z63-70)
11_1 ted work authorization considerations; LBP-75-050, B, (NRCI~75/9, pp
419-64)
ELECTRICITY
torecastlng tuture de_and, historical v. econo .. etrlc .... tI..od~; LBP-75-059, D,
(NRCI-75/9, pp 588-604)
need tor power, Independent ASLB tlndlngs tor Perry LWA-Z; LBP-75-053,
(NRCI-75/9, pp 478-97)
need tor, scheduling evidentiary hearings; ALAB-Z95, A, (NRCI-75/10, pp
668-70 )
need tor, slgnltlcance In cost-benetlt analysis; LBP-75-059, D, (NRCI-75/9,
pp 588-604)
power market retlne.ent tor antitrust Intervention petition; ALAB-Z99, B,
(NRCI-75/11, P 748)
EMERGENCY CORE COOLING SYSTE!!S, ACCEPTANCE CRITERIA
exe.ptlon grant I_pIe_entation standards; CLI-75-009, B, (NRCI-75/8, pp
180-7)

.

exemption granted tor Catawba 1 and Z construction per_Its; CLI-75-009, A,
(NRCI-75/8, pp 180-7)
r .
exe.ptlon granted tor Dresden 1; CLI-75-011, (NRCI-75/8, pp 19Z-5)
exe.ptlons tor Big Rock Point; CLI-75-015, (NRCI-75/1Z, pp 847-51)
relation to Interl. acceptance criteria; CLI-75-009, B, (NRCI-75/8, pp
180-7 )

E!!ERGENCY CORE COOLING SYSTE!!S, INTERI!! CRITERIA
relation to tlnal acceptance criteria; CLI-75-009, B, (NRCI-75/8, pp 180-7)
E!!ERGENCY PLANS
.
discovery In construction per .. lt proceedings; LBP-75-04Z, (NRCI-75/7, pp
159-171 )
ENVIRONMENTAL CONSIDERATIONS
.
archeological pre •• rvatlon during LWA; LBP-75-041, A, (NRCI-75/7, pp 131~58)
burden at proot quantu_; ALAB-ZB7, D, (NRCI-75/9, p 3B7)
.
continuation at Barnwell NEPA hearings pending co.pletlon 'ot revised FES;
LBP-75-065, A, (NRCI-75/11, pp 771-5)
•
,
.
cost-benetlt analYlls, need-tar-power, land use and energy alternatives;
LBP-75-059, D, (NRCI-75/9, pp 58B-604)
cost/benetlt analYlls, rule ot reason; LBP-75-043, C, (NRCI-75/B, pp Z15-50)
tault capability and quality assurance tlndlngs tor Byron and Braidwood; .
LBP-75-064, (NRCI-75/10, pp 71Z-Z5)
FES Issuance and consideration at hearing, Inco.plete evidence; ALAB-Z87, C,
(NRCI-75/9, P 3B4)
FES .odltlcatlon during environ_ental. hearings; ALAB-Z96, C, (NRCI-75/10, pp
6BO-1 )
tuel cvcle tor high le"perature gas reacto'rs; LBP-75":043, B, (NRCI-75/B, pp
Z15-50)
I.pact tro. perllanent dewatering syste., tor Perry; LBP-75-053, (NRCI-75/9,'
pp 47B-97)
luues Identification and resolution polley; CLI-75-009, C, (NRCI-75/B, pp
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180-7 )
Justltlcatlon tor early tlndlngs on deterred units; ALAB-301~ B,
(NRCI-75/12, pp 854-5)
licensing decilioni. expedition and thoroughnell; ALAB-298, D, (NRCI-75/11,
P 737)
NEPA and lite suitabllltv additional tlndlngs tor Su~.lt 1 and 2;
LBP-75-044. A. (NRCI-75/8. pp 251-62)
NEPA and sit. suitabllltv tlndlngs tor Callavay 1 and 2; LBP-75-047,
(NRCI-75/8. pp 319-61)
,
NEPA and sit. sult.bllltv tlndlng. tor South Texa. 1 and 2; LBP-75-046.
(NRCI-75/8. pp 271-318)
NEPA .nd sit. suitabllltv Initial decl.lon tor Su •• lt 1 ~nd 2; LBP-75-043,
A. (NRCI-75/8. pp 215-50)
NEPA tlndlng. tor Indetlnltely deterred units; LBP-75-066, (NRCI-75/11. PP
776-812)
NEPA review obllg.tlons ot stlpul.tlons Involving contested Issues;
CLI-75-014, B, (NRCI-75/12. pp 839-40)
partial Initial decision tor WPPSS 1 and 4; LBP-75-041, A, (NRCI-75/7, pp
131-58 )
plutonium tuel content pending GESMO re.olutlon; CLI-75-010. (NRCI-75/8. pp
188-91)
scheduling at hearings during rES redrattlng; ALAB-296, D, (NRCI-75/10. pp
. 671-85)
scope at .gencv revlev tor negative Imp.ct state.ent declaration; ALAB-303,
G, (NRCI-75/12, pp 872-7)
scope ot radlologlcal-releas. considerations tor LWA Issu.nc.; LBP-75-050,
B, (NRCI-75/9, pp 419-E4)
slgnltlcance ot nev Intor.atlon In reopening proceeding.; ALAB-291, D.
(NRCI-75/9. pp 408-11)
site suitability and NEPA tlndlngs tor Clinton 1 and 2; LBP-75-059, A.
(NRCI-75/9. pp 579-630)
tran •• I.slon line routing tor North Anna 1 and 2; LBP-75-070, (NRCI-75/12,
pp 879-93)
vater quality conditions as I.posed by st.te authority; LBP-7b-043, D,.
(NRCI-75/8. pp 215-50)
,1
water quality conditions tor Sum.lt 1 and 2 construction perelts;
LBP-75-043, A, (NRCI-75/8. pp 215-50)
water quality, ASLB scope ot review; LBP-75-041, B, (NRCI-75/7, PP 131-58)
ENVIRONMENTAL PROTECTION AGENCY
correspondence with NRC, discovery In agency proceedings; LBP-75-042,
(NRCI-75/7, 'pp 159-171)
,
Interaction with another governmental agency In licensing re.ponslbilitles;
LBP-75-061, (NRCI-75/10, ,pp 693-701)
ENVIRONMENTAL STATEMENT
.odltlcatlon during environmental h.arlngs; ALAB-296. C. (NRCI-75/10.·pp
680-1 )
negative declaration. agency requlre.ents and tore.t; ALAB-303, G,
(NRCI-75/12. pp 872-7)
revision ot Barnwell, continuation at hearings pending ,completion;
LBP-75-065. A, (NRCI-75/11. pp 771-5)
scheduling at hearings while rES being redratted; ALAB-296, D. (NRCI-75/10.
pp 671-85)
scope tar Incre •• e plutoniuM tuel content pending GESMO resolution;,
CLI-75-010, (NRCI-75/8, pp 188-91)
update requlre.ents tor deterred construction units; LBP-75-056, B.
(NRCI-75/9. pp 565-9)
EVIDENCE .
see al.o Testl.ony
aee alao Wltnes...

•

ad.ls.lblllty In administrative. proceedings, new.paper articles; LBP-75-059.
B, (NRCI-75/9, pp 584-8)
adelsslblllty,ot antltruat. Noerr-Pennlngton doctrln.; LBP-75-069. A.
(NRCI-75/11, pp 822-33)
ad.I •• lblllty at atte.pts to Intluenc. governmental bodl •• ; LBP-75-069, B,
(NRCI-75/11, pp 822-33)
Int.rpretatlon ot •• •• t.rlal talse statement·· In Ato.lc Energy Act 186;
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LBP-75-054, C, (NRCI-75/9, pp 506-10)
weight accorded expert opinions In administrative proceedings: LBP-75-039,
H. (NRCI-75/7, pp 80-3)
EXEMPTIONS
standards tar ECCS tlnal criteria petition: CLI-75-009, B, (NRCI-75/S, pp
180-7)
EXTENSION OF TIME
see Tlmei Extension
FACILITY
eee specltlc facilities
FEDERAL POWER CO~MISSION
Jurisdiction aver coordination agreements betwten power competitors;
LBP-75-039, F, (NRCI-75/7, pp 64-74)
FLOATING NUCLEAR POWER PLANTS
manufacturing license, Intervenor dlemlssal tar detault: LBP-75-067, A,
(NRCI-75/11, pp 813-17)
FOOD AND DRUG ADMINISTRATICN
corre.pondence with NRC, dIscovery In agency proceedIngs; LBP-75-042,
(NRCI-75/7, pp 159-171)
FUEL
'
.ee Reactor Fuels
GOOD CAUSE
untimely amendment to Intervention petition, new Intormatlon: LBP-75-045, B,
(NRCI-75/8, pp 263-70)
GOVERNMENT AGENCIES
see also specific agencle.
Interaction at two tederal agencies In licensing re.ponslbilitle.:
LBP-75-061, (NRCI-75/10, pp 693-701)
standing at city-county government tor con.tructlon permit Intervention:
LBP-75-057, (NRCI-75/9, pp 570-2)
GREENWOOD ENERGY CENTER, Units 2 and 3
conetructlon permit proceedlnge, eftects tram deferred construction date.:
LBP-75-056, A, (NRCI-75/9, pp 565-9)
HARTSVILLE NUCLEAR PLANT, Units lA, 2A, lB, and 2B
construction permit proceedings, untImely Intervention granted city-county
government: LBP-75-057, (NRCI-75/9, PP 570-2)
HEALTH AND SAFETY
see al.o Emergency Plan.
applicant'. nan-delegable re'ponslbillty: LBP-75-054, B, (NRCI-75/9, pp
503-06 )
Is.ue. for Increa.ed plutonium tuel content pending GESKO re.olutlon:
CLI-75-010, (NRCI-75/8, pp 188-91)
Is.ues Identltlcatlon and re.olutlon policy; CLI-75-009, C, (NRCI-75/8, pp
180-7 )
scope ot "material talee stat.ent" In Atomic Energy Act 186: LBP-75-054,
C, (NRCI-75/9, pp 506-10)
show caUse criteria tor reactor: CLI-75-008, C, (NRCI-75/8, pp 173-9)
significance ot new Intormatlon In reopening proceedings: ALAB-291. D,
(NRCI-75/9, pp 408-11)
HEARINGS
eee also Construction Fer.lts, Proceedings
see also Llcenllng Proceeding.
see also Operating Llcen.es, Proceeding.
Commllslon'. conlolldatlon policy: CLI-75-012, (NRCI-75/9, pp 373-5)
delegation at dl.covery controver.y to another arbiter: ALAB-300, G,
(NRCI-75/11, pp 762-4)
requirement. tor construction permit a.endments: ALAB-291, B, (NRCI-75/9, P'
407, n. 5)
scheduling con.lderatlon.: ALAB-296, D, (NRCI-75/10, pp 671-85)
.chedullng controver.y, appellate review polley: ALAB-295, B, (NRCI-75/10,
pp 668-70)
scheduling' matters deClined for Interlocutory review; ALAB-2S3. B,
(NRCI-75/10, pp E60-2)
scheduling ot envlron •• ntal hearing. an co.pleted tacllltv: ALAB-296, E,
(NRCI-75/10, pp 67S-84)
INDIAN POINT, Unit 2
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operating Ilcen.e condition for service of Co.~lsslon-flled papers, scope;
CLI-75-013, (NRCI-75/9, pp 376-7)
INDIAN POINT, Unit 3
condition. prior to full-term operating Ilcen.e reaffirmed: LBP-75-038, A,
(NRCI-75/7, pp 27-8)
con.tructlon permit, extension of time granted for briefing Initial decl.lon
exceptions: ALAB-281, A, (NRCI-75/7, pp 6-8)
cooling tower .tlpulatlon review and approval; ALAB-287, A,- (NRCI-75/9, pp
:179-89) ,
operating Ilcen.e authorIzed after approvIng cooling .y.tem Itlpulatlon:
CLI-75-014, A, (NRCI-75/12, pp 835-46)
operating Ilcen.e, appellate review and affirmation of full-term full-power;
ALAB-287, A, (NRCI-75/9, pp 379-89)
,
INDIAN POINT, Unit. 1, 2, and 3
seIsmic and geologic analy.e., hearing granted to revIew denial of
show-cau.e reque.t; CLI-75-008, A, (NRCI-75/8, pp 173-9) ,
INFORMATION
Interpretation of "material fal.e .tatement" In Atomic Energy Act 186:
LBP-75-054. C. (NRCI-?~/9. pp 506-10)
..,aterlal telse .tatellent. In con.tructlon permit, eppllcatlon: LBP-75-054, ,B,
(NRCI-75/9, PP 503-06)
INITIAL DECISION
see Decl.lon, 'Initial
INTERLOCUTORY APPEALS
.ee Appeal" Interlocutory
INTERROGATORIES
discovery In con.tructlon per~lt proceeding.; LBP-75-042, (NRCI-75/7, pp
159-171 )
Intervenor participation 'right. and duties, LBP-75-067; B, (NRCI-75/!!, pp
813-17 )
INTERVENORS
appeal right. from voluntary discovery .tlpulatlon.: LBP-75-049, C,
(NRCI-75/8, pp 3E5-71)
,
default and result dls .. I •• al troll Floating Nuclear Power Plant. proceeding.;
LBP-75-067, A, (NRCI-7~/II, pp 813-17)
default effect. on proceeding .tatu.; LBP-75-041, C, (NRCI-75/7, pp_l:lI-58)
detault through Inexperience, ASLB handling: LBP-75-053, (NRCI-75/9, pp
47B-97)

- .

dl.mls.al tar non-compliance with ASLB dl.covery order; LBP-15-062, C,
(NRCI-75/IO, pp 702-70E)
financial a.slstance denied without ~reJudlce; LBP-75-04B, '(NRCI-75/S, pp,
362-4 )
financial a •• I.tance reque.t denied a. pre.ature: ALAB-280, (NRCI-15/7, pp
3-5)
,
tortelture of partlclpatlonal right. by tallure to participate; ALAB-28S,
(NRCI-75/9, pp 390-4)
,
,
participation right. and dutIes: LBP-75-067, B, (NRCl-75/!!, pp 813-17)
re.pon.lbility tor dl.clo.lng new Intormatlon In uncampleted proceeding. I
ALAB-29!, 0, (NRCI-75/9, pp 408-11)
right of appeal, waiver tor .pecltlc benetlts: LBP-75-040, B; (NRCI-75/7. pp
125-30 )
right. for revl.ed contention. on deferred units: LBP-75-056, B, (NRCI-75/9,
pp 565-9)
rights to discovery lIethod preterence: ALAB-303, F, (NRCI-75/12, P 870)
.tatu. for .ervlce or papers after completed proceeding.: CLI-75-0!3,
(NRCI-75/9, pp 376-7)
INTERVENTION
amendment to petition, late tiling; LBP-75-045. B. (NRCI-75/B, pp 263-70)
antitrust petition requlre.ents: LBP-75-055, (NRCI-75/9, pp 560-4)
antltru.t petition requlrellent.; ALAB-299, C, (NRCI-75/11, pp 74B-50)
antltru.t petition, power market retlnement: ALAB-299, B',(NRCI-75/11, P
748)
contention. requlre.ent tor antltru.t hearing.; LBP-75-052. B, (NRCI-75/~,
pp 469-77)
denial of detlclent amended petition for antitrust Intervention; LBP-75-052,
A, (NRCI-75/9, pp 469-77)
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disposition o,t untinlY petitions: ALAB-Z89, B, (NRCI-75/9, pp 396-400),
distinction bet .. een 10 CFR Z.7l4 .nd Z.7lS p... tlclp.Uon, ,proceeding status:
lBP-75-04l, C, (NRCI-75/7, pp 131-58)
ettects at .. lthd ...... 1 In sho .. c.use proceeding: AlAB-Z83, B, (NRCI-75/7, pp
11-ZZ)
Interlocutory st.tus at ASlB contentions ruling: ALAB-Z86, B, (NRCI-75/8, pp
Z13-14 )
Inter".nt Ion granted to Wol r Creek anti trust- pr'oceedlngs: ALAB-Z99~ 'A,
(NRCI-75/11, PP 740-51)
~.nuf.ctul'lng license, Inte .. "enol' dlsmlss.l tor det.ult: LBP-75-067, A,
(NRCI-7S/11, pp 813-l7~
' .
',,_'
non-.ppe.l.ble st.tus ot,contentlon denl.l tor successtul Inter"enor:
ALAB-302, (NRCI-7S/1Z, pp 856-7)
,
p.rtlclp.tlon.l responsibilities In .gency he ... lng.: ALAB-Z88, (NRCI-75/9,
pp 390-4)
, ,
' ,
rel.tlon or tl.ellness to st.ndlng: LBP-7S-060, B, (NRCI-75/10, pp 687-9Z)
requlre~ents tor construction permit Inter"entlon: LBP-7S-037, (NRCI-75/7,
pp Z3-6)
,,
rules at practice tor expanded contentions: lBP-75-062, B, CNRCI-75/10, pp
702-706)
,'
"
,
standing In .dmlnlstratl"e proceedings on economic Issues: ALAB-Z9Z, D,
(NRCI-7S/l0, pp 635-59)
atandlng on economic Issues: ALAB-Z9Z, C, (NRCI-7S/10. pp 635-59)
untimely petition considerations: ALAB-Z9Z, B, (NRCI-7S/IO, pp 635-59)
untimely petition gr.nted In construction per.lt proceeding fo ..
soclo-econoelc I.pacts to go"ern.ent services: LEP-7S-0S7, (NRCI-7S/9, PP
S70-Z)
IRREPARABLE INJURY
lltlg.tlon,expense does not constitute: ALAB-Z96. E, (NRCI-7S/l0, pp 678-84)
ISSUES
complexity .nd nuaber .s good c.use for modltlc.tlon ot .ppe.1 .nd briefing
tlee: ALAB-Z8Z, A. (NRCI-7S/7, ,pp ,9-10)
dispute over f.ctu.l, crlterl. tor sho .. cause order: CLI-7S-008, C"
(NRCI -75/8. pp 173-9)
'"
generiC Issues In licensing c.ses .. Ill be considered IndiVidually pending
rule •• klng completion: LBP-7S-065, B, (NRCt-7S/11. pp 771-5)
good cause, for late-t lied upans Ion; ,LBP-75-062, B. (NRCI-7S/10, pp ,70Z-706)
soclo-economlc Impacts to local government services: LBP-7S-057, (NRCI-75/9,
pp 570-2)
JA~ESPORT NUCLEAR POWER STATION. Units 1 and Z
construction permit proc.edlngs. untl.ely Intervention petition denl.l
afflr.ed: ALAB-29Z. A. (NRCI-75/l0. pp 631-59)
Intervention denied tor untl.ely. deficient ,petition: LBP-7S-037.
(NRCI-7S/7, pp 23-6)
JOSEPH ". FARLEY NUCLEAR PLANT. ,Units I and 2
antitrust proceeding. evidence .dmlsslbillty; LBP-75-069. A. (NRCI-75/ll. pp
8ZZ-33)
,
,
'
,,
antitrust proceedings. ccn.olldatlon authority delegated to,ASLB:
CLt-75-01Z. (NRCI-75/9. pp 373-5)
JURISDICTION
\
,
s •• Atomle Salety and Lleen.lng Appeal Board. Jurisdiction'
see Atomic Safety .nd Lleen.lng Board. Ju .. lsdletlon
see Nucl.ar Regulatory Co •• lsolon. Jurisdiction
LICENSE TO OPERATE
s.e Op.ratlng Llc.n •••
LICENSEE
see Applicant
LICENSING BOARD
see Ato.le Safety .nd Llcen.lng Bo.rd
LICENSING PROCEEDINGS
se • • 1.0 Conot"uetlon 'P~ .. mlto. Proceedings
se • • 1.0 He ... lngs
see .lso Op.r.tlng Lle.n •••• Proeeedings
.'
,
ASlAB .uthorlty to •• ke t.ctu.l Inquiry: ClI-75-008. D. (NRCt-75/8. pp
173-9)
. '
,
'
ASLB .djudle.tory r.sponslbilltl •• In reopened proeeedlng.: ALAB-Z9l',D.
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(NRCI-75/9, pp 408-11) . ,
,
dl •• I.sal at recalcitrant party; LBP-75-062, C,'(NRCI-75/10, pp 702-706)
dllpolltlon'or'untl.elv'lnterventlon petitions; ALAB-289, B, (NRCI-75/9, pp
396-400)
, . . . "
, ,
Intervenor partlclpatlonal responllbilities In agency hearlngsi I ALAB-288,
(NRCI-75/9, pp 390-4)
"
Intervention withdrawal ettect. In .how cause'proceedlngs; ALAB-283, B,
(NRCI-75/7, pp 1l~22)
. ,
"
"",
participation rights and dutle.; LBP-75-067, B, (NRCI-75/11, pp'813-17)
review criteria tor show cau.e order; CLI-75-008, B, (NRCI-75/8, pp 173-9)
rules at practice tor expanded contentlons"tor Intervention; LBP-75-062, B,
(NRCI-75/10, pp 702-706)
show cause proceedings, burden or proor,; LBP,-,75-054, 'D, (NRCI-75/9; ,P 532,
n. 107)
:'
,
"
" stay criteria tor proceedings berore another tribunal; ALAB-296, B,
" (NRCI-75/10,'pp'677-8)"
' . .
"
,~'"
"
stipulations at contested Issues, NEPA revlew'obllgatlons; CLI-75-014, B,
(NRCI-75/12, 'pp 8.39-40)" .
"
,,', "
, , " .:~'"
LICENSING, PROCEDURE
,I
.ee·Rules or Practlee
LIMITED WORK AUTHORI2ATION
attlrmed ror Perrv'arter remand coislder~tlon ot'geologlc matter~;:'
LBP-75-073, (NRCI-75/12, pp 946-71)
amended tlndlngs tar Perrv dewatering svste .. ; LBP-75-053, (NRCI-7!!/9~ ,pp
478-97)
, . ..
,
_', ,
,
ettects'or ano.alous structures on existing and requested'Perrv .
authorizations; ALAB-294, A, (NRCI-75/10, pp,663-7).
",' ~ I
envlronllental, aatetv and site suitabllltv determlnatlons,'ap~arent
violations; ALAB-294,"C, (NRCI-75/10, pp 663-7),
"",
tlndlngs requisite tor LWA-2 authorization order; :ALAB-298, C, (NRCI-75/11,
pp 732-5)
" .. ,
. , .,,', ,
'"
"
.. odJtlcatJon granted 'tor Byron'and Braidwood; LBP-ni-064, (NRCI-75/l0; 'pp
712-25)
,
.
",. ,
'
relation or"io CFR SO'App;"'I'to Isiuance conslderatlans: LBP~75':'050; B;
(NRCI-75/9, pp 419-64)
. . '
. .
remand or'PerrV LWA-2 authorization tor geologic deter.lnatlons;:ALAB~298,
A, (NRCI-75/H, pp 730-9)
,'" . , t ' , '
"
'
•• '
~ ,
requlsl te "ASLB t1ndlng. nv nat be delegated to regulatorv statt; 'ALAB:-298,
'"
",
.
B, (NRCI-75/H, pp 732-5)
Icope or Intor.atlon required; LBP-75-050, A, (NRCI:-75/9, 'pp 419-64)'"
scope otlradlologlcal-release considerations-tor II.uance; LBP-75-050, 'B,
(NRCI-75/9, pp 419-64) ", \,
.
",
" "
.. ,,,, "
MANUFACTURING LICENSES,' PROCEEDINGS"
: .'.
'
'r ," ... "
,! ~~L
~
Intervenor dls.lssal tor detault; LBP-75-067, A, (NRCI-75tll; pp 813-17)
MATERIAL FALSE STATEMENTS
,'.
'"
-..
',...
'
dls'sentlng opinion 'on perialtles and si"nctlons; LBP-75";054, G, (NRCI-75/9, pp
541-59) ."
, ."
c, '. , '
.
"
"
:.
Interpretation tr08 Ato.fc Energv Act '186; LBP-75~054, C, '(NRCI':'75/9,"pp
506-10) , , ',' "',,
"I'
•
"
"
."
'
MATERIALS LICENSES;'PRIlCEEDINGS '
•' ,
, ,I
:'
J -'~ ,,' ' ' ; ,
..'
Intervention conslderatlens tor Barnwell; LBP-75-060, A, '(NRCI-75tl0; PP
687-92) ,,"
, ." r : . ,
I.
"
'.
,. ,
MIDLAND PLANT, Units 1 'and 2!
, ' : < " " , .•." .... ". "''''.'
.,;
antitrust proceeding, 'schedule tor appeal and brletlng at Initial decision
exceptions; ALAB-282; A,' (NRCI-7517, pp '9-10) ,
, " " " . ~. ,
construction perllih continuance without' antitrust 'condltlons,"lnltial .
decision; LBP-75-039, A, (NRCI-75/7, pp 29-124)
,
, shaw cause proceeding Initial decision attlr .. ed' bV ,I';a 'sponfe revle';; .
,:, ".',
"
.
ALAB-283, A, (NRCI-75/7~ pp'U-22)
MONTICELLO NUCLEAR GENERATING PLANT, Unit 1
'
:
"
, , ' ",
, operating license proceedings, ATWS contentlorl 'added; LBP-75-045,' A," I
(NRCI-75/8, pp 263-70)
l',' ,
:. ~ ::':'" ' ,
NORTH ANNA NUCLEAR PLANT,' Units 1 and 2
"
construction per.lts, trans.lsslon route approved:'LBP-75-070; ~NRCI-75/12,
, pp 879-93)
, .. ': ',. ': ' , :' . , ,.,..
" :,' .} "
•
•
NORTH ANNA POWER STATION, 'Unl h 1 and 2
,'.
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construction permit proceeding, untimely Intervention denial attlr.ed; ,
ALAB-289, A, (NRCI-75/9, pp,395-400).
.,
construction permit show caule,proceedlng, geologic and seismic
considerations; LBP-75-054, A, (NRCI-75/9, pp 498-559)
tranl.lsslon,llne routel, untimely Interventlon,petltlon denied; LBP-75-051,
(NRCI-75/9; pp 465-8)
NORTH COAST NUCLEAR PLANT, Unit 1
construction permit proceedings, Intervention matter~; ALAB-286, A, ,
(NRCI-75/8, pp 213-14)
': I
i"
.. , .
NRC REGULATIONS
'
lee Nuclear Regulatory Commllslon
'aee Rules and Regulations
.
NUCLEAR REGULATORY COMMISSION
delegation ot consolidation' a.uthorlty tor rariey and "B~rton antitrust
proceedings; CLI-75-012, (NRCI-75/9, pp 373-5) ,
""
,
Interaction with another governmental agency In Ilcenalng.responslbilitles;
LBP-75-061, (NRCI-75/1 0, . pp 693-701)
"
,
jurisdiction tor antltrult rei let, handling requests outllde scope;
ALAB-299, C, (NRCI-75/11, pp 748-50)
- , •.
Jurlldlctlon over coordination agreementa between power competitors;
LBP-75-039, r, (NRCI-75/7, pp 6 4 - 7 4 ) . .
I
obligations for modification ot rES,durlng envlron.ental hearings; ALAB-296,
C, (NRCI-75/10, FP 680-1)
, ,
regulatlons"lervlce to Intervenorl trom,completed proceedings; CLI-75-013,
(NRCI-75/9, pp 376-7)
selective edltlng,ot vacated ASLAB opinion, policy; CLI-75-014, C,.
(NRCI-75/12, P 840)
, '
NUCLEAR REGULATORY COMMISSION, JURISDICTION'
delegation to ASLB, extent and 11_ltatlon. t'~r Iliposition otj~ivll
penaltlel; LBP-75-054,'E, '(NRCI-75/9, pp 534-40)
, ,",
NUCLEAR REGULATORY COMMISSION, PERSONNEL
ASLB obllgatlonl tor ,llcenllng tlndlngl,may not be delegated to Itatt;
ALAB-298, B, (NRCI-75/11, pp 732-5)
correlpondence wlth,other federal agencies, dllcovery; LBP-75-042,
(NRCI-75/7, pp 159-171)
, ,_,! . ,
'
licensing actions ,and policy, dllcovery In.constructlon permit proceedings;
LBP-75-042, (NRCI-75/7, pp 159-171)
.:'
,
relponslbility tor disclosing new Intormatlon In uncompleted proceeding.;
ALAB-291, D, (NRCI-75/9, pp 408-11)
OPERATING LICENSES
• ", '
allend.ents to Indian Point 2; "'rvlce to Interv'enors ,trom co.pleted
proceedings; CLI-75-013, (NRCI-75/9, pp 376-7)
"'"
.~"
'
appellate attlreatlon ot Indian Point 3 full-:-terll,ful,l-pow'er; ALAB-287,' A"
(NRCI-75/9, ,pp 379-89) ,
.,' ' . r , . , . '
I,
ASLB ,asuance authority prior to antitrust proceeding completion,
certification denied; ALAB-297, (NRCI-75/11, ,pp 727-9)
,
conditions prior to full-tar. Issuance tor Indian Point 3 restated; _
LBP-75-038, A, (NRCI-75/7, pp 27-8)
,,'"
ECCS exemption granted tor Dreaden 1; CLI-75-011, (NRCI-75/8, PP,192-5)
ECCS exeliPtlons granted to Big Rock Point, temporarYl CLI-75-015,
(NRCI-75/12, pp 847-51)"
" • I.
•
ettectlvenes. ot Prairie laland 1 and 2, during atea. generator tube •
Integrity hearing; ALAB-284, (NRCI-75/8, pp 197-208)
.
, .. ' ' I "
full-term, tull-power, authorization tor Indian Point ,3 atter cooling-system
atl pulatlon approval; CLI-7,5-01,4, A, (NRCI-:75/12, pp 835-46)
lIodlflcatlon,ot outstanding, without hearings; ALAB-291, C, (NRCI-75/9, p
408) .
,
,
,
technical .,specltlcatlons cha'nges Including 'mixed oxide tuel content for Big
Rock Point; CLI-75-010, (NRCI-75/8, pp 188-91), __ I '
OPERATING LICENSES, PROCEEDINGS
',.
; " I"
,.'
,
additional ,contention (ATWS) admitted to Hontlcello proceedings; ,LBP-75-045,
A, (NRCI-75/8, pp 263-70)
, ," . ' ,
,'~
"
ASLB authorization procedures tor testing v. full-term licenses;, LBP-75-038,
• . B, (NRCI-75/7, pp 27-8)
continuation ot Barnwell .. paratlons licensing hearings pending cOllpl~t1o~
ot GESHO rulnaklng; LEP-75-065, A, (NRCI-75/11, pp ,771-5)
~,,,

'r:,

1078

",

SUBJECT INDEX

Interlocutory request tor directed certltlcatlon denied: ALAB-297,
(NRCI-75/11, PP 727-9)
. .
licensee's responsibility tor service to Intervenors atter co.pleted
proceedings: CLI-75-013, (NRCI-75/9, pp 376-7)
.
reopening tor satety problem: LBP-75-045, B, (NRCI-75/8, pp 2e3-70)
reopening tor lupervenlng develop.ents or newly acquired Intormatlon:
ALAB-291, D, (NRCI-75/S, pp 408-11) "
scope oC environmental InCor.atlon required t~r licensing: ALAB-287, C,
(NRCI-75/9, P 384)
Itay at Barnwell proceedings tor Inco.plete FES denied:. ALAB-296, A,'
(NRCI-75/10, pp 671-85)
PERKINS NUCLEAR STATION,. Unlls 1, 2, 'and 3
construction permit, Intervenor appeal from contention denial dlamlssed:
ALAB-302, (NRCI-75/12, pp 856-7)
PERRY NUCLEAR POWER PLANT, Units 1 and 2
.
antitrust hearing, certlClcatlon denied on clal.s oC privilege: LBP-75-040,
A, (NRCl-75/7, pp 125-30)
.,
antitrust proceeding, clarification at procedural rulings: LBP-75-068, A,
(NRCI-75/11, pp 818-21) ,
.
.'
, .1·,
antitrust proceedings, ASLB consolidation authority: CLI-75-007, (NRCI-75/7,
pp 1-2)
antitrust proceedings, discovery. stipulations: LBP-75-049, A, (NRCI-75/8, pp
365-71 )
antitrust proceedings, summary disposition at segmented wheeling Issue
denied: LBP-75-063, A, (NRCI-75/10, pp 707-11) ".
antitrust proceedings, validity oC Special Master role In dlscoverv;
ALAB-290, (NRCI-75/9, FP 401-3)
"
,

..

antitrust, role ot special master In dlscoverv rreatflrmed: ALAB-300, A,

(NRCI-75/11, pp 752-70)
, construction permit proceedings, LWA-2 findings tor permanent dewatering
system: LBP-75-053, (NRCI-75/9, pp 478-97)
L'
construction permit proceedings, questions On LWA findings directed to statt
and applicant: ALAB-294, A, (NRCI-75/10, pp 663-7)
construction permit, remand proceedings tor LWA-2 authorization Cor'
. unrelolved saCety Issue: ALAB-298, A, (NRCI-75/11, pp 730-9)
0
construction permits, gecloglcal anomalies remand considerations for'LWA-2:
LBP-75-073,' (NRCI-75/12, pp 946-71)
•,
'
" , , .,
PILGRIM NUCLEAR POWER STATION, Unit 2
construction permit discovery rulings: LBP-75-042, (NRCI-75/7,'pp 159-171)
PLUTONIUM,
.: ,
Increased core content pending GESMO resolution: CLI-75-010, (NRCI-75/8, pp
188-91) •
I
"
,
POWER NEEDS
lee Electrlcltv' ';-,
.•
"
.•.
te"
PRAIRIE ISLAND NUCLEAR GENERATING PLANT, Units 1, and 2 -,
operating license proceeding, Intervenor participation rights: ALAB-288,
(NRCI-75/9, pp 390~4)
'.
I
operating licenses, steam generator tube Integrity evidentiary ,hearing
.chedule: ALAB-284,.(NRCI-75/8"PP 197-208)
PROOr, eURDEN OF
.
licensee's role In show cause proceedings: ALAB-283,'B, (NRCI-75/7, pp.,
11-22)
quantum,Cor contested environmental· ISlues: ALAB-2e7, D, (NRCI-75/9,.p 387)
slgnlClcant only when evidence Is evenly balanced: LBP-75-054, D,
.
(NRCI-75/9,.p 532, n. 107)
,,'
-.<
I'
PROPRIETARY INFORMATION
.1
discovery ruling, right oC eppeal aCter waiver consent: LBP-75-040, B,
(NRCI-75/7, pp 125-30)
PUBLIC INTEREST
.
'., "
licensing decisions, expedition and thoroughness: ALAB-298, D,'(NRCI-75/11,
. P 7,37) ,
:'
QUALITY ASSURANCE
,
..
.
burden oC proot In show cause proceedings: ALAB-283, B, (NRCI-75/7,.pp.\
11-22)

.

r

, 1'..

_,

I

j

"

f

'.

Clndlngs Cor Byron end Braidwood LWA .odltlcatlon: LBP-75-064, (NRCI-75/10,
• pp 712-25).
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RADIOACTIVE EFFLUENTS, , ,
see Ettluents, Radioactive
REACTOR COI1PONENTS
- "
st.a. gene.atlng tub.s, co •• oslon ettectl on; ALAB-284, (NRCI-75/8, 'pp
197-208)
"
REACTOR, COOLING SYSTEI1S
Indian Point 3 stlpulatlcn app.oved, 'vacating ALAB-287 .odltlcatlons;
CLI-75-014, A, (NRCI-75/12,' pp 835-46)
Indian Point 3 stlpulatlcn Inte.p.etatlon and app.oval; ALAB-287, 'A,
(NRCI-75/9, pp' 379-89)
,
REACTOR FUELS
dut~ tacto. to. u.anlu. etflclencv; LBP-75-050i' B, (NRCI-75/9,' pp 419-64)
enVironmental conslde.atlons 'fa. high tellpe.atu.e gas .eacto.s; LBP-75-043,
B, (NRCI-75/8, pp 2 1 5 - 5 0 ) '
.
"
Inc.eased plutcnlu. content pending GESI10 .esolutlon; CLI-75-010,
(NRCI-75/8, pp 188-91)
REACTORS, HIGH TEI1PERATURE GAS
tuel· cycle conllde.atlons; LBP-75-043, B, (NRCI-75/8, pp 215-50) ,
.adloactlve etfluents, appilcabllltv ot 10 CFR 50 App. I; LBP-75-044; B,
(NRCI-75/8, PP 251-62)
,
REGULATORY STAFF
, lee Nuclea. Regulato.v COII.laslon, Personnel
. " .'
RELEASES, LIQUID
I.e Effluentl, Ch •• lcal

J

I",

,,

t',

see Etfluents, Radioactive
• ,-.
RIVER BEND STATION, Unl h 1 and 2 "
"".
con.t.uctlon pe •• lt p.oceedlngs, NEPA and alte suitability finding.;
LBP-75-050,A, (NRCI-75/9, pp 419-64) .. ,
- •
RULEI1AICING
.. '.
pending co.pletlon of,GE~MO, gene.lc Issues wlll·be conslde.ed Indlvlauallv
In case-bv-caee; LBP-75-065, B, (NRCI-75/1lt PP ·771-5)
..".
RULES AND REGULATIONS
,
.
I
appilcabllltv of 10 CFR 50 App. I to HTGR;'LBP-75-044, B, (NRCI-75/8, pp
251-62)'
" ,
const.uctlon whe.e contllcts a.lse between gene.al and specltlc; ALAB-300,
.
." '
.
, D, . (NRCI-75/11, pp 761-4)
effectiveness of AEC manual fo. NRC licensing; ALAB-300,'D, (NRCI-75/11, pp
761-4)
"
RULES OF PRACTICE .
."
" . "
ad.lnlst.atlve t.lbunal scope ot .evlew, p.lvlleged docu.ent dlscove.v; 7,:,
LBP-7S-040, C, (NRCI-75/7, pp 125-30).
' '", . " , .•. ," ,"
antlt.ult c.lte.la, fl.st-tille nuclea. powe • • evlew; LBP-7S-039, C,
(NRCI-75/7, pp 51-5)
",
antlt.ust Inte.ventlon petition; ALAB-299, B, (NRCI-75/11,' P 748) ! . •
antlt.ust legal concept,' Iltuatlon Inconolshnt with' antlt.u.t laws; .
LBP-75-039,' tI, (NRCI-7S/7, pp 45-50) " .
.,,'.,
'
appeal p.lvlleges extend to pa.tles only; ALAB-294, B,'(NRCI-7S/10;'pp
663-7)"

,''1 .....

\'J

,!

.,

'I

.. .,.

,,_,

appeal .Ighto ath. exp .... waive. fo.,lpeclflc b'enet! t.; LBP-75-040, B,
(NRCI-7S/7, pp 125-30)
appellate conslde.atlon of dllcove.v rulings; ALAB-300, H, (NRCI-75/11,' pp
766-8)
:
'.
appellate p.ocedu.e"to.'non-agg.leved pa.tv; ALAB-282,"B, (NRCI-7S/7, pp"
9-10)
.
',"
,
.'"
appellate p.ocedu.e tor review of ASLB Inte.locuto.y,declslons;' ALAB-300, B,
(NRCI-75/11, P 758)
.
•
appellate·p.ocedu.e"tlnal·v. Inte.locuto.V ASLB decision.; ALAB-300, B,
(NRCI-7S/11, P 758)
.'
appellate review of ASLB scheduling dete •• lnatlon.; ALAB-295, B, .,
,:.(NRCI-7S/l0,pp668-7D)
"
'n
'"
appellate review of dlscove.v denial; ALAB-303, E, (NRCI-75/12, pp 869-70)
appellate review p.actlce • • e .odlflcatlon of ASLB findings; ALAB-303;"C, "
(NRCI-75/12, p'867) •
.
.,
.1':
. ,
.
ASLB conslde.atlono to. untl.elv d.tlclent petitions to Inte.vene;
LBP-75~060, ' B," ( NRCI-75/1 0,' pp' 687-92)"
" •.
,. '
I
autho.lzatlons to. testing v. tull-t ••• operating licenses; LBP-75-038"B,
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(NRCI-75/7, pp 27-8)
burden or, proot ,I n sho .. cau .. pr';~ .. d Ings; ALAB-283" B: (NRCI-75/7, pp
11-22)
burden of proof quantu. tor ~ont.sted envlron.ental Issues; ALAB-287,
(NRCI-75/9, P 387)
burden at proot slgnltlcant only .. hen evlden~e ev.nly balanced; LBP-75-054,
, D, (NRCI-75/9, P 532, n. 107)
, •.
' ,
c.rtltlcatlo~.dlrected tor redelegatlon ot ASLB authority; ALAB-290,
(NRCI-75/9, pp 401-3)
,
certltlcatlon,requests tor Interlocutory .,atters;. ALAB-297, (NRCl-75/11,' PP
, 72 7-9)
,"
.,'..
,
considerations ,tor lIaterlal talle statellenb violation; LBP-75-054, C,
'-,.
(NRCI-75J9, pp 506-10)
consolidation at hearings; CLI-75-012, (NRCI-75J9, pp 373-5)
,
consolidation at related antitrust proceedings, authority delegation to
, ASLB; CLI-75-007, (NRCI-75J7, ,pp ,1-2)
•
.".
'
contention requlre.,ents tor antitrust Intervention; LBP-75-052, B,
(NRCI-75/9,Pp469-77)
,""
"
,),~,
cost/benetlt analyolo, rule at reason; LBP-75-043, C, (NRCI-75J8, .pp 215-50)
crlterla·tor stay ot envlron.ental hearings on co.,pleted tacillty; ALAB-296,
E, (NRCI-75/10, ~p 678-84)
delegation or ASLB obligations tor licensing tlndlngs; ALAB-298, B,
(NRCI-75Jll, pp 732-5)
"
' i .. '
,
delegation at ,discovery resolve to outside arbiter by voluntary.consensus
delegation; ALAB-300, G, (NRCI-75J11, pp 762-4)
"
directed certltlcatlon, appellata revle .. policy tor Interlocutory; ALAB-300,
C, (NRCI-75/11, P 759)
"
',' ,
discovery" relation bet .. een agency and,rRCP,rules; ALAB-303, r, (NRCI-75/12,

D,

0

p 870)

.

-."

dls.lssal ot recalcitrant party; LBP-75-062, C, (NRCI-75/10, ,pp 702-706)' •
disposition ot unresolved,generic,concerns during construction licensing
stage; ALAB-291, E, (NRCI-75/9, pp 411-14)
, "
-, I I
disposition or untiliely Intervention petitions; ALAB-289, ,B, (NRCI-75/9, pp
396-400 )
disposition at .. rltten clarltlcatlon request; LBP-75-03S; A, (N°RCI-75i7, pp
27-8)
,
EIS negative declaration Inclusion In adjudicatory decision; ALAB-303, G,
(NRCI-75/12, pp 872-7)
"
entorcellent at voluntary stipulations; LBP~75-049, C, (NRCI-75/8, pp .365-71)
evidence ad.,lsslblllty In adlllnistratlve'proceedln~s, ne ... paper articles;
LBP-75-059, B, (NRCI-7S/9, ,pp S84-8)·
, l
• ,
evidence 'adlll.slbillty, Hoerr-Pennington applicability; LBP-7S-069, .B,
(NRCI-75/11, pp 822-33)
" '"
0.,
_ -'", - ,
'0 0: 1
expanded contention. tor Intervention petition.; LBP-75-062, B, (NRCI-75/10,
J>p 702-706) ,: ,
I,' '
•
'
,- , '
'expart opinion teotillony In antitrust proceedln gs';''tB'P-75-039, H,
, (NRCI-75/7, PP ,80-3)
" ,,;
, ,',
. ,
expert .. Itness qualltlcatlon. detlned; LBP-75-059, C, (NRCI-75/9, P 588)
- expert .. Itnes,e, In adjudicatory hearings; ALAB-303, B, (NRCI-75/12, pp ,
866-7)
.,
_;
,, "
" , " _,
- ,"
~
tlnanclal a,slstance tor InterventIon denied as pre.,ature; ALAB-280, ,- ,"
eNRCI-75/7, pp 3-5)",
'0
.. "oJ"~'
"
tlndlngs requll1te tor Llill-2 authorization order,; ALIIB-29B, ,C, (NRCI~75/l1,
pp 7 3 2-5)
.
, '
-'
hearing requirements tor construction per.,lt allendllents; ALAB-291, B,
eNRCI-75/9, p 407, n. 5)
" ,,'.
."
."
HTGR licensing, applicability ot 10 crR 50 App. 1; LBP-75-044"B, I
eNRCI-75/8, pp 251-62)
"
"
" • ,.
Interlocutory status at, ASLB contention. ,ruling; ALAB-286, B,',(NRCI-75/8, pp
213-14 )
' , '
C
,"
Intervention petition requlrnenh; ALAB-299, C, (NRCI-75/11, pp 748-50)
" ..
licensing decisions, expedition and thoroughness; ALAB-298, D, (NRCI-75/11,.
, P 737)
,
, •<
•_ , "
"
lI.,lted .. ark authorization" duty .tactor tor uranlu., tuel etrlclency;
'"
LBP-75-050, B, (NRCI-75/9, pp 419-64)
:.
. '•
•
11111 ted ~ork authorization, radiological-release consIderations ~urlng
0
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conltructlon per.lt stage: LBP-75-050, B, (NRCI-75/9, pp 419-64)
.aterlal ·talse stateDentl, determination tor sanctlons: LBP-75-054, F,
(NRCI-75/9, P 536)
.odltlcatlon'ot outstanding permltl or llcenles: ALAB-291, C, (NRCI-~5/9, P
408 )
participation rights and dutle. In NRC licensing proceedings: LBP-75-067, B,
(NRCI-75/11, pp 813-17)
proce •• lng perDlt applications tor deterred construction units: LBP-75-056,
B, (NRCI-75/9, pp 565-9)
",
review crlterle tor show ceuse order: CLI-75-008, B, (NRCI-75/8, pp 173-9)
right to partlclpete In egency proceedings: ALAB-288, (NRCI-75/9, pp 390-4)
scheduling or envlronllental heerlng' betore FES redrartlng: ALIIB-296, D,"
(NRCI-75/10, pp 6 7 1 - 8 5 ) "
"
:
.eg .. entetlon ot antitrust Issues: LBP-75-063,' B, (NRCI-75/10, pp 707-11)
show ceuse crlterle tor reactor: CLI-75-008, C, (NRCI-75/8, pp 173-9) .
show cause proceedings, ASLAB authority to .ake tactual Inquiry: CLI-75-008,
D, (NRCI-75/8, pp 173-S) ~ •
.,"
, .•
stay criteria tor proceedings betore another tribunal; ALIIB-296, B, '
(NRCI-75/10, pp"677-8)
stipulations binding torce In agency proceedings: ALAB-290, (NRCI':75/9, 'pp
401-3)
stipulations on conte. ted Issues, NEPA ·revlew obligations: CLI-75-'014, B,'
(NRCI-75/12, pp 839-40)
third tl.e extension tor brletlng ot e~ceptlons: ALAB-280, (NRCI-75/7, pp
3-5)
.
,
tI.e IIl1lts tor briefing exceptions ,to Initial decisions; ALA~-281, 'B,'
(NRCI-75/7, pp 6-8)
untl.ely Intervention petltlon'~onslderetlons: ALAB-292, B, "(NRCI-75/10, pp
635-59)
"
untlDely InterventIon petition denial: LBP-75-051, '(NRCI-75/9; pp 465-8)
use ot Masters tor discovery 'In ed.lnlstratlve proceedings: ALAB-300i E,
(NRCI-75/lI, pp 758-60)
.. " - "
. !
' ,
'-.
weter quellty considerations, Itete 'authority tor conditions I LBP-75-043, D,
(NRCI-75/8, pp 215-50)
SAFETY'
'"
lee Emergency Plens
lee Environmental Considerations
.ee Heelth and Satety
'eccldent probablll ty, discovery In "construc'tlon perlll t p,:oceedlngs:
LBP-75-042, (NRCI-75/7; pp 159-171)"
burden ot proot In Ihow cause proceedings: ALAB-283, B,'(NRCI-75/7, pp
11-22) ,
.
I'
" , .'
tlndlng. requisite tor LWA-2 euthorlzatlon order; ALAB':298, C, (NRCI-75/11,
, . pp 732-5)
,
licensing decilions, expedition end thoroughness: ALAB-298"p, (NRCI-7,~/11,
p 737)
",, ,. '
unresolved generic concerns during conltructlon per.lt licensing: 'ALAB-291,
",,"
"
E,' (NRCI-75/9, pp 411-14)
SANCTIONS
' ,
' ,:
civil peneltl .. , ASLB jurisdiction tor ,",position: LBP-75-054, E,
( ..
(NRCI-75/9, pp 534-40)"
, ,
"
,
violet Ion ot lIaterlal talse stete.ent cleu.e In Atomic ~nergy Act 186:
LBP-75-054, C, (NRCI-75/9,' pp 506-10) , ,- '"
- >. , '
SEABROOK NUCLEAR STATION, Unit. 1 end 2
construction per.1t proceeding, need-tor-power sch,edullng controv,ersy:
ALAB-295, A, (NRCI-75/10, pp 668-70)
construction permit proceedings, Interac.tlon between two' tederel' egencles
tor licensing schedules: LBP-75-061, (NRCI-75/10, 'pp 693-701)
• '
construction perllit proceedings, Interlocutory review' ot scheduling matters
declined: ALAB-293, A, (NRCI-75/10, pp 660-2)
SITE EVALUATION .'
,
"
.
env I ronmente I Illpact troll' peril anent dewa hrl ng sys tell tor Perry: LBP-75-0.53,
(NRCI-75/9, pp 478-97)
tault capability and quality essurance tlndlngs tor Byron ~nd Bral~wood:
LBP-75-064, (NRCI-75/10, pp 712-25)'
,
,
'
findings tor Indefinitely deterred unlta: LBP-75-066,' (NRCI!.75/11', pp
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776-812 )
geologic ano.alles at Perr, ruled no.satetv problem; LBP-7S-073.
(NRCI-75/12, pp 946-71)
justltlcatlon tor early tlndlngs on deterred units; ALA8-301, B,
(NRCI-75/12, pp BS4-S)
NEPA and site suitabllltv tlndlngs tor Callawav 1 and 2: LBP-75-047,
(NRCI-7S/8, pp 319-61)
NEPA and site suitability llndlngs lor South Texas 1 and 2: LBP-7S-046,
(NRCI-75/8, pp 271-318)
~
NEPA and slte,suitabllltv Inltlal.declslon.lor Su.mlt·1 and 2: LBP-7S-043,
A, (NRCI-75/8, pp 215-50)
partial Initial decision lorlWPPSS 1 and 4; LBP-75-041, A, (NRCi-75/7, pp
131-S8)
<
seismic and geologic analvses tor Indian Point 1, 2, and 3; hearing granted;
CLI-75-008, A, (NRCI-7S/8, pp-173-9)
selsmologlcal.·I.porlance lor health and satetv conold.ratlons: LBP-7S-0S4,
A, (NRCI-75/9, pp 49S-559)
site sultabllltv and.NEPA additional findings for Summit-I and 2;
'.'
LBP-75-044, A, (NRCI-7S/8, pp 2S1-62)
.It. ,ultabllltv and NEPA findings lor Clinton 1 and 2; LBP-75-059, A,
(NRCI-75/9, pp 579-630)
, I
SLURRY WALL
u.e In lieu of well-point dewatering attlrmed tor Baillv; ALAe-303, A,.
(NRCI-75/12, pp 85S-77)
SOUTH TEXAS PROJECT NUCLEAR GENERATING STATION, Units 1 and 2
construction permit authorized by Initial decision; LBP-75-071, (NRCI-75/12,
pp 894-921) . ,.
,
...
construction per.lts proceedings, NEPA and sit. suitabllltv finding.;
LBP-75-046, (NRCI-75/S, pp 271-31S)
_ .
ST. LUCIE NUCLEAR POWER 'PLANT, Unit 2 ..
,,", .
•
construction permit proceeding, third extension at tl~e lor brlellng
exception. denied; ALAe-ZSO, (NRCI-75/7, pp 3-5)
STATES
authority to·lmpo.e water quality conditions; LBP-75-043, .0, (NRCI-75/S, pp
ZI 5 -50)
participation effect. on proceeding status; LBP-75-041, 'c, (NRCI-75/7, pp ,
131-58)
STAY
criteria lor proceedings before another tribunai; ALAB-Z96, B, (NRCi-75/10,.
pp 677-S)
•
. IL •
Intervenor dl •• lssal for default, 10 days to re~edy default: LBP-75-067, A,
(NRCI-7S/11, pp SI3-17)
STIPULATIONS
appellate revlew\and approval of Indian Point 3 coollng-system;.ALAB-Z87, A,
(NRCI-75/9, pp 379-S9).·', .
,
approval of Indian Point 3 cooling ayste.: CLI-75-014, A, (NRCI-75/12, PP
S35-46)
. _
ASLB enforcement at tlndlng voluntary; L8P~75-049, C, (NRCI-75/8, pp 365-71)
binding force and review rights tram voluntarv; ALAB-Z90, ,(NRCI-75/9, pp
401-3)
'.
'.'
. _ ,."
.
"
discovery, certification denied lor voluntary: LBP-75-049, A;,(NRCI-75/8, pp
36S-71 )
l '•
• , .. ,. .',
error In ASLB construction, appeal,baals; ALAB-287, 8, (NRCI-75/9, P 387, n.
18)
review at voluntary arblter,rullngs within power,ot trlbun~I.: ALAB-300, I,
(NRCI-75/11, pp 768-9),
..
0
•
._
settlement at contested Issues, NEPA review obligations; CLI-75-014, B,
.~
(NRCI-75/12,' pp 839-40) . ,,,
.
.
validity at consensus reference at discover, rulings to another arbiter;
ALAS-300, G, (NRCI-75/ll, pp 762-4)
.
' ,
voluntar, dlscoverv"appellate review rlghta: LBP-75-049, C, (NReI-75/8, pp
365-71 )
SUMMARY DISPOSITION
dlamlssal.of construction permlt:appllcatlon l.per.l.slble; LBP-75-056, C,
(NRCI-75/9, p 565-9)
SU"MIT~POWER'STATIDN, Units 1 and 2:
,.
:1
J

. ' '- t
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construction permit proceedings, additional site .ultability and NEPA '
flndlng.;'LBP-75-044, A, (NRCI-75/8, pp 251-6Z)
con.tructlon permit proceeding', NEPA and .Ite .ultability Initial decl.lon;
LBP-75-043"A, (NRCI-75/8, pp 215-50)'
.I
TECHNICAL SPECIFICATIONS
ettectlvene.s ot tuel-Ioadlng a.endment tor Increased plutonlua fu.1 cont.nt
pending GESMO re.olutlon; CLI-75-010, (NRCI-75/8, pp 188-91)
TESTII10NY! c' :
" ,
see a180 Witness ••

exp.rt, advance Identltlcatlon'tor'dl.covery proc ••••• ; L8P-75-042,
(NRCI-75/7, pp 159-171)
,
weight ,accorded expert oplnlon.:ln admlnl.tratlve proceedings; L8P-75-039,
H, (NRCI-75/7, pp 80-3)
TIllE, EXTENSION
' ""
briefing ot exceptions tor st. Lucie; ALAB-Z80, (NRCI-75/7,'pp 3-5)
granted for briefing Indian Point 3 exceptions ,to construction p~r.lt;
ALA8-Z81, A, (NRCI-75/7, pp 6-8)
,
Initial d.cl.lon'r.que.t."dlrected to ASLA8; 'ALA8-281, 8, (NRCI-75/7, pp
6-8)
,
TII1ELINESS
,-.1
,
.~".
consideration. for untl.ely Intervention petition.; ALAB-292, B,
(NRCI-75/10, pp 635-59)
denial of late-tiled petition tor Intervention; LBP-75-051, (NRCI-75/9, pp
465-8)
"
' , ' ":
dl.po.ltlon of untl~ely Interv.ntlon petltlon.;"ALA8-2B9,,8,"(NRCI-75/9, pp
396-400)
" > '
,
good cau.e for untl.ely amend •• nt to Intervention petition; L8P-75-045,'B,
(NRCI-75/B, pp"26J-70)" "
,. '..
','" '
.
TRANSI1ISSION LINES
route approval for North Anna 1 and 2; LBP-75-070, '(NRCI-75/12;:pp 879-93)'
TRANSPORTATION OF RADIOACTIVE I1ATERIALS ' "
~,
, "
•• e Radloact Ive ~aterlala' Tr.n.portatlon
',,'"
. ,t "
URANIUI1
ettlclency a. tuel for electric power productlon,"duty tactor;'LBP-75-050,
B, (NRCI-75/9, pp 419-64)
WASTE, ,< ,
'
, " •
se. also Etflu.nts, Chemical
see also Effluents, Radioactive
" "
WATER QUALITY ." "c' ',-,
"
,
••• Envlron.ental Considerations
.... '.
WITNESSES
'
,
,.1'
see al.o Cros. Examination

.

see alBa Te.tl_any

appellat.'revlew ot,denlel to depo •• ;:ALAB-303, D, (NRCI-75/12, pp 868~70)
expert qualltlcatlons defined; LBP-75-059, C, (NRCI-75/9, P 588)
expert, edvance Identification for dl.covery proce •••• ; LBP-75-042"
(NRCI-75/7, pp 159-171)
,.procedure tor'enlarglng II.t.;'LBP-75-068, A, (NRCI-75/11,'pp 818-21)
rul.s of practlce,tor .xpert; AlAB-303; B, (NRCI-75/12, pp 8E6-7) ,
testimony weight of expert. In antitrust proceedings; LBP-75-039, H,
(NRCI-75/7, pp 80-3)
! ,
..
WOLF CREEK GENERATING STATION, Unit 1
"oan\ltrust'hearlng reque.t'denled on detlclent a.ended petltlon;'LBP-75-052,
A, (NRCI-75/9, pp 469-77)
, '
construction per.lt'i'entltrust Intervention and'proceedlng. 'grant.d;
ALAE-299, A, (NRCI-75/11, pp 740-51)
, > , ': " ,
'1_,
WPPSS,NUCLEAR PROJECT, Unit I'
'"
construction p.r.lt authorlz.d by Initial d~cl.lon; LBP-75-072, (NRCI~75/12,
pp "922-45)"
,"
WPPSS NUCLEAR PROJECT, Unit 4
' ,
con.tructronper.lt,'contlnuance"ot'tlnanclal con.ld.ratlon.; LBP-75-072"
(NRCI-75/12, pp 922-45)
,
WPPSS NUCLEAR PROJECT, Unit. 1 and 4
/1""
construction p.r.1 t I proceeding., amended LWA finding';: LBP-75-058, ' "
(NRCI-75/9, pp 573-8)
:
," , ,", ' I
,
construction per_It., partial Initial decision on site suitability andiNEPA
.atters; LBP-75-041, A, (NRCI-75/7, PP 131-58)
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ALAN R. BARTON NUCLEAR PLANT, Units I, 2, 3, and 4; Dockets
50524A;50525A;50526A;50527A
Licensing, 'Antitrust; 09-05-75; Order; CLI-75-012 (NRCI-75/9, pp 373-5)
ALLENS CREEK NUCLEAR GENERATING STATION, Units 1 and 2; Docket 50466:50467
Construction Permit; 11-11-75; Partial Initial Declslon-NEPA and Site
Suitabllitl/; LBP-7S-015E (NRCI-75/11, PP 7715-812) ,
Construction Permit; 12-09-75: "emorandum and Order; ALAB-301 (NRCI-75/12,
PP 853-5)
,
ALVIN W. VOGTLE NUCLEAR PLANT, Unit. 1 and 2; Dockets 50424;50425
Construction Permit; 08-12-75; "emorandu. and Order; ALAB-Z85 (NRCI-75/8, pp
209-12 )
Construction Permit; 09-24-75; Memorandum and Order; ALAB-291 (~RCI-75/9, pp
404-17)
,
ATLANTIC NUCLEAR GENERATING STATION, Units 1 and 2; Dockets STN-50477;STN-50478
Construction Permit; 10-14-75; Third Prehearlng Conterence Order; LBP-75-062
(NRCI-75/10, PP 702-706)
BAILLY GENERATING STATION, Nuclear 1; Docket 50367' •
Construction Permit; 12-17-75; 'Decision, Supplemental; ALAB-303 (NRCI-75/12,
PP 858-77)
BARNWELL FUEL RECEIVING ANt STORAGE STATION; Docket 701729
Materials License: 10-01-75; Memorandum and Order; LBP-75-060 (NRCI-75/10,
pp 1587-92)
.
BARNWELL NUCLEAR FUEL PLANT SEPARATIONS FACILITY; Docket 5033a
Con.tructlon Permit (NEPA);Operatlng License; 11-0S-7S; "emorandum and
Order; LBP-75-015S (NRCI-7S/11, pp 771-S)
Construction Permit, Operating License; 10-30-75: Decision; ALAB-296
(NRCI-75/10, pp 671-8S)
Operating License; 08-13-75; Memorandum and Order; LBP-7S-048 (NRCI-75/8, pp
3152-4)
, BIG ROCK POINT NUCLEAR PLANT; Docket 50155
Operating License; 08-11-75; "emorandum and Order; CLI-75~010 (NRCI-75/8, pp
188-91 )
Operating Llcens., Compliance; 12-31-7S; Memorandum and Order; CLI-75-015
(NRCI-75/12, pp 847-51)
"
BLACK FOX NUCLEAR GENERATING STATION"Units 1 and 2: Docket P531A
Construction Permlt:Antltrust; 09-16-7S; "emorandum and Order; LBP-75-055
(NRCI-75/9, PP 560-4)
BRAIDWOOD STATION, Units 1 and 2: Docket STN-S0456:STN-50457
Construction Permit; 10-29-75; Second Partial Initial Declslon-LWA
"odltlcatlon: LBP-75-064 (NRCI-75/10, PP 712-25)
Construction Permit; 12-~1-75: Initial DeciSion; LBP-75-074 (NRCI-75/12, PP
972-92 )
BYRON STATION, Units 1 and 2: Dockets STN-50454;STN-50455
Construction Permit; 10-29-75: Second Partial Initial Declslon-LWA
"odltlcatlon; LBP-7S-064 (NRCI-75/10, PP 712-25)
Construction Permit; 12-31-75; InItial DeciSion; LBP-75-074 (NRCI-75/12, pp
972-92 )
CALLAWAY PLANT, Units 1 and 2; Dockets STN-50483;STN-50486
Construction Permlt;'08-08-7S; InItial DeCision, Partial (NEPA and Site
Suitabilitl/); LBP-75-047 (NRCI-75/8,'PP 319-151)
,
CATAWBA NUCLEAR STATION, Units 1 and 2; Dockets 50413:50414
Construction Permit; 08-06-7S; "emorandum and Order; CLI-7S-009 (NRCI-75/8,
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pp 180-1)
CLINTON POWER STATION, Units 1 and 2; Dockets 50461;50462
Construction Permit; 09-30-15; Partial Initial Declslon-NEPA and Site
Suitability; LBP-15-05S (NRCI-15/9, PP 579-630)
DAVIS-BESSE NUCLEAR POWER STATION, Unit 1; Dockets 50346A
Antitrust; 07-01-15; Order; CLI-15-001 (NRCI-15/1, PP 1-2)
Antitrust; 09-19-15; Memcrandum and Order; ALAB-290 (NRCI-15/9, pp 401-3)
Antitrust; 11-26-75; Opinion and Order; ALAB-300 (NRCI-15/11, pp 152-10)
Construction Permlt;Antltrust; 07-21-75; Ruling; LBP-75-040 (NRCI-75/7, pp
125-30 )
Operating License; 11-05-75; Memorandum and Order; ALAB-297 (NRCI-15/11, pp
721-9 )
DAVIS-BESSE NUCLEAR POWER STATION, Units 1, 2, and 3; Dockets
50346A;50500A;50501A
Antltru.t; 10-20-75; Ruling on Summary Disposition Motion; LBP-15-063
(NRCI-75/10, pp 707-11)
Construction Permit, Operating Llcen.e; 11-19-75; Memorandum and Order;
LBP-75-068 (NRCI-75/11, pp 818-21)
Llcen.lng, Antitrust; 08-27-15; Ruling on Certification Reque.t; LBP-75-049
(NRCI-75/8, pp 365-11)
DAVIS-BESSE NUCLEAR POWER STATION, Units 2 and 3; Docket 50500A;50501A
Antitrust; 07-01-75; Order; CLI-15-001 (NRCI-15/1, pp 1-2)
Construction Permit; 12-31-75; Partial Initial Declslon--NEPA and Site
Suitability; LBP-75-075 (NRCI-75/12, pp 993-1029)
DRESDEN NUCLEAR POWER STATION, Unit 1; Docket 50010
Operating License; 08-21-75; Memorandum and Order: CLI-15-011 (NRCI-15/8, pp
192-5 )
FLOATING NUCLEAR POWER PLANTS; STN-50437
~anufacturlng License: 11-12-75: Ruling on Motion to DI.mlss a Party:
LBP-15-067 (NRCI-15/11, PP 813-11)
GREENWOOD ENERGY CENTER, Unit. 2 and 3: Dockets 50542:50543
Con.tructlon Permit; 09-11-15: Memorandum and Order: LBP-75-056 (NRCt-15/9,
pp 565-9)
HARTSVILLE NUCLEAR PLANT, Unit. lA, 2A, IBi and 2B; Docket.'
STN-50518:STN-50519:STN-50520;STN-50521
Construction Permit: a9-22-15: Memorandum and Order; LBP-15-051 (NRCI-75/9,
pp 510-2)
INDIAN POINT, Unit 2: Docket 50241
Operating Llcen.e: 09-22-15: Memorandum and Order: CLI-15-013 (NRCI-75/9, PP
316-1)
..
INDIAN POINT, Unit 3: Docket 50286
Operating License; 01-03-15: Order: LBP-15-038 (NRCI-15/1, pp 21-8)
Operating License: 01-11-75; Memorandum and Orderl ALAB-281 (NRCI-75/7, pp
6-8 )
Operating License; 09-03-15; Decision; ALAB-281 (NRCI-75/9, pp 379-89)
Operating License; 12-02-75; Memorandum and Order; CLI-15-014 (NRCI-75/12,
pp 835-46)
INDIAN POINT, Units I, 2, and 3: Dockets 50300;50241;50286
Operating License: 08-04-75: Memorandum and Order; CLI-75-008 (NRCI-75/8, pp
113-9)
.
JAMESPORT NUCLEAR POWER STATIONI Unit. 1 and 2; Dockets 50516:50511
Construction Permit: 07-01-15: Order: LBP-75-031 (NRCI-75/7, pp 23-6)
Construction Permit: 10-02-75: Decision: ALAB-292 (NRCI-75/10, pp 631-59)
JOSEPH M. FARLEY NUCLEAR PLANT, Units 1 and 2: Dockets 50348A:50364A
Antltru.t: 11-25-75: Memorandum and Order: LBP-75-069 (NRCI-75/11, pp
822-33 )
Licensing, Antitrust: 09-05-15; Order: CLI-15-012 (NRCI-15/9, pp 313-5)
MIDLAND PLANT, Units 1 and 2: Docket. 50329A:50330A
.
Construction Permlt;Antltrust; 01-18-75; Initial Decision: LEP-15-039
(NRCI-75/1, PP 29-124)
.
Construction Permlt:Compllance; 01-30-15: Decision: ALAB-283 (NRCI-15/1, pp
11-22)
.
Operating Llcense:Antltru.t; 01-25-15: Order; ALAB-282 (NRCI-15/1, pp 9-10)
MONTICELLO NUCLEAR GENERATING PLANT, Unit 1: Docket 50263
Operating License: 08-05-15: Memorandum and Order: LBP-15-045 (NRCI-15/8, PP
263-10 )
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NORTH ANNA NUCLEAR POWER STATION, Units 1 and 2: Dockets 50338:50339
Construction Permit: 12-05-75: Initial Decision: LBP-75-070 eNRCI-75/12, pp .
879-93 )
NORTH ANNA POWER STATION, Units 1 and 2: Dockets 50338:S0339
Construction Permit: 09-04-7S: Order: LBP-7S-0S1 eNRCI-7S/9, pp 465-8)
Construction Permit: 09-18-75: Decision: ALAB-289 eNRCI-7S/9, pp 39S-400)
Con.tructlon Permlt:Compllance: 09-10-7S: Initial Declslbn: LBP-75-054
eNRCI-7S/9, pp 498-SS9)
NORTH COAST NUCLEAR PLANT, Unit 1: Docket S0376
Construction Permit: 08-26-75: Decl.lon: ALAB-286 eNRCI-75/8, pp 213-14)
PERKINS NUCLEAR STATION, Units 1, 2, and 3: Dockets STN 50488:STN S0489:STN
50490
Construction Permit: 12-10-7S: Decision: ALAB-302 eNRCI-7S/12, pp 8S6-7)
PERRY NUCLEAR POWER PLANT, Units 1 and 2; Docket S0440A:S0441A
Antitrust: 07-07-7S: Order: CLI-7S-D07 eNRCI-7S/7, pp 1-2)
Antitrust; 09-19-7S: Memorandum and Order; ALAB-290 eNRCI-7S/9, pp 401-3)
Antltru.t; 10-20-7S; Ruling on Sum.ary Dlspo.ltlon Motion: LBP-75-063
eNRCI-7S/10, pp 707-11)
Antltru.t: 11-26-1S: Opinion and Order: ALAB-300 eNRCI-75/11, pp 752-70)
Construction Permit: 09-09-7S: Initial Decl.lon, Supplemental Partial-site
sultabllty and environmental tlndlngs: LBP-7S-0S3 eNRCI-7S/9, pp 478-97)
Construction Permit: 10-17-7S: Memorandum and Order: ALAB-294 eNRCI-7S/10,
pp 663-7)
Construction Permit; '11-19-75: Opinion: ALAB-298 eNRCI-75/11, pp 730-9)
Construction Permit: 12-31-7S: Partial Initial DeCision, Supplement NEPA and
Site Suitability: LBP-7S-073 eNRCI-7S/12, pp 946-71)
Construction Permit. Operating License: 11-19-75: Memorandum and Order:
LBP-75-068 eNRCI-75/11, pp 818-21)
Construction Permlt:Antltrust: 07-21-7S: Ruling: LBP-7S-040 eNRCI-75/7, pp
125-30 )
LicenSing, Antitrust: 08-27-75; Ruling on Certltlcatlon Request: LBP-7S-049
eNRCI-7S/8, pp 36S-71)
PILGRIM NUCLEAR POWER STATION, Unit 2: Docket S0471
Construction Permit; 07-30-7S: Memorandum and Order: LBP-7S-042 eNRCI-7S/7,
pp lS9-171)
.
PRAIRIE ISLAND NUCLEAR GENERATING PLANT,.Unlts 1 and 2: Dockets 50282:S0306
Operating License: 08-11-75: Memorandum and Order: ALAB-284 eNRCI-7S/8, pp
191-208 )
Operating Llcen.e: 09-17-15: Memorandum and Order: ALAB-288 eNRCI-75/9, pp
390-4 )
RIVER BEND STATION, Units 1 and 2: Dockets S0458:504S9
Con.tructlon Permit: 09-02~75: Initial Declslon:Partlal eNEPA and Site
Suitability): LBP-7S-0S0 eNRCI-7S/9, PP 419-64)
SEABROOk NUCLEAR STATION, Unit. 1 and 2: Docket. 50443:50444
Con.tructlon Permit: 10-C3-15: Memorandum and Order: LBP-15-061 eNRCI-7S/10,
PP 693-701)
Con.tructlon Permit: 10-16-75: Memorandum and Order; ALAB-293 eNRCI-75/10,
PP 660-2)
Con.tructlon Permit; 10-28-1S; Memorandum and Order; ALAB-29S eNRCI-1S/10,
pp 668-70)
SOUTH TEXAS PROJECT NUCLEAR GENERATING STATION, Unit. 1 and 2: Docket.
50498;S0499
Construction Permit; 08-08-7S; Initial Decision, Partial eNEPA and site
suitability): LBP-7S-046 (NRCI-75/8, PP 271-318)
Construction Permit; 12-17-7S; Initial Decision: LBP-1S-071 eNRCI-1S/12, PP
894-921)
ST. LUCIE NUCLEAR POWER PLANT, Unit 2: Docket S0389
Con.tructlon Permit: 07-10-7S: Memorandum and Order: ALAB-280 eNRCI-75/7, PP
3-S)
SUMMIT POWER STATION, Unit. 1 and 2: Docket. S04S0:S04S1
Construction Permit: 08-01-1S: Initial Decision, Partial eNEPA and Site
Suitability): LBP-1S-043 eNRCI-7S/8, PP 215-S0)
Construction Permit: 08-0S-1S: Initial Decision, Supplement to Partial eNEPA
and Site Suitability): LBP-1S-044 eNRCI-7S/8, pp 2S1-62)
WOLF CREEk GENERATING STATION, Unit 1: Docket S0482A
Con.tructlon Permit: 11-21-15: Decision: ALAB-299 eNRCI-7S/11, PP 740-S1)

1087

FACUlTY INDEX

Operating Llcenee;Antltrust; 09-09-75; Me~orandu~ and Order; LBP-75-05Z
(NRCI-75/9. pp 459-77)
.
WPPSS NUCLtAR PROJtCT. Units 1 and 4; Dockets 50450;50513
Construction Per~lt; 07-30-75; Initial Declelon. Partial (NtPA and Site
Suitability); LBP-75-041 (NRCI-75/7. PP 131-58) _
Construction Permit; 09-30-75; Memorandum and Order; LBP-75-058 (NRCI-75/9.
PP 573-8)
Construction Permit; 12~2Z-75; Initial Decision; LBP-75~07Z (NRCI-75/1Z. PP
922-45 )
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