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PREFACE

This is the second volume of issuances of the Nuclear Regulatory Commission
and its Atomic Safety and Licensing Appeal Boards and Atomic Safety and
Licensing Boards. It covers the period from July 1, 1975, to December 31, 1975.

Atomic Safety and Licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members,
conduct adjudicatory hearings on applications to construct and operate nuclear
power plants and related facilities and issue initial decisions which, subject to
internal review and appellate procedures, become the final Commission action
with respect to those applications. Boards are drawn from the Atomic Safety
and Licensing Board Panel, comprised of lawyers, nuclear physicists and
engineers, environmentalists, chemists, and economists. The Atomic Energy
Commission first established Licensing Boards in 1962 and the Panel in 1967.

Beginning in 1969, the Atomic Energy Commission authorized Atomic
Safety and Licensing Appeal Boards to exercise the authority and perform the
review functions which would otherwise have been exercised and performed by
the Commission jn facility licensing proceedings. In 1972, that Commission
created an Appeal Panel, from which are drawn the Appeal Boards assigned to
each licensing proceeding. The functions performed by both Appeal Boards and
Licensing Boards were transferred to the Nuclear Regulatory Commission by the
Energy Reorganization Act of 1974. Appeal Boards represent the final level in
the administrative adjudicatory process to which parties may appeal. The
Commission may, however, on its own motion, direct the certification of the
record of any proceeding for review by it.

This volume is made up of reprinted pages from the six monthly issues of the
Nuclear Regulatory Commission publication Nuclear Regulatory Commission
Issuances (NRCI), for this time period, arranged in chronological order. Cross
references in the text and indexes are to NRCI page numbers, which are the
same as the page numbers in this publication.

Issuances are referred to as follows: Commission—CLI, Atomic Safety and
Licensing Appeals Boards—ALAB, and Atomic Safety and Licensing Boards—
LBP,

The summaries and headnotes preceding the opinions reported herein are not
to be deemed a part of those opinions or to have any independent legal
significance.



The material in this volume was indexed and prepared for printing by the
Energy Research and Development Administration, Office of Public Affairs,
Technical Information Center, Oak Ridge, Tennessee.
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UNITED STATES OF AMERICA CLI-75-7
NUCLEAR REGULATORY COMMISSION '

COMMISSIONERS: K
William A. Anders, Chairman
Marcus A. Rowden
Edward A. Mason
Victor Gilinsky
Richard T. Kennedy

In the Matter of

THE TOLEDO EDISON COMPANY Docket No. 50-346A
and THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

(Davis-Besse Nuclear Power Station,
Unit 1)

THE CLEVELAND ELECTRIC Docket Nos. 50-440A
ILLUMINATING COMPANY, ET AL. 50-441A

(Perry Nuclear Power Plant,
Units 1 and 2)

and

THE TOLEDO EDISON Docket Nos. 50-500A
COMPANY, ET AL. 50-501A
(Davis-Besse Power Station, July 7, 1975
Units 2 and 3)

The Commission authorizes and directs the Licensing Board to determine
whether consolidation of the Davis-Besse 2 and 3 antitrust proceedings with
the previously consolidated Perry 1 and 2 and Davis-Besse 1 proceedings is
appropriate, expressing no views on the merits of the requested consolidation.

ORDER
The NRC Staff has moved for an order authorizing and directing the Atomic
Safety and Licensing Board to decide whether consolidation of the Davis-Besse 2

and 3 antitrust proceedings with the previously consolidated Perry I and 2 and

1



Davis-Besse 1 proceedings is appropriate. The motion is supported by the
Department of Justice,” the State of Ohio, the City of Cleveland, and the
Applicants. No party has objected to the requested relief.

Accordingly, the Atomic Safety and Licensing Board previously designated
to preside over each of these proceedings is hereby authorized and directed to
determine whether consolidation of the proceedings is appropriate under 10
CFR 2.716 and to take all necessary action to effectuate consolidation if this is
required, The Commission expresses no views on the merits of consolidation of
these proceedings.

By the Commission

Samuel J. Chilk
Secretary of the Commission

Dated at Washington, D. C,
this 7th day of July, 1975



. UNITED STATES OF AMERICA : ALAB-280
NUCLEAR REGULATORY COMMISSION :

ATOMIC SAFETY AND LICENSING APPEAL BbARD )

Michael C. Farrar, Chairman!
Richard S. Salzman, Member
Dr.W. Reed Johnson, Member

In the Mat't'er"of L Dockét No. 50-389
FLORIDA POWER & LIGHT COMPANY !

(St. Lucie Nuclear Power Plant,
Unit No. 2)

Mr. Harold F. Reis, Washington, D. C., for the applicant
Florida Power & Light Company.

Mr. Martin H. Hodder, Miami, Florida,'for ‘vintervenors
Rowena Roberts and others.

Appeal Board denies intervenors’ motion for a third extension of time to
brief their exceptions, finding no new reasons offered to justify a further
extension. Appeal Board also denies without prejudice intervenors® motion for.
award of fees and expenses as premature.

MEMORANDUM AND ORDER
July 10, 1975

-

I

On F'Jvune 18, 1975, over the applicant’s objections, we granted the -
intervenors a second extension of time in which to brief exceptions, thereby
giving intervenors until July 3, 1975 for that purpose—a total of two months.
The brief they filed on that date, however, omits any discussion of five of their

!

! Mr. Farrar did not paxiicipate in this decision.



exceptions. Intervenors now ask us for an additional but unspecxﬁed time period
to brief those five. The applicant renews its objections. }

We do not think the intervenors are entitled to any further extension of their
briefing time. The Licensing Board’s decision was rendered on February 28,
1975, and served on ‘March 3, 1975. Intervenors have thus had it in hand for
more than four months, although their time for exceptions and briefs did not
technically commence to run until the applicant’s motion for reconsideration of
certain limited aspects of the decision below was acted upon on April 25, 1975.
See our order of March 10, 1975. Intervenors offer no new reason for needing
more time to complete their brief; they merely refer us once again to the
explanatxon submitted with their last request for similar relief. We then allowed
all the extra time those reasons merited and noted, accordingly, that “we do not
expect to receive another request for:an extension-of briefing time.” In the
absence of any reason which would justify yet a third enlargement of that
period, we decline to grant in.ervenors such relief.

Il

Also before us is intervenors’ motion for an.award of attorney’s fees and
witnesses’ expenses. The motion is premature. Whether this Commission is
authorized to make such awards is an open ‘question and,; moreover, one which is
now pending before the Commission in a rulemaking proceeding. We therefore
follow the course previously charted when faced with similar motions in other
cases. We deny the motion without prejudice to its renewal before the Licensing
Board-if and when the Commission authorizes such awards. See Niagara Mohawk
Power Corporation (Nine Mile Point Nuclear Station, Unit 2), ALAB-264,
NRCI-75/4R, 347,373 (1975). We thus need not and do not express any
opinion about the Commission’s authority to make an award of attorney’s fees
and expenses or about the intervenors’ entitlement to receive one.

’ . - ‘ . . t

?We also noted that the intervenors failed to file proposed findings of fact and
conclusions of law with the Licensing Board with respect to three of their five unbriefed
exceptions (Nos. 9, 10 and 43). A fourth (No. 8) is directed to the proposition that their
failure to file proposed findings and conclusions on any point is not inconsistent with
Commission rules because the Licensing Board did not direct that any be submitted. See
10 C.F.R. §2.754. The short answer is that the Board did direct all parties to file proposed
findings and conclusions within a specified time period; indeed, the record reflects not only ™
the presence of intervenors’ counsel when that order was given but his understanding and
acquiescence as well. Tr. 3369-74., Consequently, to the extent intervenors have failed to file
proposed findings, they are in default under the Commission’s Rules of Practice. We doubt
that we are obliged to consider on appeal exceptions directed to such matters in any event.
See Consumers Power Company (Midland Plant Umts 1 and 2) ALAB~123 6 AEC 331, -
332-34 (1973). .



Intervenors’ motion for another extension of time to brief their exceptions is
denied; their motion for an award of attorney’s fees and witnesses’ expenses is
denied without prejudice as premature.

It is so ORDERED.,

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Margaret E. DuFlo
Secretary to the Appeal Board

s .
S P L



UNITED STATES OF AMERICA ‘ ALAB-281
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

John B. Farmakides, Chairman
Dr. John H. Buck, Member
Dr. Lawrence R. Quarles, Member

[

In the Matter of Docket No. 50-286

CONSOLIDATED EDISON COMPANY OF
NEW YORK, INC.

(Indian Point Station,
Unit No. 3)

Upon motion by New York State Atomic Energy Council for extension of
time within which to file exceptions to Licensing Board decision (LBP-75-31),
Appeal Board, although finding the motion to be technically untimely, permits
the Council to rely on the incorrect time limits specified by the licensing board
in its decision and finds good cause for the requested extension. Appeal Board
also permits applicant to rely on incorrect time limits and to file exceptions on
that basis. :

Motion of Atomic Energy Council granted; exceptions of applicant accepted
as timely.

RULES OF PRACTICE: TIME LIMITS FOR FILING EXCEPTIONS

Where the Commission’s rules specify that certain time limits for filing
exceptions are to be applied to all initial decisions rendered on or after a
specified effective date, a licensing board must comply. 10 CFR §2.762.

RULES OF PRACTICE: EXTENSIONS OF TIME FOR FILING EXCEPTIONS
Requests for extensions of time to file exceptions to licensing board

decisions are to be determined by the Appeal Board.

RULES OF PRACTICE: REQUIREMENTS OF DECISIONS

The rules of practice specifically require that licensing board decisions
specify the time limits within which exceptions shall be filed. 10 CFR
§2.760(c)(4).



MEMORANDUM AND ORDER
July 11, 1975

By telegram dated July 3, 1975, confirmed by a written motion of the same
date, both received on July 7, 1975, the New York State Atomic Energy Council
(Council) moved for an extension to July 18, 1975 of the time within which it
might file exceptions (with supporting brief) to the Licensing Board’s decision of
June 12, 1975 (LBP-75-31, NRCI-75/6 593). This memorandum and order
confirms and amplifies our telephone communication on July 8, 1975 to all
parties advising that the Council’s motion had been granted.

Any exceptions to the June 12, 1975 decision which the Council wxshed to
submit should have been filed by June 23, 1975 (with supporting brief filed by
July 8, :1975), as required by Section 2.762 of the Commission’s Rules of
Practice (10 CFR §2.762 (1975)). A request for extension of time for filing
exceptions should have been in our hands by June 20, 1975. Hence, technically,
the Council’s instant motion is untimely and might be rejected on that basis
alone,

There is a further consideration, however, which must be taken into account.
In its June 12, 1975 decision, the Licensing Board ruled that exceptions (and a
supporting brief) need not be filed within the time period now provided by the
Rules of Practice. Rather, the Board determined that the rules in effect at the
time of the Commission’s Notice of Opportunity for Hearing (October 1972)
were applicable.’ As its reason, the Board opined, without elaboration, that

. [d] ue process prohibits the application of the more restrictive time periods
prescribed by the 1973 amendment to a pending proceeding.”

Apart from the fact that we can see no plausible basis for the Licensing
Board’s view, the Commission itself has specified that the current rules,
including those relating to time limits for filing exceptions, are to be applied to
initial decisions rendered on or after March 2, 1973 (38 F.R. 5624 (March 2,
1973)).2 That directive was binding upon the parties and the Board.

Although its motion is untimely, the Council had good reason (absent
guidance of the type herein provided) to assume that it could rely on the
appellate time limits specified by the Licensing Board. For the rules specifically
require that decisions specify the time limits within which exceptions shall be
filed. 10 CFR §2.760(c)(4). Duquesne Light Co. (Beaver Valley Power Station,
Unit 2), ALAB-240, RAI-74-11 829, 830, n.3 (November 8, 1974). In the

INRCI-75/6 593, 605, n. 21, Thus, exceptions and briefs in support thereof would be
due within 20 days after service of the decision (25 days in the case of the NRC staff).

2In this connection requests for extension of time to file exceptions are to be
determined by the Appeal Board.



particular circumstances, therefore, we are inclined to permit the Council to rely
on those time limits and, under such limits, the request for a time extension was
timely filed on July 3, 1975. We have considered and acted upon the request in
that context.

Good cause having been demonstrated, the requested extension is granted,
Any exceptions of the Council, with supporting brief, must be filed by July 18,
1975. .
Because of the same circumstances, the exceptions filed by the applicant on
July 7, 1975 were likewise untimely. However, under the time limits provided
by the Licensing Board, such exceptions would have been timely filed. For the
reasons we have set forth above, we accept applicant’s exceptions as timely,

It is so ORDERED. :

1t - . Dot N ¢ - , .
Lo .~ . . .FOR THE ATOMIC SAFETY AND
- LICENSING APPEAL BOARD

* Margaret E. DuFlo
Secretary to the Appeal Board
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Alan S. Rosenthal, Chairman
Michael C. Farrar, Member
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I the Matter of I " Docket Nos. 50-329A
50-330A

“CONSUMERS POWER COMPANY

(Midland Plant, Units 1 and 2)

Appg’:él'Boar’d r%itiﬁes éppea} and briefing schedule proposed by the parties.

RULES OF PRACTICE: APPELLATE PROCEDURE

Vo .

An independent appeal from an initial decision may normally be taken only

by a party aggrieved by the result of such decision. Upon appeal by some other

party, however, a party satisfied with the result may nonetheless challenge any

or all of the findings of fact or conclusions of law upon which such decision rests
while defending the result.

ORDER
July 25, 1975

On July 18, 1975, the Licensing Board rendered its initial decision in this
antitrust proceeding involving Units 1 and 2 of the Midland Plant. In view of the
number and complexity of the issues presented in the proceeding and decided by
the Board in its lengthy opinion, and the voluminous evidentiary record adduced
below, it is patent that there must be an enlargement under 10 CFR 2.711(a) of
the time periods prescribed by 10 CFR 2,762 for the various steps in the
appellate process.. The parties have now jointly submitted to us a proposed
schedule for the filing of exceptions to the initial decision and the briefing of
" any appeal or appeals which may be taken. In the totality of circumstances, we
deem the agreed-upon schedule to be entirely reasonable and, accordingly, it is
hereby ratified. Its provisions are as follows: ‘

1. September 8, 1975—-The ﬁlmg of exceptions to the mmal decxslon by any



party deeming itself to be aggrieved by the result reached in that decision. See
Toledo Edison Co, (Davis-Besse Nuclear Power Station), ALAB-157, 6 AEC 858
(1973).1

2.November 3, 1975-The filing by the appellant(s) of the brief(s) in
support of its (their) exceptions.

3. January 5, 1976—The filing by the appellee(s) of the brief(s) in opposition
to the exceptions filed by appellant(s). . .

4. January 26, 1976—The filing by the appellant(s) of a reply brief(s), which
shall be confined to a response to arguments advanced in the brief(s) of the
appellee(s).

It is the present contemplation of this Board that oral argument on any
appeéal(s) which may be taken will be calendared for sometime during the latter
half of ‘February, 1976. At least three weeks advance notice of the precise date
of argument will be provided to the partles -

It is so ORDERED.

FOR THE ATOMIC SAFETY AND
“"LICENSING APPEAL BOARD

~ Margaret E. DuFlo
Secretary to the Appeal Board

11t is often the case that a party will be entirely satisfied with the result but, at the same
time, will not subscribe to some of the findings of fact or conclusions of law contained in
the initial decision. In such circumstances, although normally precluded from taking an
independent appeal, that party will be free to challenge any or all of those findings or
conclusions in defending the result (should it be appealed by some other party which is
seeking a different result). See Niagara Mohawk Power Corp. (Nine Mile Point Nuclear
Station, Unit 2), ALAB-264, NRCI-75/4R 347, 357 (April 8, 1975). In the event that the
appellee(s) should pursue this course here, the appellant(s) will have an opportunity to
respond to the challenge by way of the reply brief(s).

10



UNITED STATES OF AMERICA ALAB-283
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Richard S. Salzman, Chairman
Dr. Lawrence R. Quarles, Member
Michae! C. Farrar, Member

1

‘In the Matter of A ' Construction Permit

o Nos. 81 and 82
CONSUMERS POWER COMPANY {Show Cause)
(Midlland Plant, Units 1 and 2)

Upon its review sua sponte of a Licensing Board determination (LBP-74-71)
in a “show cause” proceeding that the licensee’s quality assurance program
satisfied the Commission’s safety regulations, the Appeal Board rules that (1) the
Licensing Board’s error in relieving the licensee of the burden of proof of
compliance with those regulations was harmless in the circumstances of the case
and (2) the Board’s findings and conclusions were warranted by the record.

Initial decision and denial of reconsideration (LBP-75-6) affirmed.

RULES OF PRACTICE: BURDEN OF PROOF

The party licensed to construct a nuclear power facility has the burden of
proving compliance with the Commission’s safety regulations when ordered to
show cause why its license should not be revoked or modified for noncom-
pliance with those regulations. Administrative Procedure Act §7, 5 US.C.
§556(d); Atomic Energy Act §185,42 US.C. §2235.

RULES OF PRACTICE: ORDER TO SHOW CAUSE . .

The licensing board properly refused to dismiss a “show cause” proceeding
ordered by the Commission to determine whether the licensee was complying
with Commission safety regulations in constructing a nuclear power facility
notwithstanding the absence of any party supporting the show cause order,
because the licensee has the burden of proving its compliance with those
.regulations.

11



DECISION
July 30, 1975

In December 1973, the ‘AEC Director of Regulation ordered Consumers
Power Company (the licensee) to “show cause” before him why construction of
its nuclear power generating facrhty at Midland, Michigan, should not be
suspended for failure to comply with the Commission’s “quality assurance”
regulations, 10 C.F.R. Part 50, App. B.! The Commission referred the Director’s
order to the Licensing Board for an evidentiary hearing, instructing the Board to
determrne (1) whether the licensee was implementing its quality assurance
program in accordance with the governing regulations and (2) whether there was
reasonable : assurance that 1t would continue to do so throughout the remainder
of the construction process.?

Hearings were held as directed on the order to show cause. In due coursé the
Licensing Board rendered an initial decision which answered both questions
posed by the Commission affirmatively.> The Board subsequently denied a

" petition, based on newly discovered evidence,” to reopen the record and
reconsider its decision.* These actions of the Licensing Board are now before us
for revrew '

1. BACKGROUND

When used wrth reference to the construcuon of a nuclear power plant,
1-*“quality assurance’ in Commission parlance -

comprises all those planned and systematic actions necessary to provide
- . adequate confidence that a structure, system, or component will perform
" satisfactorily in service. Quality assurance includes quality control, which

comprises those quality assurance actions related to the physical character-

istics of a material, structure, component, or system which provide a means

to control the quality ‘of- the material, structure, component, or system to

predetermined requirements.’

4

. "The “show cause” order was authorized by section 2.202 of the Commission’s
regulatrons 10 C.F.R. §2.202. See Consumers Power Company (Midland Plant, Units 1 and
"2), CLI-73-38, 6 AEC 1082 (1973).

2See Consumers Power Company (Midland Plant, Units 1 and 2), CLI-74-3, 7 AEC 7
(1974).

SLBP-74-71, RAI-74-9, 584 (September 25, 1974).

4 LBP-75-6, NRCI-75/3, 227 (March 5, 1975).

$10 C.F.R. Part 50, App. B., Introduction.
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. Quality assurance (including quality control) is an important element of the |,
Commission’s defense-in-depth approach to nuclear safety. Accordingly, every -
utility seeking a license to construct a nuclear plant must develop.a-quality
assurance program tailored to the proposed plant, which program must be
detailed in the licensees Preliminary Safety Analysis Report (PSAR) to the .
Commission. The .adequacy. of that program is then -tested against the quality
assurance regulations both in theory and as put into practice during construc-
tion. . ' v, ..

. As our own decisions attest, the construction history of the Mldland plant is
surfeited with quality assurance difficulties.® The full record of events
culminating in the “show cause™ proceeding below is chronicled in the Licensing
Board’s initial decision.” For our purposes it is sufficient to note that the Appeal
Board which reviewed the Licensing Board’s approval of the Midland construc-
tion permits® found the licensee’s quality assurance program.at that site:
seriously deficient in -several respects.” The Appeal Board accordingly directed
certain corrective actions be taken as a condition of .allowing the Midland
construction permits to stand and imposed-certain reporting requirements with :
respect thereto on both the licensee and the staff.'® After.a series of further
decisions on various other aspects of the Midland quality assurance program, the .
Appeal Board affirmed the decision authorizing the Midland construction
permits.'! In so doing, that Board credited representations made to it that the:
licensee’s quality assurance program would thereafter be satisfactorily orgamzed
and properly maintained."?

The Appeal Board’s final decision in Mzdland was rendered on 0ctober 5,
1973.'3 On November 13, 1973, after the Board’s formal jurisdiction over the”
case had ended,'* AEC staff mspectors reported still more instances of
noncompliance with the quahty assurance regu]atrons at the Midland srte, this
time principally involving “cadwelding” operatlons 15 Upon learning of that
report the members of the Midland Appeal Board on November 26 1973 sent a.

* 8See Consumers Power Company (Midland Plant, Units 1 and 2), ALAB 106, 6 AEC
182 (1973); ALAB-132, 6 AEC 431 (1973); ALAB-147, 6 AEC 636 (1973). and
ALAB-152, 6 AEC 816 (1973).

7See RAI-74-9, 584, supra, n. 3. . ’

8 1BP-72-34, S AEC:214 (1972). That decrsron was not rendered by the same chensmg
Board which handed down the *‘show cause” decision now before us. . LT

% ALAB-106, supra, 6 AEC 182, o - A '

Yord. at 186.

11 See ALAB-147, supra; ALAB-152, supra; and ALAB-160, 6 AEC 1002 n.l (1973)

125ee ALAB-162, 6 AEC 1139 (1973).. . I BETE

- 13 ALAB-152, supra, 6 AEC 816. : ' ‘

14See ALAB-162, supra, n.12. . Y
15 Cadwelding is a process by which metal bars used rn reinforced concrete construction
are fused together. Dotson, p. 30, following Tr. 597. ot
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memorandum to the Director of Regulation commenting unfavorably on this
latest development expressing dismay that it should have occurred, and urgmg
corrective action.!

Prompted by the inspection reports and the Appeal Board memorandum, on -
December 3, 1973 the Director ordered the licensee to suspend cadwelding
operations and to show cause before him why all ‘construction activities at the
Midland site should not be stopped until its compliance with the quality
assurance regulations could be established. On December 17th, after a further
inspection, the Director modified his show cause order to allow the resumptlon
of cadwelding acuvmes 38 F.R. 35345 (December 27, 1973). ’

The “show cause™ order (to which a copy 'of the Appeal Board memo- -
randum was attached) also gave the licensee or “any interested person” twenty
days within which to request a Commission hearing on the matter. 38 F.R.
33515. (December 5, 1973). Thereafter, at the request of the Saginaw In--
tervenors (parties to the original Midland construction permit hearings),! 7. the
Commission referred.the show cause order for an evidentiary hearing before a
Licensing Board newly constituted for that purpose.-7 AEC 7 (January 21,
1974).'® Construction of the Mldland facility was permltted to proceed in the
interim. .

2. THE PROCEEDINGS BELOW

(2) The parties. In addition to the licensee and the regulatory staff, Bechtel
Professional Corporation and Bechtel Power Corporation (the licensee’s
archxtect-engmeers for the Midland project) and the Saginaw Intervenors were
made parties to the show cause proceeding.'® The Saginaw group advised the
Licensing Board that they would not participate unless the Commission granted
their petition for an award of attorney’s fees and expenses. The Commission,
however, denied that petition for want of a sufficient showing of need.?°®
Thereafter Saginaw remained away from the hearing and tendered neither

1 ¢The memorandum was not sent under the Board’s adjudicatory authority, which had
terminated. A copy of the memorandum was also sent to the lead Commissioner for
regulation. Having delivered their missive, those individuals disqualified themselves from any
additional participation in the case and have not been further involved in this matter.

Y7Comprised of Saginaw Valley Nuclear Study Group, Citizens Committee for
Environmental Protection of Michigan, Sierra Club, United Automobile and Aerospace
Workers of America, West Michigan Environmental Action Council, and University of
Michigan Environmental Law Society.

1®The Commission decision also denied the Saginaw Intervenors’ petmon to revoke the
construction permits and the licensee’s motion to dismiss the order to show cause.

' *The Dow Chemical Corporation, a party to the original construction permit hearing,
was named a party also, but elected not to participate. Tr. 31. .

39The Commission noted that two of the Saginaw Intervenors, the U.A.W. and the
Sierra Club, had substantial assets. See CLI-74-26, RAI-74-7, 1 (July 10, 1974). "
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witnesses nor evidence, attempted no cross-examination, and filed no proposed
findings of fact or conclusions of law. The Board below nevertheless declined to
dismiss them as formal parties in the show cause proceeding.?*

« (b) The burden of proof. The Licensing Board had ruled mmally that the
burden of proving compliance with the Commission’s quality assurance
regulations and establishing reasonable assurance of continued future com- .
pliance—the issues referred to the Board by.the Commission—Ilay:on-the
licensee. Tr.48-49, 68. Later in the proceeding, however, on the licensee’s
motion, supported by Bechtel and the regulatory staff,2? the Board reversed its
ruling and held the burden of proof to be on the proponents of the show cause
order. The Board indicated that the staff, as the initiator of the show cause
order, and the Saginaw Intervenors, who had requested a hearing on that order,
were the proponents. LBP-74-54, RAI-74-7, 112 (July 12, 1974). The regulatory
staff, however, had apprised the Licensing Board on March 28, 1974, that it no
longer favored the show cause order. Tr. 32-33, 48-49, 163-64. Bechtel, the
licensee’s architect-engineer was, of course, not its proponent. This left the
Saginaw Intervenors. But they had previously informed the Board that they
would not participate without an award of funds from the Commission. Tr.-
152.53. As we mentioned, however, that award had been denied two days before
the Board reversed itself on the burden of proof question.?® Consequently, the
show cause order did not enjoy the support of any party active in the
proceeding. : :

(c) The hearmg Notwrthstandmg that at the begmning of the trial no party
was supporting the show cause order, the Licensing Board denied motions to
dismiss the hearing for failure to carry the burden of proof.?* Instead, it
cautioned the parties that it was “fully prepared to assess the evidence submitted
in this proceeding and reach [its] own judgment of whether or not the
Consumers Power Company permits should be modified, reversed, or in any way
affected by the record that we develop here.” Tr. 155. Accordingly, during the
course of the three day hearing which followed, the three parties other than
Sagmaw proceeded to produce witnesses and documentary evidence responsrve ‘
to the questions propounded by the Commission.

(d) The Licensing Board’s initial decision. Based on its evaluation of the
evidénce adduced before it, the Licensing Board found the licensee to be
currently ‘implementing its quality assurance program in comphance with
Commission regulations™ and that “[t]here is [now] reasonable : assurance that
such 1mplementatlon will continue throughout the construction process,” even
though “there have been questions [about the licensee’s] compliance and

21 See RAI-74-9 at 592 and Tr. 162.

23The Saginaw Intervenors filed no response to this motion.
238ee note 20, supra.

248ee RAI-74-9 at 592.

15



.. attitude regarding QA in the past.” RAI-74-9 at 609-10. For these reasons °
the Board concluded that there was no cause to suspend, modify or revoke the
Midland construction permits; it therefore ordered the proceeding closed. /bid.

(€) Saginaw’s motion to reconsider. The initial decision was rendered’ on
September 25, 1974; on September 30th the Saginaw Intervenors petitioned the -
Board -below to reopen the record and reconsider that decision. The petition -
rested : entirely on a.suit brought by the licensee against Bechtel claiming .
$300,000,000 in damages on allegations that Bechtel had negligently performed .
and otherwise breached its contract to construct another nuclear power facility
(Palisades) for the licensee. Saginaw asserted, in substance, that these allegations :
negated the evidence of Bechtel’s ability to perform quality assurance functions
satisfactorily at the Midland facility and also undercut the Board’s finding of
reasonable assurance that those . functions will be- properly rmplemented
throughout the remainder of the construction period. : .

The Licensing Board denied the motion on the merits on -the ground that '
even if true, the matters in the licensee’s complaint against Bechtel would not -
affect the decision in the case at bar. The Board stressed.that the litigation
involved an entirely different plant, did not encompass the quality assurance
matters at issue in this case, and, whatever their past difficulties, the record
“convincingly established” that the present relationship between the licensee..
and - Bechtel,  together with the Commission’s inspection program, could .
reasonably be relied upon to provide a satisfactory quality assurance program in
the future at Mrdland LBP-75-6, NRCI 75/3, 227 (1975) L

. [P o . P
11 .
This matter mmally came before ‘us on exceptions filed by the Sagmaw
Intervenors.2® Because of their failure to comply with the Commission’s Rules
of Practice governing proceedings before us, however, they were drsmrssed as
partres to this case.2® Nonetheless, we have followed our customary practice in
uncontested cases and reviewed the entire record suasponte. We conclude
therefrom, first, that the chensmg Board erred in relieving the licensee of the
burden of proof in this show cause proceeding; second, that the error was,
rendered harmless by ‘the manner in whrch the Board conducted the evrdentrary
proceedmg, and, third, that the initial decision and the denial of the motion to i
reconsrder were warranted on this record. Accordmgly, we afﬁrm K

v

25We had extended the time to file exceptions to the initial decision until after the
Licensing Board disposed of the motron for reconsrderatlon ALAB- 235 RAI-74-10 645
(1974). ) .

2¢The reasons for our actron are explamed in the oprmon which accompamed the
dismissal order. ALAB-270, NRCI-75/5, 473 (1975). L .
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1. The Board below, accepting the arguments of the licensee and Bechtel,
held that section 7 of the Administrative Procedure Act (5 U.S.C. §556(d))
placed the burden of proof on the proponents of the show cause order, in this
case the Saginaw Intervenors and the regulatory staff. We do not agree. .

To be sure, the APA—including section 7—applies to Commission
adjudicatory proceedings.?” The rule laid down by section 7, however, contains
an important qualification: “Except as otherwise provided by statute, the
proponent of a rule or order has the burden of proof.”” (Emphasis added). As the
parties and the Board below appear to have overlooked, a Commission
proceeding such as the one at bar, convened to determine whether a utility is
constructing a nuclear power facility in compliance with the Commission’s
safety regulations, falls within that exception. This follows from the nature of
the two-step licensing process Congress established in the Atomic Energy Act.
Under section 185 of that Act,?® “issuance of a construction permit does not
make automatic the later issuance of a license to operate” the nuclear power
plant. Power Reactor Development Co. v. Electricians, 367 U.S. 396,411 (1961).
Rather, when the plant is constructed, the utility must return and *“ask the Com-
mission to grant ... a license to operate the facility.” Id. at 405. For that pur-
pose, the utility must come forward with sufficient information to establish
(among other things) “that the facility authorized [by.the construction permit]
has been constructed . . . in conformity with the ... regulations of the Commis-
sion, ... .”42USC. §2235 -

It is settled that a utility seeking permission to bunld a nuclear power plant
carries the ultimate burden of proving compliance with all applicable Com-
mission regulations at both ends of the licensing spectrum—the initial
construction permit phase and the concluding operating license phase. Maine
Yankee Atomic Power Company (Maine Yankee Atomic Power Station), ALAB-
161, 6 AEC 1003, 1018 (1973). See also Power Reactor Development Co. v.
Electricians, supra, 367 U.S. at 405; Cities of Statesville, et al. v. AEC, 441 F.2d
962, 983 (D.C. Cir. 1969). In these circumstances we cannot perceive why the
legislature would have wanted that burden shifted elsewhere if a question of
compliance arises in the intervening construction phase. As the Seventh Circuit
cogently observed in analogous circumstances: “we see no reason why the
location of the burden of proof should depend on the timing of the [agency’s]
first awareness of a compliance problem,... .” Stearns Elec. Paste Co. v.
E.P.A., 461 F.2d 293, 305 n.38 (1972).2°

278ee 42 U.S.C. § 52231 and 2236.

1842 US.C. §2235.

39 Stearns involved a deregistration proceeding under the Federal Insecticide, Fungicide
and Rodenticide Act, 7 U.S.C. §135. The court went on to hold that “whether the
Administrator discovers the hazard at the time of registration or later, Congress intended
that the registrant have the burden of proving compliance with the provisions of the
statute.” 461 F.2d at 305 n. 39. Accord, Environmental Defense Fund, Inc. v. Ruckelshaus,
439 F.2d 584, 593 (D.C. Cir. 1971).
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The result we reach does not conflict with the hearing examiner’s decision in
New York Shipbuilding Corporation, 1 AEC 707 (1961),3° relied upon by the
Board below. The examiner held in that show cause proceeding that the
Administrative Procedure Act placed the burden of proof upon the staff. Id. at
708. But, -unlike the case at bar, New York Shipbuilding was a proceeding to
revoke an 'AEC by-product material license. Consequently, it did not involve the
statutory provisions applicable to construction cases that govern our decision
here. See 42 U.S.C. §2235.

The other cases cited in the Board’s opinion are no more persuasive. They
are decisions under different statutes administered by other agencies which,
moreover, turn on economic rather than public health and safety considerations.
They are therefore not material to the Atomic Energy Act issue before us. Under
that Act, where the Commission-orders a party licensed to construct a nuclear
facility to “show cause” why its license should not be suspended (or otherwise
modified or revoked) for not complying with the Commission’s safety
regulations, the burden of proving compliance rests on the licensee. Thus this
case falls within the exception in section 7 of the APA, ]

2. Which party bears the evidentiary burden becomes a significant question,
of course, only where the evidence on an issue is evenly balanced or if the trier is
in doubt about the facts. Absent that balance or doubt, the question is
immaterial®* In this case, the Licensing Board 'did not turn its decision on the
allocation of that evidentiary burden but expressly denied the licensee’s motion
to dismiss for failure to meet the burden of proof.3? Instead, the Board called
upon the licensee, the licensee’s architect-engineers and the staff to explain the
circumstances surrounding the quality assurance problems at the Midland plant.
The parties did so by supplying knowledgeable witnesses who'testified at length
not only on examination by counsel but in response to interrogation by the
.Board itself. The effect of adopting this procedure was to reduce the Board’s
ruling on burden of proof to dictum, thereby rendering harmless its erroneous
holding on the question.>3 We therefore tum to an examination of the record
on whlch the Board’s decision actually rests. ‘

3%Reversed in part on other grounds by the Commission, 1 AEC 842 (1961).

3t See Liberty Mutual Insurance Co. v. Sweeney, 216 F.2d 209, 211 (3rd Cir. 1954);
McCormick, Evidence, § 307 (1954 ed.).

328ee RAI-74-9 at 592,

33We have, nevertheless, elected to discuss the burden of proof question at some length.
It is an important one and we do not wish other parties to be misled by the published
opinion below (RAI-74-7, 112), which we hereby disapprove.

34We think the Board exercised sound judgment in refusing to decide this important
case on a legal technicality. As that Board perceptively observed, *substantial public interest
questions existed regarding Consumers’ compliance with Commission quality assurance
requirements and Consumers' implementation of its quality assurance program,” and, in
light of that interest, “a determination is warranted on the record ... [on those issues).”
RAI-74-9 at 592,
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3. There were no parties at the hearing actively supporting the order to show
cause. Saginaw had dropped out (see pp. 14-15, supra) and the staff had come
around to the position that the licensee had the Midland quality assurance
problems under control again and a hearing was therefore unnecessary.>® Given
the circumstances of this case, we pass the question whether the Director of
Regulation should have thus changed his position 180 degrees after the
Commission had referred his show cause order to a hearing and we proceed
directly to a consideration of the record.3®

The evidentiary hearing consumed three trial days. Testimony was taken
from 20 witnesses, filling nearly 600 transcript pages, and some 276 exhibits
were received into evidence. The licensee presented four witnesses: its senior vice
president in charge of the planning, construction, operation, and maintenance of
its electric generating and transmission facilities; its vice president responsible for
all design, construction, and quality assurance activities at the licensee’s nuclear
plants; its official responsible for quality assurance implementation and

35MR. MURRAY [staff counsel]: Yes, Mr. Chairman, and this is a very important
point and although | am sitting on petitioner’s side of the table here, we are really not
Petitioners in this proceeding. The posture of the matter is this: The Director of
Regulation issued an order to show cause, received an answer to that order to show cause
[and] was in the process of pondering that answer when the Commission granted a
request of the Intervenor for a hearing.

We are still in the process of pondering that answer. At this stage, however, if you want
a preliminary view, we are sort of satisfied with it. And that is how we will present our
evidence. Tr. 32-33 (March 28, 1974).

* * *
MR. MURRAY: | should, perhaps, add for the record, Mr. Chairman, that the date
that—the schedule that the Staff is proposing is not, repeat, not out of any concern
that construction is continuing. As | indicated at the outset, we are satisfied that the QA

and QC problems there are now under control. Tr. 65.
* * *
MR. MURRAY: Mr. Chairman, | wonder if | might tender one small but to the Staff

very important emendation in your opening remarks?
CHAIRMAN GLASER: All right.

MR. MURRAY: You said that the Staff decided that an order should never have been
issued. | think, rather, what we decided was that the response to the show-cause order
was adequate and did indeed show cause why they should not be shut down. Tr. 163
(July 16, 1974).

38 The regulatory staff had publicly announced at the Licensing Board’s March 28, 1974
hearing that it did not expect to support the Director’s show cause order notwithstanding
that the Commission had referred it for a formal hearing. See note 18, supra. We may
reasonably assume that the Commission was aware of this reversal of position; certainly its
attention was specifically drawn to it by Saginaw’s May 11, 1974 motion for fees and
expenses. In the circumstances, we take the Commission’s silence as acquiescence.
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compliance at the Midland plant; and (at the specific request of the Board) its
administrator in charge of licensing for all its operating nuclear plants. The five
witnesses called by the staff included three AEC inspectors from the regional
office with responsibility over the Midland plant; the Director of that office (at
the Board’s request); and the Director’s technical assistant. Bechtel presented a
total of eleven witnesses with a variety of quality assurance and quality control
responsibilities at the Midland plant and at other nuclear facilities designed or
constructed by that firm. '

The testimony covered a broad range of quality assurance matters with the
Licensing Board taking an active part in the inquiry. The Board probed, among
other things, into the circumstances surrounding the deficiencies specifically
mentioned in the “show cause” order, the results of subsequent staff inspections
of each deficiency, the effectiveness of the staff’s inspection program, the steps
taken by the licensee and Bechtel to correct the defects in the Midland quality
assurance program, the licensee’s present quality assurance organization,
procedures, and activities, the attitude of the licensee’s senior management
toward quality assurance matters and compliance with Commission regulations,
the licensee’s past quality assurance performance, and the measures it was taking
and which would be taken to insure future compliance with the Commission’s
regulations.

Despite the handicap under which the Licensing Board labored, i.e., the
absence of any party before it interested in bringing out information adverse to
the position of the staff, licensee and Bechtel, it is apparent from a reading of
the record that the Board made a determined effort to insure that the issues
- were thoroughly explored. If that exploration did not go as deep in some areas
as it might have, that fault is not of the Board’s making.

On the basis of the record thus developed, the Board found that the licensee
is now implementing its quality assurance program in accordance with the
Commission’s regulations and that it can reasonably be expected to continue to
do so. The Board’s carefully detailed decision contains findings which support its
conclusions on those issues and each finding is in turn backed by appropriate
references to relevant portions of the record. RAI-74-9 at 592-609.

We have reviewed the evidence carefully. On the basis of that examination,
for the reasons stated in the initial decision we agree that the Board’s findings
and conclusions are warranted and the issues referred to it are correctly resolved
in light of the record. We need only note our concurrence in the Licensing
Board’s carefully drawn opinion.

4.In its March 5 order, NRCI-75/3, 227, the Board denied Saginaw’s
petition to reopen the record and reconsider its initial decision on the basis of a
recent lawsuit filed by the licensee against Bechtel. The suit alleged negligence
and breach of contract on Bechtel’s part in serving as the licensee’s architect-
engineers at the Palisades nuclear plant. Among other things, the complaint
charged Bechtel with negligent performance of quality assurance and quality
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control functions at that facility. Saginaw argued that these matters were
relevant to the issue of Bechtel’s ability to perform its quality assurance
responsibilities at Midland and warranted reopening this proceeding.

The Licensing Board determined that Saginaw’s “new evidence,” even if
true, would not affect the decision in this proceeding.3” That ruling was
founded upon the Board’s belief that (1) the issues raised in the Palisades lawsuit
were different from those raised in this show cause proceeding, and (2) it was
clear from the record here that the Consumers-Bechtel relationship and the
staff’s inspection program gave reasonable assurance that the quality assurance
program at Midland would be implemented in conformity with the Commis-
sion’s regulations.38

We have held that performance of quality assurance activities at one facility
is relevant in determining the likelihood of future satisfactory performance at
another. Duquesne Light Company (Beaver Valley Power Station, Unit2),
ALAB-240, RAI-74-11, 829, 833-34, 83840 (1974). In this case the Board
below had already considered the quality assurance performance at Palisades in
the course of determining whether there was a likelihood of continued
implementation of a satisfactory program at Midland.2® A stronger answer to
Saginaw’s petition was the second reason proffered by the Board. For even
assuming that all the allegations against Bechtel were true, they relate to past
activities under different circumstances. We agree with the Board below that
they are not sufficient to overcome the direct evidence in the record of this
proceeding. That evidence shows that, as a result of changes made in the
intervening years, the licensee and Bechtel have now adopted an adequate
quality assurance program and organization at the Midland plant, which, backed
by the staff’s inspection program, gives reasonable assurance of future
compliance with the Commission’s regulations. We therefore hold that the Board
below did not abuse its discretion in declining to reopen the case on Saginaw’s
petition.

III

Some observations are in order before closing our books on this matter. The
result we reach is constrained by the record before us. However, the perspective
of hindsight harshly but accurately reveals the overall history of quality
assurance actions at Midland to have been one of marginal effectiveness at
best—not only on the part of the licensee and Bechtel but, in our judgment, by
the staff as well. Given the importance of the quality assurance program in the

37NRCI-75/3 at 231.
38 1bid. .
39See RAI-74-9 at 608, par. 80.
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furtherance of nuclear safety, this long and unsatisfactory history suggests that a
fresh, hard look at the philosophy and practices underlying the Commission’s
program in this area is in order. We recommend that such a review be undertaken
by individuals divorced from direct responsibility for that program.

The decisions of the Licensing Board are affirmed.
It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Romayne M. Skrutski
Secretary to the Appeal Board
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. UNITED STATES OF AMERICA . LBP-75-37
NUCLEAR REGULATORY COMMISSION .

ATOMIC SAFETY AND LICENSING BOARD

Elizabeth S. Bowers, Chairman
Dr. A. Dixon Callihan, Member
Dr. Franklin C. Daiber, Member

In the Matter of ‘ | Docket Nos. 50-516
LONG ISLAND LIGHTING COMPANY. 50-517

(Jamesport Nuclear Power Station, July 1,1975
Units 1 and 2)

[ o B

Upon untimely petition for intervention in construction permit proceeding,
Licensing Board finds (1) that petitioner has failed to show good cause for its
late filing; (2) that it has not established the requisite interest for intervention;
(3) that it has failed to submit contentions different from those already
proposed by other intervenors (who are capable of protecting petitioner’s
interest); and (4) that prejudicial delay might occur by admitting petitioner as a
party. ‘ . - .

Petition denied. . -

ORDER RELATIVE TO THE AMENDED PETITION
_OF THE OIL HEAT INSTITUTE OF LONG ISLAND, INC.

On September 20, 1974, the Atomic Energy Commission, now the Nuclear
Regulatory Commission, published in the Federal Register a notice of Hearing on
Application for Construction Permits regarding this proceeding (39 F.R’33817).
The notice provided, inter alia, that any person whose interest may be affected
by this proceeding could file a petition to intervene no later than October 21,
1974. On March 11, 1975, the Oil Heat Institute of Long Island, Inc. (OHILI)
filed an untimely petition which alleged good cause for the late filing on the
bases that it was not aware of the Notice of Hearing and that on becoming aware
some months elapsed while it sought to have representation by counsel. The
petition alleged that it would suffer an economic loss by an anticipated major
curtailment of future customers and that there was no other means available to
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protect its interests. It also alleged that it was in a unique position to present
evidence and that its participation would not unduly delay the proceeding.

At the prehearing on March 26, 1975, the Board informed counsel for the
Oil Institute and the Applicant and Staff that there had not been sufficient time
for the Board to receive the responses to the petition prior to the prehearing and
that the Board would not act on a basis of the informational copies distributed
at the prehearing. The Applicant’s response of March 21, 1975, opposed the
petition, The NRC Staff response of March 21, 1975, stated that petitioner had
made a showing of good cause for the untimely filing and that interest had been
established, but that the petition does not meet the requirements of 10 CFR
2.714 and suggested that the petitioner be granted thirty (30) days to amend. By
Order of April 30, 1975, the Board granted the Oil Institute fifteen (15) days to
amend from the date of the receipt of the Order. -

The amended petition, dated May 16, 1975, reiterated its earlier position of
“good cause” for late filing stressing that no other group would be as adversely
affected on an economic basis. The amended petition is the’ affidavit of
William F. Kenny, I1I, Chairman of the Board of Directors of the Oil Heat
Institute of Long Island, Inc. The petition sets forth contentions a through z, aa,
bb, and cc. The Applicant’s response of May 27, 1975, stated that “good cause”
for late filing had not been established and that “interest” was questionable. The
response also stated that the contentions “merely mirrored contentions raised by
existing parties”. Applicant ' contends that “OHILI has presented no data
establishing any special competence on its part as to the resolution of its
contentions (a)—(cc)”. The NRC Staff response of May 29, 1975, repeated its
prior position that “good cause™ had been established, as well as “interest™. “In
the Staff’s view, the contentions stated in subparagraphs 5(a) through (h) of the
amended petition, relating to need for power, alternative energy sources and
alternate sites, are subject to further refinement, sufficient to satisfy the
specificity requirements.of 10 CFR 2.714(a)”. The Staff stated the OHILI
should be admitted as a party with consideration given to other contentions
after further refinement. ' ‘ .

The Board has carefully considered the criteria for consideration of an
untimely petition set forth in 10 CFR 2.714(a) and (d) and has concluded the
following:

(a)(1) The availability of other means whereby the petmoner s interest will
be protected. Since the OHILI contentions do “mirror” the contentions of
- other parties who oppose the construction of the proposed Jamesport
facility, OHILI “interest™ will be propounded by the other parties. ‘

(a)(2) The extent to which the petitioner’s pamcxpatlon may reasonably be
expected to assist in developing a sound record.
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OHILI has submitted no information which indicates that it is prepared
to go forward in support of any of its contentions to assist in developing a
sound record.

(a}(3) The extent to which petitioner’s interest will be represented by
existing parties.

While other parties have not alleged a lack of potential OHILI customers,
they share a common interest in the cancellation of the proposed plant.

(2)(4) The extent to which the petitioner’s participation will broaden the
issues or delay the proceeding.

The Board does not believe that OHILI will broaden the issues since it
has essentially adopted issues of other parties, but delay would occur if
OHILI proposes to put on a direct case on these same issues or to engage in
cross-examination of other parties’ witnesses. This could be prejudicial to
other parties.

(d)(1) The nature of the petitioner’s right under the Act to be made a party
to the proceeding.

OHILI has a “right” to be admitted as a party to this proceeding if it (1)
filed a timely petition meeting the requirements of 10 CFR 2.714(a) first
paragraph, (b), and (d) or (2) establishes its “right” under 10 CFR
2.714()(1)(2)(3)X4), (b), and (d).

(d)(2) The nature and extent of the petitioner’s property, financial, or other
interest in the proceeding.

OHILI alleges that it has a unique interest because of a potential
economic loss if possible future potential customers do not use oil heat. The
Board considers this allegation to be entirely speculative and conjectural.

(d)(3) The possible effect of any order which may be entered in the
proceeding on the petitioner’s interest.

The Board believes that its response to (d)(2) is applicable to
consideration of this statement.

In summary, the Board does not accept the allegation of good cause for the
late filing, the question of interest is not established, and the proposed
" contentions have been developed by other parties who are very capable of
thorough participation in this proceeding. The petitioner is therefore denied
party status by the Board.
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OHILP'’s right of appeal from this Order is set forth in 10 CFR 2.714a.
It is so ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Elizabeth S. Bowers, Chairman

Issued at Bethesda, Maryland
this 1st day of July, 1975.
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UNITED STATESOF AMERICA LBP-75-38
NUCLEAR REGULATORY COMMISSION

ATOMICSAFETY AND LICENSING BOARD

Samuel W. Jensch, Chairman
R. B. Briggs, Member
Dr. Franklin C. Daiber, Member

In the Matter of Docket No.50-286

CONSOLIDATED EDISON COMPANY July 3,1975
OF NEW YORK, INC.

(Indian Point Nuclear
Generating Unit No. 3)

Upon applicant’s motion for clarification of Licensing Board’s previous order
(LBP-75-31), Board finds no good cause for clarification, since previous decision
clearly authorized the issuance of a full-term full-power license only after two
stated conditions were met.

Motion denied.

ATOMIC ENERGY ACT: SCOPE OF INFORMATION
REQUIRED FOR LICENSING

While a decision to grant a fullterm license requires a licensing board to
consider all pertinent aspects of operation, including seismic matters, where an
application for a.testing license is unopposed, the board must authorize the
Director of Nuclear Reactor Regulation to make appropriate findings and issue a
license for the requested operation. See 10CFR §50.57 (¢).

ORDER DENYING MOTION =
FORCLARIFICATION

On June 23, 1975, Consolidated Edison Company of New York, Inc.
(Applicant) filed a motion for clarification of the Memorandum and Order dated
June 12, 1975, of the Atomic Safety and Licensing Board which authorized the
Director of Nuclear Reactor Regulation to issue a full-term full-power license after
two conditions were fulfilled: namely, approval, as requested by the parties to the
proceeding, by the Atomic Safety and Licensing Appeal Board of the Stipulation
executed by the parties, and determination by the Nuclear Regulatory Commission
respecting the issues on seismic matters pending before the Commission,
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The Rules of the Commission (10 CFR 2,730(e)) require that a motion
presented in writing be disposed of by a written order.

The Atomic Safety and Licensing Board finds that good cause has not been
presented by Applicant for clarification of the Memorandum and Order. While
the Licensing Board agrees in general' with some factors recited by the
Applicant regarding the historical basis for the Memorandum and Order, such
indicated agreement is not to be construed that the Director of Nuclear Reactor
Regulation is authorized to issue a full-term full-power license until the two
recited conditions are fulfilled. Applicant’s motion has assumed that priority
need not be given to the recognition that seismic matters are pending before the
Commission. Applicant states that the Licensing Board did not receive evidence
to warrant a condition to await Commission action. Such assumption and
statement defy administrative law reality.

The Licensing Board has clearly made a distinction between a testing license
and a full-term license, the latter reflecting all pertinent considerations, which are
likewise applicable to any operation. The testing license issued pursuant to 10
CFR 50.57(c) is no longer limited by the term in the regulation *, . . low-power
testing (operation at not more than 1 percent of full power for the purpose of
testing the facility) ...." The phrase following the provision for testing, i.e.,
. ..and further operations short of full power operation” has been held to
supersede the expressio unius est exclusio alterius aspect of the first portion of
the regulation. The concluding direction for action by a Licensing Board is that
if no party opposes a testing license, then the Licensing Board will authorize the
Director of Nuclear Reactor Regulation to make appropriate findings *. ..and
to issue a license for the requested operation.” ‘The Licensing Board has
proceeded as directed, and no clarification is needed.

The Licensing Board emphasizes that no full-term operating license is
authorized to be issued until the two identified conditions have been fulfilled.

No good cause being shown for clarification, the motion therefore should be
denied. .

Wherefore, it is ORDERED, in accordance with the Atomic Energy Act, as
amended, and the Rules of Practice of the Commission, the motion by Applicant
for clarification of the Memorandum and Order of June 12, 1975 is denied.

ATOMIC SAFETY AND
LICENSING BOARD
By Samuel W. Jensch, Chairman
Issued:
July 3, 1975
Germantown, Maryland

! See letter of June 25 to Applicant.
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UNITED STATES OF AMERICA LBP-75-39
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Hugh K. Clark, Chairman
J. Venn Leeds, Jr., Member

In the Matter of Docket Nos. 50-329A
50-330A

CONSUMERS POWER COMPANY
July 18, 1975

(Midland Plant, Units 1 and 2)

Upon consideration of antitrust aspects of application for construction
permits (in a proceeding where such permits had already been issued and which
was subject to grandfather clause of subsection 105¢(8) of the Atomic Energy
Act), Licensing Board finds that the activities under the licenses will not create
or maintain a situation inconsistent with the antitrust laws as specified in
subsection 105a of that Act.

Construction permits authorized to be continued as issued, without the
imposition of any antitrust conditions.

ATOMIC ENERGY ACT: CRITERIA FOR ANTITRUST REVIEW

A “situation inconsistent with the antitrust laws” means anticompetitive
conduct. In determining the existence of anticompetitive conduct, each of the
following criteria should be considered: (a) conduct which is a violation of the
antitrust laws enumerated in Section 105a of the Atomic Energy Act including
conduct heretofore determined to be unfair by the FTC pursuant to Section 5 of
the FTC Act, and (b) conduct, without necessarily having been previously
considered unlawful, (1) which offends public policy as it has been established
by statutes, the common law, or otherwise, or is within at least the penumbra of
some common law, statutory, or other established concept of unfairness;
(2) which is immoral, unethical, oppressive or unscrupulous; and (3) which
causes substantial injury to consumers or competitors or other businessmen.

ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED
ACTIVITIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWS}

Nexus exists between otherwise lawful activities under a proposed license
and a situation inconsistent with the antitrust laws, if, and only if, the said
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activities are misused so as to be a material element and a substantial factorin a
scheme or conspiracy the purpose or effect of which is to cause the creation or
maintenance of said situation.

ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED
ACTIVITIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWS

Activities under a license issued by the Commission pursuant to statute per
se cannot create or maintain a situation inconsistent with the antitrust laws.

ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED
ACTIVITIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWS|

Activities under a license issued by the Commission pursuant to statute can
create or maintain a situation inconsistent with the antitrust laws if, and only if,
such activities constitute a material element and a substantial factor in a scheme
or conspiracy the purpose or effect of which is to cause the creation or
maintenance of a situation inconsistent with the antitrust laws,

ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED
ACTIVITIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWS!

Unilateral refusal to assist competitors per se is not anticofnpetitivc conduct
and is not a scheme or conspiracy the purpose or effect of which is to cause the
creation or maintenance of a situation inconsistent with the antitrust laws.

ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED
ACTIVITIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWS.

Unilateral refusal to enter voluntarily into coordination agreements with
competitors per se is not anticompetitive conduct and is not a scheme or
conspiracy the purpose or effect of which is to cause the creation or
maintenance of a situation inconsistent with the antitrust laws,

ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED .
ACTIVITIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWS!

Unilateral refusal to wheel power for competitors per se is not anticompeti-
tive conduct and is not a scheme or conspiracy the purpose or effect of which is
to cause the creation or maintenance of a situation inconsistent with the
antitrust laws,

ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED
ACTIVITIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWS

If an applicant for a license intends to construct and operate a nuclear power
facility solely for the purpose of supplying power to its customers, unilateral
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refusal to provide its competitors with access to such facilities is not
anticompetitive conduct and is not a scheme or conspiracy the purpose or effect
of which is to cause the creation or maintenance of a situation inconsistent with
the antitrust laws.

ATOMIC ENERGY ACT: SITUATION
INCONSISTENT WITH ANTITRUST LAWS

The record in this proceeding does not disclose substantial evidence of any
fact or facts within the relevant matters in controversy which constitute a
scheme or conspiracy the purpose or effect of which is to cause the creation or
maintenance of a situation inconsistent with the antitrust laws.

ATOMIC ENERGY ACT: SITUATION
INCONSISTENT WITH ANTITRUST LAWS

Applicant’s activities under the Midland licenses are not a material element
and significant factor in any actual or alleged scheme or conspiracy the purpose
or effect of which is to cause the maintenance of a situation inconsistent with
the antitrust laws.

ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED
ACTIVITIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWS'

No nexus exists between Applicant’s activities under the Midland licenses
and any actual or alleged situation inconsistent with the antitrust laws,

APPEARANCES

Wm. Warfield Ross, Esq., Keith S. Watson, Esq., Thomas W.
Brunner, Esq., Gerald B. Wetlaufer, Esq., Toni K. Golden,
Esq., (Wald, Harkrader & Ross), and Harold P. Graves, Esq.,
James B. Falahee, Esq., and Wayne B. Kirkby, Esq., of
Counsel, for the Applicant, Consumers Power Company.

Thomas E.‘ Kauper, Esq., Assistant Attorney General,
Donald 1. Baker, Esq., Deputy Assistant Attorney General,
Joseph J. Saunders, Esq., MiltonJ. Grossman, Esq.,

Wallace E. Brand, Esq., David A. Leckie, Esq., Mark Levin,
Esq., and C, Forrest Bannan, Esq., for the United States
Department of Justice.

Ge'orge Spiegel, Esq., James F. Fairman, Jr., Esq.,
Robert A. Jablon, Esq., and James Carl Pollock, Esq.
(Spiegel & McDiarmid), for the Intervenors,
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Joseph Rutberg, Esq., Benjamin H. Vdgler, Esq., Robert J.
Verdisco, Esq.,, and Andrew F. Popper, Esq., for the
Regulatory Staff of the Nuclear Regulatory Commission.

INITIAL DECISION (ANTITRUST)

This proceeding involves the antitrust aspects of the application of
Consumers Power Company for construction permits authorizing the construc-
tion of two pressurized-water nuclear power reactors, designated as the Midland
Plant, Units 1 and 2, to be built on the Applicant’s site adjacent to the
Tittabawasee River in Midland County, Michigan. (Consumers Power Company
application for licenses for Midland Units—Docket Nos. 50-329, 50-330).

The proceeding is being held pursuant to Section 105 of the Atomic Energy
Act as amended on December 10, 1970 [42 USC 2135]. Sec. 105 is reproduced
for convenient reference in Appendix A. This statutory provision will hereinafter
be referred to as “Section 105 of the Act” or more briefly as “Sec. 105",
Appendix A also includes relevant portions of the Federal Power Act and of the
antitrust laws.

The application for license having been on file at the time of enactment of
Section 105 of the Act, this proceeding falls under the grandfather clause [Sec.
105¢(8)] and, hence, has not delayed the issuance of construction permits. Such
permits issued on December 15, 1972, were made subject to the outcome of this
proceeding.! ‘

The Attorney General of the United States, in a letter dated June 28, 1971
addressed to the Associate General Counsel of the Commission, presented his
recommendation that a hearing be held:

For the foregoing reasons, we believe that granting the license sought herein
may maintain a situation inconsistent with the antitrust laws. Accordingly,
we recommend that a hearing be held pursuant to Section 105 of the Atomic
Energy Act to provide a factual basis upon which the Commission may
appropriately determine these questions. (Emphasis added). '

! As required by the Atomic Energy Act, 42 USC §§ 2131-33, Consumers Power
Company applied to the former U, S, Atomic Energy Commission for a construction permit
on January 13, 1969. Thereafter, the Energy Reorganization Act of 1974 [Act of
October 11, 1974, P. L. 93438, 88 Stat, 1233, 42 USCA §5801] abolished the A.E.C.,
established the Nuclear Regulatory Commission, and transferred the A.E.C.'s licensing
functions under the Atomic Energy Act (including those performed by the Atomic Safety
and Licensing Boards and the Atomic Safety and Licensing Appeal Boards) to the new
Commission. For convenience, we use the term “Commission™ in this opinion to refer to
both the A. E. C.and the N.R. C.
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On the 11th of April, 1972, the Commission issued a “Notice of Antitrust
Hearing on Application for Construction Permits.” This Notice was published in
the Federal Register [37 FR 7726] on the 19th of April, 1972. That Notice
contained the following instructions to the Board established in the Notice:

The issue to be considered at the hearing is whether the activities under the

permits in question would create or maintain a situation inconsistent with

the antitrust laws as specified in Subsection 105a of the Act. In its initial
decision, the Board will decide those matters relevant to that issue which are
in controversy among the parties and make its findings on the issue,

A cardinal prehearing objective will be to establish, on as timely a basis as
possible, a clear and particularized identification of those matters related to
the issue in this proceeding which are in controversy. As a first step in this
prehearing process, the Board shall obtain from the parties a detailed
specification of the matters which they seek to have considered in the
ensuing hearing. (Emphasis added).

At the first Prehearing Conference held in Washington, D. C. on the 12th of
July 1972, the first order of business was the Petitions to Intervene filed by a
collection of municipalities and cooperatives? operating and located in the lower
peninsula of Michigan (the Petitions to Intervene were filed on September 30,
1971 and October 4, 1971). After reviewing Petitions to Intervene and the
written Answers thereto filed, and hearing oral argument, the group collectively
were admitted as one set of joint intervenors (hereinafter called “Intervenors™)
[Admission as Intervenors at Tr.33-35]. In addition to the Intervenors, the
other parties to the proceeding are the Department of Justice (hereinafter called
“Justice™), the Regulatory Staff of the Commission (hereinafter called “Staff™),
and Consumers Power Company, the Applicant for the Construction Permits
(hereinafter called “Applicant™).

As directed by the Commission and as a result of the First Prehearing
Conference, the Board issued “Prehearing Conference Order of the Atomic
Safety and Licensing Board” on the 7th day of August, 1972 stating the
“Relevant Matters in Controversy”:

The basic thrust of Justice’s case is that {a) applicant has the power to grant

or deny access to coordination; (b) applicant has used this power in an

anticompetitive fashion against the smaller utility systems; {(c) applicant’s
said use of its power has brought into existence a situation inconsistent with
the antitrust laws, which situation would be maintained by activities under
the licenses that applicant seeks. Neither the intervening parties nor the

Atomic Energy Commission’s regulatory staff enlarge this scope. Hence, the

scope of the relevant matters in controversy is as herein outlined.

2 Wolverine Electric Cooperative, Inc., Northern Michigan Electric Cooperative, Inc., and

the cities of Traverse City, Grand Haven, Holland, Zeeland, Coldwater, and the Michigan
Municipal Electric Association, .
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Essentially, this initial opinion is a determination of the broad issue based on
conclusions as to the “Relevant Matters in Controversy™ as stated in the Board’s
Order of August 7, 1972. Yet the Board recognizes a wider duty. This
proceeding is a case of first impression. Thus, the Board, in addition to the
holdings on the *Relevant Matters in Controversy”, will address itself to
alternate holdings. Some matters considered to be beyond the scope of
“Relevant Matters in Controversy” will also receive attention. At the least, any
appellate body will have the benefit of the Board’s thinking on the subjects
discussed.

During the hearing, many terms of art of the electric utility industry were
used. The meanings of these terms were not uniform, Thus, the Board defines
the terms and uses these definitions consistently throughout this opinion.

1. In the electric industry, the terms “power” and “electric energy”’ are used
interchangeably where accurate measurements are not involved. Where accurate
measurements are involved, “power” means the capacity to supply electricity
and “energy” means the quantity of electricity supplied.

2. The watt is the unit of power. (Large units of power are: Kilowatt (Kw) =
1000 watts, megawatt (Mw) = 1,000,000 watts).

3. The kilowatt hour (Kwhr) is the unit of energy. The megawatt hour
(Mwhr) = 1000 Kwhr,

4, “Generation” means the production of electric energy or power by means
of a hydro, fossil fueled or nuclear facility.

5.“Utility” means an organization, a principal business of which is
performing one or more of the following functions; e.g., generation, transporta-
tion, and sale of electric power which power is for the use of others.

6. Retail power is power sold to ultimate consumers.

7. Distribution system is a utility’s facility for the transportation of retail
power.

8. Wholesale power is power sold to customers for resale.

9. Bulk power is power supplied by a utility either (1) to its own distribution
system, or (2) to a wholesale customer.

10. Transmission system is a utlhty s facility for the transportation of bulk
power.

11. Wheeling is the transportation of wholesale power between the facilities
of two utilities over the transmission system of a third utility.

12, “Mutual Assistance” means the interchange of beneficial services
between cooperating business concerns in the same industry through an
agreement which confers on each party a benefit not attainable by such concerns
operating independently.

13. A “Mutual Assistance Agreement” is an agreement which controls the
interchange of beneficial services between cooperating concerns.

14, “Coordination” means mutual assistance in the electric utility industry.

15. Thus, “Coordination” means the interchange of beneficial services
between cooperating electric utilities through an agreement which confers on
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each party a net benefit not attainable by such electric utilities operating
independently.

16. A “Coordination Agreement” is a mutual assistance agreement in the
electric industry which confers on each party a net benefit.

17. “Emergency Energy or Power” means energy or power needed, supplied,
or received in an emergency situation, i.e., an unscheduled outage.

18. “Maintenance energy or power” means energy or power supplied or
received to replace needed energy or power which is unavailable because a
generation unit or transmission unit is out for scheduled maintenance.

19. “Economy Energy or Power’” means energy or power supplied to or
received by a utility from another utility which power costs less than the
receiving utility’s current production cost. .

20. “Dump Energy or Power” is energy or power available from a utility and
which energy or power must be produced anyway. (An example is a
hydroelectric plant which must be run to monitor river flow or lake level and the
production of energy or power is in excess of needs of the utility owning the
plant.)

21. “Diversity” means the difference in electric loads on two different
utilities resulting from noncoincident maximum load demands of two different
utilitics. -

22.5Seasonal Diversity” means diversity caused by differences in load
demand during different seasons of the year.

23. “Time Diversity” means diversity caused by differences in load demand
during the day. (Usually occurs between two time zones and if so, is called *“time
zone diversity™.) .

24, “Reserves” means extra generating capacity maintained to generate
power in the event of unexpected demand for power or loss of a generating
facility or unit or scheduled outage of a generating facility or unit.

25. “Reserve Sharing” means the sharing of reserves by two or more utilities.

26. “Unified control or economic dispatch of generation or transmission
facilities” means the control of the generation or transmission facilities of each
of two or more utilities by one central control authority.

27. “Operational Coordination” means the interchange or sharing of one or
more of the following: Reserve sharing, emergency energy or power, main-
tenance energy or power, economy energy or power, dump energy or power,
seasonal or time diversity energy or power, unified control of generation
transmission facilities.

28. “Developmental Coordination” means the joint planning of facilities. (It
may be carried out by staggered construction of facilities or by construction of a
facility as a joint venture or by a combination of both.)

20.“Firm power” means highly reliable power (obtained by adequate
reserves and suitable transmission alternatives) such that service interruptions,
even of short duration, seldom occur. While not capable of exact definition,
electric service with interruptions averaging a total of one day occurring over a
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period of seven or more years is usually considered to be firm power. Most
industrial, commercial and residential customers buy firm power,

30. Interruptable power has less reliability than firm power (usually due to
inadequate reserves) and is bought at a reduced price by industrial customers
whose operations will not be seriously damaged by interruption of service.

31. “Unit Power” means power which is available to entities entitled to
receive that power only when the designated unit is operatmg Thus, unit power
is a species of interruptable power.

A brief summary of the electric industry is used to introduce the
subject-matter herein discussed. Electric energy in commercial quantities is
produced by a stream of a fluid, either water or steam or a gas, causing rotation
of a turbine which is mechanically coupled to an electric generator. An electric
generator is a device which converts mechanical energy into electric energy. Thus
it performs the reverse function of an electric motor which latter device converts
electric energy into mechanical energy. If the fluid is water, then the generator is
called a hydro or hydroelectric unit in the industry, If the fluid is steam resulting
from the combustion of coal, oil or natural gas, the unit is called a fossil or fossil
fired unit. If the fluid is steam resulting from nuclear fission, the plant is called a
nuclear plant. If the fluid is the gases resulting from the combustion of gas or oil,
the unit is called a gas turbine generator. The commercial electric energy
produced in the United States is universally an alternating current of a frequency
of 60 hertz at some constant voltage. The user of the electric energy cannot tell
the source of the energy used to generate the electricity.

Significant differences exist in the cost of producing power, and the
availability of various fuels is subject to change.

Most customers of electric energy need or desire firm power. In order to sell
firm power, a utility must have reserve generating capacity to cope with
(1) scheduled facility shutdown for maintenance, (2)unscheduled facility
shutdown due to various causes, and (3) variations in load on the system,

For a small utility, generating and selling firm power in isolation from other
utilities, a rough rule of thumb requires that reserve generating capacity equal _
the capacity of the utility’s largest generating unit. (Actually, the rule states that
the reserve capacity should equal the largest load on a single generator. The
assumptions are that, (1) only one generator is likely to have an emergency
shutdown, and (2) the largest loaded unit may be the unit that is lost. Because
the largest unit is often the most economical unit to produce power and thus
fully loaded, the rule is often stated that a reserve equal to the rating of the
largest unit must be kept in reserve. The criterion is often called the *“largest
unit” criterion.)

For a large utility having many generating units and operating in isolation
from other utilities, the reserve generating capacity usually exceeds the capacity
of such utility’s largest unit and is expressed as a percentage of the greatest
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amount of firm power sold in any specified short (often 15 minutes) intervalin a
year. (In other words, a percentage of the annual peak requirements.)

Assuming the largest unit criterion, and all generating units of approximately
the same size, an increase in the number of generating units results in a decrease
in the percentage reserve capacity requirement. At some point, the probability
that two units are down simultaneously may become large enough to require
that the reserve capacity be equal to the capacity of the two largest units. When
the utility reaches this size, the percentage reserve may actually increase when
the next unit is added.

Much more sophisticated methods of determlmng reserves are currently in
use in the industry. The process of calculating the reserves by these methods is
quite complicated. These methods attempt to determine the probability that a
failure will occur and the reserves will not be adequate. The probability may
actually be expressed in familiar units. For example, failures may be expected to
occur such that over a 7 year period interruptions will average a total of one day.

Reserve requirements can be decreased if a way can be found to increase the
number of units. Of course, as the load grows, the number of units increases. Yet
another way is to join with a neighboring utility so that the number of units
jumps as does the load. The advantages of such an arrangement were discussed in
Gainesville Utilities v. Florida Power Corp. [402 US 515, 29 L. Ed. 2d 74, 91
S.Ct. 1592]. [1971] at page 519, footnote 3. As shown below, the decrease in
reserves if allocated to both utilities can result in each system being able to sell
more power or to have a more reliable system because each system has to carry
less reserves. If something other than the decrease in reserves is allocated, one
system may have to carry increased reserves. But if any decrease in reserves is
allocated, then each utility benefits.

. Reserves are of two types. The Supreme Court in Gamesv1lle supra at page
518, note 2, describes these: .
2. The industry distinguishes between various types of ‘“reserve”
requirements. Since time is required to start up equipment that is not
operating, a certain amount of equipment must be maintained in such a state
that it can begin generating power immediately. The industry calls these
instantaneous or “spinning” reserves, and they must be available to meet
load variations and breakdowns of equipment as they occur. A utility must
always maintain ‘spinning’’ reserves equal to the size of the largest generator
currently in service producing power, in order to protect against a
breakdown of that unit. As “’spinning’’ reserves are called upon a utility must
start up more equipment in order to maintain ‘‘spinning’’ reserves at an
adequate level. These reserves are called “quick-start” or “‘ready’’ reserves
and must be available on short notice—usually 10 minutes or less. Both
spinning and quick-start reserves are collectively referred to as “‘operating’”
reserves, in contrast to “installed”” reserves. Installed reserves refers to the
, remaining generating capacity of a utility, those generators that are.not
ready to be operated, or in operation. Accordingly, the expense associated

37



with “reserve’’ requirements includes both capital expense—building the
necessary “installed’’ reserve generating capacity—and operating expense—
running the necessary ’spinning” reserves and maintaining the readiness of
*’quick-start” reserves. In general, this opinion will not differentiate between
the different reserve requirements.

The cost of generating power has two components: (1) the demand cost,
primarily based on cost of capital invested in facilities, (demand cost continues
whether or not the facility is operated) and (2) energy cost which is the cost of
operating the facility and which includes primarily labor, overhead, maintenance
and fuel cost. Energy cost essentially is an operational cost. Fuel is the principal
energy cost for fossil facilities, when the facilitiés operate most of the time at
reasonably full load. The demand cost per Kw of installed capacity of a
particular type of generating facility tends to decrease as the size of the facility
increases. To a lesser extent, fuel consumption per Kwhr of energy produced
tends to decrease as the size of the facility increases. Such decrease in both
demand cost and energy cost is known as the economy of size or scale. However,
different types of facilities are not directly comparable as to demand cost or
energy cost. Nuclear generating facilities have high demand (capital) cost and
low energy (fuel) cost compared with fossil fuel generating facilities.

The amount of electrical energy taken by firm power customers varies from
day to day and from time to time within each day. These variations cause peaks
and valleys in the amount of electrical generation needed to supply the demand.
The quantity of energy required to meet the demand during the valleys in
demand is called the base load. Base load generating units are units that are
normally operated continually (except for maintenance and accidents). Peak
load. units are units that are operated only a part of the time and are usually
comparatively small units. Increased fuel cost is more than made up by decrease
in demand cost during periods of idleness. Thus, economy of size applies
primarily to base load generating units which operate, as nearly as possible,
continually.

A large utility, with many generating units, may employ units intermediate
in size between base load units and peaking units. To some extent, economy of
size may apply to the intermediate units. For purposes of this opinion, we shall
not again mention intermediate units, since they add nothing but complication
to an already complicated subject.

In addition to base load units and peaking units, a utility must have reserve
units which operate only a small part of the time. Reserve units are an economic
waste in two ways: (1) the depreciation and maintenance cost of such units must
be added into the selling price of electrical energy, and (2) if reserve units could
be used to generate energy, the same capital investment would produce more
electrical energy. (Moreover, human energy employed in building reserve units, if
not so employed, could be utilized to produce other desirable things.) In other
words, the greater the reserve generating capacity, the greater the economic loss.
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-The concept of using the most efficient units having the lowest overall power
production costs is called economic dispatch in the industry. Essentially,
economic dispatch means that for the loads to be supplied and for the location
of those loads, units are selected so that cost of producing the power delivered
to the loads at the various locations is minimized. This allocation of power
production may mean that some units are fully loaded while other units are not.
The reasons for differences in loading are differences in thermal efficiency of the
units (the amount of energy produced per unit cost of fuel), and the incremental
cost of transmission of the energy to the load (usually losses in power caused by
the ohmic resistance of the lines). In addition, energy may be available from
other utilities which costs less than the energy produced by the utility’s own
plants (economy energy). In that case, such energy may be procured as part of
operational coordination. A utility will at all times attempt to minimize cost of
power production.

The calculation of the best (i.e., least cost) configuration of plants is quite
complicated. Older methods of economic dispatch used mathematical tables, but
more modern methods utilize digital computers to make the calculations.

From the above, the conclusion can be reached that some units are loaded
close to the rating of the unit if the alternative is using another unit which would
result in higher costs.

At this point, these concepts should be clear:

(1) A system will have a variety of generating facilities of different size,
and producing a unit of electrical energy at a different cost.

(2) Large facilities are expected to have lower demand costs and to have
lower energy costs. ’

(3) A system with a few large generating units will require more reserves
than the same system with a greater number of smaller generating units,

(4) A system will at a minimum keep spinning reserves equal to the
largest load on a single generating facility or unit.

(5) A system should supply the loads from the most efficient generating
units on the system so that the cost of producing the electrical energy is
minimized.

(6) Supplying power from the large generating units to achieve lower
energy costs is in conflict with achieving a reliable system with adequate
reserves. . :

If a method can be found so that large efficient units can be utilized without
increasing the reserve requirements significantly, then the cost of producing
power can be decreased. Reserve sharing between two utilities is a way to
accomplish this desirable result. Once two utilities have agreed to mutual
assistance in reserve sharing, other opportunities for increasing reliability of firm
power and economy in production of firm power by mutual assistance become
apparent. In each case, the number and variety of opportunities may vary with
‘the particular circumstances.
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One opportunity is to have both systems controlled as one larger system so
that the most efficient units of the combined system are used (called joint
economic dispatch). Another is to plan a construction program of the combined
systems jointly and construct plants in time sequence. Such plants could be
larger than justified by the growth of either utility. The power from such plants
is controlled jointly utilizing joint economic dispatch. Another is scheduling
maintenance outages jointly so reserves and costs of power production are
optimized.

As an electrical utility, the Applicant is in the business of (1) acquiring firm
power by operation of its own facilities (self generation) supplemented by
purchase of firm power when needed and further supplemented by the assistance
provided by coordination agreements, and (2) selling such firm power at both
wholesale and retail. In the areas of the southern peninsula of Michigan in
which Applicant is franchised, Applicant is by far the largest utility whether
measured by generation capacity or by sales of firm power, or any other
reasonable yardstick. Impressed with these facts, the Parties have attempted to
define the relevant market in terms of electric power as a relevant product. Such
attempts ignore the material issues in controversy which are all concerned with
coordination,

RELEVANT MATTERS IN CONTROVERSY

During the First Prehearing Conference, Counsel for Justice was asked to
clarify the areas to be explored in the evidentiary hearing and he did so [Tr. 46].
The Chairman of the Atomic Safety and Licensing Board (hereinafter “Chair-
man”3) asked if Justice contemplated introducing any evidence with respect to
the Midland units creating a situation inconsistent with the antitrust laws.
Justice answered “No” [Tr. 46]. The Chairman then asked the Counsel for the
Regulatory Staff the same question and again the answer was “No” [Tr. 46].
Last, the Chairman asked the Counsel for the Intervenors the same question and
the reply was “I am in agreement with Counsel’s statement.” [Tr.46] The
Chairman then checked the replies to which all Parties adverse to Applicant
agreed, that no evidence would be introduced with respect to creating a situation
inconsistent with the antitrust laws [Tr. 4647] . The Board continued to explore
possible issues in controversy:

3Subsequent to closing of the record in this proceeding, Jerome Garfinkel, Esq., was
killed in an automobile accident.’ Reference to “Chairman”, unless otherwise noted, is to
Chairman Garfinkel. This decision is rendered by the two remaining Board Members as
stipulated by the Parties to this proceeding (Justice, September 13, 1974; Staff and
Intervenors {joint letter], September 13, 1974; Applicant, September 13, 1974), and by
Order of the Chairman of the Atomic Safety and Licensing Board Panel (September 20,
1974).
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CHAIRMAN GARFINKEL: In response tl'_len are you saying the activity that
is contrary to the antitrust laws purposes is the refusal to permit these
municipals to participate in the coordination?

MR. BRAND: [Justice] Yes, your Honor, of various types. One kind of
coordination is such reserve sharing. Another kind of coordination is what
we call coordinative development. . . . One way is to engage in joint ventures.
... Another way is the sale of unit power. ... A third way is to have
staggered development which | have just described. ... The net effect is we
take the full advantage of the new technology, but we can‘t do that unless
we have access to coordination through high voltage transmission.
[Tr. 55-56]. o ‘

* * *

MR. CLARK: [Board] Yes, but what is the situation: That is what | am
trying to find out.

MR. BRAND: {Justice] Ah, yes. The situation, as we have mentioned, more
briefly is maintenance of the power to grant or deny access to coordination.
In other words, so far as these smaller systems are concerned, the Applicant
has the power to grant or deny access to coordination.

MR. CLARK: Has the Applicant used that power?

MR. BRAND: Yes, your Honor, it has used it in an anticompetitive fashion
against the smaller systems.

MR. CLARK: And you intend to introduce evidence to that effect?
MR. BRAND: Yes, your Honor.

MR. CLARK: All right, that is one thing that you wish us to explore. You
are going to introduce evidence that the Applicant has used its power to
deny coordination activities with the smaller companies. [Tr. 59].

* * *
MR. CLARK: All right. Now what else do you suspect the Applicant of
having done which is in violation of the antitrust laws?
-MR. BRAND: 1 think that forms the basié thrust of our case.
MR. CLARK: That is the thrust of your case?

MR. BRAND: Yes, your Honor. Now there will be evidence to show what
has created the situation which the Applicant now uses to maintain its
position. [Tr. 60]. o .
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CHAIRMAN GARFINKEL: It is not a question of relief. The question is the
maintaining of a situation that is bothering us, and the question comes out
we are interested in that situation. In your brief, you talked about the
situation prior to the operation of the plant. [Tr. 65]). ’

DR. LEEDS: [Board] So it would be things that have happened in the past
that would tend to maintain, and the injuries that were created in the past?

MR. BRAND: Your Honor, the situation was created in the past. The
installation of the Midland unit would maintain the situation, because by its
very installation Applicant demonstrates its own power to use large units and
maintain its cost advantage and prevent the proposed intervenors from doing
so—excuse me-—the intervenors from doing so, [Tr. 65-66).

CHAIRMAN GARFINKEL: ... Do you have any comments, any additions
you want to make?

MR. RUTBERG: [Staff] No, Mr. Chairman.

CHAIRMAN GARFINKEL: Mr. Fairman, do you want to make any
additional statements?

MR. FAIRMAN: [Intervenors] | think perhaps at the close the question
from the Board did satisfy my concern. | think that the history is important
because whether it is proper or improper it shows a pattern of practice which
did not spring up over night and was not devised with the advent of the
Midland plant, but is a continuation of the kind of policy determinations

_that |, based on my recent experience, see no evidence of any modification.
...[Tr. 66-67].

Subsequent to the First Prehearing Conference, the Board issued “Prehearing
Conference Order of the Atomic Safety and Licensing Board” on the 7th of
August 1972 stating the “Relevant Matters in Controversy”:

The basic thrust of Justice’s case is that (a) applicant has the power to
grant or deny access to coordination; (b) applicant has used this power in an
anticompetitive fashion against the smaller utility 'systems; (c) applicant’s
said use of its power has brought into existence a situation inconsistent with
the antitrust laws, which situation would be maintained by activities under
the licenses that applicant seeks. Neither the intervening parties nor the
Atomic Energy Commission’s regulatory staff enlarge this scope. Hence, the
scope of the relevant matterslin controversy is as herein outlined.

No party to these proceedings objected to or requested revision to this
statement of Relevant Matters in Controversy at any time except Intervenor’s
attempt to broaden them to include “‘create”, discussed hereinafter.
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For example, counsel for Justice on January 15, 1974 [Tr.4011-4012],
Staff in its Proposed Findings of Fact and Conclusion of Law page 4, October 8,
1974, Intervenors in “Answer of Intervenors to Applicant’s Objection to
Document Request and Motion for Protective Order”, page 5, November 1,
1972, and Applicant in “Applicant, Objections to Document Requests and
Motion for Protective Order”, page 12, October 26, 1972, all quoted with no
adverse comment the issues as defined by the Board in the August 7, 1972
Prehearing Conference Order.

In the letter from counsel for intervenors dated March 5, 1974, urging that
“maintain” be changed to ‘“‘maintain or create”, on page 3, counsel states
“Intervenors do .not question the statement of issues in the Board’s prehearing
conference order, although we note their extreme generality.”

Proceedings under Section 105 of the Atomic Energy Act are not in the
nature of a full antitrust suit by Justice in a Federal court. Except in grandfather
clause cases, Section 105 proceedings are intended to be a part of the
“construction permit” phase of nuclear power plant licensing, to be held
concurrently with the “health and safety” and “environmental” hearings, and to
be completed within the same interval as required by those hearings.

Determining the relevant matters in controversy is fundamental to the
hearing process. The Board was directed by the Commission to *“decide those
matters relevant to that issue which are in controversy among the Parties”.
Without determining the relevant matters in controversy, the Board could not
decide the issue in this case and limit the scope of discovery and testimony. In
the absence of a limitation on the scope of discovery and testimony, discovery
would become a fishing expedition, the proceedings would be filled with
irrelevant testimony and evidence, and the proceedings would be prolonged
intolerably, all of which would be contrary to administrative procedure, case law
and the purpose and intent of Section 105 of the Atomic Energy Act.

The Board has consistently reminded the parties when the opportunity
occurred that this proceeding was concerned only with the matters in
controversy as defined in the Board’s Order of August 7, 1972. For example, the
relevant matters in controversy were read on 27th of October 1972 in the
opening statement of the Chairman at the beginning of the hearing [Tr. 824]
and again in its Order of the 28th of November 1972, “Order Ruling on the
Applicants’ Objections to Document Requests, the Department of Justice’s
Motion to Compel the Production of Four Categories of Documents, and the
Applicant’s Motion for Protective Orders”, the Board stated:

Applicant next objects to requests for documents relating to Applicant’s

political activities (Request 3{e})). The Department argues that under the

rguise of appropriate political activities, the Applicant may have practiced a

mere sham to engage in forbidden activities. Whether or not Applicant has

engaged in unfair practices through political maneuvers is a matter not
relevant to the issues in controversy; more particularly, issues pertaining to
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coordination. Under the Commission’s Notice of Antitrust Hearing dated
April 11, 1972, this Board may not address itself to matters not in
controversy. Consequently, we agree with Applicant’s arguments concerning
- the invalidity of the request. The objection is sustained.

In another instance, the Chairman was questioning a witness of Justice:
CHAIRMAN GARFINKEL: The question is coordination, now. That’s the
issue in this case.

THE WITNESS: Well, the question is coordination, ‘of course. ... get as
much evidence as | can, because | know through long experience in this
industry that an isolated act, if one looks at a particular act and says, does
this act in and of itself violate the antitrust [aws, and someone shows me that
there’s another company which engages in precisely the same act, | can’t
answer that question.

On the other hand, this act, in the context of a pattern of actions, has quite
a different meaning and implication than if it were simply viewed as an
isolated event. As a consequence, then, the answer here was twelve years,
and suppose in these twelve years a particular company did not acquire one
further.

CHAIRMAN GARFINKEL: ... but there is no allegation in this proceeding
that we are challenging the acquisition program of the Applicant. ... butas
you read the statement of issues, we are here to show whether or
not—whether the Applicant has the power to prevent or influence
coordination, and whether they used that power in an anticompetitive

fashion, the power of coordination in an anticompetitive fashion.
{Tr. 3986-3987]. .

The Counsel for Justice clearly understood the issue in the proceeding
because in argument over the admission of documents during the Justice’s direct
case stated: . )
MR. BRAND: [Justice] ... The issues set out in the Board's order are the

. existence of a power and the use of the power. We fully agree, and we do not
intend any conduct to be shown prior to 1960 concerning the use of the
power. The only use that we propose to be made of evidence of what can be
described as conduct prior to 1960 is only the conduct as it affects the later
market structure.

. In other words, when we are concerned with the existence of the power to
grant or deny access to coordination, then we are concerned with how did
the power come about, because it is useful to understand how the power

came about to determine whether or not that power actually exists. ...
[Tr. 4011-12]. [See also Tr. 5920, 5923 and 6279].



RELEVANT MARKET

In view of the scope of the relevant matters in controversy, which were
accepted by all Parties, the relevant market is not a product market but isa
service market and that market is coordination services. As witness Gutman
testified: “you’re dealing with a whole bundle of services.” [Tr. 4693].

From the entire record, it is clear that the “smaller utility systems” in issue
“(b)” refers to the smaller utility systems in the area of the lower peninsula
where Applicant is now franchised to sell power and that area into which
Applicant could reasonably and feasibly extend service. Accordingly, the
relevant geographic market is all of the lower peninsula of Michigan except the
eastern section served by the Detroit Edison Company and the southwest section
served by the Indiana and Michigan Electric Company and the Michigan Gas and
Electric Company, both subsidiaries of American Electric Power Company.
[Exhibits DJ 18, 19, 20A which are maps of the area],

BURDEN OF PROOF

In litigation, the burden of proof rests with the party accusing another of
unlawful behavior. In the present proceedings, Justice, with the acquiescence of
Staff and Intervenor, proposes an order that the activities under the licenses
sought by Applicant would maintain a situation inconsistent with the antitrust
laws. Justice based this proposal on Applicant’s behavior with regard to
coordination. The Board’s Order of August 7, 1972 merely stated the relevant
matters in controversy in terse language.

In this country, persons or entities accused of criminal or tortious conduct
do not have the burden of proving a negative; i.e., that no such misconduct
exists. The Commission’s Rules of Practice 10 CFR §2.732 which follows
§556(d) of the Administrative Procedure Act, provides: “Unless otherwise
ordered by the presiding officer, the Applicant or the proponent of an order has
the burden of proof.” The presiding officer has not ruled otherwise in this
proceeding. Therefore, in accordance with the usual principles of law and the
Commission’s Rules of Practice, the burden of proof rests upon Justice, Staff
and Intervenors.

BASIC LEGAL CONCEPTS

The Board has a duty and obligation to explain its reasoning [Rule 2.760c
Rules of Practice]. Beyond the normal requirement in any case, the Board in a
case of first impression expects that its decision will be widely read. This part of
the opinion collects in one place several legal concepts developed as a result of
independent Board research on the legal basis for Board actions. Not all such
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concepts are collected here but only those on especially important aspects of the
case. Others are contained throughout the text of the decision,

In seeking the meaning of a statute containing language which has never been
construed and the meaning of which is not clear, it is not unusual to review the
legislative history. In the instant case, the legislative history contains various
expressions of the interest of witnesses and lawmakers each having a point of
view different from the other. Sec. 105 as amended by Public Law 91-560
represented a compromise acceptable to the Joint Committee on Atomic Energy
and to the Congress. In the Legislative History of PL 91-560, the matter is
expressed at page 7130 as follows:

Of course, the committee is intensely aware that around the subject of
prelicensing review and the provisions of subsection 105c, hover opinions
and emotions ranging from one extreme to the other pole. At one extremity
is the view that no prelicensing antitrust review is either necessary or
advisable and that the first two subsections of section 105 concerned with
violation of the antitrust laws and the information which the Comnmission is
obliged to report to the Attorney General are wholly adequate to deal with
antitrust considerations. Additionally, there are those who point out that it
is unreasonable and unwise to inflict on the construction or operation of
nuclear power plants and the AEC licensing process any antitrust review
mechanism that is not required in connection with other types of generating
facilities. At the opposite pole is the view that the licensing process should
be used not only to nip in the bud any incipient antitrust situation but also
to further such competitive postures, outside of the ambit of the provisions
and established policies of the antitrust laws, as the Commission might
consider beneficial to the free enterprise system. The Joint Committee does
not favor, and the bill does not satisfy, either extreme view.

Senator Pastore told the Senate:

The committee and its staff spent many, many hours on this [antitrust]
aspect of the bill, and | can assure the Senate that we consider very carefully
the considerable testimony, comments and opinions we received from
interested agencies, associations, companies and "individuals, including
representatives from the Antitrust Division of the Justice Department, from
privately owned utilities, and from public and cooperative power interests.
The end product, as delineated in H. R. 18679, is a carefully perfected
compromise by the committee itself; | want to emphasize that it does not
represent the position, the preference, or the input of any of the special
pleaders inside or outside of the Government. In the committee’s judgment,
revised subsection 105c, which the committee carefully put together to the
satisfaction of all its members, constitutes a balanced, moderate framework
for a reasonable licensing review procedure. [116 Cong. Rec. S. 39619
(December 2, 1970) (Emphasis added).]

46



While the legislative history makes clear the general intent of the Joint
Committee and of Congress, many hours of study of history and hearings which
formed a basis for PL 91-560 were sterile in the sense of not providing guidance
as to the appropriate construction of the specific language of the Act. Of
necessity, such guidance has been sought elsewhere.

SITUATION INCONSISTENT WITH THE ANTITRUST LAWS

The first legal concept which needs clarification is the term “situation
inconsistent with the antitrust laws”. The antitrust laws have for their purpose
the promotion and preservation of competition among business entities engaged
in interstate or foreign commerce. In other words, the antitrust laws recognize
the right of business entities to compete and the principle that such entities must
be prepared to encounter competition by others. In considering alleged
violations of the Sherman Act, it is competition which must be preserved and
not competitors. The elimination of one or more competitors by competitive
conduct is not inconsistent with the Sherman Act.

In U. S. v. Aluminum.Co. of America, 148 F, 2d 416, 429 (2nd Cir. 1945),
Judge Hand stated: '

It does not follow because ““Alcoa” had such a monopoly, that it

“monopolized” the ingot market: it may not have achieved monopoly;

monopoly may have been thrust upon it.

* * *

Nevertheless, it is unquestionably true that from the very outset the courts
have at least kept in reserve the possibility that the origin of a monopoly
may be critical in determining its legality; and for this they had warrant in
some of the congressional debates which accompanied the passage of the
Act. In Re Greene, C,C. Ohio, 52 F, 104, 116, 117; United States v.
Trans-Missouri Freight Association, 8 Cir., 58 F. 58, 82, 24 L. R. A. 73. This
notion has usually been, expressed by saying that size does not determine
guilt; that there must be some “exclusion’ of competitors; that the growth
must be something else than ‘‘natural” or ““normal”; that there must be a
““wrongful intent’’, or some other specific intent; or that some “‘unduly”
coercive means must be used. At times there has been emphasis upon the use
of the active verb, ‘monopolize”, as the judge noted in the case at bar.
United States v. Standard Oil Co., C. C. Mo., 173 F. 177, 196; United States
v. Whiting, D. C., 212 F. 466, 478; Patterson v. United States, 6 Cir., 222
F. 599, 619; National Biscuit Co. v. Federal Trade Commission, 2 Cir., 299
F.733, 738. What engendered these compunctions is reasonably plain;
persons may unwittingly find themselves in possession of a monopoly,
automatically so to say; that is, without having intended either to put an end
to existing competition, or to prevent competition from arising when none
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had existed; they may become monopolists by force of accident. Since the
Act makes “monopolizing” a crime, as well as a civil wrong, it would be not
only unfair, but presumably contrary to the intent of Congress, to include
such instances. A market may, for example, be so limited that it is
impossible to produce at all and meet the cost of production except by a
plant large enough to supply the whole demand. Or there may be changes in
taste or in cost which drive out all but one purveyor. A single producer may
be the survivor out of a group of active competitors, merely by virtue of his
superior skill, foresight and industry. In such cases a strong argument can be
made that, although the result may expose the public to the evils of
monopoly, the Act does not mean to condemn the resultant of those very
forces which it is its prime object to foster: finis opus coronat. The
successful competitor, having been urged to compete, must not be turned
upon when he wins. The most extreme expression of this view is in United
States v, United States Steel Corporation, 2561 US 417, 40 S. Ct. 293, 64
L. Ed. 343, 8 ALR 1121, from which we quote in the margin; and which
Sanford, J., in part repeated in United States v. International Harvester
Corporation, 274 US 693, 708, 47 S. Ct. 748, 71 L. Ed. 1302 (Emphasis
added).? .-

(See also Cole v. Hughes Tool Co., 215 F. 2d 924 (10 Cir. 1954), cert. den.,
Ford v. Hughes Tool Co., 348 US 927,99 L. Ed. 726, 75 S. Ct. 339 (1955)).

An explanation of the aim of Section 7 of the Clayton Act is suggested in a
footnote in Brown Shoe Co. v. U. S., 370 US 294, 72, 82 S. Ct. 1502, 8 L. Ed.
2d 510 (1962), and in the main decision in U. S. v. Philadelphia National Bank,
374 US 321, 370, 10 L.Ed. 2d 915, 949, 83 S.Ct. 1715 (1963). The Court
stated: .

(S)urely one premise of an antimerger statute such as Sec. 7 is that corporate

growth by internal expansion is socially preferable to growth by acquisition.

‘In the traditional antitrust cases (Sherman and Sec. 7 of the Clayton Act),
the emphasis is on “monopoly” and “competition”. In this context, if
competition flourishes, competitors may be injured or destroyed (see quotation
from Alcoa above). In the FTC Act, the emphasis is on protection of
“competitors” and “consumers” from unfair practices regardless of whether or
not the forbidden activities affect competition. Thus, when Sec. 5 of the FTC
Act is included in the expression “the antitrust laws”, one is hemmed in and
must move with care between the Scylla of forbidden injury to competition and
the Charybdis of forbidden injury to competitors and consumers. Injury to
(1) competition, (2) competitors, and (3) consumers are all taboo. For privately -
owned utilities, there is, for other reasons, a fourth taboo; to wit, injury, to
stockholders. Thus, one is forbidden (1) to have a scheme to cause forbidden

4 Alcoa was found to have violated the Sherman Act because of an illegal scheme to
maintain its existing monopoly.
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injury to these four classes, (2) to enter a conspiracy to cause forbidden injury
to these four classes. When used alone, the term “scheme” includes also plans,
programs or other forms of conscious unilateral behavior, the effect of which is
to cause the forbidden injury. When used alone, the term “conspiracy’ mcludes
contracts, combmatlons joint ventures or other forms of conscious joint action
with others the effect of which is to cause the forbidden i injury.

Since the purpose "of the antitrust laws is to promote and preserve
competition, it follows that a “situation inconsistent with the antitrust laws”
must mean anticompetitive conduct. Such anticompetitive conduct may violate
the . antitrust laws by monopolization, conspiracies in restraint of trade,
acquisitions which substantially lessen competition or tend to create a
monopoly, unfair methods of competition, or deceptive acts or practices in
commerce. For purposes of Sec. 105, such- conduct need not amount to a
statutory violation if it meets appropriate criteria for determining anticompeti-
tive conduct: The cases dealing with violation. of the Sherman Act and the
Clayton Act provide little guidance in the selection.of appropriate criteria for
determining anticompetitive conduct whrch does not amount to a vrolatron of
antitrust laws.

Section 5 of the Federal Trade Commission Act (lS UsC 45) is mdeﬁmte in
that the terms ‘“‘unfair methods of competition™ and “unfair or deceptive acts or
practice in commerce™ used therein are of uncertain scope. The Supreme Court
in a recent decision held that Section S of the Federal Trade Commission Act
empowered the Federal .Trade Commission (hereinafter. FTC) to-define and
proscribe an unfair competitive practice, even though the practice does not
infringe either the letter or the spirit.of the antitrust laws and to proscribe
practices as unfair or deceptive in their effect upon consumers regardless of their
nature or quality as competitive practices or their effect on competition. FTC v,
The Sperry and Hutchinson Company, 405 US 233, 31 L. Ed. 2d 170, 92 S. Ct.
898 (1972). The court concluded 'that violations of the antitrust law include
conduct that the FTC has defined as an ‘“‘unfair method-of competition™ or
“unfair or deceptive acts or practices” pursuant to its power under Sec. 5.

:The exploration of the scope of Section'5 of the FTC Act has led to the
development of criteria which we find useful.

..The Supreme,Court in Sperry. gives guidance in quoting from an earlrer
Supreme Court .case giving a broad .interpretation to the authority of the FTC.
The authority of the FTC was held to reach acts which were long deemed to be
against public policy as evidenced by:common law and criminal law, FTC v.
R. F. Keppel and Bro., Inc., 291 US 304, 78 L. Ed. 814, 54 S. Ct. 423 (1934):

Thenceforth, unfair competitive practices were not limited to those likely to

have anticompetitive consequences after the manner of the antitrust laws:

nor were unfair practices in commerce confmed to purely competitive
behavror [Sperry supra at 244] ;

" e o S
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The Court also quoted in Spen;v at p. 243, a statement from Keppel
‘{t would not have ‘been a difficult feat of draftsmanship to have restricted
the operatlon of ‘the Trade Commission Act to those methods of
competmon in interstate commerce which are forbidden at common law or
which are llkely to grow into violations of the Sherman Act, if that had been
the purpose of the Ieglslatlon [Keppel supra at 310]

Similarly, it would -not have been a dlfﬁcult feat - of draftsmanshlp to have
restricted the operation of Section 105 of the Atomic Energy Act to violations
of ,the antitrust laws including Section 5 of the FTC Act including *“unfair
methods of competition”. or .“‘unfair or deceptive acts or practices” as
determined by the FTC. In fact, the Board in the last sentence essentially
drafted such a restriction. However, Congress did not.

In approving FTC’s guidelines for construing Section 5 of the FTC Act, the
Court in Sperry, p. 244, note 5, quoted factors which the FTC deemed suitable
for its use in declaring practices unfair, thus making such practices a violation of
Section 5. The Ninth Circuit quoted the aforesaid list ‘of factors as suitable for
the said purpose. Heater v. FTC, 503 F. 2d 321, 323 (9th Cir. 1974). After
careful consideration, we deem the use of the aforesaid factors as criteria to be
appropriate in supplementing “violation of* the antitrust laws so as to cover the
entiré area of conduct .“inconsistent with* said laws. : RS

-In summary, we conclude as a matter of law that “situation inconsistent
with the antitrust laws’ means anticompetitive conduct, which term includes
both violations of the antitrust laws.and practices determined to be unfair by the
use of the criteria quoted in Heater v. FTC supra. In determining the existence
of anticompetitive conduct, each of the following criteria should be considered:
(a) conduct which is a violation of the antitrust laws enumerated in Section 105a
of the Atomic Energy Act, including conduct heretofore determined to be unfair
by the FTC pursuant-to Section S of the FTC Act; and (b) conduct, without
necessarily having been previously considered unlawful; (1) which offends public
policy as it has been established by statutes; the common law, or otherwise, or,
in other words, is within at least the penumbra of some common law, statutory,
or other established concept of unfairness;.(2) which is immoral, unethical,
oppressive or unscrupulous; and (3) which causes substantial injury to consumers
or competitors or other businessmen, The term *“violations of the antitrust laws”
as used in this Board opinion means practices which have been determined to be
violations of the antitrust laws in authoritative Federal court-opinions. . -

_ CAUSAL CONNECTION—NEXUS =~~~
"Once a Board has found an actual or prosbeétive situation inconsistent with

the antitrust laws (anticompetitive conduct), it must consider whether such
situation will be created or maintained by activities under the license. The said
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activities must have a causal connection with the creatlon or maintenance of the
said situation,

The term nexus, has been used in City of Lafayette, Louisiana v. SEC
consolidated with City of Lafayette, Louisiana v. FPC, Gulf States Utilities Co.,
intervenor, 147 App. D. C. 98,454 F. 2d 941 (1971) especially at pages 953 and
956, affirmed sub nomine Gulf States Utilities v. FPC, 411 US 747, 93 S. Ct.
1870, 36 L. Ed. 2d 635 (1973), reh. den. 412 US 944,93 S. Ct. 2767, 37 L. Ed.
2d 405 (hereinafter called the Gulf States case).

The Commission recognized the need for nexus in the Matter of Lomsxana
Power and Light Company.(hereinafter the LP&L case), Docket No. 50-382A,
Memorandum and .Order of September 28, 1973, RAI-73-9, pp. 619-622. The
Commission pointed out, that the fact of the comingling of power from the
licensed facility with the power from the Applicant’s other generating facilities
“should not be utilized to support the view that an application to construct one
nuclear plant somehow authorizes an inquiry into all alleged anticompetitive
practices in the electric utility industry.” The Commission further said:

‘The hearing issues cannot and should not be divorced from the overriding

requirement that there be a reasonable nexus between the alleged anticom-

- petitive practices and the activities under the particular nuclear__licerise .

We remind the Board and the parties that if it becomes apparent at any point

that no meaningful nexus can be shown, all or part of the proceedings should

be summarily disposed of.

In this case of first impression, the disagreement of the Parties as to the facts
and as to the interpretation of the law, led the Board to defer rulings on nexus
until after a full hearing.

The question of nexus remains a primary and predominant matter which
must be resolved as to each alleged anticompetitive practice.

Neither- the Gulf States case or the LP&L case defined nexus in such terms as
to give assurance in applying the doctrine to proceedings under Section 105 of
the Act. The brief of the Parties did not close the hiatus. The Board has,
therefore, analyzed ‘the matter in order'to reach a modus operandl in the
apphcatlon of the doctrine to this proceeding.

* Section 1 of the Act reads, in part, as follows:
Atomic ‘energy 'is capable of application for peacefu!l as well as mlhtary
purposes. |t is therefore declared to be the policy of the United States that
. the development, use and control of atomic energy shall be directed so as
to promote world peace, improve the general welfare, increase the standard
of living, and strengthen free competition in privatg enterprise.

Section 3 of the Act reads, in part, as follows: .

It is the purpose of thns Act to effectuate the policies set forth by providing
for ... a program to encourage widespread participation in the development
and utilization of atomic energy for.peaceful purposes to the maximum

51



extent consistent with the common defense and security and with the health
and safety of the public.

L

Chapter 10 (Sections 101-110) of the Act carries out the quoted policy and
purpose of the Act by authorizing licensing, which includes the licensing of
nuclear power plants for the production of electric energy. Such licenses grant to
the licensees permission and authorization to carry out the licensed activities.
Whereé the Congress has by legislation provided for the grant for specified rights,
it is axiomatic that the use of activities authorized by such a grant or license
cannot create or maintain a situation inconsistent with the antitrust laws. The
use of the licensed activities are immune from the antitrus't'laws. Yet Section
105 of the Act requires a determination that such activitiés will not create or
majntain a situation inconsistent with-the antitrust laws. The problem, then,
becomes one - of determining how activities which-are lawful can create or
maintain a situation inconsistent with the antitrust laws.

+ As Judge Hand pointed out in ‘the quotation above from the Alcoa case,
since the antitrust laws are criminal as well ‘as civil, intent is an important factor
in weighing alleged anticompetitive conduct. If there is evidence of intent to
carry out a scheme or conspiracy to achieve an anticompetitive result, the
execution of such a scheme is anticompetitive conduct, If the result of the
scheme is so clearly anticompetitive that reasonable men would not dlffer in so
characterizing it, then the intent may be presumed. °

The means for carrying out an anticompetitive scheme need not be illegal. It
is not important whether means for carrying out an illegal scheme are in
themselves lawful or unlawful, American Tobacco Co. v..U. S., 328 US 781, 66
S.Ct. 1125,90 L. Ed. 1575 (1946) )
+If lawful activities can be the means of carrying out an anncompetmve
scheme, then “activities under the license” can be causally connected to the
anticompetitive conduct. Should this occur, we may appropriately characterize
such behavior as the misuse of activities under the license. However, the causal
connection must be more than incidental or inconsequential. S s

Nexus and .nexum are both Latin nouns derived from the verb necto. The
dictionary definitions and the use of these words by outstanding Romans
provide a good starting point for our study. of “nexus”. Cassell’s Latin-English
and English-Latin Dictionary published by-Funk and Wagnalls Co. of New York
and London® provndes both definitions and usage. On pages 361 and 363, we
find the following: - . - C .

necto, nexui and nexn, nexum, 3. I Lit., A. to tie, bind, fasten, connect,

weave or fasten together; catenas, coronam, Hor.; comam myrto, Ov. B. to
bind, fetter, enslave, in consequence of debt, Liv.; eo anno plebi Romanae

velut allud |n|t|um Ilbertatls factum est ‘quod nect: des:erunt le 1.

$The copy _u'sed‘is without date ‘or edition identiﬁcngion. The 'o'nl)" clues are the
statement that it is in the **231st thousand” and that it was bought about 1920-1925.
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- Transf.,, A. to -affix, attach; ex hoc genere causarum ex aeternitate
pendentium fatum a Stoicis nectitur, Cic. B. to connect; Cic.; dolum, to plot,
Liv.; causas inanes, bring forward, Verg.; numeris verba, Ov.

nexum—i, n. (necto), a formal transaction between debtor and creditor, by
which the debtor pledged his liberty as security for his debt, Liv.; meton.,,
the obligation created by nexum, Cic.; quum sunt propter unius libidinem,
omnia nexa civium liberata nectierque postea desitum,-Cic.

nexus—us, m. {necto). |. a binding, tying together, entwining, connecting;

* “atomorum, Cic.; serpens, baculum qui nexibus ambit, Ov. 1. Fig., A. legis
nexus, Tac. B. the relation or obl/gat/an arising from nexum nexu vincti,
Liv.; se nexu obhgare Cic, ’ . :

In the case of the debtor, the unpaid debt is the proximate and sole cause of
the resulting slavery. Thus, in this usage of Livy (T. Livius Patavinus, historian,
died 16 BC), nexus is the proximate and sole causal relationship.

Nexus as “entwining” in the quotation-from Ovid (P. Ovidius Naso, a poet
who died in 16 AD) references a serpent or snake entwined around a rod or
staff. This is obviously an allusion to the caduceus which was originally the wand
or staff of the Mercury and later -was the staff of office used by heralds. In
modern times, the caduceus has been adopted as a professxonal msngne by our
medical brethren.|

For those in the nuclear power industry, the most interestjng use is that by
Cicero (M. Tullius Cicero, orator and philosopher who died 43 BC) who related
nexus to the binding force of the atom (“atomerum, Cic. ™). In his day, this force
was so great that the parts -of the atom could not be separated Cassell’s
Dictionary at page 59, states it thus: c

atomus—i, f, (aropos), that which is incapable of division, an atom Cic.

Centuries wére to pass before Paracelsus Phillippus Aureolus Theophrastus
Bombastus von Hohenheim, Swiss born alchemist -and physician (1493-1541),
and his fellow alchemists tried in vain to split the atom in order to transmute
baser metals such as lead into'gold. More centuries were to pass until the
beginning of the atomic age, which was ushered in by the successful experiment
carried out under the stadium of the University of Chicago in 1942. Even now,
while the atom has been hamessed to produce electric energy, the splitting of
the atom is no easy task It requires the: ‘exercise of great force ina complex
reactor. - S '

If we visualize nexus as meaning a tie, binding events together as tightly as
the parts of the atom are bound, then nexus is an extremely tight and intimate
bond. If- we accept the debtor relationship of Livy, then nexus means the
proximate and sole cause of the injury.

While the meaning of nexus to the Romans is instructive and not to be
sllghtmgly disregarded, nevertheless we all know that the meanings of words
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tend to, change with .the. passage of time. Tuming now to more recent
authorities, we retain the concept that nexus is a shorthand way of expressing a
bond or causal connection. The inquiry is still: “how tight a bond?” or “how
much causal connection?”. ‘
Guidance is provided by Prosser, Handbook of the Law of Torts, 3rd edition
(1964) at page 244:
The defendant’s conduct is a cause of the event if it was a material element
and a substantial factor in bringing it about. Whether it was such a
substantial factor is for the jury (i.e., the trier of facts) to determine, unless
the issue is so clear that reasonable men could not differ. It has been
considered that ‘‘substantial factor’’ is a phrase sufficiently intelligible to the
layman to furnish an adequate guide in instructions to the jury, and that it is
neither possible nor desirable to reduce it to any lower terms. As applied to
the fact of causatlon alone, no better test has been devised.

" This concept of causal connection has been used by the courts inrtreble
damage cases. In Zenith Vinyl Fabrics Corp. v. Ford Motor Company, 357 F.
Supp. 133,137 (E. D. Mich. 1973), the court states:

In addition, plamtlff must establish that the alleged violation of the antntrust
laws was a “material cause” of or a "substantial factor” in the occurrence of
his injury. Continental Ore Co. v. Union Carbide & Carbon Corp., 370 US
690, 702, 82 S. Ct. 1404, 8 L. Ed. 2d 777 (1962); Bigelow v. RKO Radio

. Pictures, 327 US 251, 66 S. Ct. 574, 90 L. Ed. 652 (1946); Note, Standing
to Sue for Treble Damages Under Section 4 of the Clayton Act, 64 Colm.
L. Rev. 570, 575-6 (1964).

In Karseal Corp. v. Richfield Oil Corp., 221 F 24d 358, 362 (9th Cir. 1955), the
Court stated:
Our problem is whether the facts as alleged show the necessary causal
relationship. Richfield relies on an absence of proximate cause and directness
of injury from the facts pleaded. In a private antitrust suit, the plaintiff must
not only allege a violation of the antitrust laws, but damage to the plaintiff
proximately resulting from the acts and conduct which constitute the
violation. Feddersen Motors v. Ward, 10 Cir., 1950, 180 F, 2d 519, 522;
Clark Qil Co. v. Phillips Petroleum Co., 8 Cir., 1945, 148 F. 2d 580, 582,
certiorari denied 326 US 734, 66 S. Ct. 42, 90 L. Ed. 437; Northwestern Oil
. Co. v. Socony-Vacuum Oil Co., .7 Cir., 1943, 138 F.2d 967, certiorari
denied 321 US 792, 64 S. Ct. 790 88 L. Ed. 1081; Glenn Coal Co. V.
Dickinson Fuel Co., 4th Cir., 1934, 72 F. 2d 885, 887; Myers v. Shell Oil
Co D.C.S.D. Cal. 1951,96 F. Supp 670, 674 (Emphasis added).

The Staff’s show was in the bull’seye when it cited Municipal Electric
Association of Massachusetts v. SEC, 413 F: 2d 1052 (DC Cir. 1969). That ‘case
was remanded to SEC because the allegations of the plaintiffs, if proved, would
be a basis for a finding of a situation inconsistent with the antitrust laws.
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Plaintiff alleged the existence of conspiracy to.monopolize by exclusion of
Plaintiffs from participation in nuclear power plants. Moreover, the capital
structure of Yankee was such that the acquisition of the stock carried with it
acquisition of all of the low cost power to the exclusion of the municipals. In
this connection, the Court said:
The control challenged by Municipals is tled in significant manner to the
organization of the stock . , -

In other words, the refusal of access was tied' in significant manner (had nexus)
to a conspiracy which allegedly created or maintained a situation inconsistent
with the antjtrust laws (an illegal conspiracy to monopolize).

Justice and Intervenors argue that the existence of a situation inconsistent
with the antitrust laws and the simultaneous existence of activities under licenses
to build and operate a nuclear reactor automatically supply a bond which is a
basis for nexus. Thus Justice on p. 226 of its Brief and Proposed Fmdmgs of
Fact dated October 8, 1974 states: - !

"This power will not and cannot be-marketed in isolation ... the Midland

units will be integrated into Applicant’s system and coordinated with

generation of other systems through the regional power exchange market

Intervenors in their Memorandum Consxdenng the Effect of Commlssxons
Opinion in the Matter of Louisiana Power and Light . Company dated
October-18, 1973 at page 13 state:
In judgmg the closeness of the relatlonshup that should be shown between
the relief claimed necessary and the operation of the plant, it should again be
stressed that Consumers Power /s operating an integrated system. _

After careful consideration, the very tight,'almost unbreakable, causal bond
of Cicero and his compatriots is rejected as a basis for finding nexus. Also, the
very loose incidental and inconsequential bond urged by Justice and Intervenors
is rejected as a basis for finding nexus. In the middle ground used by current
legal authorities, the kind of bond which is a'basis for nexus is found. Nexus
exists-between otherwise lawful activitiés under a license or proposed license and
a situation inconsistent with the antitrust laws if, and only if, the said activities
are misused so as to be a material element and a substantial factor in a scheme or
conspiracy, - the purpose or ‘effect of which 1s to cause the creation or
mamtenance of said sntuatlon o ! ' '

M'ISUIS‘E OF ACTIVITIES UNDER THE LICENSE

The problem now becomes one of distinguishing between use and misuse of
activities under the license. Upon reflection, it appears that a study of a more
mature branch of the law which deals with an analogoiis problem can be
enlightening.
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* The best analogy is found in the patent law. Both the license granted by the
Nuclear Regulatory Commission and the patent granted by the Commissioner of
Patents stem from statutory Congressional actions. In both, activities within the
scope of the grant are immune from the reach of the antitrust laws. In both,
misuse beyond the scope of the grant is subject to antitrust scrutiny. In both,
misuse may, but need not, amount to a violation of the antitrust laws: In both,
the penalty for misuse is a requirement that the misuse be purged before the
benefits of the grant may be enjoyed. Thus, in the nuclear power facility license
case, the grant may .be withheld or suspended or conditioned to bring about
discontinuance of the misuse and, in the patent case, enforcement by the courts
of the patentee’s exclusive rights is denied pending discontinuance of the misuse.
Accordingly,. the differentiation between use and misuse in the patent law is
completely analogous and gives reliable guidance. . o

Pursuant to public policy and statutes implementing it, mventors are
granted, for a period of time, an exclusive right to practice the inventions
described .and claimed in their Letters Patent. The exercise of this exclusive right
is not per se anticompetitive conduct. .

The owner of a patent has the right to sell 1t or to keep it, to manufacture
the article himself or to license others to manufacture it, to sell such article
himself or to authorize others to sell it. E. Bément & Sons v. National Harrow
Co., 186 US 70, 46 L.Ed. 1058, 22 S.Ct. 747 (1902); Heaton—Peninsula
Button Fastener Co. v. Eureka Specialty Co., 35 ALR 728,732, 25 CCA 267,
274, 47 US App. 146, 160, 77 F. 228, 294 (quoted with approval in the Bement
case); Continental Paper ‘Bag Co. v. Eastern Paper Bag Co., 210 US 405, 52
L. Ed. 1122 (1908); Hartford Empiré Co. v. U. S., 323 US 386, 65 S. Ct. 373,
89 L. Ed. 322 (1944). U. S. v. Line Material Co., 333 US 289, 309, 92 L. Ed.
701, 718, 68 S. Ct. 550 (1947). All such conduct is proper use of the grant and
is immunized from the antitrust laws. .

. Patents have an interesting feature: A patentee receives ﬁnanclal rewards by
the practice of the patented .invention. In doing this, he automatically provides
to the public the advantages thereof, either by making available to the public a
new product, a better product or cheaper product. In other words, activities
under a patent redound to the benefits of the public.

. This same principle applies to license for the construction and operatlon of a
nuclear reactor. In order to derive a benefit, the licensee must operate the
reactor to generate electric energy and sell such energy. Every customer,
wholesale and retail, receives the benefit of a nuclear power source, which is
independent of fossil fuel, and the benefit of lower costs which will be part of
the pricing procedure. Also, the retail customers of the licensee’s wholesale
customers will similarly benefit. Thus, the public automatically has access to and
receives benefits by the availability of the electric energy from actlvmes under

the license.
Lot
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There are many instances where the conduct of a’'patentee has been held to
be a violation of the antitrust laws. Let us review a few instances of violation and
then evolve a broad conclusion as to how this can be.

A patent owner who exercised his exclusive legal right under the patent grant
to sell a patented product and who as a part of that salé attempts to fix the price
of another product containing the patented product violates the antitrust laws.
Ethy! Gasoline Corp. v. U. S.; 309 US 436, 60 S. Ct. 618, 84 L. Ed. 852 (1940);
U. S. v. Univis Lens Co., 316 US 241, 62 S. Ct. 1088, 86 L. Ed. 1408 (1942).

The sale of a patented product on condition that the vendee must also
purchase an unpatented product (a tying contract) is a misuse of the patent.
Mercoid Corporation v. Mid-Continent Co., 320 US 661, 88 L. Ed. 376, 64
S. Ct. 268 (1953). It is also a violation of the antitrust laws. International Salt
Co.v. U. S., 339 US 392, 68 S. Ct. 12,92 L. Ed. 20 (1947). White Motor Co V.
U. S.,372 US 253, 83 S. Ct. 696, 9 L. Ed. 2d 738 (1963). '

Misuse of patent licenses, which licenses are legal activities under the patent
grant, as part of a contract or conspiracy to monopolize or restrain trade is a
violation of the antitrust laws. U.'S. v. Masonite Corp., 316 US 265, 62 S. Ct.
1070, 86 L. Ed.’ 1461 (1942); U. S. v. Singer Manufacturing Co., 374 US 174, 83
S.Ct. 1773, 10 L. Ed. 2d 823 (1963), U. S. v. Line Material Co. supra.

The formation of joint ventures in Canada and other countries to exploit the
patented inventions of the joint venturers (agreement not to compete) is a
violation of the antitrust laws since it adversely affected the foreign commerce
of the United States, U. S.v. ICI, 100 F. Supp. 504 (S.D. N. Y. 1951).

In each of the above instances, the misuse of activities under the patent grant
constltuted a material element and a significant .factor of the scheme or
conspiracy which violated the antitrust laws. In other words, a meaningful tie or
nexus existed between the misuse of activities under the patent grant and the
conduct which violated the antitrust laws. i

The grant of a patent, while immunizing activities under the patent, does not
immunize from the reach of the antitrust laws conduct not fairly or plainly
within the grant, U. S. v. Masonite, supra. To state the proposition another way,
a scheme forbidden by the antitrust laws does not become immunized because a
significant factor or material element in carrying out the scheme is, per se,
lawful. American Tobacco Co. v. U, S., supra.

If patent misuse exists, such misuse need not amount to a v1olatxon of the
antitrust laws. The Supreme Court in Morton Salt Co. v. Suppiger Co., 314 US
488, 86 L. Ed. 363, 62 S. Ct. 402 (1941) stated that courts sitting as courts of
equity would not grant injunctions in patent infringement suits while the
patentee was engaged in practices contrary to the public policy as evinced by the
Constitution and patent law. See also United States v. U. S. Gypsum Co., 333
US 364, 92 L. Ed. 746, 68 S. Ct. 525 (1948), Zenith Radio Corp. v. Hazeltine
Research, Inc., 395 US 100, 23 L.Ed. 2d 129, 89 S.Ct. 1562 (1968),
Berlenbach v. Anderson and Thompson Ski Co., 329 F.2d 782 (9th Cir. 1964)
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and Laitram Corporation v. King Crab, Inc., 245 F. Supp. 1019 (D. Alaska
1965) quoted in Zenith supra at 140. '

While patent law has been discussed because patent law is completely
analogous to our problem, other analogies can be found. One is the field of labor
law. Just as we did not discuss patent law in detail, we will not discuss labor law
in detail. :

The Supreme Court recently dec1ded a case mvolvmg labor and the antltrust
laws. This case contains an excellent summary of the present status of the law
and discussion of the principles involved: :

The basic source of organized labor’s exemption from federal antitrust Iaws

are §86 and 20 of the Clayton Act,.15 USC §17 and 29 USC §52, and the

Norris-LaGuardia Act, 29 USC §§104, 105 and 113. These statutes declare

that labor unions are not combinations or conspiracies in restraint of trade,

and exempt specific union activities, including secondary picketing and

boycotts from the operation of the antitrust laws. See United States v.

Hutcheson, 312 US 219 (1941). They do not exempt concerted action or

agreements between unions and nonlabor parties. UMW v.. Pennington, 381

US 657, 662 (1965), The Court has recognized, however, that a proper

accommodation between the congressional policy favoring collective bargain-

ing under the NLRA and the congressional policy favoring free competition
in business markets requires that some union-employer agreements be
accorded a limited nonstatutory exemption from antitrust sanctions. Meat

Cutters Local 189 v.-Jewel Tea Co., 381 US 676 (1965). .

The nonstatutory exemption has its source in the strong labor policy
favoring ‘the association of employees to eliminate competition over wages
and working conditions. Union success in organizing workers and standard-
izing wages ultimately will affect price competition among employers, but
the goals of federal labor law never could be achieved if this effect on
. business competition were held a violation of the antitrust laws. The Court
“therefore has acknowledged that labor policy requires tolerance for the
lessening of business competition based on differences in wages and working
conditions, See UMW v. Pennington, 'supra, at 666; Jewel Tea, supra, at
692-693 (opinion of MR. JUSTICE WHITE). Labor policy clearly does not
require, however, that a union have freedom to impose direct restraints on
competition among those who employ its members. Thus, while the
statutory exemption allows unions to accomplish some restraints by acting
unilaterally, e.g., American Federation of Musicians v. Carroll, 391 US 99
(1968), the nonstatutory exemption offers no similar protection when a
union and a nonlabor party agree to restrain’ competition in a business
market. See Allen Bradley Co. v. IBEW Local 3, 325 US 797, 806 811
- " (1945); Cox, Labor and the Antitrust Laws—A Prellmmary Analysis, 104
U. Pa. L. Rev, 252 (1955); Meltzer, Labor Unions, Collective Bargammg, and
the Antitrust Laws, 32 U. Chi. L. Rev. 659 (1965).
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Curtailment of competition based on efficiency is neither a goal of federal
labor policy nor a necessary effect of the elimination of competition among
workers. Moreover, competition based on efficiency is a positive value that
the antitrust laws strive to protect.

This record contains no evidence that the union’s goal was anything other
than organizing as many subcontractors as possible. This goal was legal, even
though a successful organizing campaign ultimately would reduce the
competition that unionized employers face from nonunion firms.'But the
methods the union chose are not immune from antitrust sanctions simply
because the goal is legal. (Emphasis added) Connel Construction Co., lnc. v.
Plumbers and Steamfitters, Local Union No. 100, etc.__US__," Slip
opinion 73-1256, June 2, 1975, pages 4-8." ' : v

Though the Supreme Court did .not employ the words use and mzsuse, the
prmcnples are the same. The granted exemption from the antitrust laws only
applies as long as the said exemption is used within the exemption and not
misused as evidenced by conduct beyond the scope of the exemption.

.Furthermore, in Allen Bradley Company et al v. Local Union No. 3, 325 US
797, 809, 810, 89 L. Ed. 1939, 1948, 65 S. Ct. 1533 (1944), the Court said:

Since union members can without vnolatmg the Sherman Act strike to

enforce a union boycott of goods, it is said they may settle the strike by

getting their employers to agree to refuse to buy the goods. Employers and
the union did here make bargaining agreements in which the employers
agreed not to buy goods manufactured by companies which did not employ
the members of Local No. 3. We may assume that such an agreement
standing alone would not have violated the Sherman Act. But it did not
‘stand alone. /t was but one element in a far larger program in which
contractors and manufacturers united with one another to monopolize all
the business in New York City, to bar all other businessmen from that area,
and to charge the public prices above a competitive level. It is true that
victory of the union in its disputes, even had the union acted alone, might
have added to the cost of goods, or might‘ have resulted in individual refusals
of all of their employers‘to buy electrical equipment not made by Local No.
" 3. So far as the union might have achieved this result acting alone, it would
have been the natural consequence of labor union activities exempted by the

Clayton Act from the coverage of the Sherman Act. Apex Hosiery Co. v.

Leader, supra, {310 US 503, 84 L. Ed. 1329, 60 S. Ct. 982, 128 ALR 1044).

But when the unions participated with a combination among themselves and

to prevent all competition from others, a situation was created not included

within the exemptions of the Clayton and Norris-LaGuardia Acts.
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QOur holding means that the same labor union activities may or may not be in
violation of the Sherman Act, dependent upon whether the union acts alone
or in combination with business groups. This, it is arguéd, brings about a
wholly undesirable result—one which leaves labor unions free to engage in
conduct which restrains trade. But the desirability of such an exemption of
labor unions is a question for the determination of Congress. Apex Hosiery
Co. v, Leader, 310 US 469, 84 L. Ed. 1311, 60 S. Ct. 982, 128 ALR 1044,
supra (Emphasis added).

No clearer statement has been found of the reasoning followed by this
Board. The unions ran afoul of the antitrust laws because their activities became
a part of a larger scheme or conspiracy which created a situation inconsistent
with the antitrust laws. )

Providing additional support is United Mine Workers v. Pennington, 381 US
657, 665, 667, 14 L. Ed. 2d 626, 633, 634, 85 S. Ct. 1585 (1954):

We have said that a union may make wage agreements with a multiemployer

bargaining unit and may in pursuance of its own union interests seek to

obtain the same terms from other employers. No case under the antitrust

" laws could be made out on evidence limited to such union behavior. But we
think a union forfeits its exemption from the antitrust laws when it is clearly
shown that it has agreed with one set of employers to impose a certain wage
scale on other bargaining units. One group of employers may not conspire to
eliminate competitors from the industry and the union is liable with the
employers if it becomes a party to the conspiracy. This is true even though
the union’s part in the scheme is an undertaking to secure the same wages,
hours or other conditions of employment from the remammg employers in
the industry. (Emphasis added).

Further guidance has been found in other cases cited in Connel supra.

In summary, the activities of a union under the Congressional grant of
immunity from the antitrust laws are lawful provided said activities are within
the scope of the grant, as provided by Congress in statutes and as interpreted by
the courts. However, when the activities under the grant are misused by being a
material element and a substantial factor in a scheme or conspiracy which
creates a situation inconsistent with the antitrust laws, then the said activities are
no longer immune from the reach of the antitrust laws.

From the above authorities, we learn that the use of activities under a
Federal grant within the scope and for the very purpose contemplated by the
grant is immunized from the antitrust laws, The aforesaid use of activities under
a Federal grant ¢annot create or maintain a situation inconsistent with the
antitrust laws,

Similarly, the misuse of activities under a Federal grant by conductmg
activities under the guise of the grant which go beyond its scope and for a
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different purpose is not immunized from the antitrust laws. The aforesaid misuse
of activities under a Federal grant can create or maintain a situation inconsistent
with the antitrust laws where there is nexus between said activities and said
situation.

We conclude as matters of law that: ‘

(a) Nexus exists between otherwise lawful activities under a proposed
license and a situation inconsistent with the antitrust laws, if, and only if,
the said activities are misused so as to be a material element and a substantial
factor in a scheme or conspiracy the purpose or effect of which is to cause
the creation or maintenance of said situation.

(b) Activities under a license issued by the Commission pursuant to
statute per se cannot create or maintain a situation inconsistent with the
antitrust laws. ,

(c) Activities under a license issued by the Commission pursuant -to
statufe can create or maintain a situation inconsistent with the antitrust
laws if, and only if, such’ activities constitute a material element and a
substantial factor in a scheme or conspiracy the purpose or effect of which is
to cause the creation or maintenance of a situation inconsistent with the
antitrust laws ’ '

TIME PERIODS

In weighing the evidence, consideration must be given to the time period
relating to alleged situations inconsistent with the antitrust laws and alleged
misuse of activities under the license. '

“Save in unusual circumstances, the findings of fact and conclusion of law in
an antitrust proceeding under Section 105 of the Act will be based on the record
-of the antitrust proceeding. ‘ T

If the question is creation of a situation inconsistent with the antitrust laws,
then the alleged situation and the alleged misuse of actlvmes under the license
must occur after the grant of the license. The only relevant and material facts of
record will be those tending to prove or disprove the existence of a scheme or
conspiracy to create such situation by said misuse. (In the case of a conspiracy,
no implementing acts are needed to créate a sntuatlon inconsistent with the
antitrust laws.) ) '

" If the question is the maintenance of a-situation inconsistent with the
‘antitrust laws, then the alleged situation ‘must be in existence on the date the
record is closed and the alleged misuse of activities under the license must occur
after the grant of the license. The relevant and material facts of record will be
those tending to prove or disprove the existence of said alleged situation and
those tending to prove or disprove the existence of an alleged scheme or
conspzmcy to maintain such snuatlon by said alleged misuse.
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The present proceeding is under the grandfather provision of subsection
105(c)(8) of the Act. The construction permits for Midland Units 1 and 2 were
issued on December 15, 1972. Theoretically, there could have been misuse of
activities under the license between December 15, 1972 and the close of the
antitrust evidentiary hearing on June 20, '1974. Actually, the allegation of
misuse is related to future activities under the operating license which had not
been granted prior to June 20, 1974. Accordingly, the findings of fact and
conclusions of law will follow the rules above stated. -

. MOOTNESS
0o A o ,
A situation inconsistent with the antitrust laws in existence at the close of
the evidentiary record could have begun at any previous time. With agreement of
the Parties, to keep the record within reasonable bounds, only situations with
regard to which.there is evxdence of existence after Januaryl 1960 will be
considered. o
There must also be consxdered whether a situation inconsistent with the
antitrust laws, which was in existence at some time in the period January 1,
1960 to June 20, 1974, ceased to exist at some time prior to June 20, 1974, If,
in fact, such a situation ceased to exist prior to the close of the record, activities
under the license cannot maintain the nonexistent situation. The difficulty, of
course, will be the determination as to whether the last act disclosed in the
‘record was the end of the situation. While this determmatlon is one of fact, the
cases provide some guidance.
When defendants are shown to have settled into a continumg practice or
entered into a consplracy V|o|at|ve of antitrust laws, courts will not assume
that it has been abandoned without cléar proof.”. .. It is the duty of the
courts to beware of efforts to defeat injunctive rehef by protestations of
repentance and refoim,' especially when abandonment seems timed to
_ anticipate suit, and there is probability of resumption. [United States v.
" Oregon State Medical Soc 343 US 326, 333, 96 L. Ed. 978, 985 728 Ct.
_690 { 1952) ]

In United States v. W T. Grant Co 345 US 629 97 L. Ed 1303 p 1309
73 S. Ct. 894 (1953), the Court said:
* Both sides agree to the abstract proposition that voluntary cessatlon of
" allegedly illegal conduct does not deprive the tribunal of power to hear and
determine the case, i.e., does not make the case moot.

The case may nevertheless be moot if the defendant can demonstratle"th'at
“there is no reasonable expectation that the wrong will be repeated.” The
burden is a heavy one. Here the defendants told the court that the interlocks
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no longer existed and disclaimed any intention to revive them. Such a
profession does not suffice to make a case moot although it is one of the
factors to be considered in determining the appropriateness of granting an
mjunctlon agalnst the now-dlscontmued acts.

Under some c1rcumstances a discontinuance of twelve years duration is not
long enough to render the matter moot. U. S. v. Aluminum Co. of America, 148
F.2d 416 at p. 447. Further guidance is supplied by a holding of mootness by
the Eighth Circuit Court of Appeals in Dyer v. Securities and Exchange
Commission, 291 F.2d 774, (8th Cir. 1961). In that case, no evidence was
presented that, in the three years after the defendant had originally violated the
rules of the SEC, the defendant had violated any rules even though similar
opportunities existed. The defendant had continued all of his previous activities
except that he did not violate any SEC rules.

The Third Circuit Court of Appeals in Independent News Co v, Wllllams 404
F.2d 758, 761 (31d Cir. 1968) held:

Whlle it dld not make any specific fmdlng as to the bona fudes of defendant’s

future intent with respect to resuming the complalned of practice, the

district court did find that defendant’s sources have dried up as a result of
plaintiffs’ effective policing of their contracts and that the complained of
- practice has been discontinued for several years. It is a reasonable inference
that the complained of practice cannot be resumed so long as plaintiffs
continue policing the contracts. Therefore the likelihood of. defendant’s
being in a position, even if he so desired, to resume the practice is minimal at
best, and we think that, in these circumstances, the district court was acting
well within its prescribed discretionary limitations in refusing injunctive

relief. U. S. v. W. T. Grant Co., 345 US 629, 73 S. Ct. 894, 97 L. Ed. 1303

(1952) U.S. v. Article of Drug, etc. supra, 362 F.2d 923 928 (3rd Cir.

1966).

In Independent News, the plaintiff was actively enforcing plaintiff’s contractual
obhgatxons with third parties who- were dealing with the defendant. The
Applicant’s contracts with ‘other utilities are now under the jurisdiction of the
FPC which must consider antitrust aspects of matters submitted to it. Though
not strictly analogous to Independent News, a factor in determining mootness as
to a discontinued contractual activity would be the present jurisdiction of the
FPC. Furthermore, aggressive smaller utilities could be relied upon to alter the
FPC to evidence of renewed anticompetitive contractual provisions.

The Board concludes that a situation is"“maintained” if the situation is in
existence on the close of the record or if there is a reasonable expectation that
the wrong w1ll be repeated based on some cognizable danger of recurrent activity
beyond the mere p0551b111ty of sucha happenmg In makmg its determinafion of
cognizable danger of ‘recurrent activity, the Board'will consider subsequent
events that make it absolutely clear that 'the behavior could not reasonably be

)

63



expected to reoccur, including but not limited to evidence of continuing
activities which no. longer. exhibit the behavior, changes in status of the
Applicant which prevents or obviates any necessity or reason for the behavior,
observation of the demeanor of any witnesses testifying to, cessation of such
activities, or other additional factors which would bear on the cessatxon of the
actmtres

'COORDINATION—NET BENEFITS

The relevant matters in controversy in 'this proceeding all deal with
“coordmatron activities. Much testlmony, including documents and exhrbrts,
was concerned with benefits of coordination. Justice, Staff and Intervenors seek
the benefits of coordination for the smaller utilities in the relevant geographic
market. The Applicant through the hearing espoused the view that any alleged
‘agreement to coordinate must provide a net benefit to the Applicant. However,
no party discussed the legal requirement for a net beneﬁt in their briefs. The
law, as we read the law, imposes the requirement of a net benefit upon each
party, including the Applicant, and hence, imposes'a duty upon the management
of the Applicant to seek such beneﬁts A brief exposrtlon of thrs legal prlncrple
is in order.

First, the Applicant is both a public utility and a private corporation. The
Applicant, as a’public utility, provides retail electric power to the public and
wholesale electric power to the smaller utilities in the lower peninsula of
Michigan. The retail sales of Applicant are regulated ‘by the Michigan Public
Service Commission (hereinafter MPSC); its wholesale sales are regulated by the
FPC. The Applicant has stockholders and creditors as a private corporation.
Thus, to analyze the need for the requrrement of a net benefi t, we must examine
public utility law and private corporation law.

As a public utility, the Applicant has the obligation to serve the public in its
area which no private corporation would have. A private corporation may at will
discontinue an unprofitable line of business but a public utility may be required
by a regulatory commission in the public interest to continue service, Michigan
Consolidated Gas Co. v. FPC, 283 F. 2d 204, 205 (DCCA 1960), rehearing den.
(1960), or to serve some parts at less profit or a loss, Minneapolis Gas Company,
Inc. v. FPC, 278 F. 2d 870 (DCCA 1960), reh. den. (1960). These requirements
to serve and the rate that service is provided are regulated by a public body, a
regulatory commission. The choice is not up to the utility. "~

Yet within this area the utility does have an obligation to “operate wrth all
reasonable economies™ which applies “to tax savings as well as economies of
management.” El Paso Natural Gas Co. v. FPC 281 F. 2d 567, 573 (5th Cir.
1960), cert. den. 366 US 912, 6 L. Ed. 2d 236, 81 S. Ct. 1083 (1961), reh. den.
366 US 955, 6 L. Ed. 2d 1247, 81 S. Ct. 1901 (1961). That Court continued:

This we consider to be the natural and necessary consequence of rate

regulation, El Paso supra at 573 (Emphasis added).
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The rates that a utility may charge must not be confiscatory and must
provide just compensation. Ames v. Smith, 169 US 466, 42 L. Ed. 819 (1897).
Over the years, many rate cases have occurred, and the general principle is that
the method of setting the rate is unimportant (FPC v. Hope Natural Gas Co.,
320US 591, 88 L. Ed. 333, 64 S. Ct. 281 (1934)). However, the ordinary pur-
pose of the rate is to provide “actual compensation for the services” and includes
“reimbursement for expenses incurred in performing the service, return on
investment used in the service, and a' reasonable profit on the transaction.”
Summerfield v. Civil Aeronautics Board, 207 F. 2d 200, 204 (DCCA 1953)
affirmed, sub nomine, Western Airlines v. C. A. B., 347 US 67, 98 L. Ed. 508,
reh. den, 347 US 924,98 L. Ed. 1078 (1954). The same Court defines:

-A *"just _and reasonable” rate is ‘'one that assures that all the enterprise’s

legitimate expenses will be met, and that enables it to cover interest on its

debt, pay dividends sufficient to continue to attract investors, and retain a

sufficient surplus to permit it to finance down payments on new equipment

and generally provide both the form and substance of financial strength and
. stability. [D.C. Transit System v. Washington Metropolitan Area Transit
Commxsswn 350 F.2d 753,778 (DCCA 1965)]

(See also Payne v. Washington Metropolitan Area Transit Commission, 415 F 2d
901, 913 (DCCA 1968)). Last, the “costs of service that a regulated utility
provides should, as far as possible, be borne by those who are served as they are
being served.” Williams v. Washington Metropolitan Area Transit Commission,
415 F. 2d 922, 951 (DCCA 1968). As a corollary, those not being served should
not bear the cost of serving others, “as far as possible.”

‘In summary, those served by, a uullty should be charged a rate which
includes all legitimate expense, a return on investment, and profit to the owners,
and customers should bear only the cost of being served.

Now turning to a private corporation: first, a private corporation is
organized to make a profit for the owners. The officers and directors are
obligated not to waste the assets of the corporation:

It is the general law, as well as that of California and Utah that |n the

absence of statute or corporate chapter provision, a corporation cannot

divert its property by gift or by indirect means without cons:derat/on or
benefit to the corporation and such acts cannot be ratified by the Board of

Directors. [ln re John Rich Enterprises, Inc., 481 F.2d 211, 214 (10th Cir.

1973) (Emphasis added).] - .

That Court then immediately quoted Knox v. First Security Bank of Utah,
196 F. 2d 112, 117 (10th Cir. 1952) which in part stated that:

[T] he alienation or disposition of property of a corporation in that manner

constitutes a violation of the rights of the stockholders and is ultra vires.

1
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The Seventh Circuit Court of Appeals has also discussed transfer of property:
Its disposition without adequate consideration would generally, if not
always, constitute a fraud on the stockholder. MacDonald v. Commissioner
of Internal Revenue 230 F.2d 534 (7th Cir. 1956)."

Though the charter of the App]rcant permits donations for public welfare such a
provision is limited to an eleemosynary class comprising scientific, educational
and charity purposes. (An early Michigan Supreme Court held that a corporation
could not spend.large amounts of the money available for dividends for a public
purpose to the detriment of the stockholders, Dodge v. Ford Motor Company,
204 Mich. 459, 170 N. W, 668, 3 ALR 413 (Sup. Ct. Mich. 1919)). The cases
cited supra on rates indicate that the corporation must make money if it can do
so (see D. C. Transit System, and Summerfield, supra).

In summary, the officers and directors of a corporation have an oblrgatron
not to waste the assets of the corporation by donation of assets for
noneleemosynary purposes.

Thus, the officers and directors of a public utrhty, whreh is also a: pnvate
corporation, have a dual set of obligations: to the public served and to the
owners. The officers and directors must do all that they can to make the
operation efficient. Congress has encouraged and therefore permitted coordina-
tion érrangements between utilities. These coordination arrangements often
result in decreased costs to the utility. The officers and ‘directors should enter
into coordination arrangements if a benefit to the utility results. They do not
have an obligation to enter into alleged coordination agreements from which no
net benefit results. (Obviously, part of the arrangement may be a benefit and
part may result in a detriment. The benefits must outweigh the detriments, i.e.,a
net benefit to the utility must result.) To coordinate with a competitor without
any net benefit would injure either the public served or the stockholders or both
and would be a waste of the assets of the corporauon The officers and drrectors
are obligated to do just the opposite.

From the above, we conclude as a matter of law, that the management of
Applicant is forbidden from entering into alleged coordination agreements which
said management believes will result'in a net detriment to Applicant. Definitions
12 through 16 hereinabove we_fe written with this legal prin'ciple‘ in mind.

RESERVE SHARING. -

In the 'introductory discussion of the electric industry, the advzin'tages of
reserve sharing between’ two' utilities were mentioned briefly. Since reserve
sharing is the first step in ‘operation coordination (see definitions nos. 25 and
27), it is a matter of prime importance in considering coordination. It deserves a
more detailed discussion both as to its practical and its legal ramifications.
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The record abounds with hypotheticals not based on facts concerning the
benefits of reserve sharing: The general assertion gleaned from literally hundreds
of pages of testimony and cross examination is: if two isolated systems are
combined, the reserves in Mw required by the combined system are less than the
sum of the reserves required by the systems when isolated.' The Board has been
shown no fact situation nor even a hypothetical that is to the contrary. But that
is really not in dispute among the Parties. The dispute is how that difference
shall be divided among the systems joining together and how the reserve
requirements should be calculated.

If the combined system requires less reserve in Mw than the sum of the Mw
reserve required of the isolated systems, then all the utilities of the combined
system benefit if each utility receives some of that difference. This is a truism,
The difficulty occurs if the required reserves of -the combined system are
allocated rather than the difference between the reserves in Mw of the combined
system and the sum of the required reserves of systems in isolation, :

~ -Intervenors and Justice put forth the general proposition that each system
.should maintain reserves in the same proportion to system load as the combined
system must. maintain reserves in relation to the combined system load (alleged
to be the “Gainesville Formula” or the “Equal Percentage™ formula). The
implication is that all Parties benefit because each contributes the same
“percentage” of its load as reserves and each is required to keep less actual
reserves. If one counter example can be shown which would require one system
to increase its reserve in Mw under such an arrangement,® this would mean that
the difference in reserves would not be split so that each system receives some
benefit. The Applicant has produced such a counter example [Exhibit CP
11104]. The Board has constructed several less elaborate counter examples. Two
examples are shown in the footnote.” Furthermore, the implication has been

¢ Consider the following which illustrates this prmcxple
STATEMENT: The square root of each number from 1 to 16 is a whole number
Proof by hypotheticals: (1) suppose the number is 4; \/_ 2, a whole number; (2) suppose
the number is 9;/9=3,2 whole number; and (3) suppose the number is 16; /16 = 4, 2
whole number
FALSE CONCLUSION: Statement is true
COUNTER EXAMPLE: Suppose the number is 2;+/2 = 1.414, not a whole number
CORRECT CONCLUSION: Statement is false .
7Example 1: Two systems each using the *largest unit in reserve™ criterion are
combined to form another system which also uses the “largest unit in reserve” criterion. The
loads, required reserves, and capabilities are shown below:

System System Combined

A B System
Required reserves ' 40 5 40
Load oo . (4x40) 160 O xS5), 45 210
Capability o 200 © 50 i 250
Required reserves (% of load) - 25.000 11,111 19.047

(Footnote continued on next page)
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that even if one Party were to have to keep increased reserves, that Party would
be the larger utility. The Board’s counter examples not only disprove the general
statement that both Parties benefit but also disproves the more restricted
statement that the smaller system.always benefits. Clearly, the *“Gainesville
Formula” applied indiscriminately is impractical and may be unfair to either the
larger or the smaller Party. In other words, the general statement is: Sharing
reserves on “an equal percentage” basis does not alwagys result in each party
receiving a benefit but may actually require mcreased reserves of one party or
the other. .

THE GAINESVILLE FORMULA

Because the “Gamesvnlle Formula” has been discussed at length (but mainly
in hypothetical context, not based on facts in this case) in this hearing, we feel
that we must discuss the case which is alleged to have approved the “Gainesville
‘Formula™, Florida Power Corporation v. Federal Power Commission, 425 F. 2d
1196 (5th Cir. 1970), reversed in part sub nomine, Gainesville 'Utilities
Department v. Florida Power Corporatlon 402 US 515, 29 L. Ed. 2d 74,91
S.Ct. 1592 (1971)."

» The history of the case is illuminating. Gainesville, after efforts to 'negotiate
an interconnection with Florida Power Corporation had failed, filed an
apphcatmn with the FPC -seeking an order under §202(b) requiring Florida
Power to mterconnect with Gamesvxlle and at the same ume filed a complamt
'(Footnote 7 continued)

(NB Required Reserves + Load = Capability, i.e., the load is the maximum load péhnitted
while maintaining the required reserves. The phrase’(4 x 40) means 4 units rated at 40.
Similarly for 9 x 5.) T
The required reserves of the combined system is (40/210) x 100% or 19 047 of the load

on the combined system '

If each system is requu’ed to keep required reserves equal to the same percentage of its

load as the combined system, then' the load required reserves and capabilities are shown
below.

System:, Systéml‘ Combined .

A " B System
""" Required reserves T 32 '8 T 40 7 '
Load 168 42 210
\ Capability .. 200 50 250
Ty " Required reserve (% load)  19.047 19.047 19.047

7 AOi.jn_riously, the smaller system®s (System B) reserve requirement has increased from 5 to
8 as a result of Coordination on an “Equal Percentage Reserves” sharing basis.

(Footnote continued on next page)
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with the FPC charging Florida Power with unlawful disconnection under § §205

and 206 of the Federal Power Act, 16 USC § §824d, 824e for failure to agree to

an interconnection. (Gainesville, supra, at 521 and footnote 4, at 521).
Following "extensive hearings, an examiner for the FPC ruled that the
interconnection was in the public interest and that it would not place ‘an
undue burden on Florida Power. The Commission affirmed the findings and
further found that the interconnection would neither compel Florida Power
to enlarge its generating facilities nor impair its ability to serve its customers.
The Commission ordered the lnterconnectlon but on conditions (1) that
Gainesville pay the entire $3 million cost of the |nterconnect|on and (2)
that Gainesville would maintain generating capacity resources at least equal
to 115% of its peak load [the socalled “Gainesville Formula"] ... The order
also fixed the rates of compensation to be paid for actual energy transfers
across the mterconnectlon (Gamesvnlle supra at 522) '

Florida Power appealed that order on grounds (l) “the Federal Power Act
16 USCA §791a, et seq., does not give the Commxssxon jurisdiction to order a

(Footnote 7 continued) )
~ Example 2: Two systems each using the “largest umt in reserve” criterion are combined
to form another system which also uses the “largest unit in reserve” criterion. ‘The 10ads,
required reserves, and capabilities are shown below ' ' ' ’

System : System .. Combined

A B . System
Required reserves ) 10 To20 ' 20
Load 9x10) 90 (1x20) 20 - 120
Capability 100 - 40 140
Required reserves (% of load) | 1.1 " 10000 16.67

The required reserves of the combined system is (20 x 120) x 100% or 16. 67% of the
load on the combined system. - - .

If each system is required to keep required reserves equal to the same percentage of its
load as the combined system, then the load required reserves and capabilities are shown
below, ’

System System  Combined

A B System .. -
Required reserve 14.29 5.71 20.00 ’
Load 85.71 = 34.29 120.00
Capability 100.00 40.00 140.00

Required reserve (% load)  16.67 16.67 = 16.67

Obviously, the larger system’s (System A) reserve requirement has increased from 10 to
14.29 as a result of coordination on an “Equal Percentage Reserves” sharing basis.

69



privately owned power company to interconnect with those of a municipally
owned system that both generates and distributes its own power” and, (2) “the
Commission’s basic policy concerning terms upon which an interconnection will
be ordered is questioned” (Florida Power, supra, at 1197). The Fifth Circuit
Court of Appeals held that the FPC could order that interconnection but refused
to enforce the order ‘insofar as it fails to compensate Florida Power for making
available large quantities of backup power at the interconnection’ and this was
inconsistent with the statute (Florida Power, supra at 1197).

Both Gainesville and the FPC appealed (Gainesville, supra, at 515).
“Respondent, Florida Power, does not challenge the Commission’s order except
in its omission of a term or condition that Gainesville pay approximately
$150,000 annually as ‘Compensation or reimbursement reasonably due’
respondent for backup service effected by the interconnection.” (Gainesville,
supra, at 522). The FPC had rejected that contention. “The Court of Appeals for
the Fifth Circuit held that, because of the omission of such a term or condition,
‘the terms of the connection /do not" adequately satisfy the statutory
requirements’ because they do not provide Florida Power with the ‘reimburse-
ment reasonably due’ it.” (Gamesvnlle supra, at 517). The Supreme Court
reviewed this holding and remanded the case “for the entry of a new judgment
enforcing the Commission’s order in its entirety.” (Gainesville, supra, at 517).
N. B., the only issue before the Supreme Court was the omission of the standby
charge. That omission was the only subject objected to by respondent, Florida
Power, and the only subject held to be faulty by the Court of Appeals. The
Supreme Court based its holding on general law and Section 313(b) of the
Federal Power Act, 16 USC §8251(b): “the finding of facts, if supported by
substantial evidence, shall be conclusive.” The Supreme Court then examined
the studies of the FPC as reported with record of the hearings in the Commission
and concluded that substantial evidence existed. Then the Court stated: *“[T]he
Court of Appeals erred in not deferring to the Commission’s expert judgment.”
(Gainesville, supra, at 527).

Thus, neither the Supreme Court nor the Court of Appeals for the Fifth
Circuit either explicitly or implicitly approved the “Gainesville Formula™.
Neither Court had -that “formula” before it. Neither commented on the
“formula”. The Supreme Court merely deferred to the expertness of the
Commission.

Last, as discussed previously, no formula would be correct in all situations,
As the engineering witness for Justice testified:

Q. Would it require a specific study to determine this?

A. Very definitely. If you are attempting to coordinate a small system
with a large system, you have to examine the impact upon the large system’s

70



reliability or the requirement for additional reserves on his part, and this
would be accomplished through the appropriate probability studies.

The Gainesville order emphasizes complexity of the balancing. See Florida
Power, supra,

The “Gainesville' Formula” as shown in the discussion of reserve sharing
supra does not provide benefits to all Parties, including the smaller utility, in all
cases. The “Gainesville Formula™ applied indiscriminately may be unfair to
either Party. We find as a matter of-fact that the “Gainesville Formula” was not
explicitly approved by the courts and is not of universal application. The task of
weighing and approving coordination agreements has been-alloted by the FPC
Act to the FPC. It has primary jurisdiction and is staffed to perform this
function. We conclude on a matter of law that any approval of a coordination
agreement should be determined after a careful study by the agency with the
jurisdiction in the area: The Federal Power Commission.’

REFUSAL TO COORDINATE

One specific type of conduct covered by the relevant matters in controversy
is refusal by Applicant to coordinate with the smaller utilities in the relevant
geographic market. Before examining the facts, we shall explore the ]egal aspects
of such a refusal, assuming that it has occurred. Normally the antitrust laws are
concerned with activities as distinguished from refusal to act.

Down through the ages, refusal to assist another who is in dire distress has
been lawful in the absence of a specific statutory duty to act. Thus, in the
parable of the Good Samaritan (Luke 10:29-37) and of the Rich Man and
Lazarus (Luke 16:19-31), while those who failed to help the unfortunate met
with divine disapprobation, there is no indication of the breach of a legal duty.
At common law, there, is no duty to save a drowning man. In order for a statute
to impose such a duty, it must be clearly spelled out. For example, statutes
requiring that: _ .

The Coast Guard ... shall develop, establish, maintain and operate ...

rescue facilities for the promotion of safety ... [14 USC §2].

and further that:
In order to render aid to distressed persons, vessels and aircraft ..., the
Coast Guard may (1) perform any and all acts necessary to rescue and aid
" persons and protect and save property . .". [14 USC §88a].

have been uniformly held to fall short of creating a government duty of
affirmative action to aid a person in distress, Frank v. U. S., 250 F. 2d 178 (3rd
Cir. 1957), cert. den. 356 US 962, 78 S. Ct. 1000, 2 L. Ed. 2d 1069, U.S. v.
Sandra & Dennis Fishing Corp., 372 F. 2d 189 (1st Cir. 1967), cert. den. 389 US
836, 88 S.Ct. 48, 19 L.Ed. 2d 98 (1967). Of course, if the Coast Guard
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undertakes a rescue, it has a duty not to cause injury by its negligence, U.S. v,
Sandra & Dennis Fishing Corp., supra. U. S. v.'Gavagan, 280 F, 2d 319 (5th Cir.
1960), cert. den. 364 US 933, 5 L. Ed. 2d 365, 81 S. Ct. 379. However, this
latter point is not reached if there is a refusal to give assistance.

- The reason that a refusal to give aid is not unlawful is that he who refuses to
help does not cause injury. Since he does not participate in the events, the
causation must be from some other source. On the other hand, if the erstwhile
inactive party does go to the rescue, and in so doing causes injury, then liability
may be found. See U. S. v. Sandra & Dennis Fishing Corp. and U. S. v. Gavagan,
both supra.

- In the parable of the Good Samaritan, neither the priest nor the Levite
caused the condition of the man left by the roadside. The robbers did that. In
the parable of Lazarus, the rich man did not cause the poverty of Lazarus or
Lazarus’ sores. They were caused by events extrinsic to the rich man’s conduct.

Similarly, where a small utility has difficulties arising from extrinsic causes, a
large utility’s refusal to aid the small utility is not unlawful in the absence of a
statutory duty to render such aid. Here again the reason is that the refusal does
not cause whatever difficulties the smaller utility may have. The difficulties arise
from extrinsic causes. In the utility field, the causes could be geographic location
of the smaller utilities, high cost of operating small generating units, destruction
or damage to equipment due to storms, etc., none of which were caused by the
large utility or by ‘its refusal to aid. It is important to clearly understand this
concept of causation. The Parties having the burden of proof keep insisting that
Applicant’s alleged refusal to aid the smaller utilities is the cause of the
handicaps which actually result from extrinsic causes. In a legal connotation,
such arguments are illogical, unreasonable and unsound. In law, the refusal to aid
someone in trouble is NOT the cause of such trouble. '

There remains to be determined whether there is a statutory duty imposed
on the larger utility to aid the ‘smaller utility. There is no specific requirement’in
any antitrust law that an entity must aid its competitor. An entity may choose
to mind its own business and leave its competitor to do the same, Such conduct
is not anticompetitive. Just as a public utility may quite properly refuse to share
with a private utility the tax advantage and cost-of-money advantage accruing to
it, so also the larger private utility may refuse to share the various advantages
which the size of its facilities and financial assets confer on it.

Under the antitrust laws, mutual assistance agreements between competitors
are suspect. See, for example, Timken Roller Bearing Co. v. U.S.,341 US 593,
71 S.Ct. 971, 95 L. Ed. 1199 (1951); U. S. v. Penn-Olin Chemical Co., 378 US
158, 84 S.Ct. 1710, 12 L. Ed. 2d 775. This is because such agreements tend to
lessen competltion by fostering price fixing, division of territories, agreements
not to compete, and other anticompetitive conduct. k

The Federal Power Act sanctions and encourages voluntary mutual assistance
agreements (coordination in the electric industry). Partly this is because much of
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the conduct forbidden by the antitrust laws is not likely to become a part of
such coordination. The activities of the state regulatory bodies supervise retail
prices of privately-owned utilities and the FPC supervises wholesale prices. To a
large extent, geographic areas of service are determined by franchises and by the
fact that duplication of service facilities is uneconomical. Partly, coordination is
sanctioned and encouraged because it tends to mcrease reliability and decrease
cost of service both of which ends are in the pu lic interest (see §824a(a) of the
Federal Power’ Act). However, this Act does not impose voluntary coordination
as a duty. Voluntary coordination is permissive and not mandatory. No other
statute is known to us and none has been called to our attention which makes it
a duty to engage in voluntary coordination. In fact, if such did exist,
coordination would not be voluntary. T

We conclude as a matter of law, that unilateral refusal to assist competitors
per se is not anticompetitive conduct and is not a scheme or consplracy the
purpose or effect of which is to cause the creation or mmntenance of a situation
inconsistent with the antitrust laws. Such refusal causes no’ injury to the
competitor. The utility has no duty to benefit its competitor by alleviating the
competitor’s injuries resulting from extrinsic causes. - o

We conclude as a matter of law that unilateral refusal to enter voluntarily
into coordination agreements with competitors per se is not anticompetitive
conduct and is not a scheme or conspiracy the purpose or effect of which is to
cause the creation or maintenance of a situation inconsistent with the antitrust
laws. Such refusal causes no injury to the competitors. The utility has no legal
duty to benefit its competitors by alleviating injury from extrinsic causes. Such
refusal would not give rise to a situation inconsistent with the antitrust laws.

If a utility has an anticompetitive scheme, such as monopolization, and if its
unilateral. voluntary refusal to coordination with its actual or potential
competitor is a material element and a substantial factor in said scheme, then
there is a misuse .of its otherwise lawful refusal to coordinate, Under such
circumstances, the refusal can give rise to a situation inconsistent with the
antitrust laws. American Tobacco Co. v. U. S., supra, Otter Tail v. U. S., 410 US
366, 35 L. Ed. 2d 359,93 S. Ct. 1002, reh. den., 411 US 910, 36 L. Ed. 2d 201,
93 S. Ct. 1523 (1973).

Where a monopolist refuses to deal as part of a scheme to illegally extend or
prolong his monopoly, the rule was stated by Judge Hughes as follows:

The principles enunciated in these three cases demonstrate that plaintiff has

stated a cause of action under Section 2 of the Sherman Act. it is clear that

" the complaint is sufficient if the refusal of defendant to accept advertising
from plaintiff by setting up unreasonable standards or by adopting an
arbitrary course of action is for the purpose of destroying plaintiff as an

‘agency and thereby furthering a course toward monopolization.[Twenty-nine

Productions, Inc. v. Rollins Telecasting, Inc., 365 F. 2d 478 (5th Cir. 1966)]
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Next, consider not a manufacturer but a dealer in services: United Press
International. In this case, United Press International did not refuse to deal
completely but only refused to deal unless the terms were the same as its other
contract customers: ‘

As we pointed out befare, our case does not even mvolve a refusal to deal

with plaintiff. UPI was willing to deal with plaintiff on the same basis as its

other contract customers. Plaintiff, being an interim newspaper and thus not
knowing how long it ‘would be in busuness, wanted a special deal. Fallure of

UPI to give plaintiff a special deal and accept its offer of $3,000 per week

did not operate to create or attempt to create a monopoly. It is not clear to

us just how UPI's failure to come to terms with plaintiff could create a

monopoly or could be an attempt to monopalize. The proof does not show

that UPI had the power to control pnces or unreasonably restrain trade

There was no evidence of a specuf|c intent to monopolize. Kansas City Star

Co, v. United States, 240 F. 2d 643 (8th Cir. 1957), cert. den., 354 US 923,

77 S.Ct. 1381, 1 L. Ed. 2d 1438 (1957). Daily Press Inc. v. United Press

International, 412 F, 2d 126, 135 (6th Cir. 1969).

If two or more business entities enter into a conspiracy in restraint of trade,
such a conspiracy automatically gives rise to a situation inconsistent with the
antitrust laws. It is specifically forbldden (see Section 1 of the Sherman Act
quoted in Appendix A). - : ,

If two utilities enter into a coordination arrangement thereby reaping the
benefits of such arrangement and further conspire to prevent other utilities from
entering the coordination arrangement with' the intent to injure such other
utilities, such conspiracy falls squarely within the prohibition of Section 1 of the
Sherman Act.-‘A refusal to permit a third utility to enter. the coordination
arrangement under these circumstances is a material element and a substantial
factor in-an anticompetitive agreement and is a misuse-of the previously legal
right to refuse to coordinate with others; provided that the third party brings to
the arrangement such contribution as to result in net benefits to all three parties.

REFUSAL TO WHEEL

Another area related to coordination among competitors is 'involved in
refusal to wheel. It is urged that refusal to wheel for. competltors is
anticompetitive ‘conduct.

Dr. Harold H. Wein, an economist who testlﬁed in this case [direct
testimony follows Tr.3979], has an impressive background as a teacher,
Principal Economist of the Antitrust Division, U.S. Department of Justice
(1945-1951), first Chief Economist of the Federal Power Commission and in
other activities (direct testimony pages 1-13).
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On page 23 of Dr. Wein’s direct testimony, he.quotes a paragraph from
United States v. (1) Ohio Oil Company, (2) Standard Oil Company, (3) Standard
Oil Company of Louisiana, (4) Prairie Oil and Gas Company, (5) Uncle Sam Qil
Company, and (6) Robert D. Benson et al, doing business under the partnership
name of Tide Water Pipe Company, Limited, 234 US 548, 58 L. Ed. 1459, 34
S.Ct. 956 (1914) which he alleges was brought under the Sherman Act.
Actually, the case, usually called the ““Oil Pipeline Case™, was brought under the
Hepburn Act of June 29, 1906 which amended chap. 3591, 34 Stat. at Large
584, U. S. Comp. Stat. Supp. 1911, p. 1288 (the Act to Regulate Commerce) 50
that the first section reads in part as follows:

That the provisions of this act shall apply to any corporatlon or any person

or persons engaged in the transportation of oil or other commodity, except

_water and except natural or artificial gas, by means of pipe lines, or partly by
pipe lines and.partly by water, who shall be considered and held to be
common carriers within the meaning and purpose of this act.

Dr. Wein’s quotation contams all but the last sentence of the followmg

paragraph:’
_Availing itself of its monopoly of the means of transportation, the Standard
Oil Company refused, through its subordinates, to carry any oil unless the
same was sold to it or to them, and through them to it, on terms more or less
dictated by itself. In this way, it made itself master of the fields without the
necessity of owning them, and carried across half the continent a great
subject of international commerce coming from many owners, but, by the
duress of which.the Standard Oil Company was master, carrying it all as its
own. The main question is whether the act does and constitutionally can
apply to the several constituents that then had been united into a smgle I/ne
(Emphasis added) :

The thrust of this case is in the last sentence of the above quotatlon (omltted
by Dr. Wein). The Oil Pipe Line case was neither brought nor decided under the
Sherman Act. Yet Dr. Wein considers transmission facilities for electric energy as
analogous to the Oil Pipe Line case. So be it. In the electrical industry, there is
no act of Congress requiring wheeling as a public utility. This failure of Congress
was not an oversight. -

Bills to require wheeling were repeatedly consxdered The history of the
Federal Power Act, its purpose, and the efforts to include forced wheeling is
concisely stated'in 35 L.Ed. 2d at page 371, column 2 through page 373,
column 1. Forty years of effort failéd to result in Congressional enactment of a
requirement to wheel. Thus, the analogy, properly applied, is that by Act of
Congress, oil pipe line owners must carry oil from others whereas no statute
required owners of transmission facilities to do so. Furthermore, in the Oil Pipe
Line case, the court held that the Uncle Sam Qil Company which' transmitted
only oil from its own wells across state lines to its own refinery was not obliged
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by the statute’ to become a carrier for others. By analogy, a power company
which' builds and operates transmission facilities to carry power generated by
jtself to other points in the same state, a fortiori, would not even be forced to
wheel if Congress were to pass an act concerning wheeling similar to the
Hepbum Act.

“‘The’ Federal Power Commission deems itself without power to order
involuntary wheeling [Otter Tail v. U. S., supra] . A Federal Court, having found
a party engaged in anticompetitive activities forbidden by the antitrust laws,
may,-as part of the remedy, require wheeling [Otter Tail v. U. S., supra}. The
anticompetitive activity found in this case was not refusing to wheel per se but
was a scheme intended to prevent the City of Elbow Lake from entering the
electric utility business. Refusal to wheel was only one of several activities used
to effect the illegal scheme. In determining whether or not a scheme is illegal, it
is immaterial whether or not steps taken in furtherance of the scheme are legal
or illegal. See American Tobacco Co. v. U. S., supra. In Otter Tail, the courts did
not need to address themselves to whether or not refusal to wheel is a per se
violation of the antitrust laws and any passing remarks on this pomt are obiter
dicta. By the same line of reasoning and on the same authorities quoted in
discussing the refusal to coordinate questlon, we conclude as a matter of law
that unilateral refusal to wheel power for competitors per se is not anticompeti-
tive conduct and is not a scheme or conspiracy the purpose or effect of which is
to cause the creation or maintenance of a situation inconsistent with the
antltrust laws,

. Justice, Staff and Intervenor ‘condemn refusal to wheel as a bottleneck
situation. All of the bottleneck cases involve conspiracies. We can do no better
than to quote the excellent dlscussmn by the 9th Circuit Court of Appeals in-
Joseph E. Seagram & Sons, Inc. v. Hawaiian Oke & Liquors, Ltd., 416 F. 2d 71
(9th Cir. 1969):

- It is no-doubt true that a manufacturer or supplier can do many things

"’ independently which he may not combine-with others to accomplish. See
e.g., United'States v. Parke, Davis & Co., 1960, 362 US 29, 80 S. Ct. 503, 4
L. Ed. 2d 505; Associated Press v. United States, 1945, 326 US 1, 14-15, 65
S. Ct. '1416,-89 'L. Ed.-2013; United States v."Bausch & Lomb Optical Co.,
1944, 321 US 707, 722, 64 S. Ct. 805, 88 L. Ed. 1024, But the mere fact of
combination or conspnracy" does not necessarily result in'per se |Iab||ItY

" We tum then, to the group boycott cases on- which plaintiff relies. Such
boycotts have been held to be illegal per se under Section 1 because they are
“naked restraints of trade with no purpose except st/flmg of competition.”
White Motor Co. v. United States, supra, 372 US at 263, 83 S. Ct..at 702
. (Emphasis added). We find that in all of plaintiff's cases there was a purpose
either. to exclude a person or group from the market, or to accomplish some
other anticompetitive objective, or both.
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. In several of them, the objective was to put one or more so-called
“discounters or price-cutters’! out of business. United States v. General
Motors Corp., 1966, 384 US 127, 86 S. Ct. 1321, 16 L. Ed. 2d 415. Ford
Motor Co. v. Webster's Auto Sales, Inc.,, 1 Cir.,, 1966, 361 F.2d 874,
involved a scheme similar to, but less elaborate than the General Motors
scheme. Somewhat similar is Fashion Originators’ Guild of Americav. FTC,
1941, 312 US 457, 61 S. Ct. 703, 85 L. Ed. 949, where a combunatron of
manufacturers and designers sought to suppress competmon by "style -pi-
rates’’ who were also prlce cutters.

In other cases, there was concerted actron by one group to put one or more
of their competitors out of business, or to impair their ability to compete
with the conspirators. See Silver v. New York Stock Exchange, 1963, 373
.US 341, 347, 83 S. Ct. 1246, 10 L. Ed. 2d 389; Radiant Bumners v. Peoples
.Gas Light & Coke Co., 1960, 364 US 656, 81 S. Ct. 365, 5 L. Ed. 2d 358;
Associated Press v. United States, supra.

Another case involved the exclusion’ of competitors from the market by
monopolistic practices violative of section 2 of the Sherman Act, together
+  with a price-fixing conspiracy. Continental Ore Co. v. Union Carbide &
* Carbon Corp., 1962 370 US 690, 82 S. Ct. 1404, 8 L. Ed. 2d 777.
Binderup v. Pathe Exchange, Inc., 1923, 263 US 291, 311, 44 S. Ct. 96, 68
L. Ed. 308, is similar, although the exclusion was of a customer of some of
" the corispirators, rather than'a competitor of the conspirators. Eastern States
Retail Lumber Dealers’ Ass’n. v. United States, 1914, 234 US 600, 34 S. Ct.
951, 58 L. Ed. 1490, involved a combination of-retailers to boycott
wholesalers who sold directly to consumers. See also Montague & Co. 'v.
Lowry, 1904, 193 US 38, 24 S. Ct. 307, 48°L. Ed. 608. In Kiefer-Stewart
Co. v. Joseph E. Seagram & Sons, Inc., 1951, 340 US 211, 71 S. Ct. 259, 95
L. Ed. 219, there was an agreement between sellers to refuse to 'sell to
" wholesalers who would not agree to abide by maximum resale prices fixed
by the sellers. Thus the boycott of the plaintiff to that case was part of a
"price-fixing scheme. In Klor’s, Inc. v. Broadway-Hale Stores, Inc., 1959, 359
US 207, 79 S.Ct. 705, 3 L. Ed. 2d 741, on which plaintiff most heavily
relies, the purpose was to put the plaintiff out of business. That was enough
" for the Supreme Court. And the facts show, although the Court did not rely
on this, that the reason for doing so was that the plamtrff was a prlce cutter
Thus, the defendant’s motives were doubly anticompetitive. L

Group action in denying a market to competitors was also, condemned in
Gamco Inc. v. Providence Fruit & Produce Bldg., 194 F. 2d 484 (1st Cir. 1952),
cert. den., 344 US 817,73 S.Ct. 11,97 L. Ed. 636 (1952).

No better summary stated has been found than that of Judge Murran:

But, a mere declination to sell to competitors or to supply retail outlets i in a

competitive market is not illegal, unless such refusals to sell or supply can be

77



shown to be in furtherance of a contract, combination or conspiracy to
unduly suppress the free flow rate of trade or commerce. Shotkin v. General
Electric Co., supra; United States v. Bausch & Lomb Optical Co., 321 US
707, 722, 64 S. Ct. 805, 88 L. Ed. 1024, [Blue Bell Co v. Frontier Refining
Co.,etal.,, 213 F. 2d, 354, 358 359 (10th Cir. 1954)] '

(See also Zemth Vinyl Fabrics Corp v. Ford Motor Company, 357 F. Supp. 133,
140, 141 (E. D, Mich. 1973)).

We conclude as matter of law, that the bottleneck sntuatlon applies only to
conspiracies and hence is inapplicable to a unilateral refusal to wheel.

Otter Tail, supra, is relied upon by Justice, Staff and Intervenor for the
proposition that'a refusal to wheel by a utility having most if not all of the high
voltage transmission in relevant geographic market is illegal monopolization.

Court decisions in each and every caseare affected by the whole factual
situation.” In Otter Tail, when the franchise from the City of Elbow Lake
expired, it was not renewed. Elbow Lake decided, as it had a right to do, to
provide retail power as 2 municipal enterprise. Thereupon Otter Tail refused to
sell power or to wheel power to Elbow Lake. Otter Tail also relled on an illegal
contract with the United States. Not satisfied with these negative reactions,
Otter Tail sought by litigation to prevent Elbow.Lake from building its own
generating facilities. In other words, the refusals to deal or wheel were only part
of a monopolistic scheme to completely block Elbow Lake from setting up a
municipal utility. Even in this setting, the Supreme Court upheld the lower court
only.by a 4 to 3 majority. The minority opinion referred to the repeated failure
of efforts to get Congress to require compulsory wheeling and concluded thata
refusal to wheel was exempt from the antitrust laws,

The antitrust laws deal with anticompetitive business conduct. An entity not
in the business of wheeling cannot violate the antitrust laws by refusing to go
into business. The Congress may be able to force an entity to enter a business
where the public interest is at stake, but, before Otter Tail, no court has ever
forced an .entity .into a business which it did not wish to enter using as the
bootstrap excuse refusal to voluntarily embark on such business. We do not
believe that Otter Tail so held. We believe that the correct interpretation of the
majority opinion in Otter Tail is that if there has been a violation of the antitrust
laws by a willful combination of acts intended to and tending to interfere with
lawful completion in violation of the *“attempt to monopolize” clause of Sec. 2
of the Sherman Act, then, as a remedy, the defendant may be required to do
acts from which it would otherwise have a right to abstain.

In our view, Otter Tail is in'accord with all the cases that hold that “acts, in
themselves legal, lose that character'when they become material elements and
significant factors of an unlawful scheme.” Continental Ore Co. v. Union
Carbide Corp., 370 US 690, 706, 8 L. Ed. 777, 789, 82 S. Ct. 1404 (1962) and
the cases cited there. Furthermore, the facts in Otter Tail fit our analysis of
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nexus. The scheme was to prevent Elbow Lake from having an independent
mumcnpally owned electric plant. Several acts were substantial factors and
material elements in that scheme: Refusal to “wheel”, refusal to sell, sham
litigation, and contracts which the Court held illegal (see Otter Tail, supra, at
368).

In addmon the Department of Justice apparently agreed at one time with

this analysis of Otter "Tail (see Department of Justice “Motion to Affirm” filed
in Otter Tail appeal from remand proceedmg before the U. S. Supreme Court in
Part II, General Material, Appendlx to Consumers Power’s Brief in Support of its
Proposed Findings of Fact and Conclusions of Law, No. 49). On page 18 of the
Brief, Justice argued:
These findings showed a- deliberate purpose to maintain Otter Tail's
monopoly position by every means available to it, including refusals to deal,
refusals to wheel power, and use of restrictive contract provisions to prevent
other suppliers from wholesaling power to those Otter Tail sought to
control. The Imgatlon was an integral and extremely effective part of this
effort. . - s ' PR .

REFUSAL OF ACCESS TO NUCLEAR FACILITIES

Hereinabove, we have concluded that the unilateral voluntary refusal by a
utility to enter into coordination agreements with its competitors, without
more, is not anticompetitive conduct for the reason that causal relationship is
absent between such refusal and any injury or misfortune of such competitors
and for the further reason that such utility has no legal duty to benefit its
competitors by alleviating such competitors’ injuries from extrinsic causes. This
broad conclusion includes both operational coordination'and developmental
coordination. Developmental coordination is the joint planmng of facilities, and
includes the concepts of joint venture and unit power access to a nuclear
generatmg facility. Accordingly, the aforesaid conclusion comprises refusal to
provide competitors with either joint venture or unit power access to a nuclear
facility. In addition to this basic legal principle, there is another reason why
refusal of such access is not anticompetitive conduct. As has been discussed, in
connection with the matter of nexus, the use of activities under a grant
authorized by Congress is immune from the reach of the antitrust laws. Only if it
can be'shown that the activities.under the license will be misused as a material
element and-substantial factor in an anticompetitive scheme or conspiracy is it
possible to deem refusal of access by joint ownership or unit power to be
unlawful. The argument that activities under and within the scope of a license
granted pursuant:to federal statute can, in and of themselves, create or maintain
a situation inconsistent with the antitrust laws is to imply that, in passing such
statute, the Congress stultified itself. Such an argument stretches credulity to the
breaking point.
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.. Of course, if activities under the license were to be misused as a. material
element and significant factor in a scheme or conspiracy so as to create or
mamtam a situation inconsistent with the antitrust laws, there would be nexus
between said misused activities and said situation.

We conclude as a matter of law that, if an Applicant for a license intends to
construct and operate a nuclear power facility solely for the purpose of
supplying power to its customers, unilateral refusal to provide its competitors
with access to such facilities is not antxcompetmve conduct and is not a scheme
or conspiracy the purpose or effect of which is to cause the creatnon or
maintenance of a situation inconsistent with the antitrust laws

EXPERT OPINIONS .

*  This Board has on occasion [Tr.6515] informed the parties that the Board
would give little weight to opinions of experts as to hypothetical fact situations
not based on evidence included in the proceeding. This section discusses the legal
basis for that ruling. The Commission Rules (10 CFR 2.743) and the
Administrative Procedure Act (5 USC §556(d)) give no guidance and thus we
turn to case law,
The 7th Circuit Court of Appeals stated in a case mvolvmg an adrmmstratxve
Board:
Opinion evidence, to be of any value, should be based either upon admutted
facts or upon facts, within the knowledge of the witness, disclosed in the
record. Opinion evidence that does not appear to be based upon disclosed
. facts is of little or no value. The opinion witnesses here were almost wholly
._W|thout facts to support their conclusions, and it was ‘within the province of
the Board to disregard the opinion evidence and base its opinion upon the
facts in the record before it. The Conqueror 166 US 110, 17 S. Ct. 510, 41
L. Ed. 937; Idaho Power Co. v. Thompson (D.C.) 19 F. 2d 547. [Ba]aban&
-Katz Corporation v. Commissioner of lnternal Revenue, 30 F. 2d 807, 808
(7th Cir. 1929)]

This holding was recently quoted by the D.C. Court of Appeals (applymg to a
jury case), Giant Food Stores, Inc. v. Fme,269 F. 2d 542 (D.C. Cir. 1959), reh.
den. (1959). - - [

The Supreme Court in discussing the werght of opinions of experts stated:

If they have any probative effect, it is that of expressions of opinion by men

familiar with the gas business and -its opportunities for profit. But plainly

' opinions thus offered, even if entitled to some weight, have nd such

i conclusive force that there is error of law in refusing to .follow them. This

. is true of opinion evidence generally, whether addressed to a jury (Head v.

- Hargrave, 105 US 45, 49, 26 L. Ed. 1028,-1030), or to a judge (The

Conqueror, 166 US 110, 131, 133, 41 L.'Ed. 937, 946, 947,17 S. Ct. 510),
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or to a statutory board. Uncasville Mfg. Co. v. Commissioner of Internal
Revenue (CCA 2d) 55 F. Ed. 893, 897; Tracy v. Commissioner of Internal
.Revenue (CCA 4th) 42 F. 2d 99, 100; Gloyd v.' Commissioner of Internal
Revenue (CCA 8th) 63 F. 2d 649, 650.{Dayton Power and Light Co. v.
Public :}Jtllities Commission, 292 US 290, at 299, 78 L. Ed. 1267 at 1275
(1933)

The Seventh Circuit recently stated in a case mvolvmg an admlmstratlve body
citing Dayton Power supra:

.~ In fact, we know of no reason why the opinion of an expert such as offered
in' the instant case may not in the discretion of the trier of the facts be
rejected, even though there is no other evidence .on the subject. [R.H.
Oswold Co. v. Commissioner of Internal Revenue, 185 F. 2d 6, at 9, (7th
Cir. 1950), reh den (1950), cert. den. 340 US 953, 95 L. Ed. 687 (1950)]

The wntness in this case was the “sole testimony offered by the Petitioner” who
answered questions based on hypotheticals and on facts which he heard in open
court. (See also Tripp v. C.I.R., 337 F. 2d 432 (7th Cir. 1964))

Furthermore, it is well established that the “weight of the evidence is a
matter for (Administrative Body)”, Concrete Material Corp. v. Federal Trade
Commission, 189 F. 2d 359 (7th Cir. 1951), citing Corn Products Refining Co.
v. Federal Trade Commission, 324 US 726, 65 S. Ct. 961, 89 L. Ed. 1320 (1944)
which the court stated at p. 739:

The weight to be attributed to the facts proven or stipulated and the

inferences to be drawn from them are for the Commission to determine, not

. the Courts

The Court in Corn Products, supra at 741 also stated:
The only evidence said to rebut the prima facie case made by proof of the
price discriminations was given by witnesses who had no personal knowledge
of the transactions, and was limited to statements of each witness’s
assumption or conclusion that the price discriminations were justified by
competition. Examination of the testimony satisfies us, as it did the court
below, that it was insufficient to sustain a finding that the lower prices
. allowed to favored customers were in fact made to meet competition.

“In addition, Judge Morton in Cecil Corley Motor Co., Inc. v. General Motors
Corp., 380 F. Supp. 819 (M.D. Tenn. 1974) stated in a section on “Apphcable
Legal Standards™ that:

Plaintiff introduced its damage theory in part through the testimony of an
expert witness, and in part by way of its accountant. Damages calculated by
accountants and experts cannot be based upon assumptions which are not
supported by the record, and cannot be based upon speculation or
. guesswork. All of the premises upon which their conclusions are based must
be supported by, and comport with, the testimony actually offered in court.
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Flintkote Co. v. Lysfjord, 246 F. 2d 368 (9th Cir. 1957) cert. den., 355 US
835, 78 S. Ct. 54, 2 L. Ed. 2d 46 (1957); Sunkist Growers, Inc. v. Winckler
& Smith, 284 F. 2d 1 (9th Cir. 1960); Baush Mach. Tool Co. v. Aluminum
Co. of America, 79 F. 2d 217 (2d Cir. 1935); and Syracuse Broadcastmg
Corp. v. Newhouse, 319 F. 2d 683 {2d Cir. 1963).

Experts cannot comte into court and offer as proof calculations and theories
which they do not themselves support or advocate, but which are designed
to reach a desired conclusion, when those calculations have no sound basis in
fact or reason. Joseph E. Seagram and Sons, Inc. v. Hawaiian Oke & Liquors,
Ltd., 416 F. 2d 71 {9th Cir. 1969). An an expert opinion may not, itself, be
based upon the opinion of others, either in evidence or not in evidence.
Taylor v. B, Heller and Co., 364 F. 2d 608 (6th Cir. 1966).

Applying these legal principles to the evidence offered by plaintiff on this
issue, this Court concludes that the plaintiff failed to show actual damages
sustained and failed to establish, with any fair degree of certainty, that it lost
sales or net profits during the period in question. The jury could not have
ascertained plaintiff’s probable loss as a matter of reasonable inference.
Plaintiff's proof was based upon assumptions not found in, nor supported
by, the record, and the jury was required to indulge in speculation,
conjecture and guesswork in order to arrive at a figure.

and
In summary, then, this Court finds that the damage theory proffered by
plaintiff is wholly madequate and insufficient to support any award by the
jury, for the reasons that it was based: (1) on a profit figure which was not
an acceptable net profit; (2) upon assumptions concerning distribution and
.projected, sales which were not supported by the record; (3) upon assump-
tions and conjectures specifically disclaimed by the witnesses who drew their
conctusions therefrom; (4) upon the opinion of an expert who improperly
based his assumptions upon that of another witness; (5) upon assumptions
which made no attempt to separate lost profits or lost sales relating only to
the Pontiac aspect of plaintiff’s business as distinguished from its other
operations (see note- 113, infra); (6) upon assumptions which made no
attempt to limit damages to the applicable period of potential recovery; and
{7) upon speculation, conjecture and guesswork, There being no other
evidence on damages, it follows that the proof was insufficient to allow the
jury to reasonably infer that plaintiff had suffered damages in any amount.

and i :
For all of the above reasons, the Court has reached the conclusion that the
damage theory offered by - plaintiff was legally unsound, and factually
" unsupportable. Therefore, even if the plaintiff - had established facts
- sufficient to support a judgment in its favor, which it did not, this Court

would decline to sustain any award of damages for this is not an instance
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where the defendant’s actions prevented a more precise computation of
damages. Rather, the fault lies in the plaintiff's failure to introduce any
evidence. To award damages under these circumstances would have been to
engage in impermissible speculation and conjecture. See Siegfried v. Kansas
City Star Company, 298 F. 2d 1, 5-8 (8th Cir.), cert. den., 369 US 819, 82
S. Ct. 831, 7 L. Ed. 2d 785 (1962).

Judge Morton then reversed a jury verdict for the plaintiff.
We are guided further by the Supreme Court to be especially cautious in
antitrust cases:
It should be said at the outset, that in considering the application of the rule
“of decision in these cases to the situation presented by this record, it should
be remembered that this Court has often announced that each case arising
under the Sherman Act must be determined upon the particular facts
disclosed by the record, and that the opinions in those cases must be read in
the light of their facts and of a clear recognition of the essential differences
in the facts of those cases, and in the facts of any new case to which the rule
of earlier decisions is to be applied.[Maple Flooring Mfrs. Asso. v. United
States, 268 US 563, 579, 69 L. Ed. 1093, 1100, 45 S. Ct.578 (1924)3

The above is quoted in footnote 22 in US, v. E. I. DuPont de Nemours and Co.,
351 US 377, 395, 100 L. Ed. 1264, 1280, 76 S. Ct. 994, (1955). Based on these
cases and others which follow and which elaborate these cases, this Board in
writing its decision has given little weight to opinion testimony of experts
relying on hypothetical fact situations which have no basis in the record.

This treatment of opinion testimony will not come as a surprise to the
parties. Chairman Garfinckel, during the hearing stated:

I’m not arguing, but you agree that if, when you ask the witness—now we

are not talking about a legal question, but when you are asking the witness,

in developing fact and you raise hypotheticals and you get answers, that if

the answers come out that they are not tied into actual fact in this record,

then the answers will fall. [Tr 6515]

Counsel for Justice replied:
Oh, indeed, your Honor. | would expect nothing otherwise. [Tr 6515-6516]

Counsel for the Applicant, Staff and the Intervenors were present [Tr 6455]
and remained silent, which we deem to bind them to acquiescence in this
exchange.

In view of the antitrust nature of this proceeding, the direct testimony and
cross-examinations of fact witnesses were taken orally with each witness on the
stand. Written direct testimony was permitted for expert witnesses with live oral
cross-examination, In this way, the Board had opportunity to observe the
demeanor of each witness.
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BACKGROUND FACTS

After a discussion with Counsel for each party and concurrence by them [Tr
93-100] except for possible desires of Justice for some evidence prior thereto
[Tr 96]; at the First Prehearing Conference, the Board ruled that the time
period to be covered by the evidence would begin January 1, 1960, any prior
material being subject to specific Board action [Tr 101].

The record was closed on the 20th day of June 1974 by order of the Board.
This opinion will be based on the factual situation as it existed at the close of
the record on the .20th day of June, 1974, as disclosed by the entire record.

The State of Michigan is divided by the Straits of Mackinac into two
peninsulas. The upper peninsula is bounded on the north and northwest by Lake
Superior, on the northeast by Canada from which it is separated by narrow
channels (the Sault St. Marie), on the southeast by Lake Huron, on the
southeastern tip by the Straits of Mackinac, on the southwest by Lake Michigan
and on the west by the State of Wisconsin.

The lower peninsula, which is much the larger both in area and in
population, is bounded on the northern tip by the Straits of Mackinac, on the
northeast by Lake Huron, on the east by Canada from which it is separated by
narrow channels, on the southeast by Lake Erie, on the eastern part of its
southern boundary by the State of Ohio, on the western part of its southern
boundary by the State of Indiana and on the west and northwest by Lake
Michigan [Exhibits DJ 304A and 304B which are maps of the area].

Three types of electric utility systems operate in the lower peninsula of
Michigan: (1) investor-owned (or privately-owned) utilities, (2) municipal sys-
tems, and (3)rural electric cooperatives [Tr 932]. The five investor-owned
utilities in the lower peninsula are: Consumers Power Company, The Detroit
Edison Company, Indiana and Michigan Electric Company, Michigan' Power
Company and the Alpena Power Company [Tr 928-933]. Another investor-
owned system, the Edison Sault Electric Company, is located immediately across
the Straits of Mackinac in the upper peninsula [Tr 933, Tr 4375-4376, Exhibit
DJ 39]. The Indiana and Michigan Electric Company and the Michigan Power
Company are subsidiaries of the American Electric Power Company [Tr 928].
The respective service areas of these companies are shown on Exhibits DJ 204A
and B. It will be noted that the service area of Consumers Power Company is
contiguous to each of the other investor-owned utilities. Of this group, Alpena
Power Company alone may be characterized as a “smaller utility”. Of the
twenty-nine mumcxpal systems in the lower peninsula of Michigan, twenty-three
are within or directly adjacent to the Applicant’s service.area. [Exhibit CP
11,307, DJ 19]. Of these 23, the largest is Lansing, followed in order of peak
load size by Holland, Bay City, Grand Haven and Traverse City [Exhibit CP
11,307]. All of the municipal systems distribute electric power to retail
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customers and most also own generation facilities [Tr 7878; Attachment JDP-2,
Schedule 1, page 1, Column 2 after Tr 7239].

The Wolverine Electric Cooperative (hereinafter called Wolverme) is a
generating and transmission cooperative supplying power to four distribution
(retail) cooperatives; e.g., Western Michigan Electric Cooperative, Oceana
Electric Cooperative, O&A Electric Cooperative and Tri-County Electric
Cooperative [Tr 4468]. The Northern Michigan Electric Cooperative (herein-
after called Northern Michigan) is a generating and transmission cooperative
supplying power to three distribution (retail) cooperatives; e.g., Top O’Michigan
Rural Electric Distribution Company, the Cherryland Rural Electric Cooperative
Association and the Presque Isle Electric Cooperative [Tr 958, Tr 1110]. There
are three other cooperatives in the lower peninsula; e.g., Southeastern Michigan
Electric Cooperative which overlaps Applicant’s service area, Fruit Belt Electric
Cooperative which partially overlaps Applicant’s service area, and Thumb
Electric Cooperative which overlaps Detroit Edison’s service area. Exhibit DJ 19,
a map of the lower peninsula of Michigan, shows the franchise service areas of
the investor-owned utilities and the general service areas of the rural electric
cooperatives and municipal systems. Its size and markings provide help in
visualizing “the geographic relationship of the various electric: utilities in the
southern peninsula of Michigan with which this opinion deals.

Applicant’s service area is entirely within the lower peninsula of Michigan. It
can be defined as the sum of those counties in which it is franchised, shown in
buff on the map identified as Exhibit DJ 204A. Applicant’s service area is
bounded on the east by that of the Detroit Edison Company, on the
southeastern part of its southern boundary by the Toledo Edison Company (in
Ohio) and on the southwest by the two subsidiaries of American Electric Power
-Co.,-namely Indiana and Michigan Electric Company and Michigan Power
Company [Exhibit DJ 204(a) and Exhibit DJ 21, page 18, Exhibit DJ 21A, page
facing page 1]. Applicant also, for historical reasons, buys wholesale power
sufficient to supply the needs of Pontiac from Detroit Edison and sells such
power at retail to that community, which is geographically in Detroit Edison’s
service area [Exhibit CP 12,0224, page 410 and map facing page 410].

Applicant’s Chairman of the Board and President testified that Applicant has
no interest in serving the upper peninsula of Michigan [Tr 6463-6465] and, in
.fact, has no interest in serving anywhere beyond its present service area [Tr
6130-31, Tr 6976]. Although there are no exclusive franchises in Michigan [Tr
7872, Exhibit DJ 2], the unwillingness of The Michigan Public Service
Commission (MPSC) to approve a franchise to any applicant utility in the service
area of another utility in the absence of unsatisfactory service indicates that
Applicant probably would not be permitted to expand its service area in
Michigan even if it so desired [Tr Q, 6530, line 248, A, 6532, lme 23 to 6533,
. lme 10].
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In its existing service area, Applicant has 53 so-called Perpetual Foote Act
Franchises,® 961 voted 30-year franchises and 4 revocable franchises. Of the
30-year franchises, 375 have expired and been renewed between January 1, 1960
and October 29, 1973. Between October 29, 1973 and December 31, 1985, 215
franchises representing 11.35% kilowatt hour sales will expire and be considered
for renewal [Exhibit CP 11,306]. The communities served by Applicant are
listed at page 359 of Exhibit DJ 109].

As of the end of 1973, Applicant’s electric retail sales amounted to
$475,720,869 and, expressed as electrical units, 23,263,781,000 kilowatt hours.
It served 1,180,046 customers [DJ 21A, page 28, column 1].

From 1960 to 1972, the system requirements (retail sales) of the municipal
systems as a whole in the lower peninsula more than doubled, i.e., they increased
114% [Exhibit CP 11,307] . Northern Michigan and Wolverine more than trebled
(Idem). Alpena Power Co. almost trebled while Edison Sault Electric Co. in
the upper peninsula of Michigan had an increase of about 50% (Idem). During
the same time period, Applicant’s retail sales went from 9,303,865,000 Kwhr to
21,352,570,000 Kwhr [Exhibit DJ 21, page 28; Applicant’s 1970 Annual
Report to Stockholders, page 31, gives 1960 data of which we take official
notice].> Thus, Applicant’s retail sales from 1960 through 1972 increased
approximately 130 percent.

‘From Exhibit CP 11,307, we find that for the year 1972, the total retail
sales (System Requirements) of the 23 municipal systems was 3,031,364 Mwhr;
the total retail sales of Electric Cooperatives was 938,576 Mwhr; and the total
retail sales of Alpena Power Co. was 245,117 Mwhr, or a total of 4,255,053
Mwhr. For the same year, Applicant sold at retail 21,352,570 Mwhr [Exhibit DJ
21, page 28]. By addition, the total sales for this entire group of utilities was
25,607,623 Mwhr. Factoring, we find that Applicant had 84% and the smaller
utilities had 16% of the combined retail business in 1972, '

Repeating the process for 1960, Applicant had 84% and the smaller utilities
had 16% of the retail business in 1960. (Applicant’s retail sales for 1960 were
obtained from Applicant’s Annual Report to Stockholders for 1970, page 31))

Applicant’s retail sales are made at uniform nondiscriminatory rates, terms
and conditions subject to the approval of the MPSC [Tr 8286-8287] . The MPSC
does a conscientious job of policing rates [Tr 69834, Stelzer prepared testimony
page 9 after Tr 7224, Tr 8287, Exhibit CP 12,022, pages 109d, 109e, 109f and
109g]. Applicant has failed to earn its cost of equity capital for the six years
ending 1973 [Tr 6409, 6983] .

A study made in 1968 [Exhibit DJ 225] showed comparison of Applicant’s
retail rates with municipal .utilities and - REA Cooperative utilities. For

8 For details of the Foote Act, see Exhibit DJ 6 and Tr 1575-1584.

*The Parties were notified by conference call on 8 July 1975 of the Board’s intent to
take official notice of this document. By phone on 10 July 1975, the Parties advised that
they had no objection.
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+ municipals (which are not subject to MPSC jurisdiction) the average was lower
than Applicant for smaller customers and higher than Applicant for larger
customers, the break-even point being at about 500 Kwhr. However, for some
municipals, rates were consistently lower than Applicant, The retail rates of City’
of Lansing, the largest municipal system, was approximately 20% below
Applicant’s. This fact disturbs Mr. Aymond because it makes customers want to
leave Applicanit for Lansing [Tr 6061] and, because Lansing is used as a
yardstick, the MPSC is reluctant to raise Applicant’s retail rates [Tr 6062].
Mr. Brush, General Manager of Lansing Board of Water and Light, confirms that
the MPSC takes into consideration municipal rates vis-a-vis investor owned rates
[Tr 2361]. Lansing’s costs of generating power are less: than Applicant’s
wholesale power rates [Tr 2221].

The aforesaid study [Exhibit DJ 225] shows that in 1968, the retail rates of
REA Cooperatives were generally higher than Applicant’s rates because the
Cooperatives serve sparcely settled areas. As is shown above, in spite of the rate
differential, the Cooperatives are growing much faster than Applicant.

Competition at retail is limited because the cost of facilities to serve a
customer (distribution lines and related equipment) is so high that duplication of
facilities is generally viewed as uneconomic. Retail electric energy sales has been
recognized as a natural monopoly for this reason. Two municipalities compete
with Applicant on a house-to-house andstreet-to-street basis (Bay City and
Traverse City) but these cases are anachronisms resulting from the Foote Act
which has long since ceased to be a mechanism for franchising. The MPSC will
not permit the franchising on electric utility to serve in an area already receiving
adequate services from another. utility [Exhibit DJ 3, Tr 6533]. Municipalities
having their own utility systems do not franchise other competitive utilities.
Thus, while there are no exclusive franchises in Michigan [Tr 7872 Exhibit'DJ
2], competition by dual distribution facilities is rare. In 1965, the MPSC took
jurisdiction over rural electric cooperatives and by issuance of the single phase
rule [Exhibit DJ 9], prevented pirating of old customers by either cooperatives
or by privately-owned utilities [Tr 7850]. This rule also severely limited
competition for new customers in peripheral areas where it might otherwise

- oceur, . ‘

The statutory 25% rule limited sales by municipalities outside of cxty limits
to 25% of sales within city limits [Page 17-18 after Tr 7239; Tr'975-976; Tr
2243; Tr 6061-6062; Mich. Const., 1963, Art. VII §24 (Appendix to
Applicant’s Brief in Support of its Proposed Findings from Part I, No. 23)] . This

» Michigan Statute has recently been amended [Public Act No. 179—No. 24 to
Part I of Appendix to Applicant’s aforesaid Brief]. The amendment is so new
that its effect on retail competition is yet to be demonstrated.

In areas where retail competition is feasible, there is competition between
Applicant and the smaller utilities [Tr 985; 1013; 1052; 2026-2027].
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Excluding the acquisitions by Applicant discussed hereinafter, there has been
neither entry nor departure by smaller utilities during the period between
January 1, 1960 and June 20, 1974. Although details of the industry prior to
January 1, 1960 have been excluded in determining whether or not a *‘situation”
exists, nevertheless, it is not improper to note that during the.period of
Applicant’s substantial growth prior to that date, the existing municipal utilities
were on the scene, All of the municipals were in existence by 1933, all but two
began before 1913, and fifteen began before the turn of the century [Exhibit DJ
199, pages 3 and 4]. Seven of them serve other communities and three serve
nearby summer resorts [Exhibit'DJ 198, page 6] . They have been able, tough
and aggressive competitors of Applicant for a long time. The growth rates of
Northern Michigan and Wolverine attest to their competitive viability.

It is Applicant’s policy to generate in its own facilities the electric energy
needed for its sales. Hence, normally there is no competition for the bulk power
requirements of Applicant. In other words, Applicant is vertically integrated
from generation through delivery of electric energy. In recent years, construc-
tion delays and operational difficulties have forced Applicant to purchase on a
short-term basis substantial quantities of wholesale power [Exhibit CP 12,022,
p. 423, Tr 8692, Tr 8694, Tr 9798] . o

Ten of the .23 municipal systems generated all of their electric energy
requirement or bought from other than Applicant in 1972 [Exhibit CP 11,307].
In addition, Lansing, which bought 3.8% of its requirements from Applicant in
1972 [Exhibit CP 11,307], is now generating all of its needs [Tr 7884].
Coldwater purchased 25.4%, Hillsdale 54.8%, Portland 58.1% and nine others
purchased from 81.5 to 100% from Applicant in 1972 [Exhibit CP 11,307]. The
rest of their requirements were either self-generated or purchased from others,

- The G&T cooperatives, Northern Michigan and Wolverine, supply the needs of
seven distributive co-ops, save for small amounts. Southeastern Michigan Electric
Cooperative purchased 17.1% of its needs from Applicant in 1972 while Fruit
Belt Electric Corporation and Thumb Electric Cooperative were indepen-
dent of Applicant. Alpena, which owns some old hydroelectric generation
bought 80% of its needs from Applicant in 1972 [Exhibit CP 11,307].
Summaries for 1972 show that the smaller systems self-generated 70% of their
needs,bought 17% from Applicant and 13% from others [Tr 7878] . Since 1972,
there has been a trend toward self-generation among the smaller utilities [Tr
7884-7885] . Northern Michigan, Wolverine, Grand Haven Board of Light and
Power, and the City of Traverse City are interconnected so as to form a power
pool as the Michigan Municipal and Cooperative Power Pool [Exhibit DJ 104, Tr
1117-1118]. It is sometimes referred to as the M-C Pool and as the Muni-Co-op
Pool [Tr 1117]..Its general capabilities are -discussed at Tr 1285-1289. Its

. transmission facilities will be hereinafter discussed under the heading SITUA-
TION 4—PREVENTION OF COORDINATION BY REFUSAL OF APPLI.
CANT TO WHEEL.
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Applicant has been offering firm wholesale power to the smaller utilities
since prior to January 1, 1960 [Tr 8298-8300]. Applicant has never refused to
.sell wholesale power in its service area {Tr 6064 to 6072]. Applicant claims to
have no interest in serving beyond present service area [Tr 6130] . Applicant has
never had an oral or written agreement prohibiting wholesale sales beyond its
present service area [Tr 6070-6071]. Because of inability to earn minimum
return, Applicant would be reluctant to incur added responsibilities [Tr 6063].
Applicant’s policy not to sell outside of Michigan is unilateral [Tr 6476] .

Wolverine’s cost to generate and deliver power to consumers is less than
Applicant’s wholesale rate [Tr 4489].

Bay City buys bulk power from Applicant and sells retaxl at 10-15% below
Applicant’s retail prices [Tr 1576-1577; 2023; 6463-65; 7808-7809]. Lansing
can generate at less than Applicant’s bulk power rate [Tr 2221;2332].

The proposed Midland Plant (Units 1 and 2) will consist of two units each
having the equivalent of 800 electrical megawatts nuclear sources; i.e., the
nuclear steam supply system is sized at the 800 megawatt electrical level. Unit 2
will have a generator capable of producing approximately 815 megawatts.
However, Unit 1 will have a smaller generator capable of producing approxi-
mately 485 megawatts. The surplus steam from Unit 1 will be sold to the Dow
Chemical Company for use as process steam [Tr 7937; 8528-8529; 9160-9161].
The sizes of these units were fixed and the proposed plant was publicized in
1967 [Exhibit DJ 183, Tr 8529]. The estimated cost of electric energy from the
Midland plant is 16 mills per kilowatt-hour, This is based on an estimated capital
cost of $569 per kilowatt, 3 mills fuel cost and 6 mills for operation and
maintenance cost per kilowatt-hour [Tr 8532]. This compares with Applicant’s
1973 system-wide average cost of generation of 13 mills per kilowatt-hour [Tr
8532-8533] . One witness, Mr, Mosley, refused to speculate on system-wide costs
when the Midland plant goes operative [Tr 8533]. Mr. Aymond also refuses to
speculate on such future system-wide costs [Tr 6352]. However, Mr. Jefferson,
Applicant’s Executive Director of Rates, Research and Data Control [Tr 8274],
estimates that costs for Midland will be somewhat higher than the system
average when Midland goes into effect [Tr 8434].

On this state of the evidence [Tr 6352; 8434; 8533], the relation of cost of
power from Midland to Applicant’s system average cost is speculative but the
chances are that Midland costs will exceed Appllcants average system cost.
Certainly, there is no evidence that Midland power will be cheaper.

The electric power generated by the Midland plant will be fully integrated
into Applicant’s system [Tr 9160] . Such power will be commingled with that of
the Apphcant s other sources of bulk power and will be utilized by Applicant

vsole]y as undifferentiated power produced by the system as a whole [Tr 9160].
Applicant requires the entire power output of the Midland plant to serve the
requirements of its customers [Tr 9159].

Since this proceeding is under the grandfather provision of the 1970

amendments to the Act [Sec. 105¢(8)], construction permits for the Midland

. 89



units were issued December 15, 1972 and the units are scheduled to become
operational in 1979 and 1980 [Exhibit DJ 21A, page 10, Tr 9161] .-

Applicant has a small nuclear fueled plant, 75 Mw rating, Big Rock Point,
which went on stream in 1962 [Exhibit CP 12,022, pages 436A and 437A] . We
compute the cost per Kwhr because the record does not disclose the ﬁgure

To get capacity cost per Kilowatt-hour at full production: :

(1) multiply cost per Kw by a percent which equals cost of money plus

depreciation, .

Cost per Kw for Big Rock Point = $197.53

[Exhibit CP 12,022, page 432f]

Cost of money in 1973=7.5%

[Exhibit DJ 228A, page 4, Schedule III (D)]

Depreciation at 40 years linear = 2.5%

$197.53 x 10% = $19.753

(2) divide product of (1) by total hoursin 1 year;ie., 8760

19.753
8760

To get capacity cost at less than full production; divide product of (1) by
total number of hours of operation.

In 1973, Big Rock Point operated 6994.3 hours [Exhibit CP 12 ,022, page
432f].

= $0. 00225 2.25 mills (Kwhr)

"19.753

6994.3 = $0.00282 = 2.82 mills
Total capital cost = 2.82 mills
O&M cost . 6.28
Fuel cost -2.50
Big Rock Point
Total Cost
(1973) 11.60 mills/Kwhr

This cost compares favorably with system-wide average costs for 1973 of 13
mills. Applicant deems Big Rock Point an experimental plant [Tr 8077]. Yet it
was so successful in 1973, that it outperformed Applicant’s system average. In
October 1973, it outperformed all commercial boiling water reactors in the
United States regardless of size [Exhibit DJ 21A, page 11].

Applicant has a large nuclear fueled plant, Palisades, 815.7 Mw rating which
became operative in 1967. Its operation in 1973 was limited by mechanical
troubles [Exhibit DJ 21A, page 10, Tr 8692; 8694; 8708] . Using the ‘formulas
above and the data from page 432f of Exhibit CP 12 022 the cost of power

, from this plant for 1973 was:
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Total capital cost = 5.17 mills

O&M cost 3.99 mills
Fuel cost 2.70 mills
Palisades Total

Cost (1973) 11.86 mills/Kwhr -

which compares favorably with the system average of 13 mills.

Palisades continued to be plagued by mechanical troubles in 1974, However,
Mr. Aymond continued to view nuclear power as being the lowest base load
power available. He thought the older nuclear power plants would have lower
costs because construction costs keep going up all the time [Tr 6353].

Applicant now has no definite plans for future nuclear power plants. Its needs
in the near future will be supplied by fossil fuel plants, two units at Applicant’s
Kam site totalling 1300 Mw of capacity and one unit at Applicant’s Campbell
site at 800 Mw capacity [Tr 9188]. Mr. Aymond testified that Applicant does
not desire to pioneer large units [1000 or over Mw] and will stay with units in
the 600 Mw—800 Mw range for a while [Tr 8500-8501}. The capital costs of the
fossil fuel units are estimated to be considerably less than those predicted for
Midland. Thus, for Midland, capital costs were predicted to be $569 per Kw [Tr
8532] while for the projected fossil fuel units, they are predicted to be $184
and $337.40 per Mw respectively (capacity in Mw divided by cost equals cost
per Mw) [Exhibit CP 12,022, page 406; Exhibit DJ 21A, page 10 uses slightly
different estimates]. ‘

In the record of these proceedings, there are references to Applicant’s future
nuclear plant, Quanicassee [Tr 1736-1737;2316-2317; 2319; 2483, Exhibits DJ
21, p.8; DJ 21A, p. 12]. For completeness, we note that a license application
for that plant was tendered to the Commission on October 29, 1973. On
June 28, 1974, Applicant publicly announced that it was cancelling plans to
construct the Quanicassee units [CLI-74-29, RAI-74-7, p. 10]. On October 29,
1974, Applicant’s request for withdrawal of its application as to these units was
granted [CLI-74-37, RAI-74-10, p. 627].

APPLICANT’S NEW POLICY

" The statement of Applicant’s policy put in the record on February 12, 1974
[Tr 6048] and the modified statement of Applicant’s policy as approved by
Applicant’s Board of Directors put in the record on March 6, 1974 [Tr
8106-8109] have been considered. The first statement is rejected as superseded.
In general, the final statement of policy appears to reaffirm other evidence of
record concerning policies dealing with coordination, acquisitions, and sales at
wholesale and retail; and to announce-a new policy dealing with wheeling. To
the extent that the final statement [Tr 8106-8109] reflects Applicant’s existing
policy as shown by evidence of record, it adds nothing to the record. To the
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extent that the final statement is a change in policy or the enunciation of new
policy, the new policy is deemed to be timed to influence the Board in this
proceeding and offers little assurance of a permanent change in policy, see U. S.
v. Oregon State Medical Society and U.S. v. Grant, both supra. See also
discussion hereinabove under heading MOOTNESS. The amended policy put in
the record on March 6, 1974 is therefore rejected as not a change in Applicant’s
position which should influence the decision in this proceeding. The said
amended policy does not render moot any situation existing prior thereto.

SEARCH OF THE RECORD FOR POSSIBLE SITUATIONS
. WITHIN THE RELEVANT MATTERS IN CONTROVERSY
WHICH MIGHT BE CREATED OR MAINTAINED BY
ACT IVITIES UNDER THE LICENSES

SlTUATlON 1—PREVENTION OF COORDINATION BY
' CONTRACT PROVISION

Provision 9 of an agreement dated 15 May 1964 between Applicant and the

Clty of Lansing [Exhibit DJ 91] reads as follows:
9. CONNECTIONS WITH OTHERS INVOLVING INTERSTATE OR
FOREIGN COMMERCE: Lansing agrees that without the written consent of
Consumers, it will make no interconnection with any' person, firm,
corporation, government agency or other agency or other entity which might
result in either party hereto becoming engaged directly or indirectly in the
transmission or sale at wholesale of electric energy in interstate or foreign
commerce,

At the time this Provision 9 was incorporated in its agreements with the

smaller utilities, Applicant did have the power to insist upon its inclusion. We

. must consider whether this was power to prevent coordination among the
smaller utilities and whether such power was used in anticompetitive fashion so
as to bring into existence a situation inconsistent with the antitrust laws.
_ Applicant’s reason for including this Provision in this and other similar
agreements was to avoid inadvertently becommg subject to the jurisdiction of
the FPC [Tr 7941; 8300] . After Applicant submitted to the jurisdiction of FPC,
this Provision was omitted from its contracts as they were amended, renewed, or
replaced. It has now disappeared from all of Applicant’s contracts [Tr
7941-7942] . During the time the Provision was in vogue, no other contracting
party requested or was denied permission to interconnect wnh a tlurd party [Tr
7942].

Witness Brush of Lansing testified that Provision 9 prevented Lansing from
interconnecting with the M-C Pool without permission of Applicant until the
effective date (February 1973) of the current agreement [Tr 2090-2091;
2234-2239]. Northem Michigan' did not so interpret the Provision. It inter-
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connected with the City of Traverse City without consulting Applicant [Tr
7942-7943].

There is no evidence that an interconnection between any two of the smaller
utilities in the relevant geographic market would result in the transmission or
sale of wholesale electric energy in interstate or foreign commerce. Absent such
a possibility, Provision 9 is a nullity. Mr. Brush’s interpretation of the language
50 as to prevent coordination between Lansing and the M-C Pool is completely
unrealistic. We find as a fact that the insertion of Provision 9 in Applicant’s
contract did not give it the power to grant or deny coordmatlon among the
smaller utilities.

Assuming arguendo that the presence of Provision 9 did give Apphcant the
power to grant or deny codrdination, there is no evidence that Applicant ever
exercised such power. The purpose of inclusion of Provision 9 in its contracts
has disappeared and there is total absence of the Provision in any existing
contract. Using the criteria discussed hereinabove under the heading: MOOT-
NESS, we find as a fact that the chance of Applicant again using the Provision or
of using it in an anticompetitive fashion against the smaller utilities is so remote
as to render the matter moot.

We find as a fact that if Applicant ever had the alleged power and if
Applicant ever used it in anticompetitive fashion and if such use ever brought
into existence a situation inconsistent with the antitrust laws; the power, the use
of such power and the resulting situation have all ceased. We conclude as a
matter of law that no such situation exists. h ,

Assuming arguendo that there is, or could be, a situation inconsistent with
the antitrust laws arising out of Applicant’s use of Provision 9; there is no
evidence of an anticompetitive scheme or conspiracy having as a material
element and significant factor the misuse of activities under the licenses which
would maintain or create such situation, We conclude as a matter of law that
there is no nexus between the activities under the license and said assumed
situation, '

SITUATION 2—PREVENTION OF OPERATIONAL COORDINATION
BY REFUSAL OF APPLICANT TO COORDINATE

The allegation that the Applicant has the power to grant or deny access to
coordination has two facets: (1) coordination between Applicant and one or
more of the .smaller utility systems in the relevant geographic market;
(2) coordination between two or more of the smaller utility systems in the
relevant geographic market. The second facet will be discussed hereinafter.
Coordination, as discussed under Situation 2, will be operational coordination.

With regard to the first facet, of course Applicant can deny voluntary access
to operational coordination between itself and any other utility. It is equally
clear. that any utility in the relevant geographic market can force involuntary
interconnection with Applicant to provide some of the features of operational’
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coordination if such smaller utility initiates proceedings before FPC and
convinces FPC that such interconnection is in the public interest (Section 202(b)
of the Federal Power Act). (See also Gainesville Utilities Department et al v.
Florida Power Corporation, 40 FPC 1227; 41 FPC 4; 425 F. 2d 1196; 402 US
515,L.Ed. 2d 74,91 S. Ct. 1592 (1971)).

The Board finds as a matter of fact that the Apphcant does have the power
to deny voluntary operational coordination between itself and another utility.

In 1964, representatives of Northern Michigan and Wolverine sought alleged
operational coordination with Applicant [Exhibit DJ 38, Tr 1325]. They listed
benefits which they desired. Applicant refused to enter into negotiations for the
alleged coordination [Exhibit DJ 39]. Applicant was urged to reconsider
[Exhibit DJ 40] . Applicant, in refusing to proceed [Exhibit DJ 41], stated:

As indicated in my letter to Mr. Lee, any interconnection and pooling

- arrangement should create similar benefits for both parties. After careful and
considered review, we conclude there are insufficient benefits for Consumers

Power Company through such an arrangement to adeq’uately protect the best

interests of our stockholders and existing regular customers. We are still of

the opinion that the revised proposed contract offers the best short and
long-range solution to the cooperative power supply requirements.

In testimony during this proceeding, Northern Michigan’s system manager,
Mr. Steinbecker, conceded that both his system and Wolverine were “deficient”
in 1964; i.e., that these systems had insufficient dependable generation capacity
to cover projected peak load. [Tr 1411-1416] This testimony is confirmed by
the systems’ 1964 Forms 12 filed with the FPC which show a combined system
peak load of 59.84 Mw and only 55.93 Mw in dependable generating capacity
[Tr 1413-1417, 1420-1421, 1949-1953]..

In 1967, the Wolverine again sought alleged operation coordination with
Applicant, ‘

Applicant again found no prospect of mutual benefits from the arrangement
[.Tr 7925]. Applicant’s decision was clearly correct since, in 1967, Northern
Michigan’s system peak load was 43,52 Mw, its installed capacity was 45.10 Mw
and the size of its largest unit was 23.5 Mw [Tr 1441; Exhibit 12,001, May 18,
1967 letter] . Thus, Northern Michigan’s 1967 instailed reserves covered less than
10 percent of the system’s largest unit and its total reserves amounted to
approximately 1.6 Mw or 4 percent reserves [Tr 1446].

In 1968, the City of Traverse City sought alleged coordination with
Applicant. It was turned down for lack of reserves [Tr 7925].

In 1972, Applicant refused to enter into an alleged coordination agreement-
with Edison Sault Electric Co. (located on the eastern end of the northem
peninsula) because Edison Sault did not have sufficient generating capacity for
its own load [Tr 4416, Exhibit DJ 85]. Edison Sault’s representatives reviewed
filings with FPC and MPSC and satisfied themselves that they (Applicant) did
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not have a (coordination) contract with anyone whose system was deficient in
reserves [Tr 4419].

In all of these situations, true coordination with benefits to both parties was
not feasible. We conclude as a matter of law that Applicant’s management had a
duty to its customers and stockholders to refuse such alleged operational
coordination. (See discussion hereinabove under the heading: COORDINA-
TION-NET BENEFITS.)

Applicant has a coordination agreement with its neighbor to the east in the
lower peninsula of Michigan, Detroit Edison Company [Exhibit DJ 67]. The
coordination features, which include joint economics dispatch by highly
sophisticated equipment costing Applicant annually at least $1,680,000 [Tr
8518-8520], have so intimately correlated the operation of the participants as to
result in it being referred to as the Michigan Pool. The members of this Pool also
coordinate jointly with Indiana and Michigan Electric Company and large
utilities outside of Michigan; namely, the Hydro-Electric Power Commission of
Ontario [Exhibit CP 11,106], The Toledo Edison Company, Northern Indiana °
Public Service Co. and Commonwealth Edison Co. [Exhibits DJ 74, 75; and 76;
CP 11,108, 11,109 and 11,119]. Each agreement is tailored to the capabilities
and the needs of the parties so as to achieve net benefits to each party. For
example, all of the agreements provide for exchange of emergency power while
only one, that with the Hydro-Electric Power Commission of Ontario, provides
for exchange of diversity power. The agreements were each separately
negotiated. Differences in terms reflect not only the factual differences but also
the skills of the negotiators. Each agreement was approved by the FPC.

As has been described. hereinabove, operational coordination usually has
reserve sharing as its cornerstone. This is because a utility with no reserve
capacity or with inadequate reserve capacity cannot confer a net benefit on the
other part to a sharing arrangement. Thus, in 1964, when Northern Michigan and
Wolverine had inadequate reserves, Applicant could find no net benefit in reserve
sharing with them. Again in 1967 when Wolverine sought an alleged coordina-
tion arrangement, no net benefits were found by Applicant and no arrangement
resulted. Since then, both Northern Michigan and Wolverine have increased their
reserves. As a result, a coordination agreement has been negotiated between
Applicant and the members of the M-C Pool; e.g., Northern Michigan, Wolverine,
the City of Traverse City and the City of Grand Haven [Exhibit DJ 105].
Applicant also is coordinated with the City of Lansing [Exhibit DJ 92] and the
City of Holland [Exhibit CP 11,111]. Each agreement is as individually tailored
to the capabilities and needs of the parties so as to achieve net benefits to each
party. As in the instances of coordination with large utilities, each agreement
reflects not only factual differences but also the skills of the negotiators. Each
agreement was approved by FPC. None of the agreements restrict further
coordination by parties thereto with third parties. Lansing and the M-C Pool are
currently negotiating a coordination agreement among themselves [Tr 2240].
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Save for the smaller utilities with which Applicant is coordinated, the record
shows no smaller utility in the relevant geographic market which has adequate
reserves to support a coordination agreement.

We find as a matter of fact that Applicant has never refused operational
coordination with a smaller utility in the relevant geographic market and that
Applicant has operational coordination agreements with every smaller utility in
the relevant geographic market capable of coordinating. .

There is no evidence that Applicant has ever used in anticompetitive fashion
its power to grant or deny voluntary operational coordination 'between
Applicant and the smaller utilities. There is substantial and convincing evidence
to the contrary. Moreover, a refusal to coordinate is not per se anticompetitive
conduct—see hereinabove under the heading REFUSAL TO COORDINATE.
We conclude as a matter of law that there is no situation inconsistent with the
antitrust laws arising out of Applicant’s alleged refusal to voluntarily opera-
tionally coordinate with the smaller utilities.

" Assuming arguendo that there is, or could be, a situation inconsistent with
the antitrust laws arising out of Applicant’s alleged denial of voluntary
operational coordination between Applicant and the smaller utilities; there is no
evidence of an anticompetitive scheme or conspiracy having as a material
element and significant factor the misuse of activities under the license which
would maintain or create such situation. We conclude as a matter of law that
there is no nexus between the said activities under the license and the said
assumed situation.

SITUATION 3—PREVENTION OF COORDINATION BY
EXCLUSION FROM THE MICHIGAN POOL

As has been stated hereinbefore, Applicant is closely coordinated with the
Detroit Edison Company to form the Michigan Pool. The coordination
agreement between the Parties dated December 22, 1962 did not specifically
foreclose the addition of additional members to the Pool. In reviewing the
application of Detroit Edison for a license for the Enrico Fermi Atomic Power
Plant, Unit 2, Justice negotiated certain agreements and interpretations with
Detroit Edison which spelled out rights of other utilities to join the Pool
[Attorney General advice letter dated Aug. 16, 1971 re Fermi Plant 2, 36 F.R.
17883 (1971)]. The December 22, 1962 agreement was replaced by a new
agreement dated May 1, 1973 which incorporated the provision desired by
Justice [Exhibit DJ 67, compare letter of Aug. 13, 1971 from Detroit Edison to
the Commission re Docket No. 50-341]. The only smaller utility (Lansing)
which has discussed admission to the Michigan Pool was advised by Applicant
that Applicant would not oppose Lansing’s entry in the Michigan Pool [Tr
2533].

" There is evidence in Applicant’s internal documents that the conditions of
entry were designed to prevent “‘undesirable third parties” from entry [Exhibits
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DJ 170 and 171]. There is nothing sinister in this language. As is noted
elsewhere in this opinion, most of the smaller utilities in the relevant geographic-
market are so deficient in reserve generation that they cannot confer a benefit .
on the other party in a simple reserve sharing arrangement. Probably only a few,
possibly only Lansing and the M-C Pool, have the capacity to confer sufficient
benefits to be able to participate in the complex Michigan Pool.-To encourage
others to seek entry would be to foster a cruel disappointment at the end of
useless negotiation. We find as a fact that the requirements for membership
approved by Justice and incorporated in the existing Pool agreement are fair and
reasonable, and we conclude as a matter of law that they are not antlcompetx-
tive, '
We find as a fact that Applicant does have the power to exclude the smaller
utilities from the Michigan: Pool. (Applicant can renege on the terms of the
agreement.)

There is no evidence that Applicant has ever exercised such.power in an
anticompetitive fashion against the smaller utility system.

We conclude as a matter of law that there is no situation inconsistent w1th
the antitrust laws arising out of Applicant’s alleged use of its power to exclude
the smaller utilities from the Michigan Pool.

Assuming arguendo that there is, or could be, a situation inconsistent with
the antitrust laws arising out of Applicant’s alleged exclusion of the smaller
utilities from the Michigan Pool; there is no evidence of an anticompetitive
scheme or conspiracy having as a material element and significant factor the
misuse of activities under the license which would maintain or create such’
situation, We conclude as a matter of law that there is no nexus between the said
activities and said assumed situation. :

SITUATION 4—PREVENTION OF COORDINATION BY REFUSAL
OF APPLICANT TO WHEEL BETWEEN OR AMONG THE SMALLER
UTILITIES

Justice, Staff and Intervenors argue that, by having the power to grant or
deny access to Applicant’s transmission facilities, Applicant has the power to
grant or deny access to coordination between or among the smaller utility
systems.

Applicant has an extensive transmission grid to whlch all of the smaller
utility systems are interconnected directly or indirectly. These transmission
facilities were built and are maintained by Applicant for the principal purposes
(1) of transporting electric energy from its sources to distribution points from
whence it is distributed to Applicant’s customers, and (2) of increasing the
reliability of the firm power sold to its customers. To some extent, these.
facilities are used in carrying out coordination agreements between Appllcant
Detroit Edison and other privately owned utilities outside the relevant
geographic market. '
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The Applicant’s transmission system is not a unique facility, without which
the smaller systems cannot coordinate among themselves as demonstrated by the
exhibits of Justice. Exhibit DJ 18 dated “December 1972 [received in evidence
November 29, 1973, Tr 1298] shows in red 1182 miles of lines of either 60 or
46 Kv of Northern and Wolverine [Tr 1294].

Exhibit DJ 20 [received in evidence on November 28, 1973, Tr 1134]
showed in black the existing transmission network shown in red on Exhibit DJ
18 [Tr 1135], and also showed in red a proposed 138 Kv transmission line for
Northern and Wolverine [legend on Exhibit DJ 20, Tr 1135]. Part of this
proposed system had been constructed prior to the date of the testimony
(November 28, 1973). This part is shown in red on Exhibit DJ 1 [Tr 1137].

Now returning to Exhibit DJ 20, we note that although the M-C Pool
(Northern and Wolverine) already had 1182 miles of right-of-way for transmis-
sion lines in 1972, the M-C Pool was at that time planning approximately 525
miles (using map scale) of 138 Kv over entirely different rights-of-way.

From this evidence, it is fair to conclude that the M-C Pool deemed 138 Kv
transmission to be adequately high voltage for its needs and that the M-C Pool
deemed the construction of over S00 miles of such line over new rights-of-way
(not economizing by use of old rights-of-way) to be economically feasible.

Justice witness, Mr, Steinbecker, the general manager of Northern did not
testify that Applicant’s transmission facilities or any facilities in excess of 138
Kv were necessary for the successful operation of the M-C Pool. On the contrary,
he gave the impression of being quite self-satisfied with the plans of the M-C
Pool to have its own transmission system,

It is fair to conclude from the evidence and the demeanor of the witness that
neither Mr. Steinbecker nor the M-C Pool management deems the Applicant’s
transmission system as a “‘unique facility” as this term is used in the bottleneck
cases.

The program of the M-C Pool to build its own transmission facilities thereby
backing its opinion with its money shouts so loud that we cannot hear the
contrary testimony of the experts.

There is no evidence that any of the smaller utilities except those in the M-C
Pool, Lansing and Holland, are capable of coordination (have adequate reserves
to enter into a mutual benefit agreement), The M-C Pool (Northern Michigan,
Wolverine, Grand Haven and Traverse City are coordinated without use of
Applicant’s transmission facilities, Lansing is only about 20 miles from the M-C
Pool’s projected 138 Kv line and a less distance from the M-C Pool’s existing 69
Kv line. Holland is only about 10-12 miles from the M-C Pool’s existing 69 Kv
line and less from the projected 138 Kv line [Exhibits DJ 18 and 20] . When we
consider the 1182 miles of transmission facilities and the over 500 miles of 138
Kv facilities projected for the M-C Pool, these distances are very short. About all
that can be said in favor of wheeling over Applicant’s system is that it might
possibly be cheaper. Also, it could be more expensive [Tr 2426-2427].
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We find as a fact that Applicant does not have the power to grant or deny
operational or planning coordination between or among the smaller utility
systems capable of coordination.

Assuming arguendo that Applicant does have the power to grant or deny
coordination between or among the smaller utilities by refusal to wheel power
for them, we now examine whether Applicant has used this power, and if used,
whether such use is anticompetitive conduct.

_There is no evidence that any two or more of the smaller utilities ever agreed
to coordinate subject to obtaining wheeling, or requested wheeling from
Applicant and were denied. Technically, it can be argued that there can be no
refusal to deal without a specific request. However, there is evidence that a
number of the smaller utilities “sounded out” Applicant and received discour-
aging replies. The evidence does not show what was to be wheeled where. For
example, Coldwater asked about wheeling [Exhibit DJ 26] but this query doés
not seem to be related to coordination, especially since Coldwater has generation
capacity materially less than sales requirements [Exhibit 12,010 (Addition)].
Southern Michigan Corporation Power Supply inquired as to the possibility of
wheeling by Applicant and was told that Applicant had no provision for
wheeling [Exhibit DJ 125]. Mr. Keen of Wolverine testified:

As far as wheeling is concerned, | had my ears chopped off by a Consumers

Power representative prior to that date [1964-65], and |—in regard to

wheeling—and 1 never asked them again for the reason of the reaction | had

at that time from the Consumers Power representative. [Tr 4533].

Mr. Wolfe testified that his belief was that it would not be possible to arrange a
wheeling transaction with Applicant [Tr 1971]. The state of the evidence is not
very satisfactory; however, on balance, we find that Apphcant s conduct
amounted to a general refusal to wheel,

A refusal to wheel is not per se anticompetitive conduct—see discusswn
under heading REFUSAL TO WHEEL.

There is no evidence that Applicant’s refusal to wheel was part of a larger
scheme or conspiracy to bring into being a situation inconsistent with the
antitrust laws.

- We conclude as a matter of law that there is no situation inconsistent with
the antitrust laws arising out of Applicant’s refusal to wheel for the smaller
utilities.

Assuming arguendo that there is, or could be, a situation inconsistent with
the antitrust laws arising out of inability of the smaller utilities to coordinate
with each other because of Applicant’s refusal to wheel, there is no evidence of
an anticompetitive scheme or conspiracy having as a material element and
significant factor the misuse of activities under the license which would maintain
or create such situation. We conclude as a matter of law that there is no nexus
between the activities under the license and said assumed situation.
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SITUATION 5—PREVENTION OF COORDINATION BY APPLICANTS
REFUSAL TO GRANT UNIT POWER OR JOINT-VENTURE ACCESS TO
MIDLAND PLANT, UNITS 1 & 2

In Situation 1, we discussed the topic of operational coordination between
Applicant and the smaller utilities. We turn now to developmental or planning
coordination between Applicant and the smaller utilities. This has to do with
mutual assistance in the planning of new generating facilities and the carrying
out of such plans so as to confer net benefits on each party. For example, the
parties can take turns at building new facilities in accordance with a joint plan,
and each may temporarily buy from the other surplus energy (unit power)
generated from a facility larger than the owner needs at the time it becomes
operative. Another possibility is for the parties to plan a facility large enough to
meet the needs of two or.more parties and then build it as a joint venture, each
being entitled to the output of the facility in proportion to its capital investment
share therein. In each case, the parties plan to take advantage of the economies
of scale.

The electric power generated by the Midland plant will be fully integrated
into Applicant’s system [Tr 9160]. Such power will be commingled with that of
the Applicant’s other sources of bulk power and will be utilized by Applicant
solely as undifferentiated power produced by the systemasa whole [Tr 9160].
Applxcant requires the entire power output of the Midland plant to serve the
requirements of its customers [Tr 9159] .

It is argued that a refusal to grant either unit power or joint-venture access to
the Midland Plant :is a refusal by Applicant to engage in developmental
coordination. The argument is unsound. The Midland Plant was planned in 1967
and its plan was publicized in that year [Tr 8529, Exhibit DJ 183]. Four years
later, in 1971, the smaller utilities showed interest in access to Midland [Tr
1202-1203; 1215; 1485-1486; 1735; 4516; 4520; 4521; 7934; Exhibits DJ 22;
24; 27; 58] . Most, but not all, of the inquiries specifically mentioned Midland.
None of the smaller utilities requested participation in the Midland Plant.: They
wanted the option to decide whether or not they wanted access, and if so, what
kind of access, when and how much [Note page 21 of Brief on .Proposed
Findings of Michigan Cities and Cooperatives dated October 8, 1974]. In
developmental or planning coordination, each Party binds itself at the beginning
of the project as to the terms of participation in the projected facility. By no
stretch of the imagination can it be deemed to be developmental coordination
where a smaller utility, years after Applicant’s plans and commitments are fixed,
requests the right to look things over and chose such participation, if any, the
smaller utility .desires to have. In developmental planning involving staggered
construction, surplus power is sold by the facility owner to the other party as
unit power. In this case, there is no surplus power to be sold, since Applicant
needs all of power from the facility to serve its own customers [Tr 9160].Ina
joint-venture, each party gets the portion for which it planned. In this case,
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Applicant has planned for all of the power and the smaller.utilities have planned
for none. If the smaller utilities should get either unit power or joint-venture
participation in Midland, Applicant would be short of planned power by the
amount taken by the smaller utilities. Appllcant would have to buy wholesale
power to cover the shortage. This would increase Applicant’s costs [Tr 9162]. In
other words, the grant of access to either unit power or joint-venture would
result in a detriment and a financial burden to Applicant and, hence, would NOT
be coordination—see toplcs under the heading: COORDINATION-MUTUAL
BENEFITS.

.~ Let us ignore the concept of developmental coordination and consider
whether or not Applicant has any duty to offer or agree to grant to the smaller
utilities access to Midland in the form of unit power or joint-venture. The
argument in favor of forcing Applicant to grant such access can be stated briefly.
The smaller utilities are handicapped by their small size and limited financial
assets. Therefore, as a good Samaritan, Applicant should share with its small
competitors the benefits which it possesses due to Applicant’s larger size and
greater financial assets. If Applicant does not choose of its own volition to do so,
then the Board should deem Applicant’s behavior to be anticompetitive and
force Applicant to help its competitors. The difficulty with this argument is that
neither the antitrust laws nor the policy underlying them require an entity to be
a .good Samaritan to its competitors—see topics headed: REFUSAL TO
COORDINATE, .REFUSAL TO WHEEL and REFUSAL OF ACCESS TO
NUCLEAR FACILITIES.

We find as a fact that Applicant’s response, to the belated inquiries,
_concerning access to Midland, which response was a refusal to grant the smaller
utilities an option to participate in Midland by purchase of unit power or by
joint-venture is not a refusal to enter into developmental coordination with the
smaller utilities.

" We find as a fact" that Applicant has the power to refuse to enter into
voluntary developmental coordination with the smaller utilities,

There is no evidence that Applicant has ever exercised such power in an
anticompetitive fashion against the smaller utilities. 'We conclude as a matter of
law that there is no situation inconsistent with the antitrust laws arising out of

‘Applncant’s alleged use of such power to prevent developmental coordination,
“between Applicant and said smaller utilities.

Appllcant proposes to use the activities under the license in the very manner
and for the very purpose for which the license grant was authonzed by statute
Such conduct is not anticompetitive.

Assuming arguendo that there is, ‘or could be, a situation 1ncon51stent with
the antitrust laws arising out of. Applicant’s alleged refusal to enter ‘into
developmental coordination, there is no evidence of an antrcompetmve scheme
or conspiracy, having as a material element and significant factor the misuse of
activities under the licenses which would mamtam or create such situation. We
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conclude as a matter of law that there is no nexus between the activities under
the license and said assumed situation.

. SITUATIONS NOT WITHIN THE RELEVANT MATTERS IN
CONTROVERSY AND NOT WITHIN THE RELEVANT MARKET

During the hearing, evidence was presented concerning situations which were
not within the relevant matters in controversy and not within the relevant
market. While rulings on such situations are deemed neither essential nor
necessary to the disposition of the case, for the sake of completeness, several of
them will be discussed. Comments as to relevancy to the proceedings and as to
nexus of the discussed situations apply with equal force to any alleged situation

_not discussed in detail.

SITUATION 6—ATTEMPT TO MONOPOLIZE THE ENTIRE
_RETAIL AND WHOLESALE MARKETS

The record contains a copy of a speech dated May 17, 1966 by Mr. Robert
Paul (then general power sales engmeer [Tr 7805]) to a group of Applicant’s
employees in which he said:

The first goal of our marketmg activity or program concerning utility

systems in our service area is, of course, to acquire these systems [Exhibit DJ

188, Tr 8043]. .

Mr. A. H. Aymond, who is Chairman of the Board and President of Applicant,
testified [Tr 6064] that the acquisition of all of the smaller utilities “has not
and never has been our policy”.

Mr. Paul testified that he never set Company policy {Tr 7962-63]. It was
part of his duties to advise others as to company policy [Tr 7959]. He further
testified that it is fair to assume that if he tells other people in the company that
such-and-such is the policy, he believes that that is the policy enunciated or
approved by his management [Tr 8268].

There is no direct evidence of record that Mr. Paul ever discussed his theory
of company policy with his management, but it is difficult to believe that
communications between him and management wére so lacking as to cause
management to be unaware of Mr, Paul’s thinking. Moreover, it was a duty of
management to advise Mr. Paul of its policies and to assure that an employee
whose duties included policy enunciation be disabused of false notions of such
policy. Although we accept Mr. Aymond’s testimony on policy as true,
nevertheless, we conclude as a matter of law that the Applicant is bound by
Mr. Paul’s statement because of Mr. ‘Paul’s apparent authority to speak for
management and because of management s failure to keep Mr. Paul informed of
any different policy. See Continental Baking Co. v. U. S., 281 F. 2d 137 (6th
Cir. 1960) at pages 149-150 and cases cited therein.

102



During the period January 1, 1960 through December 31, 1973, Applicant
acquired franchises in three small municipalities as follows:

The municipal system of Grayling was acquired by Applicant in 1961. The
system requirement for this municipality in 1960 was 7,805 Mwhr [Exhibit CP
11,307, item 25].

The private utility serving Rogers City was acquired by Applicant in 1967.
The system’s requirement for this utility in 1960 was 19,331 Mwhr [Exhibit CP

11,307, item 34]. The acquisition was approved by 100% of the stockholders of
Rogers City Power Co., by the MSPC, case U-2737, June 29, 1957, and by FPC,
Docket E-7803, September 6, 1967, 38 FPC 580. The system served 1,532
residential and commercial customers [38 FPC 580]. The Rogers City Power Co.
had no generating equipment and bought 100% of its power from Applicant
[Exhibit CP 11,307, item 34].

The municipal system of Allegan was acquired in 1968. The system
‘requirement for 1960 was 14,758 Mwhr [Exhibit CP 11,307, item 24].
Approximately 1,822 customers were served by this system in 1967 [39 FPC

104]. This city generated 100% of its power requirements [Exhibit CP 11,307,
item 24] . On a referendum to the electors, the vote was 798 for and 438 against.
Thus, over the 60% majority required was in favor of the acquisition. The
acquisition was approved by the MSPC and by the FPC, Docket No. E-7360, 39
.FPC 103, January 29, 1968. The FPC action was unsuccessfully opposed by a
minority group. The take-over was opposed unsuccessfully by a minority of the
citizens in Citizens for Allegan County, Inc. v. FPC, 414 F. 2d 1129 (1969).

System requirements data for these three utilities for 1960 are 31,894 Mwhr,
compared with Applicant’s requirement for 1960 of 4,896,066 Mwhr Appli-

"cant’s 1970 Annual Report to Stockholders, page 31, residential and commercial
sales] represents less than 1% of Applicant’s sales. By customers, the three
acquired utilities totaled approximately 4,700 compared with either 873,834 in
1960 [Applicant’s 1970 Annual Report to Stockholders, page 34] or 1,112,000
in 1972 [Tr 7917], or 1,147,507 in 1972 [Exhibit DJ 21, page 27], or less than
0.6%. See also Exhibit CP 11,308. During the same period 1960-1973,
 Applicant’s internal growth was approximately 130%. By any comparison, these
acquisitions had a de minimis effect on Applicant’s growth during the period.

Applicant made an attempt to lease the electric system of Traverse City in
1965 where the City of Traverse City preferred to build new generating facilities
and be independent of Applicant. It wrote a letter to the Mayor and City
Commissioners of the City of Traverse City dated April 16, 1965, with copies to
the City Manager, the City Clerk and the Traverse City Record Eagle [Exhibit
DJ 30], which was characterized by witness as disruptive influence [Tr 1589].
The history of Applicant’s activities in this matter is to be found at Tr
1585-1589, Tr 1791-1798. Traverse City defeated Applicant’s position 2 to 1.
The City of Traverse City installed the new generating equipment and continued
to compete vigorously with Applicant [Tr 2023-2025]; the rates of Traverse
City in 1965 were 10% less than Applicant’s [Tr 1024].
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In 1965, Applicant tried to prevent a loan of $12,446,000 to Northern
Michigan and Wolverine [Exhibits DJ 143 and 145, Tr 1233-1241, Exhibit D}
42, DJ 224, Tr 1242, 1270] on the grounds that Applicant could supply
wholesale power cheaper than Northern Michigan and Wolverine could generate
it. REA was not impressed and approved the entire loan at 2% interest [Tr
.1277-1278].

In 1969 Applicant sought in vain to acquu'e the Southeastern Michigan
Cooperative [Exhibit DY 125].

In 1970, Mr. Paul evidently still believed that company policy was to
compete in the wholesale power market by acquisition of its competitors. In a
memo dated March 20, 1970 to his superior, Mr. Conden, he recommended
acquisition of the G&T- cooperatlves Northern and Wolverme [Exhibit DJ
187].

It can be argued and found as a fact that the occasional acquisition of a
competitor, such acquisition having little effect on competition, is fair
competition in the retail electric milieu. It can also be argued that the same
philosophy applies to the acquisition of a wholesale competitor in the wholesale
electric milieu. Pages 43-50 of Applicant’s Brief in Support of its Proposed
Findings of Fact and Conclusions of Law, dated October 8, 1974, forcefully
presents this point of view. However, we are not here concemned with individual
acquisition or with a group of individual acquisitions. We are concerned with a
goal or policy to acquire all of the smaller utilities in the relevant geographic
market. The goal is not really to improve economy or reliability of service by
retiring small utilities which are either nonviable or on the verge of becoming
nonviable. The intent is to monopolize the retail and wholesale power markets
"by destroying competition from a group of healthy, growing, effective and
aggressive competitors. We find as a fact that constitutes an anticompetitive
scheme. Each acquisition or attempted acquisition whether or not innocent, in
and of itself, is a material element and a substantial factor in such scheme.
Applicant’s goal to acquire all of the smaller utilities in the relevant geographic
market is an anticompetitive scheme to monopolize. Such schemes are forbidden
by Section 2 of the Sherman Act. Mr. Aymond’s disavowal of the scheme is an
assertion that it never existed. The testimony shows no intent to abandon an
"existing scheme [Tr 6063]. We find that as matters of fact that the scheme Stll]
exists and that the matter is not moot.

Mr. Paul’s scheme in every .instance has been to use the argument that “we
"can provide the services cheaper.”

* There is an important factor which prevents Mr, Paul’s scheme from being a
violation of the “attempt to monopolize’ part of Section 2 of the Sherman Act.
In order to violate this provision, there must be not only intent but also the
power to carry out the scheme. American Tobacco Co.v. US,, 328 US 781, 66
S. Ct. 1125, 90 L. Ed. 1575 at p. 1596, (1945); U.S. v. Aluminum Co. of
America, 148 F. 2d 416 at page 432, (2nd Cir. 1945); and cases therein cited.
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Mr. Paul’s scheme had the characteristic of a daydream totally divorced
from reality. The staying power of the municipals and the growth of the
cooperatives together with their aggressive and even hostile attitude as displayed
by witnesses in the proceedings-makes any possibility of achieving the aim so
remote as to be negligible. The repeated failures of specific instances noted
above reinforce this finding.

We conclude that, because the evidence totally fails to show the power to
carry out the scheme, no situation inconsistent with the antitrust laws arose out
of the scheme. v

The Parties were advised by the Chairman.at an early stage in these
proceedings that acquisition program of the Applicant was not within the relevant
matters in controversy [Tr 3986-3987]. The Board, as now constituted, agrees
with Chairman Garfinkel’s ruling and holds that, assuming arguendo that such a
situation has arisen, it is not within the relevant matters in controversy, all of
which relate to coordination, and hence is not a matter w1th1n the scope of this
proceeding.

Moreover, assuming arguendo that there is, or could be, a s1tuat10n
inconsistent with the antitrust law arising out of Applicant’s acquisition policy
-and assuming that some way can be found to bring such situation within the
scope of this proceeding, there is no evidence of an anticompetitive scheme or
conspiracy, having as a material element and significant factor the misuse of
activities under the licenses, which would maintain or create such situation. We
conclude as a matter of law that there is no nexus between the activities under
the licenses and the said assumed situation.

-

SITUATION 7—CONSPIRACIES TO LIMIT RETAIL COMPETITION

The record contains a number of allegations or references to “‘gentleman’s
agreements” not to’ compete. A gentleman’s agreement is an informal oral
understanding not reduced to writing. Mr. Westerbrock, General Manager of Top
O’Michigan Rural Electric, expressed opinion concerning written policies
[Exhibit DY 110 and 144] . He used the term “gentleman’s agreement”’ but the
policy agreement [Exhibit DJ 144] between Applicant and Detroit Edison is not
an oral agreement. Therefore, it should not be characterized as a “‘gentleman’s
agreement”, Also, his testimony is pure speculation—*‘there seems to be a
gentleman’s agreement” [Tr 1018]. Mr. Westerbrock- further characterized
‘relations between his co-op and neighboring co-ops as *“a sort of loose
gentleman’s agreement” [Tr 1048]. Here he means case-by-case settlement of
disputes. On redirect, he changed a little to cover a continuing unilateral policy
of Top O’Michigan by the term “sort of a loose gentleman’s agreement” [Tr
1068].

Mr. Sundstrand legal counsel for the v111age of Paw Paw [Tr 3890], testified
that,Mr. Paul of Applicant phoned to him in answer to his letter of December 4,
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1963 [Exhibit DJ 129] and “stated that there was a more or less gentleman’s
agreement” between Applicant and Michigan Gas and Electric Company not to
compete [Tr 3903]. Mr. Sundstrand further testified that he “felt as an
attorney, and believed as an attomney that this so-called ‘gentleman’s agreement’
was illegal” [Tr 3906] . After further prodding, Applicant made an offer to serve
Paw Paw in 1966 [Tr 3911]. But Paw Paw then got a better rate from American
Electric Power (owner of Michigan Gas and Electric [Tr 3913]). If there was
such a gentleman’s agreement, Applicant broke it.

Mr. Rogers of the firm of Southern Engineering Company of Georgia, an
expert witness for Intervenors, also used the term *‘gentleman’s agreement” in
his testimony. He quoted Mr. Campbell of Applicant as having said that
Applicant had not taken customers away from Southern Michigan Co-op because
of some gentleman’s agreement. He further testified that while Mr., Campbell
used the phrase “gentleman’s agreement”, “from the way he used it, I really
could interpret it only to mean a unilateral policy of Consumers” [Tr 5615].
There was also hearsay evidence [Exhibit DJ 128] of an ‘“understanding”
between Applicant and Toledo Edison [Tr 5480]. Mr. Brush, General Manager
of the Lansing Board of Water and Light which operates the city’s municipal
electric system [Tr 2067], testified that there was a gentleman’s agreement
between Lansing and Applicant on what is service area [Tr 2259].

Exhibit DJ 153 is an internal memo among Applicant’s personnel referring
to the failure of the City of Holland to honor our so-called gentleman’s
agreement.

Applicant’s Chalrman of the Board and President, Mr. Aymond, testified
that Applicant’s policies were unilateral [Tr 6476] and that if anyone in
Consumers Power were a party to such an understanding, he would discharge
him immediately [Tr 6481].

Counse' for Justice accurately and wittily summed up the whole toplc of
gentleman’s agreement thus:

MR. BRAND: | just wanted to say that on the news report last night

Mr. Sam Goldwyn, who just died, was quoted as saying: ‘‘An oral contract

isn’t worth the paper it’s written on.” And | think this controversy has about

the same weight. [Tr 5382]

We find as a matter of fact there is no substance to the testlmony concerning
“gentleman’s agreement”’, o

There is written evidence of an informal agreement between Applicant and
its neighbor, Detroit Edison, concerning retail competition at the boundary of
their territories {Exhibit DJ 110} . Mr. Paul of Applicant deems the agreement to
be consistent with the single phase rule promulgated by MPSC [Tr 7864-65] . At
first blush, the informal agreement appears to be an agreement not to compete
at the boundary between the two utilities. Let us, however, examine the last
draft of the agreement [Letter of May 2, 1968—a part of Exhibit DJ 110] in
detail. Provision 1 requires each party to serve only in its own franchised area.
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This is required by the MPSC and no exception can be made in the absence of
inadequate service [Tr 6533]. Provision 1 also goes on to provide exceptions
where the franchised party has no adjacent service line. This also agrees with the
said MPSC policy. Provision 2 calls for a request for service from a nonfranchised
party to be referred to the franchised party, thereby conforming to proper
Provision 1. Provision 3 ‘calls for customer’s choice in areas where both are
franchised if the chosen party has or can reasonably provide facilities to give
service. This does not prevent competition prior to the customer’s choice, but
rather is an agreement to accept the customer’s decision as final. This is not
illegal. Where the party approached has no adjacent distribution facilities, it may
refer prospective customers to the other party having such facilities. Again, this
is in accord with MPSC philosophy. Provision 4 provides for “up-the-line”
arbitration of disputes. Insofar as is discernable, this is not an agreement “not to
compete” but is an agreement to implement MPSC policies and minimize need
to recourse to MPSC in the event of disputes. Compare the single phase rule
" [Exhibit DJ 9].

For the sake of conciseness, we shall refer to the above described oral and
written agreements as boundary agreements. .

- We find no substantial evidence of a situation inconsistent with the antitrust
laws arising out of boundary agreements.

Assuming arguendo that each boundary agreement is a conspiracy in
restraint of trade or, alternatively, that the sum total of the boundary
agreements is an industry-wide conspiracy in restraint of trade, and assuming
further arguendo that a situation inconsistent with the antitrust laws arises out
of each or all of-such boundary agreements, no such situation has any
connection with the relevant matters in controversy. Hence we conclude that no
such situation is within the scope of this proceeding.

Assuming arguendo that there is, or could be, a situation inconsistent with
the antitrust laws arising out of boundary agreements and that some way can be
found to bring such situation within the scope of this proceeding, there is no
evidence of an anticompetitive scheme or conspiracy, having as a material
element and significant factor the misuse of activities under the licenses, which
would maintain or create such situation. We conclude as a matter of law that
there is no nexus between the actmtles under the licenses and the said assumed
sxtuatxon

SITUATION 8—THE REGIONAL POWER EXCHANGE MARKET

Applicant is interconnected .and coordinated with a number of large
privately-owned utilities outside of the relevant geographic market. These
interconnections have enabled Applicant to buy wholesale power in times of
need which coincided with the availability of surplus power which could be
delivered through these interconnections. Without attemptmg to make any
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precise geographic limits of such wholesale power sources, Justice has designated
them as the “regional power exchange market”,

Some of the smaller utilities in the relevant geographic market . are
sufficiently close to large privately-owned utilities other than Applicant to
permit them to buy wholesale power from such other utilities. For example,
Clinton, Paw Paw, South Haven, Sturgis, Fruit Belt Electric Cooperative,
Southeastern Michigan Electric Cooperative and  Thumb Electric Cooperative
buy wholesale power from utilities in the “regional power exchange market”.
Most of the smaller utilities in the relevant geographic market are too remote
from such power sources to make such purchases unless they are able to obtain
wheeling services from Applicant. These smaller utilities have “the make or buy

“from Applicant™ option for wholesale power supplies. They buy from Applicant
or generate their own power.

Justice and Intervenors contend that such smaller utilities have a right to
insist that Applicant enter the wheeling business so as to give the smaller utilities
a wider choice of sources of wholesale power. The contention is that refusal to
wheel .power to and from the “regional power exchange market” is unfair
competition as a result of which there has arisen a situation inconsistent with the
antitrust laws, which situation will be maintained by activities under the licenses.

This argument is another instance of assertion of a legal duty to be a good
Samaritan. We reject such argument for reasons discussed in the first part of the

- topic: REFUSAL TO COORDINATE. We reiterate our conclusion of law that
the unilateral refusal to assist competitors per se is not anticompetitive conduct
and is not a scheme or conspiracy the purpose or effect of which is to cause the
creation or maintenance of a situation inconsistent with the antitrust laws.

Under 'the topic: REFUSAL TO WHEEL, we held that as a matter of law,
the bottleneck situation applies only to conspiracies and hence, is inapplicable to

- unilateral refusal to wheel. We adhere to this conclusion.
~In our discussion of Situation 4: PREVENTION OF COORDINATION BY
REFUSAL OF APPLICANT TO WHEEL BETWEEN OR AMONG THE
SMALLER UTILITIES, we advanced, as an additional reason for inapplicability
of the bottleneck theory, the fact that Applicant’s transmission system was not a

_bottleneck. This latter reason is not applicable here. If as a matter of law the

_smaller utilities have a right to exchange wholesale power with utilities outside
the relevant geographic market using the transmission facilities of Applicant (and
the transmission facilities of any other utility geographically located between
such smaller utilities and a utility geographically removed) even though such
right will require Applicant to enter the business of wheeling (a business from
which Applicant has heretofore abstained); then we cannot excuse Applicant on
the plea that the'smaller utilities can build their own transmission facilities.

While we are firmly convinced that the smaller utilities have no such right, if,
in fact, such right exists, this is the wrong forum for the enforcement thereof. -

The alleged right to such wheeling is not within the relevant matter in
controversy and, hence, is not within the scope of this proceeding.
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Moreover, assuming arguendo that there is, or could be, a situation
inconsistent with the antitrust law arising out of Applicant’s refusal to wheel in
the regional power exchange market, and assuming that some way can be found
to bring such situation within the scope of this proceeding, there is no evidence
of an’ anticompetitive scheme or conspiracy, having as a material element and
significant factor the misuse of activities under the license, which would
maintain or create such situation. We conclude as a matter of law that there is no
nexus between the activities under the license and the said assumed situation.

SUMMARY

(1) The record in this proceeding does not disclose substantial evidence of
any fact or facts within the relevant matters in controversy which constitute a
scheme or conspiracy the purpose or effect of which is to cause the creation or
maintenance of a situation inconsistent with the antitrust laws. ‘

" (2) Applicant’s activities under the Midland licenses are not a material
element and significant factor in any actual or alleged scheme or conspiracy the
purpose or effect of which is to cause the maintenance of a situation
inconsistent with the antitrust laws.

(3) No nexus exists between Applicant’s activities under the Midland licenses
and any actual or alleged situation inconsistent with the antitrust laws.

MISCELLANEOUS TOPICS

L. RELATION OF PUBLIC INTEREST TO THIS OPINION

The Board has been urged to consider the public interest in reaching a
decision in this proceeding. The public interest has been the basis for many
federal statutes. These statutes cover such diverse areas of public interest as the
establishment and maintenance of the armed services, the regulation of interstate
commerce, the advancement of agriculture, the regulation of banks and many
others too numerous to mention. The antitrust laws have for their purpose the
promotion of competition among concerns engaged in interstate commerce by
forbidding anticompetitive practices. The antitrust laws are in an area affected
by the public interest. We can confidently conclude that conduct inconsistent
with the antitrust laws is contrary to the public interest. However, it is readily
apparent from the brief list above of areas affected by the public interest that.
behavior contrary to the public interest is not necessarily conduct inconsistent
with antitrust laws. “*The antitrust laws were never meant to be a panacea for all
wrongs” [Parmelee Transportation Co. v. Keeshim, 292 F. 2d 794, 804 (7th Cir.
1961), cert. den., 368 US 944,7 L. Ed. 2d 340, 82 S. Ct. 376 (1961); reh. den.,
368 US 972, 7 L. Ed. 2d 401, 82 S. Ct. 289 (1962)] .
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Some regulatory agencies are empowered .and required to take into
consideration the public interest in carrying out their regulatory function. The
general rule is that in determining whether or not the exercise of its regulatory
power will promote the public interest, such an agency must consider
anticompetitive consequences, Denver & Rio Grande Western Railroad Co. v.
US., 387 US 485,87 S.Ct. 1754,.18 L. Ed. 2d (1967), Said case was concerned
with §20a of the Interstate Commerce Act, as amended, 49 USC §20a.

In considering the meaning of public interest under §204 of the Federal
Power Act, 16 USC §824c, the United States Court of Appeals for the District
of Columbia in City of Lafayette v. Security and Exchange Commission, City of
Lafayette v. Federal Power Commission, 147 U.S. App. D.C. 98, 454 F.2d 941
ruled that the FPC must consider anticompetitive aspects of the matter as part
of the public interests. The Supreme Court affirmed, Gulf States Utilities v. FPC,
411 US 747, 93 S. Ct. 1870, 36 L. Ed. 2d 635 (1973), reh. den. 412 US 944,
9318.Ct. 2767, 37 L. Ed. 2d 405.

The Nuclear Regulatory Commission’s authority under the Atomic Energy
Act §105c¢(5) as amended is limited to a determination as to whether
activities under its licensing procedure would create or maintain a situation
inconsistent with the antitrust laws specified in § 105(a). If such finding is in the
affirmative, then under §105c¢(6), the Commission is required also to consider
such other factors, including the need for power in the affected area as the
Commission in its judgment deems necessary to protect the public interest. The
Commission has the authority to issue or continue a license as applied for, to
refuse to issue a license or amend it, and to issue a license with such conditions
as it deems appropriate. The authority delegated to this Board is, of necessity,
no broader than that-of the Commission. Thus, under Sec. 105, matters of
public interest, other than anticompetitive conduct, cannot be considered by the
Board until after an affirmative determination has been made that activities
under the license will create or maintain a situation mconsxstent with the
antitrust laws,

I1. INFLUENCE OF MINIMUM PLANT SIZE ON DECISION

One of the arguments for granting access, in the form of Jomt-venture or unit
power purchase, to nuclear power facilities is that it is not economic to build
nuclear units below a size too large to be built by smaller utilities, either alone or
in a joint-venture. Mr. J, O, Wolfe, a witness for Justice, is an electrical engineer
[Tr 1637]. He testified that “Several sources that I have heard from, including
consulting engineers who talked on the subject, indicate that approximately 500
megawatts is the smallest size nuclear unit that can economically be built.” [Tr
1678A] Mr. William R. Mayben, a witness for Justice, is an electrical engineer
[Tr 2538-2540] . Mr. Mayben testified: ;

.| think the experience of the industry now is that nuclear plants’
capacity in less than 500,000 kilowatts, the cost per kilowatt rises so sharply
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as to virtually be infeasible compared to other forms of base load capacity.
[Tr2558]

| don‘t want to imply to the Board or to the record that | am a nuclear
power expert, by any means. [Tr 2559]

. l won't pass any ]udgment with regard to whether or not 500 (megawatt)
is an appropriate level or not. [Tr 3700]

Other witnesses just assume, as a matter of course, that nuclear power plants
are too big to be built by smaller utilities. Mr. Helfman, another witness for
Justice, is an electrical engineer [Page 1 of prepared statement following Tr
3210]. He conducted studies which included theoretical construction of a 529
Mw nuclear power plant by a selected group of smaller utilities. Apparently,
Mr. Helfman also assumed that approximately 500 Mw capacity was the smallest
feasible nuclear power facility.

This basic assumption, as to which there is only hearsay evidence, is urged as
proving that the refusal to grant access to the Midland units by joint venture or
unit power participation is the denial of any meaningful participation in the
unique nuclear industry. Such denial seems to be equated conceptually to the
creating or maintaining of a situation inconsistent with the antitrust laws,

We have concluded that activities under the license for Midland Plant Units 1
and 2 will not create or maintain a situation inconsistent with the antitrust laws.
The Parties having the burden of proof seem to seek a ruling as to whether the
alleged size limitation on nuclear power plants justifies an extension of the
antitrust laws beyond their previous scope. The evidence in this proceeding
makes it inappropriate for us to even consider the matter. The expert testimony
is based on hearsay testimony of gossip in the industry and not on facts of
record. We reject this testimony. The facts of record are that the 75 Mw Big
Rock Point Plant (which began as an experimental unit) is an efficient facility
for the commercial production of electric energy. The evidence is that this small
75 Mw plant outperformed all of the commercial boiling water reactors in the
United States in 1973 regardless of size. There is no substantial evidence in the
record of this proceeding that the smaller utilities are precluded from building
their own nuclear power facilities because of size limitations.

III. WHOLESALE POWER AS ADEQUATE ACCESS TO THE
MIDLAND PLANT

In dealing with the contention that refusal to grant access to Midland in the
form of unit power or joint-venture, we have met the contention head-on
without consideration of whether access to Midland by sale of power by
Applicant would be adequate access.

In this case, and in the legislative history of the Sec. 105c, one argument that
has been put forth is that Federal funds provided by all citizens of the United
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States has paid for the development of peaceful uses of atomic energy and
therefore direct access to a nuclear power plant is a right of any utility.

First, the simple fact is that in the relevant geographic market, most of the
taxpayers are directly receiving benefits of nuclear power because most of the
users of electrical energy are direct retail customers of Applicant. Many of the
remaining taxpayers are retail customers of Applicant’s wholesale customers. By
exercising the option to buy wholesale power from Applicant, the remaining
smaller utilities could participate directly. In other words, the facts in this case
show that most taxpayers in the relevant geographic market benefit from nuclear
power. The others do not benefit at their choice or at the choice of the
management of the smaller utilities supplying power to them.

Second, the argument has been made that nuclear power is low-cost and,
therefore, the smaller utilities have to have direct access to low-cost power in
order to be competitive.

The record shows that the wholesale customers who buy from Applicant are
viable, growing, active competitors of Applicant. There is no substantial evidence
that any reduction in Applicant’s system average-cost will not be passed on to
wholesale customers. The record further shows that the smaller utilities which’
generate their own power are likewise viable, growing, active competitors. There
is no substantial evidence that the latter cannot build their own nuclear power
plant if they so desire. The record shows that a small 75 Mw plant can operate
efficiently and econorrucally

If access to Midland by unit-power or Jomt-venture were to result in lower
costs to the smaller utilities than access by purchase of wholesale power, these
lower costs would have to be made up by charging the remaining customers of
Applicant higher rates. This would be a detriment to most of the citizens in the
relevant geographic market. No sound reason is advanced why the many should
be penalized to help the few. Accordingly, based on the record in this
proceeding, we find that adequate access to nuclear power is provided to both
the citizens and the competing utilities by the sale of power by Applicant at its
retail and wholesale rates. ’

IV. APPLICANT’S MONOPOLY POWER

At the first prehearing conference, Justice took the position that Applicant
had monopoly power and that such monopoly, insofar as was known at that
time, was a lawful monopoly. Justice’s case was that said monopoly power had
been used in such a way that it violated the principles of the antitrust laws [Tr
60-61]. There is no evidence in the record that any monopoly possessed by
Applicant on January 1, 1960 was other than lawful in and of itself. As agreed
by Justice, we take the Applicant as we find Applicant on January 1, 1960 [Tr
62]. The only evidence involving situations of possible unlawful use of or
extension of monopoly power by Applicant in the wholesale and retail market
were dealt with in Situations 1 to 3 and 5 to 7 hereinabove. The only evidence
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mvolving situations of possible use of monopoly power in the transmission field
were dealt with in Situations 4 and 8 hereinabove. Assuming without deciding
that Applicant has or had monopoly power 1n the relevant geographic market,
situations involving misuse of such power have been dealt with heremnabove.

V EXCLUSION OF EVIDENCE AS TO APPLICANT'S GAS BUSINESS AND
POLITICAL ACTIVITIES

The Board early 1n the proceeding excluded consideration of Applicant’s gas
business and political activities (see Order of Board, November 28, 1972). The
relevant matters n controversy all relate to coordination. Nothing was alleged to
indicate either the gas business or political activity was related to coordination.

Coordination 1s carried out pursuant to the contractual Parties. The Board at
the time of its ruling could find no way in which these private arrangements
would be affected by Applicant’s gas business or by political activities. None has
since been suggested. The areas which the Parties attempted to explore dunng
the proceeding certainly could not have affected findings concerning the relevant
matters 1n controversy

The Board reiterates the pnior ruling that evidence as to the gas business and
as to political activities would have been urrelevant and immatenal to the matters
i controversy that such evidence was properly excluded, and that they are
matters outside the scope of this proceeding.

VI. LIMITATION OF TIME FOR CROSS-EXAMINATION

During the hearing, Justice complained several times about limitation on
time allotted for cross-examunation of adverse witnesses. In the judgment of the
Board, adequate opportunity for cross-examnation was afforded and more
extensive cross-examination would have had little, if any effect on this decision.
The regulations of the Commussion give ample authonty to the Board to limit
cross-examination which 1s “argumentative, repetitious or cumulative” (10 CFR
2.757(c)) and to control the hearing (10 CFR 2.718(e)). In addition, case law
supports the right of a Board to limit cross-examination:

The right to cross-examine does not extend to the right to cross-examine

endlessly however. [Food Store Emp. U. Local 347 AMC 8 B.W. v. NLRB

422 F 2d 685, 692 (D.C. Cir. 1969).]

See also Northern States Power Co. (Prawre Island Units 1 and 2) ALAB 244,
RAI-74-11 857 868 (November 21 1974) and Smith v. Illinois, 390 US 129
132,19 L. Ed. 2d 956,959 88 S. Ct. 748 (1968).

The Board’s action was an appropriate exercise of its authority

DECISION AND ORDER

The broad 1ssue before the Board has two facets; e.g., create and maintain.
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In the letter dated June 28, 1971 from Justice to the Commussion re
licensing of the Midland Units 1 and 2, Justice’s recommendation, that an
antitrust heaning be held to consider the antitrust aspects of activities under the
proposed licenses, was limited to the mamntain facet. This limitation was adopted
by all Parties 1n agreeing to the scope of the relevant matters in controversy
Such agreement of the Parties was, in effect, a stipulation that the activities
under the licenses will not create a situation inconsistent with the antitrust laws.
Thas agreement or stipulation permitted the Board to resolve the create facet of
the broad 1ssue without more ado. In dealing with the record, it was only
necessary for the Board to focus upon the maintain facet.

In its consideration of the record, the Board focused upon and made findings
and conclusions as to both facets. The holding of the Board on the broad 1ssue as
to the maintain facet 1s based upon the findings and conclusions in this opinion.
Its holding on the broad issue as to the create facet 1s based upon the aforesaid
agreement or stipulation of the Parties, buttressed by the findings and
conclusions 1n this opinion.

The Board has reviewed the entire record of this proceeding, including the
proposed findings of fact and conclusions of law submitted by the Parties. The
facts of record not specifically mentioned 1n the opinion have been considered.
All of the proposed findings and conclusions submitted by the Parties which are
not incorporated directly or inferentially in this Initial Decision are herewith
rejected as being contrary to the Board’s findings and conclusions or unnecessary
to the rendenng of the Decision.

As to the broad issue, we hold that activities under the licenses will not
create or mamtam a situation inconsistent with the antitrust laws as specified 1n
Subsection 105a of the Atomic Energy Act of 1954, as amended.

Based on the Board’s holding as to the broad issue, and pursuant to the
Atomic Energy Act of 1954, as amended, and the Commussion’s Regulations, IT
IS ORDERED, that the Director of Regulation 1s authorized to continue, as
issued, the permits to the Consumer’s Power Company for construction of the
Midland Plant, Units 1 and 2 (Construction Permits CPPR-81 and CPPR-82, both
dated December 15, 1972), without the imposition of any antitrust conditions.

IT IS FURTHER ORDERED 1n accordance with 10 CFR §2.760, §2.762,
§2.764, §2.765 and §2.786 that thus Initial Decision shall become effective
immediately and shall constitute with respect to the matters covered therein the
final action of the Commussion forty-five (45) days after the date of 1ssuance
hereof, subject to any review pursuant to the Commussion’s Rules of Practice.
Exceptions to this Initial Decision may be filed by any Party within seven (7)
days after service thereof. Within fifteen (15) days thereafter (twenty [20] days
i the case of the Staff), any Party filing such exceptions shall file a brief 1n
support thereof. Within fifteen (15) days (twenty [20] days in the case of the
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Staff) after the filing of the brief in support of exceptions, any other Party may
file a brief 1n support of, or n opposition to, the exceptions.
IT IS SO ORDERED.

ATOMIC SAFETY AND LICENSING
BOARD PANEL

J. Venn Leeds, Member
Hugh K. Clark, Chairman

Issued this 18th day of July
1975 at Bethesda, Maryland.

Postscniptum: We are unable to leave this Initial Decision without mention-
ing Jerome Garfinkel, Esq., the Chairman of this Board until his untimely death.
As Chairman until after the closing of the record, he contributed in a major way
to the course of this proceeding. The legal profession, the Atomic Safety and
Licensing Board Panel, and this Board have lost a capable and wise counselor,
and the remaining members of the Board have lost a fine fnend.

Attachment: Appendix A

Appendixes B (List of Exhibits) and C (Transcnpt Corrections) are omitted from
this publication, but they are available at the Commussion’s Public Document
Room, Washington, D. C.

APPENDIX A

SECTION 105 OF THE ATOMIC ENERGY ACT OF 1954,
AS AMENDED

SEC. 105 ANTITRUST PROVISIONS.

a. Nothing contained in this Act shall relieve any person from the operation
of the following Acts, as amended, ““An Act to protect trade and commerce
aganst unlawful restraints and monopolies” approved July second, eighteen
hundred and minety- sections seventy-three to seventy-seven, inclusive, of an Act
entitled “An Act to reduce taxation, to provide revenue for the Government, and
for other purposes” approved August twenty-seven, eighteen hundred and
ninety-four; “An Act to supplement existing laws against unlawful restraints and
monopolies, and for other purposes” approved October fifteen, nineteen hundred
and fourteen; and “An Act to create a Federal Trade Commussion, to define its
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powers and duties, and for other purposes™ approved September twenty-six,
nineteen hundred and fourteen. In the event a licensee 1s found by a court of
competent jurisdiction, either 1n an ongmnal action in that court or mn a
proceeding to enforce or review the findings or orders of any Government
agency having junsdiction under the laws cited above, to have violated any of
the provisions of such laws in the conduct of the licensed activity the
Commussion may suspend, revoke, or take such other action as it may deem
necessary with respect to any license issued by the Commission under the
prowvisions of this Act.

b. The Commussion shall report promptly to the Attorney General any
mnformation it may have with respect to any utilization or special nuclear
matenial or atomic energy which appears to violate or to tend toward the
violation of any of the foregoing Acts, or to restrict free competition 1n pnivate
enterprise.

c. (1) The Commussion shall promptly transmut to the Attorney General a
copy of any license application provided for in paragraph (2) of this subsection,
and a copy of any written request provided for in paragraph (3) of this
subsection; and the Attorney General shall, within a reasonable time, but 1n no
event to exceed 180 days after receving a copy of such application or written
request, render such advice to the Commussion as he determines to be
appropnate 1n regard to the finding to be made by the Commuission pursuant to
paragraph (5) of this subsection. Such advice shall include an explanatory
statement as to the reasons or basis therefor.

(2) Paragraph (1) of this subsection shall apply to an application for a license
to construct or operate a utilization or production facility under section 103:
Provided, however That paragraph (1) shall not apply to an application for a
license to operate a utilization or production facility for which a construction
permut was 1ssued under section 103 unless the Commuisston determunes such
review 1s advisable on the ground that significant changes m the licensee’s
activities or proposed activities have occurred subsequent to the previous review
by the Attorney General and the Commussion under this subsection n
connection with the construction permit for the facility

(3) With respect to any Commussion permit for the construction of a
utilization or production facility 1ssued pursuant to subsection 104b prior to
the enactment into law of this subsection, any person who intervened or who
sought by timely written notice to the Commussion to intervene in the
construction permit proceeding for the facility to obtam a determunation of
antitrust considerations or to advance a junsdiction basis for such determination
shall have the nght, upon a written request to the Commussion, to obtain an
antitrust review under this section of the application for an operating license.
Such written request shall be made within 25 days after the date of imtial
Commussion publication in the Federal Register of notice of the filing of an
application for an operating license for the facility or the date of enactment into
law of this subsection, whichever 1s later.
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(4) Upon the request of the Attorney General, the Commussion shall furnish
or cause to be furnished such information as the Attorney General determines to
be approprate for the advice called for in paragraph (1) of this subsection.

(5) Promptly upon receipt of the Attorney General’s advice, the Commussion
shall publish the advice in the Federal Register Where the Attorney General
advises that there may be adverse antitrust aspects and recommends that there
be a hearing, the Attorney General or his designee may participate as a party in
the proceedings thereafter held by the Commussion on such licensing matter in
connection with the subject matter of his advice. The Commussion shall give due
consideration to the adwvice received from the Attorney General and to such
evidence as may be provided dunng the proceedings in connection with such
subject matter, and shall make a finding as to whether the activities under the
license would create or mamtain a situation mconsistent with the antitrust laws
as specified 1n subsection 105a.

(6) In the event the Commussion’s finding under paragraph (5) 1s in the
affirmative, the Commussion shall also consider, n determining whether the
license should be 1ssued or continued, such other factors, including the need for
power 1n the affected area, as the Commission 1 its judgment deems necessary
to protect the public interest. On the basis of its findings, the Commussion shall
have the authority to issue or contmue a license as applied for, to refuse to 1ssue
a license, to rescind a license or amend it, and to issue a license with such
conditions as 1t deems approprniate.

(7) The Comnussion, with the approval of the Attorney General, may except
from any of the requirements of this subsection such classes or types of licenses
as the Commission may deternune would not significantly affect the applicant’s
activities under the antitrust laws as specified in subsection 105a.

(8) With respect to any application for a construction permit on file at the
time of enactment mto law of this subsection, which permit would be for
1ssuance under Section 103, and with respect to any application for an operating
license 1n connection with which a written request for an antitrust review 1s
made as provided for in paragraph (3), the Commussion, after consultation with
the Attorney General, may upon determunation that such action 1s necessary 1n
the public interest to avoird unnecessary delay establish by rule or order perods
for Commussion notification and receipt of advice differing from those set forth
above and may 1ssue a construction perrmt or operating license m advance of
consideration of and findings with respect to the matters covered in this
subsection: Provided, That any construction permut or operating license so
issued shall contan such conditions as the Commussion deems appropnate to
assure that any subsequent findings and orders of the Commussion with respect
to such matters will be given full force and effect.
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RELEVANT PORTIONS OF THE FEDERAL POWER ACT, AS AMENDED

Electric Utility Regulation (16 USC §824, 825)
§824. Declaration of policy- application of subchapter; definitions

(a) It 1s declared that the business of transmitting and selling electric energy
for ultimate distribution to the public is affected with a public interest, and that
Federal regulation of matters relating to generation to the extent provided in
this subchapter and subchapter III of this chapter and of that part of such
busmess which consists of the transmussion of electric energy in interstate
commerce and the sale of such energy at wholesale 1n interstate commerce 1s
necessary in the public interest, such Federal regulation, however, to extend
only to those matters which are not subject to regulation by the States.

(b) The provisions of this subchapter shall apply to the transmussion of
electnc energy 1n interstate commerce and to the sale of electric energy at
wholesale 1n interstate commerce, but shall not apply to any other sale of
electric energy or deprive a State or State commussion of its lawful authority
now exercised over the exportation of hydroelectric energy which 1s transmitted
across a State line. The Commussion shall have jurnisdiction over all facilities for
such transmission or sale of electric energy but shall not have junsdiction,
except as specifically provided in this subchapter and subchapter I of this
chapter, over facilities used for the generation of electric energy or over facilities
used 1n local distribution or only for the transmussion of electric energy m
interstate commerce, or over facilities for the transmission of electric energy
consumed wholly by the transmitter.

(c) For the purpose of this subchapter, electric energy shall be held to be
transmitted 1n interstate commerce if transmitted from a State and consumed at
any point outside thereof; but only insofar as such transmussion takes place
within the United States.

(d) The term “sale of electric energy at wholesale” when used in this
subchapter, means a sale of electric energy to any person for resale.

(e) The term *‘public utility” when used 1n this subchapter and subchapter
III of this chapter means any person who owns or operates facilities subject to
the junisdiction of the Commussion under this subchapter.

(f) No provision 1n this subchapter shall apply to, or be deemed to include,
the United States, a State or any political subdivision of a State, or any agency
authority or instrumentality of any one or more of the foregoing, or any
corporation which 1s wholly owned, directly or indirectly by any one or more
of the foregoing, or any officer, agent or employee of any of the foregoing
acting as such n the course of his official duty unless such provision makes
specific reference thereto. June 10, 1920, c. 285 §201 asadded Aug. 26, 1935,
c. 687 Title 11, §213 49 Stat. 847
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§824a. Interaction and coordination of facilities; emergencies; transmssion to
foreign countries—Regional districts; establishment; notice to State
commissions

(a) For the purpose of assuring an abundant supply of electric energy
throughout the United States with the greatest possible economy and with
regard to the proper utilization and conservation of natural resources, the
Commussion 1s empowered and directed to divide the country into regional
districts for the voluntary interconnection and coordination of facilities for the
generation, transmission, and sale of electric energy and it may at any time
thereafter, upon its own motion or upon application, make such modifications
thereof as m its yudgment will promote the public mnterest. Each such district
shall embrace an area which, in the judgment of the Commussion, can
economucally be served by such interconnected and coordinated electric
facilities. It shall be the duty of the Commussion to promote and encourage such
mterconnection and coordination within each such district and between such
districts. Before establishing any such distnct and fixing or modifying the
boundaries thereof the Commussion shall give notice to the State Commussion of
each State situated wholly or in part within such distnct, and shall afford each
such State commussion reasonable opportumity to present its views and
recommendations, and shall receive and consider such views and recommenda-
tions.

Sale or exchange of energy- establishing physical connections

(b) Whenever the Commussion, upon application of any State commussion or
of any person engaged in the transmussion or sale of electric energy and after
notice to each State commussion and public utility affected and after
opportunity for hearing, finds such action necessary or appropnate in the public
mnterest 1t may by order direct a public utility (if the Commussion finds that no
undue burden will be placed upon such public utility thereby) to establish
physical connection of its transmussion facilities with the facilities of one or
more other persons engaged in the transmission or sale of electric energy to sell
energy to or exchange energy with such persons: Provided, That the Commission
shall have no authority to compel the enlargement of generating facilities for
such purposes, nor to compel such public utility to sell or exchange energy when
to do so would impaur its ability to render adequate service to its customers. The
Commussion may prescribe the terms and conditions of the arrangement to be
made between the persons affected by any such order, including the apportion-
ment of cost between them and the compensation or reimbursement reasonably
due to any of them.

Temporary connection and exchange of facilities duning emergency

(c) Dunng the continuance of any war in which the United States 1s engaged,
or whenever the Commussion determines that an emergency exists by reason of a
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sudden increase in the demand for electric energy or a shortage of electric
energy or of facilities for the generation or transmssion of electnic energy or of
fuel or water for generating facilities, or other causes, the Commussion shall have
authority either upon its own motion or upon complant, with or without
notice, hearing, or report, to require by order such temporary connections of
facilities and such generation, delivery interchange, or transmussion of electnic
energy as m its yudgment will best meet the emergency and serve the public
interest. If the parties affected by such order fail to agree upon the terms of any
arrangement between them 1n carrying out such order, the Commussion, after
hearing held either before or after such order takes effect, may prescribe by
supplemental order such terms as it finds to be just and reasonable, including the
compensation or reimbursement which should be paid to or by any such party

Temporary connection during emergency by persons without
junsdiction of Commussion

(d) Duning the continuance of any emergency requinng immediate action,
any person engaged i the transmission or sale of electnic energy and not
otherwise subject to the junsdiction of the Commussion may make such
temporary connections with any public utility subject to the yunsdiction of the
Commussion or may construct such temporary facilities for the transmussion of
electric energy 1n mnterstate commerce as may be necessary or appropriate to
meet such emergency and shall not become subject to the junsdiction of the
Commussion by reason of such temporary connection or temporary construct-
1on: Provided, That such temporary connection shall be discontinued or such
temporary construction removed or otherwise disposed of upon the termination
of such emergency- Provided further That upon approval of the Commussion
permanent connections for emergency use only may be made hereunder

Transmussion of electric energy to foreign country

(e) After six months from August 26, 1935, no person shall transmut any
electric energy from the United States to a foreign country without first having
secured an order of the Commussion authorizing it to do so. The Commussion
shall 1ssue such order upon application unless, after opportunity for hearing, it
finds that the proposed transmission would impair the sufficiency of electric
supply within the United States or would impede or tend to impede the
coordination 1n the public interest of facilities subject to the junsdiction of the
Commussion. The Commussion may by its order grant such application in whole
or mn part, with such modifications and upon such terms and conditions as the
Commussion may find necessary or appropriate, and may from time to time,
after opportunity for hearing and for good cause shown, make such supplemen-
tal orders in the premuses as it may find necessary or appropriate.
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Transmussion or sale at wholesale of electric energy- regulation

(f) The ownership or operation of facilities for the transmussion or sale at
wholesale of electric energy which 1s (a) generated within a State and
transmutted from that State across an international boundary and not thereafter
transmitted into any other State, or (b) generated in a foreign country and
transmitted across an international boundary into a State and not thereafter
transmitted into any other State, shall not make a person or public utility subject
to regulation as such under other provisions of this subchapter. The State within
which any such facilities are located may regulate any such transaction insofar as
such State regulation does not conflict with the exercise of the Commission’s
powers under or relating to subsection (e) of thus section.

June 10, 1920, c. 285, §202, as added Aug. 26, 1935 c. 687 Title II, §213, 49
Stat. 848, and amended Aug. 7 1953, c. 343 67 Stat. 461.

§824d. Rates and charges; schedules; suspension of new rates

(a) All rates and charges made, demanded, or received by any public utility
for or in connection with the transmission or sale of electric energy subject to
the junsdiction of the Commuission, and all rules and regulations affecting or
pertaining to such rates or charges shall be just and reasonable, and any such rate
or charge that 1s not just and reasonable 1s hereby declared to be unlawful.

(b) No public utility shall, with respect to any transmission or sale subject to
the jurisdiction of the Commussion, (1) make or grant any undue preference or
advantage to any person or subject any person to any undue prejudice or
disadvantage, or (2) maintain any unreasonable difference in rates, charges,
service, facilities, or in any other respect, either as between localities or as
between classes of service.

(¢) Under such rules and regulations as the Commnussion may prescribe, every
public utility shall file with the Commission, within such time and in such form
as the Commussion may designate, and shall keep open in convement form and
place for public mnspection schedules showing all rates and charges for any
transmussion or sale subject to the junsdiction of the Commussion, and the
classifications, practices, and regulations affecting such rates and charges,
together with all contracts which 1in any manner affect or relate to such rates,
charges, classifications, and services.

(d) Unless the Commussion otherwise orders, no change shall be made by any
public utility in any such rate, charge, classification, or service, or in any rule,
regulation, or contract relating thereto, except after thirty days’ notice to the
Commussion and to the public. Such notice shall be given by filing with the
Commussion and keeping open for public inspection new schedules stating
plainly the change or changes to be made in the schedule or schedules then 1n
force and the time when the change or changes will go nto effect. The
Commussion, for good cause shown, may allow changes to take effect without
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requiring the thirty days’ notice herein provided for by an order specifying the
changes so to be made and the time when they shall take effect and the manner
in which they shall be filed and published.

(e) Whenever any such new schedule 1s filed the Commussion shall have
authority either upon complamnt or upon its own mtiative without complamt,
at once, and, if it so orders, without answer or formal pleading by the public
utility but upon reasonable notice, to enter upon a heanng concermng the
lawfulness of such rate, charge, classification, or service; and, pending such
hearing and the decision thereon, the Commussion, upon filing with such
schedules and delivering to the public utility affected thereby a statement m
writing of its reasons for such suspension, may suspend the operation of such
schedule and defer the use of such rate, charge, classification, or service, but not
for a longer period than five months beyond the time when it could otherwise go
into effect; and after full heanings, either completed before or after the rate,
charge, classification, or service goes into effect, the Commussion may make such
orders with reference thereto as would be proper 1n a proceeding initiated after
it had become effective. If the proceeding has not been concluded and an order
made at the expiration of such five months, the proposed change of rate, charge,
classification, or service shall go into effect at the end of such penod, but 1n case
of a proposed increased rate or charge, the Comnussion may by order require the
interested public utility or public utilities to keep accurate account m detail of
all amounts received by reason of such increase, specifying by whom and mn
whose behalf such amounts are paid, and upon completion of the heanng and
decision may by further order require such public utility or public utilities to
refund, with interest, to the persons mn whose behalf such amounts were paid,
such portion of such increased rates or charges as by its decision shall be found
not justified. At any hearing involving a rate or charge sought to be increased,
the burden of proof to show that the increased rate or charge is just and
reasonable shall be upon the public utility and the Commussion shall give to the
hearing and decision of such questions preference over other questions pending
before it and decide the same as speedily as possible.

June 10, 1920, c. 285, §205 as added Aug. 26, 1935 c. 687 Title II, §213, 49
Stat. 851.

824e. Power of Commussion to fix rates and char; es; determination of cost of
8
pl'OdUCﬁOI'l or transmission

(a) Whenever the Commussion, after a hearing had upon its own motion or
upon complamt, shall find that any rate, charge, or classification, demanded,
observed, charged, or collected by any public utility for any transmission or sale
subject to the junsdiction of the Commussion, or that any rule, regulation,
practice, or contract affecting such rate, charge, or classification 1s unjust,
unreasonable, unduly discriminatory or preferential, the Commussion shall
determine the just and reasonable rate, charge, classification, rule, regulation,
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practice, or contract to be thereafter observed and in force, and shall fix the
same by order.

(b) The Commussion upon its own motion, or upon the request of any State
commussion whenever it can do so without prejudice to the efficient and proper
conduct of its affairs, may investigate and determune the cost of the production
or transmussion of electric energy by means of facilities under the junsdiction of
the Commussion 1n cases where the Commission has no authority to establish a
rate govermng the sale of such energy

June 10, 1920, c. 285, §206, as added Aug. 26, 1935, c. 687 Title II, §213, 49
Stat. 852.

§824f. Ordenng furnmishing of adequate service

Whenever the Commussion, upon complaint of a State commussion, after
notice to each State commssion and public utility affected and after
opportunity for hearing, shall find that any interstate service of any public
utility 1s inadequate or insufficient, the Commussion shall determine the proper,
adequate, or sufficient service to be furmshed, and shall fix the same by its
order, rule, or regulation: Prowided, That the Commussion shall have no
authority to compel the enlargement of generating facilities for such purposes,
nor to compel the public utility to sell or exchange energy when to do so would
imparr 1ts ability to render adequate service to its customers.

June 10, 1920, c. 285 §207 as added Aug. 26, 1935 c. 687 Title II, §213, 49
Stat. 853.

RELEVANT PORTIONS OF THE ANTITRUST STATUTES

The Sherman Antitrust Act (15 USC §1, 2) (1970)

Section 1. Every contract, combination in the form of trust or otherwise, or
conspiracy 1n restraint of trade or commerce among the several States, or with
foreign nations, 1s hereby declared to be illegal: Every person who shall make
any contract or engage 1n any combination or conspiracy hereby declared to be
illegal shall be deemed guilty of a felony and, on conwiction thereof, shall be
pumshed by fine not exceeding one million dollars if a corporation, or, if any
other person, one hundred thousand dollars, or by imprisonment not exceeding
three years, or by both said punishments, in the discretion of the court.

Section 2. Every person who shall monopolize or attempt to monopolize, or
combine or conspire with any other person or persons, to monopolize any part
of the trade or commerce among the several States, or with foreign nations, shall
be deemed guilty of a felony and, on conviction thereof, shall be punished by
fine not exceeding one million dollars if a corporation, or, if any other person,
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one hundred thousand dollars, or by imprisonment not exceeding three years, or
by both said pumshments, 1n the discretion of the court.

Section 4. The several district courts of the United States are invested with
junsdiction to prevent and restrain violations of sections 1 to 7 of thus title; and
it shall be the duty of the several United States attorneys, in their respective
districts, under the direction of the Attorney General, to institute proceedings in
equity to prevent and restrain such violations. Such proceedings may be by way
of petition setting forth the case and praying that such wiolation shall be
emjomned or otherwise prohibited. When the parties complained of shall have
been duly notified of such petition the court shall proceed, as soon as may be, to
the hearing and determuination of the case; and pending such petition and before
final decree, the court may at any time make such temporary restraining order
or prohibition as shall be deemed just in the premuses.

The Clayton Act (15 USC §18)

Section 7 That no corporation engaged in commerce shall acquire, directly
or indirectly the whole or any part of the stock or other share capital and no
corporation subject to the junsdiction of the Federal Trade Commussion shall
acquire the whole or any part of the assets of another corporation engaged also
in commerce, where 1n any line of commerce 1n any section of the country the
effect of such acquisition may be substantially to lessen competition, or to tend
to create a monopoly

No corporation shall acquire, directly or indirectly the whole or any part of
the stock or other share capital and no corporation subject to the junsdiction of
the Federal Trade Commussion shall acquire the whole or any part of the assets
of one or more corporations engaged in commerce, where 1n any line of
commerce 1n any section of the country the effect of such acqusition, of such
stocks or assets, or of the use of such stock by the voting or granting of proxies
or otherwise, may be substantially to lessen competition, or to tend to create a
monopoly

Nothing contammed 1n this section shall apply to transactions duly consum-
mated pursuant to authority given by the Civil Aeronautics Board, Federal
Communications Commussion, Federal Power Commussion, Interstate Commerce
Commussion, the Securities and Exchange Commussion 1n the exercise of its
jurisdiction under Section 10 of the Public Utility Holding Company Act of
1935, the United States Maritime Commussion, or the Secretary of Agriculture
under any statutory provision vesting such power m such Commussion,
Secretary or Board.

RELEVANT PORTION OF THE FEDERAL TRADE COMMISSION ACT
(15 USC 45) (1970)

Section 5(a)(1) Unfar methods competition in commerce, and unfair or
deceptive acts or practices in commerce, are hereby declared unlawful.
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UNITED STATES OF AMERICA LBP-7540
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Douglas V Rigler, Chairrman
John H. Brebbia, Member
John M. Frysiak, Member

In the Matter of

THE TOLEDO EDISON COMPANY and Docket No. 50-346A
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

(Davis-Besse Nuclear Power Station,

Unit 1)

THE CLEVELAND ELECTRIC Docket Nos. 50-440A
ILLUMINATING COMPANY ET AL. 50-441A
(Perry Nuclear Power Plant, July 21 1975

Units 1 and 2)

Upon motion for certification of the Special Master’s Report on claims of
privilege to the Appeal Board, Licensing Board finds (1) that the parties’
agreement to submit the pnivileged documents to a special master included an
unambiguous, express and binding waiwver of appellate review (2) that the city
failed to raise 1n timely fashion the problem of latent ambiguity (3) that had
review been contemplated, the Licensing Board would have the proper authority
to conduct such review, and (4) that even if there were errors with respect to
certain of the Master’s determinations, there 1s little likelihood of any substantial
effect upon the parties’ preparation for the hearings.

Motion denied.

RULES OF PRACTICE: APPELLATE REVIEW

A party may not be deprived of its nght of appeal without its consent.
However it may voluntarily waive such nght 1n return for a specific benefit.
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LICENSING BOARD: SCOPE OF REVIEW

Administrative tribunals are empowered to examuine documents claimed to
be privileged 1n order to determune if they should be withheld either from
discovery production or from introduction into evidence; use of a special master
for this purpose is appropriate but not compulsory Direct appellate review of a
master’s determination, rather than review by the tribunal itself, 1s also not
mandated.

RULES OF PRACTICE: APPELLATE REVIEW

A party may waive possible appeals in order to obtain the specific benefit of
prompt and final review of pnivileged documents.

RULING OF THE BOARD WITH
RESPECT TO CITY OF CLEVELAND'S
MOTION FOR CERTIFICATION OF SPECIAL
MASTER’S DECISION ON CLAIMS OF PRIVILEGE

By Motion of July 8, 1975, the City of Cleveland (City) has moved the
Board to certify to the Atomuc Safety and Licensing Appeal Board the decision
of the Special Master upholding certain claims of privilege asserted by Applicant
Cleveland Electric Illuminating Company (CEI) 1n connection with discovery
requests served upon it 1n these proceedings.

BACKGROUND

The 1ssue of claims of privilege asserted by the parties to these proceedings in
connection with discovery herein was considered prior to and ruled upon by the
Board 1n its Order on Objections to Interrogatories and Document Requests
dated October 11, 1974. In that Order at paragraph 149 the Board established
certain procedures for the identification of documents for which pnivilege was
asserted. On December 6, 1974, the parties discussed with the then Chairman of
the Board, Mr. Farmakides, a proposal that documents asserted to be pnivileged
be submitted to a Special Master for individual review. On December 10, 1974,
the Board issued an Order Appointing Marshall E. Miller, Master which read, in
part, as follows:

The above [referral] 1s accomplished with the express agreement of the
parties to be bound by the determinations of the Master. This was discussed
and agreed upon during a telephone conference call on December 6, 1974
with the Chairman of this Board.
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Subsequently the parties briefed extensively the issue of privilege to the Special
Master and Applicant CEI supplied more than 700 separate documents (many of
which were multi-page documents) to the Special Master for review.*

On June 20, 1975, the Special Master 1ssued a report (hereinafter referred to
as the Report) upholding 1n part and denying n part CEI’s claims of privilege.
The Chairman of the Board initiated a telephone conference call with counsel
for the parties for the purpose of determuning their wishes with respect to
delivery of documents subject to the Report. Duning that conference call, the
parties expressed a desire to examune the Report of the Master and to confer
again via telephone conference call with respect to disposition of documents. On
June 24, 1975, another telephone conference call was held and the City the
Department of Justice (Justice) and CEI requested review of certain rulings in
the Report. Counsel for Applicants stated an intent to reply upon and be bound
by the agreement set forth in the Board’s Order of December 10, 1974 quoted
above.

Counsel for the City took the position that the purpose and intent of the
agreement among the parties reached i a telephone conference call of
December 6, 1974 and recited in the Board’s December 10 Order was not to
preclude review of the decision of the Special Master but reflected only an intent
to insulate the Board from exposure to the assertedly privileged documents.f
The City Justice and CEI all stated, however, that they considered the Master to
have made certain errors 1n categorization which they wished to challenge and
the Chairman authornized a limited hearing before the Special Master for the
purpose of reconsidenng certan of his rulings. The parties were directed to
furnish the Master with written lists of documents challenged 1n each category
set forth 1n the Report.

On June 30, 1975, all concerned parties appeared before Special Master
Coufal and presented arguments as to why certamn of his rulings should be
reversed or modified or sustained. The Special Master then adjourned the hearing
for the purpose of examining each contested document 1n light of the parties’
arguments relating thereto. As a result of this hearing, the Special Master did
reverse or modify certain of his prior rulings, but adhered to his prior decision
relating to the majority of challenged documents.

By Motion of July 8, 1975, the City moved the Board to certify the Special
Master’s Report, as supplemented, to the Atomic Safety and Licensing Appeal

*Due to the press of other duties, Mr. Miller was unable to proceed as Special Master
and, with the consent of the parties, Frederic J. Coufal of the Atomic Safety and Licensing
Board Panel replaced Mr, Miller as Special Master.

tAs used heremn, the term ‘“‘privileged documents™ refers to documents withheld on
claims of work product as well as claims of attorney-client privilege. For purposes of this
ruling, no distinction 1n the two categones 1s necessary
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Board. In its Motion, the City contends that certain of the Master’s decisions are
erroneous; that “the integrity of the Board should be maintained by shielding it
from the contents of documents that might later be held to be privileged™ - that
review of the Special Master’s decision by this Board necessarily would require
review of specific documents; and that “there never was an agreement, and none
was ever intended, to give up the nght of review by an Appeals Board and
ultimately by the courts.” The City asserts there 1s a latent ambiguity in the
Order of December 10 setting forth the agreement of the parties reached during
the December 6, 1974 telephone conference call. On July 10, 1975, Applicants
filed a reply opposing the City’s Motion for Certification.

THE DECEMBER 6, 1974 AGREEMENT
AND THE DECEMBER 10, 1974 ORDER

The December 10, 1974 Order of the Board does not appear ambiguous. It
refers to the “express agreement of the parties to be bound by the
determinations of the Master.” Although the City contends that its attention
was not directed to the claimed latent ambiguity until after the Master had
ruled, we are not persuaded that the clear language of the December 10 Order
did not require some request for clarification prior to the City’s exceptions to
the ruling of the Special Master.

No party other than the City has claimed that the agreement recited in the
December 10 Order means anything other than what appears to be an express
waiwver of further review.* It 1s difficult to envision language expressing the
concept of an agreement not to challenge the decisions of the Special Master in
language more explicit than that set forth in the Order drafted by the then
Chairman Farmakides.

The City protests that the nght of appeal 1s fundamental, and that it may
not be deprived of that night without its consent. We agree that unless a party 1s
willing to waive that nght, it may not be compelled to do so; but it 1s apparent
to us that we are dealing with a question of wawver rather than compulsion.
Neither are we persuaded by the argument that ambaguities are to be resolved by

*We should emphasize, however, that we accept without qualification the assertion by
counsel for the City that they had an unstated intent not to forego all nghts to review of the
Special Master’s ruling by entenng mto the December 6 agreement. The Board has
confidence 1n the candor and good faith of counsel for the City as well as respect for their
ntegrity Notwithstanding our complete acceptance of City’s counsels’ assertion as to what
was in their minds 1n December of 1974, this decision reflects our judgment that (1) only
counsel for City read the agreement as ambiguous, and (2) the responsibility was theirs to
raise such problem of possible ambiguity in timely fashion. Surely from date of 1ssuance of
the Order, the City was on notice that no review was contemplated by the terms of the
Order.
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strictly construing them against the author. In fact, our decision 1s founded upon
strict construction of the December 10 Order. We read the December 6
agreement as an unequivocal waiver by all parties of possible appeals in order to
obtain the specific benefit of prompt and final review of the prnvileged
documents. Since these parties repeatedly have impressed upon the Board their
desire for expeditious resolution of the issues in these proceedings, the
December 6 agreement s consistent with this objective.

THE BOARD’S RESPONSIBILITY

Another reason for rejecting the rationale advanced by the City 1s that if
review were contemplated, 1t should be undertaken by this Board. The
procedure of utilizing a Special Master to mnsulate the Board from documents
claimed to be prvileged* 1s sensible but not compulsory The procedure we
adopted reflects a preference and certainly not an evidentiary mandate.
Admunstrative tribunals are empowered to examine documents m order to
determune if they should be withheld either from discovery production or from
mtroduction mnto evidence. There 1s nothing so unique about a claim of privilege
as to require that the ordinary procedures be abandoned. Thus, no error would
have attached to review by the Board of the privileged documents. That being
so, an unusual appellate procedure designed to bypass the Board would be
unnecessary This undercuts the City’s claim that opportunity for appellate
review to the exclusion of this Board was a logical though unspoken condition of
the December 10 Order.

Another reason for rejecting the concept of appellate review 1s that the
announced purpose of such review—insulation of the judicial tribunal from
madmsssible documents—would apply with equal force to the appellate panel.
If 1t 1s undesirable (though not improper) for the Board to become exposed to
privileged documents, then likewise it would be undesirable for the Appeal
Board to be exposed to them.

The lack of a necessary evidentiary basis for transferring the duty of the
Board to review privileged documents should have been apparent to all parties in
December 1974. This reinforces our conviction that there 1s no latent ambiguity
mn the Board Order of December 10, 1974 or that if the City perceived such an
ambiguity it was 1ts responsibility to bring it to the attention of the Board
immediately

We do not hold that the rulings of the Special Master necessarily would be
ipheld 1n the event this Board or some other tribunal were to review the

*No challenge has been made with respect to hundreds of documents determned fo be
nvileged by the Special Master. Thus, review by an individual Master already has proven
lutary with respect to the instant proceeding in that the Board has been msulated from
umerous documents which apparently all parties concede should not be subject to
‘oduction.
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Report.* Without becoming nvolved in a duplication of the process by which
the Master made his decision, there 1s no way of determuming whether any error
exists.t We think it clear, however, that the parties on December 6, 1974
recognized or should have recognized the possibility of error.

In return for a waiver of review, the parties have benefitted from an
mspection of each individual document by an independent Master acceptable to
all parties. They have the assurance that the Board and the Appeal Board will
not have been exposed to any of the documents for which production was not
ordered. They know at thus stage of the proceeding which of the documents will
be available for use during remaining depositions and the hearings now scheduled
to commence on October 30, 1975. Moreover, they have had the benefit of
substantial discovery which has resulted in the production of tens of thousands
of document pages. They have had the benefit of a deposition program involving
scores of potential witnesses. We conclude that even if there were errors with
respect to certamn of the Master’s classifications, there 1s little likelihood of any
substantial effect upon the parties’ preparation for the hearings.

We regard the December 6 agreement as a binding waiver on behalf of all
parties, and we hold that there 15 no latent ambiguity perceptible on the face of
the Board’s December 10, 1974 Order. We further find no logic in the
proposition that the Board would not have been the proper authority to review
the decision of the Special Master 1n the event any of the parties did
contemplate an appeal from the Report. Finally we hold that the burden of
timely raising a problem of latent ambiguity was chargeable to the City

For the foregoing reasons, the City’s Motion of July 8, 1975 1s DENIED.

ATOMIC SAFETY AND
LICENSING BOARD

John H. Brebbia, Member
John M. Frysiak, Member
Douglas V Rigler, Chairman

Dated at Bethesda, Maryland
this 21st day of July 1975.

*Indeed, for purposes of deciding City’s Motion, we may assume that error could b
demonstrated.

tConversely, absent such examination, it cannot be said that the Master’s decisio
would be subject to modification upon review,
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UNITED STATES OF AMERICA LBP-75-41
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Daniel M. Head, Chairman
Marvin M. Mann, Member
Donald P de Sylva, Member

In the Matter of Docket Nos. 50-460
WASHINGTON PUBLIC POWER SUPPLY 50-513
SYSTEM July 30, 1975

(WPPSS Nuclear Projects 1 and 4)

Upon application for construction permits for WPPSS Nuclear Projects 1 and
4, Licensing Board, in uncontested proceeding, 1ssues a partial mitial decision on
environmental and site suitability aspects of the facilities, making factual
determinations requisite for the issuance of LWAs and imposing certain
conditions.

FWPCA. SECTION 401 CERTIFICATION

A positive 401 certification precludes a Board from making an independent
determination of compliance with federal effluent limitations. A Board 1s not
precluded from determining applicant’s compliance with state water quality
standards where the state 1n its 401 certification has failed to address that 1ssue.

PARTIAL INITIAL DECISION
(NEPA and Site Suitability Issues)

APPEARANCES

Joseph B. Knotts, Jr., Esq., and Nicholas S. Reynolds, Esq.,
of Conner, Hadlock and Knotts, for the Applicant, Wash-
igton Public Power Supply System.

Edward G. Ketchen, Esq., and William D. Paton, Esq., for
the United States Nuclear Regulatory Commusston.
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I. BACKGROUND AND AUTHORITY

This Partial Initial Decision involves the application to the United States
Nuclear Regulatory Commussion (the NRC or Comnussion) by the Washington
Public Power Supply System (WPPSS or Applicant) for construction permits for
the Applicant’s Nuclear Projects No. 1 and No.4 (WNP-1 and WNP-4 or the
facility). In particular, this decision contains (1) findings on environmental issues
anising under the National Environmental Policy Act of 1969 (NEPA) 42 US.C.
4321 et seq.," (2) findings on the suitability of the proposed site for nuclear
reactors of the general size and type proposed from the standpoint of
radiological health and safety considerations, and (3) findings on safety 1ssues
relating to the conduct of certain activities subject to the provisions of Appendix
B of 10 CFR Part 50 with regard to which the Applicant seeks autahorlzation.2

The proposed facility would consist of two pressurized water reactors, each
with a core power level of 3600 thermal megawatts, with a net electrical output
of 1218 megawatts. The facility 1s to be located on a site on the Hanford
Reservation 1n Benton County Washington, approximately 2.5 miles west of the
Columbia River and 8 miles north of the City of Richland.

An application for a construction permit for WNP-1 was filed by the
Applicant on July 16, 1973, and was docketed by the Commission on
October 18, 1973. On December 21 1973, the Commussion published in the
Federal Register (38 Fed. Reg. 35034) a “Notice of Hearing on Application for
Construction Permut” in which this Atomic Safety and Licensing Board (the
Board) was designated to conduct the hearing on the application.’

On February 26, 1974, a preheaning conference was held in Richland,
Washington. At the prehearing conference the Applicant indicated that it was
considering the possible relocation of WNP-1 from the onginal proposed site* to
the site under consideration in this proceeding. Subsequently the Applicant
filed an amended application to relocate WNP-1 and to apply for a construction
permit for WNP-4 as a duplicate to WNP-1 The change 1n the application was
made by Amendment No.1 (July 22, 1974) to the orgnal application, by
Amendments No. 7 (May 31 1974), No. 8 (July 1 1974), and No. 9 (August 9

The Commussion’s regulations in implementation of its NEPA responsibilities are

contained tn 10 CFR Part 51.
2The authority to 1ssue this Partial Initial Decision 1s discussed in the Supporting
Opinion, infra.

A petition for leave to mtervene in the proceeding was filed pursuant to the notice by
the National Marine Fisheries Service (NMFS), which 1s a component of the National
Oceanic and Atmospheric Admunistration of the U. S. Department of Commerce. However,
the petition was subsequently withdrawn after Applicant changed its site location and
revised its cooling water system to use cooling towers rather than once-through cooling.
(December 5, 1974 Prehearing Conference Transcript, p. 11)

*The original application nvolved a proposed site approximately 17 miles northwest of
the present one for WNP-1 and WNP-4.
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1974) to the Preliminary Safety Analysis Report, and by Amendment No. 1
(July 1 1974) to the Environmental Report. The amended application included,
inter alia, a change in condenser cooling system for WNP-1 from once-through
cooling to closedcycle cooling, and provision for closed<cycle cooling for
WNP4,

On September 18, 1974, the Commussion published in the Federal Register
(39 Fed. Reg. 33588) a “Notice of Receipt of Amended Application for
Construction Permits and Facility Licenses and Notice of Hearing on Amended
Application for Construction Permuts: Time for Submission of Views on
Antitrust Matters” (Notice of Hearing). Another opportunity was afforded for
the filing of petitions for leave to intervene by interested persons.

Pursuant to the Notice of Hearing, a petition to intervene was filed by
Mr. Donald F X. Finn, which petition was granted by Memorandum and Order
of the Board issued March 20, 1975. However, Mr. Finn was held in default
when he did not appear at the evidentiary hearing at Richland, Washington on
May 13-15 1975 and his petition was dismissed at the end of that hearing
(Tr. 572).

Also, pursuant to the Notice of Hearing, a petition to participate as a
representative of an interested state under 10 CFR 2.715(c) was filed by the
State of Washington Thermal Power Plant Site Evaluation Council (the Thermal
Council). The Board granted this petition 1n its aforementioned Memorandum
and Order of March 20, 1975

On March 12, 1975 the Applicant filed a motion seeking, inter alia, to
convene a hearing on the ssues covered by 10 CFR § §50.10(e)(2) and (3)° and
by 10 CFR §51.52. This motion was granted by Memorandum and Order of the
Board 1ssued April 7 1975 and the evidentiary hearing on environmental and
site suitability 1ssues was held in Richland, Washington on May 13-15 1975. The
parties participating in the hearing were the Applicant and the NRC Staff (the
Staff). The Thermal Council appeared and made a statement for the record
(Tr. 82-127 345-46).

The decisional record n this proceeding is set forth in Appendix A to this
Partial Initial Decision. The documents received into evidence as exhibits will
either be cited herein as such or will be referred to by abbreviations of their
titles, such as PSAR, ER, FES, etc.

To fulfill its responsibilities 1n this uncontested proceeding, the Board will
make Findings of Fact relating to environmental and site suitability matters and
to safety matters involving the LWA activities which are subject to the provisions
of Appendix B of 10 CFR Part 50. The Board will also make appropriate
Conclusions of Law In addition, the Board will include in the Partial Initial

5By letter to the Commission dated January 31, 1975, the Applicant had requested
authorization, pursuant to 10 CFR §50.10(e), to engage in certan limited work activities
which were described in the letter and attachments thereto (Applicant’s Exhibit 10). The
authorization which the Applicant seeks will be referred to as “LWA™
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Decision a Supporting Opinion to elaborate as needed upon the rationale for
certam of its rulings. Finally the Board will set out its Determinations on
Ultimate Issues involved herein.

While this Partial Initial Decision on environmental and site suitability 1ssues
1s a prerequisite to 1ssuance of an LWA, 10 CFR 50.10(e)(2) and (3)(ii), no
specific authonization of an LWA by this Board 1s required. The authority to
1ssue any LWA rests with the Director of Nuclear Reactor Regulation, 10 CFR

50.10(e).
II. FINDINGS OF FACT

A. Environmental (NEPA) Considerations

(1) GENERAL

1 Applicant submitted on July 16, 1973 a License Application,® an

Environmental Report (ER) pursuant to Appendix D, 10 CFR Part 50,” and a
Preliminary Safety Analysis Report (PSAR) pursuant to 10 CFR Part 50. The
ER and its supplements contain detailed information on and evaluations of the
environmental 1mpacts associated with construction and operation of the
proposed facility

2. Based upon the information submitted by the Applicant in the Environ-
mental Report and on its own independent review and analysis, the Staff
prepared a Draft Environmental Statement (DES) which was issued on
December 5 1974. Copies of the DES, with requests for comments, were sent to
appropriate Federal, State, and local agencies. A Notice of Availability with
requests for comments, was published 1n the Federal Register on December 5
1974 (39 Fed. Reg. 42410). Ten organizations and agencies commented on the
DES, as did the Applicant® (FES pp. ii, A-5). The Staff then prepared a Final
Environmental Statement (FES) which was 1ssued on March 5, 1975.° A Notice
of Availability of the FES was published in the Federal Register on March 5
1975 (40 Fed. Reg. 11039). The comments from the aforementioned organiza-
tions and agencies and the Applicant were considered 1in the FES, and a

Applicant’s License Application with its three amendments was admitted into evidence
as Applicant’s Ex. 1 (Tr.153). Applicant’s PSAR with its seventeen amendments was
admitted into evidence as Applicant’s Ex.2 (Tr.153). Applicant’s ER with its three
amendments was admitted into evidence as Applicant’s Ex. 3 (Tr. 153).

Appendix D was superceded on August 19, 1974 by 10 CFR Part 51, the Commussion’s
current regulations implementing NEPA.

Applicant’s Ex. 8 1s its response to agency comments on the DES, which were not
received 1n time for inclusion in the FES.

*The FES was admitted into evidence as Staff Ex. 1.
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discussion of 1ssues raised by these comments was included in the FES (FES
§11). In addition, the Staff presented supplemental testimony at the evidentiary
hearing updating Section 11 of the FES to include the Staff’s response to late
comments submutted by the U.S. Federal Energy Adminstration (Norris
Testimony following Tr. 483).

3.The FES covers in detail the environmental impact of the construction
and operation of the proposed facility It contains a detailed description of the
site and the facility with a discussion of the impact of site preparation and plant
construction. In addition, the FES deals with the environmental effects of plant
operation, discusses the environmental monitoring program, and assesses the
environmental effects of accidents. The FES contains a detailed evaluation of
the proposed action including consideration of the need for power, the adverse
environmental effects which cannot be avoided, the relationship between local
short-term uses of man’s environment and maintenance and enhancement of
long-term productivity and the irreversible and wrretrievable commitments of
resources. It further contains a review of alternate energy sources and sites, of
plant design alternatives and finally provides a cost-benefit analysis. The FES
contamns a summary of the Staff’s evaluations and concludes, after weighing the
environmental, economic, technical, and other benefits of the proposed facility
agamst environmental and other costs, and considering available alternatives,
that the action called for under NEPA and 10 CFR Part 51 1s the 1ssuance of
construction permits for the plant subject to certain conditions for protection of
the environment. (FES, p. ii)

4. The Board finds that the FES, as supplemented by the testimony and
evidence presented 1n this proceeding, 1s an adequate and comprehensive review
and evaluation of the environmental impact resulting from construction and
operation of WNP-1 and WNP-4. Also, the FES sets forth an adequate evaluation
of the various alternatives to the proposed action. Further, the Board has
independently considered the environmental impact of the proposed action, and
the Board hereby agrees with, incorporates by reference, and adopts the Staff’s
evaluations 1n the FES, as updated and supplemented, except where the Staff’s
evaluations conflict with the findings in thus Partial Initial Decision.

(2) IMPACTS OF CONSTRUCTION

S. The Applicant has identified, and the Staff has considered, the environ-
mental impact associated with construction of the facilities (ER §§4 and 11
FES §4). The dedication of 972 acres of land on the Hanford Reservation for
the site will have an nsignificant environmental impact. The site 1s surrounded
on three sides by land already dedicated to the nuclear activities of the Hanford
Reservation, and no other productive land use has been planned for the
proposed site. The site 1s bordered on the fourth side by the Columbia River.
(ER §2;FES §2)
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6. Construction activities will result in impacts normally incident to a large
construction project of this nature, such as dust, noise, and displacement of
wildlife. However, these impacts will be relatively minor and of short duration.
The Applicant has committed to take appropriate actions to minimize these
mpacts. (ER §4, Applicant’s Ex. 8; FES § §4.7 11.1)

7 Due to the proximity of the Bonneville Power Administration’s (BPA)
Ashe substation approximately 2300 feet from the site for WNP-4, no major
offsite transmussion line construction will occur. Rights-of-way will be 200 feet
m width. Approximately 10 transmission towers will be constructed. No
productive land loss will be involved 1n the construction of these lines to the
Ashe substation and no clearing of vegetation on the shrub steppe 1n the site area
1s required to assure line security The transmussion lines to the Ashe substation
are the only lines associated with the facilities which require construction. The
500 KV and 230 KV lines connecting the Ashe substation and WNP-2 with the
BPA system would have been 1nstalled regardless of the construction of WNP-1
and WNP-4. In any event, these lines have been the subject of BPA
environmental impact statements. (ER §§3.9 4.2; FES §§3.8,4.2)

8. Since the site region 1s an unproductive shrub steppe in which little
rainfall occurs, mmimal eroston, if any due to construction runoff 1s expected
to occur. (FES §§2.1, 4.4) In addition, since the site 1s approximately 2%
miles from the Columbia River, no construction runoff from the site to the river
will occur. The Applicant will discharge runoff resulting from dewatering at the
site to holding pits where the water will percolate into the highly porous soils
found at the site. (ER §4.1 FES §4.2; Tr. 4%4-75) Excavation 1n the bank of
the niver for the service water intake structure will be conducted so that the
effect on the river 1s mimimized. These excavation activities will include the
installation of a temporary cofferdam which will require approximately three to
four months to construct. The only increase in turbidity associated with
construction will be associated with the installation and removal of the
cofferdam and the installation of the intake and associated piping. The
Applicant will schedule the cofferdam installation at a time most environmen-
tally acceptable for such activities. No appreciable disturbance of spawning or
mugrating salmon 1s expected to occur from these construction activities, nor will
potable water withdrawn downriver be adversely affected. (ER §4.1.2;4.3) The
Board finds that with this action and the other proposed actions to be taken to
minimize the impacts of construction m or near the river, the construction
impacts on the aquatic ecosystems will be mimmal and brief, and that no
deleterious long-term effects will result.

9 Considering Findings of Fact 5 6, 7 and 8 supra, the Board concludes that
the impact of construction of the facility 1s environmentally acceptable.
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(3) IMPACT OF OPERATION
(a) Radioactive Effluents

10. The effects of low-level radiation discharged during routine operation of
the facility have been evaluated. Gaseous and liqud discharges will be processed
and monitored within the station to reduce the quantity of radionuclides
released to the environment. WNP-1 and WNP-4 will have independent
radioactive-waste treatment systems. The liquid radwaste systems will be divided
mto two principal systems, the Boron Recovery System (BRS) and the Liquid
Waste System (LWS). The BRS will process high-grade water from the reactor
coolant system which will normally be recycled for reuse in the facility after
treatment. The LWS will process water from floor drains, laboratory drains, and
contammment-building sumps. Although complete recycle of liquid radwaste 1s a
design objective, provisions will be made for discharge of LWS liquids, after
treatment for radionuclide removal, when liquids are not suitable for reuse or
when plant water inventories require discharge from the system. Exposure levels
were estimated assumuing such discharges. In estimating radiation doses from
liquid effluents, consideration was given to pathways to humans, including
drinking water, eating fish and waterfowl, water recreation, and consuming food
products irrigated with river water

11 Duning normal operations of the facility small quantities of gaseous
radionuclides will be released. The gaseous waste treatment and ventilation
systems will consist of equipment and instrumentation necessary to reduce
releases of radioactive gases and awrborne particulates from equpment and
building vents. The principal source of radioactive gaseous waste will be gases
stripped from the primary coolant in the BRS.

The auxiliary building ventilation exhausts, fuel-handling area, and contain-
ment purge exhausts will be processed through HEPA filters and charcoal
adsorbers. The containment atmosphere will be recirculated through HEPA
filters and charcoal adsorbers prior to purging.

12. Based on the evidence 1n the record at this time, the Board finds that the
risk to the public from low-level radiation doses resulting from operation of
WNP-1 and WNP-4 would be very low (ER §§3.5.5 5.3.3; FES §§3.5.2,54.2;
Applicant’s Ex. 12; Staff Ex. 5). At the most, the cost represented by the impact
of low-level radiation effluents would be about $120,000, which 1s no more than
approxmmately 0.1% of the facility annual cost of about $159 million. Therefore,
the overall NEPA cost-benefit analysis associated with the facility 1s not
significantly affected by thus factor. (Staff Ex. 5)'°®

13. The environmental effects of accidents have been assessed by the
Applicant (ER §7). The Staff has reiewed Applicant’s assessment, has made

°This 1ssue, including compliance with the new Appendix I to 10 CFR Part 50, 1s
further discussed 1n the Supporting Opinion, infra.
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independent calculations, and has concluded that the environmental risks are
extremely small (FES §7). The Board finds that the environmental risks from
accidents at the facility are extremely low

(b) Nonradioactive Effluents

14. The proposed waste heat dissipation system will utilize mechanical-draft
wet cooling towers. The waste heat 1s transferred to the circulating water 1n the
turbine condenser, and the circulating water 1s then pumped through the
condenser and cooling tower system at the rate of 593,000 gpm/unit. The
average make-up rate 1s 19,000 gpm/unit (42.3 cfs), and evaporation and drift
loss is 15,200 gpm/unit (33.9 cfs). To assure efficient operation of the cooling
system, it 1s necessary periodically to discharge water (blowdown) to the river to
limit the buildup of dissolved solids which result from evaporation in the cooling
towers. A normal blowdown rate of 8.5 cfs/unit (3800 gpm) 1s anticipated, and
the discharge line 1s designed for a maximum blowdown of 16.7 cfs/unit. At the
maximum blowdown rate of 33.4 cfs from both units, the total dissolved solids
of the river after complete dilution of the blowdown will be increased by about
0.08% at average river flow of 120,000 cfs, and about 0.27% at minimum river
flow of 36,000 cfs. (ER §5 4 FES §3.4)

15 To control algae and slime 1n the cooling system, chlorine will be added
intermittently to the circulating water for 30 minutes at approximately 2.5 ppm.
At the beginning of the chlorination period, the blowdown valve will be shut,
and will remain closed until the total residual chlorine concentration in the
circulating water drops to 0.1 ppm, at which time blowdown will be resumed. At
mmimum nver flow the blowdown will increase the chloride content of the
niver less than 0.002 ppm at the edge of the mixing zone, which extends S0 feet
upstream and 300 feet downstream, and 1s 100 feet wide (Tr. 409 518-19°
Applicant’s Ex. 16, p. 7). Ths represents an increase in the chloride content of
the river of less than 0.5%. After complete dilution, the maximum added
chlorine burden on the river will be about 0.1 parts per billion. The chlorine
demand of the river water should further reduce, to some extent, the potential
adverse effects of discharge of residual chlorine. (FES §3.6.1)

16. The tolerance of aquatic organisms to chlorne 1s species-specific, and 1s
dependent upon chemical concentration and form, and duration of exposure.
General research has indicated that intermittent discharges (2 hours per day) not
exceeding a concentration of 0.04 ppm residual chlorine in the receiving water
will not result 1n significant Kkills of aquatic organisms or adversely affect the
aquatic ecology Continuous levels of 0.002 ppm residual chlorine will not affect
most aquatic organisms. (FES §5.5.2.3) Chlorine discharges from the facility
should have no measurable impact on plankton and aquatic invertebrates
entrained 1n the stream drift since maximum exposures to concentrations of 0.1
to 0.002 ppm will be for an interval of less than two minutes, and then only at
low flow and maximum discharge when passage cowncides with the centerline of
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the plume. The plume placement assures free passage for fish movement and the
maximum exposure to fish passively swept through the centerline of the plume
would be an nstantaneous exposure to 0.1 ppm residual chlorine which would
be reduced to 0.02 ppm at 15 feet within 5 seconds. The Board finds that there
1s reasonable assurance that the concentration and exposure durations expected
from mtermuttent chlorine discharges are less than those which will cause
detrimental effects, and that no measurable effects due to chlorine exposure of
fish should occur. (ER §§3.6, 5 4.1 FES §§3.6, 5.5.2.3; Tr. 523-31, 535-38)

17 The Applicant considered alternative methods for controlling algae and
slime 1n the cooling systems such as the use of dichromate instead of chlorne, or
the installation of a mechanical cleaning system. However, dichromate and other
strong oxidizing agents are extremely detrimental to the environment. Further,
while mechanical cleaning of condensers 1s possible, chlorination would still be
required because no mechanical cleaming systems are available which can be used
in the cooling towers. (Tr. 395-98) Based on current information, the Board
finds that the proposed chlorine system 1s environmentally preferable to other
biocides, and that no mechanical systems are adequate substitutes for chlornne.

18. Ecological effects of plant operations related to the cooling system may
be observed in the following areas: (1) the intake; (2) the condenser and cooling
towers; (3) the mixing zone of the blowdown, and (4) the mixed receiving water.
The Board finds that the effects from these sources will be localized and
munimal. (ER §5.1 FES §5.5)

19 The design of the intake structure s such that the influence on fish of
water drawn mto the intake pipe will extend to approximately one inch around
the structure. The average approach velocity at a distance of % inch from the
structure will be approximately 0.4 fps, and will decrease rapidly at greater
distances from the structure. Since the velocity of the river at the intake
structures exceeds 3.0 fps and since the river flows at right angles to the intake
screens, the tendency will be for fish to be washed clear of the torpedo-shaped
structure. In addition, entrainment losses will not be significant. Each intake
pipe consists of a perforated outer sleeve with 3% 1inch diameter holes over 40%
of its area, mside of which 1s an inner sleeve with % inch diameter holes over 7%
of its area. The outer sleeve prevents fish from entering the system and the inner
sleeve distributes the inflow evenly along the surface of the outer sleeve. The
intake pipes are specifically designed to reduce the impact of intake velocity on
the biota of the river (ER §§3.4, 5.1 FES §§3.4.3, 5.5.2) The Board finds
that loss of fish through impingement and entrainment will not be significant.

(c) Monitoring

20. There exists an abundance of historical information concerning the
chemical and physical characteristics of the Columbia River in the areas of the
site. An adequate offsite preoperational radiological monitoring program will be
conducted to provide measurements for background radiation levels. (ER
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§86.1.5 FES §6.1.2, Staff Ex. 3; Tr. 388-94) The overall preoperational
base-line monitoring program will also include studies ivolving hydrology
meteorology and terrestnial ecology (ER §6.1 FES §6.1).

(d) Transportation of Fuel and Radioactive Waste

21 Transportation of fuel to and from the site, and of radioactive waste
from the site, will be in accordance with Commission regulations, requirements
of the Department of Transportation, and applicable state regulations (ER
§5.3.4; FES §§5 4.3.2, 5 4.6). Under normal shipping conditions, there will be
small unavoidable radiation exposure to the transportation personnel and to the
general public along the route (FES §54.3.2). Under postulated accident
conditions, the probability of significant exposure 1s also smail (FES §7.2). The
Board finds that the transportation of new fuel to the facility or spent fuel and
radioactive wastes from the facility will have minimal environmental impact as
represented in 10 CFR Part 51 Tables S-3 and S4.

(e) Water Quality Considerations

22. The Applicant has obtained a certification from the State of Washington
Thermal Power Plant Site Evaluation Council pursuant to Section 401(a)(1) of
the Federal Water Pollution Control Act Amendments of 1972 (FWPCA), 33
U.S.C. 1251 et seq., that the discharges resulting from the construction and
operation of WNP-1 and WNP-4 will comply with the applicable provisions of
Sections 301 302, 306, and 307 of the FWPCA (Applicant’s Ex. 7). Water
quality standards were adopted by the Department of Ecology of the State of
Washington on July 19 1973, and were approved by EPA on March 18, 1974.
Based on the entire record, the Board finds that there 1s reasonable assurance
that the discharge from the facility will not violate the applicable Federally-
approved water quality standards of the State of Washington.!!

(4) NEED FOR POWER

23. The situation with regard to “need for power” 1 this proceeding is
unique because the Applicant 1s not a conventional utility engaged 1n the
generation, distribution, and retail sales of electric power. The Applicant 1s a
municipal corporation and a joint operating agency of the State of Washington
which 1s legally empowered to acquire, construct, and operate facilities for the
generation and transmussion of electric power The Applicant supplies bulk
electric power to utility systems in the Pacific Northwest, and WNP-1 and
WNP-4 are to be constructed and operated pursuant to the Hydro-Thermal
Program developed jointly by utilities of the Pacific Northwest and the
Bonneville Power Administration. The Pacific Northwest 1s an area where there
1s a high degree of coordination and cooperation between utilities involved 1n the

See the discussion on this matter in the Supporting Opinion, infra.
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generation and transnussion of electric power, and the dominant factor in terms
of transmission of power 1s BPA.

24. The Pacific Northwest 1s unique 1n the United States in that its major
source of power 1s hydroelectric (Gallup Testimony following Tr. 164). Thus, in
this region the abundance of water 1s at present the controlling element with
regard to the capability to generate electricity The predominance of this
substantial hydroelectric power supply allows the region to adopt relatively low
reserve requirements (approximately 12%) and provides the region with
substantial peaking capacity However, the fact that there are finite limits on
water availability means that the resource must be husbanded. In current
circumstances, thuis prevents the region from relying wholly on that power
supply for annual kilowatt-hour base load service. (Tr. 297-313) It 1s to meet the
anticipated annual energy load (as opposed to peak demand) of the West Group
Area that WNP-1 and WNP4 will be constructed and operated (Tr. 170-171
498-513), and the Board has evaluated the need for the facility in the context of
this anticipated load.

25 In the Pacific Northwest, five private utilities, 103 publicly-owned
agencies, WPPSS, and BPA have formed the Joint Power Planning Council
(Planning Council) to coordinate planming for existing and future thermal and
hydroelectric resources for the region. The Planning Council has developed the
Hydro-Thermal Program for power generation to meet the anticipated regional
load growth. The Hydro-Thermal Program is a long-range plan formulated 1n the
late 1960’s when BPA and the utilitiles of the region recognized that the
development of hydroelectnic plants in the Pacific Northwest was approaching
saturation n terms of energy production (but not in terms of peak capacity
which may be increased by addition of turbmes and generators). Because the
regional consumption of electrical energy was approaching equality with
avajlable hydroelectric energy the need to plan additional baseload generation
was evident. (FES §8.1.5) Planning for resources to meet regional loads 1s based
upon studies prepared by the Pacific Northwest Utilities Conference Committee
(PNUCC), which prepares an annual 11-year forecast of loads and resources for
the region, known as the West Group Forecast (Forecast).! 2 (Applicant’s Ex. 4)
PNUCC also expands the Forecast into a 20-year planning document titled
“Long Range Projection of Power Loads and Resources for Thermal Planning-
West Group Area.” These documents form the basis for utility planning for
future resources 1n the region. Since it 1s the function of the Applicant to serve
the power requirements of public bodies in the Pacific Northwest, the demand
charactenistics of the region are viewed as the demand characteristics of the
Applicant. (ER §1.1 FES §8.1)

2The 1975 West Group Forecast was admitted into evidence as Applicant’s Ex. 4.
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26. The basic technique used by many of the forecasters in the Pacific
Northwest 1s the so-called “building block™ technique which builds load
estimates by components. In thé development of these components, reliance 1s
placed on historical information, trends, and judgments as to such matters as
future population growth and use of energy by residential, commercial, and
mdustrial sectors, as well as a number of judgmental experience factors
associated with the individual utility service area. Population projections are the
keystone of the load estimates of each facility These projections are translated
into estimates of the number of households (for use in estimating total
residential requirements) and into estimates of employment opportunities (for
use in estimating commercial and industrial requirements). (Gallup Testimony
following Tr. 164)

27 Each utility in the West Group Area reviews its forecasts of loads made
in the previous year to determune if its forecasts are valid based upon the actual
experience 1n the previous year. Changed conditions are noted and a revised
forecast of loads 1s made, if appropriate. Energy availability 1s then estimated,
and adjustments are made as necessary to reflect current construction schedules
and planning dates. These revised forecasts of loads and estimates of energy
availability are transmutted to the PNUCC where they are compiled on a yearly
basis. The totals then become the data used in the West Group Forecast. (ER
§1.1 Gallup Testimony following Tr. 164)

28. A comparison between loads and resources 1s made in the Forecast to
detect any deficiencies in planning of resources to meet load. When deficiencies
are detected, the utilities revise their plans on a coordinated basis to meet the
deficiencies. Conversely when surpluses are detected, the utilities revise their
plans on a coordinated basis to defer surplus resources.

29 The Forecast of February 1 1975 indicates a reduction in estimated
loads from the levels predicted in the 1974 forecast, 1.e., a reduced rate of
increase 1n demand, but also indicates that, on a regional basis, there will be a
need for the energy to be produced by the proposed facility (Gallup Testimony
following Tr. 164).

30. The Board finds, upon consideration of the entire record, that there will
be a need for the baseload energy which can be produced from WNP-1 and
WNP-4 in the time-frame 1in which those plants are anticipated to operate.

(5) ALTERNATIVE SOURCES OF POWER

31. Possible alternative means considered for furnishing the projected energy
from the facilities were the purchase of power, hydroelectric power, fossil-fueled
plants, and geothermal energy (ER §§9.1, 9.2; FES §§9.1 9.2). However, the
proposed nuclear facility was considered to be the appropriate choice i terms of
economics, environmental impact, and, in the case of geothermal energy
technical feasibility as well.
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32. The FES contains a discussion of the major types of geothermal systems,
the uncertainties of exploration for geothermal resources, and the economic and
technical limitations on the development of geothermal resources. In considering
the feasibility of geothermal energy as an alternative to WNP-1 and WNP-4, the
crucial issue 1s the time within which potential geothermal resources may be
discovered, assessed as proven reserves, and finally developed into producing
fields with associated generating facilities. (FES §9.1.2) As of October 1974,
there had been no wells drilled 1n Washington to test or evaluate any potential
geothermal resource. Further, until environmental 1mpact statements are 1ssued
by the Forest Service with regard to geothermal exploration on federal lands, no
leases may be 1ssued, and hence no such activities may commence. The Forest
Service has indicated that at present it has no plans to 1ssue impact statements
involving the area in Washington generally recognized to be most promising as a
geothermal resource. (Applicant’s Ex. 6)

33. A detailed analysis of the potential availability of geothermal resources
for electric energy production was performed by the Applicant to verify the
conclusion 1n the ER and FES that geothermal resources could not provide the
energy which would be available from the nuclear facility in the specified time
(Applicant’s Ex. 5). The analysis was concentrated on the central part of
Washington since pertinent literature and ongoing leasing activity indicate that
this area 1s the most likely to be developed. The geothermal resource most likely
to be found in Washington 1s a liquid-dominated system of low salinity at
temperatures between 100°C and 200°C. There are numerous technological
constraints against utilization of liquid-dominated geothermal resources at such
low temperatures. Presently there 1s only installed capacity of about 400-500
MWe which utilizes liquid-dominated systems, and these involve systems
characterized generally by fluids having higher temperatures than those expected
m Washington. Even if it optimistically assumed that leases could be obtained,
that technological constraints could be resolved, and that exploration could
commence by 1978, the exploration itself and the necessary evaluation related
thereto would require an additional three years mvolving a capital cost of
approximately $11 million for this high-nisk venture. This aspect would delay
mitiation of development of geothermal resources by public utilities to 1981 at
the earliest. (Tillson Testimony following Tr. 210)

34. Considening the entire record on geothermal resources, the Board finds
that it 1s not economically or technically realistic to consider geothermal energy
as a viable alternative to this proposed nuclear facility

(6) COST-BENEFIT BALANCE

35 The Board finds that the environmental and economic costs resulting
from the construction and operation of the facility are mainly-
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1. Use of about 972 acres of land on the Hanford Reservation;

2. The removal of water from the Columbia River amounting to about
0.21% of the mimimum nver flow-

3. Duning the construction penod, increased traffic congestion on the
major thoroughfares within the City of Richland, Washington, from use by
approximately 1500 construction workers while commuting to the site;

4, Aggravation of an existing shortage of housing in the Tn-City area
during the construction period from the added population of 1500 con-
struction workers and their families;

5. A release of gaseous and liquid effluents contaimng small amounts of
radioactive matenals;

6. A small nsk of accidental release of radioactive materials either on site
or dunng transportation;

7 Discharges of heat and chemicals to the nver and minor environmental
effects in the immediate vicimity of the discharge structure;

8. Entranment and impingement of a relatively small number of aquatic
organisms;

9 Some unavoidable temporary adverse environmental impacts during
construction;

10. The capital and operating costs of the plant; and

11. A small environmental cost related to the uramwuum fuel cycle which
must be added to the overall environmental costs.

36. The Board finds that the benefits from the construction and operation of
the proposed facility are principally-

1. The addition of approximately 17 billion kwh per year to meet the
demand for electncity from customers in the West Group Area and to support
the expected economic growth in the West Group Area;

2. Creation of numerous construction jobs;

3. Employment of about 180 persons during the 30-35 year operation of
the proposed facility*

4. Increased income to the community from the construction force; and

5. Substantial sales tax benefits to the State of Washington during
construction and substantial annual tax benefits to Benton County durnng
operation.

37 Based upon the entire record, the Board finds that the environmental
and economic benefits from the construction of WNP-1 and WNP-4, including
the generation of electrical power to meet the anticipated growth in use of
electricity within the West Group Area, will be greater than the environmental
and economic costs that will necessarily be incurred by construction and
operation of the facility Therefore, the Board finds that the balance between
the benefits and costs involved in the construction of the facility favors the
granting of construction permits for WNP-1 and WNP-4.
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38. Further, independently considering the final balance among conflicting
factors contained in the record of this proceeding, the Board finds that the
appropriate action to be taken is to authorize the granting of construction
permits for WNP-1 and WNP-4, if such action is also warranted following
completion of the health and safety portion of this proceeding.

B. Site Suitability

(1) GENERAL

39. The Applicant and the Staff have independently evaluated the suitability
of the proposed site for the facility from the standpoint of radiological health
and safety considerations. The evaluations included consideration of the reactor
site criteria identified in 10 CFR Part 100. (PSAR §2; Staff Ex. 2)

40. WNP-1 and WNP-4 each incorporates a nuclear steam supply system
consisting of a Babcock and Wilcox pressurized water reactor with a two-loop
reactor coolant system. Each unit will be designed for a thermal output of
approximately 3619 megawatts. (PSAR §1.2; Staff Ex. 2)

(2) POPULATION DISTRIBUTION AND USE CHARACTERISTICS

41. The proposed site is situated on approximately 972 acres on the Hanford
Reservation in Benton County, Washington, approximately 8 miles north of the
City of Richland. The exclusion area consists of two circles each having a radius
of 1.2 miles and a center located on each proposed containment structure. The
Applicant has contracted with the United States Energy Research and
Development Administration (ERDA) for the lease of these 972 acres, which are
located adjacent to the site for WNP-2 which is presently under construction
(Applicant’s Ex. 15). The Board finds that there is reasonable assurance that the
Applicant will have the necessary authority to determine all activities within the
designated exclusion area.

42. The radius of the low population zone (LPZ) has been established at 4
miles from the facility. According to the 1970 census, 38 persons resided within
the LPZ. In addition, the present transient population consists of approximately
450 workers, and this population is projected to increase to a maximum of 900
workers as construction of WNP-2 and ERDA’s Fast Flux Test Facility (FFTF)
continues. Approximately 2000 workers pass through the LPZ twice daily
travelling to and from employment on the Hanford Reservation. (PSAR §2;
Staff Ex. 2)

43. The nearest population center, defined in 10 CFR Part 100 as a densely
populated center containing more than 25,000 people, is the City of Richland,
Washington, of which the nearest densely populated portion is located
approximately 8 miles south of the site. The City of Richland had a 1970
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population of approximately 26,290. As required by 10 CFR Part 100, the
population center distance is at.least one and one-third times the LPZ radius.

44, Given an exclusion radius of 1.2 miles, low population zone radius of 4
miles, and a population center distance of 8 miles, the Board finds that there is
reasonable assurance that suitable engineered safety features can be provided to
satisfy the 1equirements of 10 CFR Part 100, and that the population center
distance meets the requirements of 10 CFR Part 100.

45. The only industrial facilities located within 5 miles of the site are those
associated with WNP-2 (1 mile away), the FFTF (3 miles away), the Ashe
Transmission substation (1 mile away), and two small solid radwaste burial
grounds (the nearer is 1 mile away). In view of these distances and the types and
quantities of radwastes stored at the aforementioned industrial facilities, no
accident or accidental releases from those facilities would increase any potential
hazard to the public health and safety resulting from the operation of WNP-1
and WNP-4. The nearest transportation mode, the mainline track of the Hanford
Reservation railroad system, passes approximately 2500 feet from the site.
Hanford Reservation Route 4 is located 7 miles southwest of the site. Lastly, the
Columbia River is located 2.5 miles east of the site. Considering the distances
from the site and the characteristics of the transportation modes, the Board
finds that no significant hazard to the proposed facility exists from these
transportation modes. (PSAR §2.2; Staff Ex. 2)

46. The airport nearest to the site, the Richland Airport, is approximately 11
miles south of the site. This airport can only accommodate aircraft up to 12,500
pounds gross weight. Aircraft exceeding that gross weight must use the Tri-Cities
Airport approximately 15 miles southeast of the site. Significantly, the Hanford
Reservation lies in an aircraft-restricted zone, and thus no private or commercial
air traffic is generally permitted at altitudes below 10,000 feet. There are no
military bases or high-speed, low-altitude military training routes within 10 miles
of the site. The Board finds that the facility need not be designed with special
provisions to protect it against aircraft crashes. (PSAR §2.2; Staff Ex. 2)

(3) GEOLOGY AND SEISMOLOGY

47. The ERDA Hanford Reservation, on which the proposed facility is to be
located, is within the Pasco Basin. Topographic relief in the Pasco Basin ranges
from maximum elevations exceeding 3,500 feet at the top of Rattlesnake
Mountain to a minimum elevation of +340 feet in the Columbia River channel at
Richland. The site of the proposed facility lies at an elevation of 446 feet on flat
terrain that slopes gently to the northeast. The site is about 2 % miles west of
the Columbia River. (Staff Ex. 2, p. 7)

48. The largest geological structure of significance to the site is the
Rattlesnake-Wallula lineament, which is about 80 miles long and is located about
13 miles southwest of the site (Staff Ex. 2, p. 8)<.'Becaus‘e of its proximity to the

fer,
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site, the Rattlesnake-Wallula lineament is the most significant seismically active
structure for determination of the safe shutdown earthquake (SSE), and is
" considered by the Staff as having the potential for generating earthquakes of
intensity VIII at a distance of slightly more than 10 miles from the site (Staff
Ex. 2, pp. 8-10). Based on these considerations, the Board finds that a horizontal
acceleration of 0.25g applied at the foundations of Category I structures, and
used as the zero period limit of appropriate response spectra, to be appropriate
for the SSE. The Board finds that a value of 0.125g is appropriate for the
Operating Basis Earthquake.

49, Applicant will excavate to a depth of 60 feet for the Category I
structures. The Board finds that Applicant’s proposed specification for Category
I, recompacted fill of 85% average relative density, no more than 10% of the fill
below 85% relative density, and a minimum of 75% relative density will
reasonably assure the stability of Category I structures subjected to the SSE.
(Staff Ex. 2, p. 11)

50. The Board concludes that there are no real or potential problems related
to geology, seismology, or foundation engineering, which would preclude site
acceptability.

(4) METEOROLOGY

51. Atmospheric dispersion characteristics have been calculated based on
data from the Hanford Meteorological Station located 15 miles northwest of the
site, for a 16-year period from 1955 through 1970 (Staff Ex. 2, p. 12).

52. An evaluation of short-term accidental release was made using the
meteorological data and the Staff’s diffusion” model. A comparison of the
short-term (0-2 hours) atmospheric dispersion values estimated for the proposed
site with similar values calculated by the Staff for over 40 other sites indicates
that the dispersion conditions at the site are better than at 85% at the other
sites. Site dispersion estimates will be confirmed using a full year of data
collected from the tower in operation at the site. (Staff Ex. 2; pp. 12-13)

53. The proposed design for WNP-1 and WNP-4 meets the requirements of
the Staff’s tornado model (240 miles/hour maximum wind speed), which is
adequate for this region of the United States (Staff Ex. 2, p. 12).

54. The Board finds that there are no meteorological characteristics which
would preclude site acceptability.

(5) HYDROLOGY

55. Plant grade for the safety-related buildings of the proposed facility will
be 446 feet above mean sea level datum (MSL) which is about 100 feet above
the Columbia River floodplain elevation near the site (Staff Ex. 2, p. 13).

56. An evaluation was made of potential flooding ‘of the site from the
Columbia’River due to a probable maximum flood (PMF) including dam failures.
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The estimated peak stage at the site due to a partial failure of Grand Coulee Dam
would be 424.5 feet MSL, including 1.0 feet of stage for wind wave action.
Safety-related structures are protected to at least 448 feet above MSL, giving a
margin of at least 20 feet between the maximum wave runup level and the flood
protection level. (Staff Ex. 2, p. 14)

57. There are no groundwater users between the proposed facility and the
Columbia River. Further, in case of a postulated accidental liquid radwaste spill,
the groundwater will not be a potential pathway to man since the groundwater
table has a significant easterly gradient toward the Columbia- River, is below
foundation levels, and there is no groundwater withdrawal between the site and
the river. The concentrations at the river would be below 10 CFR Part 20 limits.
(Staff Ex. 2, p. 14)

58.The Board finds that there are no hydrologic factors which would
preclude acceptability of the site.

(6) LWA-1, LWA-2 ACTIVITIES

59. The Applicant by letter dated January 31, 1975 requested authorization
to conduct site preparation and excavation work pursuant to 10 CFR
50.10(e)(1) (LWA-1 activities) and to conduct, under 10 CFR 50.10(e)(3),
subsurface soil preparation in the excavations for certain safety-related struc-
tures which are subject to 10 CFR Part 50, Appendix B (LWA-2 activities).
(Applicant’s Ex. 10; Cox Testimony, following Tr. 462)

60. Specifically, with respect to Category I structures Applicant will
(1) verify that the excavation has exposed the Ringold formation upon which
the mudmat will be poured, (2) conduct density checks and backfill if necessary
because of removal of insufficiently dense material in the dense gravel zone
where Category I structures will be placed, and (3) proof roll prior to placement
of the mudmats under the containment and general services buildings (Cox
Testimony, following Tr. 462).

61. The Board has reviewed the unresolved safety issues between the Staff
and the Applicant which have been identified to date by the Staff (Cox
Testimony, following Tr. 462). The Board finds that there are no unresolved
safety issues related to the proposed LWA-2 activities which would constitute
good cause for withholding authorization for the LWA-2 activities proposed by
the Applicant.

62. The Applicant has described and is implementing a quality assurance
(QA) program in accordance with 10 CFR Part 50, Appendix B, that assures
organizational freedom to identify and to provide solutions to quality problems.
Each criterion of Appendix B to 10 CFR Part 50 has been specifically included
in written procedures in the WPPSS QA program. The QA program includes a
comprehensive audit system. (Cox Testimony, following Tr. 462)
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63. The Board finds that the QA program as described by Applicant contains
sufficient policies, procedures, and instructions to implement 10 CFR Part 50,
Appendix B, to the extent necessary for the requested LWA-2 activities.

64. Based on the record developed to date, the Board concludes that there is
reasonable assurance that the site for the facility is a suitable location for nuclear
power reactors of the general size and type proposed from the standpoint of
radiological health and safety considerations under the Atomic Energy Act of
1954, as amended, and the rules and regulations promulgated by the
Commission.

ITI. CONCLUSIONS OF LAW

1. This is not a contested proceeding within the meaning of 10 CFR 2.4(n)
as there is no controversy between the Staff and the Applicant concerning
issuance of the construction permit or concerning the terms or conditions
thereof, and as the only intervenor in this proceeding, Donald F. X. Finn, has
defaulted and has been dismissed as a party to the proceeding.

2. The Board's decisional responsibilities are set out in detail in 10 CFR
2.104(b)(2) and (3), in 10 CFR 50.10(¢), and in 10 CFR 51.52.

3. The certification from the State of Washington Thermal Power Plant Site
Evaluation Council dated May 5, 1975, is a positive certification under the
Federal Water Pollution Control Act Amendments to 1972 (FWPCA), 33 U.S.C.
1251 et seq. A positive certification is one which states that the discharges
resulting from construction and operation of the facility will comply with the
applicable provisions of Sections 301, 302, 306 and 307 of the FWPCA. The
May 5, 1975 certification satisfies the requirements for certification set out in
Section 401(a) of the FWPCA.

4. Under Section 5c¢(1) of the Commission’s “Interim Policy Statement on
Implementation of the FWPCA Amendments of 1972”, 38 Fed. Reg. 2679
(January 29, 1973), the Board is precluded by a positive 401 certification from
determining compliance with effluent limitations or other requirements estab-
lished pursuant to Sections 301, 302, 306 and 307 of the FWPCA.

5. With regard to the discharges from the facility, the applicable Federally-
approved water quality standards are contained in “Water Quality Standards for
Waters in the State of Washington™, Washington Administrative Code, Chapter
173-201. Since no prior determination of compliance with these Federally-
approved water quality standards has been made by the State of Washington or
by the Environmental Protection Agency, the Board must determine compliance
with these water quality standards.

6. The Board concludes that there is reasonable assurance that the discharges
from the facility will comply with the “Water Quality Standards for Waters in
the State of Washington”, Washington Administrative Code, Chapter 173-201.
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7.The Board is issuing this Partial Initial Decision on environmental
considerations, site suitability, and safety issues relating to the LWA-2 activities,
pursuant to 10 CFR 50.10(e)(2) and (3), pursuant to 10 CFR §2.718(e), which
gives the Board the power to control the conduct of the proceeding, pursuant to
paragraph I(c) of Appendix A to 10 CFR Part 2, which permits the Board in
appropriate cases to consider particular issues separately from and prior to other
issues, and pursuant to 10 CFR 2.761a, which requires that the Board
commence a hearing on issues covered by 10 CFR 50.10(e)(2)(ii) and Part 51
after issuance of the Final Environmental Statement.

8.The Board must retain jurisdiction over the NEPA issues in this
proceeding to the extent that any of the findings herein may require
modification because of information or data brought out prior to completion of
the health and safety portion of this case.

9. The Board concludes that the FES, as modified on the record in this
proceeding, meets the requirements of Sections 102(2)C) and (D) of NEPA and
10 CFR Part 51. ‘

10. The environmental review conducted by the Staff pursuant to NEPA has
been adequate.

IV. SUPPORTING OPINION

In this portion - of the Partial Initial Decision, the Board will provide a
memorandum opinion to discuss and support certain of its Findings of Fact,
Conclusions of Law, and other rulings made in this proceeding.

A. Proposed Findings

Any proposed findings of fact and conclusions of law submitted by the
parties hereto which are not incorporated directly or inferentially into this
Partial Initial Decision are herewith rejected as being unsupportable in law or
fact, or as being unnecessary to the rendering of this Partial Initial Decision.

B. Limited Appearances

During the course of the evidentiary hearing, the Board, pursuant to 10 CFR
2.715(a), received limited appearances from nine individuals or organizations,
none of whom opposed the construction and operation of the proposed

facilities, and none of whom raised questions which required responses by the
parties.
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C. Basis for the Partiél Initial Decision

The Commission’s Rules and Regulations provide, in 10 CFR 2.761a,
50.10(e), for a separate hearing and for an authorization, if appropriate, to an
Applicant to conduct certain site preparation activities prior to issuance of a
construction permit. These procedures result in the issuance, under appropriate
circumstances, of a limited work authorization (LWA) by the Director of
Nuclear Reactor Regulation.

Section 50.10(e)(2) provides that a LWA shall be issued only after the Board
has made (1) findings relative to the environmental issues in 10 CFR §51.52(b)
and (c), and (2) a determination that there is reasonable assurance that the
proposed site is a suitable location for a nuclear power reactor of the general size
and type proposed from the standpoint of radiological health and safety
considerations under the Atomic Energy Act and the Commission’s Rules and
Regulations.

Section 50.10(e)(3) provides that authorization of structural foundation
work and subsurface preparation for structures which are subject to Appendix B
to 10 CFR Part 50 may be issued upon a finding by the Board that there are no
unresolved safety issues relating to such activities which constitute good cause
for withholding such authorization. The only activity for which the Applicant
seeks authorization under Section 50.10(e}3) consists of subsurface soil
preparation at the bottom of the excavation for certain safety-related structures.

On March 12, 1975, the Applicant moved the Board pursuant to 10 CFR
2.761a to convene a hearing on certain LWA issues covered by 10 CFR
50.10(e)(2) and (3). The Board determined that this was an appropriate case to
employ the LWA procedures and granted the Applicant’s motion on April 7,

1975. The hearing requested by the motion was held on May 13-15, 1975,
resulting in this Partial Initial Decision, which constitutes the Board’s resolution
of the NEPA (environmental) and site suitability issues in this proceeding. At a
later date, following completion of the Staff’s safety review, the Board will
convene another hearing to complete the health and safety phase of this
proceeding and will thereafter issue its final decision concerning the construction
permits applied for by the Applicant.

D. Retention of Jurisdiction

The Board has retained jurisdiction over the NEPA and site suitability issues
resolved in this Partial Initial Decision, in the event that any finding herein may
require modification based on information or data brought out prior to
completion of the health and safety portion of this case. The authority to retain
jurisdiction has been recognized by the Atomic Safety and Licensing Appeal
Board in Mississippi Power and Light Company (Grand Gulf Nuclear Station,
Units 1 and 2), ALAB-195, RAI-74-4, 455 (April 23, 1974).
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In this regard, the Board, by Memorandum and Order dated July 28, 1975,
granted the Applicant’s “Motion for Approval of Scope and Schedule of
Proposed Studies to be Submitted Following Partial Initial Decision.” In
granting that motion, the Board permitted the Applicant until September 30,
1975 to submit responses to the Board’s questions regarding chlorine, chlorine
compounds, other biocides and nonbiocide treatment systems. The information
to be submitted is primarily a critical review of current literature and research,
except with regard to the other nonbiocide antifouling systems. :

The information requested by the Board could result in modification of the
findings on .chlorine in this Partial Initial Decision, or in an appropriate
condition for protection of the environment, although either action will not
necessarily be required. However, in view of the nature of the information
requested, the Board does not consider it warranted to delay issuance of the
Partial Initial Decision. It is very unlikely that any revision of this Decision that
might be required by the later information on the antifouling issue would be
significant enough to change the ultimate conclusion of the Board herein that
the appropriate action is to authorize issuance of the construction permits for
the facility. In any event, even if the later information is so significant to
warrant a denial of the permits, the Applicant is proceeding at its own risk in
performing work under an LWA. This is the risk the Applicant necessarily runs
in acting under an LWA since it is always possible that the construction permit
might ultimately be denied for reasons brought out at the health and safety
portion of the hearing or for reasons related to later information on
environmental issues, 10 CFR 50.10(eX4).

E. Status of Proceeding

The Board at the conclusion of the evidentiary hearing requested briefs from
the Applicant and Staff concerning whether the proceeding should be considered
as contested or uncontested. A contested proceeding as defined in 10 CFR
2.4(n) is one in which a controversy exists between the Applicant and the Staff
or one in which a petition to intervene has been granted or is pending before the
Commission.

This issue arose as follows. The Board had granted intervention status to
Mr. Donald F. X. Finn in its Memorandum and Order of March 20, 1975.
However, Mr. Finn did not appear at the evidentiary hearing on May 13-15,
1975, at which time the one issue in controversy raised by Mr. Finn, that of
geothermal power as an alternative to the facility, was to be heard. Accordingly,
at the end of the first day of hearing on May 13, 1975 the Board found Mr. Finn
in default pursuant to 10 CFR 2.707 for failing to appear (Tr. 254-57). At the
end of the third day of hearing, the Board granted the Applicant’s oral motion
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and dismissed Mr. Finn’s petition because of his failure to appear and present
evidence on the issue he had raised (Tr. 572).!3

Both the Applicant and the Staff in their briefs took the position that the
proceeding should be considered as uncontested since there is no controversy
between them and since Mr. Finn's petition has been dismissed.'® The Board
concurs with the reasoning of the Applicant and the Staff that.the proceeding
should be considered as uncontested and, accordingly, has framed this Partial
Initial Decision to treat the proceeding as uncontested.

F. Appendix I Considerations

Both the Applicant and the Staff calculated the radiation doses to be
expected in offsite areas as the result of normal operation of the facility (ER
§3.5.5, 5.3.3; FES §3.5.2; 5.4.2). These doses were well within the “as low as
practicable” numerical guides set forth in proposed Appendix I to 10 CFR 50
and Regulatory Guide 1.42. However, the Commission on April 30, 1975
adopted a new Appendix I to 10 CFR Part 50, which became effective on
June 4, 1975 and is applicable to this proceeding.

The Applicant, in anticipating the effectiveness of Appendix I, introduced
into evidence during the hearing information to show that the numerical guides
of Appendix I are met by the facility. The Applicant also proposed a
cost-benefit analysis, required by Appendix I, to show that there are no items of
reasonably demonstrated technology which should be added to the radwaste
systems sequentially, and in order of diminishing cost-benefit return, and that
further cost-effective reductions in population doses cannot be accomplished.
(Applicant’s Ex. 12)

Applicant also is committed not to modify or remove any radwaste
equipment presently described in the ER and PSAR.

On July 18, 1975, the Staff presented a revised NEPA evaluation and
cost-benefit analysis of radiological impacts from normal operation of the
facility. This analysis takes the form of- interim calculations which result in
“upper-bound” estimates of doses to the general public. (Staff Ex. 5) The Staff’s

13The Board did, however, itself inquire into geothermal power as an alternative to the
facility and that issue was thoroughly covered on the merits at the hearing.

14The Board takes note that the Thermal Council of the State of Washington filed a
petition to participate as an interested state under 10 CFR 2.715(c). However, under the
circumstances of this case, the Board does not consider that such participation can be
equated with a “petition to intervene” as that phrase is used in the context of 10 CFR
2.4(n).
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interim assessment includes, among other things, thyroid man-rem dose and dose
resulting from the release of Carbon-14, neither of which has been addressed in
the past.

The Staff concludes that while its “upper-bound” estimate’ > of impact is
greater than that shown in FES, §5.4.2, it does not significantly affect the
overall cost-benefit balance associated with the facility. Further, inasmuch as the
cost represented by the Staff’s dose estimates (at $1000 per man-rem) is about
$120,000, this cost is no more than about 0.1% of the facility’s annual cost of
about $150 million.

The question of compliance with Appendix I will be addressed during the
health and safety hearing. Should additional equipment, if any, be required, it
would not be significant in cost relative to the overall cost of the facility.

15

G. Compliance with Water Quality Standards

Also at the conclusion of the evidentiary hearing, the Board requested briefs
from the parties with regard to whether the Board should consider the matter of
compliance with the State of Washington’s water quality standards'® in
connection with resolution of the NEPA issues in this cause. These water quality
standards were adopted by the Washington Department of Ecology on July 19,
1973, and were approved by the Environmental Protection Agency (EPA) on
March 18, 1974 pursuant to Section 303 of the Federal Water Pollution Control
Act (FWPCA), 33 U.S.C. 1251 et seq. (FES p. 5-12).

In particular, the State criteria for toxic substances, WAC 173-201-030 (2)
(vii), provides that concentrations *“shall be below those of public health
significance, or which may cause acute or chronic toxic conditions to the aquatic
biota, or which may adversely affect any water use.” Further, the general
considerations in the State criteria set out in WAC 173-201-040(11) indicates
that deleterious concentrations of toxic materials shall be determined “in
consideration of the Report of the National Technical Advisory Committee on
Water Quality Criteria, 1968, and as revised, and/or other relevant information.”
The 1968 Report on Water Quality Criteria is commonly known as the EPA
Green Book. It was revised in 1973 and the current version of the report is
known as the EPA Blue Book. Since the criteria in the Blue Book call for
concentrations of chlorine to be no greater than 0.003 ppm, and as the discharge
from the facility will at times contain concentrations of 0.1 ppm chlorine, the

15The Board recognizes that, because Appendix I became effective only recently, the
Staff’s *‘interim” assessment has been made somewhat hurriedly and contains implicitly a
number of conservative assumptions. While the bases for the calculated results are not
stated, the final assessment and bases therefor will be explored during the health and safety
hearing.

1¢These standards are contained in “Water Quality Standards for the State of
Washington”, Washington Administrative Code, Chapter 173-201.
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question of a violation of the Blue Book criteria, and consequently of the State
water quality criteria, arose as the concentrations in the State criteria are to be
set ““in consideration of”’ the Blue Book.

Both the Applicant and the Staff have taken the position that the Board is
precluded from inquiring into compliance with water quality standards based on
the certification by the State under Section 401 of the FWPCA that the
discharge from the facility will comply with the effluent limitations established
under Sections 301, 302, 306, and 307 of the FWPCA (a positive 401
certification). The Applicant rests its position upon Section 511(c) of the
FWPCA and the Staff primarily upon the “Interim Policy Statement on
Implementation of the FWPCA Amendments of 1972" (IPS), 38 Fed. Reg. 2679
(January 29, 1973).

The Board, however, must reject the position taken by the Applicant and the
Staff for the following reasons. First, a determination of compliance with
effluent limitations under Sections 301, 302, 306, and 307 is not tantamount to
a determination of compliance with water quality standards promulgated
pursuant to Section 303 of the FWPCA. A positive 401 certification, such as the
one given by the State in this case, does preclude the Board from determining
compliance with effluent limitations because of Section 511(c) of the FWPCA
and Section 5¢(1) of the IPS. However, unless the 401 certification also includes
a determination of compliance with applicable Federally-approved water quality
standards promulgated pursuant to Section 303 of the FWPCA, the Board must
consider that issue to assure that it does not authorize construction or operation
of a facility with a discharge that will result in violations of water quality
standards approved under the FWPCA. Since the 401 certification relating to
WNP-1 and WNP-4 does not address compliance with pertinent water quality
standards, the Board concludes that it has the authority and responsibility to
make such a determination. In the Board’s view, this is fully consistent both
with Section 511(c) of the FWPCA and with Section 5c(1) of the IPS. This
result is, in fact, required by Section 5a of the IPS which provides for a
determination of compliance with ‘“other requirements” promulgated or
imposed pursuant to the FWPCA, since “other requirements™ by definition in
Section 2 of the IPS includes water quality standards promulgated pursuant to
Section 303 of the FWPCA. The Board, therefore, has evaluated whether the
discharge will conform to the State’s Federally-approved water quality stan-
dards. As set out above, the only substantive issue that arose regarding
compliance related to the chlorine discharge, and even there a clear violation was
not shown since the EPA Blue Book criteria were not made binding but were
merely “to be taken into consideration™ in setting concentrations.

Further, the State water quality standards provide for the setting of a mixing
zone to be described in a discharge permit, WAC 173-201-040(3)(a) and (4). In
the instant case a discharge permit (Applicant’s Ex. 16) with a mixing zone that
brings the chlorine discharge into compliance with the EPA Blue Book criteria
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(Finding of Fact 22, supra), is currently before the Governor of the State of
Washington and approval thereof is expected in the near future.!” Under the
circumstances, the Board has concluded that employment of a mixing zone
fulfills the provision of taking the EPA Blue Book criteria “into consideration”
and that there is reasonable assurance that the discharge from the facility will
comply with the Federally-approved water quality standards of the State of
Washington.

In any event, as has been pointed out in Section D supra, the Board has the
authority to modify this Partial Initial Decision if the discharge permit as finally
approved by the State is substantially different from the discharge permit
entered into evidence as Applicant’s Ex. 16, and if any such subsequent revision
may require action by this Board to insure compliance with the State’s
Federally-approved water quality standards.

H. ERDA Lease

The lease of the site has now been executed between the Applicant and
ERDA and entered into evidence as Applicant’s Ex. 15. In light of this lease, the
Board made a finding that there is reasonable assurance that the Applicant will
be able to determine all activity within the designated exclusion area, (Finding
of Fact 41, supra). However, the lease is currently undergoing review by the
Staff, and the Staff is to advise the Board, prior to the evidentiary hearing on
health and safety matters, whether the executed lease satisfactorily demonstrates
that the Applicant has obtained control over the exclusion area as required by
10 CFR 100.3(a). The finding with regard to the exclusion area is, therefore,
subject to revision after the Board has received and evaluated the Staff’s
evidence concerning the ERDA lease and the exclusion area. If necessary, the
Board will, in its final decision following the evidentiary hearing on health and
safety matters, require that the Applicant take any action necessary to assure
that it has the control of the exclusion area as required by 10 CFR 100.3(a).

V. CONDITIONS

The Board has concluded that the following conditions are necessary for
protection of the environment and should be included, if appropriate, in any
Limited Work Authorization issued by the Director of Nuclear Reactor
Regulation.

1. The Applicant shall assure that an archeologist, acceptable to the State of
Washington Historic Preservation Officer, is present during the initial stages of all
excavation work in the vicinity of the river.

! 7 Applicant’s Consented Motion for Admission into Evidence of Executed ERDA Lease
and Proposed NPDES Waste Discharge Permit, p. 4.
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2.The Applicant shall take the necessary mitigating actions, including those
summarized in Section 4.7 of the FES, during construction of the station and
associated transmission lines, to avoid unnecessary adverse environmental
impacts from construction activities.

3. Before engaging in a construction activity not evaluated by the Commls-
sion, the Applicant will prepare and record an environmental evaluation of such
activity. When the evaluation indicates that such activity may result in a
significant adverse environmental impact that was not evaluated, or that is
significantly greater than that evaluated in the FES, the Applicant shall provide a
written evaluation of such activity and obtain prior approval thereto from the
Director of Nuclear Reactor Regulation.

4, The Applicant shall establish a control program which shall record wntten
procedures and instructions to control all construction activities and shall
provide for periodic management audit to determine the adequacy of imple-
mentation of environmental conditions. The Applicant shall maintain sufficient
records to furnish evidence of compliance of all the environmental conditions
herein.

VI. DETERMINATIONS ON ULTIMATE ISSUES

The Board has given consideration to all the evidence presented on the
environmental and site suitability issues. Based upon a review of the entire
record developed to date and on the Findings of Fact and Conclusions of Law
and Supporting Opinion herein, the Board makes the following determinations
on ultimate issues concerning the environmental and site suitability aspects of
the proceeding:

1. The application and the record of the proceeding contain sufficient
information on environmental matters to support the issuance of construction
permits for the facility at the appropriate time by the Director of Nuclear
Reactor Regulation.

2. The environmental review conducted by the Staff pursuant to NEPA has
been adequate.

3. The requirements of Section 102(2)}(C) and (D) of NEPA and 10 CFR
Part 51 have been complied with in this proceeding.

4.Upon an independent consideration of the final balancing among
conflicting factors contained in the record of the proceeding and after weighing
the environmental, economic, technical, and other benefits against environ-
mental costs and considering available alternatives, the appropriate action to be
taken is the issuance of construction permits for the facility,'® with appropriate
conditions as set forth herein for protection of the environment.

1®*The determination should not be construed as authorizing the issuance of

construction permits at this time. The issuance of construction permits is contingent upon
the outcome of the evidentiary hearing on health and safety issues.

157



5.Based upon the available information and review to date, there is
reasonable assurance that the location of the facility is a suitable site for nuclear
power reactors of the general size and type proposed from the standpoint of
radiological health and safety considerations under the Atomic Energy Act of
1954, as amended, and rules and regulations promulgated by the Commission
pursuant to the Atomic Energy Act of 1954.

6. There are no unresolved safety issues relating to the Applicant’s proposed
LWA-2 activities (Finding of Fact 59), which would constitute good cause for
withholding issuance of a Limited Work Authorization by the Director of
Nuclear Reactor Regulation.

VII. ORDER

It is ORDERED, in accordance with Sections 2.760, 2.762, 2.785, and 2.786
of the Commission’s Rules of Practice, 10 CFR Part 2, that this Decision shall
constitute the final decision of the Commission thirty (30) days after its
issuance, subject to the review thereof under the above cited rules. Pursuant to
10 CFR 2.762, exceptions to this Partial Initial Decision must be filed within
seven (7) days after service of this Decision and a brief in support of the
exceptions must be filed within fifteen (15) days thereafter (twenty days in the
case of the Staff). Within fifteen (15) days of the filing and service of the brief
on the appellant (twenty days in the case of the Staff), any other party may file
a brief in support of, or in opposition to, the exceptions.

BY ORDER OF THE ATOMIC SAFETY
AND LICENSING BOARD

Donald P. de Sylva, Member
Marvin M. Mann, Member

Daniel M. Head, Chairman

Dated at Bethesda, Maryland
this 30th day of July 1975.

(Appendix A, “Decisional Record,” is omitted from this publication but is
available at the Commission’s Public Document Room, Washington, D. C.)
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UNITED STATES OF AMERICA LBP-75-42
NUCLEAR REGULATORY COMMISSION )

ATOMIC SAFETY AND LICENSING BOARD

Max D. Paglin, Chairman
Dr. Richard F. Cole, Member
Dr. A. Dixon Callihan, Member

In the Matter of Docket No. 50-471
BOSTON EDISON COMPANY, et al. July 30, 1975
(Pilgrim Nuclear Generating Station

Unit 2)

Upon additional objections by various parties to discovery requests and
motions for protective orders in construction permit proceeding, Board issues
order ruling on these matters, incorporating by reference the principles set forth
in LBP-75-30.

FURTHER MEMORANDUM OPINION AND ORDER
ON DISCOVERY REQUESTS, OBJECTIONS AND
MOTIONS FOR PROTECTIVE ORDERS

On June 6, 1975, the Board issued its Memorandum and Order herein ruling
on the then pending discovery requests, objections and motions for protective
orders. In said Memorandum and Order, the Board discussed the general legal
principles, procedural and substantive, governing the use of discovery in
Commission proceedings, and the application thereof to the questions pending
before the Board. Then, in an Attachment to the Memorandum and Order, the
Board made specific rulings on the interrogatories and the pending objections
thereto.

The Board now has before it a series of objections to a further round of
interrogatories and document requests and motions for protective orders, which
pleadings are listed below.!

' The matters presently pending before the Board for disposition involve the following
pleadings: (1) Applicant’s Interrogatories to Massachusetts Wildlife Federation, Intervenor
(Set No. 2), dated May 30, 1975; Objections by Massachusetts Wildlife Federation to
Applicant’s Second Set of Interrogatories and Document Requests, dated June 16, 1975;

(Footnote continued on next page)
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Since it appears that the same general principles are involved in the current
round of disputes regarding the discovery process in this proceeding, the prior
Memorandum and Order will be regarded as governing the disposition of the
questions raised, and is referenced herein accordingly.

The Board will now, in similar fashion, address and dispose of the pending
objections and accompanying motions, as it did in the Attachment to the June 6
Memorandum and Order.

(Footnote 1 continued)
(2) Applicant’s Interrogatories to the Commonwealth of Massachusetts, Intervenor (Set
No. 2), dated May 30, 1975; Motion to Enlarge Time for Answering Applicant’s
. Interrogatories to the Commonwealth of Massachusetts, Intervenor (Set No. 2), dated
June 18, 1975;* (3) Commonwealth of Massachusetts Notice of Deposition to Applicant,
dated May 30, 1975; Applicant’s Objections and Request for Protective Orders on
“Commonwealth of Massachusetts Notice of Depositions™ of May 30, 1975, dated June 16,
1975; Commonwealth of Massachusetts Response to Applicant’s Objections, dated July 7,
1975; (4) Joint Interrogatories of Commonwealth of Massachusetts and Intervenor Daniel F.
Ford (Set5), dated May 30, 1975; Motion to Extend Time for Filing Objections and
Reasons therefor to Joint Interrogatories of Commonwealth of Massachusetts and
Intervenor Daniel F. Ford to Applicant (Set5), dated June 13, 1975,* Applicant’s
Objections and Request for Protective Orders Relative to *Joint Interrogatories of
Commonwealth of Massachusetts and Intervenor Daniel F. Ford to Applicant (Set §)”, dated
June 23, 1975; (5) Joint Interrogatories of Commonwealth of Massachusetts and Intervenor
Daniel F. Ford to Applicant (Set 6), dated May 30, 1975; Applicant’s Objections and
Request for Protective Orders Relative to “Joint Interrogatories of Commonwealth of
Massachusetts and Intervenor Daniel F. Ford to Applicant (Set No. 6)”, dated June 16, 1975;
Applicant®s Answers to *“Joint Interrogatories of Commonwealth of Massachusetts and
Intervenor Danicl F. Ford to Applicant (Set 6)”, dated June 23, 1975; (6) Letter from
Daniel F. Ford to Jerome S. Cohen re Interrogatories and Related Document Request,
together with 105 attached interrogatories, dated May 30, 1975; NRC Staff’s Objections
and Requests for Protective Orders Relative to “Interrogatories and Related Document
Requests Regarding Pilgrim 2 proceeding, Docket No.50471" filed by Intervenors
Commonwealth of Massachusetts and Daniel F. Ford on May 30, 1975, dated June 16,
1975; NRC Staff's Answer to aforesaid interrogatories and document requests, dated
June 20, 1975; (7) Massachusetts Wildlife Federation’s First Set of Interrogatories and
Document Requests to the NRC Staff, dated May 30, 1975; NRC Staff’s Objections to
MWF's First Set of Interrogatories, dated June 26, 1975; (8) Massachusetts Wildlife
Federations’s Second Set of Interrogatories and Document Requests to the NRC Staff,
dated May 30, 1975; NRC Staff’s Objections to MWE’s Second Set of Interrogatories, dated
June 26, 1975; (9) Intervenor Cleetons’ Interrogatories to NRC Staff, dated May 30, 1975;
NRC Staff’s Objection to Discovery Request Filed by Intervenors Cleeton on May 30, 1975,
dated June 16, 1975.
*These motions to extend time were granted informally by the Board, upon consent of
the parties concerned.
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I. RULINGS ON SPECIFIC OBJECTIONS TO
INTERROGATORIES AND DOCUMENT REQUESTS

A. MASSACHUSETTS WILDLIFE FEDERATION (MWF)

1. Objections by Massachusetts Wildlife to Applicant’s Second Set of Inter-
rogatories and Document Requests, dated June 16, 1975,

a. Intervenor, MWF, registers the same objections to Applicant’s Second Set
of Interrogatories as it did in the first round, i.e., the information called for is
claimed to be in the nature of expert testimony and opinion, and since MWF has
not yet retained or specially employed experts for this proceeding, it asserts that
it is protected by the Federal Rules of Civil Procedure 26(b) (4) against having
to disclose the identity or information of such experts in the discovery process.

The Board, in its prior Memorandum and Order, recognized the validity of
this argument and so ruled (see Memorandum and Order of June 6, 1975, at
page 14 and Attachment A, Section A.1.b.). However, the Board also held, in
accordance with the teaching of the cases discussed therein, that a party “hasa
responsibility to specify the facts, i.e., the data, information, and documents, if
any, upon which he intends to rely and upon which he has relied in support of
his intervention, so that the parties may be advised in advance with regard to the
nature of Intervenor’s case.” (Memorandum and Order, supra; NRCI-75/6 at
586)

Indeed, in one of the leading cases construing Federal Rule 26(b) (4) on

which MWF relies, the court held that the purpose of the rule *. . .is to make
available to each party a reasonable time before trial of the facts, the opinions
and reasons for the opinions of the experts whom his opponent will call at the
trial so that a party may adequately prepare for cross-examination of his
opponents’ expert.” (Knighton v. Villian and Fassio (Md. 1965) 39 FRD 11,
9 F.R, Serv2nd 33.316 Case 1; also see 4 Moore’s Federal Practice, Vol. 4, at
pp. 26-482-483).
" Approaching the problem of “properly balancing the competing interests” of
the Intervenor and the Applicant from another angle, i.e., the burden of an
Intervenor with regard to its contentions, it has been held by the Appeal Board,
in the case of Mississippi Power and Light Company (Grand Gulf Nuclear
Station, Units 1 and 2), that a licensing board has the responsibility, before
commencing the evidentiary hearing, to exclude from consideration at that
hearing any contention which does not present a genuine issue appropriate for
resolution in the proceeding. In other words, the hearing is not required to deal
with a contention which can be summarily rejected on the merits, within the
provisions of the summary disposition procedures outlined in 10 CFR 2.749 of
the Rules of Practice (see Grand Gulf at RAI 73-6, 423 at 424-425 and
Footnote 4).

It, therefore, appears to the Board that the Intervenor should be aware that,
although its repeated “defense” against Applicant’s interrogatories may still for a
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time be shielded by Rule 26(b) (4), there must come a time in this case when the
question has to be faced by the parties and the Board as to whether MWF’s
contentions do, in fact, raise genuine issues of fact to be tried, or whether the
contention formally admitted at the intervention stage *...was merely sham
and not bona fide .. .,”? because there is now no demonstrated factual basis for
it to go to evidentiary hearing,.

As was pointed out during the oral argument at the May 5, 1975 Prehearing
Conference, in an extensive colloquy between the Board and parties on sanctions
for failure to respond to proper interrogatories, Commission procedures are
available, upon proper justification shown, for summary disposition of issues in
these circumstances (see 10 CFR 2.707, 2.749; also see Federal Rule 37).

b. Accordingly, the Board will for the purposes of the pending motion rule
that MWF’s declaration that it cannot respond because it has not yet retained
experts will be accepted for the time being. However, the Board considers the
Applicant’s interrogatories (Set 2) to be otherwise quite proper and will not rule
them out at this stage. They may be renewed at a further stage of the proceeding
prior to the conclusion of discovery, if necessary, in the absence of other
procedural measures.

c. Further, the Board directs the Intervenor, MWF, to advise the Board and
the parties on or before September4, 1975, the date of the final special
prehearing conference as scheduled in the Board’s Order of July 7 herein, as to
whether or not it has retained experts and as to whether or not it is in a position
to respond to Applicant’s second set of interrogatories herein.

B. APPLICANT

1. Applicant’s Objections and Request for Protective Orders, dated June 16,
1975 on Commonwealth of Massachusetts’ Notice of Depositions of May 30,

1975,

a. The Notice of Deposition appears to be in order, and, with the exception
noted below, proper in subject matter and form, and within the context of
Intervenor’s contentions. The Board notes, however, that counsel for the
Commonwealth, in her letter of transmittal of the Notice, indicated that the
Commonwealth did not intend to depose each of the parties named in the
Notice, but desired to consult with counsel for the Applicant in order to identify
with particularity the persons who would best serve the purpose of the
depositions.

2See Engl v. Aetna Life Insurance Co. 139 F.2d 469 (CCA2d, 1943) where, at 472, the
Court indicates that the Federal Summary Judgment Rule, which is similar to the
Commission’s Rule, *...shows that it is intended to permit ‘a party to pierce the
allegations of fact in the pleadings and to obtain relief by summary judgment where facts set
forth in detail in affidavits, depositions and admissions on file show that there are no
genuine issues of fact to be tried’. 3 Moore’s Federal Practice 3175.”

162



b. Applicant is, therefore, directed to make available for oral deposition those
employees of Bechtel, Combustion Engineering and the Southwest Research
Institute, who are designated from among the named individuals in the Notice,
after appropriate consultation by counsel for both parties. With respect to
Claude Purcel, Applicant’s former Assistant Vice President—Nuclear, and
Sidney R. Rabb, a member of Applicant’s Board of Directors, Applicant’s
objections are sustained for the reasons set forth in its pleading of June 16,
1975, it being noted that Applicant will provide Intervenor with the minutes of
the Board of Directors meetings relative to the matters under inquiry.

2. Applicant’s Objections and Request for Protective Orders, dated June 23,
1975, Relative to Joint Interrogatories of Commonwealth and Ford, Set
No. 5, dated May 30, 1975.

a. Intervenors secek to incorporate by reference in these proceedings more
than 600 interrogatories served upon Bechtel and-Combustion Engineering by
the plaintiff in the case of Consumers Power Company v. Combustion
Engineering, Inc., et al. entered in the United States District Court for the
Western District of Michigan, Southern Division, No. 74-323CA8, on August 28,
1974,

Applicant, in its pleading of objections, states that the complaint in that
litigation seeks money damages and specific performance, alleging breaches of
warranty relating to the design, construction and operation of Consumers’
Palisades Plant; that objections to the subject interrogatories have been reserved
by stipulation of the parties in the Consumers case who, through their respective
counsel, are in the process of negotiating an agreement on the nature and the
scope of discovery. Applicant states that it is informed that, by agreement, no
answers to the interrogatories have been filed and that answers when made, to
the extent made, will be preliminary in nature.

Applicant also contends that not only is it inappropriate for this Board to
involve itself in the disposition of the merits of challenged interrogatories
presently pending within the jurisdiction of the Federal District Court in the
Consumers case, but that, as pointed out in its pleading (at pages 9-10), attempts
to respond would involve Applicant in a search of millions of documents in
Bechtel’s and CE’s files, a burden unrealistically oppressive in the context of the
subject license proceeding.

The Board is of the opinion that, for the reasons stated in its pleading,
Applicant’s objections are well taken, and that the subject Interrogatories are
unduly burdensome and of questionable decisional significance or materiality.?

3See also, in this connection, the Licensing Board’s Memorandum and Order of March §,
1975, in Consumers Power Company (Midland Plant, Units 1 and 2) LBP 75-6, NRCI 75/3,
227 at 231.
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Applicant’s objections are sustained, and said interrogatories need not be
answered.

3. Applicant’s Objections and Request for Protective Orders, dated June16,
1975 to Joint Interrogatories of the Commonwealth and Ford, Set No. 6,
dated May 30, 1975,

a. Applicant has filed answers to certain of the joint interrogatories under
date of June 23, 1975, and said answers are considered to be reasonable in the
circumstances of this case, and will be held to be adequate responses to the
aforementioned joint interrogatories not heretofore objected to.

b. Applicant objects to Interrogatories 4, 5, and 7 through 13, which seek
information from the Edison Electric Institute (EEI) and the Electric Power
Research Institute (EPRI), on the grounds that said interrogatories seek
discovery from a nonparty contrary to the provisions of 10 CFR 2.740b.
However, Applicant indicates that it will respond to said interrogatories to the
extent the information requested is in its possession or known to it through its
employee member, within the scope of discovery as defined in the aforemen-
tioned Rule. Applicant’s objections to said interrogatories are sustained for the
reasons stated in its pleading, and its proposed response as described above, will
be held to be adequate in the circumstances.

c. Applicant objects to Interrogatories 17 through 31 principally on the
grounds that they inquire of the activities and opinions of individual members of
the Applicant’s Board of Directors that, under Massachusetts law, a Board of
Directors of a corporation, as well as individual directors, do not submit
themselves to the type of responsibility implied in the nature of the
interrogatories posed by Intervenors, that the actions of individual directors,
when not acting as a Board, are not binding on the corporation nor are they
admissible as evidence against it, and, as such, said interrogatories are not
relevant to the issues in this proceeding. Further, as to Interrogatories 23 and 24,
Applicant contends that they seek information relative to the Price-Anderson
Act issues, which issues have been rejected by the Board. Applicant offers, as it
has in response to an earlier Interrogatory No. 9 in Set No. 2, to make available
the minutes of the meetings of the Board of Directors since 1964 relating to the
information requested for Intervenors’ examination, inspection and copying.
Applicant refers to the fact that the Board, in its Memorandum and Order of
June 6, held that such response was reasonable in the circumstances of the case
(Attachment, supra, NRCI-75/6, 579, at 591).

4The Board notes that although Intervenors state in their pleading that, under separate
cover, copies of the subject Interrogatories would be served on the Board, none have as yet
been received. Notwithstanding, it is clear from Applicant’s pleading above that there would
be no justification for allowing Interrogatories of this nature to be used in this proceeding in
the manner sought by Intervenors.
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The Board is of the opinion that Applicant’s objections to the aforemen-
tioned interrogatories are well taken for the reasons stated, and that its proposed
answers are considered to be reasonable in the circumstances of this case and will
be held to be adequate responses to the aforementloned Interrogatories 17
through 31, insofar as they appear proper.

C. NRC STAFF

1. Staff’s Objections dated June 26, 1975 to Massachusetts Wildlife Federation
(MWF) Interrogatories dated May 30, 1975, Sets 1 and 2.

a, Set No, 1: Staff objects to Interrogatories Nos. 5 and 6 in MWF’s Second
Set of Interrogatories to the Applicant, filed April 22, 1975, which was
incorporated by reference in MWF’s instant interrogatories to the Staff, The
aforesaid interrogatories sought the compilation and evaluation of all tech-
nological means by which radioactive liquid and gaseous effluents “might be
reduced (as to present specifications)”. The Staff’s objections are sustained for
the reason that they would require speculation as to processes which do not
exist and would require the compilation and evaluation of data beyond the
scope of evaluation required of the Staff by pertinent statutory and regulatory
provisions. In addition, the form of the interrogatory is unduly vague.
Accordingly, said interrogatories need not be answered.

b. Set No. 2: (1) The Staff objects to Interrogatory No. 2 which calls for the
compilation and evaluation of all so-called “Further Reduction Methods”. MWF
does not define the parameters of said interrogatory, but the Board assumes that
it refers to technological improvements in containment of radioactive sub-
stances. The objection by the Staff is sustained on the same grounds indicated
above in the ruling on Interrogatories Nos. S and 6 in Set No. 1. Accordingly,
said interrogatory need not be answered.

(2) The Staff objects to Interrogatory No. 5 which refers to “the operation
of the facility in conformance with the rad-emissions value [as] a condition for a
granting of a license.”” The grounds of the Staff’s objections are that it is unduly
vague, and that it does not indicate, in referring to *“a license,” whether it is
directed to a construction permit or an operating license. The objection will be
sustained for the reasons that the question of a condition on an operating license
is not relevant to any contention admitted by the Board in this proceeding, nor
is it relevant to any matter under consideration in this proceeding. Moreover, the
interrogatory addresses a matter of law pertaining to a possible condition in a
license, rather than seeking an exposition of facts or opinion. Accordingly, said
interrogatory need not be answered.

(3) The Staff objects to Interrogatory No. 17 which calls for:

. . any communications, agreements, or understandings, between the NRC,
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the NRC Regulatory Staff, and its counsel, and the Federal Food and Drug -
Administration and/or the Federal Environmental Protection Agency re-

* lating to (a) radioactive contamination of foodstuffs, including, without
limitation, shellfish; and (b) radioactive discharges into the navigable waters
of the United States.

The grounds of the Staff’s objections are that the compilation called for by this
interrogatory would require a *...massive undertaking with no reasonable
relevance to the instant proceeding and would, therefore, be unduly burdensome
and oppressive.” The Staff’s objections to Interrogatory No. 17 are sustained, in
part, for the reasons indicated in the Staff’s pleading of June 26, 1975. However,
the Staff is directed to respond with regard to any exchange of information
between the NRC, on the one hand, and FDA and EPA, on the other hand,
related specifically to the Pilgrim 2 project dealing with the items contained in
said interrogatory.

2. Staff’s Objections and Requests for Protective Orders, dated June 16, 1975,
to Interrogatories and Related Document Requests filed by Intervenors
Commonwealth of Massachusetts and Daniel F. Ford on May 30, 1975,

a. The above-named Intervenors Commonwealth and Ford filed inter-
rogatories and document requests jointly on the Staff consisting of some 105
interrogatories. Under date of June 16, 1975, the Staff filed objections to
certain of the interrogatories noted below and requests for protective orders
relating thereto. On June 20, the Staff submitted answers to the foregoing
interrogatories, consisting of responses to Interrogatories 1-7, 10-11, 14-19, 20,
22, 24-25, 2943, 73-74, 83-84, and 97. As to the remaining interrogatories, the
Staff filed objections as aforesaid, and the Board will deal with said objections
below.

b. Interrogatories Nos. 8, 9, 12 and 13. These interrogatories request
information as to whether the Commission or persons acting on their behalf have
performed studies *“‘to determine the causes of quality assurance deficiencies of
Bechtel and Combustion Engineering in the construction of nuclear plants other
than Pilgrim 1.” The Staff points out in its objections, inter alia, that responses
to these interrogatories would require the accumulation of a large body of
documents, covering many of the nuclear power plants now in existence, that
may not be relevant in time and circumstance, and that the interrogatories are
oppressive and should be limited accordingly. The Board notes that the Staff, in
its aforementioned answers to Interrogatories Nos. 1,2,3,4,5,6,7,10and 11,
has already submitted information regarding the activities of the Commission
concerning inspections of the activities of the Applicant, Bechtel and Combus-
tion Engineering with regard to compliance with Commission regulations, and

166



has indicated with specificity where the documentation on such matters is
available for Intervenors’ inspection.

In the aforementioned Memorandum and Order of June 6, 1975, the Board,
in disposing of the initial round of interrogatories and objections thereto stated,
in pages 17-20, its views with regard to the efforts of Intervenors to obtain
massive amounts of information with regard to the activities of Applicant’s
contractors on matters not reasonably related in direct bearing to the issues of
this proceeding. The Board there indicated the limitations which would be
imposed upon such interrogatories in order to make them reasonable in the
circumstances. The Board is of the view that, in the light of the Staff’s answers
to the aforementioned interrogatories, the information sought by the Inter-
venors has been sufficiently responded to and will be regarded as an adequate
response for the purposes of the issues admitted in this proceeding. Accordingly,
the interrogatories objected to need not be answered.

c. With regard to the objection to Interrogatory 19-E (on page 3 of the
Staff’s pleading), the Board is of the view that there is some clarification
required, since the main interrogatory, No. 18, has already been responded to by
the Staff. The Board will, therefore, take no action on this interrogatory, since it
feels that it is not necessary to dispose of the same in this Order.

d. The Board holds the same view with regard to the objection to
Interrogatory 21 as is indicated above with regard to 19-E.

e. The Staff objects to Interrogatory 23, which is a request for specification
of whether the Commission has, in any commercial nuclear plant project, ever
accepted construction activities as being in conformance with applicable quality
assurance requirements that were discovered, subsequently, not to be in
compliance. The Staff responded affirmatively to the interrogatory, but objects
to the request in Interrogatory 23 which asks for identification of the
“deficiencies” and, with regard to each deficiency, “what caused AEC/NRC to
accept deficient construction work . ..as conforming with applicable quality
assurance requirements.” The Staff’s objection will be sustained for the reason
stated, to wit, that the interrogatory is overly broad and burdensome and would
require a comprehensive review of cll inspections made during the existence of
the Commission and specification thereof. The Board, as indicated in its earlier
Memorandum Opinion and Order, (see reference supra in paragraph 2(b)) has
held that such interrogatories are improper in the circumstances. The objection
is sustained and the interrogatory need not be answered.

f. The Staff objects to Interrogatory 26 on the grounds that it calls for
predictions as to future happenings with regard to quality assurance require-
ments in the future and will have no decisional significance in this proceeding.
The Board agrees that the objection is well taken because the interrogatory is
speculative and calls for conjecture which can have no impact on the decision in
this proceeding, which is to be based on existing standards. Accordingly, the
objection is sustained and the interrogatory need not be answered.
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g. The Staff objects to Interrogatory 27 which calls for an expression as to
aspects of nuclear plant construction and design “. . . which ought to be covered
by quality assurance standards...” and which, inter alia, *...are presently
covered by inadequate standards, in NRC’s judgment” or “are not covered at all
by present standards.” The Board is of the view that the objection to this
interrogatory is to be sustained on the grounds that the interrogatory is vague
and not adequately defined or described, and likewise calls for speculation and
conjecture. Accordingly, the interrogatory need not be answered.

h. The Staff objects to Interrogatory 28 on the same grounds and, it being of
the same nature, the ruling is similar to that with regard to Interrogatory 27
above.

i. The objection to Interrogatory 44, dealing with assumptions as to the
“basis” on which Pilgrim 1 is “being allowed to continue to operate,” is
sustained on the grounds stated by the Staff, in that it is beyond the scope of
the issues in this proceeding.

j. The Staff has objected to Interrogatories Nos. 45 through 57 which call for
a mass of detailed information with regard to the Commission’s safety research
programs for commercial pressurized water reactors. The Staff’s objections are
sustained for the reasons stated in the Staff’s pleading as being overly broad and
oppressive and unnecessary for the production of testimony in this proceeding
reasonably related to the issues. The Staff, however, has stated in its pleading
that it will provide, by way of answer to the interrogatories, documents
sufficient to identify the research requirements for PWR’s on which the
Commission is now working. The Board is of the opinion that this offer is a
reasonable response to the interrogatories in the circumstances and will be
considered as an adequate answer thereto.

k. The Staff has filed objections to Interrogatories 58 through 62 which call
for information regarding the “Rasmussen Report”, WASH-1400, stating as
grounds for its objection that the draft study referred to is not an appropriate
basis for licensing decisions, as stated by the Commission in its Interim General
Statement of Policy, 39 F.R. 30964, 30965, August 27, 1974. The Board will
sustain the objection on the ground stated and the interrogatory, accordingly,
need not be answered.

1. The Staff objects to Interrogatories 63 through 72 which deal with
Intervenor’s requests for certain specified information concerning the . . . steps
NRC has taken, pursuant to the Energy Reorganization Act of 1974 to establish
NRC as a purely Regulatory Agency that does not engage in promotional
activities relating to nuclear power.” The objections will be sustained on the
grounds that the interrogatories do not refer to any present issue in these
proceedings, as well as on the grounds stated by the Staff in its pleading. It is
also to be noted that the Board, in its Memorandum and Order of July 11, 1975
herein, ruling on a motion filed by the Intervenors on May 30 requesting that
the Board direct the Staff to amend the Environmental Statement, disposed
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basically of the questions raised by the Intervenors in these interrogatories. The
Board noted in its Memorandum and Order (in footnote 1, page 5) that the
motion sought in effect to attack collaterally the validity of the Regulations
upon which the Final Environmental Statement was issued, and that it,
therefore, failed to comply with Section 2.758 of the Commission’s Rules.
Further, the Board noted its view that the ‘“‘overall generic nature of the thrust
of the motion is inappropriate for handling in a specific licensing proceeding,
since it appears to be an attack upon the validity of all actions of the Atomic
Energy Commission of this nature, since the enactment of the Energy
Reorganization Act.” The subject interrogatories seek to raise the same type of
generic question, and, accordingly, would also not be permissible in the instant
licensing proceeding. (See, in this connection, the Notice of Proposed Rule-
making in the matter of Environmental Effects of the Uranium Fuel Cycle,
Docket No.RM 50-3, 37 F.R. 24191, 24192 (November 15, 1972) and
Amendments to Appendix D 10, CFR Part 50, 39 F.R. 14188 (April 22, 1974),
regarding the inappropriateness of raising generic issues in a specific licensing
proceeding.)

m. The Staff objects to Interrogatories 75 through 77 which seek to raise
questions as to *“the beliefs” of the Commission as to whether new regulations
need to be adopted in order to comply with the Atomic Energy Act and the
Energy Reorganization Act of 1974. The Staff’s objections are sustained for the
reasons stated, and on the ground that they are irrelevant to any of the issues in
this proceeding, being also of the aforementioned generic nature.

n. The Staff’s objections to Interrogatories 78 through 81 are sustained. As
indicated above, the subject of the requirements of a final environmental impact
statement in the current proceeding was disposed of in the Board’s Order of
July 11, 1975. .

o. The Staff objects to Interrogatories 85 through 88 which call for
information regarding evacuation of the population “in the vicinity of
Pilgrim 2.” The interrogatories are not proper on the grounds that they are not
related to any issue in this proceeding. Evacuation plans, per se, have not been
placed in issue in the proceeding and detailed emergency plans are proper
subjects for consideration only at the operating license stages (see Public Service
Company of New Hampshire, et al. (Seabrook Station, Units 1 and 2) ALAB
271, NRCI 75/5, 478 at 485, n, 15). The objections are sustained on these
grounds and for the reasons stated by the Staff in its pleading. Accordingly, the
interrogatories need not be answered.

p.The Staff objects to Interrogatory 89 which seeks a whole range of
information regarding . .. each document in the possession of AEC or NRC, or
known to AEC or NRC, or in the possession or within the knowledge of anyone
acting in the interest or on behalf of AEC or NRC which pertains to . . .” various
subjects dealing with all facets of the licensing of nuclear power plants. As was
indicated above, the Board’s Memorandum and Order of June 6 held that such
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overly broad interrogatories were not proper uses of the discovery process in a
licensing proceeding of this type. Accordingly, for the reasons stated in the
Memorandum and on the grounds stated in the Staff’s pleading, the objection is
sustained and said interrogatories need not be answered.

q. Interrogatories 90 through 94 address the “Rasmussen Report”, WASH-
1400, which, as has been held above (see action, supra, on Interrogatories
58-62) is not a proper basis for licensing action. Accordingly, the Staff’s
objections are sustained.

r. Interrogatory 95 refers to the ... probability of a core meltdown
accident at Pilgrim 2 .. .,” in terms of **. . . 1 in 17,000 reactor years.” The Staff
objects on the ground that the interrogatory is not relevant to any contention in
this proceeding. The Board is of the view that the objection is well taken and it
is sustained. The interrogatory need not be answered.

s. The Staff objects to Interrogatories 96 and 98 through 100 on the
grounds, again, that they deal with the WASH-1400 report. The objections will
be sustained on the same grounds as considered above.

t. The Staff objects to Interrogatories 101 through 103 which appear to
postulate questions as to actions that would be taken “following a meltdown
accident.” The objections will be sustained since said interrogatories are not
relevant to any of the issues in this proceeding.

u. The Staff objects to Interrogatory 104 on the grounds that it is vague and
undefined in referring to a *“‘destructive thermal explosion.” The Board agrees
and the objection is sustained.

v. The Staff objects to Interrogatory 105 which, again, is unrelated to any
issue in the proceeding, requesting information as to actions the NRC has taken
to “postpone the licensing of nuclear plants . . ., pending its finalization of solely
regulatory criteria and standards in accordance with the statutory requirements
of the Energy Reorganization Act of 1974 which established the NRC.” The
objections will be sustained on the grounds that the question not only is generic
in nature and inappropriate for an individual licensing proceeding, but is also
irrelevant to any issue in this proceeding.

3.Staff’s Objection, dated June 16, 1975, to Discovery Request filed by
Intervenors Cleeton on May 30,1975,

a. The above-named Intervenors, by letter dated May 30, 1975, filed a third
set of informal requests for information. On June 16, the Staff filed a pleading
objecting to Item 6 of the request, discussed below. On June 20, the Staff
submitted answers to said requests for information, with the exception noted
above.

b. The Staff objects to Item 6 of Intervenors’ discovery request which poses
a multipart question dealing with *...the emergency evacuation plan for
Pilgrim 1...,” on the ground that the question is not relevant to any issue
admitted in this proceeding. The Board notes that, in its Memorandum and
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Order of February 18, 1975 herein, it considered but excluded the contention
advanced by the Intervenors on the same subject involved in the instant

discovery request. The Board is of the view that the objection is well taken and,

accordingly, the question need not be answered. -

In conclusion, and for the reasons stated above, the objections to the
interrogatories set forth above are sustained in the manner and for the reasons
indicated and, accordingly, need not be responded to. The Board is constrained,
at the conclusion of its detailed examination of these numerous interrogatories,
again to caution the parties as to the proper use of the discovery process. It is -
not too much to state that the Board is of the opinion that the posing of
questions such as those referred to above in the form of interrogatories,
requiring as they do the expenditure of much unnecessary time and effort by the
parties and the Board to reject the same, constitutes an abuse of the discovery
process and is to be avoided in the future by the parties in this proceeding. The
parties are directed, in their future conduct in this proceeding, to observe the
principles set forth herein and in the Board’s Memorandum and Order of June 6
"governing the use of discovery in this proceeding,

To the extent the Board has directed the Applicant and the Staff to respond
to the respective discovery requests discussed above, said responses, in the
manner directed, shall be furnished within fifteen (15) days of the date of
service of this Memorandum and Order. Further, in light of the extensive
consideration thus far given to the discovery requests and to the objections and
motions for protective orders filed in connection therewith, the rulings in the
instant Memorandum and Order are to be considered as a Board Order pursuant
to 10 CFR 2.740(c), providing for the issuance of protective orders and, where
applicable, directives to respond to interrogatories in the manner and scope
indicated herein. '

Dr. A. Dixon Callihan and Dr. Richard F. Cole, Members of the Board, join
in this Memorandum and Order.

It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Max D. Paglin, Esq., Chairman

Dated at Bethesda, Maryland
this 30th day of July 1975.
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UNITED STATES OF AMERICA CLI-75-8
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
William A. Anders, Chairman
Edward A. Mason
Victor Gilinsky
Richard T. Kennedy

In the Matter of

CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.

(Indian Point, Unit No. 1) Docket No. 50-3
(Indian Point, Unit No. 2) Docket No. 50-247
(Indian Point, Unit No. 3) Docket No. 50-286

August 4, 1975

Commission grants State’s petition for a public hearing to determine whether
the geologic and seismic analyses which have been carried out for Indian Point
Units 1, 2 and 3 are in accord with the Commission’s regulatory requirements,
designates an Appeal Board to conduct such hearing, and also authorizes the
Board to consider related issues independently raised by another petitioner.

RULES OF PRACTICE: STANDARD FOR REVIEW OF SHOW-CAUSE
DETERMINATION

In reviewing a determination made under 10 CFR §2.206 to issue or refuse
to issue a show cause order, the Commission will make a limited inquiry into
whether, on the basis of the information then available, there has been an abuse
of discretion. See: Midland, CLI-73-38, RAI-73-12 at 1084 (December 20,
1973).

RULES OF PRACTICE: STANDARD FOR REVIEW OF SHOW-CAUSE
DETERMINATION

In determining whether there has been an abuse of discretion in the denial of
a request for a show cause order, the Commission will consider: (1) whether the
statement of reasons given permits rational understanding of the basis for the
decision; (2) whether the decision exhibits a correct understanding of governing
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law, regulations, and policy; (3) whether all necessary factors have been
considered, and extraneous factors excluded, from the decision; (4) whether
inquiry appropriate to the facts asserted has been made; and (5) whether the
decision is demonstrably untenable on the basis of all information available to
the decision-maker.

RULES OF PRACTICE: ORDER TO SHOW CAUSE

A show cause order must be issued where substantial health or safety issues
concerning operation of a reactor have been raised, but need not be issued where
only a mere dispute over factual issues exists.

RULES OF PRACTICE: AUTHORITY OF APPEAL BOARDS

Appeal boards are authorized to undertake factual inquiry. Morningside
Renewal Council, Inc. v. AEC, 482 F.2d 234, 239 (2d Cir.), cert denied,
417 U. 8.591(1974).

MEMORANDUM AND ORDER

The matter now before the Commission in these proceedings arose in
May 1974 when the Citizen’s Committee for the Protection of the Environment
(CCPE) requested the Director of Regulation (the Director) to issue an order to
show cause why nuclear power generation activities at the Indian Point site
should not be halted in light of recently developed seismic data. 10 CFR 2.206.
Desire for interim relief while the matter was under consideration was expressly
disclaimed. Following discussions among staff, the licensee, CCPE and the New
York Geological Survey, the Acting Director, Directorate of Licensing (pursuant
to a delegation from the Director) denied the request, attaching to his decision a
lengthy “Geological and Seismic Evaluation of the Indian Point Slte * His
decision was rendered November 29, 1974,

On January 21, 1975, CCPE filed a petition seeking Commission review of
this decision. By order dated January 24, 1975, the Commission requested the
views of the NRC staff, the licensee and other interested persons as to the
appropriate procedures to be followed. The February 7 deadline for these
responses was twice extended following timely requests by the New York State
Atomic Energy Council (NYAEC), concurred in by all parties. NYAEC’s
response was filed April 21, 1975, and supplementary staff, licensee, and CCPE
responses were filed shortly thereafter. In addition to opposing the relief sought
by CCPE, NYAEC’s April 21 response for the first time sought hearmg on
additional seismic issues.
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Now before the Commission for decision are the following issues: (1)
whether and by what standard the Director’s decision of November 29 may be
reviewed; (2) if review is appropriate, whether CCPE is entitled to hearing on
any of the issues tendered in its petition for an order to show cause; (3) whether
the NYAEC petition for hearing is appropriately filed, and whether a hearing on
any of the issues tendered therein is required; and (4) if any hearing is to be
conducted, before what tribunal it should be held.

1. The Commission’s rules make no express provision for review of the
Director’s decisions to issue orders to show cause (10 CFR 2.206) or to refuse to
do so, with statement of reasons, in the face of a request by a member of the
public (10 CFR 2.206(b)). We have previously asserted in a more limited context
an inherent authority to review such decisions to determine whether, on the
basis of the information then available to him, the Director had abused his
discretion. Consumers Power Co. (Midland Units 1 and 2), CLI-73-38, RAI-
73-12 at 1084 December 20, 1973). The question is one of a number of
procedural issues which the Commission intends to address shortly in general
rulemaking proceedings. Ini the interim, we adhere to the stated standard.

Review of the Director’s decision is particularly important in cases such as
this one, where a petition has been denied—absent review, there will be no
further proceedings within the Commission. Even here, however, it is important
to maintain so far as possible the separation between ‘“prosecutorial” and
quasi-judicial functions within the Commission, which our regulations establish
by vesting in the Director the discretion to institute show cause proceedings.
And we note that Commission review of competing factual contentions at the
threshold of a potential show cause proceeding poses difficulties for any
subsequent Commission review of the outcome of resulting hearings. Premature
commitment on factual issues is especially to be avoided.

So constrained, we believe the question whether the Director has abused his
discretion in denying a request for a show cause order to embody the following
elements: (1) whether the statement of reasons given permits rational under-
standing of the basis for his decision; (2) whether the Director has correctly
understood governing law, regulations, and policy; (3) whether all necessary
factors have been considered, and extraneous factors excluded, from the
decision; (4) whether inquiry appropriate to the facts asserted has been made;
and (5) whether the Director’s decision is demonstrably untenable on the basis
of all information available to him. Such review is similar to the review that
would be accorded the Director’s decision by a court, were immediate judicial
review obtained, while preserving the Commission’s necessary policy control. We
believe it more appropriate that the Commission speak to these issues first, in
light of its overriding responsibility for assuring public health and safety in the
operation of nuclear power facilities.

2. So viewing the matter, we are unable to conclude that the Director abused
his discretion in denying the show cause order sought by CCPE. His
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letter-decision of November 29, 1974, read in light of the accompanying staff
report, fully and rationally explains the basis for his decision.! The petition for
review is essentially concerned with differences of fact, not legal or policy issues.
The Director correctly understood that a show cause order would have been
required had he reached the conclusion that substantial health or safety issues
had been raised.? 10 C.F.R. §2.202. No essential factor has been excluded or
extraneous factor considered. The papers reveal a thorough inquiry, with full
consultation among the interested parties; in" the course of the inquiry the
licensee, the staff and the NYAEC entered into an agreement to establish a
network of seismic monitoring stations to permit the acquisition of data over
time that will assist in more precise resolution of the seismic issues. Contrary to
CCPE, we regard this undertaking as having been accepted by the licensee as part
of its obligation; it requires no further proceeding. Finally, while it is possible to
identify areas of factual dispute remaining between CCPE and the staff, we
cannot say that, on the basis of all the information before him, the Director’s
resolution of these matters was untenable. _
One further matter warrants comment. CCPE contends that the
November 29 staff report constitutes a de facto amendment of the existing
Indian Point licenses, since it appears to have changed the rating for the
earthquake by which the seismic adequacy of the Indian Point plants was to be
measured. The staff report adequately shows a basis for belief, however, that
when the relevant calculations are repeated using the corrected value, the result
requires no change in the existing plant design. Since the licenses themselves do
not mention or rely upon the particular earthquake rating assigned, it is
impossible to characterize the change in rating as a license amendment requiring
hearing; whatever might have been the case if the staff’s conclusion had been

!One possible exception is the assertion that the staff improperly excluded the Indian
Point 1 facility from consideration on the ground that it was shut down and hence
presented no seismic hazard; CCPE contends that the seismic issues must be faced so long as
the reactor core remains loaded, whether or not the plant is in operation. It is not clear from
the papers whether the Director considered this aspect of its contentions, which was
precisely raised for the first time during these review proceedings. We also note the
pendency before him of a licensee petition to resume limited operations at the Indian
Point 1 reactor, in order to exhaust the present core before substantial backfitting measures
are taken there. We believe the Director should have the opportunity to consider CCPE’s
contention in connection with the pending petition for interim resumption of operations,
and we remand it for that purpose. Should he conclude that the question must be
examined—an issue which we trust can be speedily resolved on the papers already
submitted—it would be appropriate for him to move to join it with the issues set for
hearing within in light of the common parties, facts, and issues at stake.

2Contrary to CCPE’s contention, a mere dispute over factual issues does not suffice.
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- that greater protection against earthquake damage were required, the absence of
any such conclusion here forecloses that argument.

3.To the extent it independently seeks a hearing on new issues, not
comprised in the CCPE petition, NYAEC’s April 21 response is misfiled. It ought
to have been separately filed with the Director as a petition under
10 CFR 2.206. ‘

Procedural forms, however, are not fetishes. Here, CCPE, the licensee and
the staff all agree that the subjects raised warrant hearing in an adjudicatory
proceeding. We feel warranted in assuming that, but for the pendency of this
proceeding, in which it might have been assumed the hearing issue would be
resolved, the Director would have issued an order under 10 CFR 2.202
convening the requested hearing. The issues are pressing enough for all parties,
and important enough for the public safety, that they should not be further
delayed. We are therefore prepared to order the requested hearing.

In this respect, the licensee raises an objection that warrants comment. While
it does not deny the appropriateness of the proposed inquiry, it insists that the
. place for that inquiry is (or was) the operating license hearing for the Indian
Point 3 plant, which was coming to a close just as the NYAEC paper was filed. It
ought not, it argues, be forced simultaneously to argue its case in two separate
forums.

We think there is considerable merit to this contention. As CCPE points out
in another context, parties must be prevented from using 10 CFR 2.206
procedures as a vehicle for reconsideration of issues previously decided, or for
avoiding an existing forum in which they more logically should be presented. In
the present case, however, the issues raised potentially affect all the plants at the
Indian Point site, not just Indian Point 3. They concern substantial safety issues,
not to be lightly cast aside for procedural deficiency where (as here) staff agrees
they require inquiry. Finally, we believe the substance of the licensee’s objection
can be met without compromising the need for inquiry.

4, The Indian Point 3 operating license is currently pending before an
Atomic Safety and Licensing Appeal Board, which already has before it several
seismic issues raised in the course of the operating license proceedings. The two
technical members of that Board also served on the appeal board deciding the
Indian Point 2 proceedings; the lawyer member has become_intimately ac-
quainted with seismic issues in another context. Appeal boards are authorized to
undertake factual inquiry and have in the past presided at evidentiary hearings.
Morningside Renewal Council, Inc. v. AEC, et al., 482 F.2d 234, 239 (2d Cir.),
cert. denied, 417US.591 (1974); Vermont Yankee Nuclear Power Corp.
(Vermont Yankee Nuclear Power Station), ALAB-217, RAI-74-7-61 (July 11,
1974); Northern Indiana Public Service Co. (Bailly Generating Station,
Nuclear—1), ALAB-241, RAI-74-11-841 (November 12, 1974); Consolidated
Edison Co. of New York, Inc. (Indian Point Station, Unit No. 2), ALAB-243,
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RAI-74-11-850 (November 20, 1974). We believe the greatest economy of effort
for the parties will be achieved, without sacrificing the quality of inquiry, if the
NYAEC issues are referred to that sitting panel.

The issues raised by NYAEC touch Indian Point 1 and Indian Point 2, as well
as the pending operating license proceeding. We have already referred to the
Director any issues arising from interim operation or maintenance in ready state
of Indian Point 1. Otherwise, the issues raised go to site characteristics which are
shared among the three reactors. Even if Plants 1 and 2 were not specifically
referenced in the proceedings, the licensee would inevitably be instructed as to
them by the appeal board’s holdings regarding Plant 3. In the circumstances,
joinder appears to be a mere formality.

Finally, in upholding the Director’s discretionary decision not to convene a
hearing on CCPE’s petition, we are not deciding that the issues it sought to raise
would be inappropriate for hearing in the forthcoming proceedings, in which
CCPE should of course be permitted to participate. There is evident similarity
between NYAEC’s issues and CCPE’s so far as they relate to the maximu'm
ground acceleration value for the Indian Point site. We further note that NYAEC
considers the capability of the Ramapo fault an open question, albeit a questiéh
not yet ripe for an adjudicatory hearing. Since a hearing is to be held ori the
issues raised by NYAEC, the Board designated to preside at the hearing should
exercise its customary discretion in framing the issues for examination.
10 CFR 2.714. Any relevant matter, which is the subject of substantial factual
dispute, would be appropriate to be heard. In holding that the Dlrector dld not
demonstrably abuse his discretion in refusing the CCPE request we ‘do not
decide that he was right to do so or that he correctly resolved any contested
factual issues.

None of the parties has suggested that there is any need to order a cessation
of plant operations at the Indian Point site pending resolution of the seismic
issues raised by CCPE and NYAEC. Should any party wish to make a showing
that continuing operations at the Indian Point site pending decision in the show
cause proceeding constitutes a danger to public health and safety, the designated
Appeal Board will of course have the same discretion to enter appropriate orders
in this proceeding as it exercises in any appeal pending before it, with the
exception that its orders in this proceeding may apply to any or all of the Indian
Point units.

We recognize both the significance of the issues raised here, and the
licensee’s interest in a prompt determination of those issues. Although all of the
parties here agree that a hearing on certain seismic issues affecting the Indian
Point site is in order and that no interim measures are required at this time, the
designated Appeal Board should convene the hearing with expedition. We have
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specifically delegated full authority in this matter to the Appeal Board in the
interest of a comprehensive and expeditious resolution of the issues.
- It is so ORDERED.

By the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, DC
this 4th day of August, 1975
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UNITED STATES OF AMERICA CLI-75-9
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
William A. Anders, Chairman
Victor Gilinsky
Richard T. Kennedy

in the Matter of Docket Nos. 50-413
: 50-414
DUKE POWER COMPANY

5
{Catawba Nuclear Station, August 6, 197
Units 1 and 2)

APPEARANCES

Messrs. Troy B. Conner, Jr. and J. Michael McGarry, III,
Washington, D. C. (Mr. William L. Porter, Charlotte, North
Carolina, on certain pleadings), for the applicant, Duke
Power Company.

Messrs. Joseph Gallo and Bernard M. Bordenick {Mr, Joseph
F. Scinto on certain pleadings) for the Nuclear Regulatory
Commission staff,

Upon Licensing Board’s certification (LBP-75-35) of construction-permit
applicant’s request for a waiver of, or an exception to, the provisions of 10 CFR
§50.46(a)(3) (establishing cut-off dates by which various facilities must comply
- with the ECCS Final Acceptance Criteria), and upon applicant’s simultaneous
request for an exemption from that provision, Commission finds that application
of the specified cut-off date to the reactors in question (which would preclude
grant of a construction permit until such compliance was shown) would not
serve the purpose for which the regulation was adopted. Given the applicant’s
assurance that it will demonstrate compliance with the F.A.C. before seeking an
operating license, Commission rules (1) that an exemption is warranted, (2) that
construction permits for these facilities may issue, and (3) that the applicant
must assume the risk of either demonstrating compliance with the F.A.C. prior
to grant of an operating license or being subject to operating limitations on such
license.
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Exemption granted. Issuance of construction permits authorized.

ECCS FINAL ACCEPTANCE CRITERIA: RELATIONSHIP TO
INTERIM ACCEPTANCE CRITERIA

The adoption of the Final Acceptance Criteria was not a complete rejection,
but rather an improvement, of the Interim Acceptance Criteria, which were
found to provide reasonable assurance of protection to public health and safety
during the transitional period in which the Final Criteria are being put into
force.

ECCS FINAL ACCEPTANCE CRITERIA: COMPLIANCE DEADLINE

The one year transitional period provided for application of the ECCS Final
Acceptance Criteria to construction permit applications was intended to insure
that applications which had proceeded well into the review process (e.g., which
had been filed in or near calendar year 1972) would not suffer inordinate delays
for revision of ECCS evaluation data when there was reason to believe that
compliance with the final criteria would be accomplished by the time an
operating license was sought.

ECCS FINAL ACCEPTANCE CRITERIA: STANDARD FOR EXEMPTIONS

A petitioner for an exemption from the provisions of 10 CFR §50.46(a}(3)
must convince the Commission not only that equitable considerations warrant
such action but also that there exists sufficient present assurance of favorable
resolution of the outstanding ECCS issues to authorize granting construction
permits.

CONSTRUCTION PERMIT HEARINGS: HEALTH AND SAFETY ISSUES

Sound regulation demands early identification and resolution of potential
safety and environmental problems.

MEMORANDUM AND ORDER

On December 28, 1973, the Commission announced new acceptance criteria
for emergency core cooling systems (ECCS) for light water-cooled nuclear power
reactors (10CFR § 50.46 and 10 CFR Appendix K). An implementation
schedule for the application of the new criteria was also promulgated. The
issuance of construction permits after December 28, 1973, but before Decem-
ber 28, 1974, was authorized “subject to any applicable conditions or
restrictions imposed pursuant to other regulations in this chapter and the
Interim Acceptance Criteria for Emergency Core Cooling Systems published on
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June 29, 1971 (36 F.R.12248) eas amended (December 18, 1971,
36 F.R. 24082)" with the proviso that later issuance of operating licenses for
such facilities would be subject to their compliance with the new criteria
(10 CFR § 50.46(a)(3)).

Applicant, Duke Power Company, filed an application for construction
permits for Catawba Nuclear Station, Units 1 and 2, on June 24, 1972. After the
disposition of various preliminary matters, evidentiary hearings were conducted
before an Atomic Safety and Licensing Board (ASLB) during the months of
January-April, 1974, and a Partial Initial Decision on Environmental Issues was
issued by the ASLB on April 9, 1974.! The evidentiary record was closed as of
April 30, and a Supplemental Partial Initial Decision on Site Suitability followed
on May 14, 1974.% These decisions were necessary antecedents to the Limited
Work Authorization issued by the Director of Regulation on May 16, 1974.3

On November 1, 1974, the ASLB ruled, on the basis of new information
supplied to it, that there had been sufficient change in circumstances to warrant
a reopening of the record on the issues concerning need for power and financial
qualifications.* Accordingly, a hearing on these issues commenced on Febru-
ary 18, 1975. The hearing ended on February 28, 1975, and was followed by the
Licensing Board’s Initial Decision—disposing of all outstanding issues—on
June 30, 1975.

During the pendency of the reopened “need for power™ and “financial
qualifications™ issues, on December 19, 1974, the ASLB issued a Supplemental
Partial Initial Decision on Compliance with Interim ECCS Criteria, in which it
concluded that the proposed Catawba reactors had been designed so that their
calculated cooling performance would conform to the criteria set forth in the
Commission’s Interim Acceptance Criteria.’

Applicant petitioned the ASLB on December 27, 1974, requesting that
pursuant to 10 CFR § 2.758, the provisions of 10 CFR § 50.46(a)(3) with.
regard to compliante with the ECCS Final Acceptance Criteria be waived or that
an exception to that provision be made. On February 26, 1975, this petition was
denied, the ASLB noting that the applicant had already submitted the data
believed to show compliance with the Final Acceptance Criteria for ECCS and
that the Commission’s staff review should be completed in the form of a
supplement to the Safety Evaluation on March 21, 1975. This anticipated

' LBP-74-21, RAI-744, p. 657.

2 LBP-74-34, RAI-74-5, p. 861.

310 CFR § 50.10(e).

4 LBP-74-84, RAI-74-11, p. 890. The record does not controvert the suggestion of the
parties that, but for this reopening, all outstanding issues would have been resolved and
construction permits issued before December 28, 1974,

$ LBP-74-90, RAI-74-12, p. 1117. -
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schedule was not met and a final determination of the proposed Catawba
reactors’ conformity with the Final Acceptance Criteria may not occur until
sometime in 1976.

It is against this background that we view the current request for an
exemption from the provisions of 10 CFR § 50.46(a)(3) requiring compliance
with the FAC before construction permits can issue. The request was
simultaneously filed on May 13, 1975, with us (pursuant to 10 CFR § 50.12(a))
and, in renewed form, with the ASLB (pursuant to 10CFR § 2.758). The
ASLB, in a Memorandum and Order dated June 30, 1975, in turn, certified the
question to us, having determined that, in its view:

Applicant has now made a prima facie showing of special circumstances

indicating that ... the application of 10 CFR 50.46(a)(3) to the proposed

Catawba plant would not serve the purpose for which the regulation was

adopted, and that a waiver of or exemption to such regulation would be

warranted.

Only the Commission’s regulatory staff (which opposes the exemption) and
Duke responded in a timely manner to the Commission’s request for comments
on the exemption request. At Duke's suggestion we heard oral argument on
July 22, 19755 We have carefully considered the entire record-—written
pleadings and oral argument—amassed on this complex issue in reaching our
decision.

¢ Carolina Environmental Study Group (CESG), an mtervenor throughout this
prooeedmg, filed no pleadings in response to the exemptlon request and so was not a
participant in the ,o1al argument. A letter from the Federal Energy Administration favoring
the exemption, filed after expiration of the comment, period, was brought to the
Commission’s attentiori the day before argument. We agreea to keep the record open until
July 30, 1975, in order that CESG might respond to FEA's arguments. By letter dated
July 29, 1975, CESG objected to our “having heard oral argument in which the issue of
‘need for power’ was asserted.” Whlle it is evideit that our decision today is not based on
consideration of “need for power”, we feel it appropriate to note that CESG’s failure to
respond to either the exemption request or the Commission’s June 17, 1975 request for
comments weakens the force of anly objections to the scope of the instant proceedings.

CESG has further asked that, in the event its objection to the oral argument is overruled,
“the Commission merely inquire of Duke Power Company what its energy sales have been
for each six months since January 1, 1973”. We decline to so expand these limited
proceedings. As noted, we are not basing today’s decision on considerations of need for
power. This issue was extensively examined by the ASLB and resolved adversely to CESG.
See Initial Decision, June 30, 1975, NRCI-75-6 656-666. CESG remains free to pursue its
contentions before the ASLAB, n. 10, infra.
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The parties disagree on whether the exemption request is merely a
procedural matter (as Duke sees it) or a public health and safety issue going to
the fundamental tenets of nuclear reactor licensing (as the staff sees it).

The proposed Catawba reactors are Westinghouse pressurized water reactors
of the ice condenser design. Six other nuclear facilities now under construction’
have the same basic design and are thus faced with the same need for
modifications to meet the Final Acceptance Criteria as Catawba. In each case the
changes are expected to consist of the addition of an Upper Head Injection
System (UHI) which, it is expected, will meet the requirements of the Final
Acceptance Criteria without derating or other overly restrictive operating
limitations.

Each of the six other facilities mentioned received construction permits
before promulgation of the Final Acceptance Criteria and thus are not required
to show compliance with those new criteria until an operating license is sought.
The staff expects that a specific generic Westinghouse model for the evaluation
of ECCS systems utilizing a UHI system will be completed by November of
1975. In the staff’s view, an analysis of the Catawba reactors using that model,
and the necessary hearing procedures could be completed and an Initial Decision
and Construction Permits issued—with no exemption—by March of 1976.
Duke believes that this schedule is overly optimistic and that no construction
permits could issue in normal course before the summer of 1976.

Reduced to its essentials, Duke’s position is that if the record had not been
reopened on matters unrelated to health and safety, it would have received
construction permits during the transitional period associated with adoption of
the final acceptance criteria as several other applicants did,® and that it would
not have to demonstrate compliance with the final acceptance criteria until it
sought an operating license. Since it is committed to meeting the final
acceptance criteria before operation, Duke argues, simple fairness requires that it
be put on equal footing with others whose applications were filed at about the
same time but whose cases were not held open on unrelated issues past the end
of the transitional period. ‘

A few background observations serve to place our decision in context. First,
current licensing practice recognizes that some limited construction (at the risk
of the applicant) prior to final resolution of every construction permit issue is
entirely appropriate if the administrative process is not to unduly delay
construction of needed facilities. It is for this reason that limited work
authorizations (LWAs) are permitted under § 50.10(e) of our rules. Such an

?Sequoyah Units 1 and 2; McGuire Units 1 and 2; Watts Bar Units 1 and 2. A seventh
reactor of the ice condenser design—the D. C., Cook station—is presently operating at
reduced power levels,

® The regulatory staff acknowledged this to be the case. See oral argument transcript
p. 60. See also note 7, supra, and accompanying text.
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LWA is already outstanding in this case, and substantial work has been
performed in reliance on it. Duke has expressed concern, however, that all the
construction it desires to.accomplish before final approval of the Catawba ECCS
design may not be possible under the LWA regulations. Accordingly, in order to
maintain an orderly construction schedule—with an attendant certainty of
manpower and procurement schedules—Duke believes the requested exemption
at the construction permit stage is necessary. As noted above, however, Duke
emphasizes its commitment to meeting the Final Acceptance Criteria before it
would expect an operating license.

Second, we note that the supplanting of the Interim Acceptance Criteria by
the Final Acceptance Criteria was not a wholehearted rejection of the former,
but rather an improvement thereon, supported by an evidentiary record.
Accordingly, in the announcement of the Final Acceptance Criteria, the
Commission reaffirmed its belief in the efficacy of the Interim Acceptance
Criteria, and found that they would provide reasonable assurance of protection
to the public health and safety during the transitional period.

We are persuaded, upon the whole record, that the exemption is in the
public interest and should be granted.

Our holding is based on factual and procedural considerations which are
unique to this case, and unlikely to recur. The one year transitional period was
intended to ensure that applications which had proceeded well into the review
process would not suffer inordinate delays for revision of ECCS evaluation data
when there was every reason to believe that compliance with the Final
Acceptance Criteria would be accomplished by the time an operating license was
sought. This necessary burden of ultimate compliance with the final criteria thus
went hand-in-hand with the benefits of the transition provision. Given the range
of average application processing times, it is apparent that the intended
beneficiaries of the transition provision were those whose applications were filed
in (or very near) the calendar year 1972.

The Catawba applications (filed June 24, 1972 and docketed October 27,
1972) are the oldest active construction permit proceedings on the Commission’s
docket.® Six later-docketed applications have resulted in the issuance of
construction permits for a total of 13 units—all having been issued before
December 28, 1974, The parties are agreed that, but for the reopening of the
record on issues unrelated to ECCS (or even to public health and safety)
construction permits would have been issued for the Catawba units prior to
December 28, 1974. It is thus apparent to us that Duke Power proceeded
reasonably in seeking a construction permit based on a showing of Interim
Acceptance Criteria compliance. In retrospect, it seems clear that the procedural
net designed to implement the Final Acceptance Criteria was too tightly woven

® There is one older proceeding, currently being held in abeyance by agreement of the
Licensing Board and all parties.
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by our predecessors. Application of the December 28, 1974 cut-off date in this
case would not serve the purposes for which that cut-off date was originally
established.

While it is clear that the procedural history of this matter tips the equitable
balance in Duke’s favor, we would nonetheless be hesitant to grant the
exemption on such a basis alone. In addition, therefore, we have placed
substantial reliance on the repeated assurances of Duke that it will demonstrate
compliance with the Final Acceptance Criteria before seeking an operating
license. The record—including the May 12, 1975 affidavit of S. K. Blackley, Jr.,
the June 27, 1975 affidavit of W. S. Lee, and the representations of both parties
at oral argument—convinces us that these assurances are made in good faith and
with substantial factual underpinning. There has been no suggestion of doubt on
the part of the staff that the UHI system will ultimately be found acceptable. We
cannot and do not prejudge that question. We do, however, believe that there is
sufficient present assurance of favorable resolution of the outstanding ECCS
issues to authorize construction permits, at the applicant’s express risk of
demonstrating such resolution or having to live with undesired operating
limitations. '

In so holding, we wish to emphasize our belief that sound regulation
demands early identification and resolution of potential safety problems. In the
early days of the Atomic Energy Commission (AEC), there were few guidelines
for construction—-the regulators were primarily concerned with operation and
control of the reactor. In time, experience with commercial reactors indicated
the necessity for a substantial increase in the level of AEC regulatory
involvement in the design and construction stages. The AEC moved strongly in
this direction in the early 1970’s and forced considerable improvements in the
quality and completeness of Preliminary Safety Analysis Reports submitted by
applicants. Early resolution of safety and environmental problems is also the
general objective of the recently proposed NRC siting and standardization
legislation. This decision, made on the extraordinary facts of this case, should
not be viewed as a change in this trend.

For the reasons set forth in this opinion, we hereby grant Duke Power
Company’s request for an exemption from the requirement of compliance with
the Final Acceptance Criteria for Emergency Core Cooling Systems at the
construction permit stage, holding that application of 10 CFR 50.46(a)(3) in
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this case would not serve the purpose for which that regulation was adopted, and
the construction permits may issue.!
It is so ORDERED.!!

By the Commission

SAMUELJ. CHILK
Secretary to the Commission

Dated at Washington, D. C.
this 6th day of August, 1975.

1°This order accords to the initial decision of the ASLB no greater weight than it is
entitled to under our rules of practice and is without prejudice to any review of that
decision by the Atomic Safety and Licensing Appeal Board.

!t Commissioners Rowden and Mason did not participate in the decision of this case.
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UNITED STATES OF AMERICA CL1-75-10
NUCLEAR REGULATORY COMMISSION ’

COMMISSIONERS:
William A. Anders, Chairman
Edward A. Mason
Victor Gilinsky
Richard T. Kennedy

In the Matter of Docket No. 50-155
CONSUMERS POWER COMPANY August 11, 1975
(Big Rock Point Nuclear Plant)

Upon applicant’s petition for a declaratory order on the effectiveness of a
previously issued amendment to its operating license (authorizing a threefold
increase in its loading of mixed oxide fuel) and concurrent changes in the
technical specifications (in a proceeding where the Commission had previously
temporarily suspended all activities before Licensing Board (CLI-75-3)), Com-
mission rules that (1) NEPA review of the possible environmental impact
resulting from increasing the amount of plutonium in this reactor is warranted in
the circumstances and must be undertaken prior to allowing the amendment to
become effective. (2) pending completion of the generic environmental impact
statement on mixed oxide fuel (GESMO), NEPA requirements regarding the
license amendment in question can be met fully by the preparation of a discrete
environmental impact statement, limited to the effects of increasing the amount
of plutonium in this reactor, and (3) the specification change is effective since it
raises no significant hazards considerations and does not require a NEPA review
(although it remains a possible issue before the Licensing Board).

MEMORANDUM AND ORDER

We earlier ordered this proceeding temporarily suspended and invited
comments from the parties on the question whether the requirements of the
National Environmental Policy Act (NEPA) for the Big Rock facility’s use of up
to 150 kilograms of plutonium in mixed oxide fuel, as set forth in License
Amendment No.4, could be met fully through preparation of a discrete
environmental impact statement for the facility, in lieu of awaiting completion
of the generic environmental impact statement on mixed oxide fuel (GESMO).
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NRCI-75/3, 161. The Licensee subsequently filed with the Commission a
petition for a declaratory order, requesting that we state whether Amendment
No. 4 is currently effective and whether it may be used in a planned September
1975 reloading. We offered the parties an opportunity to comment on the
Licensee’s petition. All of the parties have submitted comments on both issues.

We have, therefore, two matters before us. For the reasons stated below, we
find that: (1) NEPA’s requirements apply to the use of mixed oxide fuel at Big
Rock as authorized by Amendment No. 4, which requirements can be met fully
by a discrete environmental impact statement in lieu of awaiting completion of
GESMO; and (2) Amendment No. 4 may not be used until NEPA’s requirements
have been met and a decision reached in the pending hearing.!

These issues have not been decided heretofore either by us or by the Atomic
Energy Commission. Amendment No. 4 was originally issued by the AEC staff in
December 1972 pursuant to delegated authority. When the AEC issued a notice
of opportunity for hearing concerning the amendment in April 1973 (39 Fed.
Reg. 91049105) at a time when the Licensee had no immediate plans to use
plutonium in excess of the former limit, it was contemplated that all relevant
issues, including NEPA issues, would be determined de novo.

The Big Rock facility is one of the smallest (70 MWe) of the currently
operating reactors. The facility has been using mixed oxide fuel in amounts of
less than 50 kilograms since 1969, under Amendment No. 3 to its license. No
challenge has been made to Amendment No. 3, and use of plutonium-enriched
fuel under it has continued without incident. No new construction is associated
with increased use of mixed oxide fuel in this instance. Nevertheless, questions
have been raised concemning the effect on reactor performance and safety of
trebling the effective plutonium core load. Moreover, events following the
original issuance of this amendment have cast the matter in a somewhat different
light. Shortly after the issuance of Amendment No.4, the AEC undertook
GESMO for the purpose of assessing the environmental impact of wide-scale use
of mixed oxide fuel. We recently announced our provisional view that a NEPA
cost-benefit analysis of alternative safeguards programs should be completed
before the Commission reaches a decision on wide-scale use of mixed oxide

! Neither matter arises in the context in which we normally exercise our adjudicatory
functions, typically including a developed record on relevant issues, with initial and final
decisions by a Licensing Board and an Appeal Board. In this proceeding, we appointed a
Licensing Board which identified the relevant issues and announced a discovery and hearing
schedule. We reluctantly impinged on that process when we suspended this proceeding and
invited comments on the NEPA issue. Qur action has been triggered by the unique
circumstances of this case and not by disagreement with any action taken by the Licensing
Board,
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fuels, and we proposed guidelines for individual licensing actions related to the
wide-scale use of mixed oxide fuels (40 Fed. Reg. 20142,"May 8, 1975).

In view of these circumstances, we believe that sound exercise of discretion
favors NEPA review.

In so holding, we wish to be explicit that we are not foreclosing any of the
options available to the Commission in the pending GESMO proceedings. In
particular, we do not hold that a core-loading of mixed oxide fuel, in itself,
constitutes a “major federal action” requiring NEPA review. Our decision in this
case rests upon our judgment that the potential effects of the increased core
loading proposed for this reactor raise questions which, when viewed against the
background of present, unresolved concerns about the use of mixed oxide fuels,
favor NEPA review.

We anticipate that many of the conclusions reached in the course of the
GESMO proceedings will be directly applicable to any future uses of mixed
oxide fuel. Thus, we do not decide whether NEPA assessments will be
appropriate for similar actions once the Commission has decided how to bring
the pending generic injury to a conclusion.

The NEPA review we require in this case need not await completion of the
safeguards studies and GESMO, or cover the same ground being covered there,
where the concem is with the wide-scale use of mixed oxide fuel. Use of
Amendment No. 4 in this case would not in any sense give rise to wide-scale use
of mixed oxide fuel. The increased use of mixed oxide fuel at Big Rock would
not require the construction or licensing of any other facilities to support it
pending completion of GESMO, and thus would result in no unnecessary
“grandfathering”. Nor would the use of Amendment No.4 foreclose future
safeguards options or future operational alternatives at the Big Rock facility,
since it can readily be converted to use either uranium or mixed oxide fuel.
Compare Scientists’ Institute for Public Information, Inc. v.AEC, 481 F.2d
1079 (C.A.D.C. 1973). We find, therefore, that NEPA’s requirements for the Big
Rock facility’s use of mixed oxide fuel as set forth in Amendment No. 4 can be
met fully through a discrete environmental review.

The scope of the NEPA review in this case should, of course, be tailored to
the possible environmental impact resulting from increasing the amount of
plutonium in this one reactor. As noted above, Amendment No.4 will not
foreclose future safeguards options or future operational alternatives, either at
Big Rock or elsewhere, Discussion of possible adverse environmental effects and
alternatives to the proposed action can be limited accordingly. The statement
need not, for example, discuss alternatives to plutonium recycle and other
generic matters properly treated in GESMO,

If the Licensee chooses to prepare an environmental report, the NRC Staff
will then prepare draft and final environmental impact statements, and the
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Licensing Board may resume the hearing on the issues identified in its prehearing
order dated August 7, 1974 (LBP-74-6, RAI-74-8-317, 320-322).2

Two final matters should be noted. First, although we concluded here that
Amendment No.4 may not be used until NEPA’s requirements have been met
and the associated hearing concluded, we would not consider the taking of the
steps required to perfect the amendment in this case as giving rise to an
“additional license™ as that term is used in our provisional statement on GESMO
(40 Fed, Reg. at 20143). We so conclude because of the unique circumstances of
this case: mixed oxide fuel has been used at the Big Rock facility since 1969; an
increase in authorized amounts will not cause unnecessary grandfathering; nor,
as noted above, will it foreclose future operational alternatives or safeguards
options.

Second, the Licensee also seeks a declaratory order concerning the
effectiveness of a technical specifications change originally issued simultaneously
with the amendment. The specifications change permitted use of fuel rod
bundles in arrays of 11 X 11 instead of the previously utilized array of 9 x 9.
The greater number of fuel rods per bundle increases the surface area for cooling
purposes, with the result that the core temperature is substantially reduced and
safe operation enhanced. The record before us does not show the extent to
which Amendment No. 4 and the specifications change may be interdependent.
But nothing in the present record suggests that the specifications change in
question should have been subjected to NEPA review or that the change raises
any significant hazards considerations. As reflected in the submissions of the
parties, increased use of plutonium is the real focus of concern. For present
purposes, then, the specifications change is effective, although it remains a
possible issue before the Licensing Board in this proceeding.

It is so ORDERED.

By the Commission

SAMUEL J. CHILK
Secretary of the Commission

Dated at Washington, D. C.
this 11th day of August, 1975.

2NEPA itself does not require an agency hearing. The hearing requirement in this case is
based upon the AEC’s determination to consider the entire matter de novo and upon the
Licensing Board’s subsequent interlocutory determination that a hearing should have been
held prior to issuance of the license. Consumers Power Company (Big Rock Point Nuclear
Plant), RAI-74-3-297, 298, While that interlocutory order is technically not before us at this
time, it will contribute to the orderly progress of this proceeding to note our agreement that
a hearing is required.
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UNITED STATES OF AMERICA CLI-75-11
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:
Marcus A. Rowden
Victor Gilinsky
Richard T. Kennedy

In the Matter of Docket No. 50-010
COMMONWEALTH EDISON August 21, 1975
COMPANY

(Dresden Nuclear Power
Station, Unit 1)

Upon Applicant’s request for an exemption from certain requirements of the
ECCS Final Acceptance Criteria (FAC), the Commission finds that reactor can
meet the performance requirements of the FAC but not the requisite method of
meeting those requirements (e.g., the requisite diversity and redundancy of
power supply); and that, as in the case of previous variances from the Interim
Acceptance Criteria which had been granted, heightened in-service inspection
frequency, and other measures designed to increase the reliability of the present
ECCS, as well as the extremely low probability of a loss-of-coolant accident
occurring simultaneously with a loss of all offsite power, show good cause for
the grant of the requested exemption.

Exemption granted, subject to specified conditions.

TECHNICAL ISSUES DISCUSSED: ECCS

MEMORANDUM AND ORDER

By letter dated June 18, 1975, Commonwealth Edison, operator of the
Dresden Nuclear Power Station, Unit 1, requested “an exemption from 10 CFR
50.46 and any underlying requirement with respect to the design and diversity
of emergency systems or the diversity of emergency power sources™ until
modifications to the reactor’s Emergency Core Cooling System (ECCS) are
completed. Notice of receipt of the exemption request was published on July 2,
1975 (40 F.R. 27986), and comments solicited from the public and the
Commission’s Director of Nuclear Reactor Regulation (Director). The only

192



comments received were those of the Director, dated July 21, 1975, who
supports the request, having concluded that there is reasonable assurance that
granting an exemption will not adversely affect the health and safety of the
public and will be in the public interest.

By order of August 1, 1975, we extended the date by which operatlon of the
Dresden facility must be in conformity with the ECCS acceptance criteria of 10
CFR 5046 from August2, 1975, to August 22, 1975. This extension was
ordered so that we might carefully review Commonwealth Edison’s exemption
request and the supportive comments of the staff before making a final
disposition of this request. Having completed that review, we find that it would
be in the public interest to grant the requested exemption on the terms and
conditions discussed below.

Commonwealth Edison’s efforts to upgrade the ECCS capability of the’
Dresden reactor—first licensed for operation in 1960—have received close
scrutiny by the staff of this Commission and that of its predecessor, the Atomic
Energy Commission. See, Determination, dated June 28, 1974, extending July 1,
1974, date for compliance with Interim Acceptance Criteria (IAC) to August 5,
1974 (39 F.R. 24942); Determination, dated August 5, 1974, granting variance
from IAC until September 1, 1976, and extending date for Final Acceptance
Criteria (FAC) evaluation submittal until April4, 1975 (39 F.R. 29611);
Determination, dated April 3, 1975, further extending date for FAC evaluation
submittal until August 2, 1975 (40 F.R, 16371). Each of these determinations
granting variances or extensions of time with respect to actions associated with
the upgrading of the Dresdenl ECCS was predicated upon findings that
reasonable efforts were being made to accomplish ECCS modifications at the
earliest practicable date, and that continued operation of the reactor would not
adversely affect the health and safety of the public.

These findings were premised upon two principal factors. First, since the
reactor could meet the performance requirements of the IAC under most
postulated accident conditions (though required redundancy of emergency
cooling systems and power sources was missing), reliance was placed on the
extremely low probability of a loss-of-coolant accident (LOCA) occurring
simultaneously with a loss of all offsite power sources. Second, increased
assurance with respect to the adequacy of protection was based upon
(a) measures to detect primary coolant leaks or potential leaks before cracks
could propagate appreciably, (b)trebled in-service inspection frequency,
(c) technical specification modifications regarding the manner of operation and
testing of the feedwater pumps to provide increased reliability, and (d) special
reporting requirements with respect to continued efforts to upgrade the reactor’s
ECCS.

As required by the AEC’s Director of Regulation, Commonwealth Edison
submitted on November 1, 1974, a preliminary evaluation of the reactor’s ability
to comply with the FAC, not necessarily including all of the detail and
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documentation called for by Appendix K, but nevertheless based on conservative
assumptions and providing a conservative assessment of ECCS performance. A
copy of that preliminary evaluation accompanied the instant exemption
request.! That evaluation demonstrated that through the use of systems not
designed as ECCS systems (e.g., the primary feedwater system), and by making
the assumption that offsite power would be available in the event of a LOCA,
Dresden1 is able to meet the performance requirements (relating to peak
cladding temperature, maximum cladding oxidation, maximum hydrogen genera-
tion, coolable geometry, and long-term cooling) of the ECCS criteria. Dresden 1
was equally capable of meeting the IAC. The requested exemption goes to the
method of meeting the performance criteria (i.e., through diverse and redundant
systems) rather than to the performance criteria themselves.

ECCS modifications currently under way include the addition of a high
pressure coolant injection system (HPCI) to eliminate present reliance on the
existing primary feedwater pumps and emergency condenser,? and the provision
of diesel generators and associated equipment to improve the availability and
reliability of onsite power for emergency core cooling systems. According to the
affidavit of Dennis P. Galle accompanying the exemption request, the earliest
realistic completion date for these modifications is the fourth quarter of 1977.3

The justification put forth for the requested exemption is the same as that
relied upon for the grant of previous IAC variances. As noted, such variances
rested not only upon the extremely low probability of a loss-of-coolant accident
occurring simultaneously with a loss of all offsite power, but also upon
heightened in-service inspection frequency, and other measures designed to
increase the reliability of the present ECCS. We are persuaded that good cause
has been shown for the grant of the requested exemption upon the following
conditions:

(1) As requested, exemption is granted from the requirements of and
underlying 10 CFR 50.46 with respect to the design and diversity of
emergency systems or the diversity of emergency power sources, but not -
from the specific performance requirements of the FAC.

(2) Commonwealth Edison shall comply with such conditions now in

' The fully detailed evaluation required by Appendix K was submitted on July 31, 1975,
and is currently being reviewed by the staff. Except for matters of redundancy and diversity
covered by the exemption granted in this order, the Director of Nuclear Reactor Regulation
may impose further restrictions on reactor operation in accordance with 10 CFR
50.46(a) (2) (v) as may be required to bring operation of the Dresden reactor into
conformity with the performance requirements of the FAC.

3While these systems are essentially capable of handling the same problem during a
postulated LOCA as the proposed HPCI, they are not specially designed to meet today’s
core cooling, single failure criteria, seismic, and quality assurance standards,

3We note that for at least six months of the period for which an exemption has been
requested, the reactor will not be operating because of a scheduled decontamination outage.
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effect or which may hereafter be imposed by the Director of Nuclear
Reactor Regulation relating to inspection, testing, or operating of the
Dresden ECCS.

(3) Commonwealth Edison shall exert its best efforts to complete the
proposed ECCS modifications at the earliest possible date.

(4) The exemption shall expire on December 31, 1977.
It is so ORDERED.

By the Commission

SAMUEL J, CHILK
Secretary of the Commission

Dated at Washington, D.C.
this 21st day of August, 1975.
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UNITED STATES OF AMERICA ALAB-284
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. John H. Buck, Member
Dr. W. Reed Johnson, Member

In the Matter of Docket Nos. 50-282
NORTHERN STATES POWER COMPANY ©0-306

(Prairie Island Nuclear Generating
Plant, Units 1 and 2)

Messrs. Gerald Charnoff and Jay E. Silberg, Washington,
D.C., for the applicant, Northern States Power Company.

Ms. Sandra S. Gardebring, Roseville, Minnesota, for the
intervenor, Minnesota Pollution Control Agency.

Mr. Joseph Gallo, for the NRC Staff.

Upon consideration of memoranda filed in response to ALAB-285, Appeal
Board concludes that some facets of the issue involved (steam generator tube
integrity) have yet to be satisfactorily explored, that a further evidentiary
hearing is necessary, and that the Appeal Board should conduct such hearing.

Supplemental initial decision (LBP-75-27) vacated; hearing ordered.

MEMORANDUM AND ORDER
August 11, 1975

In ALAB-275, NRCI-75/6 523 (June 2, 1975), we sua sponte brought to the
attention of the parties our concern regarding certain aspects of the May 1, 1975
supplemental initial decision rendered by the Licensing Board in this operating
license proceeding.! That decision dealt exclusively with the steam generator

! No exceptions to the supplemental initial decision (NRCI-75/5 501) had been filed by
any of the parties. .
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tube integrity issue which, in ALAB-230, RAI-74-9 458 (September 25, 1974),
we had remanded to that Board for the taking of additional evidence.

ALAB-275 called upon the parties to furnish us with their views respecting our
analysis of the supplemental initial decision. The applicant, the NRC staff and
the intervenor, Minnesota Pollution Control Agency (MPCA) have done so.? The
applicant and the staff contend that the record is complete and that it fully
supports the conclusions reached by the Licensing Board. They further urge that
any gaps in the record which we nevertheless might find to exist can be filled by
the submission of affidavits. MPCA, on the other hand, shares at least some of
the concerns expressed in ALAB-275 and advocates an additional evidentiary
hearing.

We have carefully considered the reasons assigned by the respective parties in
support of their positions, and also have reevaluated both the supplemental
initial decision and the record. Our conclusion is that, on the record now before
us, the supplemental initial decision cannot be endorsed and that, before the
important safety questions at hand may be laid to rest, a further evidentiary
hearing must be held. In these circumstances, it seems appropriate that we
conduct that hearing ourselves. We thus shall do so, on a time schedule
established in Part II of this opinion.

I. THE UNRESOLVED CONCERNS OF THIS BOARD

A. Condensate Demineralization

ALAB-275 questioned, first, the validity of the Licensing Board’s ultimate
finding (NRCI-75/5 at 511) that “[t]here has been satisfactory operating
experience both with and without demineralization”—i,e., no matter whether
the AVT (no demineralization) or the ZST (demineralization) water treatment
method were employed.® This finding was in line with an earlier finding that

“[tlhe reactor experience with AVT steam generator chemistry without
condensate demineralization gives confidence that the Prairie Island steam
generators can be operated without any significant corrosion.” Jd. at 504, The
applicant and the staff tell us that the results of the operation of the Maine

2 Another intervenor, Steve J. Gadler, did not file a memorandum in response to
ALAB-275. In view of that fact, and the additional consideration that he did not take an
appeal from the supplemental initial decision, we deem Mr. Gadler to be no longer an active
participant in this proceeding.

3See footnote 5 in ALAB-275, NRCI-75/6 at 525. Both the AVT and ZST methods are
to be distinguished from the sodium phosphate treatment method also discussed in
ALAB-275.1d. at 524.
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Yankee, Shippingport, Fort Calhoun and Obrigheim (West Germany) facili-
ties* —all referred to by the Licensing Board—justified these findings. Our
review of the record leaves us unconvinced that this is so.

1.1t is quite true that Maine Yankee has operated for several years
employing the AVT method and has encountered no steam generator tube
leakage problems. But that facility uses sea water for condenser cooling
purposes. On cross-examination at the remand hearing, the principal staff
witness testified that most of the dissolved solids in sea water are “not .
essentially dangerous from the point of view of causing stress corrosion to
Inconel tubing” and “further, the high concentration of chlorides in sea water
makes detection of a condenser leak rather simple.” Supp. Tr. 172.5 If this is so,
the Maine Yankee experience is not totally applicable to a facility, such as
Prairie Island, which does not use sea water.

2. The Shippingport facility abandoned the phosphate treatment method in
August 1971. From that time until it was shut down for modification in
February 1974 (a period of 30 months) it used the AVT method.® Fort Calhoun
commenced operation in September 1973 and has employed the AVT method
throughout. As of the rendition of the supplemental initial decision, no steam
generator leakage had been detected at either facility.’

Insofar as the record discloses, however, no tube inspections (by eddy
current surveillance or otherwise have been performed at Shippingport or Fort
Calhoun. In this circumstance, the most that can be confidently said is that there
has not been sufficient tube corrosion to cause leakage. But this does not
necessarily mean that significant corrosion has not taken place. To the contrary,
as will be developed shortly (p. 201, infra), experience teaches that a tube wall
may erode to the point of rupture without prior detectable leakage.

3. Insofar as the Obrigheim facility is concerned, the Licensing Board found
that, during its seven years of operation without condensate demineralization,
stress corrosion cracking had proceeded at an annual rate of 5%. NRCI-75/5 at
504. To be sure, this falls within the 5%—7% annual corrosion rate which a staff
witness characterized as “typical” for reactors employing the AVT method.®

4These facilities, in common with the others considered below in connection with the
condensate demineralization question, do not have steam generators of the Prairie Island
(Westinghouse) design.

5 As noted in ALAB-27S, NRCI-75/6 at 5§29, condenser leakage is the major source of
impurities in the secondary system.

$Weeks, Supplemental Testimony, following Supp. Tr. 139, at pp. 9-11.

71d, at pp. 4, 10.

8 Weeks, supra, at p. 14,
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But it is far from clear to us that such a rate is de minimus and that therefore it
makes no difference from a safety standpoint whether demineralization is
employed or not. Rather, the Obrigheim experience (coupled with the staff
testimony regarding what is “typical’”) would seem to point in precisely the
opposite direction.

Among other things, an annual corrosion rate as high as 5%—7% forces
undue reliance to be placed upon the ability of surveillance techniques to assure
that seriously degraded tubes are found and repaired. Additionally, such a rate
could have the effect of markedly increasing the radiation exposure of plant
personnel by requiring more frequent tube inspections and repairs.®

4. The supplemental initial decision makes no reference to the unfavorable
AVT experience at the Swiss reactor Beznau-1, although that experience had
been offered at the original hearing in this case to demonstrate the superiority of
the phosphate treatment method over the AVT method (Tr. 1842, 1864).
Perhaps the Licensing Board was influenced by the suggestion of a staff witness
at the remand hearing that the Beznau-1 extensive tube corrosion was tied to
“massive condenser leaks”™ occurring at the facility! ® —a suggestion emphasized
by the applicant and the staff in their memoranda to us. It appears, however,
from the graphic presentation at page 11 of the report of the April 1973
Westinghouse Steam Generator Symposium! ! that tube leakage and repair had
taken place some time prior to the development of “massive condenser leaks.”
Thus, we are not as ready as are the applicant and the staff simply to brush the
Beznau-1 experience aside as being the product of an aberrational situation not
likely to be repeated at Prairie Island.

B. Detectable Leakage Before Tube Failure

One of the questions considered below on the remand was whether, prior to
the actual rupture of a steam generator tube, minor detectable leakage from that
tube will occur—thus providing an early warning of tube degradation which
might lead to a rupture. On this score, the Licensing Board found:

The wastage type of corrosion has not been observed with AVT. The type of

defect which could potentially occur would be cracking due to intergranular

stress corrosion. The proposed 1.0 gpm limit on steam generator leakage
from the primary coolant system to the secondary coolant system will
maintain an adequate margin of safety against failure due to loads imposed
by design basis accidents. Leakage in excess of 1 gpm would require plant
shutdown, eddy current inspection and plugging of the leaking tubes. A leak

?See Westinghouse Steam Generator Symposium (April 1973), following Tr. 1878, at
p. 27. :

} ®Weeks, supra, at p. 21,

t1See fn. 9, supra.
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rate of 1 gpm corresponds to a through-wall crack of less than 0.6 inch in
length. Steam generator tubes of the type used at Prairie Island having a
through-wall crack 0.6 inch long have been shown to resist failure both
under normal operating conditions and at pressures above those resulting
from postulated steam-line break and loss-of-coolant accidents. The pro-
posed 1.0 gpm leak rate limit provides an adequate margin to maintain the
primary to secondary boundary under design basis accident conditions.

NRCI-75/5 at 506; emphasis supplied.

It may well be that this finding was justified by the testimony of the staff
witnesses cited by the Licensing Board in support of it. /bid. But a recent report
in connection with the Point Beach 1 tube failure incident last February, an
incident specifically discussed in ALAB-275 (NRCI-75/6 at 526), casts substan-
tial doubt upon whether the finding can now be allowed to stand without
further inquiry. That report was transmitted in letter form to the NRC staff by
the Wisconsin Electric Power Company (the Point Beach 1 licensee) on June 26,
1975—and thereafter furnished by the staff to this Board and the other parties
to the proceeding. It indicates (taken in conjunction with earlier reports)! 2 that
(1) the tube rupture occurred suddenly without prior detected leakage; (2) that,
after the incident, numerous other tubes were found to have experienced
corrosion which penetrated in excess of 80% of their wall thickness (here, again,
no leakage had been earlier discerned); and (3) although the precise nature of the
defects in the ruptured and other corroded tubes is not known, they well may
have been intergranular in character. It is significant that, although attempting
generally to dismiss the Point Beach 1 tube rupture incident as having no bearing
upon the issue of the integrity of the Prairie Island tubes, the applicant and the
staff do not offer any reason why the absence of detectable pre-rupture leakage
at Point Beach 1 is of no importance in this case.

C. Sufficiency of Eddy Current Surveillance

In ALAB-275, we questioned whether Regulatory Guide 1.83 set forth a
sufficiently precise description of what is required for effective eddy current
testing. By way of response, the staff reminds us that we are not called upon
here to embark upon a generic consideration of the adequacy of that Guide but,
rather, simply to determine whether the Prairie Island Technical Specifications
relating to eddy current testing are satisfactory. In this connection, both the
staff and the applicant maintain that it would be inappropriate for these
Technical Specifications to go into considerable detail respecting eddy current
testing procedures. :

'2NRC I & E Inspection Report No. 050-266/75-03 (dated April 11, 1975); Licensee
Event Report No. 50.266/75-4 (dated March 8, 1975).

201



Assuming the correctness of this view, the fact remains that central to the
Licensing Board’s ultimate resolution of the steam generator tube integrity issue
was its conclusion that the eddy current technique is efficacious. And at least a
shadow has been cast upon that conclusion by the Point Beach 1 tube rupture
incident.

The steam generator tubes of that reactor, essentially identical to those of
Prairie Island, underwent eddy current testing nine months prior to the incident.
Presumably, all tubes then determined to have experienced corrosive wall
thinning of 30% or more were plugged. Yet, the further eddy current testing
conducted in the wake of the rupture reflected that 148 unplugged tubes had
defects extending to more than 50% of their wall thickness!®—and that in the
case of many of these tubes the penetration was in “the 80—89% bracket.” See
ALAB-275, NRCI-75/6 at 532, Given this development, it would seem that one
of two conclusions must be drawn. Either the eddy current tests in April and
May 1974 did not provide accurate results or a corrosion mechanism was at
work during the period between May 1974 and February 1975 which attacked
certain tubes at a rate of approximately 5% of wall thickness per month. But the
latter alternative seems unlikely in view of the staff’s observations below that, as
a plant in the process of switching from phosphate to AVT chemistry control,
on a “worst case” basis Prairie Island 1 would not have encountered a corrosion
rate in excess of 2.7% per month.!* As observed in ALAB-275, NRCI-75/6 at
531, Point Beach 1— in common with Prairie Island 1-—converted from the
phosphate treatment method to the AVT method last fall.

ALAB-275 also made reference (fn 14) to the fact of record that, although
an eddy current inspection of the Beznau-2 steam generator tubes had disclosed
only “minor” flaws, a subsequent visual inspection following removal uncovered
noticeable thinning. Since it appears that the facility was not in operation
between the two inspections, this set of circumstances as well may reflect
adversely upon the reliability of eddy current testing.

D. Monitoring of Secondary Water Chemistry

ALAB-275 had suggested the possible need to supplement conductivity
monitoring of the secondary water with periodic chemical monitoring of the
generator blowdown. The applicant and the staff insist that provision has already
been made for such chemical monitoring. We are referred by the applicant to
page 9.4-4 of Amendment 27 to the FSAR (December 22, 1972), It appears,
however, that, as there described, the applicant’s program does not include
monitoring for those elements contained in the condenser cooling water (subject

13 Attachment 1 to Licensee Event Report No. 50-266/75-4A, dated June 26, 1975,
14Pawliki Affidavit, October 11, 1974, p. 2; Kintner Affidavit, October 11, 1974, p. 4.
These affidavits were supplied to the Licensing Board on the date of their execution.
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to leakage into the secondary system) which may produce deposits on the steam
generator tubes and thereby cause corrosion.

In a footnote in its memorandum, the applicant tells us that “[i]n-plant

_procedures also call for the routine non-automatic sampling of such parameters
in steam generator blowdown as free hydroxide, sodium, chlorine, pH, silica,
ammonia, dissolved oxygen, gross beta gamma, tritium, iodine-131, suspended
solids and cation conductivity.” If these procedures were pursued with specific
reference to the corrosive elements in the condenser cooling water, they likely
would be satisfactory. But there is no existing requirement that they be invoked.
Neither the FSAR nor the Prairie Island Technical Specifications deal with them
at all.

Although a staff witness expressed the view that secondary water chemistry
is not an apprdpriate subject for “regulatory control” through Technical
Specifications (Supp. Tr. 280, 282-84), it seems to us that essential monitoring
procedures should be formalized. If not necessarily in agreement on whether the
AVT or ZST method was preferable, virtually all of the witnesses acknowledged
that high plirity water is the first echelon of defense against corrosion.

E. Tube Plugging Criteria

With regard to the criteria for determining when a tube has become degraded
to the point that its wall thickness is no longer acceptable and it therefore must
be plugged, the Licensing Board found:

The minimum acceptable tube wall thickness was established as 0.025 inch

using the principles outlined in Regulatory Guide 1.83. In establishing the

minimum accéptable tube wall thickness, the NRC Staff assumed that, in
addition to the margins necessiry to assure that tube integrity would be
maintained if a loss-of-co8lant accident 8F a steam-line break is postulated,
margins should also exist to aMSure that three requirements would be
fulfilled; namely: (1) tubes with lifldcceptable defects would not be stressed
during the full range of normal téactor operation beyond the elastic range of
the tube material, (2) the factot of safety against failure by bursting under
normal operating conditions is not 185s than three at any tube location where
defects have been detected, and (3) crack:-type defects that could lead to
tube rupture either during norinal operation or under postulated accident
conditions would not be acceptable (Knight, pp. 7-8, following Tr. 135).

The proposed revisions to the Technical Specifications for the facility will
adequately protect the integrity of the steam generator tubes against forces
associated with postulated loss-of-coolant accidents, steam-line breaks, and
accidents of lesser severity.

NRCI-75/5 at 510, 511.
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ALAB-275 raised several questions respecting the record underpinnings for
these findings. The responses received from the applicant and the staff have not
eliminated those questions.

1. As noted in ALAB-275, NRCI-75/6 at 530, the testimony of staff witness

-Knight (relied upon by the Board below) was largely based upon a Westinghouse

report (WCAP-7832) which was not introduced into evidence. That report
contained the results of dynamic analyses for Westinghouse Model D steam
generator tubes under the influence of combined Loss of Coolant Accident
(LOCA) and Safe Shutdown Earthquake (SSE) forces. What concerned us was
whether the witness had adequately explored, in the course of reaching his
conclusions on minimum acceptable tube wall thickness, (1) the applicability of
the analysis made by Westinghouse on the Model D tubes to the larger tubes
found in a 51 Series generator (which is the type utilized by the Prairie Island
facility); and (2) the dynamic forces associated with a steam-line break.

On the first point, we are referred to Mr. Knight’s statement that
“Westinghouse maintains that the 51 Series tubes. .. are sufficiently similar [to
the Model D tubes] to allow meaningful conclusions to be drawn”.!*® Standing
alone, that statement scarcely constitutes proof that such is the case. Nor do we
find sufficient support for the proposition in WCAP-7832. While that document
does refer to both types of generators, and does use previously calculated
dynamic behavior of 51 Series generators as input, the results of stress
calculations are presented only for the smaller, Model D tubes. If stress
calculations have been made for the 51 Series tubes, that fact has not been
brought to our attention.

Turning to the question of dynamic forces attendant to a steam-line break,
the applicant notes, inter alia, that such forces were considered in the discussion
of the steam-line break contained in the FSAR. But that very discussion was the
genesis of our fluid-force concerns in this case. See ALAB-275, NRCI-75/6 at
530. For it discloses the following with regard to tubes which were assumed, for
purposes of the analysis, to be virtually non-degraded by corrosion (ie., a
reduction in wall thickness of but 0.0013 inch):

Consideration has been given to the superimposed effects of secondary side

pressure loss and the DBE loading. The fluid dynamic forces on the internal

components affecting the primary-secondary boundary (tubes) has been
considered as well. For this condition, the criterion is that no rupture of
primary to secondary boundary (tubes and tube sheet) occurs.

!SKnight, Supplemental Testimony, following Supp. Tr. 133, at p. 4 (emphasis
supplied).
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For the case of the tube sheet, the DBE loading will contribute an equivalent
static pressure loading over the tube sheet of less than 10 psi (for vertical
shock). Such an increase is small when compared to the pressure differentials
(up to 2485 psig) for which the tube sheet is designed. Under horizontal
shock loading of the DBE the stresses are less than those for 1.0g gravity
loading experienced in a horizontal position, which the design can readily
accept.

The fluid dynamic forces on the internals under secondary steam break
accident conditions indicate, in the most severe case, that the tubes are
adequate to constrain the motion of the baffle plates with some plastic
deformation, but boundary integrity is maintained. (Emphasis supplied).

FSAR, p. 4.3-6 (Amendment 11, September 20, 1971). .

The FSAR being a part of the record, it is difficult to perceive any basis
upon which we could justifiably ignore this indication that non-degraded tubes
under the influence of fluid forces resulting from a steam-line break will undergo
“plastic deformation™ (i.e., be subjected to stresses beyond the yield point). In
this connection, contrary to the claims of both the applicant and the staff, we
find nothing in Mr. Knight’s testimony on which a different conclusion might be
reached; viz., that the fluid forces associated with a steam-line break are
insignificant.! ¢

II. THE FURTHER EVIDENTIARY HEARING

For the reasons above outlined, and those set forth in ALAB-275, we have
determined that the record once again must be reopened on the steam generator
tube integrity issue. We have further determined, albeit with some regret, that
another evidentiary hearing is unavoidable.

It is quite true, as the staff notes, that we have in the past allowed a gap in
the record of a licensing proceeding to be filled by the submission of affidavits.

1¢The applicant and the staff both insisted in their memoranda to us that Mr, Knight
reached conclusions on the dynamic effects of a steam-line break and that these conclusions
were founded upon an October 31, 1974 Supplement to WCAP-7832. In point of fact,
Mr. Knight cited this document only as a source for the results of collapse and burst
pressure tests. Knight, Supplemental Testimony, following Supp. Tr. 133, at p. 4. Moreover,
we do not take his testimony as advancing any conclusions on this specific matter. It
appears that the applicant and the staff may have confused “pressure” with “dynamic™
forces. As we understand it, the forces resulting from simple pressure differentials are
deemed “static”. “Dynamic™ forces are those associated with rapidly varying and possibly
periodic phenomena such as fluid-flow induced vibrations, seismic motion, shock waves and
the like. For the LOCA-SSE combination analyzed in WCAP-7832 such forces provide by
far the major portion of the loading. [See Figure 3.1-11.].
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Texas Utilities Generating Co. (Comanche Peak Steam Electric Station, Units 1
and 2), ALAB-260, NRCI-75/2 51 (February 26, 1975). But the two cases are
scarcely comparable. Comanche Peak involved the narrow and relatively simple
question of the agricultural potential of certain land which the applicant
proposed to devote to a large cooling reservoir. What we allowed to be fumished
in affidavit form was nothing more than the staff’s independent evaluation of
the nature and quality of that land. NRCI-75/2 at 56. In sharp distinction, this
case involves ultimately a difficult, highly technical safety issue having many
facets to it. It is inconceivable that that issue might be properly considered and
decided without the availability of the witnesses for not only cross-examination
by other parties but also interrogation by the members of this Board.
Accordingly, we will commence an evidentiary hearing at 10 a.m. on

_ Monday, October 20, 1975 in Minneapolis, Minnesota.! 7 The participants in

that hearing will be the applicant, the NRC staff and (if it so desires) the MPCA.
The direct testimony of the witnesses who will appear on behalf of each party is
to be served and filed in written form no later than Friday, October 3, 1975.'8

The evidentiary hearing will encompass, of course, all of the areas of concern
identified in ALAB-275 and Part I of this opinion. We will expect, therefore, the
applicant and/or the staff to adduce evidence germane to each such area.
Although it would be inadvisable to limit to any extent the reach of that
evidence, in light of what has been said to this point at least the following
questions should be addressed.

1. With respect to secondary-side water treatment techniques:

a. In the interest of (1) assuring the highest practicable degree of safety
of the plant throughout its lifetime; (2) minimizing radiation exposure to the
public and to plant personnel; and (3) maximizing the potential for reliable
operation of the plant to the end of its projected lifetime, why should not
condensate demineralization be required in conjunction with the all-volatile
water treatment method?

b. What data have been obtained from the controlled experimental
programs in the area of secondary water treatment which were mentioned
during the remand hearing (Frank, Testimony, following Supp. Tr. 220, at
pp. 14 and 15)? Is there any recent operating history in connection with
PWRs that provides further relevant data on AVT or ZST?

Although quoted in the applicant’s memorandum, the WCAP-7832 Supplement is not in
the record and has not been made available to us or MPCA.

! 7The parties will be subsequently advised of the precise location of the hearing.

! *1n light of the fact that the issues to be heard are sufficiently well-defined and that no
further discovery is contemplated, we perceive no necessity for a prehearing conference. It is
likely, however, that we will initiate a telephone conference with counsel on or about
October 15 for the purpose of discussing and finalizing such procedural matters as the order
in which the several sub-issues will be heard.
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c. In the course of the investigation of the Point Beach 1 tube rupture
incident, what types of corrosion were found? With respect to the specific
tube which ruptured, what was the type of corrosion discovered and why
was there a sudden failure of that tube?

d. Given the prime importance of maintaining water purity as a means of
minimizifg tube corrosion, what is the basis, if any, for not requiring a
Technical Specification on monitoring of secondary water quality?

2. With respect to the methods by which the condition of the generator
tubes can be ascertained—i.e., whether clean, corroded or eroded:

a. In view of the Beznau-2 and Point Beach 1 experiences, what degrees
of confidence can one have in present-day eddy current surveillance
techniques?

b.In the staff’s inspection report on the Point Beach 1 incident (ie.,
Inspection Report No. 050-266/75-03 dated April 11, 1975) the following
statement appears on page 6:

Photographs of ECT displays indicate some evidence of possible

intergranular attack at the sludge/water interface and classical phosphate

wastage at the bottom of the sludge layer close to the tube sheet.

Was the equipment at Point Beach 1 consistently able to differentiate
between intergranular and wastage corrosion?'® If so, is the equipment at
Prairie Island also able to make this differentiation? If the Point Beach
equipment was capable of making the differentiation, should not a like
capability be made a specific requirement in the Prairie Island Technical
Specifications?

c. Precisely what pressure and leakage tests are, or could be, performed
during outage periods, by which weakened tubes might be identified?

d. Are there surveillance methods other than eddy current testing which
might be employed to detect the existence of potentially corrosive
conditions within a steam generator, e.g., steam generator blowdown
sampling and analysis correlated with power maneuvering to detect possible
dissolution of deposits?

3. With regard to the establishment of criteria for determining whether a
particular degraded tube should be plugged:

a. Have analyses been performed to determine the minimum wall
thickness required in 51 Series steam generator tubes subject to static and
dynamic forces following a LOCA or secondary system break combined with
a nominal SSE?

!®In this connection, the NRC staff’s principal witness on eddy current techniques
expressed serious doubt that eddy current testing is able to differentiate between cracks and
wastage due to erosion (Supp. Tr. 245).
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b. If such analyses have been performed, (1) did they consider the fact
that intergranular attack due to flow stagnation and mechanical stresses
under accident conditions may both be concentrated near tube support
members; (2) did they consider the fatigue effect of cyclic loading forces; (3)
would their results be altered significantly were embrittlement to accompany
some forms of corrosion; and (4) did they consider the ovality of tubes, and
the extent to which tubes in service may depart from the maximum ovality
specifications adhered to during fabrication?

4. With regard to plant personnel radiation dosages:

a. What typical values of radiation exposure can be expected for persons
engaged in eddy current testing, steam generator tube plugging, and analyses
of secondary water samples?

b. With what frequency might the foregoing procedures have to be
undertaken in a facility which employed the AVT method? Which employed
the ZST method?

The supplemental initial decision of May 1, 1975 is vacated and the steam

generator tube integrity issue is set down for a further evidentiary hearing in
accordance with this opinion.2® The outstanding operating licenses for Units 1
and 2 of the Prairie Island facility are being left in effect pending further order
of this Board.

It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Margaret E. DuFlo
Secretary to the Appeal Board

2%Needless to say, it is for the parties and not this Board to determine precisely who

will be called upon to testify at that hearing. It seems obvious, however, from the nature of
the questions which are to be explored that the witnesses produced by the applicant and the
staff should include at minimum persons (1) thoroughly grounded in eddy current
surveillance techniques; and (2) intimately familiar with the investigation of the Point Beach
1 type rupture incident and the disclosures resulting from that investigation.
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UNITED STATES OF AMERICA ALAB-285
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. John H. Buck, Member
Dr. W. Reed Johnson, Member

In the Matter of Docket Nos. 50-424
GEORGIA POWER COMPANY 50-425

(Alvin W. Vogtle Nuclear
Plant, Units 1 and 2)

Mr. George F. Trowbridge, Washington, D.C., for the
applicant, Georgia Power Company,

Mr. Henry J. McGurren for the NRC Staff.

Upon applicant’s request for a remand of the proceeding to allow the
Licensing Board to conduct a supplemental hearing on its applications for
amendments to the existing construction permits for Units 1 and 2 (seeking
change of ownership and extention of completion dates), Appeal Board
(1) remands the proceeding for such purpose, and (2) orders oral argument on
the question whether the hearing may embrace issues not directly related to the
proposed amendments.

MEMORANDUM AND ORDER
August 12, 1975

In June 1974, the Georgia Power Company obtained, upon Licensing Board
authorization, permits to construct four units of the Vogtle facility. In
September, 1974, at which time our sua sponte review of the Licensing Board’s
action was in progress, the applicant announced it had cancelled Units 3 and 4
and had suspended construction of Units 1 and 2. To abide the event of the
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applicant’s decision whether to go forward with the latter units, we put the case
on the shelf.

When nine additional months had elapsed without any further word from
the applicant, we issued ALAB-276, NRCI-75/6 533 (June 11, 1975). That order
raised the question whether the outstanding construction permits for Vogtle
Units 1 and 2 should be allowed to remain in effect pending the applicant’s
determination as to the fate of those units.

1. Responding to that question, the applicant has now advised us that it
contemplates the sale of a total 82.4% undivided ownership interest in each of
the two units. The intended purchasers are the Oglethorpe Electric Membership
Corporation (50.1%), the Municipal Electric Authority of Georgia (30%) and the
City of Dalton, Georgia (2.3%). The applicant would retain the remaining 17.6%
ownership interest in each unit and also “would retain responsibility for design,
construction and operation of the units, including responsibility for compliance
with NRC licenses and regulatory requirements”.

According to the applicant, the resumption of construction of Units 1 and 2
is dependent upon the consummation of the sale—which, in turn, is
“contingent upon the execution of contracts satisfactory to all parties, upon
completion of financing arrangements by the purchasing entities and upon
necessary regulatory approvals, to be followed by a formal closing of the sale”.
On the assumption that the formal closing of sale will take place in January,
1976, onsite construction activities are currently scheduled to resume on
April 1, 1976. The applicant represents that “[n]o significant site work will
occur (except for any further erosion control or other measures necessary to
protect environmental values) prior to that time”.

In light of the foregoing developments, the applicant has filed an application
for an amendment to the Units 1 and 2 construction permits to reflect the new
proposed ownership arrangements. It has also applied for two-year extensions of
the earliest and latest construction completion dates which are now fixed in
those permits. We are asked by the applicant to remand the proceeding to the
Licensing Board to allow that Board to conduct a supplemental hearing on these
two permit amendment applications once the staff has completed its own review
of them.

In the applicant’s view, that hearing should be confined to the issues
specifically raised by the proposed permit amendments. In other words,
according to ‘the applicant, the hearing should not address any changed
circumstances since the issuance of the construction permits for Units 1 and 2 in
June 1974 which are not directly related to the proposed amendments. This is so
whether or not the unrelated changed circumstances might either (1) bear
materially upon the warrant for those units; or (2) require the imposition of
additional conditions or the modification of existing conditions upon those
permits. The applicant’s reasoning is that:

-~

[ SRR
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At this point Applicant is the holder of valid construction permits for Vogtle
Units 1 and 2 and is seeking from NRC amendments to those permits
changing the ownership of these units and extending their completion dates.
Similar amendments requested by other licensees have been processed under
the Commission’s regulations based solely on the financial qualifications and
eligibility of the new owners and good cause for the extension of completion
dates. While we think it appropriate in this proceeding, where the Initial
Decision of the Licensing Board has not yet become final, to remand the
proceeding to the Licensing Board to consider the amendment requests, we
see no reason to expand the scope of the Board’s inquiry beyond the matters
normally considered in connection with such amendments.

The staff sees the matter quite differently. It agrees that the Licensing Board
should conduct a supplemental hearing on the proposed amendments to the
construction permits for Units 1 and 2. But, in its view, the hearing should be
“broader in scope than merely the consideration of” those amendments. Rather,
we are told, it should be open to the Board to delve into any “‘changed
circumstance” which may have arisen since the construction permits issued. This
is because this proceeding is

one which is still in progress and in which there has been no final

Commission action. With the case in that posture, . ..any change which is

relevant and material to the adjudication should be brought to the attention

of the Appeal Board and Licensing Board.

2. We are prepared now to rule that, as both parties agree, there should be a
supplemental hearing conducted by the Licensing Board on at least the proposed
construction permit amendments. Needless to say, in accordance with the
teachings of Brooksv. AEC,476 F 2d. 924 (D. C. Cir. 1973), appropriate public
notice of the supplemental hearing will have to be provided to enable any person
whose interest may be affected by the sought construction permit amendments
to seek leave to intervene.

We desire to hear oral argument, however, before resolving the disagreement
between the parties on the question as to whether the supplemental hearing
might appropriately encompass issues beyond those raised by the proposed
amendments. Accordingly, that question is hereby calendared for such argument
at 10:00 a.m. on Thursday, September 4, 1975 in the Appeal Panel Hearing
Room, 5th floor, East West Towers, 4350 East-West Highway, Bethesda,
Maryland 20014. The applicant and the staff will be heard in that order; each
party is allotted one hour for its presentation.!

!'The argument will not include the question previously raised by this Board concerning
the Licensing Board’s conclusion in its June 27, 1974 initial decision that it was not
necessary for the Vogtle particulate radioactivity monitoring system to be designed to
withstand a safe shutdown earthquake. LBP-74-48, 7 AEC 1166, 1175, This question very
likely will become moot in light of the applicant’s decision, recently communicated to us, to
install a system which was so designed.
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The proceeding is therefore remanded to the Licensing Board for the
purpose of conducting a supplemental hearing on at least those issues which are
directly raised by the pending applications of the applicant for amendments to
its construction permits for Units 1 and 2.2 Whether the hearing may encompass
additional issues unrelated to the proposed amendments will be determined by
subsequent order of this Board, which will be issued at as early a date as is
practicable following September 4, 1975. In the interim, the effectiveness of the
construction permits is not being disturbed; provided, however, that no
significant site work (except as may be required for erosion control or to protect
the environment) shall be undertaken without 10 days advance notice to this
Board.

It is so ORDERED,

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Margaret E. DuFlo
Secretary to the Appeal Board .

2The applicant suggests that the Licensing Board should be free to decide the issues
relating to the proposed change in ownership without awaiting “the completion of all of the
formal actions necessary to put the financing plans into effect”. We agree with the staff that
the Licensing Board may proceed on that basis only if a sufficient record is developed to
enable a fully informed decision on all such issues.
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UNITED STATES OF AMERICA ALAB-286
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. John H. Buck, Member
Michael C. Farrar, Member

In the Matter of Docket No. 50-376

PUERTO RICO WATER RESOURCES
AUTHORITY

{North Coast Nuclear Plant
Unit 1)

Mr. Robert H. Culp, Washington, D. C., for the applicant,
Puerto Rico Water Resources Authority

Mr. Gonzalo Fernos, Santurce, Puerto Rico, intervenor
pro se :

Upon appeal from interlocutory order of Licensing Board granting interven-
tion petition but, inter alia, rejecting specific contentions of intervenors, Appeal
Board rules that because intervenors’ petition was not denied outright, their
interlocutory appeal is foreclosed by the Rules of Practice.

Appeal dismissed.

RULES OF PRACTICE: APPELLATE REVIEW

An interlocutory order of a licensing board which, inter alia, grants
intervention but rejects certain contentions advanced by the intervenors is not
appealable. See 10 CFR §2.730(f) and 10 CFR §2.714a.
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DECISION
August 26, 1975

The Licensing Board has granted the amended petition of Gonzalo Fernos
and Citizens for the Conservation of Natural Resources, Inc. (CCNR) for leave to
intervene in this construction permit proceeding involving Unit 1 of the North
Coast Nuclear Plant. In an order entered on August 6, 1975, that Board ruled
upon several motions filed by these intervenors, as well as upon the acceptability
of the contentions advanced in the amended intervention petition. Dissatisfied
with certain of the Board’s determinations, Mr. Fernos and CCNR have noted an
appeal to us.

10 CFR 2.730(f) contains a general prohibition against interlocutory appeals
from licensing board rulings made during the course of a proceeding. The single
exception to this prohibition is found in 10 CFR 2.714a. Insofar as a petitioner
for intervention is concerned, that Section allows an appeal from an order
concerning his petition if—but only if—the order denied the petition
outright.! Although Mr. Fernos and CCNR attempt to invoke Section 2.714a
here, it is plainly inapplicable since their intervention petition was granted at
least in part. : )

In the circumstances, the appeal must be dismissed as foreclosed by the
Rules of Practice of this Commission. Boston Edison Co. (Pilgrim Nuclear
Generating Station, Unit 2), ALAB-269, NRCI-75/4R 411, 413 (April 28, 1975)
and cases there cited. We therefore do not reach the question of the correctness
of the August 6 order; the Licensing Board remains free, however, to consider
and act upon the motions now pending before it for reconsideration of portions
of that order.

Appeal dismissed.?

It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD

Romayne M. Skrutski
Secretary to the Appeal Board

!Under Section 2.714a, the grant of an intervention petition in whole or in part may be
appealed only by a party asserting that the petition should have been denied in its entirety.

2Concurrently with the notation of their appeal, Mr. Fernos and CCNR requested an
extension of the time within which to file their supporting brief. It clearly appearing from
the papers already filed by them with us that an impermissible interlocutory appeal was
involved, we saw rio warrant for putting Mr. Fernos and CCNR to the time and expense
required to brief the merits of their disagreement with the August 6 order.
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UNITED STATES OF AMERICA LBP-75-43
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Thomas W. Reilly, Chairman
Frederick J. Shon, Member
Dr. Robert L. Holton, Member

In the Matter of Docket Nos. 50-450
DELMARVA POWER & LIGHT COMPANY and 50-451
PHILADELPHIA ELECTRIC COMPANY August 1, 1975

{Summit Power Station,
Units 1 and 2)°

Upon application for construction permits for Summit Power Station, Units
1 and 2, Licensing Board, in uncontested proceeding (but in which three
interested states participated) issues a partial initial decision on environmental
and site suitability aspects of the facility, making factual determinations
requisite for the issuance of LWAs and requiring that certain environmental
conditions be imposed.

NEPA: SCOPE OF INFORMATION REQUIRED FOR LICENSING

The environmental impacts of the fuel cycle supporting a proposed facility
must be considered in the licensing of high temperature gas reactors as well as
light water-cooled reactors and these impacts are not identical to those for light
water reactors. See: Douglas Point, ALAB-218, RAI-74-7 79 (July 15, 1974).

NEPA: RULE OF REASON

A rule of reason governs an agency’s assessment of environmental costs of a
proposed project. In analyzing such costs, an agency need not use the most
conservative assumptions.

FWPCA: SECTION 401 CERTIFICATION

It is within a state’s authority under Section 401 of the FWPCA to impose
conditions in its water quality certification relating to plant intake as well as
discharge. All appropriate state-imposed conditions must be included as
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conditions in any federal permit or license. See: FitzPatrick, ALAB-173,
RAI-74-1 45 (Jan. 29, 1974).

APPEARANCES

Donald P. Irwin, Esq., and F. Case Whittemore, Esq., of
Hunt, Williams, Gay & Gibson, Richmond, Va., E. Dicker-
son Griffenberg, Esq., of Potter, Anderson and Corroon,
Wilmington, Del., For the Applicant, Delmarva Power &
Light Co., et al.

Michael Parkowski, Esq., Deputy Attorney General, Dover,
Del., For the State of Delaware.

Mark L. First, Esq., Deputy Attorney General, Trenton,
New Jersey, For the State of New Jersey. .

Barbara Gellman, Esq., Spec. Asst. to the Atty. Gen.,
Edward F. Lawson, Esq., and Dr. Paul D. Massicot, For the
State of Maryland.

Stephen H. Lewis, Esq., ThomasM. Bruen, Esq., and
Frederic S. Gray, Esq., Office of the Executive Legal
Director, U.S. Nuclear Regulatory Commission, Washing-
ton, D. C., For the NRC Regulatory Staff.

PARTIAL INITIAL DECISION (PARTIAL CONSTRUCTION
PERMIT PROCEEDING—ENVIRONMENTAL MATTERS
AND SITE SUITABILITY ONLY) :

I. INTRODUCTION

On August 31, 1973, the U. S. Atomic Energy Commission' published a
Notice of Hearing on Application for Construction Permits (38 F. R. 23547)
with respect to the application filed by Delmarva Power & Light Co. and
Philadelphia Electric Company (**Applicant”) for construction permits to build
two high temperature gas-cooled nuclear reactors (HTGRs), to be known as the

! In accordance with the Energy Reorganization Act of 1974, 88 Stat. 1233, the Atomic
Energy Commission has been abolished and its regulatory responsibilities have been assumed
by the U, S. Nuclear Regulatory Commission.
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Summit Power Station, Units 1 and 2, at its site> in New Castle County,
Delaware. The notice set forth the requirements pursuant to the Atomic Energy
Act of 1954, as amended, and the National Environmental Policy Act of 1969 to
be met prior to the issuance of construction permits. The notice also provided
that any person whose interests might be affected by the proceeding could file a
petition for leave to intervene, in accordance with the requirements of 10 CFR
§2.714, not later than October 1, 1973, and also further notified interested
persons that they could file requests for limited appearances pursuant to the
provisions of 10 CFR §2.715.

Though the notice set forth all the issues which must be considered and
decided by this Board to determine whether construction permits should be
issued to the Applicant, this Partial Initial Decision addresses only the
environmental issues specified by 10 CFR Part 51 and the site suitability issues
specified by 10 CFR §50.10(e)(2). An initial decision on the radiological health
and safety issues, and this Board’s ultimate decision on issuance of the
construction permits, will not be issued until after the conclusion of further
public hearings on the radiological health and safety aspects of this application.

Pursuant to the Commission’s Notice, requests to participate in the hearing
as an “‘interested State” under 10 CFR §2.715(c) were filed by the States of
Delaware, Maryland, and New Jersey. The petitions were unopposed. By order
dated March 8, 1974, this Board granted the requests of the States of Maryland
and New Jersey. The Board conducted a Prehearing Conference in the
courtroom of the U. S. District Court in Wilmington, Del., on April 25, 1974, at
which counsel for the State of Delaware also appeared. Delaware’s request to
participate was granted in the Board’s Prehearing Conference Order dated
May 15, 1974. The Prehearing Conference Order also ruled that the proceeding
was uncontested within the meaning of 10 CFR §2.4(n) and that all of the
requests to make limited appearances at the evidentiary hearing had been
granted.

Although this is not technically a *‘contested” proceeding, all three
participating States have aggressively raised issues of interest to them and filed
testimony thereon. Delaware’s testimony centered upon the regional impact of
. radiological effluents from the various nuclear power plants either operating,
under construction, or planned, which are located within 50 miles of the
proposed Summit Power Station. (Del. Ex. 1). New Jersey filed testimony on
state emergency plans. (N.J. Exs. 1-4). Maryland filed testimony on the

3The proposed plant is to be located about 1.2 miles south of the Chesapeake &
Delaware (C&D) Canal in New Castle County, Delaware about 5 miles northeast of
Middletown, Delaware and 15 miles southwest of Wilmington, Delaware. Each unit is
designed for operation at a power level of 2,000 megawatts thermal (MWt) and a net
electrical output of 766 megawatts electrical (MWe).

217



potential for the entrainment of striped bass by the proposed facility. (Md. Ex.
1). We will treat the issues raised by the States in this initial decision.

In addition to the issues raised by the participating States, the Board
independently posed questions to the parties. (Prehearing Conference Order,
dated May 15, 1974, p. 9; Board’s letter of July 19, 1974, to the parties). In
response to our questions, the Nuclear Regulatory Commission Staff (“Staff’’)
and the Applicant filed testimony. The extensive (bound) testimony of the State
of Maryland on striped bass entrainment (Md. Ex. 1) is also responsive to one of
our questions and has been considered in formulating this initial decision.

The Board’s July 19, 1974, letter to the parties requested additional
information in certain areas, specifically, the impact of the plant on striped bass,
the effect of cooling tower blowdown on the C&D Canal, the meaning of the
term “as-low-as-practicable” with regard to radioactive effluents from the plant,
the exposures and hazards of shipping HTGR fuel as compared to LWR fuel, the .
details of shipping spent fuel from the Summit station, alternative accidents
which could cause in-leakage of moisture to the primary coolant, the discount
rate used in the benefit—cost analysis and the environmental effects of the
HTGR fuel cycle.

In our July 19, 1974, questions to the parties we also requested briefs on
whether we had to consider in this proceeding the environmental impacts of the
HTGR fuel cycle supporting the Summit facility. We believed that the decision
of the Atomic Safety and Licensing Appeal Board in the Douglas Point
proceeding (Potomac Electric Power Co., ALAB-218, RAI-74-7 79, July 15,
1974) contained persuasive reasoning for the consideration of such impacts in
the licensing of HTGRs as well as light water-cooled reactors considered there.
The briefs of the Nuclear Regulatory Commission Staff (“Staff”) and the
Applicant confirmed our belief and we, accordingly, directed the Staff to
prepare testimony on the environmental effects of the fuel cycle supporting the
Summit facility. (Tr. 69-70).

On August 1, 1974, pursuant to the Board’s notice of hearing dated July 1,
1974 (39 F. R. 24944), the evidentiary hearing was convened in Wilmington,
Delaware for one day to receive the oral statements of limited appearance
speakers. The Board made a visit to the proposed plant site (by air) in the late
afternoon of August 1, 1974, The hearing was reconvened on August 20, 1974,
for the purpose of receiving the evidence and cross-examination of the parties
and interested States. The evidentiary hearing was recessed on August 22 to
allow the parties additional time to prepare supplemental testimony on certain
issues. .

On April 22, 1975, pursuant to the Board’s Notice of Resumption of
Hearing dated March 24, 1975 (40 F. R. 14123), the evidentiary hearing was
reconvened in Wilmington, Delaware and concluded May 2, 1975. Two
additional limited appearance statements were received during the April 29
session.
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The record in this case consists of the transcripts® covering the hearings for
presentation of testimony and limited appearances on August 1 and August 20—
22, 1974, and April 22—25 and 29-30, and May 2, 1975, and certain exhibits.
On June 10, 1975, the Applicant, Staff and the interested States filed a
Stipulation and Joint Motion for Assignment of Exhibit Numbers to Documents
Introduced During Environmental Hearings. On June 16, 1975, by its Order
Granting Motion, the Board accepted the Stipulation and its listed designations.
The list of documents attached to that Stipulation and Joint Motion appears as
Appendix A [Appendix A is omitted from this publication but is available at
NRC’s Public Document Room, Washington, D.C.] to this Partial Initial
Decision. The documents received into the record will either be cited herein by
exhibit number, as designated in Appendix A, or by abbreviations of their titles,
such as PSAR, ER, or FES.

Pursuant to the provisions of 10 CFR §51.52(c) of the Commission’s
regulations and the notice of hearing in this proceeding,? this Board must make
the following determinations with respect to environmental matters:

(1) determine whether the requirements of section 102(2)(A), (C), and
(D) of NEPA and [10 CFR Part 1] have been complied with in this
proceeding;

(2) independently consider the final balance among conflicting factors
contained in the record of the proceeding for the permit with a view to
determining the appropriate action to be taken;

(3) determine after weighing the environmental, economic, technical,
and other benefits against environmental and other costs, and considering
available alternatives whether the construction permit ... should be issued,
denied, or appropriately conditioned to protect environmental values;

(4) determine, [since this is] an uncontested proceeding, whether the
NEPA review conducted by the Commission’s . . . staff has been adequate.

Additionally, pursuant to 10 CFR §50.10(e)(2)(ii), the Board must find
with respect to site suitability that:

... based upon the available information and review to date, there is

reasonable assurance that the proposed site is a suitable location for a

nuclear power reactor of the general size and type proposed from the

*There are eleven transcript volumes, with pages running from 1 to 2020. However, the
April 25, 1974, prehearing conference, having been conducted sans benefit of court
reporter, is not reflected in any transcript. Rather, the proceedings were memoralized in the
Board’s May 15, 1974, Prehearing Conference Order, which, in turn, was the result of the
commendable, cooperative assistance of all counsel in recalling specifics and submitting
written summaries to the Board after the conference took place.

*The notice of hearing referred to the requirements of Appendix D to 10 CFR Part 50.
Appendix D was subsequently superseded by the publication of a new Part 51 to 10 CFR.
(39 F. R. 26279, July 18, 1974).
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standpoint of radiological health and safety considerations under the
[Atomic Energy] Act and rules and regulations promulgated by the
Commission pursuant thereto.

This partial initial decision is not controlling upon and is without prejudice
to the health and safety findings which must be made under the Atomic Energy
Act of 1954, as amended, before construction permits can be issued.

I1. FINDINGS OF FACT ON ENVIRONMENTAL MATTERS

Environmental Report and Final Environmental (Impact) Statement

1. Pursuant to Appendix D, 10 CFR Part 50 (now 10 CFR Part 51), the
Applicant submitted an Environmental Report on April 30, 1973, its supple-
ment on July 30, 1973, and seven amendments thereto. This Environmental
Report, together with its supplement and amendments, hereinafter collectively
referred to as “ER”, were admitted into evidence as Applicant’s Exhibit 1. The
ER contains detailed information and evaluations of the environmental impacts
associated with the construction and operation of the facility.

2. Based on the information submitted by the Applicant in the ER and on its
own independent review and analysis, the Staff prepared a Draft Environmental
Statement (DES) which was issued March 1974. Copies of the DES, with
requests for comments, were sent to appropriate Federal, State and local
agencies. A Notice of Availability of the DES, with requests for comments, was
published in the Federal Register on March 26, 1974 (39 F. R. 11217). The
Staff then prepared a Final Environmental Statement (FES) (Staff Ex. 1), which
was issued in July 1974. A Notice of Availability of the FES was published in
the Federal Register on July 16, 1974 (39 F. R. 26059). Comments received
from agencies, organizations, private persons and the Applicant were considered
in the FES, and a meaningful discussion of these comments was included therein
(FES, App. H).

3. The FES covers in detail the environmental impacts-of the construction
and operation of the Summit Power Station. It contains a detailed description of
the site and the plant, with a discussion of the impact of the site preparation and
plant and transmission line construction. In addition, the FES deals with the
environmental and other effects of plant operation, discusses environmental
monitoring programs and assesses the environmental effects of accidents. The
FES contains a detailed evaluation of the proposed action including considera-
tion of the need for power, the adverse environmental effects which cannot be
avoided, the relationship between local short-term uses of man’s environment
and maintenance and enhancement of long-term productivity, and irreversible
and irretrievable commitments of resources. The FES gives due consideration to
the Summit facility’s compliance with environmental quality standards and
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requirements imposed by responsible federal, state, regional and local agencies.
It further contains a review of alternative energy sources and sites and plant
designs available for reducing or avoiding adverse environmental and other
effects, and, finally, provides a cost—benefit analysis. The FES contains a
summary of its evaluations and concludes, after weighing the environmental,
economic, technical and other benefits of the Summit Power Station, Units 1
and 2, against environmental and other costs and considering available
alternatives, that the action called for under NEPA and Appendix D to 10 CFR
Part 50 (now 10 CFR Part 51) is the issuance of construction permits for the
plant subject to certain conditions for protection of the environment.

4.The Board finds that the FES (Staff Ex. 1), as supplemented by the
testimony and evidence presented by the Staff in this proceeding, referenced in
Appendix 1 hereto, is an adequate and comprehensive review and evaluation of
the environmental impact resulting from plant construction and operation.
Further, the Board finds that the FES, as so supplemented, sets forth an
adequate evaluation of all alternatives to the proposed action as to which
evaluation reasonably may be required.

5.The Board has made additional findings as set forth below, respecting
those specific environmental impacts and alternatives to the proposed plant
considered in the ER, and in the FES, as supplemented, which warrant further
consideration in this decision.

Impact of Construction

6. The unavoidable environmental impacts to the site during construction
have been considered. The total plant site will consist of approximately 1,800
acres of land. Of this total, approximately 272 acres will be utilized for both
permanent plant facilities and temporary construction facilities. Of the 272
acres, approximately 176 acres of farmland and 1 acre of forest will be removed
from those uses for at least the lifetime of the plant and instead will be used for
plant areas. The remainder of the acres used during construction will be returned
to other uses after plant completion. (ER §4.1.2.1; FES §4.1.1). The Applicant
and Staff concluded that the small loss of acreage due to plant construction was
insignificant on a regional basis (ER §4.3.5; FES §11.3.16).

7.Except for the development of production wells, the only water use
impacts during construction will be of a temporary nature and will result from
dredging and excavation of an estimated 6,500 cubic yards of bottom material
from the C&D Canal for construction of the intake and discharge facilities and
from site dewatering necessary to produce essentially dry excavations for the
installation of foundations and underground facilities. (ER § §4.1.3, 4.1.3.1,
Appl. Ex. 46, Fig. 4; FES §4.2.1). Since flow velocity is appreciable in the C&D
Canal and this volume of dredging is insignificant compared to that which the
U. S. Corps of Engineers carries out almost continuously, no ordinary use of the
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canal will be affected except for fishing and boating in the immediate
construction area (ER §4.1.3.3; FES §4.2.1). The effects of dewatering should
extend no more than 1000 feet from the main building area excavation (ER
§4.1.3.1; Hydrological Q.9-1) and are expected to have negligible impact (FES
§4.1.1). If adverse effects are found, the Applicant will take mitigating action
(FES §4.2.1).

8. The existing site, even though used primarily for agricultural purposes, is
essentially free from any major soil erosion problem. Some minor wind and
water soil erosion has been taking place annually during the time between
harvest and reseeding. During the construction phase, erosion will be controlled
by construction of a temporary interception trench and impounding basin to
catch dirt-laden rainwater runoff. Dust will be controlled during dry periods by
water spraying. Roadway surfaces will be water sprayed and/or oiled as
appropriate. (ER §4.1.2.8; FES §4.3.1).

9. Construction of the plant is not expected to have any long-term adverse
consequences on the terrestrial biota in the area, except that some potential bog
turtle (Clemmys muhlenbergi) habitat may be destroyed. No specimens of this
rare, but not endangered, species have been found on the site. (ER §4.1.2.7,
Supp. 4.3, Table 3; FES §4.3.1, App. D, Table D-1). No other sensitive resource
will be lost. Only 33 wooded acres will be cleared. Terrestrial biota in this
wooded area will be displaced to other adjoining areas where they may or may
not survive, or if nonmotile, will perish. Except for the 177 acres which will be
occupied by facilities or landscaped areas for the lifetime of the plant, when the
construction program is complete, it is expected that the wildlife population will
naturally return to a size equal to or greater than the preconstruction size
because in effect the entire 1,800 acre site will become a protected area in that it
will be posted to prohibit hunting.

10. There will be some temporary impact on the aquatic environment in the °
C&D Canal caused by sedimentation from the dredging and installation of the
cooling water intake and discharge facilities. Because of high flow velocity and
already existing maintenance dredging, this impact will be negligible and
relatively short-lived. (ER §4.1.3.3, 4.1.2.8, Q.4.3-(1); FES §4.2.1, 4.3.2).
Cleaning solutions used to flush and clean various pieces of equipment and
piping will be neutralized in the chemical waste treatment system and sent to the
impoundment basin where they will not be discharged until applicable State of
Delaware water quality criteria have been met (ER §4.1.3.2; FES §4.3.2).

11. Approximately 320 acres of land are necessary for the new transmission
line rights-of-way, of which 220 acres must be acquired by the Applicant. The
remaining acreage is either on the site or on the present Penn Central Railroad
right-of-way. The new transmission line routes which have been selected will
extend 17.5 miles with all but approximately 1 mile of this total being land
presently under cultivation. The vegetation on the 1 mile portion is similar to
the vegetation on the site. Although farming activities on the rights-of-way will
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be curtailed during construction, they may be resumed thereafter except on the
land occupied by tower bases. (See ER §§4.2-4.2.5; FES §§4.1.2,4.2.2,4.3.1
and 4.5.1).

12, The impact of the work force and increased traffic during construction
was considered. (ER §§8.2,8.3,8.6.4; FES § §4.4;104.1).

13. The Applicant has made a number of commitments to limit the adverse
environmental effects of construction of the facilities. A summary of these
commitments is set forth in FES §4.5.1. .

14. The Board has considered the unavoidable impacts of construction,
including the impacts on land use and water use, on the terrain, the terrestrial
ecosystem and the aquatic environment, and on the community, and finds that
the Applicant plans appropriate measures and controls to minimize such
impacts. :

Impact of Operations

15. A maximum of 48.0 cfs will be withdrawn from the C&D Canal. Of this,
14.6 cfs will be returned to the canal as blowdown from the two cooling towers
and the remainder will be evaporated during cooling tower operation. The
maximum net usage of canal water, 33.4 cfs, is small compared to the average
tidal flow (35,000 cfs) and average net nontidal flow (over 2000 cfs) and will
have a negligible effect. (ER §5.1.1; FES §§5.2,11.2.1, 11.2.4.4). The station
will also use 0.3 cfs of groundwater for plant internal uses. The Staff concluded
this withdrawal will not affect local domestic supplies, and the Board so finds.
(FES §§5.2,11.2.1).

16. Fog occurs naturally in the area of the Summit Power Station more than

'1,200 hours per year. Of this total, 118 hours (distributed among 41 days) are of
heavy fog (visibility less than 0.25 miles), 395 hours are of light fog (visibility
from 0.25 to 2 miles) and 714 hours are of very light fog (visibility greater than
2 miles). (ER §5.1.8.2; FES §5.3.1). The Applicant estimates that the cooling
tower plume contacting the ground will cause a maximum of 2.3 additional hours
of heavy fog and 2.0 hours of icing in the localized area within 5 kilometers of
the cooling towers and lesser amounts at greater distances. (ER §5.1.8.2, Figs.
5.1-2, 5.1-3, §Q.5.14(12)). The Staff estimated the maximum additional fog to
average 4 hr/yr at 0.5 mile from the towers (FES §11.2.3.1). Thus, the
fan-assisted natural draft towers will cause virtually no additional ground level
fogging or road icing (ER §8§5.1.1, Q.5.1(11); FES §8§11.2.2, 11.2.3.2,
11.2.4.2). The Staff does not expect observable effects from the interaction of
the cooling tower plumes with industrial plumes (FES §11.5.3). Dissolved salt
swept up in the plume from the cooling towers will be deposited in the
surrounding area. The Applicant calculated that the maximum deposition rate,
at 1.2 miles from the towers, would be 3.36 Ib./acre-year. This deposition rate is
small compared to the background salt deposition rate, which is expected to be
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approximately 14.4 Ib./acre-year, and compared to the 100 lb./acre-year rate
below which it is reported no damage to plant life or structures will occur. Thus,
it is expected that the salt deposition from the fan-assisted natural draft towers
will cause no significant effect on vegetation or corrosion of structures. (ER
§85.1.1,54.4;FES §11.3.16,5.5.2).

17. Over 98.5% of the plant’s waste heat will be dissipated to the atmosphere
by the cooling towers. The remainder of the waste heat, less than 1.5%, will be
released to the C&D Canal with the cooling tower blowdown. (FES §5.3.1). The
blowdown water will pass through a 30-inch diameter conduit with the outlet
end in the form of a nozzle so the blowdown water will enter the canal as a
submerged jet (ER §3.4.3;; FES §3.4.3). Exclusive of the mixing zone, the
blowdown water will not increase the temperature of the canal water more than
1.5°F in the summer and 3.5°F in the winter (ER § §5.1.3, Table 5.1-3, Figs.
5B-3 to 6; FES §5.3.4). The Applicant calculated that, during the worst summer
conditions, the 1.0°F isotherm of the thermal plume will enclose 0.066 acres on
the surface and, during the worst winter conditions, the area within the 3.0°F
isotherm will be 0.033 acres on the surface (ER § §5.1.3, Table 5.1-5). The Staff
analyzed the effects of a rising plume, a neutral plume and a sinking plume and
concluded that the Applicant’s analysis, which is limited to a rising plume, is
probably conservative (FES §5.3.2). These mixing zone areas are small with
respect to the width of the canal and the surface area of the canal at the station
discharge (ER §§5.1.3, Table 5.1-5). The increase in canal water temperature in
the far field will usually be imperceptible because of the high flows and good
flushing action normally present in the canal (FES §5.3.4). The blowdown
discharge will constitute less than 0.05% of the average tidal flow and will affect
only a small fraction of the life in the C&D Canal. (ER §8§5.1.5, Q.5.1(3); FES
§11.2.4.3). The Staff concluded that, under extreme atmospheric conditions,
passive organisms involved in the near-field mixing zone may suffer temperature
induced mortality, but the overall average loss is expected to be less than
one-tenth that due to entrainment and could well be considerably less (FES
§85.5.2.1 at 525 to 5-28, 11.3.7). The Staff has concluded the blowdown
discharge will meet the thermal criteria of the Delaware water quality standards
and will not produce a measurable change in the Maryland canal waters, which
begin 5 miles west of the discharge pipe (FES §§5.3.3,5.34).

18. Evaporative losses in the cooling towers, which would increase the
concentration of the dissolved solids in the canal water used as circulating water,
were analyzed by the Staff and Applicant and they are expected to have no
significant effects on canal biota. (See ER §§3.6.1, 3.6.2,5.4.1; FES §§5.3.4,
5.5.2.1 at 5-28,.11.2.4.3; Appl. Ex. 49, p. 4.) Any chlorine effect will be limited
to planktonic organisms which drift into the discharge plume, and larger
organisms which may be attracted to the heated plume in certain seasons of the
year. To reduce any effects from this chlorination, the total residual chlorine to
be discharged into the environment is limited to 0.1 ppm. Since-the real time
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measurement of total residual chlorine at levels as low as 0.1 ppm is technically
so difficult, the Board believes that the following condition must be imposed. To
ensure this maximum level of total residual chlorine of 0.1 ppm is not exceeded,
the Applicant shall not discharge blowdown from the cooling tower basin during
chlorination and for 1% hours after the termination of each chlorination
period. Applicant already had planned to operate in this fashion, see Appl. Ex.
49, p. 4.5 Since this level will be decreased by dilution with waters of the C&D
Canal, such discharge should have no detectable effect on the biota in the canal.

19. Sulfuric acid and a scale dispersant may be added to the circulating water
to maintain water quality. Evaporation from the cooling towers will concentrate
these chemicals along with the other chemical ions in the canal water (ER
§83.6.1, 5.4.2; FES §3.6). The Applicant concludes and the Board concurs
that, since the discharge plume will occupy approximately 5% of the canal cross
section, the sulfuric acid and scale dispersant discharged will cause a small effect
on nonmotile organisms which pass through the plume but will have an overall
minimal impact (ER §5.4.3). Copper corroded from the condenser tubes will
appear in the blowdown discharge (FES §11.3.3; Tr. 598—-599). Due to the low
salinity in the canal water during the spawning and nursery season for striped
bass and most other fish, the copper concentration will be lowest during this
critical period. The effects of the copper discharged will be sub-lethal and
limited to those organisms that enter the near-field mixing zone, which contains
higher concentrations of copper relative to the ambient water (FES §5.5.2.1 at
5-29).

20. The Applicant and Staff have assessed the potential effect of impinge-
ment of aquatic organisms on the %-inch mesh traveling screens on the Summit
intake structure (Appl. Ex. 6, pp. 2, 20, Figs. 2—5; ER §3.4.2; FES, p. 5-24).
Although no quantitative prediction of its extent can be made, the sustained
swimming speeds of most species commonly found in the canal, including
striped bass, are above 0.5 fps (FES, p. 5-24). In addition, fish escape channels
will be placed ahead of the screens, and there will not be any forebay which
might entrap fish. Because of these factors, both the Applicant and the Staff
concluded that impingement would not be a significant problem at the Summit
station (ER §5.1.6; FES, p. 5-24), and the Board concurs in this conclusion.

21. Passive and substantially passive organisms small enough to pass through
the % inch mesh on the screens will be subject to entrainment; organisms
entrained are likely to suffer virtually 100% mortality as a result of combined
mechanical, thermal and chemical shock. Such organisms include bacteria, algae,
zooplankton, planktonic stages of benthic organisms, and fish eggs and larvae

50n biocidal treatment of circulating water, see ER § §3.6.1, 5.4.2; FES §5.5.2.1, at
5-29. On chlorine, see Supplemental Testimony of NRC Staff on Chlorine Discharge, at 2-7,
10-11 and 13-4; Tr. 541, 1486; Appl. Ex. 49, at 5-7; FES §§5.3.2 at 5-8, 5.5.2.1 at 5-29,
11.3.2,11.3.7.
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and perhaps young juveniles. Given that all types of entrainable organisms
except fish are relatively evenly distributed throughout the canal, the Staff
calculated that, given repeated passes in front of the Summit intake, less than 2%
of such organisms would be entrained; the Applicant also estimated that a small
percentage of such organisms would be entrained (FES, p. 5-20; ER §5.1.7).

22, Of the fish species potentially subject to entrainment, the striped bass is
the only important one that uses the canal to any extent as both a spawning area
and a nursery ground (FES, p. 5-20), although dozens of other fish species, most
common among them the white perch, bay anchovy and spot, are found at
various life stages in the canal, according to sampling data reported by the Corps
of Engineers and the Applicant’s biological consultants, Ichthyological Asso-
ciates (ER §5.1.7; Appl. Ex. 5, Table 3; FES, pp. 5-20—-5-24). The Applicant’s
calculation of entrainment losses to the most valuable of these species other than
striped bass, the white perch, using 1972 and 1973 egg and larval density data
from a sampling station at the proposed intake location, and assumed survival
rates and replacement values, was less than $500 per year (ER §5.1.7) in terms
of equivalent reduction annually to the adult white perch population. No
testimony suggested the likelihood of any irreversible adverse effect to the
populations of these various species, and the Board finds that there will be none.

Effect of Summit Operation on Striped Bass

23. The Summit station intake structure will be located on the south bank of
the Chesapeake and Delaware Canal, approximately two miles east of Summit
Bridge (Appl. Ex. 46, pp. 2, 20, Figs. 2—5). It will be equipped with % inch
mesh traveling screens, through which approximately 42.5 cfs of water on the
average will be drawn during normal operation into the Summit station’s
circulating water system. Intake approach velocity will be approximately 0.44
fps at design low water level using maximum makeup flow rate; with more
normal water elevations and makeup flow rates, the intake approach velocity
will be less (ER §3.4.2; FES, p. 5-25). Aquatic organisms small enough to pass
through the traveling screens would be subject to entrainment (being drawn
through the screens and into the plant’s circulating water system); aquatic
organisms too large to pass through the screens and not sufficiently motile to
escape against the approach velocity will be subject to impingement on the
screens.

24. The potential effects of entrainment of striped bass eggs and larvae in the
Chesapeake and Delaware Canal were evaluated in detail by the Applicant, the
Staff and the State of Maryland on the record in this proceeding. See also ER
§5.1.7, DES §5.5.2.1, FES pp. H-50 through H-55. The importance of the canal
as a spawning site was also recognized by the Environmental Protection Agency,
which recommended that the Applicant explore all viable means for the
reduction of entrainment impacts (FES pp. H-55, 59, 60). In its Final
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Environmental Statement, the Staff calculated that 4.5% of the striped bass eggs
and larvae in the canal might be entrained annually, but stated that because of
several unquantified factors, the figure calculated might be either an overesti-

. mate or an underestimate of the potential loss (FES p. iii). The Board, in a letter
dated July 19, 1974, asked the parties for further illumination of the issue of
entrainment of striped bass eggs and larvae by the Summit Station. The
Applicant and Maryland filed testimony on August 9, 1974, in response to this
request; Staff counsel advised the Board at the hearing session of August 20,
1974 (Tr. 67) that the Staff would not be able to present testimony on striped
bass entrainment at that set of hearings. The hearings recessed on August 22,
1974, for, inter alia, preparation of further testimony on this issue by all parties.
Supplemental testimony filed subsequently by the Applicant, the Staff and the
State of Maryland dealt in detail with the following aspects of the striped bass
entrainment issue: (1) the nature and extent of striped bass spawning in the
canal region; (2) the amount by which the Summit Station’s operation would
likely deplete any year’s recruitment of eggs and larvae produced in the canal
region; (3) the yearly loss caused by the plant measured in pounds of adult
striped bass; (4) the value in dollars per pound of the annual loss of adult fish;
and (5) the cost—effectiveness of various alternatives to reduce any such
impacts. The Applicant’s testimony on these issues was set forth in eight
supplemental testimony filings: Applicant’s Exhibits 45—48 and 54—56. The °
Staff’s supplemental testimony consisted of two filings with errata: the
testimony of Christensen et al. (“Christensen testimony”), relating to biology
and mathematical modeling of entrainment effects, and that of Knighton,
relating to the costs and benefits of mitigating alternatives. Maryland’s
supplemental testimony consisted of four filings: Maryland Exhibits 1 through
4. Crossexamination on this testimony occupied the entire or principal portion
of five hearing days (April 22—-25, May 2) and a portion of a sixth (April 29).
The Boland rebuttal testimony and Perl redirect-rebuttal testimony were
admitted into evidence by the Board following the end of evidentiary hearing
sessions, pursuant to stipulation among the parties (“‘Ruling Admitting Striped
Bass Testimony into Evidence Pursuant to Stipulation. . .,” 3 June 1975).

25. The parties are all in agreement that operation of the Summit Power
Station will not cause irreversible long-term damage to the striped bass
population (Appl. Ex. 48, p. 6; Staff: Christensen et al., pp. xi—xii; Md. Ex. 1, p.
30). The estimated impact as calculated by all parties is of the order of a 1%
reduction or less in the affected population (Appl. Ex. 48, p. 6; Md. Ex. 1, p.
5-6).

26. A loss of this magnitude may nonetheless have substantial economic and
recreational consequences. The principal contentions among the parties center
on:

(a) Whether the loss is in fact negligible due to action of biological
compensatory mechanisms.
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(b) The value in dollars per pound of the potential recruitment to the
fishery destroyed by the plant, if the loss is not offset by compensatory
mechanisms.

(c) The desirability of some alternative intake system or other mitigating
device to further reduce the aquatic impact, based on either a benefit—cost
analysis or on general considerations of placing a limit on the maximum
allowable local entrainment loss within the C&D canal system.

27. The Board directed the following comment to the Staff:

The present treatment of the impact of the plant on striped bass,
characterized as it is by the statement *... [the calculation of the local
depletion factor] may be either an overestimate or an underestimate of
potential loss...” (FES,p.iii), cannot form an adequate basis for the
required environmental assessment. We will need more information on this
matter. (Board letter, dated July 19, 1974).

28. The language cited by the Board was based upon several factors of
importance in the calculation of the local depletion factor which the Staff was
not able to quantify in the FES. (Staff Ex. 1, pp. 5-21-5-22). The factors
identified by the Staff were: (1) enlargement of the canal, (2) possible flow
control structures, (3)age differential at the plant site, (4) uneven lateral
* distribution of larvae in the canal, (5) drift and migration out of the canal and
(6) avoidance of the intake by juveniles. (Id.). The Staff (Christensen, et al.), the
Applicant (Appl. Exs. 45—48) and the State of Maryland (Md. Ex. 1) filed
testimony in response to the Board’s request for further information. In addition
to addressing the local depletion factor, the parties attempted to estimate the
annual loss to the striped bass fisheries and the benefits and costs of alternatives
to mitigate the predicted losses. We will address, below, not only the factors
affecting local depletion, but also the additional matters raised by the parties.

29. The testimony of Staff witness Christensen, et al. (following Tr. 1551)
addressed two major questions:

1.Will the operation of the Summit Station, as proposed by the

Applicant, result in an irreversible reduction in striped bass populations in

the Chesapeake Bay and Delaware Bay system (Chesapeake—Delaware

System)? .

2. What is the likely loss in the total striped bass fishing catch due to the
operation of the Summit Station, as proposed by the Applicant, and what

are the bounds of that loss? (Christensen, pp. ix—x).

30.To answer the first question the Staff employed the following
methodology. (Christensen, p. 1-8). The Staff first developed an estimate of the
annual local depletion factor (LDF) in the Chesapeake & Delaware (C&D) Canal.
(Id.) Then the canal contribution factors to the Delaware and to the Chesapeake
were estimated. (Id.) A lifecycle model was next introduced to assist in
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estimating the long-term impact of the station. (Id.) When the local depletion
factor was multiplied by a canal contribution factor and a scaling factor for
population impact from the life-cycle model, estimates of the effect of Summit
on striped bass populations in Delaware Bay and Chesapeake Bay were
generated. (1d.)

31. The Staff then undertook to calculate the total annual catch of striped
bass that could be lost as a result of operation of the Summit Power Station.
(Christensen, pp. 1-8—1-9).

32.The Staff made three numerical estimates for each of the factors
outlined above (Christensen, p. 1-9). The Case A estimate is the minimum
expected value, the Case C estimate is the maximum expected value, and the
Case B estimate is the arithmetic mean of minimum and maximum expected
values. (Id.) The Board endorses the use of ranges of values in view of the
uncertainties involved in these calculations.

33. Each of the parties to this proceeding has presented at least one model
for estimating the local depletion factor and the resulting loss to the
Chesapeake—Delaware system. Additionally, Maryland provided a description of
a new ‘‘hydrological—biological model” on which it is working (Md. Ex. 1, pp.
14-17, 1-21-1-32), and the Staff commented upon its most recent modeling
work, which involves further modifications to Maryland’s “modified Delmarva
model”. (Tr. 1381).

34. The Staff’s model for striped bass is conceptually a completely mixed,
closed system model of the canal region and the contiguous Elk River region. A
total computational period of 90 days is assumed for the time for striped bass to
develop from eggs to non-entrainable juveniles. (Christensen, pp. 2-10—2-11).

35. The Delmarva model (Appl. Ex. 46) also estimates the production of
striped bass eggs over time in the canal region and a portion of the Delaware
River. The model calculates the number of 91-day-old bass produced with and
without the plant in operation. The difference between these two values is then
taken as the local depletion factor.

36. Maryland’s model (Md. Ex. 1) is a modification of the Delmarva model,
with natural departure of striped bass eggs and larvae from the canal used as a
specific input. When flushing and migration are assumed to be zero this model is

conceptually almost identical to the Staff’s striped bass model and produces
* similar results.

37. Based upon the application of its striped bass model and consideration of
the factors of uncertainty identified in the FES, the Staff concluded that the
local depletion factor would be in the range of 0.5% to 5%. (Christensen, pp.
2-9-2-10). Maryland’s predicted range is 1% to 5%. (Md. Ex. 1, p. 4). The
Applicant’s model produced local depletion factors ranging from 0.171% to
7.467% (Appl. Ex. 46, p. 20), but the Applicant considered 0.995% to 2.002%
to represent a realistic range of local depletion factors. (Id., p. 23).

229



38. The modeling work undertaken by the parties has focused upon the
factors of uncertainty identified in the FES. (Staff Ex. 1, pp. 5-21-5-22). It
now appears that the factors of greatest importance are lateral distribution of
larvae, which would tend to increase the local depletion factor, and drift and
flushing, which would tend to decrease the local depletion factor. (Tr. 1455). In
the Staff’s opinion, if the parties are able to further quantify drift and flushing
as opposed to lateral distribution, the likely effect would be to decrease the local
depletion factor. (Id.).

39. The predominant effect of enlargement of the canal, which has now been
completed, is expected to be an increase in flushing, which would tend to
decrease the local depletion factor. (Christensen, p. 2-2; Tr. 1455). Since the
Staff is not aware of any present plans by the Corps of Engineers to install flow
control structures in the canal, no further consideration was given to the possible
effects of such structures. (Christensen, p. 2-2). We conclude that the parties
have substantially narrowed the uncertainties associated with the calculation of
the local depletion factor. We consider the range of local loss estimated by the
Staff (0.5% to 5%), and substantially concurred in by Maryland, to provide a
workable, reasonable and conservative figure for use in the Board’s environ-
mental assessment. The Applicant’s figure (0.995% to 2.002%) is not so greatly
different for an estimate that includes the consideration of so many variables
(the Staff chose 2.75% as its “baseline” case).

40. Both the Staff (Christensen, Ch. 8) and Maryland (Md. Ex. 1, pp. 58-61)
developed projections of the reduction in yield to the Mid- and North Atlantic
striped bass fisheries due to operation of the Summit Power Station. The first
step in both of these analyses was the determination of the percentage
contribution of the C&D Canal region (including the Elk River) to Chesapeake
Bay striped bass recruitment (Christensen, Ch. 4; Md. Ex. 1, pp. 35-52). The
Staff divided its analysis into three subcategories: (1) the fraction of upper
Chesapeake Bay (above the Bay Bridge) recruitment that originates in the canal
region, (2) the fraction of Middle Chesapeake Bay (including the Potomac)
recruitment that originates in the upper Chesapeake Bay, and (3) the fraction of
the Chesapeake Bay system (including both Maryland and Virginia) recruitment
that originates in the Middle Chesapeake Bay (Christensen, p. 4-1). Maryland’s
analysis was divided into considerations of (1) the contribution of the C&D
Canal region to upper Chesapeake Bay recruitment (Md. Ex. 1, pp. 39-52), and
(2) the contribution of upper Bay spawning to Middle Chesapeake Bay
recruitment. (Id., pp. 36-39).

41.Based on ichthyoplankton and juvenile sampling studies, the Staff
estimated the fraction of upper Bay recruitment that originates in the canal
region would fall in the range of 25% (Case A) to 75% (Case C), with a Case B
value of 50%. (Christensen, p. 4-5). Maryland estimated that the range would be
50 to 100%. (Md. Ex. 1, pp. 51-52). Considering that substantial numbers of
eggs, larvae, and juveniles have been collected in areas of the upper Bay outside
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of the canal region (Christensen, pp. 4-2—4-5), we find that it would be
unreasonable to assign an upper value for the canal contribution to the upper
Bay of 100% and we believe that a reasonable minimum estimate could be as low
as 25%. Accordingly, we adopt the Staff’s estimated range of 25% to 75%.

42, The Staff and Maryland are in substantial agreement on the contribution
of upper Bay spawning to Middle Bay recruitment. The Staff estimated that that
would be in the range of 20% (Case A) to 50% (Case C), with a Case B value of
35%. (Christensen, p. 4-11). Maryland’s estimate was 40%. (Md. Ex. 1, p. 39).
Both estimates are based on commercial catch data for the years 1960—-1972.
(Md. Ex. 1, Tables 4 and 5; Christensen, Tables 4.1 and 4.2). We find that these
estimates are supported by the evidence.

43. Relying on commercial catch data, the Staff estimated the percentage
contribution of the Middle Bay to the entire Chesapeak Bay to be in the range of
60% (Case A) to 80% (Case B) with a Case B value of 70%. (Christensen,
p. 4-11). These estimates are based upon March—April average commercial catch
data, as corroborated by annual data over the period 1952—1971. (Id.) We find
these estimates to be reasonable.

44. By multiplication of the three successive contribution factors, the Staff
derived the overall canal contribution factor to the Chesapeake (CCC). (Id.,
Table 4.3). The values ranged from 3% (Case A) to 30% (Case C), with a Case B
value of 12%. (Id.) We conclude that the Staff’s estimated range for the overall
canal contribution factor to the Chesapeake is reasonable.

45.The Staff, but not the other parties, presented testimony on the
percentage contribution of the C&D Canal region to the Delaware Bay.
(Christensen, Ch. 3). The Staff testified that eggs and larvae have been found in
tributaries to the Bay and in the Bay itself, although the production appears to
be considerably less than in the canal. (Id.) The Staff concluded, and we concur,
that upon the data available it is advisable to allow a range of 25% (Case A) to
75% (Case C) for the canal contribution factor to the Delaware.

46. The Applicant claims that entrainment mortalities of striped bass eggs
and larvae are of no consequence to the fisheries (Appl. Ex. 45, p. 28) because
of natural compensatory processes (Appl. Ex. 42). The State of Maryland found
evidence for compensatory processes, and concluded that these are important in
preventing a reduction in mature females in one generation from producing a
reduction in the size of the next generation of mature females. (Md. Ex. 1, pp.
21.30). But Maryland concluded that there is a direct relationship between the
number of juveniles and the subsequent yield to the fisheries. (Id., pp. 31-35).
This implies incomplete compensation from juvenile to adult. The Staff agrees
that natural compensatory processes operate in striped bass populations, -but
argues that they should not be relied upon to substantially offset entrainment
mortalities. (Christensen, p. 5-7). (Id.) There is some dependence of year class
size on the abundance of spawners and the year class size is largely determined
by the time the young reach a length of 1.5 inches. (Tr. 1441). Furthermore, the
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production of a dominant year class by a relatively small adult stock could be
the result of particularly favorable physical and biological conditions related to
fresh water flow, availability of nutrients, and high productivity in the estuary,
conditions unrelated to the density of striped bass. (Tr. 1443). Also, it is not
known how much compensatory reserve is left in a heavily-fished population,
like the Chesapeake Bay striped bass population. (Id.) Therefore, the Staff
assumed no egg-to-adult compensation to offset entrainment losses and used a
range of values for the scaling factor for yield, the factor that reflects the degree
to which a reduction in the size of the spawning stock affects the size of the
next generation available to the fishery. (Christensen, pp. 5-2, 5-7). The scaling
factor for yield, which is derived from the Staff’s life-cycle model and includes a
density-dependent fishing-mortality function, ranged from a value of 1 (no
compounding of loss through generations) to a value of 2 (partial compounding
of loss). (Id., Table 5.3 and p. 5-9). Given the uncertain capacity of natural
compensation to offset entrainment losses, we agree with the Staff that a range
of values for the scaling factor for yield is appropriate.

47. Having developed estimates of the local depletion factor, the canal
contribution factors to the Delaware and to the Chesapeake, and a scaling factor
for population reduction, the Staff was able to postulate the potential fractional
reduction in Chesapeake and Delaware striped bass populations. (Christensen,
Ch. 6). The resulting values ranged from 0.09% to 8% for the Delaware (Id.,
Table 6.1) and 0.01% to 3% for the Chesapeake. (Id., Table 6.2). The Staff
concluded, and no party disputed, that these fractional reductions in the size of
adult striped bass populations in the Delaware and the Chesapeake will not be
irreversible. (Id., p. 6-3). We agree.

48. The Applicant’s evaluation was based on two approaches, one of them
strictly biological and the other using a mathematical model. The data for both
approaches concerning the quantities of entrainable striped bass eggs and larvae
were taken from the 1973 and 1974 sampling programs of Ichthyological
Associates (I.A.), which measured egg and larval densities at ten sampling
stations over the length of the canal, including one station (Station 4S)
approximately at the proposed location of Summit intake. The I. A, data show,
in general terms, high striped bass egg concentrations in the western end of the
canal at times during spawning season, diminishing as one travels eastward (Appl.
Ex. 45, pp. 12-13). Larval concentrations show much the same geographic
distribution as eggs but are far less numerous (/bid.). Net non-tidal flow in the
canal is eastward, from the Chesapeake to the Delaware, but variable with water
levels and dominated at each tidal cycle by a considerably larger tidal flow. The
net non-tidal flow has been increased in recent years by a program of dredging
and enlargement of the canal. Transport analysis by the Applicant’s hydrological
witness, Dr. Cook, concluded that water particles “originating™ at the proposed
Summit intake location would ultimately exit to the Delaware end of the canal
in over 90% of all cases and in close to 100% of all cases during the months of

232



March through May, when most striped bass spawning occurs. Transport time to
the Delaware was less than 60 hours in 65% of the cases, March to May. Striped
bass eggs are nonmotile, and prolarvae (the first larval stage) virtually so; striped
bass in these stages drift with the current. (Appl. Ex. 47, pp. 1, 4; Tr. 835-40).
Post larvae and small young up to 91 days old, the age at which striped bass are
generally considered no longer susceptible to entrainment, possess limited to fair
motive ability.

49. The Applicant’s biological consultant, Dr. Raney, estimated that the
Summit station would entrain approximately 1.7% of the eggs and larvae carried
past its intake annually, based upon measured mean monthly densities off the
proposed intake location, net non-tidal flow rates and plant intake flow rates
(Appl. Ex. 45, p. 24). Dr. Raney’s opinion was that the effect of entrainment at
these levels would be “miniscule and probably undetectable in the adult
population.” (Appl. Ex. 45, p. 25). Dr. Raney’s conclusion was based on and
illustrated by such factors as the known prolific nature of striped bass (a single
50-pound female can lay nearly 5,000,000 eggs annually); the capacity of
Chesapeake Bay striped bass (caught there and in the Atlantic Ocean) to sustain
increasing commercial and recreational harvest levels (estimated to be in the
range of 30% to 50% of each year class); the fluctuation in size and vitality of
spawn and of year classes; and the apparent independence of size of number of
eggs produced to size of year class. (Id., pp. 7-9, 22; Md. Ex. 1, Table 2, p. 24).
The net effect of such factors may be summarized under the rubric of *“natural
density dependent compensatory mechanisms,” which, in summary, tend to
operate to allow any given species whose population is in equilibrium to
maintain itself at that level despite pressures on it.

50. The Applicant, the Staff and the State of Maryland agree that natural
compensatory mechanisms may exist which could serve to, at least, partially
offset the effects of entrainment (Appl. Ex. 42; Appl. Ex. 45, p. 25; Md. Ex. 1,
p. 18; Tr. 1254; Staff: Christensen, et al., p. 5-7; Tr. 1440, 1443). The parties,
however, are unable to agree as to the extent to which such mechanisms operate,
as to the life stages at which they operate, and as to the extent to which they
should be relied upon to offset the loss of eggs and larvae caused by the Summit
power plant.

51. The Staff and the State of Maryland take the position that there is
insufficient evidence to conclusively determine the extent of compensatory
mechanisms in the early life stages, especially for the larval states (Tr. 1201; Tr.
1254; Tr. 1261; Tr. 1265—1266; Tr. 1279; Tr. 1442—1443; Md. Ex. 1, p. 35).
This is supported by testimony that there is a weak or non-existent relationship
between eggs and subsequent yearclass strength (Md. Ex. 1, p. 28; Tr.
1265-1266; Tr. 1440—1442), but an apparent correlation between fingerlings
of age 3 to 4 months and subsequent yearclass strength (Tr. 821; Tr. 968—969;
Tr.1261—-1264; Tr. 1820; Md. Ex. 1, pp. 32-35).
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52.The Applicant’s position is that the striped bass population has the
capacity, within certain limits, to compensate for an increased rate of mortality
(Appl. Ex. 42, p. 2) and that this compensatory reserve could be relied upon to
offset all the effects of the Summit plant. This conclusion is supported by expert
testimony that there is no known linear relationships between the abundance of
striped bass eggs and larvae and the subsequent yearclass strength (Tr, 816-817;
Tr. 882; Tr. 1009; Tr. 1816—1817; Tr.'1820).

53. As outlined by the Applicant, whose testimony on compensatory
mechanisms was considerably more extensive than that of the other parties, the
effect of such mechanisms is both to restrict the growth of species in the absence
of outside competition for food, habitat and other factors, and to enable the
species to resist the effects of external pressures on it, such as natural or
man-made predation (Appl. Ex. 42; Tr. 864—865, 883—886). Compensatory
mechanisms operate primarily at the earlier, more sensitive life stages of a
species, and the size of the striped bass adult population which will result from a
given spawning effort will be determined by the end of its first year of life (Tr.
872). There is, for instance, little or no relationship between the striped bass egg
population and the size of the resulting year class (Tr. 816817, 1265; Md. Ex.
1., p. 28). The earliest point at which such a positive correlation—and not
necessarily a linear correlation—has been shown to exist has been at the point
where striped bass are one-and-a-half inches long (Tr. 968—969, 1263—1264); at
this point they are three- to four-month old juveniles and considered by all
parties to be beyond the point of entrainability. At earlier life stiges no such
correlation has been shown to exist (Tr. 880—881; 1264); and, in the opinion of
Dr. Raney, the Applicant’s principal biological consultant, no such correlation
could be shown to exist because of the operation of compensatory mechanisms
(Tr. 880—881). Thus, compensatory mechanisms would be expected to operate
during the early life stages in the direction of offsetting the effects of predatory
forces, such as entrainment, on the population of striped bass young.

54, Maryland does not claim that there is any positive—or necessarily
linear—correlation between the population of striped bass organisms during
their entrainable stages and the size of the resulting adult population. It merely
asserts that “there could well be” a linear relationship between egg and larval
entrainment levels and levels of adult population, and limits the role of
compensation to the prevention of compounding of annual entrainment losses,
as a “prudent” position to be taken by the Board (e.g., Md. Ex. 1, p. 35; Tr.
1266). The Staff acknowledges the operation of compensatory mechanisms
(Christensen et al., p. 5-7). Nevertheless, it totally omits natural density-
dependent compensatory mechanisms in calculating survival rates at all life
stages (Christensen et al., p. 5-1), and assumes only that calculated reductions in
striped bass populations will lead to reductions in fishing pressure. This
procedure necessarily results in projecting annual fishing losses at least as large as
entrainment losses (the Staff’s “realistic”” Case B values calculate a fishing loss of
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1.4% per 1% of entrainment loss) [Christensen et al. testimony, p. 5-8; Tr.
1338—1341)]. The Staff takes a “position” that “natural density-dependent
mechanisms ... should not be relied on to significantly offset losses of
intensively harvested species such as the striped bass.” (Christensen et al., p.
57).

55.In view of (1) the universal agreement that compensatory mechanisms
operate, and (2) the uncontroverted testimony that the earliest stage at which
positive correlations have been found between striped bass population size and
resulting adult population size (implying the cessation of operation of natural
density-dependent compensatory mechanisms) is later than the stages of
entrainability, the Board must view the Staff’s position and Maryland’s “prudent
assumption” in omitting entirely the natural density-dependent biological
compensation mechanisms as being a conservative rather than a realistic
approach. A “rule of reason” approach, rather than “the use of the most
conservative assumptions,” should be used in the NEPA analysis of adverse
environmental impacts. Consolidated Edison Company of New York, Inc.
(Indian Point Station, Unit No. 2), ALAB-188, RAI-74-4 323, 358 (April 4,
1974). The Board finds that the Applicant’s evidence that natural density-
dependent mechanisms will probably operate to substantially offset entrainment
losses—as opposed to merely preventing them from being compounded—
makes reasonable and realistic use of existing data and other scientific
knowledge. However, this does not eliminate the need for and desirability of the
monitoring program proposed by both the Staff, and the State of Delaware (FES
pp. iv, v, para. 7, Tr. 1895~1897; §401 FWPCA certif. condit. 2). If the
Applicant is wrong on its “compensatory mechanisms” theory, the fishery is too
valuable a resource to leave to the vagaries of random, non-systematic
observations. For this reason, the Board elects to analyze further the
“conservative” approach of both the Staff and Maryland in attempting to
estimate what the fish loss might be if the compensatory mechanisms do not
work as satisfactorily as the Applicant’s expert expects them to. We do this with
a view toward evaluating the need for, or potesitial value of, the protection to be
afforded by monitoring systems geared to detecting fish population losses.

56. There was substantial agreement between the Staff and Maryland
regarding the contribution of the Chesapeake—Delaware system to the Mid- and
North Atlantic striped bass fisheries. Maryland testifiéd that the contribution of
Chesapeake Bay to these fisheries would be about 60%. (Md. Ex. 1, p. 57). The
Staff estimated that the contribution of the Chesapeake—Delaware system
would be 55% to the North Atlantic and 60% to the Mid-Atlantic sport fisheries
(Case B values). (Christensen, Table 7.3). For commercial catches, the
contribution would be approximately 100% (Case B value) in the area from
Virginia north through Cumberland County, New Jersey and 70% (Case B value)
in the area from Cape May County, New Jersey north through Maine (excluding
the Hudson River, the western half of Long Island Sound, and the New York
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Bight; the contribution to these regions is assumed to be 10%). (Id., pp.
7-1=7-2). We find these estimates (and the ranges of each as set forth by the
Staff) to be supported by the evidence cited by the Staff and Maryland.

57.The Staff and Maryland next developed estimates of the size of the
affected fisheries. (Christensen, Ch. 7; Md. Ex. 1, pp. 53—61). Based on average
commercial catch figures for the period 1961—1969, the Staff calculated a range
of 7,357,000 Ibs. (Case A) to 8,145,000 Ibs. (Case C) for the annual striped bass
commercial catch for the Mid- and North Atlantic fisheries (including the
Chesapeake and Delaware Bays) supplied by the Chesapeake—Delaware system.
(Christensen, Table 7.1). The Case B estimate was 7,751,000 Ibs. (Id.) Maryland
estimated the total Mid- and North Atlantic commercial catch (including
Chesapeake Bay) to be 7,900,000 lbs. annually. (Md. Ex. 1, p. 5, and Table 9).
For sport catch, the Staff estimated a range of 14,640,000 Ibs. (Case A) to
21,511,000 Ibs. (Case C). (Christensen, Table 7-3). Case B was estimated to be
18,076,000 Ibs. (Id.) Maryland estimated a recreational catch of 22,000,000 lbs.
(Md. Ex. 1, p. 5, and Table 9). In calculating these figures the Staff multiplied
the reported catch from angler surveys by 0.5 for “‘exaggeration tendencies”
(Christensen, pp. 7-6—7-8) and Maryland multiplied by 0.4 (Md. Ex. 1, Table 9).
We find the estimates provided by both the Staff and Maryland to be reasonable.

58. The final step in the analyses conducted by the Staff and Maryland is the
calculation of the potential reduction in yield to the striped bass commercial and
sport fisheries due to operation of the Summit Power Station. By use of a
formula utilizing the local depletion factor, the canal contribution factor, the
system depletion factor, the scaling factor for yield, and the system depletion
factor for yield, the Staff has calculated Case A, B, and C estimates of potential
total catch lost annually. (Christensen, Table 8.2, pp. A-4, A-5). The Case B
estimate is approximately 200,000 Ibs. (Christensen, Table 8.2). This estimate
has been generated by taking the arithmetic average of upper (Case C) and lower
(Case A) expected values for the individual factors. (Id., p. 8-9). The Staff
considers that Case B represents the magnitude of the likely loss, but that the
“true” loss value is more likely to fall below than above this value. (Id.) The
Staff considers the Case A loss (7,000 lbs.) to represent a reasonable lower
bound (Id., Table 8.1, and p. 8-8); the Case C loss (1,100,000 1bs.) an absolute
upper bound. (Id., Table 8.3 and pp. 8-8—8-9).

59. Maryland approached the problem somewhat differently than the Staff,
Maryland generated an estimate of the upper Chesapeake Bay striped bass
recruitment to the Mid- and North Atlantic fisheries, excluding Chesapeake Bay.
(Md. Ex. 1, Table 10). This calculation results in 4,718,000 lbs. of sport catch
and 2,172,000 Ibs. of commercial catch contributed by the upper Bay. (I1d.)
Applying a range of local depletion factors (1%, 2.5%, and 5%) and contribution
factors of the canal region to the upper Bay (50% and 100%) yielded annual
losses ranging from 34,500 Ibs. to 345,000 Ibs. (Id., Table 11).

60. In discussing the Applicant’s Delmarva Model earlier, we noted that it
generated directly an estimate of the number of 91-day-old striped bass
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entrained by the plant. Applying the model, the Applicant derived an average
annual loss of eggs and larvae equivalent to 74,900 91-day-old larvae. (Appl. Ex.
48, p. 14). This, the Applicant testified, is equal to 7,490 three-year-old striped
bass each of which weighs an average of two pounds. (1d.). The result, therefore,
is a loss of 14,980 pounds of three-year-old striped bass. (Id.).

61.We have, then, before us for consideration the Staff’s, Maryland’s, and
the Applicant’s estimates of the average annual loss of adult striped bass as a
result of operation of the proposed Summit Power Station:

Average Annual Loss Source of

(Pounds of Striped Estimate Comments
Bass) (Testimony) (from Source)
14,980 . Appl. Ex. 55, Average hypothetical
p. 14 loss per year of two-

pound (3-year-old)
striped bass. Page 26—
probably an overestimate

Range from 34,500 Md. Ex. 9, See also Table 11,
to 345,000 p. 60 p- 61
7,000 Christensen, Case A;reasonable
p. xii (Staff) lower bound. From
Table 8.1.
200,000 Case B; magnitude of

likely loss. True

loss more likely to

be below than above

this figure. Rounded

from Table 8.2.
1,100,000 - Case C; absolute upper

bound. Rounded from

Table 8.3.

62. We conclude that sufficient information has now been provided in the
record of this proceeding for this Board to make an informed independent
judgment as to the potential impact of entrainment of striped bass by operation
of the Summit facility. We find that the Delmarva model rests upon assumptions
regarding (1) egg production, (2) natural survival rates, (3) durations of life
stages, (4) sampling gear efficiency, and (5) uniformity of densities. (Christen-
sen, p. 2-14; Md. Ex. 1, p. I-15). These assumptions are reflected in the predicted
quantity used in the denominator in the Applicant’s model. (Christensen, pp.
2-13-2-14). By using measured larvae densities as the basis for its denominator,
Maryland has attempted to avoid dependence on assumptions as to egg
production, natural survival rates, and sampling gear efficiency. (Md. Ex. 1, p.
I-15). As Maryland recognizes, its modified Delmarva model is actually an
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extension of the Staff’s striped bass model. (Id., p. I-16). We find that both the
Staff’s and Maryland’s modeling work have generated what appear to be
somewhat conservative, but reasonable, ranges of estimated average potential
annual losses to the fishery. We prefer to use the Staff’s range because it is based
upon ranges for each of the subsidiary components in the calculation. (See, for
example, Christensen, Table 4.3). We have, accordingly, used the Staff’s Case B
estimate of 200,000 Ibs. average annual loss in the benefit—cost discussion. (We
find that the Staff’s “Case C” approach would violate the “Rule of Reason”
approach, i.e., that it would unnecessarily lock us into an evaluation based on
the “‘most conservative assumption” possible—an evaluation not required by
NEPA. See Con. Edison (Indian Pt. 2), ALAB-188, supra, at 358). We recognize,
as the Staff itself acknowledges, that the “true” loss is more likely to be below
than above this figure (Id., p. xii), but believe that use of a conservative value is
appropriate in this aspect of the benefit—cost analysis.

Benefit—Cost Analysis of Potential Fish Loss
Due to the Summit Intake

63. A principal issue in this proceeding has been the appropriate valuation of
recreationally-caught striped bass. There was greater agreement among the
parties concerning the valuation of commercial catch. The Staff testified that the
retail market price of striped bass of $1/lb. (adjusted to $1.16/Ib. to reflect
inflation between 1973, when the estimate was generated, and 1975) should be
used. (Knighton, Tr. following 1551, p. 5). Maryland acknowledges “the
approximate $1/Ib. retail price”, but considers that only $0.50/Ib. represents
“‘use value™ which it defines as the benefit or satisfaction derived from the
acquisition or consumption of the fish, less the satisfaction that could have been
obtained had the same resource of time, money, and equipment been devoted to
the next most productive activity (“‘the opportunity cost™). (Md. Ex. 1, pp. 68,
72). In order to arrive at the use value of commercially-harvested striped bass,
Maryland has had to determine the opportunity cost of the people who caught,
processed, transported, sold, stored, prepared, served, and consumed the fish.
(Id. . ., pp. 69—72). The Applicant has testified that several recent valuations of
striped bass have placed values of from $0.30 to $0.50/Ib. for commercial catch
(reflecting the dockside price). (Appl. Ex. 48, pp. 9—11). Nevertheless, the
Applicant argues that any apportionment of striped bass loss between
commercial and sport fisheries would be arbitrary and, therefore, assigns a $1/1b.
value for striped bass, however caught, which apparently represents an averaging
of commercial and sport values. (Id., pp. 13—14). Based on data discussed above,
which indicates that reasonable estimates of the relative size of the sport and
commercial striped bass fisheries can be developed, we conclude that it is
appropriate to assign different values to recreationally- and commercially-caught
striped bass. We further conclude that the retail price (approximately $1/lb.
presently) reflects the valuation added by the fisherman, the middle-men, and
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the retailer, and is, therefore, a sound basis for valuing commerclally-caught
striped bass.

64. As noted above, the Applicant advanced an argument that different
values should not be assigned to commercial and sport catch because of the
unreliability of catch data, but, rather, that a value of $1/1b. should be assigned
to striped bass, however caught. (Appl. Ex. 48, pp. 13—14). The Applicant
subsequently advanced, as an alternative approach for placing a value on the
diminution in the recreational striped bass catch which might be caused by
operation of the proposed facility, the theory of “consumer surplus™. (Tr.
1015-1041; Appl. Ex. 55, Tr. following 1972). Consumer surplus is the
“value”, in this case the value attributed to a day of recreational fishing for
striped bass, which a fisherman enjoys over and above the actual costs the
fisherman incurs for that day of fishing. (Appl. Ex. 55, p. 2). The theory is based
upon the premise that this psychological value of the.recreational fishing
experience decreases with each additional day of fishing, until some point at
which the fisherman perceives that the psychological value of fishing is worth
less than his actual out-of-pocket expenses. (Id.) Fixed costs (such as those
already incurred in purchasing fishing equipment, clothes, boats, etc.) are not
even considered because they do not influence the fisherman’s decision to
engage in additional days of fishing (Id., pp. 5—6; Tr. 1019-1026).

65. The Applicant thus has attempted to quantify the value of fishing to a
sport fisherman by noting the statistics of behavior as costs of fishing and fishing
opportunities change. Both by quantifying the cost of a fisherman-day and the
average amount of fish caught, and by attempting to estimate the statistical
reduction in fishing as fish become less available, the Applicant generated
numbers for the worth of sport fish of the order of less than a dollar per pound.

66. The Staff and the State of Maryland both generated proposed values
around $5 per pound, using somewhat less sophisticated approaches based upon
total expenditures and total fish caught.

67. The Board feels that any of these techmques are so subjective and so
poorly developed as to be mere qualitative indicators. However, even such
qualitative indicators may be of value in striking what is patently a subjective
balance in costs versus benefits. While we do not place great reliance on the
actual numbers, we feel that $5/Ib. probably overvalues the sports fishery and
$1/Ib. probably undervalues it. A value for the commercial catch of $1/1b. seems
reasonable.

Proposals to Mitigate Potential Fish Losses

68. We turn next to a consideration of the various means which have been
proposed by the parties to mitigate the potential impact on striped bass, should
such measures prove necessary. Proposals included replacement of eggs and
larvae entrained, stocking of the canal region with artificially-reared juveniles, a
leaky breakwater, a groundwater intake, microdrums, a fast filter system,
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moving the planned intake eastward on the canal, and taking makeup water from
the discharge of the Applicant’s Delaware City power plant. (Tr. 1042-1117,
1341-1376, 1463—1478, 1811—1814). The costs and effectiveness of the leaky
breakwater, groundwater intake, microdrums, and fast filter system were not
discussed at the hearing.

69. The Applicant claimed that the least costly and most effective means of
mitigating potential impact to the striped bass fishery due to entrainment at the
Summit Power Station is to stock the canal with eggs, yolk sac larvae, and
postlarvae, and/or perhaps with juveniles. (Tr. 1115-1116; Appl. Ex. 54). The
claim that this is the least costly alternative is not in dispute. What is not at all
certain is that this is the most effective means of mitigating impact. The survival
of hatchery-reared striped bass in an estuary, compared to the survival of wild
fish, is also unknown, even though at least one attempt has been made to
determine it. (Tr. 1848—1854).

70. Since the effectiveness of stocking eggs, larvae, and juveniles is not at this
time obvious, it cannot be said that this means of attempting to mitigate fishery
losses is clearly the most effective. It does appear, however, to be among the less
costly alternatives, and we, therefore, conclude that the Applicant should give
serious consideration to its use, should that prove necessary. (Tr. 1115, 1895,
1941-1945).

Analysis of Possible Alternative Intake Locations

71. Testimony was submitted by each of the parties on (1) alternative
locations of the intake on the canal to the east of the location proposed by the
Applicant and (2) use of Delaware City discharge water for makeup water
required by Summit. (Appl. Ex. 48, pp. 15, 25; Knighton, pp. 6—-11; Md. Ex. 1,
pp. 80-88). All of the parties agreed that each of these alternatives would involve
lower entrainment losses than the Applicant’s proposed intake. (Appl. Ex. 48,
Table III; Knighton, Table IV; Md. Ex. 1, p. 80). The parties did not, however,
agree on the benefit—cost balance associated with these alternatives.

72. The Applicant’s analysis based on its calculations of the monetary cost
of alternative intakes, its calculations of entrainment losses, and an estimated
value of $1/Ib. of striped bass lost to the fisheries due to entrainment by the
Summit facility, indicated that none of the alternatives would be justified on a
benefit—cost basis. (Appl. Ex. 48, pp. 22-25). Maryland argued that the
Delaware City alternative appeared to be reasonable on an economic basis. (Md.
Ex. 1, p. 88). The Staff’s position was that Delaware City appeared to have the
most favorable benefit—cost ratio among the alternative intake regimes reviewed.
(Knighton, Table VI on p. 10). The Staff’s balance, however, utilized the value
$5/1b. for sport fish, a value that the Board feels is too high. Further, in view of
additional considerations (uncertainties in the Staff’s Case B estimate of fishery
losses, land acquisition costs, tunneling costs, costs associated with crossing
wetlands, possible impact of the Delaware City intake on the Delaware fishery,
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and the questionable reliability of the Delaware City alternative), we have
concluded that any apparent advantage of the Delaware City alternative is, at
this time, outweighed by the uncertainties in the benefit—cost calculation. This
ultimate conclusion agrees with that of the Staff. (Knighton, p. 11; Tr.
" 1328-1337).

73. The Applicant has outlined in testimony (Appl. Ex. 48, pp. 18~-21, Tr.
1045-1048, 1061-1069, 1475, 1478) the operational difficulties inherent in
full-time reliance on the existing intakes at the Delaware City Power Plant. These
difficulties led it to conclude that if use of the Delaware City intake were
required (a position it does not accept), it would also build the intake currently
planned on the canal, for use in the majority of the year, when spawning was not
taking place (Id.). The Staff’s evaluation of the Delaware City intake gives no
indication of having taken account of these operational problems (Knighton
testimony, pp. 8, 11), though the Staff found that sufficient uncertainties
surround Delaware City to offset any apparent present advantages (Id., p. 11).
Maryland’s testimony (Md. Ex. 1, pp. 80—81) similarly did not evaluate the
operational problems of the Delaware City intake location.

74.1In essence, the Applicant’s operational difficulties with Delaware City
may be characterized as an extreme reluctance to make the water supply for
Summit, its largest, newest base load plant, permanently and entirely dependent
on the continued operation of a distant intake built to serve plants more than 20
years older than Summit and not even owned by the Applicant. Getty Oil
Company owns the intake (Appl. Ex. 48, p. 18), which is not even connected
directly to the Delaware City plants (Tr. 1060). Getty also has an option to buy
the Delaware City plants themselves from the Applicant at five-year intervals
(Tr. 1063). Because of the greater age of the Delaware City complex (built
1958—1961) (Appl. Ex. 48, p. 19; Tr. 1061—1062), Getty lacks the incentive to
maintain it in the fashion that the Applicant would want for the Summit water
supply (Tr. 1063). Getty has also apparently indicated its readiness to shut down
the Delaware City complex even prior to the end of its useful life, for reasons
unrelated to the matter at hand (Tr. 1064). Added to these are such possible
problems as fires or other accidents at the Delaware City complex (Appl. Ex. 48,
p. 19, Tr. 1106), and licensing and right-of-way difficulties associated with
pipeline construction or with physical modification of the Delaware City intake
to ease existing problems (Tr. 1049, 1478).

75.The Applicant does not object to use of pipelines as such: it evaluated
one for its proposed Denton site (an alternative to Summit); but there it would
have had control over the pipeline and the associated intake (Tr. 1068—1069).
Nor does the Applicant oppose the concept of multiple use of intake water when
feasible: such an arrangement will be used at its Indian River plant (Appl. Ex.
48, pp. 18—19). The Applicant’s opposition to full-time use of Delaware City is
based on its prudent judgment that the likelihood of obtaining adequately
reliable service from it is unsatisfactorily low to serve its newest, largest base
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load facility (Appl. Ex. 48, p. 19; Tr. 1062). This is a judgment almost uniquely
within its province, and is not opposed by any testimony on point.

76. The Board finds the Applicant’s operational arguments against full-time
reliance on the Delaware City intake convincing even if, as is unlikely, its use
were to be found justifiable in cost—benefit terms; and finds that the Delaware
City intake would not impose zero entrainment costs over the life of the Summit
plant, as had been assumed by the parties; and that, consequently, its use in the
form proposed by the State of Maryland cannot be justified on the present
record.

77. To resolve some of the uncertainties in the potential fish loss aspect of
the benefit—cost calculation, as affected by the proposed intake structure and
location, the Staff proposed the following construction permit condition:

The Applicant, during his preoperational environmental studies, shall

attempt to determine if larvae and young juvenile striped bass are

concentrated at banks or shallows in the canal during specific life stages. In
addition, the interchange of larvae and young juveniles between the canal
and contiguous waters and the relationship between age and geographical
location in the canal region shall be studied by the Applicant in an effort to
quantify factors discussed in Section 5.5.2.1 of the Final Environmental
Statement. These studies will be carried out in accordance with a study plan
which has been approved by the Staff. If the application of the results of
these studies indicates that the local depletion factor (LDF) for the striped
bass is greater than 5%, the Applicant shall propose, and be prepared to
implement, measures to reduce such losses. If the local depletion factor
indicated is between approximately 2.75% and 5% the Applicant shall.
propose mitigation measures with their cost and technical basis for
consideration by the Staff in determining the degree of mitigation which is
appropriate. The Applicant shall report to the Commission the results of
these studies and mitigating considerations, as appropriate, within 18 months
of issuance of these construction permits (Knighton, pp. 11-12, as amended
at Tr. 1895--1897).

78. At the hearing the Staff presented a detailed outline of the study
program to be undertaken by the Applicant pursuant to the proposed condition.
(Tr. 1297-1302). The Applicant has agreed to undertake this program. (Tr.
1297). The Staff further stated that the final details of the study plan would be
settled only after discussions with the interested states. (Tr. 1390). The study
program is particularly designed to narrow the uncertainties associated with
flushing and lateral distribution which the Staff believes to be the predominant
factors in determining the local depletion factor. (Tr. 1455). The Staff testified
that it is continuing to refine the model which will be used in the study program.
(Tr. 1381, 1455-1459). Although this model is still in the process of
development, the Staff expressed confidence that the model will be able to
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quantify the factors of uncertainty (i.e., flushing, lateral distribution, gear
avoidance, and age differential). (Tr. 1381).

79. The Staff testified that if the results of the study program indicated that
the local depletion factor was greater than 5%, the Applicant would be required
to institute mitigating measures. (Tr. 1898). If the study should indjcate LDFs in
the range of 2.75% to 5% the Applicant would be required to propose mitigating
measures, with their costs and technical bases, for consideration by the Staff in
determining the degree of mitigation which is appropriate. (Tr. 1898—1899,
1939). The Staff testified that the 2.75% level was chosen because it represented
the Staff’s Case B loss value. (Tr. 1944). We conclude that the Staff’s proposed
condition is likely to narrow the uncertainties associated with the calculation of
the local depletion factor and hereby impose it as a condition upon any
construction permits which may issue.

80. Maryland criticized the Staff’s benefit—cost analysis for alternative
intake locations on the basis that it did not include any allowance for inflation
in the value of the fish loss. We are unable on the record before us to predict the
rate of future inflation or to conclude that fish will inflate at the same rate as
capital and operating costs. (See: Tr. 1916—1918). Furthermore, we do not
consider it necessary to determine an exact benefit—cost ratio for the alternative
intakes. We expect that the local depletion factor study program will
substantially narrow the uncertainties and enable the Staff to make a more
precise benefit—cost analysis. We have noted the range of benefit—cost ratios
generated by Maryland (Md. Ex. 3, p. A-5) and cannot say, recognizing the many
uncertainties that go into the ratio, that any of those values persuades us that
the intake must be moved at this time.

81. Another intake modification was proposed in this proceeding: the
Applicant has proposed that the intake not be a shoreline intake as originally
proposed, but rather that the intake structure protrude into the canal. (Appl.
Ex. 46, p. 20, Figs. 2 and 4). Since the Staff’s analysis of entrainment impact
was based on the shoreline originally proposed (Staff Ex. 1, p. 3-4), this
proposed modification has not yet been reviewed by the Staff pursuant to
proposed condition 7(g) in the FES; (Staff Ex. 1, p. V) condition 7g is one of
the several conditions authorized by the Board in the “Conclusions of Law”
portion of this Initial Decision.

Transportation of Nuclear Fuel To and From
the Summit Power Station

82. The Board addressed two inquiries to the parties on the transportation of
nuclear fuel to and from the Summit Power Station. The first inquiry questioned
whether the exposures and hazards associated with the shipping of HTGR fuel
are the same as for light water-cooled reactor (LWR) fuel. The second inquiry
contained three subparts: (1) whether spent fuel would traverse Lum’s Pond
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State Park and, if so, did the accidental and normal exposure estimates make
allowance for the possibly curious onlookers in the park, (2) whether any
exposure could be expected in a transport accident and from what source, and
(3) how great a residual risk of unauthorized diversion of fuel would exist, given
compliance with 10 CFR Part 73.

83. The Staff and Applicant presented testimony in response to the Board’s
comments. Staff witness Barker testified that in his opinion the Staff’s
“Environmental Survey of Transportation of Radioactive Materials To and From
Nuclear Power Plants” (WASH-1238, December 1972, which was prepared under
his supervision) could be appropriately applied to the transportation of HTGR
fuel, although the Survey was undertaken for LWRs. (Barker, Addendum 9, p.
3). The shipping distances and frequencies in WASH-1238 were averages for the
39 nuclear power stations surveyed, which included one HTGR. (Id., pp. 3—4).
Since these nuclear power stations are spread throughout the United States, the
average figure is considered representative of shipping distances to and from the
Summit site. (Id.) Similarly, the frequency of shipments surveyed in WASH-
1238 represented the average for the stations surveyed and the frequencies for
Summit fall within the range reported for LWRs surveyed. (Id., pp. 4-5). We
conclude that the shipping distances and frequencies reported in WASH-1238 are
applicable to Summit. .

84, The Board also queried whether it is appropriate to use release estimates
based on the LWRs studied in WASH-1238, since those estimates assume escape
of water coolant and isotopes and gases associated with LWR fuel. Barker
testified that an accidental release from an HTGR fuel cask is less likely than
from an LWR fuel cask because (1) the coolant is in a solid, rather than a liquid
form (Tr. 517-518), (2) greater physical restraints are provided by the matrix of
the HTGR fuel (Tr. 518; Barker, p. 5), and, unlike an LWR cask, an HTGR cask
does not have a pressure release valve. (Tr. 518). While the types of radioactivity
that could escape would differ somewhat from those associated with LWR fuel,
the more hazardous isotopes, such as plutonium and uranjum-233, would not be
released because of the physical restraints provided by the matrix of the fuel
itself. (Id. at 5). The physical configuration of the fuel in transport was
described in the Applicant’s Supplemental Testimony on Transportation of
Nuclear Fuel To and From Summit Power Station (Appl. Ex. 6 incorporated at
Tr. following 123, admitted at Tr. 129, pp. 5—6, 10—12) and in the PSAR
(Appl. Ex. 2) at §3.8.1 (fresh fuel) and §3.8.2 (irradiated fuel). We conclude
that the release estimates of WASH-1238 can be appropriately, and conserva-
tively, applied to transportation of Summit fuel.

85. In response to the Board’s question whether spent fuel would normally
traverse Lum’s Pond State Park, the Applicant testified that the railroad line on
which spent fuel will be transported does not traverse the park, though it does
pass along the park’s eastern boundary. (Appl. Ex. 6, p. 8). In any event, the
WASH-1238 exposure estimates used by both the Staff and Applicant do take
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into account curious onlookers who might walk up to a railway car carrying
spent fuel while it is temporarily stopped on the tracks. (Barker, p. 7; Appl. Ex.
6, p. 8).

86. The Board next inquired whether any exposure could be expected in a
transport accident and, if so, from what source. Staff witness Barker testified
that crews clearing an accident site could be exposed to radiation levels of 50 to
1000 mrems/hr because of the higher radiation levels permitted close to the
surface of the cask. (Barker, p. 8). The period of exposure would, however,
likely be brief. (Id.) Also, in the extremely unlikely event of an accident more
severe than hypothesized, a limited amount of radioactive gas might escape and
could result in small exposures. (Id.)

87.In its final question on transportation of fuel to and from the Summit
facility, the Board asked for an estimate of the residual risk of unauthorized
diversion, assuming compliance with 10 CFR Part 73. The greatest threat of
diversion exists during the shipment of fresh fuel, which contains fully enriched
uranjum (i.e., uranium containing more than 90% U-235). (Barker, pp. 8—9;
Appl. Ex. 6, p. 10). Fresh fuel being shipped to Summit will be required to meet
the requirements of 10 CFR Part 73, in addition to 10 CFR Part 70 pertaining
to the issuance of licenses for, inter alia, transport of special nuclear material
(SNM). (Barker, p. 9). Part 70 requires an applicant for a license to (1) prepare a
plan for protection of SNM in transit and submit the plan to the Staff for
approval and (2) provide appropriate physical protection during transit. (Id.)
Part 73 requires additionally (1) armed guards, (2) radiotelephone communica-
tions, (3) no scheduled intermediate transfers and (4) identifying letters or
numerals on tops and sides of vehicles. (Id.) The extreme difficulty of extracting
U-235 from the fuel matrix serves as a further deterrent to unauthorized
diversion. (Appl. Ex. 6, pp. 10—14). Based on the factors enumerated above, the
Staff (Barker, p. 13) and the Applicant (Appl. Ex. 6, p. 14) conclude, and we
concur, that the residual risk of unauthorized diversion of fresh fuel being
shipped to the Summit facility is extremely low. Considering the high radiation
levels (Appl. Ex. 6, p. 10; Barker, p. 9) and the size, weight, and immobility of
the rail car used (Appl. Ex. 6, pp. 11-12, and Fig. 2), we conclude that the
residual risk of diversion of irradiated fuel is even more remote. High radiation
levels are also a deterrent to any potential diversion of radioactive wastes
shipped from Summit. (Appl. Ex. 6, p. 10; Barker, p. 9).

Environmental Impacts Of The HTGR Fuel Cycle

88. The Staff (Hill and Haws, Tr. following 1671) and the Applicant (Appl.
Ex. 62, Tr. following 1601) presented testimony on the environmental impacts
of the HTGR fuel cycle. The HTGR being a relatively new commercial
technology, the Staff’s testimony represented its first public assessment of the
HTGR fuel cycle impacts. (Hill, p. S-1). Accordingly, the Staff addressed the
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topic in some depth. The Staff investigated the environmental impacts associated
with uranium mining, uranium milling, uranium hexafluoride production,
uranium enrichment, thorium production, the preparation of fuel elements,
commercial waste burial, storage of irradiated fuel from Summit, and transporta-
tion between the above-enumerated fuel cycle facilities. (Hill, passim). Trans-
portation of fresh fuel to Summit and irradiated fuel and wastes from Summit
was considered in separate testimony filed by the Staff in this proceeding.) The
Staff’s fuel cycle study was based upon the production of an initial core for one
of the two Summit units. (Hill, p. S-1). Since subsequent annual reloads
(approximately one-fourth of a Summit core will be replaced annually) will
require only approximately 40 percent of the initial requirements of highly
enriched uranium and roughly one-fourth of the initial amount of thorium, this
approach provides a conservative estimate of the average annual environmental
considerations. (Id.) The environmental impacts of the Summit fuel cycle are
summarized in the Staff’s Table S-3. (Hill, pp. S-8—S-10). The Staff then
compared the environmental impacts from Table S-3 with the environmental
impacts associated with operation of the Summit Power Station, itself (two units
versus two initial cores). (Guberman, Tr. following 1673, Table 2). On the basis
of this comparison and the benefits of the Summit facility set forth in Section
10 of the FES (Staff Ex. 1), the Staff concluded that the environmental impacts
of fuel cycle activities supporting production of initial cores for the Summit
units are small when compared to the overall benefit—cost balance for the
Summit Power Station (Guberman, p. 3).

89. The results of the Applicant’s investigation of the environmental impacts
of the HTGR fuel cycle (Appl. Ex. 62, Table 2, pp. 9—11) are in substantial
agreement with the Staff’s conclusion. The Applicant’s calculations are for an
annual fuel requirement (AFR), rather than the initial fuel load used by the
Staff. (Id., p. 4). The Applicant has, however, introduced an element of
conservatism into its calculations by basing it upon a hypothetical 1,000 MWe
HTGR (each Summit unit is rated at 770 MWe). (Id.) A second element of
difference between the Staff’s and the Applicant’s analyses is that the Applicant
has included reprocessing of irradiated fuel and fabrication of recycle fuel in its
study. It is the Staff’s position (Tr. 769—770), and the Applicant concedes
(Appl. Ex. 62, p. 2), that use of recycle fuel at Summit cannot commence until
Staff approval has been obtained. Furthermore, the Applicant admitted that
facilities for reprocessing spent fuel from Summit and for fabricating recycle fuel
do not presently exist, nor are they yet under construction (Tr. 1733—1734).
We conclude that the Staff’s testimony includes consideration of all of the fuel
cycle steps that are appropriate for consideration upon this application. The
environmental impacts associated with the reprocessing and refabrication steps
will be considered in later proceedings. (Tr. 769—770). Upon consideration of
the testimony filed by the Staff and the Applicant, we further conclude that the
incremental environmental impact of the fuel cycle activities supporting Summit
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is small when compared to the overall benefit—cost balance for the Summit
facility and does not tip the balance against construction of the facility.

Emergency Planning

90. While emergency planning is not technically a subject for determination
at the environmental and site suitability phase of this proceeding, New Jersey
did file testimony concerning its state plan for responding to emergencies at
nuclear facilities. (New Jersey Exs. 1 through 4). The testimony was offered to
indicate that should an emergency arise at the Summit facility, a plan exists to
handle that contingency within New Jersey provided that state receives prompt
notification. (Tr. 210). Testimony by the Applicant indicates that it will notify
the radiological health authorities of the States of Delaware, New Jersey,
Maryland, and Pennsylvania should any emergency arise which might have
off-site consequences. (Appl. Ex. 2, §13.3.11.4, p. 13.3-14). The acceptability
of the Applicant’s emergency plan is a subject for determination in the
radiological health and safety phase of this proceeding.

Environmental Summary

91. Based on the entire record, the Board finds that the environmental and
economic benefits from the construction of the Summit facility, particularly the
necessity for the Applicant to supply electrical power to meet the demand and
expected growth in electrical use within its service area (FES § §8.2, 8.4, 8.5),
will be greater than the environmental and economic costs that will necessarily
be incurred by construction and operation of the facility. Therefore, the Board
finds that the balance between the benefits and costs involved in the
construction of the Summit facility favors granting the construction permit for
the facility. ’

92. Further, independently considering the final balance among conflicting
environmental factors set out in the record in this proceeding, the Board finds
that the appropriate action to be taken is to authorize the granting of the
construction permit for the Summit Power Station, Units 1 and 2, if such action
is also found to be warranted following completion of the health and safety
portion of this proceeding.

93. The Board finds on the record in this proceeding that a systematic,
interdisciplinary approach has been employed in the environmental (NEPA)
review of the proposed Summit Power Station, that environmental factors have
been given appropriate consideration in decision-making along with technical
and other considerations, and that evaluation of alternatives to minimize
environmental impacts and suitable cost—benefit analyses, as required by NEPA
and 10 CFR Part 51, have been conducted.
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The State of Delaware’s §401 Conditions

94. Delaware has imposed two conditions on its issuance of the §401
FWPCA water quality certification.® The first relates to chlorine concentrations
and is not in issue. The second, relating to monitoring for substantial adverse
effects of the intake structure on the striped bass population and corrective
measures, is attacked by the Applicant as going beyond the permissible scope of
the State’s conditioning authority under §401, since the condition relates to the
intake rather than the plant discharge.

95, The Applicant cites the Appeal Board’s decision in FitzPatrick? as
decreeing *“‘the manifest duty”™ of a hearing board to disregard any State
conditions not expressly and solely related to water quality. However, we do not
read FitzPatrick to be so restrictive. A careful reading of the Appeal Board’s
language in that decision together with the wording in § §511(c)(2)(A) and
316(b) compel us to conclude otherwise. §511(c)(2)(A) of the FWPCA states as
follows:

(2} Nothing in the National Environmental Policy Act of 1969 (83 Stat.
852) shall be deemed to—

(a) authorize any Federal agency authorized to license or permit the
conduct of any activity which may result in the discharge of a pollutant into
the navigable waters to review any effluent limitation or other requirement
established pursuant to this Act or the adequacy of any certification under
section 401 of this Act;. .. [Emphasis added.] .

FWPCA §316(b) states:

(b} Any standard established pursuant to section 301 or section 306 of
this Act and applicable to a point source shall require that the location,
design, construction, and capacity of cooling water intake structures reflect
the best technology available for minimizing adverse environmental impact.

96. Accordingly, we hold that both of Delaware’s conditions expressed in its
§401 FWPCA water quality certificate must be included as conditions in any
Federal permit or license for construction or operation at the proposed plant
site.

¢Since receipt of a copy of the §401 certificate, the Board has received from the
Deputy Attorney General of the State of Delaware a correction to the chlorine portion of
the certificate, as follows: “free residual chlorine™ should read “total residual chlorine,” in
paragraph number 1. See Appl. Ex. 70A.

"Power Auth. of the State of N. Y., et al (FitzPatrick Nuclear Plant), ALAB-173,
RAL-74-1, 45, 50-51 (Jan. 29, 1974).
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III. CONCLUSIONS OF LAW

97. The Board has given careful consideration to all of the documentary and
oral evidence presented by the parties. Based upon our review of the entire
record in this proceeding and the foregoing findings, and in accordance with
§50.10(e) and 10 CFR Part 51 of the Commission’s regulations, the Board has
concluded as follows:

(1) The certification from the State of Delaware issued to the Applicant
on June 12, 1975 (the 8401 certification) meets the requirements of
Section 401(a)(1) of the Federal Water Pollution Control Act Amendments
of 1972 (FWPCA).

(2) The two conditions imposed by the State of Delaware in the §401
FWPCA certification must be incorporated as conditions to any construction
permits issued hereunder as well as subsequent operating licenses issued to
the Applicant for this plant site, pursuant to the provisions of Section
401(d) of the FWPCA.

(3) The environmental review conducted by the Staff pursuant to the
National Environmental Policy Act of 1969, as presented in the FES (Staff
Ex. 1) and the Staff’s supplemental written and oral testimony in this
proceeding, has been adequate.

(4) The requirements of Section 102(2)(A), (C) and (D) of the National
Environmental Policy Act of 1969 and 10 CFR Part 51 have been complied
with in this proceeding.

(5) The Board has independently considered the final balance among
conflicting factors contained in the record in the proceeding and determines
that the appropriate action to be taken (if this Board, after hearing the
evidence in the radiological health and safety phase of this proceeding,
should make affirmative findings on issues 1—3 and a negative finding on
issue 4 set forth in the Notice of Hearing) is issuance of construction permits
for the proposed Summit Power Station, Units 1 and 2, subject to the
conditions for the protection of the environment recommended by the Staff
on pages iv—v [para. 7(a) through (g)] of the FES (Staff Ex. 1), except that
condition 7(d) is amended to read as set forth in Finding 77 above, and
condition 7(e) is amended to be consistent with the §401 FWPCA
certification issued to the Applicant herein, and subject, also, to the two
conditions imposed by the State of Delaware in its §401 FWPCA water
quality certification issued to the Applicant on June 12, 1975 (Appl. Ex. 70,
70A), and the Board’s chlorination restriction contained in Finding 18.

(6) Based upon the available information and review to date, there is
reasonable assurance that the Summit site is a suitable location for a nuclear
power reactor of the general size and type proposed from the standpoint of
radiological health and safety considerations under the Atomic Energy Act
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of 1954, as amended, and rules and regulations promulgated by the
Commission pursuant thereto.

IV.ORDER

98. Based upon the Board’s Findings and Conclusions, IT IS ORDERED
THAT: This Partial Initial Decision shall constitute a portion of the Initial
Decision to be issued upon completion of the radiological health and safety
phase of this proceeding. IT IS FURTHER ORDERED THAT: In accordance
with Sections 2.754, 2.755, 2.760, 2.762, 2.763, and 2.764(a) of the
Commission’s Rules of Practice, 10 CFR Part 2, this Partial Initial Decision shall
be effective immediately and shall constitute the final action of the Commission
thirty (30) days after the date of issuance hereof, subject to any review pursuant
to the Rules of Practice. Exceptions to this Partial Initial Decision may be filed
by any party within seven (7) days after service of this Partial Initial Decision. A
brief in support of the exceptions shall be filed within fifteen (15) days
thereafter, twenty (20) days in the case of the Staff, Within fifteen (15) days
after service of the brief of appellant (twenty (20) days in the case of the Staff),
any other party may file a brief in support of, or in opposition to, the
exceptions.

IT IS SO ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

Robert L. Holton, Member
Frederick J. Shon, Member
Thomas W. Reilly, Esq., Chairman

Issued at Bethesda, Maryland
this 1st day of August, 1975.

(Appendixes A and B are omitted from this publication but are available at the
Commission’s Public Document Room, Washington, D. C.)
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UNITED STATES OF AMERICA LBP-75-44
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD
Thomas W. Reilly, Chairman

Frederick J. Shon, Member
Dr. Robert L. Holton, Member

In the Matter of Docket Nos. 50-450

DELMARVA POWER & LIGHT COMPANY 50-451
and : August 5, 1975

PHILADELPHIA ELECTRIC COMPANY

(Summit Power Station, Units 1 and 2)

SUPPLEMENT TO THE
PARTIAL INITIAL DECISION
OF AUGUST 1, 1975

Licensing Board issues supplement to its partial initial decision on
environmental and site suitability aspects of the facility (LBP-75-43).

ATOMIC ENERGY ACT: APPENDIX I :

The Board accepted the fact that the plant’s effluents would meet the design
objectives of proposed Appendix I to 10 CFR 50 as a demonstration that the
plant’s radiological impact would be small, but specifically rejected the idea that
an HTGR must be shown to comply with the finally adopted Appendix I, since
the appendix is strictly applicable only to light water reactors.

APPEARANCES

Donald P. Irwin, Esq., and F. Case Whittemore, Esq., of
Hunt, Williams, Gay & Gibson, Richmond, Virginia;
E. Dickerson Griffenberg, Esq., of Potter, Anderson and
Corroon, Wilmington, Delaware, for the Applicant,
Delmarva Power & Light Co., et. al.
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Michael Parkowski, Esq., Deputy Attorney General, Dover,
Delaware, for the State of Delaware.

Mark L. First, Esq., Deputy Attorney General, Trenton,
New Jersey, for the State of New Jersey.

Barbara Gellman, Esq., Spec. Asst. to the Attorney General;
Edward F. Lawson, Esq., and Dr. Paul D. Massicot, for the
State of Maryland.

Stephen H. Lewis, Esq. Thomas M. Bruen, Esq., and
Frederic S. Gray, Esq., Office of the Executive Legal
Director, U.S. Nuclear Regulatory Commission,
Washington, D. C., for the NRC Regulatory Staff.

I. INTRODUCTION

On August 1, 1975, this Board issued a Partial Initial Decision (Partial
Construction Permit Proceeding—Environmental Matters and Site Suitability
Only) in the above-captioned case. This Supplement is intended to supply
certain findings inadvertently omitted from that Partial Initial Decision.

II. FINDINGS OF FACT

Radiological Impact of Plant Operation

1. During routine operation of the plant, small quantities of radioactive
materials will be released to the environment. The gaseous and liquid effluent
treatment systems, which are designed pursuant to 10 C.F.R. Sections 50.34a,
50.36a and 10 C.F.R. Part 20, to keep radioactive releases as-low-as practicable,
(See Findings 2—4, infra) also serve to minimize the radiological exposure of
biota other than man. The Staff has concluded that no detectable radiological
impact is expected to the aquatic biota or terrestrial mammals as a result of the
quantity of radionuclides to be released into the canal and into the air by the
Summit Station. (FES Sections 5.4.1.1-5.4.1.3)

2.1In order to aid in its assessment of the potential radiological impact of
Summit Power Station on man, the Board posed the following question:

The consistent assumption throughout the FES that releases “as low as

practicable. ..” for this reactor can be taken to be identical to releases “as

low as practicable” for LWR’s seems ill-founded. For example, it is clear that

a release rate “‘practicable™ for tritium generated essentially carrier-free in

the primary gas coolant might not be “practicable” for tritium generated in

water solution in an LWR, Similarly, the physical and chemical forms of
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other isotopes generated by an HTGR differ vastly from the forms generated
by an LWR. The Board will require further evidence that the LWR limits are
appropriate.

3.In response to the Board’s question, testimony was filed by the Staff
(Burke, following Tr.418) and the Applicant. (Applicant’s Exhibit 5) The Staff
agreed with the Board’s_observation that the Staff was using “as low as
practicable” (ALAP) numerical values derived from experience with LWRs.
(Burke, page 2) Specifically, the Staff testified that it was using in its review of
the Summit application the numerical design objectives set forth in its
Concluding Statement of Position in the Appendix I rulemaking proceeding,
Docket No. RM-50-2 (the relevant portions of which appear as Staff Exhibit 2 in
this proceeding) to determine whether the effluent releases from Summit would
be as low as practicable. (Tr. 434) The Staff and the Applicant agree that there
does not yet exist a sufficient data base drawn from operating experience with
HTGRs to develop ALAP guidelines specifically applicable to HTGRs. (Burke,
page 3; Applicant’s Exhibit 5, page 3) The Staff also testified that the impact
from radioisotope releases at the levels set forth in its Concluding Statement
would be insignificant. (Burke, page 3) The Applicant concurs. (Applicant’s
Exhibit 5, page 3)

4.The_ Staff acknowledges that the available data from operating HTGRs
(e.g., Peach Bottom 1) indicate that some of the radioactive discharges may be
lower than those from LWRs with comparable electric generating capacity.
(Burke, page 2) The Staff also agreed with the Board that the composition and
physical forms of the isotopes generated in HTGRs will be different from those
generated in LWRs. (/d.) For example, since (as the Board pointed out) tritium
will be in the form of a gas in the HTGR, it can be effectively removed from the
reactor coolant by means of titanium sponge and disposed of as a solid. (/d.)
This will reduce tritium releases to the environment from an HTGR as compared
to an LWR. (/d.) The Staff went on to point out, however, that noble gases
releases from HTGRs and LWRs are expected to be similar. (/d.) With respect to
radioiodine releases from HTGRs, the data indicate that such releases will be
lower than from LWRs due to a plate-out mechanism, but it is not known if this
mechanism will be effective throughout the life of the plant. (/d.) We conclude
that although the releases and associated doses may for some isotopes prove to
be lower from HTGRs than LWRs, there is insufficient data available at this time
to determine exactly what appropriate numerical design objectives would be for
HTGRs. However, we agree with the Staff and the Applicant that it is reasonable
and prudent to use the proposed Appendix I numerical values, as stated in the
Staff’s Concluding Statement, as interim working benchmarks against which to
determine whether the releases from Summit will be as low as practicable.

'S.The source term for gaseous effluents calculated by the Staff reveals
iodine-131 releases of less than 0.0001 Ci/yr. (Staff Exhibit 1, Table 3.4) The
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Applicant’s calculation yields the  same value. (Applicant’s Exhibit 1,
Table 3.5—41) These calculated values are well within the design objective of
1 Ci/yr. (Applicant’s Exhibit 5, Table 1) The Staff’s calculated source term for
liquid effluents yields a total release, excluding tritium, of approximately 0.1
Ci/yr. (Staff Exhibit 1, Table 3.3) The Applicant calculates 1.44 x 10 Cifyr.
(Applicant’s Exhibit 1, Table 3.5—23) Both calculated values are significantly
below the design objective of 5 Ci/yr. (Applicant’s Exhibit 5, Table 1)

6. The Staff’s calculated .doses from radioactive material in liquid effluents
are set forth in the FES for various pathways of exposure and affected organs.
(Staff Exhibit 1, Table 5.6) The doses to the total body, GI tract, thyroid, and
bone comply with the design objective value of 5 mrem/yr. (/d., Applicant’s
Exhibit 5, Table 1)! The Applicant’s calculations also yield values well within
the design objective. (Applicant’s Exhibit 1, Table 5.3—1) The Staff’s calculated
doses from gaseous effluents are set forth in the FES for the site boundary, the
“first real cow’, the nearest farm, the nearest residence, and the nearest
recreation area. (Staff Exhibit 1, Table 5.7) Calculations have been made for the
doses to the total body, skin, and thyroid. (/d.) At each of these locations, the
Staff’s calculated dose is well within the design objectives of 5 mrem/yr. to the
total body, 15 mrem/yr. to the skin, and 15 mrem/yr. to the thyroid from
radioactive iodine and radioactive material in particulate form. (/d.; Staff
Exhibit 2, pages 27—29) The air dose calculated by the Staff is also well within
the design objectives of 10 millirads/yr. due to gamma radiation and 20 milli-
rads/yr. due to beta radiation. (Staff Exhibit 1, Table 5.7; Staff Exhibit 2,
page 28) The Applicant’s calculated doses from gaseous effluents are also well
within the design objectives. (Applicant’s Exhibit 1, Tables 5.3—3, 5.3—4;
Applicant’s Exhibit 5, Table 1) We conclude that the gaseous and liquid
effluents from Summit and the resulting dose to man will be in accordance with
the proposed Appendix I design objectives as stated in the Staff’s Concluding
Statement.

7. Delaware filed testimony on the impact on the population within a 100
mile radius of the Summit site of doses from 21 nuclear power plants (operating,
being built, or on order) which it calculated to fall within this 100 mile radius.
(Delaware Exhibit 1, Multiple Plant Impact, page 2) Delaware maintained that it
was impossible to achieve the objectives of proposed AppendixI to 10 CFR
Part 50 because the effluents from each of these contributing plants were greater
than the guidelines set forth in proposed Appendix I. (/d., Multiple Plant
Impact, page 1)

!'The Applicant incorrectly identified 15 mrem/yr. as the design objective for dose to
the thyroid from liquid effluents. (Applicant’s Exhibit S, Table 1) The correct value is
5 mrem/yr., since that numerical value applies to “an annual dose or dose commitment to
the total body or to any organ™. (Staff Exhibit 2, page 26)
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8.We have already concluded, above, that the releases and doses from
Summit will be in accordance with the proposed Appendix I design objectives as
set forth in the Staff’s Concluding Statement. It appears that Delaware, in
formulating its testimony, was relying upon the original proposed rule issued for
comment in 1971. (Tr. 434) Furthermore, Delaware did not focus so much upon
the numerical design objectives for effluents and doses from a particular site, as
upon the 400 man-rems/yr. per 1,000 megawatts electrical nuclear generating
capacity at a site and 1 millirem per year average exposure to large population
groups which the Staff expected to result from all reactors in the year 2000
based upon adherence to its proposed site boundary design objectives. (Delaware
Exhibit 1, Dose Evaluation)

9. The Staff testified that in its review of the Summit application, as in all
reviews of applications for nuclear power reactors, it did not specifically evaluate
the cumulative regional radiological impact of operation of all existing and
proposed nuclear plants within a 100 mile radius of the Summit site. (Murphy
and Essig, following Tr. 420, pages 1-2) Rather, the Staff assessed only the
incremental effects of the Summit plant over and above already existing
environmental radiological conditions (“background”), which would include
contributions from already-licensed plants. (Id., page 2) The Staff testified that
by holding releases and doses from Summit to the proposed Appendix I values,
an annual average total body dose (and thyroid dose) of 0.1 millirem could be
achieved. (Jd., pages 2—3) The average annual total body dose from gaseous
releases to the 6.4 million people within 50 miles of the Summit site was
calculated by the Staff to be 0.0014 millirem. (Staff, Exhibit 1, Table 5.9) The
Staff also calculated the annual cumulative dose to this population and found it
to be 30 man-rem. (Staff Exhibit 1, Table 5.10 and page 5—16, as revised, infra)
The Staff testified that the 400 man-rem per 1,000 MWe figure from the original
proposed Appendix I was a measure of the impact on the population in a region
from all the reactors at one particular site. (Tr. 425—426) In that sense, it was a
measure of regional impact. (/d.) We conclude that the 1 millirem average annual
dose (since revised to 0.1 millirem) and the 400 man-rem dose per 1,000 MWe
set forth in the original proposed AppendixI are not design objectives
themselves, but are, rather, the population exposures expected to result given
the design objectives. We find that the cumulative annual dose (in man-rem) and
the average annual dose (in millirem) to the population within 50 miles of the
Summit site are well within these values.

10. The Board thus finds that the total radiological impact implied by the
doses set forth in the FES is negligibly small. We further find that, although the
numerical values of proposed Appendix I are not strictly applicable to HTGR
technology, it is unlikely that any protection measures which could be termed
“practicable” would require expenditures of a size which would materially affect
a cost—benefit balance or a choice of alternative power sources.
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11. Delaware also raised concerns relative to the potential buildup of
radionuclides in aquatic organisms and the program which would be required to
monitor this buildup. (Delaware Exhibit 1, Monitoring page 2) The Staff agrees
that radionuclides do tend to concentrate in aquatic organisms (Staff Exhibit 1,
Table 5.5) and that monitoring of such organisms should be conducted. (Murphy
and Essig, following Tr. 420, page 3) The Staff testified that the Applicant has
committed to conduct a preoperational radiological environmental monitoring
program, including monitoring of aquatic organisms for levels of radioactivity,
which is to begin thirty months prior to startup of Summit. (Applicant’s
Exhibit 1, page 6.1—19) The Staff has reviewed this program and found it
acceptable. (Staff Exhibit 1, page 6—5) The program is also similar to that
recommended by the U.S. Environmental Protection Agency. (Murphy and
Essig, following Tr. 420, page 3) The Staff further testified that the preopera-
tional data will be examined during its review of the operational monitoring
program and that based upon that examination, appropriate changes in the scope
of the operational monitoring program could be required. (/d., page 4) We
conclude that the Applicant has set forth an acceptable program for monitoring
of buildup of radionuclides in aquatic organisms.

12. We conclude that the impact due to the buildup of radionuclides in biota
will, therefore, also be confined to a negligible level and properly monitored.

13. Subsequent to the environmental hearing, the Commission issued its
Opinion in the AppendixI rulemaking hearing. (CLI-75-5, NRCI-75/4R 277,
April 30, 1975). By letter dated May 13, 1975, we requested the parties to
comment upon the applicability, if any, of AppendixI to the Summit
proceeding. In response, we received memoranda of law from the Applicant
(dated May 23, 1975) and the Staff (dated July 11, 1975). The Staff also
submitted the affidavits of Messrs. Collins and Kastner under cover of a motion
for their admission. There have been no objections to the Staff’s motion. We
hereby admit the Staff’s affidavits into evidence in this proceeding.

14, The Staff took the position that Appendix I is not applicable to Summit.
As basis for its position, the Staff pointed to the unambiguous statement of the
Commission that “[t]he guides in [Appendix I] are appropriate only for light
water cooled nuclear power reactors and not for other types of nuclear
facilities.” (NRCI-75/4R at 288) The Staff noted that this limitation follows
directly from the fact that the numerical guides were adopted based upon
experience with operating LWR’s (Collins, supra). The Staff also noted that
reevaluation of parameters and models used in calculating radioactive releases
were being undertaken by the Staff pursuant to Appendix I, but testified that
the need for any reevaluation for HTGR releases was not apparent, since there
does not yet exist sufficient operating data for HTGR’s. (/d.) The Staff
concluded that radioactive releases had been properly evaluated against proposed
Appendix I and that no further evaluation was necessary to demonstrate that
releases from Summit will be as low as practicable. (/d.)
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15. The Staff testified that the Commission had clearly stated that the dose
guidelines of Appendix I were applicable only to LWR’s. (Kastner, supra) The
Staff noted, additionally, that the doses calculated by both the Staff and
Applicant were well within the design objectives of proposed Appendix I and
any recalculation using the new models currently under development would not
affect its conclusion that the Summit releases will be as low as practicable. (/d.)

16. The Applicant took the position that although Appendix I literally
applies only to LWR’s, it should nevertheless be applied to Summit. (Applicant’s
Memorandum pages 4—13) The Applicant argued that since the Staff had
applied the design objectives of proposed Appendix I, it should logically apply
Appendix I as finally promulgated. (/d., pages 4—5) The Applicant believed,
however, that the further evidentiary submissions required could await the
radiological health and safety hearing. (/d.) pages 9—13)

17.We are persuaded by the Staff that AppendixI is not applicable to
HTGR’s (e.g., Summit). The Commission has clearly indicated that Appendix I is
applicable only to LWR’. (NRCI-75/4R at 288) The testimony in this
proceeding further indicates that there is insufficient operating data from
HTGR’s to determine whether AppendixI values are truly appropriate for
HTGR’s. (Burke, page 3; Applicant’s Exhibit 5, page 3)

18.We have found, above, that the radiological releases expected from
Summit will be in accordance with proposed Appendix I. On this basis, we have
concluded (Finding 10, supra) that the environmental impact will be minimal
and that any “practicable” improvement in such impact will be of negligible
weight in the associated balances.

III. FINDINGS OF FACT

Site Suitability

19. The Applicant and the Staff have evaluated the suitability of the
proposed site for the Summit Power Station from the stand point of radiological
health and safety considerations. The Applicant introduced its Preliminary
Safety Analysis Report for the limited purpose of providing evidence on this
subject (Appl. Ex. 2), and the Staff submitted a document entitled “Report of
AEC Regulatory Staff on Site Suitability (hereinafter, “Site Suitability Report”
(Tr. following p.283) The Staff’s testimony concluded that the site was
acceptable with respect to considerations of population density and use
characteristics; nearby industrial, transportation, and military facilities; seismol-
ogy and geology; meteorology; and hydrologic engineering. Delaware raised
questions respecting meteorology (Tr.717—718) and Delaware and the Board
inquired into the hydrology of the site. (Tr. 718—734) In response to these
questions the Staff prepared further supplemental testimony on hydrologic
suitability of the Summit site. (Tr. following 1755) That testimony revealed that
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groundwater hydrologic suitability of a proposed nuclear power plant site is
based, inter alia, upon a determination of compliance with 10 CFR Part 20
concentration limits on radioactive effluents in the nearest body of water as a
result of a postulated liquid radwaste spill. (/d., pp. 2,4,5) With respect to the
Summit site, as it now exists or might exist during plant life as a result of
hydrologic changes, the Staff concluded that concentrations of critical isotopes
would be well within Part 20 limits and that peak concentrations would be of
only short duration. (fd., pp. 4—5) In response to Delaware, the Staff noted that
the boring holes at the site had been either filled with cement grout or cased and
then grouted outside the casing (if they were to be used as observation wells).
(/d., pp. 5—6) The Staff testified that this procedure assured that it would be
highly unlikely that a liquid radwaste spill would reach the water-table or deeper
aquifers. (/d., at 6) On the basis of the above testimony the Board finds that the
Summit site is acceptable with respect to hydrologic considerations.

20. The Staff concluded that the site is acceptable with respect to
meteorological characteristics. (Site Suitabil. Rep. Sec. D) Pending receipt of one
year of onsite meteorological data taken at the Summit site, the Staff reviewed
data taken at the Salem Nuclear Generating Plant site (about 9 miles
east-southeast of Summit). (/d.) The Staff believed that data from the Salem site
would be reasonably representative of conditions at the Summit site. (/d.) In any
event, the Staff will review the onsite data from the Summit site in the Safety
Evaluation Report. (Id.) After reviewing the available data we find that the
Summit site is acceptable with respect to meteorological characteristics.

21.The Applicant has provided a detailed description of the site (Appl.
Ex. 182; Appl. Ex.2 §2). The 1,807 acre site for the proposed plant is located
15 miles southwest of Wilmington, Delaware, the nearest population center with
a population greater than 25,000. Wilmington’s 1970 census population was
80,386. (Appl. Ex. 1, p.2.2—1) The Applicant has selected a distance of 2 miles
as the radius for the low population zone (Appl. Ex. 2 §2.1.3.3, p. 2. 1—16) thus
the population center distance is greater than one and one-third times ‘the radius
of the low population zone as required by 10 CFR Part 100 The 1970
population density was 326 or fewer people per square mile at any distance
within a radius of thirty (30) miles. This density is projected to increase to about
821 people per square mile in the year 2020 (Site Suitability Report, p. 2).

22, The minimum radius of the exclusion area boundary is 560 meters
(Appl. Ex.2 §2.1.2.1, p.2.1-1; Appl. Ex. 50, p.1). The exclusion area lies
entirely within the Applicant’s property (Appl. Ex. 50, p. 1). For the minimum
exclusion area, low population zone, and population center distances, the Staff
has concluded that there is reasonable assurance that adequate engineered safety
features can be provided to meet the dose guideline values of 10 CFR 100 (Site
Suitability Report, p. 3).

23. The Staff and Applicant have described and considered the industrial,
transportation, and military facilities in the site vicinity. (Appl. Ex.2 §2.2;
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Appl. Ex. 1 §2.2; Site Suitability Report, pp. 3—6). The nearest railroad line is
operated by Penn Central and is located 1.2 miles west of the site. The nearest
highways to the site are U. S. Highway 13-301N two miles east of the site and
Delaware Highway 896-72-301S about 1.5 miles west of the site. The C&D
Canal, approximately 1.2 miles north of the site, provides access for shipping
between the Delaware River and the Chesapeake Bay. Considerable quantities of
freight passing the site via the railroad and the canal may present potential
hazards to the operation of Summit Power Station. Analyses performed by the
Applicant (Appl. Ex. 2, PSAR Q.2.15-2.16b, Q.2.64 and 2.64a) on effects of
gasoline explosion, flammable vapor clouds, and release of chlorine have led the
Staff to conclude that the plant can be designed to safely withstand the possible
adverse effects of these accidents (Site Suitability Report, pp. 4—6). However, -
the Staff will require that gasoline vapor detectors be installed in the control
room ventilation air intakes (Site Suitability Report, p. 5).

24. The nearest chemical plant is a refinery complex located S miles to the
northeast. Industrial activity in the vicinity of the site will not adversely affect
the safe operation of the plant. (Appl. Ex. 2 PSAR Q.2.17 and -17a; Site
Suitability Report, p. 3).

25. The nearest airport to the site is the privately owned Summit Airpark
located 1.2 miles west of the site as measured from the western boundary (Site
Suitability Report, p.5; Tr. 291). The distance from the plant center to Summit
Airpark is approximately 1.8 miles (Tr. 291).

26. Based on data provided by the Applicant regarding the type of aircraft,
flight paths, and the frequency of operations (Appl. Ex. 2, PSAR Q.2.14 and
2.18—18i), projected over the life of the plant, the Staff has determined that the
Summit Power Station should be designed to accommodate the impact of an
aircraft weighing 30,000 pounds and traveling at a speed of 125 knots
(PSAR Q.2.18—18i). The Applicant has committed to this design basis (Appl.
Ex. 2, PSAR, Q.2.18b §2.0). The Staff has concluded that the plant can be
designed to withstand such an impact and not cause the release of significant
quantities of radioactive materials, nor prevent a safe and orderly shutdown of
the plant (Site Suitability Report, p. 5).

27.There are two natural gas pipelines within the plant vicinity. A
six (6) inch pipeline is located approximately 1.5 miles west of the site and a
ten (10) inch pipeline is located approximately 1.5 miles east of the site.
Analyses performed by the Applicant on the rupture of the ten (10) inch
pipeline considering adverse meteorological conditions concluded that such
event will not prevent the plant from being safely shutdown (Appl. Ex. 2, PSAR,
Q.268 and 2.68a; Site Suitability Report, p. 6). The closest military installation
is located at the Greater Wilmington Airport located 11 miles north-northeast of
the site. . :

28. The Board finds that there are no industrial, transportation, or military
facilities likely to interfere with the safe operation of the proposed facility.
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29. Plant grade at the Summit site is 80 feet MSL, about 78 feet above mean
high tide level in the Chesapeake and Delaware Canal. The C&D Canal is a sea
level canal that connects to the Delaware River, a tidal estuary, on its eastern
end and the Chesapeake Bay on its western end. The flood potential at the site
was evaluated from both sources in the Canal by the Applicant and the Staff
(Appl. Ex.1 §2.5; Appl. Ex.2 §2.4; Site Suitability Report, pp. 11—13); both
concluded that flooding will not constitute a threat to site safety-related
facilities because of the relatively high plant grade compared to the estimated
flood water levels. The Board agrees.

30.The ultimate heat sink is designed to operate without water and
therefore is not dependent on the canal or groundwater for emergency
operation. (Appl. Ex. 2, p. 2.4-40; Site Suitability Report, p. 13).

31. There are no known geotechnical hazards such as surface faulting, land
sliding potential, or ground failure presenting a risk to the proposed Summit
plant (PSAR §2.5; Site Suitability Report, p.6). There is a unanimity of
opinion (Regulatory Staff, U, S. Geological Survey, Delaware Geological Survey,
and Applicant) that if faulting does exist, it does not extend through the upper
portion of the Upper Cretaceous and is confined to the lower portion of the
Lower Cretaceous Potomac formation. On the basis of assignment of pre-Terti-
ary faulting with an age of at least 65 million years, the near site faults are
considered non-capable, as defined in 10 CFR Part 100 Appendix A (Site
Suitability Report, p. 8) and, as such, present no safety hazard to the proposed
facilities.

32. The Safe Shutdown Earthquake for the Summit site (MM VII) is based
on the seismicity of the tectonic provisions of the southern Appalachian
Mountain system and the Atlantic Coastal Plain province, taking into account
the historical tendency to clusterings of earthquake activity and the distance of
such clusterings from the site. Within the Atlantic Coastal Plain, one such cluster
of activity has been associated with the vicinity of Charleston, South Carolina,
with the southeast Georgia "embayment and the other with the Salisbury
embayment in Maryland and Delaware. (Site Suitability Report, p. 8) However,
neither cluster has been associated or correlated with geologic structure.
Therefore, the Applicant and Staff believe that in the near future earthquakes in
the Coastal Plain may occur (Appl. Ex. 2, p.2.5-2; Site Suitability Report,
p. 8); however, the Applicant and Staff do not expect that an earthquake in the
Coastal Plain province will cause an intensity at the Summit site that will exceed
approximately intensity VII on the Modified Mercalli Scale. (PSAR
pp. 2.5-56—2.5—-57; Site Suitability Report, pp. 8—9)

33. The largest known shock intensities felt at the site were from the
1871 Wilmington, Delaware earthquake. Epicentral location is considered rather
imprecise; however, damage reports and newspaper accounts place the location
of the epicenter 15 miles east-northeast of the site. The maximum intensity
experienced in the site was probably no greater than Modified Mercalli
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(MM) Intensity V—VI (PSAR, p.2.5-45). Several events of MM Intensity V or
greater have occurred within fifty (50) miles of the site; however, it is not
expected that intensities greater than associated with the 1871 Wilmington,
Delaware earthquake would ever be felt at the site. (PSAR, p. 2.5—-46)

34. The Staff has concluded, based on its review of available data, including
investigations performed by the Applicant, that there are no geologic or seismic
considerations that would preclude acceptability of the site (Site Suitability
Report, p. 9); the Board concurs. i

35. Inits July 19, 1974, letter the Board posed the following question:

6. The PSAR (at 15.2—30) assumes that the largest potential in-leakage of .

moisture would be by cracking around the steam generator tube sheet. Could

not greater leakage be caused by a catastrophic failure of the blower rotor,
the compressor rotor, or associated rotating machinery and the flying
missiles resulting therefrom?

We indicated at the Prehearing Conference of August 1, 1974, that we believed
that such an accident, if possible, is characteristic only of HTGRs. (Tr. 17)
Accordingly, we stated that the potential for such an accident is appropriate for
consideration .. .perhaps not in detail but to some extent...” in determining
whether the site is indeed suitable for a reactor of the general type and size
proposed. (/d.)

36. Testimony was filed in response to our question by the Applicant (Appl.
Ex. 7, Tr.following 133) and the Staff. (Miner, Tr. following 737) The Staff
testified that in reviewing the Summit site for compliance with 10 CFR Part 100
it considered, among other accidents, a steam ingress accident. (Miner, pp. 1-2)
The steam ingress accident is based upon a steam in-leakage rate of 90 Ib./sec
due to a failure in the tube sheet. (/d., p. 2) The relevant question, in the Staff’s
view, is whether the 90 1b./sec leakage rate could be exceeded by the accident
postulated by the Board. (/d.) Both the Applicant and the Staff testified that the
rotor assemblies are designed to remain intact at speeds in excess of the
maximum that could arise in an accident situation. (Appl. Ex. 7, pp. 3—4; Miner,
p. 2) Nevertheless, should the assemblies fail, a disk catcher is provided to
contain any missiles that might be generated. (Miner, pp. 2—3) Since the turbine
drive is located outside of the steam generator and is surrounded by a massive
containment structure, the Staff and Applicant conclude that no missiles from
the compressor rotor and its associated disks and blades could reach the steam
generator. (Miner, p.3; Appl. Ex. 7, pp.5—6) We conclude that the Summit
facility has been adequately designed against such an accident and that this
accident does not, therefore, raise any special site suitability questions.

37.The Applicant concludes that the site is considered suitable for the
construction of the proposed nuclear power station (PSAR p. 2.5-3). The Staff
concludes that there is reasonable assurance that the proposed site is a suitable
location for nuclear power reactors of the general size and type proposed from
the standpoint of radiological health and safety considerations under the Atomic
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Energy Act and rules and regulations promulgated by the Commission pursuant
thereto. (Site Suitability Report, pp. 15—16). The Board agrees.

38. The foregoing findings of fact shall be deemed to be a part of the Board’s
Partial Initial Decision issued on August 1, 1975.

IV. EFFECT ON EARLIER CONCLUSIONS OF LAW

39. The Board does not deem the findings of fact set forth herein to alter in
any way the conclusions of law set forth in the Partial Initial Decision of
August 1, 1975. These findings form a part of the supporting basis for those
conclusions.

V. ORDER

40. In view of the incomplete nature of the Partial Initial Decision as issued
on August 1, 1975, the Board hereby directs that all of the time periods
provided for appellate review and the filing of exceptions and briefs in
paragraph 98 of the August 1 Partial Initial Decision shall start to run from the
date of service of this supplement to the Partial Initial Decision. In all other
respects the Order embodied in paragraph 98 remains the same. [See also
§8§2.711(a) and 2.760(c)(4).]

IT IS SO ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Frederick J. Shonr, Member

Dr. Robert L. Holton, Member
joins in this Decision

Thomas W. Reilly, Esq., Chairman

Issued at Bethesda, Maryland
this Sth day of August, 1975,
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UNITED STATES OF AMERICA LBP-75-45
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

- Dr. Robert M. Lazo, Chairman
Dr. Richard F. Cole, Member
Dr. Walter H. Jordan, Member

In the Matter of Docket No. 50-263
NORTHERN STATES POWER COMPANY August 5, 1975

{(Monticello Nuclear
Generating Plant, Unit 1)

Upon intervenor’s motion to admit additional contention (on anticipated
transients without scram) in operating license proceeding, Licensing Board finds
(1) that such contention is clearly stated with reasonable specificity and
complies with the requirements of 10 CFR §2.714(a), and (2) that, in the
circumstances of this case, the intervenor has made a satisfactory showing of
good cause .for filing the contention at this stage of the proceeding. Board also
rules that record should be kept open pending submission by the applicant of its
plans for complying with newly adopted Appendix I to 10 CFR Part 50, so that
issues raised by those plans could be considered, if necessary.

Motion to admit contention granted.

RULES OF PRACTICE: PETITION TO REOPEN THE RECORD

Delay in the issuance of an operating license caused by reopening the record
to consider an intervenor’s legitimate contentions based on new information
raising serious safety problems is mandated. See: Vermont Yankee, ALAB-124,
6 AEC 358, 365 (1973).

RULES OF PRACTICE: AMENDMENT TO INTERVENTION PETITION

New information appearing in previously unavailable documents generally
constitutes good cause for allowing an amendment to an intervention petition.
See: Indiana and Michigan Electric Company (Donald C. Cook Nuclear Plant,
Units 1 and 2), CLI.72-25, 5 AEC 13, 14 (1972).
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MEMORANDUM AND ORDER

MPCA’S MOTION CONCERNING ANTICIPATED
TRANSIENTS WITHOUT SCRAM

On May 7, 1975, during a hearing session in the above-captioned proceeding,
Intervenor Minnesota Pollution Control Agency (MPCA) filed with the presiding
Atomic Safety and Licensing Board (Board) and parties a document entitled
“Submission of Additional Contentions.” The contentions raised therein related
to the Applicant’s analysis of the consequences of anticipated plant transients in
the event of a postulated failure to scram. At the request of the Board, MPCA
filed a reframed contention in the form of a “Submission of Revised Additional
Céntennon” (hereafter, Contention C.1) on May 14, 1975, In response to the
requests of the parties on May 15, 1975 (Tr. 1817), the Board agreed to defer its
ruling on MPCA’s motion to admit Contention C.1, in order to permit all parties
to have the opportunity to file written legal arguments. Thereafter, on June 2,
1975, Northern States Power Company (the Applicant) and the Nuclear
lﬁ;egulatory Commission Staff (the Staff) each filed a response to MPCA’s
submission of the additional contention. In addition MPCA filed a memorandum
of law dated June 3, 1975.

By way of background, it is to be noted that one of MPCA’s contentions in
this proceeding (Contention 1I-33) was admitted as a challenge to the appropri-
ateness of the staff assertions of low probability of Class 9 accidents as set forth
in the Final Environmental Statement. Pursuant to an agreement between
counsel for the Staff and MPCA, the Staff’s prepared testimony on Conten-
tion II-33 was limited to consideration of two kinds of Class 9 accidents,
pressure vessel failure and anticipated transients without scram (ATWS). The
Staff’s testimony on ATWS was considered during the evidentiary hearing in this
proceeding on May 6 and 7, 1975. As noted above, MPCA’s motion to introduce
additional ATWS contentions was presented during the course of the evidentiary
hearing on May 7, 1975.

Contention C.1, as revised, is as follows:

The Monticello plant, as it is currently engineered and operated, does not
conform to the Staff s safety objective with regard to the probability of
ATWS. Therefore, the plant should be modified so as to reduce the
probability of such incidents.

The basis for the contention is stated to be the following:

(1) “Supplemental Testimony of Nuclear Regulatory Commission Staff on
Contention I1-33,” particularly pp. 3 and 92.

(2) “Technical Report on Anticipated Transients Without Scram for
Water-Cooled Reactors,” WASH-1270, which is referenced in the Supplemental
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Testimony and was served on the parties along with the Supplemental
Testimony. )

(3) Cross-examination of Staff witnesses (Tr. at 1046-1049).

(4) “Anticipated Transients Without Scram: Study for the Monticello
Generating Plant,” NEDO-20846.

(5) Letter of April 1, 1975, from L. O. Mayer, Manager of Nuclear Support
Services, Northern States Power Company, to A. Giambusso, Director, Division
of Reactor Licensing, U. S. Nuclear Regulatory Commission.

In its response, Applicant requests that the Board reject Contention C.1
because it is overly vague as well as being premature. With regard to the latter,
Applicant argues that WASH-1270 makes it clear that, for the Monticello plant
(and others in its category), “the Staff’s position as to its safety objective is to
be determined by the Staff on an individual case basis,” and that the Staff
evaluation, which has not yet been done for Monticello, will take from four to
six months to complete.

The Staff supports the admission of MPCA’s Contention C.1 as an issue in
controversy in this proceeding and urges the Board to find that MPCA has shown
good cause for the nontimely filing of the contention.

The sufficiency of Contention C.1 must be measured against the require-
ments of 10 CFR §2.714 of the Commission’s Rules of Practice. In accordance
with §2.714(a), the contention must be stated with reasonable specificity and
with some basis provided. Northern States Power Company (Prairie Island
Nuclear Generating Plant, Units 1 and 2) ALAB-107, RAI-73-3 at 188, 194
(March 29, 1973). If the filing is nontimely, the petitioner must also make a
substantial showing of good cause for failure to file on time. We believe that
Contention C.1 is clearly stated with reasonable specificity and with sufficient
basis provided. (See: Virginia Electric and Power Company (North Anna Power
Station, Units 1 and 2) ALAB-146, RAI-73-9 at 631, 633 (September 14, 1973);
Public Service Electric and Gas Company (Salem Nuclear Generating Station,
Units 1 and 2) ALAB-136, RAI-73-7 at 487, 489 (July 12, 1973)). In order to
determine whether MPCA has shown good cause for the late filing of the revised
contention, it is necessary to consider the history of the ATWS matter as it
relates to the Monticello plant.

In September 1973 the Staff issued a “Technical Report on Anticipated
Transients Without Scram (ATWS) for Water-Cooled Power Reactors”,
WASH-1270. This Report established three categories (A, B, and C) of nuclear
power reactors and prescribed *“‘programs of implementation” with respect to
ATWS considerations for each category. (/d., Appendix A).Monticello falls
within Category C, applicable to plants for which neither the Commission’s
Safety Evaluation Report nor the Advisory Committee on Reactor Safeguards’
Report at the construction permit stage identified ATWS as a matter under
review. For Category C plants the Staff required submission by October 1, 1974,
of analyses of ATWS consequences and reviews of reactor shutdown system
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design. Thereafter, the Staff would determine the need for plant changes on “an
individual case basis™. (Id., p. 90).

Pursuant to WASH-1270, the Applicant submitted on October 1, 1974, a
review of the design of Monticello’s reactor protection system (NEDO-20635,
“Evaluation Report—Common Mode Failure Vulnerability of Reactor Protec-
tion System Instrumentation for the Monticello Nuclear Generating Station™)
and was granted an extension until April 1, 1975, to file its analysis of ATWS
consequences. On April 1, 1975, the Applicant filed this analysis in a document
entitled “Anticipated Transients Without Scram Study for the Monticello
Nuclear Generating Plant” (NEDO-20846).

MPCA states that its revised contention is based upon the Applicant’s
-April 1, 1975, submittal on ATWS consequences (including the covering letter
thereto) and the testimony of Staff witnesses at the recently completed hearing
session. In NEDO-20846 the Applicant’s vendor (General Electric) clearly states
that *. .. if a serious ATWS event is postulated, the conditions could exceed the
General Electric guidelines without plant changes”, (p. 3) For that reason, G. E.
continues, *... minimal plant modifications are considered in this analysis™.
G.E. then proceeds to enumerate the following plant modifications: recircula-
tion pump trip, feedwater pump trip, and modification of the Automatic
Depressurization System. The Staff concluded after reviewing NEDO-20846 that

. the analysis submitted was not for the facility presently constituted. It was
for a hypothetical facility.” (Tr. 1054). The report does not, therefore, comply
with the requirements set forth in WASH-1270, ie, an analysis of ATWS
consequences based on existing Monticello configuration. (Appendix A, particu-
larly pp. 89-90).

A further conflict between the Staff and Applicant regarding ATWS was
revealed in the April 1, 1975, submittal and the Staff’s response thereto at the
recent hearing. The Applicant, despite its recognition that plant changes will be
necessary to accommodate serious ATWS events, concludes in its covering letter
(p.2) that ... we do not believe backfitting of Monticello is presently
warranted.” Responding to that conclusion, a Staff witness stated that *. , . the
letter does not agree with the present Regulatory Staff position that backfitting
is required for the Monticello facility.” (Tr. 1143)

It is apparent, therefore, that MPCA .could not have known the Applicant’s
position on whether backfitting is required until it received, at the same time as
the Staff, the April 1, 1975, report. Nor could MPCA have known the Staff’s
position on backfitting until it heard the testimony of the Staff at the recent
hearing session.

Section 2.714 of 10 CFR establishes a standard for admission of nontimely
filings. That standard requires a petitioner to make “a substantial showing of
good cause” to justify the lateness of his/her actions. Four factors are set out, to
which the Board must give special consideration. They are:
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(1) The availability of other means whereby the petitioner’s interest will
be protected.

(2) The extent to which the petitioner’s participation may reasonably be
expected to assist in developing a sound record.

(3) The extent to which petitioner’s interest will be represented by
existing parties.

(4) The extent to which the petitioner’s participation will broaden the
issues or delay the proceeding,.

While it is true that WASH-1270 has been available for some one and
one-half years, its application to this proceeding and to this plant was finally
established only in the Staff’s testimony on MPCA Contention II-33, served on
the parties in late February 1975. Further, it was not until the receipt of the
Applicant’s April 1, 1975, letter transmitting NEDQO-20846 that MPCA became
aware that the Applicant’s position on this issue was in such fundamental
conflict with that of the Staff. Until that time, MPCA might have determined
that the Applicant and the Staff could come to agreement as to the appropriate
retrofit for Monticello, thereby negating the necessity for the Board to consider
this matter. Finally, it was not until MPCA’s cross-examination of Staff
witnesses during the recent evidentiary session in this proceeding that the
conflict between the Applicant and the Staff became direct and obvious, and
therefore became an issue to which MPCA could legitimately and appropriately
respond.

In view of the above, the question of tardiness does not arise. MPCA has
acted as expeditiously as possible in an effort to bring the issue before the Board
as soon as its scope and details became clear to MPCA.

An examination of the factors cited in 10 CFR 2.714 shows that MPCA’s
contention C.1 should be admitted as an issue in this proceeding.

There are no other means by which the safety of the Monticello plant in the
event of an ATWS and the extent of the consequences of such an event can be
considered fully and publicly before an impartial tribunal such as this Atomic
Safety and Licensing Board. With regard to whether MPCA’s participation on
this issue may assist in developing a sound record, had MPCA not raised this
issue, there would be no record at all. Similarly, one cannot conclude that
MPCA’s interest in the matter of ATWS events and their consequences can be
adequately represented by *‘existing parties.” While there is an obvious conflict
between the Applicant and the Staff on this issue, if MPCA’s contention is not
admitted, there will be consideration of this issue before the Board, but no party
will represent MPCA’s position.

The Appeal Board has provided some guidance as to the extent to which
delay in the proceeding should preclude consideration of mew issues. In
considering a motion to reopen the record, the Appeal Board in the Matter of
Vermont Yankee Nuclear Power Corporation (Vermont Yankee Nuclear Power
Station), Docket No. 50-271, ALAB-124, RAI-73-5, 358 at 365, said:
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In this same vein, the applicant has suggested that the effect of granting
the motion to reopen would be to permit intervenors to seize upon, as a
justification for reopening a hearing, every letter which the staff, in the
exercise of its continuing regulatory responsibility, sends to an applicant.
Thus, according to the applicant, an intervenor would be able to prevent
indefinitely the termination of the proceeding and the rendition of an initial
decision authorizing the issuance of an operating license,

We cannot accept the applicant’s unstated premise that the desirability
of completing the hearing outweighs the need to resolve potentially serious
safety matters. This is so even though the staff believes that the matters
raised by a letter do not warrant consideration in the hearing but instead can
be handled by the staff outside the hearing process. The intervenors have
every right, in presenting contentions for consideration, to rely upon
consequential safety matters brought to light by the staff’s technical experts.

In short, delay in the issuance of an operating license attributable to an
intervenor’s ability to present to a licensing board legitimate contentions
based on serious safety problems uncovered by the staff would establish not
that the licensing system is being frustrated, but that it is working properly.
Any delay in such a situation would be fairly attributable not to the
intervenors but to the non-readiness of the facility for operation. Delay in
the issuance of the license is entirely appropriate—indeed, mandated—in
that circumstance. (Emphasis added.)

The facts giving rise to this decision are closely analogous to the extant
situation, and the decision should be dispositive of any argument based on delay.
As in the Vermont Yankee decision, the intervenor, here MPCA, has raised
before the Board a serious safety question. Indeed, an argument based on delay
is even weaker in this proceeding since the record in this proceeding has not been
closed, so any inconvenience or prejudice attendant to admission of the

_ contention is surely less than it would have been in the Vermont Yankee setting.

More general guidance as to the standard which the Board must use has also
been provided by the Commission. Its order of September 29, 1972, in Matter of
Indiana and Michigan Electric Company (Donald C. Cook Nuclear Plant, Units 1
and 2) has long provided a precedent for Licensing Boards in considering new
issues. The Commission said: .

We note our longstanding practice of permitting amendments to petitions to
intervene for good cause shown. Unless special considerations dictate
otherwise in specific circumstances, new information appearing in previously
unavailable documents would generally constitute good cause for amend-
ment, assuming of course that the request to amend is expeditiously
presented and is otherwise proper. Such determinations rest in the sound
discretion of the Licensing Board. (Emphasis added.)
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As noted earlier, MPCA’s Contention C.1 is based on documents and
information available only shortly before the motion to add the contention was
made. Therefore, according to the Commission’s standard, MPCA has made a
fully satisfactory showing of *“good cause” for its filing of Contention C.1 at this
point in the proceeding. Because the issue raises a serious safety question, any
possible delay in the issuance of Monticello’s full term operating license due to
admission of this contention is entirely appropriate—indeed, mandated.
Accordingly, MPCA’s motion is granted and Contention C.1 is admitted as an
issue in this proceeding.

Appendix I—Implementation At Monticello

During the course of the hearing, the Commission issued a new regulation,
AppendixI to 10 CFR 50. Inasmuch as many of MPCA’s contentions were
directed at quantities of radioactive effluents released by the Monticello plant
and the attendant health effects, the Board asked the parties for guidance as to
‘how the new regulation should be applied in this proceeding. Oral arguments
were heard on two occasions during the recently concluded session of the
hearing. Counsel for Applicant argued that, with the adoption of Appendix I,
the Intervenor’s contentions dealing with “as low as practicable” were mooted
and that the hearing should be concluded without those contentions. He pointed
out that under Appendix I, the Applicant had a choice of options: (1) The
Appendix I, Section Il guides could be met by the plant or (2) the Applicant
could demonstrate that the radioactive emission from the plant would be kept
““as low as practicable” as provided in Sec. I.

The Board was advised that Applicant was not prepared to state which
option it would choose at this time. Further, Applicant has until June 4, 1976,
to submit its proposal for meeting Appendix1 guides. MPCA argued that
whether the present contentions are moot depends upon the option chosen by
the Applicant. Therefore, counsel for MPCA moved for permission to submit
new contentions and suggested that the record be held open until the Applicant
has submitted its proposal for complying with Appendix I, so that at that time
MPCA would be in a position to revise its contentions or choose to withdraw
them. The NRC Staff counsel is of the opinion that present contentions are
moot but urges that the record be held open and that MPCA be given an
opportunity to submit revised contentions.

The Board has carefully weighed all arguments. We consider that compliance
with AppendixI is an important issue and is the heart of the MPCA’s
contentions. However we do not believe that a requirement for the presentation
of further testimony would be productive prior to the receipt of Applicant’s
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proposal for implementation. Therefore, the Board has determined to hold the
“record open in this proceeding, until resolution of the AppendixI issue is -
possible.

The Board notes that the Staff has agreed to keep the Intervenors advised
during the coming months while revised technical specifications are being
considered and a final position document is prepared by the NRC Staff. The
Board urges all parties to work together in an attempt to reach a stipulation
concerning the Intervenor’s contentions, If at any time it becomes apparent to
any party that such an agreement is not possible or that the Applicant’s proposal
for complying with AppendixI is not satisfactory to either the Staff or
Intervenors, we will entertain a motion for reconvening the hearing for the
receipt of further evidence on this issue.

It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Robert M. Lazo, Chairman

Dated at Bethesda, Maryland
this 5th day of August, 1975.
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PARTIAL INITIAL DECISION—ENVIRONMENTAL
AND SITE SUITABILITY

I. INTRODUCTION

1. This proceeding involves an application filed with the Commission' on
July 1, 1974, by Houston Lighting & Power Company (Applicant) as Project
Manager acting pursuant to a Participation Agreement, executed as of July 1,
1973, as amended, on behalf of itself and the City of Austin, Texas, the City
Public Service Board of San Antonio, Texas, and Central Power and Light
Company. The application, filed in accordance with the Atomic Energy Act of
1954, as amended, requests issuance of Construction Permits authorizing the
construction of two pressurized water reactors, each having a design capacity of
3817 MWt or approximately 1312 MWe. (App. Exh. 1, p. 1).?

2. The application was docketed on July 5, 1974. The proposed facility, to
be named the South Texas Project Nuclear Generating Station, Units 1 and 2
(“the facility™), will be located in Matagorda County, Texas, approximately 12
miles southwest of Bay City, Texas, and approximately 12 miles northeast of
Palacios, Texas. (App. Exh. 2, p. 2.1-1; Testimony of Betterton, p. 7 [fol. Tr.
433]).

3.0n July 19, 1974, in accordance with the requirements of the Act and 10
CFR Parts 2 and 50, the Commission published in the Federal Register (39 F.R.
26472) a “Notice of Hearing on Application for Construction Permits”. The
Notice of Hearing specified that any person wishing to participate as a party in
the proceeding must file a written petition, under oath or affirmation, for leave
to intervene in accordance with the provisions of 10 CFR §2.714. The Notice of
Hearing also made provisions for filing of requests by interested persons to make
limited appearances pursuant to the provisions of 10 CFR §2.715.

'The application was originally filed with the Atomic Energy Commission. Since the
date of filing, the Atomic Energy Commission has been abolished and its regulatory
responsibilities have been transferred to the Nuclear Regulatory Commission in accordance
with the Energy Reorganization Act of 1974, 88 Stat. 1233. All references in this Decision
to the “Commission” shall mean the Nuclear Regulatory Commission, unless otherwise
stated.

2 References to the record of this proceeding shall be as follows:

(1) References to the transcript of the prehearing conference and evidentiary hearing
are cited as “‘Tr.—"
(2) References to Applicant’s exhibits introduced into evidence are cited as “App. .

Exh.—,p.-—".

(3) References to Regulatory Staff’s exhibits introduced into evidence as “Staff

Exh.—, p.——".

(4) References to prepared testimony incorporated in the transcript, but not
numbered sequentially with the pages of the transcript are cited to the transcript page
immediately preceding the testimony as follows: “Testimony of —, p.—, [fol. Tr.

-
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4. The Notice of Hearing set forth the issues to be considered and decided by
this Board in a public hearing to determine whether or not construction permits
should be issued to the Applicant. This Partial Initial Decision addresses only the
environmental issues specified by 10 CFR Part 51 and the site suitability issues
specified by 10 CFR §50.10(e)(2). The initial decision on the remaining
radiological health and safety issues will be issued upon the conclusion of public
hearings on those aspects of the Application.

5.0n September 5, 1974, the State of Texas filed a “Motion for Leave to
Intervene™ as a participating State pursuant to 10 CFR §2.715(c). The Parties
responded favorably, and the Board admitted the State of Texas as a participant
by its Order of September 24, 1974. .

6.0n February 6, 1975, a prehearing- conference was held in Bay City,
Texas, to identify the key issues in the proceeding, and to establlsh a schedule
for further actions in the proceeding.

7.The evidentiary hearing on environmental issues and site suitability was
held on April 22—-23, 1975, in Bay City, Texas, pursuant to a notice, issued
April 3, 1975, and published in the Federal Register on April 9, 1975 (40 F.R.
16102) In accordance with 10 CFR §2.715, a number of limited appearances
were madé at the evidentiary hearing, both in support “of and opposed to the
construction of the facility. (Tr. pp. 79-123;'349-351). The statements in
opposition to the facility raised various questxons concerning the environmental
and site suitability aspects of the facility and were addressed by the Applicant
and Staff during the course of the proceeding. (Tr. pp. 362-414). The Board has
considered these questions and responses, and is satisfied with such responses.

8. Prior to the evidentiary hearing, the Applicant, the Staff and the State,
acting through their respectlve counsel, entered into a stipulation and agreement
relating to receipt 'into evidence of certain Exhibits to be offered by the
Applicant and the Staff, and to ‘the written testimony to be submitted by the
Applicant and the Staff. Wxth the exception of paragraph 8 of that agreement,
the Stipulation was accepted by the Board and received into ewdence as Joint
Exhibit No. 1. (Tr. pp. 125-126, 145, 153). Pursuant to this Stipulation,
Applicant’s Exhibits Nos. 1, 2, 4 and 5 and Staff’s Exhibits 1 through 4 were
received into evidence, and the written testimony of each of the Applicant’s and
the Staff’s witnesses was incorporated into the record.

9. The record in this case consists of a 461-page transcript of the evidentiary
hearing containing, inter alia, the testimony of twelve witnesses presented by the
Applicant and nine witnesses presented by the Staff, and the following exhibits
which were received in evidence:

Joint Exhibit No. 1 Stipulation (except paragraph 8)

Applicant’s Exhibit No. 1  Application

Applicant’s Exhibit No.2  Environmental Report -
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Applicant’s Exhibit No.3 401 Certificate
Applicant’s Exhibit No. 4  Agricultural Impact Study
Applicant’s Exhibit No. 5  Chapter 2 of Preliminary Safety Analysis Re-
' port (PSAR) and Appendices D and E
thereto insofar as the responses therein relate

to Chapter 2

Applicant’s Exhibit No. 6  Errata : :

Staff’s Exhibit No. 1 Final Environmental Statement for South

* Texas Project, Units 1 and 2

Staff’s Exhibit No. 2 -Staff Responses to Late Comments Received
on Draft Environmental Statement

Staff’s Exhibit No. 3 Final Environmental Statement, Summary and
Conclusion Changes

Staff’s Exhibit No. 4 South Texas Project, Units 1 and 2, Docket

Nos. 50-498, 499 Errata to Final Environ-
mental Statement .

By Board Order of July 14, 1975, the record was reopened to receive the
following two submittals from the Applicant: an affidavit from Michael P, Noel
dated Juné 17, 1975, and Amendment No. 6 to the Environmental Report.

A motion was filed by the Staff on July 18, 1975, to reopen the record to
receive the affidavits of Messrs. J. S. Boegli and James A. Long III and Dr. Jacob
Kastner. The Board issued an Order on July 23, 1975, requesting supplemental
information relative to Dr. Kastner’s affidavit. Before receiving the response, the
Board received a document from the Applicant dated July 28, 1975, which
stated that Applicant does not object to the Staff’s motion. In a conference call
on August 1, 1975, the State of Texas concurred with the motion and the
Applicant and the State had no objection to receiving into the record the
supplemental affidavits from Mr. J. S. Boegli and Dr. Jacob Kastner which were
submitted in response to the Board’s Order of July 23, 1975. The record
therefore is herewith reopened to receive the affidavits and the supplements
thereto and same are in evidence and will be considered by the Board in arriving
at the decision. '

I1. BASIS FOR PARTIAL INITIAL DECISION

10.0n April 24, 1974, the Commission published in the Federal Register
(39 F.R. 14508) and adopted amendments to its Rules and Regulations, viz., 10
CFR §2.761(a), §50.10(c) and (e), which provide procedures for authorization
for the Applicant to conduct certain site preparation activities prior to issuance
of construction permits (hereinafter referred to as a.“limited work authoriza.
tion” or “LWA™). Such limited work authorization may be granted by the
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Director of the Division of Reactor Licensing following issuance by the Staff of
its Final Environmental Statement® and following the requisite findings by the
Atomic Safety and Licensing Board relative to environmental and site suitability
issues.? :
11. By letter dated August 22, 1974 the Applicant requested the issuance of

an LWA, The activities which the Applicant seeks authorization to conduct are
described in Applicant’s letter, and in the testimony of the Applicant’s
construction manager for the South Texas Project. (Testimony of Riddle, pp.
1-4 [fol. Tr. 202]). These activities are all within the scope of activities
contemplated by the Commission’s Regulations.

12, Section 50.10(e)}(4) of 10 CFR provides that activities undertaken’
pursuant to an LWA shall be entirely at the risk of the Applicant, and the
Applicant has acknowledged this fact. (Testimony of Riddle, p. 5 [fol. Tr.
202]).

13. Following completion of the Staff’s safety review, the Board will
convene another hearing to complete the health and safety phase of this
proceeding and thereafter will issue its full decision concerning the construction
permits applied for by the Applicant.

ITI. ENVIRONMENTAL MATTERS

Compliance with the National Envu'onmental Policy Act of 1969

14. As required by 10 CFR Part 51, the Applicant submitted, w1th its
application, an Environmental Report (ER) dated July 1, 1974. The ER, as
amended, was received into evidence as Applicant’s Exhibit No. 2. (Tr. 167).
Based on the environmental information submitted by the Applicant in the ER,
as supplemented, and on its independent analysis and review, the Staff prepared
a Draft Environmental Statement (DES) which was issued in November 1974.
By a Notice of Availability published November 29, 1974, the public was invited

3The Final Environmental Statement relating to the South Texas Project was issued in
March 1975. Authority under 10 CFR §50.10(e)(1) has been delegated.

4Section 50.10(e)(2) provides that an LWA shall be issued only after the making of.
(1) findings relative to the environmental issues in 10 CFR Part 51, and (2) a determination
that there is reasonable assurance that the proposed site is a suitable location for a nuclear
power reactor of the general size and type proposed from the standpoint of radiological
health and safety considerations under the Act and the Commission’s Rules and
Regulations.

Section 50.10(e)(3) prowdes that authorization of structural foundation work and
subsurface preparation for structures which are subject to Appendix B to 10 CFR Part 50
may be issued upon a finding that there are no unresolved safety issues relating to such
activities which constitute good cause for withholding such authorization. The Applicant
has not requested authorization for any construction pursuant to 50.10(e)(3).
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to comment on the DES. (39 F.R. 41575). Copies of the DES were also
provided to appropriate Federal, State and local agencies for their comment. In
March 1975, the Staff published its Final Environmental Statement (FES) (40
F.R. 14123) which includes, among other things, the full text of all comments
received with respect to the DES (Appendix A) as well as the Staff’s responses to
those comments (Chapter 11), with the exception of the late filed comments
from and Staff response to four interested groups and agencies which were
separately made part of this record. The FES was recelved into evidence as Staff
Exhibit 1. (Tr. 226).

15. Certain testimony filed by the Staff at the ewdentlary heanng amended
the FES in some. respects. The FES, as amended by the record of this
proceeding, fully describes the need for the Units, the plant site, the major-
systems of the plant, the environmental effects of site preparation and
transmission line construction, the environmental effects of both plant operation
and postulated design basis accidents, and .the Applicant’s environmental
monitoring program. The FES also contains a cost benefit analysis which
considers and balances the environmental effects of the proposed facility,
alternatives available for reducing or avoiding adverse environmental effects,
alternative methods for generating electricity, and the environmental, economic,
technical and other benefits of the STP. The Staff concluded on the basis of its
analysis and evaluation, set forth in the FES, after weighing the environmental,
economic, technical and other benefits of the STP against its environmental and
other costs, than the action called for under the National Environmental Policy
Act of 1969 (NEPA) and 10 CFR Part 51 is the issuance of construction permits
subject to certain limitations to protect the environment. (Staff Ex. 1, p. iv).

16. In accordance with the provisions of 10 CFR Part 51, the Board has
considered whether the environmental review conducted by the Staff has been
adequate and whether the requirements of NEPA have been complied with in
this proceeding. Moreover, the Board has independently considered the final
balance among conflicting factors contained in the record of the proceeding, has
weighed the environmental, economic, technical and other benefits against
environmental and all other costs, and has considered available alternatives to
determine whether the construction permits sought should be issued, denied, or
appropriately conditioned to protect environmental values. In this regard, the
Board makes the following findings: -

1. Final Environmental Statement

17. The Board finds that the FES (Staff Exh. 1), as modified by Staff Exh.
3, and as supplemented and clarified by the direct testimony of the Staff in this
proceeding (Tr. 223-225), is an adequate and comprehensive review and
evaluation of the environmental impact resulting from facility construction and
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operation. Further, the Board finds that the FES, as so supplemented and
clarified, sets forth an adequate evaluation of all alternatives to the proposed
action as to which evaluation may berequired.

18.In response to the Staff’s review, the Applicant has made a number of
commitments to limit the adverse environmental effects of construction of the
facility, including measures to minimize erosion and sedimentation during site
preparation and construction; measures to prevent careless disposal of waste
material; measures to minimize effects of transmission construction; and
measures to minimize the effects of traffic and dust during construction and
operation. A more detailed summary of these commitments is set forth in
Section 4.5.1 of the FES (Staff Exh. 1, pp. 4-16 through 4-18). The Applicant
also agreed to comply with the conditions recommended by the Staff on pages iv
and v and in Section 4.5.2 of the FES, as modified by Staff Exh. 3, pp. 1 and 2,

" and by direct testimony in this proceeding. (Tr. 223-225). These include in part:
(1) A study to determine the need for diversion of water to Little Robbins
Slough—Marsh Complex and the parameters required to minimize impacts on the
Marsh Complex; (2) Scheduling of work along the transmission line rights-of-way
inhabited by Attwater’s prairie chicken to avoid construction in booming areas
during the courting and nesting period of January 1 to June 1; and (3) Certain
revisions to Applicant’s monitoring programs (Staff Exh. 1, pp. iv and v and
4-18; Tr. 142, 143). The Board, on the basis of its consideration of the entire
record, concurs that these are appropnate conditions to be imposed on the
construction permit.

19. The primary impact of the STP on land use will be the removal of
approximately 12,350 acres of land from possible agricultural development.
(Staff Exh. 1, p. 5-1). The proposed South Texas Project (STP) will consist of
two identical pressurized water nuclear reactor steam supply systems, turbine
generator units, and auxiliary equipment. (Staff Exh. 1, pp. iii, 3-1). Cooling
water for plant operation will be drawn from and discharged to a cooling lake
which will occupy approximately 7310 acres of land. (Staff Exh. 1, pp. iii, 4-1).
Because the alternate use of this land is for possible future agricultural
production, the Board has given close scrutiny to the impacts on local as well as
national agricultural requirements resulting from preemption of this acreage for
the proposed STP. (See Findings 87-101 below).

" 20. Construction-related activities on the site will disturb about 625 acres of

land, not including the 7600 acres of land disturbed to build the STP cooling
lake and embankments, which will be constructed in conjunction with the
project. (Staff Exh. 1, p. 4-3). Transmission line corridors will require about
5685 acres of land for rights-of-way. (Staff Exh. 1, pp. iii, 3-20).
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" Impacts of Construction : :

21. Construction of the plant will require excavating a considerable area to
approximately 50 feet below the existing grade. (Staff Exh. 1, p. 4-1; Applicant
Ex. 2, pp. 4.1-3, 4.1-5). The cooling lake and embankments represent the largest
commitment of land in the project. These embankments will be primarily
constructed of rolled earth fill removed from within the lake area and will
necessitate the excavation, hauling, dumping, and compacting of approximately
23 million cubic yards of dirt. (Staff Exh. 1, pp. 4-1, 4-2). The stripping
operation associated with the base of the embankments will precede the
deposition of fill material. To aid compaction and reduce dust, the embankment
fill material will be wetted to the proper moisture content. To control erosion
on the embankments, the outer slope surfaces will be seeded and the interior
slopes will be stabilized with soil cement. (Staff Exh. 1, p. 4-16, Tr. 141-143;
Applicant Exh. 2, p. 4.1-3). A service road will be constructed along the top of
the embankment for maintenance purposes. (Id., p. 4-2). Construction of the
transmission lines will affect approximately 5685 acres. Only about seven acres
of this land will be taken out of production permanently (land occupied by
transmission line tower bases). (/d.) FM 521 will be rerouted north around the
STP exclusion area and an access road to the plant area will be built, affecting
about 96 acres of land. (Staff Exh. 1, pp. iii, 4-2). Neither the rerouting of
FM-521 nor construction of the access road and the railroad spur to the plant
site is expected to have a significant environmental impact. (Staff Exh. 1, p.
4-2). The major part of the site area will be cleared during the initial phase of
site preparation. Merchantable logs and pulpwood will be sold and the remaining
vegetation will be burned in accordance with State and local regulations. (Staff
Exh. 1, p. 4-1). The construction of the plant will cause some smoke and dust
near the construction area, and noise due to construction activities will have an
audible range of one-half mile, well away from all residents or passersby. Overall,
the impact of these fairly localized effects is expected to be minimal.

22. Construction of the cooling lake and other plant facilities will remove
about 5800 acres (27 percent) of the total Little Robbins Slough watershed.
These 5800 acres represent 65% of the drainage area north of the southern
boundary of the site. (Staff Exh. 1, p. 4-9). The estimated average annual total
discharge through the upper reaches of the Slough of 11,240 acre-ft. per year
will drop to 3950 acre-ft. per year, a 65% reduction, upon construction of the
cooling lake. (Jd.) The loss of fresh water to the Slough as a whole, down to the
Gulf Intracoastal Waterway (GIWW) represents a loss of approximately 27
percent of the total surface water input. (/d.) The marsh complex ranges from
fresh water in the upper reaches to brackish water near the GIWW, and serves as
a permanent home for many freshwater and brackish water vertebrates and
invertebrates. The marsh is also a breeding ground and nursery for several
estuarine and marine vertebrates and invertebrates, and is of critical importance
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to wildlife. (/d.) Reduced freshwater inflow to the marsh will convert a presently
unknown amount of freshwater marsh to brackish water marsh and coastal
prairie. It is known, however, that losses of freshwater marsh will adversely
affect resident populations of freshwater fish, plants, aquatic insects, and other
aquatic invertebrates such as the presently plentiful grass shrimp. (/d.) Species of
freshwater fish and invertebrates in Robbins Slough that are expected to suffer
population declines as a result of reduced freshwater inflow are set forth in
Table 4.6 of the Staff’s FES. (Staff Exh. 1, p. 4-11).

23.The conversion to brackish and saline water should not significantly
impact on most estuarine-dependent organisms in the Slough, because salinities
are not likely to exceed those in the GIWW and Matagorda Bay (17 to 30
parts-per-thousand in Matagorda Bay and somewhat lower in the GIWW).
However, the Staff reports that many larval and juvenile forms of these
organisms prefer lower salinities because food is often more abundant in areas of
low salinity, and marine predators such as comb jellies and large fish are usually
excluded.* In Texas water, post-larvae of white shrimp seem to prefer salinities
ranging from 5 to 10 ppt while brown shrimp post-larvae generally select waters
of 10 to 20 ppt salinity. (Staff Exh. 1, p. 4-11). No white or brown shrimp were
collected anywhere in Robbins Slough during the Applicant’s single reconnais-
sance sampling in June 1974. However, samples taken in the cut between
Matagorda Bay and the GIWW which provides the most direct route to Robbins
Slough, consistently yielded greater numbers of both white and brown shrimp
than at most other sampling stations. (/d.) In addition, post larvae and juveniles
of the penaeid shrimp (white, brown, and pink), Atlantic croaker, sand sea trout,
pinfish, and southern flounder are believed to utilize relatively low salinity
marshes that are similar to those in Robbins Slough. (/d.) Other estuarine
dependent species found by the Applicant within the Robbins Slough Marsh
complex included ladyfish, gulf menhaden, bay anchovy, crevalle jack, black
drum, fat sleeper, and striped mullet. The Board therefore finds that little
Robbins Slough is an important nursery for estuarine-dependent orgamsms and
reduction of the freshwater inflow will impact on those organisms.

24. The most significant potential impact on wetland wildlife due to changes
in the marsh concerns waterfowl. Drying up of the marsh areas coupled with
" increased salinity of others would necessitate the movement of these species to
other areas that are already saturated with large winter populations. (Staff Exh.
1, p. 4-9). The Robbins Slough—Marsh Complex carries approximately 24,000
ducks and geese annually and contributes about 1% of all such wetland habitat
in the central flyway of the United States. (/d.) We note that if one-half of these
freshwater marshes are lost due to reduced flows in Robbins Slough caused by
construction of the cooling lake, a moderate impact on the regional waterfowl
population will occur.

*Staff Exh. 1, p. 4-9.
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25. This Board’s assessment of the impact of reduced freshwater inflow to
Robbins Slough is necéssarily tentative because of the'unavailability of
comprehensive data regarding groundwater inflow, enumeration of species
present and their distributions in time and space, and population sizes. In

- addition, salinity ‘data is lacking for the area between the GIWW and .the
freshwater portions of the slough. (Staff Exh. 1, p. 4-11). Consequently the
Applicant is required to and has committed to conduct a study to determine the
need for diversion of water from the Colorado River or other sources and the
parameters required to minimize impacts on the marsh complex. The Staff is

- required to review the study program and its results and construction will be
performed in such manner as to minimize watershed removal and thereby assure
the validity of the study. (Staff Exh. 1, p. 4-12).

26. The Texas State Historical Preservation Coordinator states that no sites
in the STP area are listed on or are under consideration as nominations for the
National Register of Historic Places. In addition, neither the National Register of
Historic Places nor the National Registry of Natural Landmarks has shown any
listings for historic structures or places within 5 miles of the proposed STP, or as
being endangered by the primary or alternate transmission 'line corridors. (Staff
Exh. 1, p. 2-5, Appendix C). An archaeological survey of the site and study of
the transmission line corridors, performed by the Texas Archaeological Survey
and the University of Texas at Austin identified no archaeological sites. (Staff
Exh. 1; p. 2-5; ER, Sect. 2.3.2). However, on reconsideration of their
transmission line routes to Velasco, the Applicant has stated that the alternate
route is preferable because of the impact of the previously selected route on the
San Bernard National Wildlife Refuge, and because of the potential impact to an
archaeologically significant area recently discovered during their further route
investigation. (Tr. 172-173). The Board’s findings on the proposed and alternate
transmission line routes are set forth in findings 83 through 85 below.

27. As a result of construction of the STP, approximately 625 acres of the
site will be covered by structures including station buildings and associated
facilities such as roads, railroad spur, pipelines, materials storage areas, concrete
plants, canals, and the essential cooling pond. (Staff Exh.-1, p. 4-3). The cooling
lake will eliminate approximately 7600 acres of terrestrial habitat and will cause
the loss of various species of plants and animals. (/d.) The Staff has identified
‘some of those species which will be disturbed by the construction activities,
including native and cropland communities, floral components, and consumer
populations. Quantification of the effect on these species from construction
activities is difficult to determine, but .will probably be minimal in terms of
overall populations. (Staff Exh. 1, pp. 4-4, 4-5). An area of about 1700 acres
between the cooling reservoir- and the Colorado River will be set aside-as a
wildlife refuge and allowed to remain in its present state. This area as well as
other areas adjacent to the site are expected to absorb the influx of mobile
organisms (App. Exh. 2, p. 4.3-3; Staff Exh. 1, pp. 4-4, 4-5).
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28, After temporary disruption due totransmission line construction, the
major part of the 5685 affected areas will revert back to present usage; only a
small area of land will be permanently occupied by transmission line tower
bases. (Staff Exh. 1, p. 4-2). The proposed transmission corridors include some
Attwater’s prairie chicken habitat. Though actual construction would cause
some temporary displacement of the birds, the amount of land occupied by the
tower bases will be negligible habitat loss. (Staff Exh. 1, p. 4-6). In addition, the
decision by the Applicant that the alternate transmission line route from the site
to Velasco would be utilized should further mitigate environmental and
archaeological impacts. (Tr. pp. 167, 172-173, 238-239). The major impact on
the Attwater’s prairie chicken would be caused by disruption due to construc-
tion activities during the nesting season; however, the Applicant has stated that
transmission line construction activities will be restricted so as not to impact

‘upon prairie chicken booming areas from January 1 to June 1. (Staff Exh. 1, pp.
4-6, 4-16 through 4-18; Applicant Exh. 2, pp. 4.2-3 through.4.2.6; Tr. 142,
143). ‘ : LIPS :

29. The activities associated with construction of the STP will affect the
aquatic biota in three existing aquatic ecosystems: (1) the Little Robbins
Slough; (2) the lower Colorado River; and (3) the Robbins Slough—Marsh
Complex. In addition, construction activities will include creation of the STP
cooling lake. (Staff Exh. 1, p. 4.7).

30. Construction impacts on the Little Robbins Slough ecosystem prior to
filling of the cooling lake will include elimination of aquatic habitat in the upper
reaches of the Slough, increased siltation and suspended solids in the lower
reaches of the Slough, and destruction of approximately 6 stream miles of the
Slough. These losses will be replaced by a single drainage ditch along the western
boundary of the cooling lake embankment. (Id., Applicant Exh. 2, p. 4.1-16). A
portion of the Slough south of the lake will be straightened and deepened. (/d.)
The Staff will require that straightening and channelization of Little Robbins
Slough be limited to the area within the site boundary. (/d.) Appropriately
“treated wastes associated with plant construction and the work force will be
discharged to the Colorado River. (/d.) Other wastes such as those from the
concrete mixing plant, and spilled oil and gasoline from heavy equipment will be
discharged to settling basins or cleaned up as appropriate. (Id.)

31. The major effects of construction of the STP on the lower Colorado

‘River will result from general construction activities which will temporarily
increase suspended solids and turbidity associated with barge slip construction
intake structure, discharge structure, and lake spillway construction. (Staff Exh.
1, pp. 4-7, 4-8). These structures will require the destruction of less than 2 acres
of river bottom habitat, and there will be no significant long-term adverse
impacts on the lower Colorado ecosystem from construction of these structures.

(Staff Exh. 1, p. 4-8).
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32.The construction of the plant and associated facilities including the
cooling lake will not impact on the Colorado River Floodway as defined in the
Federal regulations for area flood insurance. (Tr. pp. 370-373, 401). The Eastern
embankment of .the cooling lake will coincide approximately with the western
boundary of the area designated as a flood hazard area as indicated on the
Federal Insurance ‘Administration Flood Hazard Boundary map for Matagorda
county. (/d.) The Applicant’s calculations of the hundred-year flood on the
Colorado River shows that the elevation of the flood adjacent to the cooling lake
approximately coincides with the eastern embankment of the cooling lake. (/d.)
‘The Board agrees that the plant site and the cooling lake are OlltSlde of the
floodway.

33. The Applicant has proposed a substantial number of measures to limit
adverse effects of construction of the STP. (Staff Exh. 1, pp. 4-16 to 4-18; Tr.
142, 143). The Staff has evaluated Applicant’s commitments, and has concluded
that, if combined with certain Staff recommendations, these measures are
adequate to ensure that adverse environmental effects from construction of the
STP will be at the minimum practicable level. (Staff Exh. 1, p. 4-18). Both the
Applicant’s commitments and the Staff’s recommendations to mitigate the
.environmental effects of construction are to be included as conditions on the
construction permits for the STP and, as appropnate, any Limited Work
Authorization which may be issued. .

34. The Board finds that the adverse impacts on the site area of construction
of the STP have been adequately described and evaluated. The Board further
finds that the measures committed to by the Applicant, together with the
additional measures recommended by the Staff, will ensure that adverse
environmental effects will be at the minimum practicable level during construc-
tion of the STP. -

Impacts of Operation

35.The primary impacts of the STP on the terrestrial ecosystem, as
discussed above, will be from construction; the operation of the STP will not
have a significant impact on the terrestrial ecosystems of the site nor will the
transmission line routes. (Staff Exh. 1, p. 5-1).

36. The operation of the STP will result in a maximum diversion of Colorado
River water of 102,000 acre-feet per year. (Staff Exh. 1, p. 5-1). Makeup
pumping will occur only when river flow is greater than 300 cfs, and then only
up to fifty-five percent (55%) of the excess over 300 cfs, with total withdrawal
rate not exceeding 1,200 cfs. (Staff Exh. 1, p. 5-1). Blowdown to the Colorado
River will be permitted only when the net river flow after makeup diversion is
greater than 800 cfs. (/d.) Permits for withdrawal of and discharge of all streams
have been filed with the Texas Water Rights Commission and the Texas Water
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Quality Board. (/d.) Other inflow to the STP cooling lake will include about
25,000 acre-feet per year as direct rainfall. (/d.)

37. The total consumptive use of the Colorado River water is estimated to be
40,000 to 45,000 acre-feet per year. Since about 7500 acre feet of rainfall
retained by the lake would otherwise have drained to the river, the total water
loss to the river due to building and operating the STP with the cooling lake is
estimated to be 47,000 to 53,000 acre-feet year. (/d.)

38. Seepage losses from the cooling lake are estimated at 1,450 acre-ft/yr.
after steady state is attained. (Applicant Exh. 2, p. 5.1-33; Staff Exh. 1, p. 5-1).
This seepage will end up in the shallow aquifer zone without affecting the
groundwater level. (Staff Exh. 1, p. 5-1). No intrusion of seepage into the deep
aquifer will occur. (/d.) The Applicant has developed a groundwater monitoring
program. (Applicant Exh. 2, Sec. 6.1.2; Staff Exh. 1, p. 6-1). Mathematical
models will be used in conjunction with a preoperational monitoring program to
predict changes in groundwater level, dispersion of contaminants and transport
through aquifers to surface water bodies. (/d.) The Board finds the Applicant’s
monitoring program acceptable.

- 39. The operation of the STP will potentially affect the aquatic ecosystems
on and near the site through the entrainment and impingement of organisms,
blowdown effects—both thermal and chemical—and through the reduction of
freshwater inflow to the lower Colorado-Matagorda Bay estuary. (Staff Exh. 1,
p. 5-21). Operation of the STP will not have a significant impact on the biota of
Little Robbins Slough; rather, the significant impact on the biota of the Slough
will occur as a result of construction of the STP. This impact has been discussed
above. ‘

40. Those organisms too small for impingement on the traveling screens of
the makeup structure will be subject to entrainment in the makeup line and
subsequent introduction into the cooling lake. (Staff Exh.1, p. 5-23). Though a
small percentage of these entrained organisms will eventually find their way back
to the Colorado River by way of the blowdown line (/d.), we make a
conservative assumption that all organisms entrained in the makeup line will be
permanently lost from the lower Colorado ecosystem.

41.The Applicant conducted baseline studies in and around the site and
identified numerous members of the ichthyoplankton, macroinvertebrate larvae,
and plankton families which are subject to entrainment in the makeup line (/d.;
Applicant Exh. 2, Suppl. to Amendment 1). A number of these organisms are
commercially valuable. (/d.) These studies indicate that periods of high densities
of these organisms occur during March through May and August through
November. (Staff Exh. 1, p. 5-23). Maximum makeup water withdrawal from
the Colorado River on the other hand will occur during the winter months
(December through February). (/d., p. 5-24). Thus, periods of maximum
makeup withdrawal will not generally coincide with the presence of high
densities of ichthyoplankton, post larval shrimp and larval crabs. (/d.) We are
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therefore satisfied that entrainment of marine organisms will be minimal.
However, this Board is concerned that there is a possibility that diversion of
makeup at relatively low freshwater flows may result in the loss of substantial
numbers of ichthyoplankton, young shrimp, and crabs. This latter possibility
exists because of the preference of young estuarine organisms for brackish
waters. (Id., p. 5-25). Such brackish waters may occur during low flows in the
Colorado River. (Id.)

42. The Board concludes that entrainment losses will be markedly reduced at
higher net river flows, as a result of the more saline waters being limited to lower
portions of the river. For those intervals when low flow conditions may prevail,
entrainment of these organisms might attain serious proportions. To mitigate
such adverse impacts, no makeup diversion will be allowed when freshwater flow
is less than 300 cfs as measured at the Bay City gauging station. Makeup
diversion will be allowed when freshwater flow exceeds 300 cfs. Such diversion
will, however, be limited to 55% of net freshwater flow in excess of 300 cfs as
determined at the Bay City gauging station. We note that the Applicant has
previously committed to these conditions.

43, Those organisms too large to pass through the ¥ -in. mesh travelmg
screens will be subject to impingement. Once impinged upon, the intermittently
operated screens as proposed for the STP makeup intake structure, death may
result due either to injury, exhaustion, or suffocation. (Staff Exh. 1, p. 5-29).
The maximum approach velocity to the screens is 0.55 fps. This should permit
most adult fish and shrimp to escape impingement. Placement of the intake
structure flush with the riverbank and the provision for free passage between the
trash racks and screens along the length of the structure should facilitate the
escape of any fish wandering into the trash racks. (/d.) Due to their lower swim
. speeds, juvenile fish will be more subject to impingement. However, during low

flows, when the salt wedge is expected to carry high densities of juveniles of the
estuarine-dependent fish upriver, the corresponding lower intake velocities
resulting from low diversion rates will allow most juveniles to escape. '

44. The Staff in its evaluation of the potential impacts of impingement of
aquatic organisms has concluded that impingement should not occur to an
extent that would adversely affect fish and shrimp populations of the lower
Colorado River. The Board concurs in the conclusion reached by the Staff.
However, we require the Applicant to initiate an impingement monitoring
program that will coincide with the entrainment momtormg program. (Staff
Exh. 1, pp. 5-26, 6-2 through 6-3).

45. The water which will be discharged from the STP cooling lake into the
Colorado River will be the same temperature as the cooling lake itself at the
circulating water intake structure. (Staff Exh. 1, p. 5-8). For all practical
purposes, the Colorado River water temperature will be equivalent to the
equilibrium temperature of the STP cooling lake. (Staff Exh. 1, p. 5-4). In most
cases, the difference between the discharge from the cooling lake and the
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equilibrium temperature of the Colorado River is a maximum of 5°F. (Staff
Exh. 1, Table 5.5) Both the Staff and the Applicant predicted that the highest
cooling lake temperatures would occur in July. (/d.) The Board concludes that
the slight temperature increases to the Colorado River due to the operation of
the STP will not significantly affect the aquatic populations in the Colorado
River. (Staff Exh. 1, p. 5-30).

46. Chlorine will be added as a biocide to each unit approxlmately twice
each day in 20 minute applications. (Staff Exh. 1, pp. 3-18, 5-13). The addition
of chlorine to the circulating water outfall is to be controlled so that the
concentration of free residual chlorine at the point of discharge to the
circulating system outfall is limited to 0.2 ppm. (Staff Exh. 1, p. 5-30;
App]icant Exh. 2, p. 5.4-6). Total residual chlorine in the blowdown to the
Colorado River will be insignificant due to the approximate 20 day circulation
time between condenser discharge and blowdown. (/d.)

47. The concentration of total dissolved solids (TDS) in the Colorado River
as a result of the periodic discharges from the cooling lake is estimated to range
from a2 minimum of 214 ppm to 2 maximum of 460 ppm. (Staff Exh. 1, p.
5-30). However, this should not result in significant adverse impacts on biota in
the' discharge area since most aquatic organisms can tolerate TDS levels far in
excess of 460 ppm. (/d.)

48. An intake structure will be located on the Colorado River to supply
makeup water for the STP cooling lake. The makeup structure will consist of
pumps, trash racks on the river bank, and traveling screens. (Staff Exh. 1, pp. 3-5
through 3-7; Applicant Exh. 2, p. 3.4-9). Water velocity through the traveling
screens will be limited to a maximum of 1 fps. (Staff Exh. 1, p. 3-7).
Consequently, entrainment and impingement losses of aquatic species will be
minimized. In addition, the Applicant has committed to a program of studies to
develop capabilities for predicting the degree and potential effects of entrain-
ment losses and the defining of acceptable limits of entrainment. (Staff Exh. 1,
pp- 5-26, 6-2, 6-3, App. Exh. E-4, E-6; Tr. p. 142, 143).

49.The Board concludes that operation of the STP will not have a
significant impact on the aquatic biota of the Little Robbins Slough or the
Colorado River. The Board also takes note of the fact that the Applicant has”
received a certificate from the Texas Water Quality Board which certifies that
the facility will comply with all applicable water quality standards and
limitations, pursuant to Section 401 of the Federal Water Pollution Control Act.
(Applicant Exh. 3). (See Findings 102-104).

50. The site is sufficiently remote that the noise of operating machinery will
not be audible to local residents. (Staff Exh. 1,p. 5 31) The air pollution from
occasional operation of the diesel engines on emergency equipment will not be
significant. Transportation of operating personnel is expected to have only a
minor impact on traffic, and the upgrading of roads for construction will be
more than adequate for continued use during plant operation. The infrequent
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use of the railroad spur will have only a minor effect on traffic on the roads that

it crosses. (/d.) There will be some continuing aesthetic impacts where the STP

transmission lines are visible from roads and residential areas, and some local -
fogging will occur near the cooling lake. However, this impact should not

significantly affect traffic on nearby highways. (/d.) The impact from the influx

of operating personnel on housing and community services in Matagorda County

will be less than that experienced during the peak construction period, and is

acceptable. (/d.)

Radiological Releases

51.0n April 30, 1975, the Nuclear Regulatory Commission issued its
Opinion in Rulemaking Hearing—Numerical Guides for Design Objectives and
Limiting ' Conditions for Operation to Meet the Criterion “As Low As
Practicable” for Radioactive Material in Light-Water-Cooled Nuclear Power
Reactor Effluents (Docket No. RM-50-2, CLI-75-5, NRCI-75/4R 277), and
thereby adopted a new Appendix I to' 10 CFR Part 50 which es:tablishedr
numerical limits on maximum individual radiological doses. As Appendix I
became effective June 4, 1975, and affects the allowed limits of radiologicél
releases, it is applicable to this proceeding. On May 30, 1975, the Staff informed
this Board of the need to reopen the record on those matters regarding the
radiological impacts of the facility and to revise the evidentiary basis and
findings regarding these matters. On July 18, 1975, the Staff moved the
introduction into evidence of certain affidavits® which present a revised NEPA
evaluation and cost-benefit .analysis for radiological impacts from normal
operation of the STP. The Board hereby grants the Staff’s Motion and receives
these affidavits and the supplements thereto into the record of this proceeding.
(See para. 9).

52. Application of the new Appendix I will require reassessment of the
proposed radwaste treatment system and may entail modification of that system
in order to meet the established guides. (Affidavit of James A. Long III, p. 2).
The NRC Staff is presently in the process of reassessing assumptions and
evaluation models for projected radiological releases and doses to reflect the
Commission’s direction that such assumptions and models reflect the best
available evidence and result in models which do not substantially underestimate
actual exposure. (/d. ) Appropriate models are also under development for use in
determining man-rem estimates for sequential cost-benefit assessment of a range
of potential radwaste augments. It will be some time before these model
developments are completed by the Staff and can be applied specifically to the
radwaste systems proposed for the STP to determine compliance with Appendix

® These affidavits were prepared by Dr Jacob Kastner, Mr.J.S. Boegh and Mr. James A.
Long III.
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I. It is anticipated that the assessments will be completed in connection with:
radiological health and safety hearings. (/d.)

53.In the interim, the Staff has attempted to estimate how the use of newer
data and a broader population would affect the information presented and the
conclusions drawn in the FES. Therefore, the Staff has performed certain
calculations which result in an upper-bound assessment of the potential
radiological impacts from normal operation of the STP. These interim
calculations are reflected in the affidavits of Mr. Boegli and Dr. Kastner. The
upper-bound dose estimates were calculated using revised estimated releases
which were based by Mr. Boegli on current operating data. (Affidavit of J. S.
Boegli, p. 3). The release values used in the Staff’s interim dose calculations are
not anticipated to differ significantly from the values for the final assessment."
(/d.) In any event, Dr. Kastner’s calculation of upper-bound estimates includes
sufficient conservatism to account -for any variation that might occur in the
Staff’s final calculation of radiological releases. (/d., pp. 3-4).

54. Though the Staff’s interim calculations have not been performed for the
purpose of demonstrating compliance .with Appendix I (Affidavit of James A.
Long III, p. 3), the calculations performed by Mr.Boegli,and those prepared
under the supervision of Dr. Kastner, result in dose estimates which are unlikely
to be exceeded in the detailed assessment to determine compliance with the
radiological health and safety hearings. (Affidavit of J.S. Boegli, pp. 3-4;
Affidavit of Jacob Kastner, p. 3; Affidavit of James A..Long III, p. 3). Because
changes to the Applicant’s radwaste system could adversely affect the interim
assessment of the potential radiological environmental impact, it was necessary
for the Staff to seek confirmation that Applicant will not modify or remove any
part of the radwaste treatment systems and equipment presently described in its
Preliminary Safety Analysis Report and Environmental Report. As described in
Mr. Long’s affidavit (pp. 3-4), Applicant has so committed. The Technical
Specifications issued at the time of the operating license will establish effluent
release limits ‘which will assure that Applicant operates the facilities in
conformance with the requirements of Appendix I to 10 CFR Part 50. (Affidavit
of J.S. Boegli, p. 3). On the basis of information presently available on the
technology to reduce radioactive effluent releases, there is no technological
reason that the STP cannot be designed to meet the requirements of Appendix I
should any design change be necessary. (Affidavit of J.S. Boegli, p. 2) Should"
the detailed assessment to determine compliance with ' Appendix I show a need"
for any additional equipment, Applicants have committed to its installation. The
cost of any such installation would be insignificant in terms of the overall cost of
the facility—Iless than 1% of the total cost of the STP-—and thus would not
affect the overall cost-benefit balance. (Affidavit of James A. Long III, pp. 6-7).

55.The Staff’s interim dose assessment is based on the most current.
operating . data and includes broader consideration of the population dose-
(man-rem) impact by inclusion of the thyroid man-rem as required by Appendix
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I. In the STP FES, consideration was limited to the maximum individual thyroid:
dose. In addition, the longlived radioisotope C-14 has a population dose
component of sufficient magnitude to require consideration in the environ-
mental review and has been included in the Staff’s interim assessment. (Affidavit
of J. S. Boegli, p. 5, Table 1).

56. As indicated in the affidavits of Mr,Long and Dr.Kastner, these
upper-bound estimates show that though the radiological impact is greater than
discussed in the FES, the maximum dose to individuals, in unrestricted areas,
from normal operation of the STP will not exceed the dose criteria outlined in
Appendix 1. (Affadavit of James A. Long III, p. 3). Additionally, an *“‘upper-
bound” estimate of population dose to the general public due to plant effluents
has been ascertained. This dose will not exceed 47 man-rems to the total body
and 70 man-rems to the thyroid. (Affidavit of Jacob Kastner, p. 3). The
supplemental affidavits of Mr. Boegli and Dr. Kastner received by the Board.in
response to the Board Order of July 23, 1975 have clarified the role of C-14 in
this population dose. While the Board agrees that the estimate represents an
upper-bound in. population dose and can therefore serve the purposes of the
present Partial Initial Decision, the Board nevertheless notes that no account has.
been taken of C-14 produced by the (n,p) reaction on any atmospheric or
dissolved nitrogen which may be exposed to a neutron flux. The Board accepts
the Staff’s implied judgment that this source may be neglected for the present
purposes but will expect it to be treated in future safety hearings when.
compliance with Appendix I is treated in detail. By comparison, a total of about
33,000 man-rems is delivered to the same population as a result of the average
natural background dose rate of 0.125 rem per year in the vicinity of the STP.
(Staff Exh. 1, §5.4.2.7). Therefore, the dose to the population due to effluents
from plant operation will be extremely minor compared to the radiation dose
that persons living in the area normally receive from:natural background’
radiation. The Board finds that the low level releases from normal operation of
the STP will have no measurable impact. The Board further -finds that any
additional costs which might be incurred through compliance with Appendix I
would be insignificant in terms of the overall cost-benefit balance and do not
adversely affect it. =

.57.Based on its review of the PSAR, the Staff +has determined that
mdmdual occupational doses can be maintained within the limits of 10 CFR
Part 20. Maintaining radiation doses to plant personnel within these limits
ensures that the risk associated with radiation exposure is no greater than those
risks normally accepted by workers in other present day industries. (Staff Exh,
1, pp. 5-17, 5-18). It is estimated that the average collective dose to all onsite
personnel at large operating nuclear plants will be approximately 450 man-rems
per year per unit, or 900 man-rems for the two-unit STP (/d.).The Applicant’s
implementation of Regulatory Guide 8.8 and other guidance provided through .
Staff radiation protection review process is expected to result in an overall
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reduction of total doses from those. currently experienced. (Id.) The Board
wishes to express its concern about certain of the implications which inhere in .
the annual population dose of 900 man-rems per year estimated by the Staff for
the operating personnel of the plant. While such a population dose, taken as an
upper-bound, clearly seems a minimal environmental impact and can thus form
part of the basis for a positive environmental decision, its portent for the safety
portion of the ultimate decision is less clearly acceptable. Taken in conjunction
with the plant operating Staff enumerated in Fig. 13.1-12 of the Preliminary
Safety Analysis Report (not yet in evidence), the 900 man-rems per year seem to
be shared by about 100 people. If true, this projected practice would seem
irreconcilable with the limits required by 10 CFR 20.101. The Board will expect
some resolution of this apparent discrepancy during the safety hearings." .

58.The Staff has evaluated the effects of the uranium fuel cycle as it
pertains to the STP, and the transportation of fuel to and from the reactor in
accordance with standard tables adopted in Commission regulations and has
determined that such environmental effects are negligible. (Staff Exh. 1, pp
5-17, 5-20). The Board concurs in this assessment.

59. The Board asked, in connection with radiological impacts, whether the
Staff.and the Applicant had considered the possibility that nonuniform
corrosion product deposition in the Colorado River could result in doses to
human beings greater than had been estimated on the basis of uniform
distribution assumptions. (Tr. pp. 195-196). In responding to the Board’s
questions, the Staff and the Applicant concluded that their respective completed
analyses were sufficiently conservative, and no exposures higher than those
indicated by the analyses would occur. (Tr. 262-275, 300-301). The Board
agrees and finds that the Staff and the Applicant have adequately assessed the .
radiological impacts associated wnth the STP and that no 51gn1ﬁcant adverse
impacts will occur. : T : .

Social and Economic Effects of Construction and Operation of the STP

60. During the construction period, there will be extensive additional use of
local highways and roads. The most significant aesthetic impacts during
construction will be air pollution resulting from airborne dust and possibly”
smoke which may create a local nuisance for short periods. (Staff Exh. 1, p.
4-13). In order to mitigate these impacts of construction, among others, the
Applicant has made a number of commitments which are outlined in Section 4.5
of the Final Environmental Statement. (Staff Exh. 1, pp. 4-16, 4-17). We dealt
with these commitments above. In addition, two households will be displaced by.
the construction of the STP, and 26 farm operators will have to give up their
operations on the site. (Staff Exh. 1, 4-13).

61. It is expected that during the peak construction year, over 2100 workers
will be involved in the STP activities. Most of the workers will move into the
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region for the time they are needed if they are not already permanent residents.
(Staff Exh. 1, p. 4-13). This will result in a population increase of about 2450
persons in the site vicinity during the peak construction time. The permanent -
operating force will number approximately 125 individuals.* It appears that the .
greatest demand for additional housing will be primarily satisfied through
existing rental units as well as through creation of additional mobile home units
in the area. (Staff Exh. 1, p. 4-14). The added population in the area due to
construction of the STP will add small increases to the local school population.
(Staff Exh. 1, p. 4-15). The record shows that the local school districts are
taking steps to deal with this increase. (/d.) The local medical facilities are
sufficient to accommodate the population growth expected to accompany
construction and operation of the STP. (Testimony of DiNunno, pp. 18-20 [fol.
Tr. 197]). An increase in other municipal services will be requxred (Staff Exh. 1,
p. 4-14).

62. Construction and operation of STP will cause substannal tax revenues to
accrue to local governmental entities. It is estimated that $6,576,000 will be
paid in taxes each year to such entities, with approximately $4,378,000 being
paid to the Palacios Independent. School District, and $1,993,000 accruing to
Matagorda .in ad valorem taxes. (Staff Exh. 1, p. 4-15; Applicant Exh. 2, pp.
8.1-20, 8.2-6a). Of course, members of the plant construction force who
purchase homes in the local area, and the permanent plant operating force of
125 people will, together with their families, become individual taxpayers on the
local level.

63. Construction of the STP will involve, ‘at the peak of construction
activity, over 2100 workers with a total payroll for construction of the plant
estimated at $157,000,000. (Staff Exh. 1, p. 4-13; Applicant Exh. 2, p. 8.1-6).
In addition, it is estimated that the annual payroll for the full-time operating
force will be approximately $2,000,000. (Staff Exh. 1, p. 5-31; Applicant Exh,
2, p. 8.1.7).

64.The Board finds that the Applicant has adequately described, and the
Staff has evaluated the likely social and economic impacts from construction
and operation of the STP. The Applicant will take mitigating measures during
construction which will, to the maximum extent feasible, reduce the impacts of
construction on the local site area. The Board also notes that construction and
operation of the STP will cause substantial secondary benefits, such as local
taxes, increased payrolls, and increased em'ployment‘to accrue to the local
community and to local governmental entities. The Board wishes to make clear '
that the existence of these secondary benefits does not play a part in our
determination whether or not to proceed with the STP. However, having made
the decision to proceed, we think it important to point out for the record that
to the extent construction and operation of the STP do have an adverse 1mpact

*Staff Exh. 1, p. 5-31.

290



on the community, these secondary benefits do exist and will serve in some-
measure to offset those impacts.. Vermont Yankee Nuclear Power Corporation
(Vermont Yankee ‘Nuclear Power Station) ALAB-179, RAI-74-2,.159 at 177,
(February 28, 1974).

Environmental Monitoring

65. The Staff has reviewed the Applicant’s preoperational and operational
programs for the monitoring of chemical, thermal, and radioactive efﬂuents and
for the conduct of aquatic, terrestrial and radiological surveys. (Staff Exh. 1,
Chapter 6, pp. 6-1 through 6-4). The physical parameters of Colorado River
water near the plant site, such as water temperature, conductivity, pH, dissolved
oxygen, turbidity, color odor, and other chemical properties have been studied
by the Applicant. (Applicant Exh. 2, pp. 2.5-5 and followmg) Models of salinity
and temperature distribution and tidal flow are being used in conjunction with
the preoperational field studies to predict the environmental effects of plant
operation on the Colorado River. (Staff Exh. 1, p. 6-1). In addition, a weekly
groundwater-level monitoring program was also initiated by the Applicant.
Groundwater quality was determined at three different depths and was analyzed
for chemical and bacteriological parameters. (Applicant Exh. 2, pp. 2.5-17 and
following). Mathematical models are being used in conjunction with the
preoperational monitoring program to predict changes in groundwater level,
dispersion of containments, and transport through aquifers to surface water
bodies. The Board finds that the preoperational hydrological monitoring
programs for the Colorado River and groundwater levels are ‘acceptable.

66. A preoperational onsite meteorological program was initiated by the
Applicant. It consists of a 195-foot tower located about 5000 feet east-northeast
of the main reactor complex. Wind speed and direction are measured at 33 feet
and 195 feet; vertical temperature gradient is measured between 33 feet and 100
feet and between 33 feet and 195 feet; ambient temperature and dewpoint
temperature are measured at 33 feet; solar radiation is measured at 10 feet; and
precipitation is measured at the ground. (Staff Exh. 1, p. 6-1). The primary data
recording system has used strip charts, although a digital recording system is
being installed. (/d.) The Applicant has submitted to the Staff onsite data for the
period July 20, 1973, through July 20, 1974, in the form of joint frequency
distributions of wind speed and direction at the 33-ft level. Data recovery was
96%. (Id.) The Applicant also submitted similar data for Allens Creek, Corpus
Christi, Victoria, and for Galveston. (/d.) Based on the foregoing, the Board
finds that the preoperational meteorological program is acceptable.

67. The Applicant has obtained baseline data on terrestrial biota. These
studies and subsequent preconstruction studies will be used to assess the effects
of site preparation and construction. (Staff Exh 1, p. 6-1). The Staff has
recommended that there be additional sampling in the preoperational terrestrial
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monitoring program in the estuarine marsh complex south of the site to
determine the impact on the marsh due to reduced freshwater flow. (/d., p. 6-2).
The Board agrees with the Staff’s recommendation. Consequently, the Applicant
is required to expand the terrestrial monitoring program to include a
vegetational map of the 4343-acre marsh complex delineating freshwater
communities (marshes, ponds, seasonal marshes, and wet meadows) and salt
water (salt marshes, brackish ponds), which will provide a baseline for future
evaluation. In addition, the Applicant is required to acquire distribution data for
hydrophytic plant species of the marsh complex so that the species indicative of
salinity ranges may be identified and used as early-warning mdlcators of changes
in the'marsh complex.

68.The Applicant made baseline studies of the freshwater and estuarine
ecosystems on and near the site. These studies began in 1973 and continue to
the present and are intended to identify and measure ecological changes brought
about by plant construction and operation. (Staff Exh. 1, p. 6-2). Sampling
stations have been established and the Staff reports that the Applicant will
establish additional sampling statxons within the coolmg lake upon its comple-
tion. (Id.)

69. The Staff has revnewed the Applicant’s preoperatxonal aquatic monitor-
ing program and has concluded that the program will be adequate to assess the
impacts of construction and potential impacts of operation if the program is
expanded to include additional studies. (/d.) The Board agrees with the Staff’s
conclusion and requires the Applicant to expand the preoperational aquatic
monitoring program to include those studies outlined in Section 6.1.3.2 of the
FES. (Staff Exh. 1, p. 6-2).

Effects of Accidénts

70.The probability of occurrence of accidents including postulated dam
failures on the upper Colorado River (Tr. 447-448), and the spectrum of their
consequences to be considered from an environmental effect standpoint have
been analyzed using best estimates of probabilities and realistic fission product
release and transport assumptions. The radiological effects of accidents on the
environment have been assessed using the standard accident assumptions and
guidance issued as a proposed amendment to Appendix D to 10 CFR Part 50 on
December 1, 1971 (36 F.R. 22851). (Staff Exh. 1, Chapter 7). The results of
this realistic analysis demonstrate that the environmental risks due to postulated
radiological accidents at STP are exceedingly small. . '

Need for Power

71. The four partlcxpantS in the South Texas Project serve a combined area
of 51,769 square miles which includes four of the eight largest metropolitan
areas in the State. The total population for the area served is about 4.8 million;
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approximately.41 percent of the population of Texas. (Staff Exh. 1, p. 8-1;Tr.
136). Each of the participants will own an undivided interest in the facility and
will be entitled to a like share of the power generated at the facility. (/d., p. 8-2).

72. The STP participants are members of the Texas Interconnected System
(TIS), which is a group of ten interconnected - utilities serving the bulk of the
State of Texas. This affiliation was established for reliability purposes, but
imposes no obligation on members. Each member is expected, however, on the

" average, to maintain a minimum capacity reserve of 15 percent above expected
peak load. (/d.) The TIS members are also members of the Electric Reliability
Council of Texas (ERCOT), which is one of nine regional councils of the
National Electric Reliability Council (NERC). Membership of ERCOT: is
composed of 28 municipalities, 47 cooperatives, 8 investor-owned companies,
and 1 state agency. As one of the nine regional NERC councils, ERCOT
participates in the review of national planning to solve power problems,
considers design and operating criteria to enhance the reliability of service by
each member to its customers, and reports annually to the Federal Power
Commission (FPC) current and projected data concerning the electric power
supply in its region. However, the principal expectation placed upon ERCOT
members is that, on the average, reserve margins will be maintained above 15%
of expected peak load. (Staff Exh. 1, p. 8-2).

73. The STP participants serve a large and varied load. Generally the City of
Austin (COA) and City Public Service Board of San Antonio (CPS) serve
commercial, educational, and administrative centers in their respective franchise
areas, including military installations. Houston Lighting& Power Company
(HL&P) and Central Power and Light Company (CPL) serve substantial
industrial loads and also the needs of agriculture in a large geographical area.

- (Staff Exh. 1, p. 8-2). The Board notes that in the aggregate, the STP
participants satisfy a substantial industrial demand. The data presented by the
Staff and the Applicant show that the industrial customers consume nearly 50
percent of the output of the four utilities. (Staff Exh. 1, p. 8-2). In 1973, HL&P
and CPL had loads with contract provisions permitting limited interruptibility
that represented 3.4 percent and 7.4 percent of the peak demands respectively.
(1d.; Applicant Exh. 1, Table 1.1-2). Forecasts for these two participants
indicate that for 1977, their interruptible loads will represent 3.1 percent of the
peak demand for the four participants. (Staff Exh. 1, pp. 8-1 through 8-3;
Applicant Exh. 2, pp. 1.1-3, 1.1-4 and 1.1-14).

74.Growth in total demand for electricity in the STP service area has
increased at an average compound growth rate of 10% between 1963 and 1973.
This varies from a low of 7.8% for CPL to a high of 11.4% for COA and is
consistent with the findings of a recent report issued by the office of the
Governor which indicates that the statewide growth rate in energy demand has
been 10% per year. (Staff Exh. 1, p. 8-2; Applicant Exh. 2, p. 1.1-4). HL&P and
CPL, the two participants which serve 75% of the population and supply 84% of
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the energy demanded in the combined service area (Staff Exh. 1, p. 8-3)
experienced a combined average residential use increase from 6930 KWhr per
customer in 1966 to 12,082 KWhr per customer in 1972, (Id.) In.the case of
HL&P, it was determined earlier that much of this increased usage could be
attributed to the greater employment of air conditioning (Staff Exh. 1, p. 8-3).
Since HL&P and CPL serve very similar loads, it is likely that the same is true for
CPL. Therefore, we find that the number of residential customers as well as
individual demand for the Applicant’s services has increased. In the commercial
and industrial classes, the consumption per customer increased from 135,000
KWhr in 1966 to 221,000 KWhr in 1972, (Staff Exh. 1, p. 8-3). In the case of
HL&P, there was a substantial increase in the use of electricity per dollar of
value added in manufacturing during the years 1963 to 1971. (/d.) In addition,
the average rate increase has increased by about a factor of 2 during those years.
(Id.) Thus, we conclude that residential, industrial, and commercial activities in
the STP service area are becoming more energy intensive. ‘

75. All of the STP participants have predicted declines in their future growth
rates. Consumption of electricity, in the HL&P service area has been less than
forecast by an average of 2.2 percent during the period of October 1973 to June
1974. (Staff Exh. 1, p. 8-5). These revised forecasts reflect economic factors,
weather conditions and conservation measures. (Id.) Both the Staff and the
Applicant have predicted declines in the growth rate of demand for the future.
(Staff Exh. 1, pp. 8-5 through 8-7; Testimony of Dr. Perl, Tr. 362-368). The
Applicant’s average annual compound growth rate in peak demand for the past
10 years has been about 9.6 percent. (Staff Exh. 1, p. 8-3). From 1963 to 1970
inclusive, CPS sold 30,000 KWhr and CPL purchased 52,000 KWhr, which
decreased to 32,000 KWhr in 1970. (/d.) The other utilities neither bought nor
sold any capacity nor are projected to do so. (/d.) Beginning in 1973, CPL began
-to sell 10,000 KWhr, and sales are projected to increase irregularly settling back
to the same value in later years. (Staff Exh. 1, p. 8-3; Applicant Exh. 2, Table
1.1.2).

. 76.Based on these factors, the Staff has calculated an average future
compound growth rate of 8.5 percent for the STP participants. We find that
given the above factors, the projected growth rate of 8.5% is reasonable. We also
note that even under the Staff’s assumed growth rate, the Applicant has
calculated that without the STP units 1 and 2, the combined reserve margins of
the four participants in 1982 will be below the 15 percent margin required by
ERCOT and recommended by TIS. (Staff Exh. 1, p. 8-2; Applicant Exh. 1,
Figures 1.1.9 through 1.1-13).% Therefore we conclude, to the extent that the

¢The Board notes also the comments of the Federal Power Commission on the DES
issued by the Staff. The Commission concluded *. .. that the capacity equivalent to that of
the South Texas Project is needed on the Applicant’s system and ERCOT to provide reserve
capacity to meet their stated generating reserve criteria for adequate bulk power supply
reliability while conserving fossil fuels.”
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required reserve margins will not be maintained in the future without the STP
units, the evidence supports the need for the power to be generated by the STP
units 1 and 2. »
77.1n addition to the variations in the STP participants’ load projections,
there have also been variations in the projected additions to fossil fuel capacity.
“(Tr. 135, 136). Citing the uncertainty of gas and oil supplies and justifying their
decision thereon, the participants have reduced their planned additions to fossil
plants, thus increasing the need for the STP. (Applicant Exh. 2, pp. 1.1-6,
1.1-25). In sum, the Board.finds that the power to be generated by the STP is
needed, and a delay or denial of construction permits, in light of the forecasts of
Staff and Applicant, which we find reasonable, would likely force the Applicant
below the reserve margin generally regarded by ERCOT and TIS as a safe margin
for the maintenarce of reliable service in Texas. Therefore, this facility will be
needed by the Applicant in the time frame projected.

Alternatives

78. The Staff conducted a thorough review and evaluation of alternatives to
the STP. (Staff Exh. 1, Chapter 9). The Staff independently evaluated the
Applicant’s review of alternative sites within the Applicant’s service area (/d.),
and in response to comments on the DES, reevaluated this analysis in the
preparation of the FES. The Applicant’s investigation identified eight potential
plant sites within its service area, and in addition to those land-based sites,
offshore siting was also considered. (Staff Exh. 1, p. 9-3, 9-4). The Staff
concluded that the offshore siting concept is potentially suitable as a further
alternative to land-based siting. However, in the time frame of the need for the
STP generating units, the status of the licensing proceedings for the offshore
production facility at Jacksonville, Florida, and the fact that the first two units
scheduled to come off the line are to fill an order for placement off New Jersey
among other things precludes the concept from consideration for the current
application. (/d., p. 9-4). The Board agrees with the Staff’s conclusion that
offshore siting is not a viable alternative for the South Texas Project.

79.1n order to select the best of the eight sites, the Applicant used a
numerical rating system for the final evaluation process which resulted in the
selection of site B as the preferred site for the plant. (Applicant Exh. 2, Table
9.3-2; Staff Exh. 1, p. 9-10). The Staff assessed the alternative sites and found
that proposed site B and alternative sites D, E and F were most acceptable based
on the economic and environmental analysis performed. (Staff Exh. 1, p. 9-10).
The Staff further concluded that no alternative site demonstrated a significant
overall advantage over the proposed site in terms of environmental and technical
costs. (Staff Exh. 1, pp. 9-3 through 9-10; Tr. 237, 238; Staff responses to Board
questions, p. 11 [fol. Tr. 247]).
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80. The Board finds that the site selected by the Applicant for the STP and
the Staff’s evaluation of that site is adequate, and that none of the alternative
sites would prove environmentally more acceptable.

81.The Staff independently evaluated a number of alternative ‘energy
sources, including alternative methods of generating the necessary electricity,
and alternatives such as purchased power, that would not require construction of
additional generating capacity. (Staff Exh. 1, pp. 9-1 through 9-3). Only coal is a
viable alternative means of generating the electricity required by the STP service
area. (Staff Exh. 1, pp. 8-10, 9-1 through 9-3). Though a coal plant, assuming
stringent environmental control standards, would be the approximate equal of
the STP on environmental grounds, an economic comparison clearly favors
nuclear power. (/d.) Neither the purchase of power, diversity exchange from
other neighboring utilities, reactivating or upgrading an older plant, not
operating peaking units as base load, are viable alternatives to the generating
capacity represented by the STP.* (Staff Exh. 1, p. 9-1).

82. Uranium is the principal natural resource material irretrievably consumed
in plant operation. Other materials consumed, for practical purposes, are fuel
cladding materials, reactor control elements, other replaceable reactor core
components, chemicals used in processes such as water treatment and ion
exchanger regeneration, ion exchange resins, and minor quantities of materials
used in maintenance and operation. (Staff Exh. 1, p. 10-9). The Staff estimates
that between 12,000 and 16,000 metric tons of contained natural uranium in
the form of U304 must be produced to fuel the two units for 40 years. (/d.) The
assured U. S. reserves of natural uranium, as of January 1, 1973, recoverable at a
cost of $8 or less per pound of U;Og, are 247,638 metric tons of uranium. (/d.)
Uranium reserves reported at the various forward-cost, cutoff levels are very
sensmve to changes in the nation’s economy. Inflation and rising costs have
caused what appears to be a low inventory of uranium reserves at the lower
$8/1b. forward-cost cutoff. (Staff Exh. 1, p. 10-9; Staff Responses to Board
Questions, p. 7 [fol. Tr. 247]). However, a greater reserve exists if more
expensively mined ore is considered. (/d.) The Board concludes that in view of
the quantity of materials in natural reserves, resources, and stockpile, and the
quantities produced year]y, the expenditure of such material is justified by the
benefits of the electrical energy produced.

. 83.1In response to Board questions at the prehearing conference of
February 6, 1975, the Staff’s analysis of the proposed and alternate Lon Hill
transmission line rights-of-way was reevaluated for the FES. Additional
information on the alternate route was also obtained. (Staff Exh. 1, pp. 9-16,
9-17). The Staff concluded that because the Lon Hill route proposed by the

" Applicant follows existing lines for greater distances than does the alternate

*Nor can such conservation measures as inverse promotional advertisement or change of
rate structure be expected to obviate the need for the STP. (Staff Exh. 1, pp. 8-7, 8-8).

296



route, the Lon Hill route is preferable. (/d.; Staff responses to Board questions,
p. 11 [fol. Tr. 247]).

- 84.0n reconsideration of their transmission line routes to Velasco, the
-Applicant has stated that the alternate route is preferable because of the possible
impact of the previously selected route on the San Bernard National Wildlife
Refuge, and because of the potential impact to an archaeologically significant
area recently discovered during their further investigation of the transmission
line route. (Tr. 172-173). The Staff has considered the proposed use of the
" alternate route and has concluded that this route is preferred. (Tr. 239).

85.The Board finds that the transmission line routes selected by the
Applicant and analyzed by the Staff, including the proposed route from the site
to Lon Hill and the alternate route from the site to Velasco, are acceptable.

86. The Applicant and the Staff conducted a review of alternative plant
designs including alternative cooling systems (once-through cooling, using
cooling water from the Colorado River or from the Gulf of Mexico as separate
alternatives), dry cooling towers, mechanical-draft wet cooling towers, natural-
draft wet cooling towers, wet-dry cooling towers, spray canals and a smaller
cooling reservoir and intake and discharge structures. The Staff concluded that
only mechanical-draft wet cooling towers, natural-draft wet cooling towers,

‘spray canals and a smaller size cooling reservoir were realistic alternatives to the
proposed 7000 acre cooling reservoir. (Staff Exh. 1, pp. 9-10 to 9-15). The
benefit to be ‘derived from the adoption of any of these realistic alternative
“cooling systems is the reduction in the amount of land required for the proposed
cooling reservoir and, according to the Staff's calculations, a reduction in
consumptive water use. However, the character of the source of makeup water at
this site is an important factor in the consideration of alternate cooling systems,
* The source of water for the South Texas Project is the unappropriated flow of
the Colorado River which occurs principally in the winter, or nonirrigation
months. The reservoir serves not only the cooling needs of the plant but as a
storage reservoir as well, removing the need for releases of water from upstream
- reservoirs and thus freeing waters impounded in those reservoirs for other uses.
To capture these unappropriated flows for use by cooling towers would require a
reservoir approximately as large as that proposed by the Applicant. Therefore,
cooling towers, using the unappropriated flows of the Colorado River for
makeup water, would .use as much or more water than would be used by the
cooling reservoir. (Tr. 171, 172; Testimony of Simmons, pp. 6 and 7 [fol. Tr.
173]). In these circumstances, there are no advantages of cooling towers or
spray canals relative to the proposed reservoir; and the alternative of a smaller
reservoir is unavailable. The Board finds that the proposed 7000 acre cooling
reservoir is the preferred cooling alternative for the South Texas Project facility.

Agricultural Impact of Plant Construction and Operétion
87. A primary impact of the STP will be the commitment of a total of about
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12,352 acres of land. Approximately 10,000 acres at the site are presently used
for agricultural production, most significantly rice. The Board specifically
requested the Parties to address this issue. The concern of the Board was
whether the preempted 10,000 acres “would be needed to help fulfill the
Nation’s presently foreseeable demands for agricultural products.”” Any
assessment of whether this land would be needed for agricultural production
through the lifetime of the facility must first establish its value, in terms of
comparative productivity, both on a local and a national basis. Texas Utilities
" Generating Company, et al. (Comanche Peak Electric Station, Units 1 and 2)
ALAB-260, NRCI-75/2 51, 54-55 (February 26, 1975).

88. The agricultural impacts were .fully assessed by the Staff and the
Applicant. The Staff provided a detailed discussion of land use impacts in the
FES (Staff Exh. 1, pp. 10-2 through 10-7) and supplemented that treatment of
the subject matter with testimony by Dr. Jerry R. Kline of the Staff. (Tr.
240-247; Staff Responses to Board Questions, pp. 12-19 [fol. Tr. 247]).8 The
Applicant submitted testimony by Dr. Philip B. Hildebrand, and Michael P.
Noel. (Tr. 178-186). |

89. The Staff’s assessment shows that Matagorda County has 564,400 acres
now in a variety of uses including pastures, crops, and forests which have soil
types that would support successful rice production.® Only 49,059 of these are
classified as USDA class IV land and the remainder, 515,341 acres are in land
capability classes II or IIL. These capability classes are equivalent to those on the
STP site. Only 56,700 acres of available land is used for rice production in
Matagorda County; thus, only 10% of the land potentially suitable for rice
production is actually used. (Kline, Supp., p. 13).

90. We find, therefore, that the soil resources to be preempted by the South
Texas Project are not uniquely productive. Rather, they are comparable to soils
found in the neighboring areas.

91. There is neither sufficient water nor market demand for rice to permit
even a small fraction of this land to be brought into rice production at
present.!® Nevertheless, ample land exists in the county to replace the
production which would be lost due to the STP cooling lake and for future
expansion if needed. (/d.)

92. Rice production on the STP constitutes 0.66 percent of the state total
(ld., p. 14). The staff has stated that the practical significance of this result is

"Texas Utilities Generating Company, et al. (Comanche Peak Steam Electric Station,
Units 1 and 2) ALAB-255, NRCI-75/1, pp. 4-6 (January 23, 1975); See also Commonwealth
Edison Co. (La Salle County Nuclear Station, Units 1 and 2) ALAB-153, RAI-73-10, 821
(October 19, 1973) and ALAB-193, RAI-74-4, 423 (April 15, 1974)

® Hereafter referred to as “Kline, Supp

®Kline, Supp., p. 13.

°1d. ..
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that the change in rice production due to STP is not likely to affect prices,
planting decisions, export decisions or other social, political or economic
decisions which might be based on USDA data tabulations. In assessing the plant
itself,- it is .known that 3,700 acres of rice land will be lost if the project is
approved and about 164,000 hundred-weight (cwt) of rice annually will not be
produced. This is finite removal with determinable dollar value. This value has
already been included in the cost-benefit balancing for the project in terms of
the cost of land which is related to the value of products. It is the Staff’s opinion
after analysis of the possible environmental effects that the significance of this
proposed action is adequately assessed by considering the impact in monetary
terms and that the “detectability” finding supports the conclusion that no
significant underlying social issues remain which go beyond the monetary impact
of the project. (/d.) The Board concurs in this finding. We also note that the
present worth of future crops is already accounted for in the economic value of
the land which is included in the cost assessment of alternatives.

93. The Staff has utilized USDA statistics which indicate that there are more
than one billion acres actually in farms in the United States. This is land devoted
to all farm uses; not all of it is cropland. (Kline, Supp., p. 14; Staff Exh. 1, pp.
10-2 through 10-6). The United States currently has about 335 million acres
devoted .to harvested cropland. In Texas, there are about 25 million acres
devoted to crops exclusive of improved pastures. (/d.) Mr. Kline testified that
the overall competition for land from nonfarm uses in the United States is not
strong relative to the amount available although it can be important in some
localities. It currently amounts to a net decrease of land in farms of about 1
million acres per year in the United States. This is about 0.1% of the national
inventory. In the United States, about 1.5% of the total land is devoted to
urban-industrial uses. (Kline, Supp., p. 15).

94, The testimony presented by the Staff indicates that the food situation in
the United States has recently been discussed by a committee of the National
Academy of Science. (Kline’s testimony following Tr. 247). Their analysis
concludes that the United States should be able to feed itself with no trouble for
at least the next decade. Beyond that time, they are unwilling to make
projections because of uncertainties inherent in forecasting. (Id.)

95. Longer term projections of demand for food and need for land have been
made by Carr and Culver. (Kline’s testimony following Tr. 247). Their analysis
of projected need for food grains through the year 2000 indicates that
worldwide demand for food grains is expected to rise by 30 to 45 percent
between 1980 and 2000. (Kline, Supp., p. 16). Rising demand for food grains is
* expected to be adequately met through increased crop productivity, even though
the rate of increase is slowing somewhat. (/d.)

96. Through the year 2000, the United States will harvest between 390 and
471 million acres of cropland, most of which is on classes I, II and III
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agricultural soils. Nationwide there are approximately 630 million acres of land
presently available. (/d., pp. 15-16).

- 97. The exact future allocation of energy from the STP is not known but it
is reasonable to assume that additional increments of available energy will have a
positive effect on production of technological inputs to agriculture. Only an
energy rich society can sustain the high yield required to meet current and
future demands for food both for domestic consumption and export. Therefore,
it is not clear that the construction of an energy producing facility constitutes an
adverse impact on agricultural production even though proportionally small
amounts of productive land are preempted. (Staff Exh. 1, pp. 10-5 and 10-6).

98.In addition to the above factors which indicate a minimal impact on
agriculture, the Staff has pointed out in the FES that the facility will use only
unappropriated flows of the Colorado River when river flow is greater than 300
cfs, and then only up to 55% of the excess over 300 cfs. (Staff Exh. 1, p. 5-1).
Therefore, there is little practical likelihood that the diversion of water for the
STP will have a significant impact on agricultural production in the area. .

99. The Staff also considered alternative cooling systems to the proposed
.cooling lake in part to determine whether other cooling systems would result in
a reduced consumptive water use, land preemption and an even smaller impact
on agriculture than has been postulated for the STP while utilizing a cooling
lake. (Staff Exh. 1, pp. 9-10 through 9-14; Kline, Supp., p. 17). The Staff
determined that ten thousand acre-feet of water would be saved as a result of the
use of cooling towers rather than a cooling lake. (Kline, Supp., p. 17).
Theoretically, this water could be used to produce another 2,000 acres of rice

“based on a use rate of 5 acre-feet per acre per year. (Id.) However, a significant
amount of land would be removed from production as a result of such towers
and the need for makeup water storage. (/d.) In addition, production of rice in
this part of Texas is water limited, not land limited (Staff Exh. 1, pp. 10-6,
10-7), and it is expected that water currently appropriated for rice production at
the STP site could be transferred for.continued production on other currently
available cropland. (Testimony Hildebrand and Noel, pp. 4, 5 [fol. Tr. 186], Tr.
298-299).

100. During plant operation, groundwater withdrawal will average only
about 130 gpm. (App. Exh. 2, p. 5.7-2; Staff Exh. 1, p. 5-1). This withdrawal
will be exclusively from the deep aquifer zone, while seepage from the reservoir
is expected to be limited to the shallow aquifer zone. The Board inquired into
the agricultural impact of the use of this amount of groundwater (Tr. 18-19) and
the effects of groundwater withdrawal on the aquifer. (Tr. 311-330). This

. amount of water (210 acre-feet per year) would be sufficient to irrigate about 50
acres of rice land. (App. Exh. 4, p. 7-5; Tr. 186, 343). The anticipated
drawdown in the deep aquifer during the life of the plant, both from plant usage
and from pumping by other landowners, is not expected to affect existing wells
which have historically been drilled to the bottom of the aquifer. (Tr. 326-331).

300



Over the forty-year life of the plant, the saltwater wedge in the lower aquifer, -
which is now located near the intracoastal canal, may be expected to intrude
about one-half mile north as a result of pumping throughout Matagorda County.
Pumping at the plant represents an insignificant contribution to total pumpingin -
Matagorda County. (Tr. 354-355). A late change in App. Exh. 4, accepted into
evidence by the Board Order of July 14, 1975, with concurrence of all Parties,
altered the alleged historical usage of groundwater (Tables 3.4 and 3.5) so that it
now appears that no sharp increase in irrigational use occurred between 1964
and 1969. In the Board’s opinion, this change does not affect the conclusxon
that groundwater use by the plant will be of negligible impact.

101.In sum, the Board concludes that the preemption of land and water for
the purpose of the STP will have no significant adverse long-term effects on
United States or State agricultural produqtibn. Adverse effects at,thé‘ county
level could occur but there exists a potential for compensatory production by
bringing other suitable land into production and it may be that the very presence
of a substantial new nonfossil energy source may in ltself act indirectly to
increase agricultural production.

Compliance with the Federal Water Pollution Control Act Amendments of 1972

102. The Commission may not issue any license or permit for the STP
unless, in compliance with Section 401 of the Federal Water Pollution Control
Act A