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PREFACE
This is the third volume of issuances of the Nuclear Regulatory Commission and
its Atomic Safety and licensing Appeal Boards and Atomic Safety and licensing
Boards. It covers the period from January 1, 1976, to june 30, 1976.
Atomic Safety and licensing Boards are authorized by Section 191 of the
Atomic Energy Act of 1954. These Boards, comprised of three members conduct adjudicatory hearings on applications to construct and operate nuclear
power plants and related facilities and issue initial decisions which, subject to
internal review and appellate procedures, become the fmal Commission action
with respect to those applications. Boards are drawn from the Atomic Safety
and licensing Board Panel, comprised of lawyers, nuclear physicists and engineers, environmentalists, chemists, and economists. The Atomic Energy Commission first established Licensing Boards in 1962 and the Panel in 1967.
Beginning in 1969, the Atomic Energy Commission authorized Atomic Safety
and licensing Appeal Boards to exercise the authority and perform the review
functions which would otherwise have been exercised and performed by the
Commission in facility licensing proceedings. In 1972, that Commission created
an Appeal Panel, from which are drawn the Appeal Boards assigned to each
licensing proceeding. The functions performed by both Appeal Boards and
licensing Boards were transferred to the Nuclear Regulatory Commission by the
Energy Reorganization Act of 1974. AppeaJ Boards represent the fmallevel in
the administrative adjuicatory process to which parties may appeal. The Commission may, however, on its own motion, review various decisions or actions of
Appeal Boards.
This volume is made up of reprinted pages from the six monthly issues of the
Nuclear Regulatory Commission publication Nuclear Regulatory Commission
Issuances (NRa). for this time period, arranged in chronological order. Cross
references in the text and indexes are to the NRCI page numbers which are the
same as the page numbers in this publication.
Issuances are referred to as follows: Commission--CU, Atomic Safety and licensing Appeal Boards-ALAB, and Atomic Safety and Licensing Boards-LBP.
The summaries and headnotes preceding the opinions reported herein are not to
be deemed a part of those opinions or to have any independent legal significance.
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Applicants in a Massachusetts construction permit proceeding filed an
untimely petition for leave to intervene'in a special seismic proceeding involving
operating reactors in New York. Without reaching questions of untimeliness,
Appeal Board rules that petitioners' interest will not be affected by the outcome
of this proceeding, and that intervention is therefore baried by 10 C.F.R.

§2.714(a).
Petition denied.

RULES OF PRACTICE: INTERVENTION PETITION
An interest in the resolution of factual questions common to two
proceedings is not sufficient under 10 C.F.R. §2.714{a) to support a motion by
a party to one of the proceedings for leave to intervene in the other proceeding.

COMMISSION PROCEEDINGS: RES JUDICATA/COLLATERAL ESTOPPEL
Even assuming some similarity between factual issues raised in two
proceedings, there are no principles of res judicata or collateral estoppel which
could make legally binding upon a party to one proceeding factual determinations made in another proceeding in which it did not participate.
LICENSING BOARD: CONSIDERATION OF NRC STAFF EVIDENCE
The NRC staff does not occupy a favored position at licenSing hearings.
When considering contested issues, a licensing board must evaluate the staffs
evidence and arguments in the light of the same principles which apply to the
presentations of other parties.

DECISION
January 6, 1976
Last August, acting primarily on the basis of a request flIed by the New York
State Atomic Energy Council, the Commission directed that a special hearing be
held to look more closely at the seismic characteristics of the Indian Point site,
which is located on the east bank of the Hudson River 43 miles north of the
Battery. CLI-75-8, NRCI-75/8 173. At that time, the operating license
proceeding involving the third reactor on the site was pending before this Board
(the first two reactors had already received operating licenses). For that reason
and others set forth in its opinion, the Commission designated us, rather than a
licenSing board, to preside at the factual inquiry. NRCI-75/8 at 177-78.
We are now faced with an intervention petition of a novel character. The
petitioners here, thirty electric utility companies and municipalities headed by
the Northeast Nuclear Energy Company, are the applicants in another
proceeding. Specifically, they are seeking construction permits for the Montague
Nuclear Power Station, which would be located in the town of the same name in
northwest Massachusetts. 1 Not surprisingly, their petition departs from the
course regularly followed by would-be intervenors. That is, they do not make

1

See NRC Docket Nos. 50496 and 50497.

2

the familiar claim that they will be affected by the existence or operation of the
Indian Point reactors or by the occurrence of an accident at the site. Indeed,
they are not at all interested in Indian Point per se. Rather, their claimed interest
is only in certain questions of fact which will be addressed here and which they
argue are relevant to their application as well.
We hold that the petitioners' asserted interest is inadequate to support
intervention. To be sure, they have a legitimate interest in having their position
on, the issues involved in the Montague application fully and fairly considered.
But they need not intervene here to preserve that interest. A proper
understanding of the relationship between the two proceedings, coupled with a
correct appreciation of the role the staff plays in hearings, makes it clear that
their interest will not be affected by the Indian Point proceeding. Their
intervention here is therefore barred by the plain terms of 10 C.F.R. §2.714(a).
A. The original notice of heaiing in this proceeding, issued August 5, 1975,
set out in a general way the issues to be considered and called for the filing of
any intervention petitions by August 29th. None was received by that date. As is
customary, the issues were refined during the early pre·hearing stages and
eventually were set forth in their final form in our order of October 17th.
On November 14th, two and a half months after the deadline, the Montague
applicants filed a petition for leave to intervene here. The Commission's Rules of
Practice permit intervention by "any person whose interest may be affected by a
proceeding; ..." 10 CFR §2.714(a). In their petition and related papers,2 the
Montague applicants proffer the following line of reasoning to support their
claim that they possess the requisite interest.
Hearings on the Montague application are not scheduled to commence for
some time. Thus, claim the petitioners, our Indian Point decision is likely to be
handed down before their hearing starts. 3 As we now understand it, their
concern about this stems from what they see as the practical, rather than the
legal, significance of our decision.
In this connection, they point out that the Montague application is currently
undergoing review by the NRC staff, and that the staff has not yet ann<;>unced its
views concerning the extent to which the proposed plant must be designed to
withstand earthquakes. They say we will decide certain "regional" seismic issues

2 After several of the parties filed briefs opposing their intervention, the petitioners
sought and were granted leave to file a supplemental brief.
3 At the time the intervention petition was filed, it appeared that the Indian Point
hearing would begin in late January, well before the Montague hearirig. Intervening
developments have made it necessary to push back the start of the Indian Point hearing. For
purposes of considering the intervention petition, however, we will assume that our decision
on the merits of the seismic issues presented here will be rendered prior to the taking of any
significant steps in the Montague proceeding.

3

which might be fundamental to both proceedings.4 This could affect the staff
review of their application, they argue, particularly if our decision endorses the
staff viewpoint. For they claim that the staff often uses the same experts to
review a particular technical question which recurs in connection with different
applications. If those experts are proponents of a particular theory, the staff can
be expected to present that theory "with presumptive force in another
proceeding" once it has been upheld in one case.s It has this force, the
petitioners go on to argue, because the staff "enjoys a special status in NRC
licenSing proceedings.,,6 Although they profess to "have no doubt about the
ability of the [Montague Licensing Board] ... to make a fair, impartial and
independent review of the record in that proceeding",7 the petitioners fear that,
owing to the staffs "special status," the outcome of the Commission's review of
its application will be unduly influenced by the 'position the staff takes. Their
fears are already being realized, they say, because the staff has advised them that
the seismological section of the Montague safety evaluation report is being held
up pending adoption of a staff position, which in turn, according to "technical
representatives of the staff," will be determined by the outcome of the Indian
Point proceeding.s
The petitioners' papers also deal with' the questions· raised by the
untimeliness of the petition. Good cause exists for its belated ming, say the
Montague applicants, because it was not until we issued our October 17th order
that it: became clear that the Indian Point issues were not purely "local" in
character but could overlap those present in Montague. ·Their papers also
attempt to show that the four additional factors that must be. considered in
connection with a late petition weigh in their favor. 9
The existing parties to the proceeding take differing views as to the
legitimacy of the attempt to intervene. Consolidated Edison, the applicant here,
states simply .that it .has no objection to the intervention. The other three
parties-the NRC staff, the State Atomic Energy Council, and the Citizens
Committee for the Protection of the Environment-all oppose intervention for
various reasons. 1 0

4The required seismic design for each facility will depend in important part on
characteristics peculiar to the individual site. But "regional" characteristics can also playa
significant role. See, e.g., 10 CFR Part 100, Appendix A, Section V.
!December 12th Brief,p.9.
'ld. at 10.
'/bid.
lId. at 10-11.
'See 10 C.F.R. §2.714(a}; Nuclear Fuel Services (West Valley Reprocessing Plant),
CLI-75/4, NRCI-75/4R 273, 275. .
lOIn order to avoid lengthening' this opinion, we do not summarize their arguments
here. Much of what those parties had to say, however, has been quite useful to us.
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B. There is no need for us to reach the potentially troublesome questions
which arose because the petition was filed late. For regardless of what we think
of the proferred excuse for the tardiness and the other factors which must be
considered in determining whether untimeliness is a bar, intervention must be
denied on the more fundamental ground that the petitioners do not possess the
requisite'interest, ie., they do not have an interest that might be affected by the
proceeding.
In reaching this conclusion, we have assumed for present, purposes the
validity of, the petitioners' assertions that there is at least some similarity
between the Montague and Indian Point issues. And, likt; the petitioners, we
subscribe to the proposition that there are no principles of res .judicata or
collateral estoppel which could make legally binding upon them any decision
which we reach on factual' issues in this proceeding if they do not participate
.
here. I I
Recognizing that any factual determinations we make here will not bind·
either the Montague licensing Board or the parties to the proceeding,l~ we turn
to the petitioners' claim that, owing to the manner in which the staff conducts
its affairs, our decision will have an adverse practical effect on them. We can
reject that claim without taking issue with either their characterization of how
the staff does business generally, or their reports of how the staff is treating their
application in particular. For the petitioners' reliance on such· matters
demonstrates only that they have misconstrued the nature and significance of
the staffs role in the adjudicatory system established by the Commission.
"

I I See the petitioners' December 12th Brief, p. 6. Compare Duke Power Co. (Catawba
Units 1 and 2), LBP-74-S, 7 AEC 82 (1974), where an intervenor was barred 'from litigating
certain issues which had been decided adversely to it in an earlier proceeding in which it had
participated. The earlier proceeding, while concerned with a different facility, had involved
the same applicant and a reactor of similar design. See also Alabama Power Company
(Farley Units 1 and 2), CLI-74-12, 7 AEC 203 (1974).
12 Although in any event the Montague applicants' lack of interest bars their
intervention here, we also note that permitting them to intervene would not simplify the
Montague proceeding. This follows from the very principles which they rely upon to
demonstrate that our 'Indian Point decision will not be legally binding on them If they do
not participate here. By that same token, if the Montague applicants were permitted to
intervene here, they could not use any favorable factual determinations against parties to
the Montague proceeding who may oppose them on seismic issues. Thu's, even on the
practical level, permitting the Montague applicants to -intervene here would accomplish
little, for the Montague intervenors would remain free in any event to litigate the "regional"
issues in the Montague proceeding.
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In the first place, contrary to the petitioners' apparent view, the staff does
not occupy a favored position at hearings. 13 We have taken pains to point out
that, when a board comes to decide contested issues, it must evaluate the staffs
evidence and arguments in the light of the same principles which apply to the
presentations of the other parties. 14 In short, the staffs views ,~'are in no way
binding upon" the boards; they cannot be accepted without passing the same
scrutiny as those of the other parties. 1 5
This understanding of how the adjudicatory system' operates serves to
demonstrate that the petitioners' fears are unfounded. The situation. they find
themselves in is not unusual; nor are their interests threatened by the Indian
Point proceeding. For in all cases-whether or not a similar issue is pending
elsewhere-an applicant runs the risk of being unable to convince the staffs
expert to subscribe to the applicant's way of thinking. And whenever that
occurs-regardless of whether the staffs view is as yet untested or has been
accepted or rejected in another proceeding-the applicant's (or any other
party's) remedy is the same. If it disagrees with the staffs assessment, it can and
should raise the issue in the hearing process and thus put before the licensing
board the relative merits of its and the staffs positions. The fmal decision lies
with the boards, not with the staff. In this connection, the petitioners have
expressly indicated their confidence in the Montague board's ability to resolve
'
contested issues fairly (see p. 4, supra). ,
Thus, no matter what position the staff takes in the course of its review
process, we cannot conceive of a situation in which an applicant would be
unable to protect its interest fully in the course of the hearing on its own
application. In particular, the interest of the petitioners here in a fair resolution

I;See Vermont Yankee Nuclear Power Corporation (Vermont Yankee Station),
ALAB-194, 7 AEC 431, 445 (text accompanying filS. 27-29), 446 (1974); Southern
- California Edison Co. (San Onofre Units 2 and 3), ALAB-268, NRCI-75/4R 383, 400
(1975).
14 Vermont Yankee Nuclear Power Corporation (Vermont Yankee Station), ALAB-138,
6 AEC 520, 532 (additional views of Mr. Farrar) (1973); ALAB-229, 8 AEC 425, 440-41
(1974), reversed on other grounds, CLI-7440, 8 AEC 809 (1974).
15 ALAB-268 (supra, fn. 13), NRCI-75/4R at 399; Vermont Yankee Nuclear Power
Corporation (Vermpnt Yankee Station), ALAB-179, 7 AEC 159, 174 fn. 27 (1974);
ALAB-217, 8 AEC 61, 68 (1974). In contrast to this view, the petitioners went so far as to
suggest that the staff acts in a "quasi-judicial" capacity at the hearings. December 12th
Brief, p. 10. To support this suggestion, they quoted a sentence from a'memorandum which
the staff filed in the Montague proceeding. In the rust place, the sentence quoted does not
support the conclusion the petitioners attempt to draw from it. Moreover,', in' that
memorandum the staff was arguing that its assessments are subject both to testing by other
parties and to "the careful scrutiny of Licensing Boards." (Memorandum, p. 11). And in the
sentence which followed the one quoted, the staff took pains to emphasize the distinction
between its role at the hearings and "the adjudicatory, role accorded by the Commission to
the Licensing Boards." (Memorandum, p. 12).
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of the issues involved in their Montague application cannot be adversely affected
by the Indian Point hearing.
We must decline, then, to permit the Montague applicants to intervene and
participate as a party here. 16 This does not mean that other contributions they
may wish to make would be unwelcome. If, for example, when the hearing is
com pleted they wish to file an amicus brief setting forth their view of what the
evidence establishes, we would quite likely grant them leave to do so. Or, if they
have in their possession or control evidence' bea'ring on the "regional" issues
which the parties to this proceeding are not aware Of, l 7 we would urge them to
make it available to those parties.

Petition for leave to intervene denied.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Romayne M. Skrutski '
Secretary to the Appeal Board

I 'The minority opinion of one of our colleagues in a recent case suggested that a board
can permit those who have no right to intervene to do so "in the sound exercise of
administrative discretion." Long Island Lighting Company (Jamesport Units 1 and 2),
ALAB-292, NRCI-75/10 631,658 (opinion of Mr. Salzman).
We need express no view as to whether the Commission's rules would permit us to allow
intervention on that basis. See Jamesport, NRCI-75/10 at 645, fn. 14 (opinion of
Mr. Rosenthal) and 653, fn. 6 (opinion of Dr. Buck). For the Montague applicants' petition
simply does not present any justification for our taking such an extraordinary step.
"See their petition, p. 8; December 12th Brief, p. 23.
.
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Upon 'applicants' appeal from"an order granting intervention and a hearing in
an operating license proceeding, the Appeal Board rules that the licensing Board
failed (1) to determine each petitioner's requisite personal interest and the
adequacy of at least one of his contentions, and (2) to articulate the basis for
those determinations in reasonable detail.
Licensing Board order vacated. Cause remanded with instructions directing
Board to hold a special pre-hearing conference (pursuant to 10 CFR §2.75Ia)
and, thereafter, to rule de novo on each petition to intervene.
RULES OF PRACTICE: OPERATING LICENSE HEARING
As distinguished from the case of applications for construction permits, a
fOlmal hearing need not be held on every application for an operating license.
Rather, one whose interests may be affected by operation of a facility may
petition for such a hearing, indicating the specific aspect as to which he wishes a
hearing, the facts pertaining to his interest, and the basis for his contentions (10
CFR §2.714{a)).
RULES OF PRACTICE: OPERATING LICENSE HEARING
. Before an operating license hearing may be directed or intervention granted,
a: licensing board is required at the minimum (1) to make specific det,erminations
on the questions whether each petitioner has established the requisite personal
interest and has set forth at least one adequate contention, and (2) to articulate
in reasonable detail the basis for those determinations.

B

, ,DECISION ;
,

'I;',

"

January 7, 1976
, 1

Messrs. Troy B. Conner, Jr., Washington,D. C., arid
William J: Moran, CinCinnati, Ohio, ~or the applicants. '
Mr. Stephen M. Sohinki for the NRC Regulatory Staff.,

The Cincinnati Gas' & Electfic Company and tw~ other' utilities j~intly
applied for a Commission lice'nse to operate the Zimmer Nuclear Station now
under construction on the Ohio River some 24 miles southeast of Cincinnati. l
,The Commission caused notice of, their application to be" published in t~e
Fede;'a! Regisier (40 Fed. Reg. 43959, September24, 1975): Among other
things, that notice'informed persons whose interests might be affected by the
facility that' they were e~titled to req'uest a hearing on the application and to
seek leave to'intervene to protect those interests.
"
..
The Miami Valley Power Project, Dr. David B. Fankhauser,Mari B. Leigh
and the City of Cincinnati separately petitioned for a hearing and for leave to
intervene. 'The Commission ,referred ~hose petitions to 'a, licensing Board for
deternunation. 'After receiving the' 'applicants' and the staffs responses, and
~thout further proceedings, the Board on November 28, 19'75 entered an order
granting' all' four, intervention petitions and dir'ecting a hearing. ,We 'now have
before us the applicants' appeal from that order. For the reasons'.which fo'llow,
th~ Board's order is vacated and the cause remanded for further proceedi~gs not
inconsistent with this opinion.
,
,"
" ,
'
1. As distinguished from the 'case of an application to construct a nuclear
power generating station, a formal hearing need not be held on every application
for a license to operate such a station. 2 Rather, under the Commission's
regulations, ,one whose interests may be affected by operation of the facility
may petition for such a hearing. To be successfUl, the petitioner must identify
"the specific aspect ..• as to which he wishes to' intervene and/or on' which he
bases his request for a hearing" and set forth under oath "With particularity both
the facts pertaining to his interest arid the basis for his contentions with regard
to each aspect." 10 C.F.R. §2.714(a). The rules then call "for a "special
prehearing conference" to consider all 'intervention petitions. 10 C.F.R.
§2.751a. Among other things, at that conference the licensing board is expected
.

The other participating utility companies are the Columbus and Southern Ohio Electric
Company and the Dayton Power and light Company.
'Gulf States Utilities Company (River Bend' Station, Units hnd 2), ALAB-183, 7 AEC
222,226 fn. 10 (1974).
I

,9

to identify at least preliminarilY'any litigable issues, to determine the parties to
the proceeding, and to issue a prehearing order which controls the subsequent
course of the proceeding unless later modified for good cause. Ibid. In addition,
before a hearing may be directed or intervention granted, the licensing board is
required at the minimum (1) to make specific determinations on the questions
whether each petitioner had established the requisite personal interest and had
set forth at least one adequate contention and '(2) to articulate in reasonable
detail the basis for those determinations. 3
2. The substance of the applicants' contentions on appeal is "that for three
of the four petitions [Miami Valley, Leigh and Fankhauser] the Board has not
made specific determinations for this dual test on either the 'interest' or
'contention' aspects of the petitions and thus incorrectly admitted [these]
petitioners as parties," and with regard to the City of Cincinnati's petition, the
Board failed to specify which if any of the City's contentions were acceptable.4
The applicants also complain that the Board below assumed that they were not
opposing the City's petition, which in fact was not the case. Applicants say they
did oppose that petition, but only with respect to the adequacy of the City's
contentions.
'
'The 'staff generally supported the petitions to intervene. On appeal, however,
the 'staff agrees that the' applicants are entitled to specific findings regarding
interests and contentions and that "the Order appealed from is deficient in this
regard."s The staff also notes that the Board disposed of the petitions without
convening the "special prehearing conference" called for by 10 C.F.R. §2.75la.
Believing that if such a conference had been held the deficiencies in the Board's
order might have been avoided, the staff recommends that the cause be
remanded for such a conference or at least for a supplemental 'order "clearly
delineating the Board's findings with respect to the interest and contentions of
, each petitioner.,,6
.
None of the petitioners filed it brief in response to the applicants' appeal: the
. time within which to do so has now expired.
3. There is merit in both the applicants' and the staffs positions. We have
previously stressed in connection with intervention petitions that "
we deem it to be the general duty of licensing boards to insure
that .. ~ orders contain a sufficient exposition of any ruling on a contested
issue of law or fact to enable the parties, and this Board on its' own review,
readily to apprehend the foundation for the ruling. Compliance with this

S Northern States Power Company (Prairie Island Nuclear Generating Station, Units 1
and 2), ALAB·I04, 6 AEC 179 (1973); Duquesne Light Company (Beaver Valley Power
Station, Unit No. I), ALAB-I0S, 6 AEC 181 (1973).
4 Applicants' brief on appeal, pp. 3-5.
S Staff brief on appeal, p. 3.
'[d. at pp. 5-6.

10

general duty is not a mere procedural nicety but is a necessity if we are to
carry out efficiently our appellate review responsibilities. 7
This requirement for reasoned decision·making is neither burdensome nor
inappropriate. Indeed, it is neither more nor less than the standard which the
federal courts have long demanded of agency decisions.!! The order in question is
manifestly not up to that standard.
We need not belabor the point; few examples suffice to show why the
order of November 28th may not stand respecting any of the four petitions.
First, the Board below assumed applicants' acquiescence in the grant of the City
of Cincinnati's petition despite their unequivocal statement (at page 5 of their
Consolidated Reply to the intervention petitioners) that ','we must protect our
interests to assure that needed power is available to the public and therefore
oppose the Dty's petition for leave to intervene." (Emphasis added). This
misapprehension doubtless explains the Board's failure to specify which if any of
the City's several contentions are admissible. But without the identification of a
valid contention, a petition to intervene may not be granted. 9
Again, on the hasis of its petition, the Miami Valley group's interest in the
operation of the Zimmer facility must rest either on its members' status as
customers of one of the applicants or on their residence near the nuclear plant. '
The decision below, however, does not specify what interest it found this group
to have in the facility's operation. This is fatal. qn one hand the petition alleges
no facts from which it can be determined where any individual group member
resides. I 0 On the other, whether an individual's status as a utility's customer is
by itself sufficient interest to intervene in agency proceedings involving that
utility is an open question! I Manifestly, in these circumstances the Board's
grant of the Miami Valley group's petition cannot be sustained. '
The pro se petition of Dr. Fankhauser is, among other things, unverified;
neither does it specify where he resides in relation to the plant (other than in the
same county). Moreover, the Board was informed before it ruled that this
petitioner had retained counsel who was preparing and would shortly submit an

a

'Prairie Island, ALAB-I04. supra, 6 AEC 179.
"IT] he courts cannot exercise their duty of review unless they are advised of the
considerations underlying the action under review .... IT) he orderly functioning of the
process of review requires that the grounds upon which the administrative agency acted be
clearly disclosed and adequately sustained." S.E.C. v. Chenery Corporation, 318 U.S. 80, 94
(1943) (Frankfurter, J.). Accord: Baltimore & O. R.R. v.Aberdeen & R. R.R., 393 U.S. 87,
92 (1968); Greater Boston Television Corporation v. F.C.C, 444 F 2d 841, 851-53 (D.C.
Cir. 1970), certiorari denied, 403 U.S. 923 (1971); City of Huntingburg v. F.P.C., 498 F. 2d
778 (D.C. Cir. 1974).
9 B.P.I. v.Atomic Energy Commission, 502 F. 2d 424 (D.C. Cir. 1974).
I OSee Sierra Club v. Morton, 405 U.S. 727, 739 (1972).
I I Portland General Electric Company (Pebble Springs Nuclear Plant, Units 1 and 2),
ALAB-273, NRCI-75/5, 492, 494 (1975).
B
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amended petition.! 2 Nevertheless, the Board granted his pro se'petition without
specifying which if any of its nine contentions were acceptable or making any
determination respecting his interest. Such a ruling is inadequate.
The Leigh petition contains no less than five contentions. The Board below
simply riotes that "Leigh ••. has a contention recognized by the Commission's'
"
rules."! 3 But which one? The order does not say.
Finally, without giving any reasons for doing so, the Board omitted the
speCial prehearing conference 'calle'd for in section 2.751a of the Commission's
RUles' of Practice, although those Rules specify that "this conference may be
omitted in proceedings oth'er than contested proceedings." (Emphasis supplied).
We need not decide whether 'such a coriference must always be held before'
intervention petitions are ruled upon to agree with the staff that one should have'
been held' here. Many if not all of the serious inadequacies in the Board's order
',
might have been avoided had this been done.! 4
4. In sum,' our admonition in River Bend l 5 bears repeating he-reo "In an
operating license proceeding, unlike a construction permit proceeding, a hearing "
is not mandatory .•.. There is, accordingly, especially 'strong reason in an
operating license proceeding why, before granting an intervention petition and
thus triggering a: hearing, a licensing board should take the utmost care to satisfy
itself fully that there is at least one coritention advanced in the petition Which', '
on its face', raises an issue clearly open to adjudication in the proceeding." We
need oIlly add that a board should take equal care in these cases to assure itself
tliat pote.ntial interve~ors do have a real stake in the proceeding. 16

For the reasons stated, the decision of the Ucensing Board is reversed, the'
order of November 28, 1975 is vacated and the cause is remanded With
instructions'to hold the special prehearing conference pursuant to section 2.751a
of the Rules of Practice and, thereafter, to rule de novo on each petition to
intervene. Those ~u1ings shall include explanations why 'each petition is granted

,I 2We understand that an amended petition has now been submitted on behalf of Dr.
Fankhauser.
1 3 Order, p. 5.
;,
1 .We note that on December 24, 1975, a month after it had ruled on the intervention
petitions, the Board below Issued an order calling for a special prehearing conference.
15 ALAB.lS3, supra, ,7 AEe at 226 (1974) (citations omitted).
" See Sierra Club V. Morton, supra, 405 U.S. at 739.
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or denied and, if granted, findings identifying that' petitioner's interest and
specifying the contention or contentions accepted for adjudication. 17
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Romayne M. Skrutski
Secretary to the Appeal Board
']
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1 'It should go without saying, of course, that nothing in this decision either intimates
"our views on the proper disposition of any petition or precludes any party's right under the
Commission's Rules to file an amended petition.
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In the Matter of
HOUSTON LIGHTING AND POWER
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Docket Nos. STN 50·498
STN 50·499

(South Texas Project, Units 1 and 2)

Upon review sua sponte of the Licensing Board's initial decision (LBP.75.71)
[and an earlier partial initial decision (LBP·75-46)] authorizing construction
permits for the South Texas Project, Units I and 2, Appeal Board concludes that
there is no error warranting corrective action. In reaching that conclusion, the
Appeal Board indicates that an outstanding issue with respect to the integrity of
the facility's steam generator tubes is readily susceptible of full resolution by the
time the facility will be ready to commence operation.
Initial decision (LBP·75·71) and partial initial decision (LBP·75-46) af·
firmed.

DECISION
January 14, 1976
On December 17, 1975, the Licensing Board rendered its initial decision,
authorizing the issuance of construction permits to the Houston Lighting and
Power Company for Units I and 2 of the South Texas project. LBP·75·71,
NRCI·75/12894. This initial decision had been preceded by a partial initial
decision rendered on August 8,1975. LBP·75-46, NRCI·75/8 271.1
Participating in the proceeding below were the applicant, the NRC staff and
the State of Texas [which had intervened under the "interested State" provisions

I The August 8 decision dealt with environmental and site suitability matters and paved
the way for the issuance of limited work authorizations under 10 CFR 50.10 (e). The
December 17 decision addressed the remaining radiological health and safety matters.
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or" 10 CFR2.715 (c)]. NOlle of these participants has taken exception to either
decision. Thus, the decisions have been reviewed by us sua sponte. 2
Our scrutiny of both decisions and the underlying record has uncovered no
error warranting corrective action. We therefore affirm.
This affirmance should not - be taken as necessarily constituting an
endorsement of each and every finding of the Licensing Board. In this
connection, we experienced considerable difficulty in fathoming the precise
thrust of paragraph 99 of the August 8 decision, which concerns alternativ~s to
the proposed cooling lake. NRCI-75/8 at 300. On its face, that paragraph
appeared to us to make little sense. A reading of the relevant portions of the
record shed, however, additional light upon the thought which seemingly was
meant to be conveyed; in any event, we are satisfied that the environmental
consequences of devoting considerable amounts of land to a cooling lake were
sufficiently explored and that there is no warrant to disturb the Licensing
Board's conclusion that that cooling system alternative is acceptable.
One further observation is in order. In paragraph 32 of the December 17
decision, the Board pointed to testimony to the effect that "both an improved
design and maintenance of all volatile treatment secondary water chemistry will
be applied to assure that steam generator tubing integrity is maintained under all
conditions of operation". NRCI-75/12 at 905. In a pending operating license
proceeding involving a pressurized water reactor facility containing steam
generators supplied by the same vendor, this Board has been exploring in depth
the steam generator tube integrity question. 3 Although no decision has as yet
been reached in that case, there is nonetheless no reason to withhold further our
approval of the issuance of construction permits here. Even assuming that steam
generator tube integrity should be there determined to be a still unresolved
safety problem, on the basis of what has been disclosed in Prairie Island to date
we have little doubt that the problem is readily susceptible of full resolution by
the time the South Texas facility will be ready to commence operation. That is
enough for present purposes. See Georgia Power Co. (Alvin W. Vogtle Nuclear
Plant, Units 1 and 2), ALAB·291, NRCI· 75/9 404, 412-13 (September 24,
1975).

2 By unpublished order of September 3, 1975, review of the August 8 decision was
deferred pending rendition of the initial decision on the radiological health and safety
questions.
3 See Northern States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2),
ALAB-284, NRCI-75/8 197 (August 11, 1975). The evidentiary hearing called for by
ALAB-284 was, after a postponement, held on January 6-8,1976.
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The Licensing Board's August 8, 1975 and December 17, 1975 decisions are
affirmed.
It is so ORDERED.
I
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In the Matter of
KANSAS GAS AND ELECTRIC
COMPANY AND KANSAS CITY
POWER AND LIGHT COMPANY

.

'

(Wolf Creek Nuclear Generating
Unit No.1)

~tation,

, , Messrs. ,<?e~ald Charnoff an~Jay E. Silberg, Washington" '
D. C., for the applicants, K;msas Gas and Electric Company, ,
'd~

.-.,

.

.

,t"

. Upon p~tition by applicants for imposition of a protective oide~ pending the
Appeal Board's detemination of their request for directe~ certification of the
licensing" Board's order of January'9, 1976 '(requiring public d'isclosure of
certain terms and conditions of a nuclear fuel supply contract between the
applicants and a supplier, the Appeal Board; ex'parte, grwts a stay (pending
own further order) of the licensing Board's order to
,extent t~t 'it requires
disclosure to inte'rvenors, without a p~otective o;der, of information ,which is
claimed by applicants to be proprietary in character. ,'.
" , , ,

its

the

,',
MEMORANDUM AND ORDER
, January 20, 1976
By order dated' January 9,' 1976; the licensing'Board granted the motion of
the State of Kansas an'd the Mid·An1erica Coalition for Energy' Alternatives,
intervenors in this construction perinit proceeding, for public disclosure of'the
terms and conditions of a nuclear fuel supply'contract betwee'n the applicants
~nd Westinghouse Electric 'Corporation, the fuel supplier.
applicants seek

The
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review of that order through directed certification/ claiming that the
information in question is proprietary and should be released only under a
protective order. The applicants also seek an order permitting the disclosure of
the subject information only under protective order pending our decision on the
question.
.
Pending further order of this Board, the licensing Board's order of
January 9, 1976 is hereby stayed to the extent that it requires the disclosure to
the intervenors, without a protective order, of information which is claimed by
the applicants to be proprietary in character. Any such disclosure pending our
further order shall be subject to the observance of the terms and conditions
suggested by the applicants in paragraphs 3 -and 4 of the proposed protective
order which they submitted to the Licensing Board as Attachment A to their
December 1, 1975 filing?
Any formal agreement entered into between the parties as a result of this
order .shall not constitute a waiver of the right of any party to maintain that the
information in question is not entitled to protection against full, public
disclosure.
The action herein has been taken ex parte on the applicants' motion for two
reasons:
(1) Since disclosure of the subject information would moot the question
before us, the order we are entering herein is necessary to protect our
jurisdiction.
(2) The applicants have represented that the evidentiary hearing is
scheduled to commence on Monday, January 26, 1976; accordingly, in the
absence of an immediate stay order, the information migh't well be publicly
disclosed before we had an opportunity to consider the dispute fully.
,

.

'

See Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2),
ALAB·271, NRCI·75/5 478,482·83 (May 21, 1975).
2 Those paragraphsread as follows:
,
3. IT IS HEREBY FURTHER ORDERED that the discovery granted be conditioned
upon the following:
a. Only Intervenors' counsel and Intervenors' experts who have a need to know shall
be permitted access to the information;
b. Said counsel and experts shall not disclose the information to any third person,
nor photocopy, dupUcate or transcnce such information;
c. Said counsel and experts shall be permitted to take notes and data from the
information, but the disclosure of said notes shall be subject to the restrictions of (b.)
and (d.) herein;
d. Said counsel and experts shall utilize the information only for the purpose of
preparation of the issues in this proceeding and for no other purpose; and
e. Said counsel and experts shall return the information to Applicants and destroy
all notes and data taken therefrom at the conclusion of this proceeding.
1

.

.

4. IT IS HEREBY 'FURTHER ORDERED that in the event Intervenors ,need to
utilize the Information during the evidentiary hearing in this proceeding, the lnfo~mation
shall only be disclosed in' camera under the conditions set forth In Paragraph 3 hereof and
the transcript of such portion of the evidentiary hearing shall be sealed.
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Our order should not be taken as intimating any view respecting either the
warrant for certification or the merits of the controversy. We shall determine
those matters following receipt of the briefs of the other parties in response to
the applicants' request for certification.
It is so ORDERED.
.

,
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Romayne M. Skrutski
Secretary to the Appeal Board

-,
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"

In the Matter of ,

Alan S. Rosenthal, Chairman
" "
Dr. John H. Buck
Michael C. Farrar

'.,.

SOUTHERN CALIFORNIA EDISON
COMPANY, et al.

Docket Nos. 50·361
50·362

(San Onofre Nuclear Generating
Station, Units 2 and 3)
Messrs. Sherman Chickering, C. Hayden Ames, Frank S.
Bayley, III and David R. Pigott, San Francisco, California,
and Messrs. Rollin E. Woodbury, Robert J. Cahall, David N.
Barry, III, Charles R. Kocher and Kingsley B. Hines,
Rosemead, California, for the applicants, Southern Califor·
nia Edison Company, et a1.
Mr. Frederic P. Sutherland, Los Angeles California, for the
Consolidated Intervenors.
Messrs. David E. KartaJia and Robert J. Ross for the NRC
Staff.
'

In an earlier decision (ALAB·268), the Appeal Board rejected the applicants'
original exclusion area proposal but retained jurisdiction over the matter pending
the possible submission of alterations to the proposal. Upon consideration of
applicants' modified exclusion area proposal, the Appeal Board rules that (1) the
applicants now have sufficient control of the land portion of the exclusion area
above the mean high tide line of the beach; (2) there has been presented no
reason for it to depart from its previous ruling that the ocean portion of the
exclusion area qualifies as a waterway exempted from the total control
requirement; and (3) further proceedings are necessary to determine whether the
applicants' lack of full control over the "tidal beach" portion of the exclusion
area can be dismissed as de minimis. The Appeal Board does not reach the
question of whether the modified proposal comports with the terms of the
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permit granted by the', California Coastal Zone Conservation Commission to
build Units 2 and 3 of the facility.
'
Case remanded to the Licensing Board for further proceedings. Construction
permits allowed to remain in effect. '
:
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Commission iegulati~ns (10 CFR 100.3(a» require applic:mt to 'shovi that
it is able to exercise control of an exclusion area during normal facility operation
as well as in the event of an accident.
;

REGULATIONS: INTERPRETATION

'.'

:l'

Although an appeal board is not empowered to recast the plain terms of a
regulation so as to achieve what it might deem to be a preferred result, it must
equally guard against the adoption of a wooden' interpretation which would
neither give effect to the underlying intent of the regulation's promulgators nor
serve any other discernible legitimate purpose.
'! \.

EXCLUSION AREA: SIZE'

,"

.

"

There is no, prescribed minimum size for an exclusion area; such an area may
be of- any size so long as applicable radiation dose limitations at the outer
boundary are not exceeded. (See ALAB-268).
REGULATIONS: INTERPRETATION ,.
When an important safety regulation is involved, exceptions to a regulation's
requirements should not be lightly implled. it does no: disservice to any
regulation, . however,' to' interpret a~d apply' it with decent regard for' the
potential evil promoting' its enactment and the precise purpo'se intended to be
achieved.",
.
.
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EXCLUSION
REQUIREMENT
. . AREA: CONTROL
.
,
,

. ' There can be situations in which; because of the unusual nature and/or
limited scope of the portion of the exclusion area in issue, the inability of the
applicant to satisfy the control requirement contained in 10 CFR 100.3(a) can
be deemed to be of such little potential safety consequence to warrant being
dismissed as de minimis.
;. . .
, ,. '1.,
EXCLUSION AREA: CONmOL'REQuiRE~ENT
Only in very rare instances will an ,applicant be able· to justify an exclusion
area which-leaving aside railroads, highways and waterways-it does not fully
control. In order to do so, an applicant must show that because of unusual
21

circumstances it can be said with a high degree of 'confidence' that the
non·controlled segment of the exclusion area either (1) will not be used at all by
the public; or (2)' will be susceptible at most of a limited, defmed use which,
because of its character, will pose no health or safety threat during normal
reactor operations or in the event of an accident.
STATE REGULATORY REQUIREMENTS: INTERPRETATION
The NRC need not consider whether an applicant's exclusion area proposal
must be rejected for want of compliance with the requirements imposed by a
state permit, in the absence of a determination by the state regulatory agency
that there is such non·compliance.

MEMORANDUM AND ORDER
January 22, 1976
Our decision last April in this construction permit proceeding involving
Units 2 and 3 of the San Onofre Nuclear Generating Station concluded that the
exclusion area then proposed for those units was unacceptable. ALAB·268,
NRCI.75/4R 383 (April 25, '1975). This conclusion rested upon the subsidiary
determination that the applicants did not possess that degree of control over
certain portions of the exclusion area which is required by a governing
Commission siting regulation, 10 CFR 100.3(a). That regulation reads ·as
follows: ,
'
"Exclusion area" 'means that area surrounding the reactor, in which the
reactor licensee has the authority to determine all activities including
, exclusion or removal of personnel and property from the area. This area may
be traversed by a highway, railroad, or waterway, provided these are not so
, close to the facility as to interfere with normal operations of the facility and
provided appropriate and effective arrangements are made to control traffic
on the highway, railroad, or waterway, in case of emergency, to protect the
public health and safety. Residence within the exclusion area shall normally
be prohibited. In any event, residents shall be subject to ready removal in
case of necessity. Activities unrelated to operation of the reactor may be
, permitted in an exclusion area under appropriate limitations, provided that
no significant hazards to the public health and safety will result.
'

Specifically, our concern '!Vas directed, to the portions of the proposed
exclusion area lying outside the boundaries of the station-part of which was
intended to be utilized as a State park including, among other things, camping
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grounds and beach facilities! For reasons detailed in ALAB-268, which need
not be repeated here, it appeared to us that the applicants did not possess the
right "to determine all activities" within those and other portions but, rather,
could exercise control only in the event of an accident involving the facility. Our
reading of the terms of Section 100.3(a) convinced us that this was not
sufficient; viz., to satisfy the regulation it must appear that the right of control
also exist during normal operation of the facility.
Recognizing the possibility that the applicants might be able to modify their
exclusion area proposal to bring it into conformity with Section 100.3(a) as
construed, our rejection of that proposal in ALAB-268 was not 'accompanied by
a suspension or revocation of the outstanding construction permits which had
been authorized by the Licensing Board. Instead, we chose to leave the permits
in effect for a reasonable period during which the applicants would have ,the
opportunity to devise and implement the necessary alterations. Jurisdiction was
retained by this Board pending further developments. NRCI-75/4R at 400-01.
Now before us is an alternative exclusion area proposal which the applicants
put forward last fall and which has been studied and commented' upon by the
'other parties to the proceeding-the NRC staff' and the Consolidated
Intervenors. In essence, the proposed exclusion area would retain its roughly
elliptical shape (see NRCI-75/4R at 388-9n but would be Significantly reduce4
in size. As was the case initially, roughly half of the territory cove!ed by the
exclusion area consists of ocean; otherwise, it now encompasses principally
territory over which the applicants un disputably will have ftill control at all
times. Specifically, the' maj or landward portions of the exclusion area consist of
the station site (over which the applicants' control was never in doubt) and an
area of Camp Pendleton located east of Interstate 5' outside' the station, 'site.
Under the terms of the original easement from the Navy, the applicants lacked
adequate control over the latter area. The Navy has since giveri the applicants
greater authority there, however, with the result that the applicants now have
sufficient control over that portion. 2
,
As it did before, the exclusion area also includes the beach upon w~ch the
facility fronts. The applicants have full control over the segment of beach which
is above the mean high tide line. They plan to construct a IS-foot wide concrete
walkway along the landward edge of that segment (adjacent to the sea-wall
separating the station site from the beach) to permit transit by members of the
public between open beach areas upcoast and down coast from the reduced

1 The setting of the San Onofre facility is adequately described in ALAB-268.
NRCI-75/4R at 388-91. Suffice it to note here that the facility is located along the
California coast and is separated from the Pacific Ocean by a beach. Portions of the beach
are located above, and other portions below, the mean high tide line.
1 See the September 1975 "Amendment to Grant of Easement."
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exclusion area. Other than the 'walkway, no part of, the beach within the
exclusion area above the mean high tide line will be open to the public. 3 ,
' ,
'There will also remain within ,the exclusion area, however, the'segment of
beach located below the mean high tide line. That segment (in common with the
ocean itself) will not be within the applicants' control during the normal
'operation of the facility and will be available for public use. '

1:'
, The qu~stion we must now consider is whether the alternative proposal
satisflesthe' Section 100.3(a) control requirement. What this question comes
down to at' bottom is whether that requirement is not met because of the
c'ontinued presence in the exclusion area of the beach located below the mean
hlgh tide line (i.e., "tidal beach") over which the applicants have not obtained
(and'~nder California law apparently 'cannot obtain) any, much less full, control.
Insofar as tlie portion of the ocean within the exclusion area is concerned, there
is' no like issue posed 'by the absence of control~ This is because, in ALAB-268,
we expressly held that "the' ocean qualifies as a waterway and is thus exempted
from the total control reqUirement." NRCI-75/4R at 394. We have been given
no good reason to depart from that holding and, therefore, adhere to it. , '
, '," In urging us to hold that it is not fatal that the tidal beach is to remain within
the exClusion area, the applicants and the staff point to our discussion in
ALAB-268 of that beach segment.' Although there rejecting the applicants' claim
that "the tidal portion of the beach should be encompassed within the 'waterway
exeeption,,,4 ·we went on to ~~se~ve: '" :
,"
,
To be sure, if these applicants'did possess total control of a)) 'the rest of an
'exclusion area, including" the beach on the landward side' of the mean high
tide line, the'lack of control over the narrow strand of beach below the mean
'high tide line could quite readily be viewed as de minimis. In such
circumstances, the tidal portion of the beach would undoubtedly be little
~ore than a pedestrian Walkway for those' wishing to stro)) along the shore,
"• If:.or "pass from one open pa~t' of
the beach
to another.
This being so,
.
, . . . _'.
.'
~'

,~

~.

3 The applicants Intend to preclude public use of that beach by means of fencing and the
posting of signs with appropriate legends. . ,
4The applicants inform us that they have not abandoned that claim. They press upon us
their view that the area seaward of the mean high tide line is, by virtue of 43 U.S.c.
1301(a)(2), to be treated as "navigable waters." Although this may well be the case, it is
hardly dispositive here. The question confronting us is not whether the tidal beach is a
"navigable water" for whatever purposes that designation may be significant. Rather it is
whether the beach is a "waterway" within the contemplation and for the purposes of a
specific Commission' regulation concerning the degree of control an electric utility operating
a nuclear power facility'must have over the exclusion area for that facility. We continue to
believe that a negative answer is required.
.
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considerations similar"to those which are applicable to the other passageways
would militate against a strict 'application of the control requirement to the
. tidal beach.

NRCI~7514R at '394-95; footnote olnitt~ci. B~th the applic~nts~andthe staff ask
that we now convert that dictum into a square holding. As the applicant sees it,
Section 100.3(il) must be t a k e n '
.,. '
,
as providing a· generic exception 'applicable to, all passagewaYs having
characteristicS similar to highways, railroads and waterways. Any other
construction' could le~d to incongruous results, such as a highway' being
subject to the "highway" exception while an integral pedestrian walkway
located' within the highway boundaries could not be excepted, or a river
being subject to the "waterway" exception while a public bicycle path or
~questri3ri trail also within the river's boundaries could not be excepted. s
.

.

'

-

.

"

For their part, the Consolidated Intervenors appear to contend that the total
control requirement in Section J 00.3(a) must be given a literal interpretation.
Since the'tidal beach does,not strictly qualify as a' highway" railroad or
waterway, Consolidated Intervenors insist that in no circumstances' can it be
excepted from the total control requirement. Beyond that, they suggest that the
tidal beach cannot be. dismissed as simply a narrow strand of little' sig.
nificance; in their view, it "is wide enough to provide a large and accessible
area for recreational activities."6 In short, they appear to take issue with the
factual premise underlying our expressed belief in ALAB-268: that, if the
applicants possessed total control 'of the entire balance of the land within the
exclusion area, their lack of similar control over the tidal beach could be treated
as ,de minimis.
A. We have long held the view that" [i) n the interpretation and application
of [a Commission] regulation, [there is] no mandate to accord the language
employed by the Commission the most restrictive r~ch which h::xicologist
would. fmd acceptable. Rather, where several alternative interpretatio'ns are
p'ossible, we, should make that choice which comes closest, to fulfilling the
regulation's objectives." Consumers Power Co. (Midland PIant, Units I,and 2),
ALAB.152, 6 AEC 816, 818 (1973):, Put another way, although not e'nipowered
to recast the plain terms of a regulation so as to achieve what we might deem to
be a preferred result, we must equally guard against the adoption ,of a wooden
interpretation which would neither give effect to the underlying iritent of the
'
regulation's promulgators nor serve any other discernible legitimate purpose.
: As is( true of all of 10 CFR Part 100, Section 100.3(a) is concerned With the
protection of the public health and safety in normal reactor operation' and in the

a

_.

•

•
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•
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,'I

'

I..

•

,

5 Applicants'
Response to Consolidated Intervenors' Memora~dum" Concerning
Alternative Exclusion Area Proposal, dated January 2,1976, p. 4; footnote omitted. J,
'Consolidated Intervenors' Memorandum re Applicants' Alternative Exclusion Area
'
Proposal. dated December 8, 1975. at p. 12.
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event of an accident. The control requirement, as well as the other provisions of
the Section, must be read in the context of that basic design.
This consideration was explicitly recognized in our discussion in ALAB·268
of what appeared to us to be a salient purpose of the control requirement;
namely the assurance that "members of the public, if not wholly excluded,
would be sufficiently supervised while in the area to render it unlikely that they
would receive radiation doses higher than those permissible at the exclusion area
perimeter." NRCI·75/4R at 393. In this connection, on its face Section 100.3(a)
reflects the paramount importance attaching to the avoidance of such radiation
exposure: "Activities unrelated to operation of the reactor may be permitted in
an exclusion area 'under appropriate limitations, provided that no significant
hazards to the public health and safety wil/'result" (emphasis supplied).
, The exception for highways, railroads and waterways has a like qualifica·
tion-for 'the exception to be, operative, "appropriate and effective
arrangements [must bel made to control traffic on the highway, railroad, or
waterway, in case of emergency, to protect the public health and safety." And in
ALAB·268 we found the exception readily reconcilable with the tenet that there
is a close relationship between control of the exclusion area and the safeguarding
of the health and safety of any members of the public within it:
[11 nherent in the nature of the passageways are additional elements of
control which, are, lacking elsewhere. Particularly with respect to the
highways, persons utilizing the passageways can be expected to be (1) highly
mobile and thus able to leave the exclusion area quickly; (2) limited by the
nature of the passageway to that portion of the exclusion area; and (3)
readily excludable from the entire area by the simple expedient of closing
the passageway to traffic.
NRCI·75/4R'at 393.
,
B. It was withln this framework that we went on in ALAB·268 to examine
the applicants' then proposed exclusion area from the standpoint of the
observance of the control reqUirement. Since that area was destined to include
within its' borders State park containing Significant recreational facilities which
might be e~pected to attract substantial numbers of the public and yet would
not be subject to the applicants' control during normall'eactor operation, it was
easy to conclude that neither the letter nor the intendment of the requirement
was being given'its due. Clearly, in light of their irlability to superin~end the
public us~ of a relatiyely extensive portion of ~he exclusion area for camping and
kindred pursuits, as well as ocean bathing, the applicants would be in no position
to insure against the development of a situation giving rise to a' threat 'either to
the health and safety· of the persons making such use of the area or to the safety
of the facility itself.
Under th~ applicants' alternative proposal, however ~ no longer will the
exclusion area extend upcoast and downcoast to include the State park or any of
its facilities. Instead, as we have seen, the boundaries of the exclusion area are to

a
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be contracted so as to remove from the area all territory over which the
applicants lack total control (apart from the ocean, Interstate 5, a railroad track
and the segment of tidal beach in front of the reactors).7 Of the land portions of
the new exclusion area, the public will be permitted' to use, in addition to the
highway and railroad, only the tidal beach and the concrete walkway adjacent
to the seawall (over which walkway the applicants will have total control).
In the final analysis, then, we are called upon to decide whether we were right
in our observation by way of dicta in ALAB-268 that, were the applicants to
possess total control over the balance of the land portions of their exclusion
area, the lack of equivalent control over the tidal beach could be disregarded as
de minimis. To answer that question we must first come to grips with the
Consolidated Intervenors' seeming claim that Section 100.3(a) does not permit
resort to a de minimis doctrine; viz., that unless these applicants possess full
control over every square inch of their exclusion area which does not literally
fall within one or another of the specific exceptions, there is a fatal
non-compliance with the mandate of the Section.
Having taken a fresh look at the matter in light of this claim, we believe that
it is neither necessary nor desirable to impart such rigidity to Section 100.3(a).
An important safety regul~tion being involved, exceptions to the Section's
requirements of course should not lightly be implied. By the same token,
however, -we adhere to the view expressed in Midland, ALAB-152, supra, that it
does no disservice to any regulation-whether inspired by safety considerations
or not-to interpret and apply it with decent regard for the potential evil
prompting its enactment and the precise purpose intended to be achieved. s Such
regard here compels us to the conclusion that there can be situations in which,
because of the unusual nature and/or limited scope of the portion of the
exclusion area in issue, the inability of the applicant to obtain full control over it

'In ALAB-268. we suggested that a reduction of the excl~sion area ~ight be possible
consistent with the observance of applicable radiation dose limitations at its outer
boundaries. NRCI-7S/4R at 400, fn. 44. There is, of course, no prescribed minimum size for
exclusion areas; such an area may be of any size so long as the radiation dose limitations are
not exceeded. ld. at 409, fn. 57_
I This is so irrespective of whether, in the specific instance, -the end result may happen to
favor or rather (as in Mid/and) to disfavor the interests of the applicant or licensee at bar.
The regulations of this Commission are grounded in the public interest and, as such, do not
have as their aim the conferring of an advantage upon either the proponents or the
opponents of an application for a nuclear license.
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can be deemed to be of such little potential safety consequence to warrant being
dismissed as de minimis. 9
'
One example which comes immediately to the fore would be a segment of an
exclusion area which, although not under the applicants' control, nonetheless
might be unavailable as a practical matter for public use by reason of its
location; size, or terrain-or, perhaps, ,if under government ownership,' by
reason of a strictly, enforced prohibition against entry. Given such complete
inaccessibility, it is difficult to fathom in what significant respect protection of
the public health and safety might be'furthered were the utility t6 possess the
legal right to determine all activities in that area. '
Even if not wholly inaccessible to the public, the non-controlled portion of
the exclusion area might possess 'unique characteristics which per se would limit
its use in such' a manner that the creation of a public he'alth and safety hazard
would be obviated.' We had this in mind when we hypothesized in ALAB-268
that, of itself, 'the tidal beach would serve as little more than a' pedestriari
walkway for persons wishing to stroll along the beach or to pass from one open
part of the beach ,to another': We 'leave for scrutiny later in this opinion the
Consolidated Intervenors' claim that this hypothesis is factually unsupported;
For now it suffices 'to say that; assuming that the tidal beach is, for all relevant
purposes; in para materia 'with the passageways specifically exempted from the
control requirement, we have been given no overriding safety reasons why it
should riot be treated in the same fashion.
'
We do not wish to be understood as implying that it often will be that an
applicant,will be able to justify an exclusion area which-leaving aside railroads,
highways and waterways-it does not fully control. To the 'contrary, we think
that this will be possible only in the very rare instances in which, because of
unusual circumstances, it can be said with a high degree of confidence that the
non-controlled segment of the exclusion area either (1) will not be used at all by
the public; or (2) will be susceptible at most of a limited, defmed use which,
because of its character, will pose no health and safety threat during normal
reactor operations or in the event of an accident. Needless to say, the burden
will always be on the applicant to demonstrate the existence of such
circumstances and the,resultant unimportance from a safety standpoint of its
inability to determine all activities within the exclusion area (or to exclude the
public from the area entirely).
- ", ,
'It should be noted that the de minimis 'co'ncept is by no means a stranger to regulatory
schemes involving the public health and safety. To the contrary, that concept has been held
applicable by the courts to, e.g., the adulterated food provisions of the Federal Food, Drug,
and Cosmetic Act, 21 U.S.C. 301, et seq., and more particularly, to the'definition of an
"adulterated" food contained in 21 U.S.C. 342. See 338 Cartons, Etc. v. United States, 165
F. 2d '728,731 (4th Cir.1947); United States v. '1,500 Cases More or Less, Etc.; '236 F. 2d
208, 215 (2nd Cir. 1956); 'United States v. Capital Oty Foods: 345 F. Supp. 277 (D. N.D:
1972).

,C. This brings us to the question as to whether the applicants have met that
burden with regard to the tidal beach here. We conclude that, given the present
state of the record, they have not and that further proceedings are necessary to
determine whether the applicants'lack of full control over the tidal beach has no
safety implications (in terms of users of the be~.ch and, in addition, the facility
itseU).
.
Our assumption in ALAB·268 that the tidal beach would serve as little more
than a pedestrian walkway was based upon what we then understood to be the
facts. Specifically, it was our impression that what we were dealing with was a
long strip which, even at low tide, was extremely narrow (and at high tide would
be fully submerged). In such circumstances, it seemed to us, the tidal beach was
scarcely a fit candidate for anything other than "stroll [ing] along the shore" or
pass[ing] from one open part of the beach to'another." NRCI.75/4R at 394.
From more recently submitted information, it now appears, however, that
we had been under a misapprehension respecting the precise width of the
segment o( tidal beach still to be within the exclusion area. Amendment 22 of
the Preliminary Safety Analysis Report, constituting the alternative exclusion
area proposal, contains a drawing (identified as Figure 1~8.C) whlch reflects that
that segment (which is 0.8 miles long) has, at low tide, a width of as much as
150 feet.! 0 . This maximum width is greater than what, on the· basis of the
material we focused on when we rendered ALAB·268, we had thought to be the
case.
It does not necessarily follow from this recent clarificatiori that our de
minimis observations in ALAB·268 were wrong. Among other things, the fact
remains that, depending upon the state of the tide, a portion of all of the tidal
beach may be under water at any particular time. This being so, it may well be
that few members of the public could reasonably be expected to turn to the
tidal beach on which the reactors front for such activities as sunbathing and
swimming, in preference to the wider expanses of open beach (which are to be
developed as a State park) upcoast and down coast from the exclusion area.
Accordingly, it may be true that the tidal beach will serve essentially as a
passageway.
But, as previously noted, the Consolidated Intervenors have placed in issue
the extent of the potential use of the tidal beach for recreational activities.
There thus being a raised question of fact respecting a likely crucial aspect of the
alternative exclusion area proposal. the appropriate course is a remand to the
Licensing Board for resolution of the matter on a more ftilly developed record.
All that we have before us are the memoranda ·of counsel in support of or in
opposition to the new proposal. Such memoranda, and the representations and
assertions contained therein, do not amount to evidence on the basis of which
necessary factual findings can be made.
10

At other points, the low tide width is considerably less.
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We leave it to the Licensing Board to decide whether an additional hearing
must be held or whether, instead, the tidal beach use issue is amenable to
disposition upon the basis of affidavits. In all events, once the facts bearing upon
that issue have been ascertained, the Board is then to determine, taking guidance
from what has been said in this opinion, whether the applicants have met their
burden of establishing that their lack of control over the tidal beach within the
exclusion area is de minimis. The relief, if any, which should be ordered will
depend, of course, upon what conclusion the Board reaches on that score. tt

. II"
The Consolidated Intervenors also claim that the alternative exclusion area
proposal does not comport with the terms of the permit which the applicants
received from the California Coastal Zone Conservation Commission to build
Units 2 and 3 of. the San Onofre facility. The applicants dispute this claim. We
do not reach the question. It is for the Coastal Zone Commission to interpret
and enforce the terms of its own permit. The Nuclear Regulatory Commission
will need to concern itself with the matter only if and when the Coastal Zone
Commission calls upon the applicants to modify their exclusion area proposal. .
.

.

The case is remanded to the LicenSing Board for further proceedings not
inconsistent with this opinion. The construction permits shall remain in effect
pending the outcome of those proceedings. t 2
"
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
Secretary to the Appeal Board
I I In passing upon the significance of the applica~ts' lack of control over the tidal beach,
the Licensing Board will be called upon to consider the amount of radiation exposure that a
user of that beach might experience in the event of an accident-another issue as to which
there is apparent disagreement among the parties. If, as the applicants and the staff
maintain, that exposure would be well within permissible limits, this might have a bearing
upon the importance or nonimportance of the applicants' inability to bar the public from
the beach entirely. It might also bear upon whether, given the nature and extent of the
foreseeable use of the tidal beach (as might be found by the Licensing Board on the
evidence adduced by it), the beach will be subject to evacuation in an acceptable time
period (i.e., before any impermissible radiation exposure would be encountered by the
evacuees). " .
I 2The Consolidated rntervenors have not asserted that the'camping grounds-which are
now to be located outside of, rather than within, the exclusion area- might pose a "threat
to the security of the reactors. Our independent review has convinced us that the security
fence separating the camping ground from the exclusion area, taken in conjunction with
other security measures to be employed, will provide sufficient protection against
incursions.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

.. ALAB·309

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Richard S. Salzman, Chairman I
Dr. Lawrence R. Quarles

In the Matter of

Docket Nos. STN 50·460
STN 50·513

WASHINGTON PUBLIC POWER
SUPPLY SYSTEM
(WPPSS Nuclear Projects
Nos. 1 and 4)

Upon review sua sponte of Licensing. Board's partial initial decision
(LBP.75-41) dealing with environmental and site suitability matters relative to
WPPSS Projects 1 and 4, and its initial decision (LBP.75·72) authorizing the
issuance of a construction permit for WPPSS Project 1, the Appeal Board finds
no error warranting corrective action.
Initial decision and partial initial decision affirmed.

DECISION
January 23, 1976
On December 22, 1975, the Licensing Board rendered an initial decision
authorizing the issuance of a construction permit to the Washington Public
Power Supply System for unit No.1 of the WPPSS Nuclear Projects. LBP·75·72,
NRCI.75/12, 922. This initial decision had been preceded by a partial initial
decision rendered on July 30,1975. LBP·75-41, NRCI.75/7, 131.2
Initially the participants in the hearings were the applicant, the NRC staff,
the Thermal Power Plant Evaluation Council of the State of Washington
(Council), and Mr. Donald F. X. Finn. The Council was permitted to participate
under 10 C.F.R. §2.715(c), but chose not to participate beyond the
10riginally Mr. John B. Farmakides was the third member of this Board but he
withdrew upon his transfer to a position with another agency on December 7,1975.
2 The July. 30 decision dealt with environmental and site suitability matters and paved
the way for the issuance of limited work authorizations under 10 C.F.R. §50.10(e). The
December 22 decision addressed the remaining radiological health and safety matters.
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environmental session., Mr. Finn was allowed to intervene under 10 C.F .R.
§2.714(a), but at the conclusion of the evidentiary session on environmental
matters the Board held him in default and dismissed him from the proceeding.3
DUring the course of the health and safety phase of the hearings the
applicant requested that the decision on Project No.4 be postponed pending
resolution of certain financial matters. Thus, while the Licensing Board's partial
initial decision covered both Projects No.1 and No.4, its initial decision
authorized a construction permit for Project No. I only.
Both the applicant and the staff filed exceptions to the partial initial
decision. However, after the issuance of the initial decision the applicant
withdrew its exception in the context of WNP·I but maintained its exception
with respect to' WNP-4. The staff, after first reiterating its exception, withdrew
the exception for both No. I and No.4. Thus, the decisions before us
now-relating to the authorization of a construction -permit for Unit I-are
without exceptions and, accordingly, have been reviewed by us sua sponte. 4 Our
scrutiny of the decisions and the underlying r~cord has uncovered no error
warranting corrective action.
The Licensing Board's July 30, 1975 and December 22, 1975 decisions a~e

affirmed. .

.

.

:

It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
" Secretary to the Appeal Board

'The matters on which Mr. Finn had been granted intervention were covered in these
evidentiary sessions. Mr. Finn failed to appear at either of the two prehearing conferences or
during the entire evidentiary session.
4By unpublished order of August 12, 1975, briefmg time for all parties was extended
and our review of the July 30 decision was deferred pending the rendition of the initial
decision on the radiological health and safety questions.
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Michael C_ Farrar, Ch'airman ' '
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In the Matter of'

Docket No. 50-334

DUQUESNE LIGHT COMPANY, et al.
(Beaver Valley' Powe~ St~tion,

Unit 1)

: r'
,',

, , ,',

it,

••

',J

(' ~

1

Upon examination of licensing Board's initial decision authorizing the
applicant to conduct low power testing (LBP-76-3), Appeal Board vacates that
portion establishing the appeal period and sets the proper appeal period, as
required by 10 C.F.R. (1975 ed.) §2.762.
RULES OF PRACTICE: DUE PROCESS
Since parties have no occasion to act in reliance upon the length of an appeal
period until after a decision is rendered, a change in Commission rules shortening
the appeal period during the course of a proceeding does' n'ot depnve parties of
'due process_
~',','.' : .. ,' ',1,1 ' "
",':
II

I

j,

"

'

, ORDER
January 23, 1976 '

.

.

;-',

Yesterday the, licensing Board issued an initial decision in'this operating
license proceeding authorizing the applicant to conduct low power te'sting.
LBP-76-3, NRCI-76/1 '44. The final paragraph of 'that decision stated, ir:Iter
'alia, that exceptions could 'be flIed witliintwenty d~ys (tVJenty-five in the 'case
of the staff). NRCI-76/1 at 71. In thus'se'tting the appeal period, the licensing
Board relied upon the provisions of the Rules of Pra~tice as they' read 'nearly
three years ago. See 10 C.F.R. (1973 ed.) §2.762. Under the current Rules, the
time for filing exceptions is seven days. 10 C.F.R. (1975 ed.) §2.762.
" ,
::.

'

. -,

'"

:
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'

...

'

':' The reasons the licensing 'Board assigned for taking this action ignored the
Commission's unequivocal mandate that the change in appeal period "shall be
applicable to initial decisions rendered on or after" March 2, 1973.38 F. R.
5624 (March 2, 1973). The Board below also failed to take account of Our
holding that another iicensing board had erred in siriUlarly disregarding that same
Commission mandate.· Consolidated Edison Company of New York (Indian
Point Unit 3, ALAB·281, NRCI.75/7 6 (July 11; 1975).' The licensing Boa~d
did mention two other decisions of this Board. Those decisions are, however,
inapposite?
'
.
For the foregoing reasons, the last two sentences of text (NRCI·76/1 71) of
the January 22, 1976 initial decision are hereby vacated. ,Unless otherwise
ordered by this Board for good cause shown, exceptions to that initial decision
may be filed by any party within' seven (7) days after service of this order. A
brief in support of the exceptions shall be filed within fifteen (15) days thereafter
(twenty (20) days in the case of the NRC Starn.'Within fifteen (15) days after
the service of the brief of appellant (twenty (20) days in the case of the NRC

I As we said ·then, "we can see no plausible basis for the Ucensing Board's view" that
due process considerations preclude application of the shortened appeal period to pending
cases. As might be expected, the Commission's directive concerning the effective date
focused on whether the stage of the case affected by the rule change had been reached when
the rule was announced. Thus, the shortened appeal period applies only to initial decisions
handed down after the new rule was announced. This is patently reasonable. The parties to
pending cases have no occasion to act in reliance upon the length of an appeal period until
after a decision is rendered. Only then need they decide whether to appeal. The
announcement of the change in appeal period occurred nearly three years before the instant
decision. It is, of course, the general rule that a judicial body must apply the law in effect at
the time its decision is rendered, "unless doing so would result in manifest injustice" or
there is a direction to the contrary. Potomac Electric Power Company (Douglas Point
Units 1 and 2), 'ALAB·218, 8 AEC 79, 82-83 (1974), and cases there cited.
2 Vermont Yankee Nuclear Power Corp. (Vermont Yankee Station), ALAB·124, 6 AEC
358, 362 fn.4 (1973), cited in Consolidated Edison Co. of New York (Indian Point Unit 3),
ALAB·186, 7 AEC ,245, 247 fn. 3 (1974). ,The Board below thought that those two
decisions "held that more restrictive rules adopted during the course of a proceeding, are
not applicable to a pending case." (NRCI·76/1 at 71, fn.13)' No such broad holding is
reflected in what we said there. We did indicate that the rule change then under discussion
would not be applied in a case in which the notice of hearing had already been issued. But
that was because that particular change-to 10 CFR § § 2.104(c) and 2.760a-'involved a
matter that affected the contents of the notice of hearing and served as the blueprint for the
entire remainder of the proceeding.
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Staff), any other party may me a brief in support of, or in opposition to, the
exceptions.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
Secretary to the Appeal Board
Dr. Johnson did not participate in the consideration or disposition of this
matter.
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Frederic J. Coufal, Chairman
Lester Komblith, Jr.; Member
Dr. R. Beecher Briggs, Member
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In the Matter of.

"
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Docket Nos. 50·338
," '" 50·339
(10 CFR Part 50,
;,
Appendix D,
"
. Section 8, Proceeding)

VIRGINIA ELECTRIC AND"
POWER COMPANY
(North Anna Powe'r Station,
Units 1 and 2)
•

,

)
I '

~

•

~

L

\

'.

January 6, 1976

I

Upon petition by the NRC staff for reconsideration of a certain license
condition contained in the initial decision of December 5, 1975 (LBP·75·70),
the licenSing Board strikes the language in question and substitutes a new
condition which more accurately reflects its original intent.

ORDER
The Staff has petitioned that paragraph 38 of the Initial Decision dated
December 5, 1975, be reconsidered. Applicant has responded to the petition.
Paragraph 38 contains license conditions including the follOwing:
The Applicant's clearance of right·of·way shall be limited to 150 feet,
which is the width necessary for construction of a 500 kV line, until such
time as construction of the projected 230 kV line has received the necessary
State approvals.

This language, as the Staff points out, may be interpreted to be a conclusion that
Nuclear Regulatory Commission approval is not needed for the construction of
the mentioned 230 kV line; an amendment is suggested indicating that NRC
approval is needed. Applicant argues that the NRC has no authority over the line
but suggests that the Board need not meet the question now.
The Board does not consider that either the question of need for a 230 kV
line paralleling the 500 kV North Anna·Morrisville line or the question of need
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for NRC approval of such a line was before it for decision. No opinion on either
matter was intended to be read into the Board's decision or construction permit
condition and no such opinion is necessary for our decision. The intent of the
condition was to minimize the environmental impact of the project by
prohibiting unnecessary clearance of right-of-way for the construction of the
500 kV line. In our view, clearance of the right-of-way in excess of the 150 feet
required for the 500 kV line is unnecessary until such time as the Applicant is
prepared to build a second line.
Accordingly, subparagraph 1 of paragraph 38 of the Initial Decision dated
December 5, 1975, is stricken in its entirety and the following is substituted
therefor:
. 'The: Applicant's clearance of right-of-way in constructing the North
·~·Anna·Morrisvilie 500 kV line along the proposed route should be limited to·
150 feet. :
.
Dr. Briggs joins the other Board members in this Order.
It is so ORDERED. .
"
THE ATOMIC SAFETY AND
LICENSING BOARD
Lester Komblith, Jr., Member
Frederic J. Coufal, Chairman
Dated at Bethesda, Maryland,
this 6th day of January, 1976 .
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ATOMIC SAFETY AND LICENSING BOARD

Douglas V. Rigler, Chairman _
John M. Frysiak, Member
Ivan W. Smith, Member
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In the Matter of
THE TOLEDO EDISON COMPANY and
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

.'D~cket Nos'. 'SO-346A'
,SO-500A
, SO-S01A
(,

I

(Davis-Besse Nuclear Power Station, ,
1,2, and_ 3)

'I,

Uni~

'

-'

THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY, ET AL.

Docket Nos. 50MOA
S0-441A
,

(Perry_Nuclear Power Plant,
Units 1 and 2)

"

•

'J'

•

, January 7, 1976
:

Upon motion by applicants for a determination of ,the Commission's
authority to issue an operating license for Davis-Besse, ,Unit 1, prior to the
completion of antitrust review, or alternately, for certification of that question
to the Commission, the, licensing Board concludes that (I)' the, operating license
for Davis-Besse, Unit 1 is not "grandfathered" by the terms of Section l05(c)(8)
of the Atomic Energy Act, and (2) it is not necessary to so construe the Atomic'
Energy Act in order for the statute to be given the effect iniended by Congress:
The Board also noted that, even if the statute were interpreted 'as providing' a
basis for such "grandfathering," and as permitting post-licensing'antitrust review,
the applicants have failed to demonstrate that such a course of action would be
warranted.
Motion denied. Ruling referred to Appeal Board.' ,
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:.;.:.,.'. "MEMORANDUM AND ORDER"OF THE BOARD ON
APPLICANTS' MOTION ·FOR :DETERMI NATION
THAT DAVIS·BESSE UNIT 1 IS "GRANDFATHERED"
.. FOR ~URPOSES OF OPERATION
By Motion of November'4·,',I 975, Applic~nts' mov~d this licensing Board "to
enter an order affirming the authority of the 'Commission to issue a license
authorizing the operation of the' navis· Besse Nuclea~ Power Station, Unit I, prior
to the completion of the antitrust review presently in progress ... 1
By Order of November 6, 1975, this Board set a briefing schedule in which
parties opposing the grant of Applicants' Motion had until November 28, '1975'
to, ,I.'
_,file,. responses.,
Briefs
•
. • r.
..,
(\ in opposition to, Applicants' Motion
+. now- have
, been
received· fro'm the'Deparfment of Justice (Justice), the NRC, Staff (Staff) and the.
City' of CI~veland (City).
"
-,,
.'
., .'
I\{ lriMii~ch 1971 the Atomic Energy Commis~ion', ~owthe NucI~a~ R~gtilatorY
Commission, issued a construction permit, ,CPPR.80,.for the Davis·Besse.Unit 1
station. That permit contained the foIIoWlng condition: , .
, .
This permit shall be subject to an antitrust review by the'·Attorney Genera!"
" "pu'rsuant· to',Sectiori; 05 c of the Act. The applicants' snaiL' furnish to the'
t"' : Commission such information as: the Attorney General determines' to be
_. appropriate for the conduct of this review and the rendering of his advice
, . with re~pectto'this permit. The Commission m~y'hold a hea~ing on antit~ust
matters on the recommendation of the Attorney General or at the request of
any person and, on the basis of its findings made after such hearing, the
.' Commission'will continue, rescind; or amend this permit to include such
"':conditions 'as the 'CommiSsion deems appropriate. The applicants shall
r
:!.
r,
",'
••
."
••
comply With any order or license condition' made by the CommisSion
"'pu'rsu~nt 'to:Section :1()5 C ot'the' Ac~ with respect to tlia licensed activities.
~

l

4 •

.',

. '

I • ,

,

,

I

I'

•

I

: , ' J I '.

"

I

~

"

• •1

•

•

I

. . . . . ,,.
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•
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'I

•••

Section 105 c of.the Atomic Energy ,Act of 1954;42 USC §2011, etseq., was
amended effective December.l9,': 1970, by Public law 91·560 to provide in'
§105c(8)~at:' .. ;.-,,-.;, ,", ",',
.
.'
i ' . (8) With respect. to any application for a construction permit on file at,
" . the time of enactment into law of this subsection, which permit would be
for issuance under Section 103, and with respect to any application .for an'
operating license in connection with which a written request for an antitrust
,'j

1 By Motion of November 4, 1975, Applicants also moved the Appeal Board to direct
the Licensing Board to certify the question presented in the Motion now before this Board.
By Order of November 5, 1975, the Appeal Board denied Applicants' Motion because it
believed certification pursuant to Section 2.718(i) to be inappropriate unless and until the
Licensing Board has been afforded reasonable opportunity to consider and decide the
question sought to be certified. The Appeal Board perceived no compelling circumstances
warranting any exception to that rule.
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review is made as provided for in paragraph (3), the Commission, after
consultation with the Attorney General, may, upon determination that such
action is necessary in the public interest to avoid unnecessary delay, establish
'by rule or order periods for Commission notification and receipt of advice
differing from those set forth above and may' issue a construction permit or
operating license in advance ,of consideration of and findings with respect to
the matters covered in this'subsection: Provided, That any construction
permit or operating license so issued shall contain such conditions as the
Commission deems appropriate to assure'that any subsequent findings and
orders of the Commission with respect to such matters will be given full
force and effect.
'It is Applica~ts' p~sition th'a't the applicati~n for constructio~ of the
Davis·Besse Nuclear Power St~tion Unit 1, which was fiied on August I, 1969,
by the Toledo Edis'on Company 'and the Cleveland Electric Illuminating
Company, is "grandfathered"-subject to post licensing completion of antitrust
review-under that provision of Section 105 c (8).
'
There is no dispute that, with respect to post 1970 applications for operating,
licenses in connection with which a written request for antitrust review is made
properly, no operating permit maY- issue until the completion of the antitrust
review. In the case of a contested proceeding. a Safety and licenSing Board must
render it's findings before an operating license can become effective. The
questi~n before us is whether the status of these, proceedings prior to
December 19, 1970 made available to Applicants the provision for post licensing
review relief rather than mandating prior completion of antitrust review as
required under the amended law.
A careful reading of the language of Section 105 c (8) indicates clearly that
the relief sought by Applicants is not available under Section 105 c (8). The
relief encompassed by 105 c (8) relates to two types of applications. First, it
applies to applications for construction permits on me at the time of enactment
into law of that subsection, which permits would be for issuance under Section
103. This condition does not apply to the instant proce~ding. Second, it applies
with respect to any application for an operating license in connection with
which written request or antitrust review is made as provided for in paragraph
105 c (3).2 At the time of enactment into law of subsection 105 c (3), no such
,
.
2"With respect to any Commission, permit for the construction of a utilization or
production facUity issued pursuant to subsection (b) of section 2134 of this title prior to
December 19, 1970, any person who intervened or who sought by timely written notice to
the Commission to intervene in the construction permit proceeding for the facnity to obtain
a determination. of antitrust considerations or to advance a jurisdictional basis for such
determination shall have the right, upon a written request ,to the Commission, to obtain an
antitrust review under this section of the application for an operating license. Such written
request shall be made within 2S days after the date of initial Commission publication in the
Federal Register of notice of the filing of 'an application for an operating license for the
,
facility or December 19, 1970, whichever is'later.'"
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application for an operating license was pending. Accordingly, the operating
license for the Davis-Besse Unit was not "grandfathered"· by the terms of
105 c (8).
Applicants argue that notwithstanding the lack of express authority within
the written language of 105 c (8), it is necessary to construe that statute as
holding that the Davis-Bess~ Unit 1 is "grandfathered" in order that the statute
be given the effect . intended by Congress. To do so, however, would be to
rewrite the statute, for no such expression of congressional intent is to be
inferred from the language of the statute. Addison v. Holly Hill Fruit Products,
322 U.S. 607 (1944). Neither does the legislative history support Applicants'
position.
Applicants' argument essentially is equitable in nature in that they rely upon
what they assert to be inordinate delay in processing the application as a basis
for widening the boun·daries of 105 c (8) to· include th~ Davis-Besse 1 station.
Congress granted the Commission no such authority nor has there been pointed
out to us any indication that Congress intended the statute to be construed in
the fashion Applicants suggest. Since the language of the statute is to us
unambiguous, there ·is no need for us' to become engaged il1 the practice of
statutory interpretation as urged by Applkants:
Judicial construction should be used not to create doubt, but only to resolve
One. Where there is no doubt, there is nothing to construe .... We should
not under the guise of "construction" rewrite' 'the statute.... [U.S. v.
Concentrated Phosphate Export Ass'n., 273 F. Supp. 263 (S.D.N.Y. 1967))
Two cases cited by Applicants seem inapposite or insufficiently supportive
of the propositions for which they are advanced. Hecht v. Pro-Football, Inc.,
444 F.2d 931 (D.C. Cir. 1971) emphasizes the importance of federal antitrust
policy and suggests that exemptions to that policy (while Applicants do not
argue for exemption in the instant motion" they do argue for deferral of the
consequences of that policy) are to be found only upon an express statement of
congressional intent. Montana Power Commission v. FPC, 445 F.2d 739 (D.C.
Cir. 1970) concerns judicial interpretation oflegislative intent where the subject
of the controversy was not specifically addressed by the legislative body. In
Section 105 c (8), however, Congress did address with particularity which license
applications would be subject to special "grandfathered" treatment.
The situation before us is not unlike that considered in Unexcelled Chemical
Corp. v. U.S., 345 U.S. 59 (1953) in which the result of explicit congressional
consideration of a problem area was challenged as inconsistent with the
legislative intent. There, where the precise language of the statute in question
applied specifically to three causes of action, the Court was persuaded that:
Arguments of policy are relevant when for example a statute has an hiatus
that must be filled or there are ambiguities in the legislative language that
must be resolved. But when Congress, though perhaps mistakenly or
inadvertently, has used language which plainly brings a subject matter into a
42

,

statute, its word is final-save for questions of constitutional power which
have not even been intimated here. (345 U.S. at 64]
Similarly, where Congress in Section 105 c (8) specifically considered the
circumstances under which license clauses were to be "grandfathered," it is not
our role to assume that Congress had in mind other unspecified circumstances. 3
Applicants have requested certification of this issue in the event their
motion is denied. It is apparent that absent Appeal Board consideration our
denial would constitute a final determination in the context of the instant
motion. Appeal Board review only upon completion of the antitrust hearing now
in progress would frustrate the grant of effective relief in the event we are
reversed. Accordingly, immediate certification pursuant to §2.718(i) of the
Commission's rule is appropriate and is hereby granted.
MOTION DENIED AND CERTIFIED.
ATOMIC SAFETY AND
LICENSING BOARD
John M. Frysiak, Member
Ivan W. Smith, Member
. Douglas V. Rigler, Chairman
Dated at Bethesda, Maryland
this 7th day of January, 1976.

'Even if we were to accept the argument that Section 105 c (8) provides authority for
post licensing review, we could not grant the relief Applicants seek. Applicants fail to
demonstrate that such licensing would be appropriate in this case. Before such authority
could be exercised, we would be required first to satisfy the proviso that an operating
license so issued must contain conditions appropriate to assure that subsequent findings and
orders "will be given full force and effect." Applicants have not proposed interim
conditions, nor is there a record upon which this Board may now determine which if any
conditions might be appropriate. We are now well into the evidentiary hearing on the
ultimate issues. To interrupt the hearing to receive evidence relating to appropriate interim
conditions could frustrate the asserted purpose of invoking Section 105 c (8), which is to
avoid unnecessary delay.
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ATOMIC SAFETY AND LICENSING BOARD

Samuel W. Jensch, Chairman
Gustave A. Linenberger, Member
Frederick J. Shon, Member

IN THE MATTER OF

DOCKET NO. 50·334

DUQUESNE LIGHT COMPANY,
OHIO EDISON COMPANY
PENNSYLVANIA POWER COMPANY

(Beaver Valley Power Station,
Unit No.1)
JANUARY 22, 1976

OPERATING LICENSE

Upon motion by applicants requesting an operating license authorizing low
power testing, licensing Board issues an initial decision, making determinations
of fact and law and authorizing the requested license, subject to certain
conditions.
Motion granted.
TECHNICAL ISSUES DISCUSSED: Iquality assurance.

APPEARANCES

Gerald Charnoff, Esq., and Jay E. Silberg, Esq., for
Duquesne light Company, Ohio Edison Company, Pennsyl·
vania Power Company, Applicants
Albert D. Brandon, Esq., and Joseph A. Fricker, Jr., Esq.,
for City of Pittsburgh, Pete 'Flaherty, Mayor, Environ·
mental Coalition on Nuclear Power, Friends of the Earth"
et al., Intervenors
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W. W. Anderson, Esq., and Theodore A. Adler, Esq.,'
Deputy Attorneys General for The Commonwealth of
Pennsylvania
:,'.

Michael W. Grainey, Esq., for The Regulatory ,Staff of the
U. S. Nuclear Regulatory Commission'
,
I

INITIAL' DECISION
" AUTHORIZING LOW POWER TESTING
Duquesne light Company, et ai, 1 (Applicants) have filed a motion pursuant
to Section' SO.S7(c) (10 CFR) requesting authority in the form of an operating
license authorizing low power testing and 'operation at power leveis up to
5 percent of full' power for the nuclear power facility which has been previously
licensed to be constructed. Section SO.S7(c) provides that an applicant, during
the course of hearings on a'n application for an operating license, may make a
motion:
' ,
••• for an operating license authorizing low·power testing (operation at not
more than 1 percent of full power for the purpose of testing the facility),
and further operations short of full power ,operation.
Hearings"have been held but' are 'not yet completed respecting the application
made' for full power operating license: The' motion' was made for low power
testing in view of the fact 'that additional evidence is yet to be prepared and
presented at a further eVidentiary session. The Regulatory Staff supports the
, Applicants' motion'. The intervenors colleCtively withdrew all contentions on
radiological safety. The City of Pittsburgh, an intervenor, however, opposes the
motion .upon the matters raised by the Board,2 and, accordingly; Section
SO.57(c) provides', in the event of opposition to a motion for low power testing,
that:
'
Prior to taking'any action on such a motion which any party opposes, the
presiding officer shall make findings on the matters specified in paragraph (a)
of this section as to which there is a controversy, in the form of an initial
decision with respect
to the contested activity sought to be authorized. '
,
, ,

a'

,

f',

,

. I Duquesne Ught Company, Ohio Edison Company, and Pennsylvania Power Company
are the joint applicants for an operating license.
" ',The Board's inquiries were, In reference to serious safety concerns and' were made in
accordance With the Commission's decisions Tn the Matter of Consolidated Edison Company
of New York (8 AEC 7) and 10 CFR 2.760(a).
'
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The findings that must be made in reference to Applicants' motion are
enumerated by Section 50.57(a), as follows:
(1) Construction of the facility has been substantially completed, in
ronformity with the ronstruction permit and the application as amended,
the provisions of the Act, and the rules and regulations of the Commission;
and
(2) The facility will operate in conformity with the application as
amended, the provisions of the Act, and the rules and regulations of the
Commission; and
(3) There' is reasonable ass~nince' (i) that the activities authorized by the
operating licen'se can be conducted without endangering the health and
safety of the public, and (ii) that such activities will be conducted in
compliance with the regulations in this chapter; and
(4) The applicant is technically and financially qualif!ed to engage in the
activities authorized by the operating license in accordance with the
regulations in this chapter; and
(5) The applicable provisions of Part 140 of, this chapter have been
satisfied; and
(6) The issuance of the license will not be inimical to the common
defense and security or to the health and safety of the public. ' ,
Since the intervenors collectively withdrew all contentions on radiological
safety (and all environmental matters in controversy we~e determined by
licensing Board decision, 7 AEC 711, 890, and Appeal Board decision,
8 AEC 829), there is not in this proceeding any controversy, in the strict sense
of the term. The Board, however, has raised concerns on all of the foregoing
listed items, as enumerated in 10 CFR 50.57(a), except item (5), and, in view of
such concerns, the Board has made determinations as required by Section
50.57(a).,
"
' ,
The proceeding in reference to the application for a full power operating
license for the designated Beaver Valley Power Station, Unit No.1, has been
conducted in two parts. The first part, involving environmental considerations,
was combined with that portion of the construction permit proceedings
involving environmental issues related to a proposed adjacent. nuclear power
facility designated as Beaver .Valley Power Station, Unit No. 2.3 The environmental considerations and determinations for this Beaver Valley Unit No.1 are
reflected in the Initial Decision and Appeal Board review, to both of which
reference is made and which are also incorporated herein without particular

"The hearings pertaining to Unit No.2 have been completed and 'the construction
permit has been authorized, and issued as CPPR-I05 following the Initial Decision, dated
April 25, 1974.
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detail. This Initial Decision, therefore, respecting this motion for the low power
testing involves matters of radiological health and safety, with specific reference
to quality assurance and quality control'matters raised by the Licensing Board.
The Beaver Valley Power Station, Unit No.1 (hereinafte"r Unit 1) was
authorized for construction by permit identified as CPPR·75, which was issued
June 26, 1970. The construction is located on the south bank of the Ohio River
in Shippingport Borough, Beaver County, Pennsylvania. This nuclear power
facility will utilize a closed cycle, pressurized water nuclear reactor as the source
of heat for generating electricity.
Pursuant to the Atomic Energy Act of 1954,4 as amended, the National
Environmental Policy Act (hereafter NEPA) , and NRC (formerly AEC)5
regulations, the Commission published on November 10, 1972, a Notice of
Receipt of Application for Facility Operating License; Notice of Hearing
pursuant to 10 CFR 50, Appendix D, Section B; Consideration of Issuance of
Facility Operating license' and Opportunity for Hearing (37 FR 23935). The
Notice set forth the requirements to be met prior to the issuan~e of the facility
operating license and noted that ,Unit 1 was subject to the provisions of
Section B of Appendix D to 10 CFR Part 50, which established procedures
applicable to the review of environmental considerations pursuant to NEPA for
facilities for which construction permits were issued between January 1, 1970
and September 9, 1971. The Notice provided that any person whose interest
inight be affected
by the proceeding
could, within 30 days after publication of
,
,
the Notice, file a petition for leave to intervene with respect to the issuance of
the facility operatil)g license or with respect to the continuation, termination,
modification or conditioning of Construction Permit No. CPPR·75.
Parties" to the proceeding are, besides the Applicants and the Regulatory
Staff, the Commoriwealth of Pennsylvania, and Intervenors, City of Pittsburgh,
Pete Flaherty (Mayor of the City of Pittsburgh), David Marshall, Friends of the
Earth, Environment Pittsburgh, and Beaver County Citizens COrpS.6 The hearing
in which all intervenors actively'participated involved environmental issues, and,
by stipulation, the intervenors withdrew their originally filed contentions on
radiological safety matters.
'Further, in accordance with the Atomic Energy Act and the 'Commission's
regulations, and on the basis of the environmental evidence adduce'd during the
combined proceeding, the Board has heretofore concluded and determined that:

• Hereinafter: the Act.
S NRC is the U. S. Nuclear Regulatory Commission, imd AEC is the U. S. Atomic Energy
Commission.
6 Ernest J. Stemglass 'win permitted to intervene, but he later withdrew as aparty to the
proceeding; however, he served as a principal witness for the other intervenors.
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(a) The environmental review conducted by the Commission's Staff and
set forth in the Staff Final Environmental Statement has been adequate; ,
(b) The requirements of Section 102(2)(C) and (D) of NEPA and
Appendix D to 10 CFR Part 50 have been complied with in this proceeding;
(c) Having considered and decided all matters in controversy among the
parties and h.aving independently considered the final balance among
conflicting factors contained in the record of the proceeding with a view to
determining the appropriate action, to be taken, the Board has determined
that the appropriate action to be taken is the continuation of, the
construction permit for Unit 1.
During the courSe' of the m~datorY safety hearings req~ir~d for'Unit'2:
certain questions regarding the quality assurance program for Unlt.t came to the'
Board's attention (7 AEC 750). Although the Board found fo'r that construction
permit proceeding ~easonable assurance that the quality assurance program for
Unit 2 would be adequate, it decided to raise, sua sponte, certain questions
r~garding fUilctioning in practice of' the quality assu'rance pr~iram for Unit 1.
Specifically,' the Licensing 'Board,at 'a prehearing conference held on Decem·
ber 19, 1974 and in correspondence to the parties, raised questions about :the
number of items of noncompliance which occurred during the construction of
Unit 1, how long these items were outstanding and how they were resolved, how
many' or' the construction vi~lati6ns involved phyiiical rework to resolve, the
function of the Office of Inspection and 'Enforcement (OIE) in the onsite
inspection of facilities, the role of the' Office of Inspection and Enforcement in
providing input to licensing on the prior experience of utilities, what fac~ors
should be considered in determining whether constructiorishould be halted or a
license suspended, what prog~ams exist for determining qualificationS of an
Archite'ct/Engirieer, and a status report on theOIE review of preoperational and
"
~
"
'
operational quality assurance. '
. On'May 13 and 14, 1975, an evidentiary hearing was held to Inquire into the
questions raised by the Board. The City of Pittsburgh, one of the inteivenoi~ at'
the e'nvirorimental hearing; appeared at this hearing, presented no witnesses but
conducted some cross-examination of witnesses presented by Applicants and the
Staff. The ,City of Pittsburgh' also later flIed Proposed Findings' of Fact and
:
Conclusions ofLliw. '

QUALITY ASSURANCE PERFORMANCE
DURING CONSTRUCTION
In response to the licensing Board's concerns about the number of items of
noncompliance which occurred during constniction of this facility , the Staff
presented all of the inspection reports, as well as a written.~ummary of the
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reports. This summary identified many matters which were considered to be
items of' noncompliance with NRC requirements and a larger number of items
which, while not identified as items of noncompliance, were referred to in' the
inspection reports as "outstanding items~'. Outstanding. items are those items
which, while not items of noncompliance as such, require additional information
and follow-up by the OlE inspectors to resolve the matter. The summary
provided a brief. identification of each item of noncompliance or outstanding
item and the means by which the matter was resolved.
During the implementation of the quality assurance program for construction, the Staff became concerned with the large number of violations, especially
in' 1973 and early 1974, the repetition of certain items of Violations, and the
length of time required to correct violations. The Commission's Office of
Inspection and Enforcement issued a Notice of Violation, by letter dated
May 24, 1974 to Duquesne Ught Company, and discussed these concerns with
Duquesne Ught Company at a meeting held on June 20, 1974. As a result.of
these violations, OlE .increased its inspection and surveillance of the quality,
assurance program implementation. Subsequent to the issuance of the Safety
Evaluation Report, in which the Stafrs concerns with Applicants' performance
during construction were summarized, the Applicants made significant progress
in'Tesolving violation's and deficiencies, as well as a significant reduction in
unresolved items. Based' on the results of' recent inspections, OlE ceased its
program of increased inspection and surveillance and returned to a program of
normal inspection and surveillance intervals. Based upon, their review of
Applicants' quality assurance program for construction, as well as the actual
construction of the Beaver Valley Unit 1 facility; the Staff witnesses concluded
that: subject to the satisfactory resolution of the few open items remaining in
the; summary analysis, the Applicants .have satisfactorily implemented their
quality assurance program for construction of this facility; the Applicants have
constructed this facility to date in conformance with the requirements of
Appendix B ·to 10 CFR Part 50; and there is reasonable assurance that the
balance of the facility will be built in conformance.with Appendix B to 10 CFR
Part 50.
' . ' ..
. ,. .;.
Concerned about the manner in which these many items had been discovered
(i.e., by NRC inspectors), the·Ucensing Board expressed an interest in the degree
to which Applicants relied on NRC inspections to assure quality, and how the
results of NRC 7 inspections compared with those of Applicants' own program.
Applicants' witnesses testified that their quality assurance program is designed to
be self-sufficient, in and of itself, to provide necessary elements for assuring a
quality facility, but that Applicants take full cognizance of NRC inspection
findings, with participation by' Applicants' top management, and follow-up with
t

"

I

1

,

\

,

I

"

NRC and AEC are used interchangeably herein.
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investigations and corrective and preventive actions just as with its own internal
quality assurance program audits., Because NRC inspections are more in the
nature of quality assurance audits than day-to-day quality control inspections,
and because audits involve a degree of randomness in both timing and subject
matter, an NRC audit is not likely to yield the exact same findings as an audit
conducted under the Applicants' quality assurance program. However, a
categorization and comparison of quality assurance program audit results with
NRC inspection results show a rough correlation which indicates that the quality
assurance program audits have been sensitive to the same types of items that the
AEC and NRC audits have revealed, thus providing some indication that
systematic quality assurance problems have not been overlooked by Applicants.
Applicants' witnesses also assert that the Applicants' inspection program
embodies certain sequential features in which safety related items are inspected
several times before final acceptance. They thus assert that many of the items
that NRC inspections discovered would have been found by Applicants at a later
stage. No exact accounting was given, however, of the fraction of the violations
that would have been expected to be discovered in this manner. Applicants
further testified that they themselves began to recognize certain problems with
the quality assurance program which were causing them to experience the
increasing number of program nonconformances in 1973 detected by NRC
inspectors and by Applicants and Stone & Webster through their own verification programs. This resulted in major changes in the quality assurance program
for design and construction. The program reevaluation revealed to Applicants'
management that perhaps the greatest contributor to the number of program
nonconformances was inadequate education of personnel as to the importance
of knowing and following required procedures without deviation. Applicants, in
conjunction with the reorganization of their quality programs, greatly intensified
their program for imposing strict procedural controls over the working force at
the site and implemented new and more extensive training and orientation
sessions. Applicants' witnesses testified that the efforts to better educate all
personnel in required procedures and to emphasize the importance of adhering
to procedures has produced an improvement in quality of work. Oral testimony
by four construction workers engaged in welding and electrical operations at the
site, in response to questioning by the licenSing Board, produced an impressive
degree of confidence in the capabilities of the work force and their attitudes
toward the importance of producing quality work, as well as confirmation that
Applicants are insisting on strict adherence to procedural requirements in the
construction of the facility.
The licensing Board also expressed concern that the frequency of audits
conducted by Applicants' quality assurance department showed a significant
decrease during 1973. Testimony indicated that Applicants undertook a major
reorganization of their quality assurance program in early 1973 to better
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conform to evolving regulatory requirements, and that audit activities by
Applicants decreased during the reorganization because of the additional
demands on Applicants' personnel. In recognition of the problem, Applicants
retained a consultant organization to assist them in the quality assurance
auditing, including the development of an effective audit format, the auditing of
Stone & Webster and Westinghouse, and the evaluation of the adequacy of the
current quality assurance programs. With the changes having been completed in
Applicants' quality assurance organization, intensive auditing was undertaken by
Applicants during the last quarter of 1973 and continued thereafter. The
consultant's studies concluded that during the period of decreased audit
frequency by Applicants, the quality level of equipment and construction was
maintained due to the continuation of first line quality assurance activities
(including auditing) by Stone & Webster and Westinghouse.
During the course of the project, Applicants have made numerous significant
improvements in the quality assurance program implemented for the construction of the facility:
-Applicants' quality assurance staff and the Stone & Webster quality control
staff were significantly increased.
-Applicants and Stone & Webster engaged various consulting organizations
to assist in revising and implementing quality assurance and quality control
systems and procedures.
-Audit activity by Applicants was significantly increased from its 1973 level.
-Training and educational programs for project personnel were sharply
increased.' .
-Stone & Webster made a comprehensive revision of its records management
system to improve the identification, traceability, and retrievability of project
records.
-Applicants are condUcting a program to check and reverify all quality
a~urance records fo/ the project,' including a 100 percent recheck of all
vendor-supplied information, inspection reports and installation records.
-Improved document control procedures and instructions were established
at the project site.
-Organization changes were made which resulted in marked improvement in
the reaction time of Applicants to non conformances detected by NRC
inspections.
In response to a Licensing Board inquiry as t6' the existence of any
evidence of improvement in Applicants' quality assurance program as a
result of the changes that were made, one of Applicants' witnesses testified that
in many cases' the implementation of the change itself is evidence of
improvement(e.g., increased audit activity, increased training and educational
activity, 100 percent reverification of safety-related records, etc.}. Beyond that,
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he presented ,both qualitative and quantitative, indications of substantial
improvement. Qualitatively, Applicants believe that the program improved
significantly as tlle more complex tasks of pipe installation, electrical work, and
instrumentation and control work came to dominate the work effort at the site.
Quantitatively, Applicants allege that these co'nclusionstend to be confirmed by
the data on audit activities land violations detected. J\udits by Applicants,
Stone & Webster, and NRC increased significantly in 1974 over those of'1973,
yet the relative frequency of audit nonconformities decreased dramatically in
spite of an atmosphere of increased effort and concern 'in the conduct of quality
assurance activities.
The Board recognizes the ambiguity inherent in 'a decrease of detected
violations: viz., that it is possible that the inspectors are missing more items. This
is simply the reverse of the logic offered by' Applicants' witnesses when the
Board expressed its concern about the large number of violations detected and
the witnesses replied that that simply indicated an efficient inspection system.
However, a drop in nonconforrnities coupled with an increased effort certainly
suggests improvement. Further, witnesses for both Applicants and Staff agreed
that Applicants' quality assurance program is generally adequate, to give
reasonable assurance that the facility has been constructed in such'a manner as
to ,enable safe. operation. One of Applicants', outside consultants, whose
organization conducted a comprehensive audit and appraisal of the quality
assurance program, testified that:
Overall, the quality assurance program used for :the' Beaver Valley Unit 1
nuclear power station is very good and will result in assurance that the plant
:"
will bea safe, high integrity unit.
'I
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In support of its conclusion that, subject to the favorable resolution of
certain enumerated items,
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the Staff stated that, on the basis of its evaluation and inspection of Applicants'
quality assurance program for construction and the actual construction 'of the
facility, Applicants (subject' to resolution of certain enumerated inspection
items) have satisfactorily implemented their quality assurance program for
construction of the facility, the facility has been substantially completed in
conformity with the construction permit, the applica'tion, and, NRC require-,
ments, and that there is reasonable assurance that the balance of the facility will
be completed in accordance with NRC requirements, including the NRC quality
assurance criteria specified in Appendix B to 10 CFR Part 50. The licensing
. ',','
".', "
'.
Board concurs in this finding..' , , : . . . '
,

'

.

J'
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At the end of the separate evidentiary sessions, which were held in May,
October, and December 1975, the parties filed proposed findings of fact related
to the subjects considered at the previous evidentiary session. In view of the
often separate subject considerations at the sessions, rulings are made in this
decision as the separate subjects are dealt with.
Certain proposed findings of fact submitted by Intervenor, City of
Pittsburgh (Pittsburgh), related to the construction of the plant. While
Pittsburgh did not present evidence in this phase of the hearings, it claims to
discern in the, evidence presented by Staff and Applicants certain facts which
would militate against a positive fmding on the safety of the plant. Pittsburgh's
fmdings 1 through 4 fundamentally note that the NRC Staff and ,OlE have
discovered deficiencies in Applicants' quality assurance program, a fact which
the other parties admit. As reflected by the findings' by the Board set forth
above, the Board concludes that reliable, probative and substantial evidence has
been presented to show that these deficiencies have been corrected. Pittsburgh's
proposed findings 1 through 4 are rejected because of lack of adequate support.
Pittsburgh's fmdings 5, 6 and 7 are to the effect that Applicants' audit
program was deficient during 1973, that Applicants hired outside help for this
function but have now proposed to dispense with such help. The Board finds
convincing evidence that Applicants' in-house program has improved to the
point where this action is acceptable. Pittsburgh's findings 5,6 and 7 are rejected
as irrelevant to the issue of the present status of the plant construction.
Pittsburgh's findings 8 through 11 allege that Applicants have no programs
to encourage employees toward spontaneous discovery of defects or suggestions
for improvements. While this allegation is apparently correct; the Board .rejects
those findings 8 through 11 for the reason that there is no specific requirement
for such a program, either in the Commission's regulations or in the generally
envisioned behavior of a "reasonably· prudent" constructor of nuclear power
plants.
Pittsburgh's proposed findings 12 and 29 note that the repair of Beaver
Valley Unit 1 cracked nozzle safe ends was unresolved as of the date of the OlE
Inspection Report RO 75-09. This particular matter was of concern to the
Board, and at the May 14, 1975 session of these hearings, the Board requested
clarification of the position of the Advisory Committee on Reactor Safeguards
(ACRS) with respect to the safetyof these safe ends as presently repaired. The
Staff attorney sent to the Board the ACRS reply concerning the Beaver Valley
Unit 1 'safe end repairs. Th'e December evidence respecting nozzle safe ends
shows that inservice inspections are to be performed in accordance with the
ASME code as augmented and accelerated for the Unit 1 nozzle safe ends. This
augmentation includes detailed requirements for both the instruments and the
qualifications for personnel conducting the inspections. To assure accuracy of
measurements, volumetric instrumentation and data acquisition equipment are
subject to periodic maintenance and calibration programs to ensure confo'rmance
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with manufacturers' specifications. Surface (liquid penetrant), visual and
volumetric (ultrasonic) examinations will be performed. The Applicants assert
that the sensitivity of the instrumentation is such that a flaw can be detected
long before it could reach critical size. The Board views the expanded inspection
program as dispositive of this matter, finds that the safe ends matter has been
resolved satisfactorily, especially in view of the evidence adduced at the
December 1975 session, and therefore rejects Pittsburgh's proposed findings 12
and 29 as irrelevant and inapplicable.
.
Pittsburgh's proposed findings 13 through 34 (excluding findings 29 and 31)
relate primarily to operating phase matters and are dealt with !n!ra. Proposed
finding 31 alleges that compliance with new Appendix I to 10 CFR Part 50 has
not been demonstrated, but that Appendix specifically exempts from present
demonstration of c'ompliance the plants whose construction permit applications
were received before 1971, and, therefore, proposed finding 31 is rejected as
inapplicable.
Pittsburgh's proposed finding 35 concerns eighteen ''unresolved items" listed
on Staff documents concerning quality assurance items of noncompliance. These
items were not all resolved as of the May 14, 1975 hearing, but two later
evidentiary hearings have developed the data to permit the Board to find as the
Board does find that these matters have now been satisfactorily resolved.
Pittsburgh's proposed finding 35 is rejected as no longer pertinent ..
Throughout the Board's scrutiny of Applicants' construction phase quality
assurance program, there has been an implied duality of intent: first, to assure
that construction has been guided by adequate quality assurance to produce a
high quality plant; second, to establish whether the history of the program
suggests that it was founded upon corporate behavior of a sort that gives
assurance of quality in carrying out future operation of the plant. This second
aspect was the subject of proposed fmdings by all parties, Staff and Applicants
proposing that the Board make a finding that the operations quality assurance
program could be expected ~o be adequate, and Pittsburgh proposing that the
contrary be found.

REViEW OF QUALITY ASSURANCE FOR OPERATIONS
Staff and Applicants presented evidence bearing upon the quality assurance
program for operation of Beaver Valley Unit 1 including the preoperational and
startup phases.
The Applicants' Quality Assurance Program for Operation for Beaver Valley
Unit 1 was contained in Appendix A of the Final Safety Analysis Report
(FSAR). The Staffs review of the Quality Assurance Program was summarized
in Section 17 of the Safety Evaluation Report. Applicants were required to
Significantly upgrade their quality assurance program description from that
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originally presented in the FSAR for Unit 1, and the Stafrs final review and
evaluation is based on a revised and updated quality assurance program
description as amended in the FSAR. Under the quality assurance program, the
Quality Assurance Manager reports to the Vice President of Engineering and
Construction and/or the President. The Staff found that the Quality Assurance
Manager has sufficient independence and authority to effectively carry out the
quality assurance program during plant operation, maintenance, modification/
repair, and refueling without undue influences from the Station Operations
organization which is responsible for costs and schedules. Sufficient independence also exists between the QUality Assurance Supervisor and the Station
Superintendent such that the execution of the quality control program and the
attention to quality problems and their resolutions will not become subordinated. The Staff concluded that the quality assurance organization, as ultimately
identified and described in the amended FSAR, is acceptable and complies with
Criterion I of Appendix B to 10 CFR Part 50.
Applicants' quality assurance program description contained in the FSAR
provides for controlled written policies, procedures, and instructions governing
the implementation and control of quality related activities associated with the
operation of Unit 1, which includes maintenance, modification/repair, and
refueling. The quality assurance program requires that indoctrination and
training sessions be established and conducted for those personnel performing
quality related activities to assure that they are knowledgeable of the quality
assurance program procedures and requirements and become proficient in
implementing these procedures. The quality assurance program also provides for
properly controlled documents covering the inspection and verification operations for refueling and for maintenance, modification, and repair of safety
related structures, systems, and components. The quality assurance program
requires that the quality verification and inspection ,of quality related activities
be performed by individuals or groups independent of those individuals or
groups directly responsible for performing the work being verified or inspected.
Applicants' quality assurance program also provides for the collection and
retention of records that define and attest to the quality of safety related
structures, systems, and components throughout operations, maintenance,
modification/repair, and refueling.
Applicants require comprehensive scheduled audits to be performed by
qualified quality assurance personnel independent of those individuals or groups
in the area being audited. The audits are required to be in accordance with
pre-established written procedures and include the verification and evaluation of
procedures and quality related activities to assure that they are meaningful and
effective. The quality assurance program requires audit results and corrective
actions to be documented and reported to responsible management. Applicants'
Quality Assurance Department audits are supplemented by audits conducted by
the Offsite Review Committee, which also performs audits within the Operations
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Division to assess the technical adequacy of procedures as well as, their
implementation. The quality control Supervisor is responsible for auditing the
activities to evaluate and determine the effectiveness of the implementation of
the quality coritrol program.' In addition, Applicants' quality assurance program
will be audited annually by the Vice President of Design and Construction and
the Vice President of Operations' to assess the status' and adequacy -of, the
program.
As a result of a detailed review and evaluation of the Applicants' quality
assurance program description in the FSAR, as amended, the Staff concluded
that the program provides sufficient procedural requirements and controls
necessary to demonstrate compliance with each of the criteria of Appendix B to
10 CFR Part 50. The licensing Board concurs and finds that the program' is
therefore acceptable for control of, the, operation, modification/repair and
refueling activities of Beaver Valley Unit 1.
'
The Staff Supplement to the Safety Evaluation Report indicated that new
guidance in three 'documents relating to 'quality assurance activities for the
operations phase of nuclear power plants had been issued. s The Staff requested
the Applicants to submit a commitment in the FSAR to follow the guidance in
these three documents where appropriate. The Applicants complied generally
with this request. However, the Supplement noted that there were several items
for which It commitment was not made to meet all the requirements of the
WASH documents. The Staff in its Supplement requested the Applicants to
clarify the status of these remaining items. At the evidentiary hearing, the
Applicants indicated that they intend to commit themselves to the proVisions of
all three documents and that a revision to the FSAR had been filed shortly
before the hearing to indicate this. In view of this commitment, the Board finds
reason to believe that the program described' will be properly interpreted and
followed.
'
During the past two years, OlE has conducted inspections bearing upon
preoperational, testing and the startup phase of operations. These inspections
began at Beaver, Valley Unit 1 when construction 'was about 75, percent
complete. Inspections in the past year have averaged once a month, and this
frequency will increase immediately before fuel loading and in'the two months
following it. Inspection areas include the following:
1. Preoperational testing ,
'
2. Fuel loading
3. Initial Criticality and Low Power and Power Ascension Testing
4. Operations (procedures and training)
'The documents are': WASH-1248, "Guidance on Quality Assurance'Requirements
During the Operations Phase of Nuclear Power Plants";WASH-1309, "Guidance on QUality
Assurance During the Construction Phase of Nuclear Power Plants"; and WASH-1283,
"Guidance on Quality Assurance Requirements During ,Design and Procurement Phase of
Nuclear Power Plants-Revision One".
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5. Quality assurance for operations ' '
6.' Emergency plan and implementation
7. Security plan and implementation
B.-Independent measurements
9. Environmental monitoring ,
10. Waste disposal systems
11. In-plant radiation protection
12. Special nuclear material accountability.
In Stafrs testimony, a precise status of each of the twelve iIispection areas
was provided. OlE inspection program is in the beginning phase' of its most
active period for preoperational testing and initial startup phases. Fuel loading at
th-e time or'the hearing was first estimated by Applicants to be August I, 1975,
which the Staff considered optimistic. Testimony indicated that the final-two to
three months prior to fuelloacting is a very active period for both Applicants and
the OlE inspectors with respect to preoperational testing and initial startup. The
inspection findings during this period determine whether the OlE position
state'ment will show that the Applicant~ have met their commitments in the
Safety Evaluation Report' and have adequately implemented their quality
assurance program. Currently, most, if ,not all, procedures have been written,
check~ut tests have been performed or are in progress, and the test program
review by the OlE staff is complete. OlE staff has also completed the witnessing
of tests and the verification of the existence of approved procedures.
For the OlE review regarding fuel loading, Applicants have defined 44 fuel
loading procedures. A minimum' of one -preoperational inspection' is reqUired.
For operations procedures, four inspections have been held.
, The quality' assurance manuals have been reviewed 'by' OlE; which has
concluded that the quality assurance manuals meet the intent of 10 CFR
Part SO, Appendix B, and the quality assurance plan.
- Emergency plans' and emergency- plan implementation have also been
reviewed and found acceptable by, the Staff and no deficiencies therein have
been alleged by the intervenors. The Board accepts the Staff conclusions in this'
regard .
. Envirorimental monitoring programs have been reviewed and found ade-'
quate. Specifically, the' preoperational monitoring p-rogram was, fully' implemented, the administrative control of the program is adequate with a qualifiedstaff - to 'iIriplemeht the anticipated operational environmental monitoring
program, the analytical' capabilities of the contractor are at an acceptable level,
the ,sampling and analytical' procedures meet current gUides and accepted
practices. Nevertheless;botli Staff and Applicants urged in proposed findings
that operation be conditioned upon fully completed preoperational monitoring.
The Boar-d agrees and has so conditioned this authorization.
I
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The organization and staff responsibilities were found to be consistent with
the current FSAR, Chapter 12, and the required personnel have been added.' The
training was reviewed against Applicants' FSAR, ANSI N 18.1, Regulatory
Guide 8.1 0 and the requirements of 10 CFR Part 19.12. The review, limited to
radiation safety training and technician training, indicated consistency with the
requirements specified in the referenced documents. Design features, including
shielding and equipment locations, were in accordance with Regulatory Guide
8.8 and consistent with 10 CFR Part 20. Instrumentation and equipment for
portable and flXed radiation monitoring were reviewed with respect to the
FSAR; ANSI N 13.1 and Regulatory Guide 8.3 and 8.S.
The DIE inspectors also gave an assessment of the performance of Applicants
to date in'the preoperational and operational tests. The testimony indicated that
Applicants' performance has been acceptable. The licensing Board concurs with
the DIE inspector's assessment and the Board's questions on this issue have been
satisfied. One additional element was considered which related to provisions
made for the contingency of a strike by personnel during operation. Applicants
made a satisfactory evidentiary presentation for this possibility, which included
provisions for the presence of qualified personnel in order to permit contin':led
operation or a safe shutdown of the plant.
In view of the above findings, the Board further finds that Pittsburgh's
proposed findings 13 through 28,30, and 32 through 34 are not supported by
reliable, probative, and substantial evidence and therefore are rejected.

REACTOR VESSEL SUPPORTS
Early testimony had indicated that the original analysis of the forces on the
pressure vessel supports during a LOCA caused by a break in a cold leg near the
vessel had not included certain asymmetric forces arising from several sources.
These included jet reaction from the broken pipe, a depressurization wave
crossing the core barrel, and asymmetric. pressurization of the vessel cavity.
Historically, these forces had been ignored as inconsequential, but certain
analyses had more recently suggested they might be significant. At the October
hearing, the Board was informed that the time of peaking of each of these forces
was critical and that, while no precise analysis had been completed, it appeared.
that the forces would not be in phase and their effect would be small. The
December testimony indicated that Applicants' analysis, although not quite
complete, showed that only an insignificant motion of the pressure vessel could
arise from these forces. Staffs review of this analysis, while also incomplete,
supported Applicants' result so far as it went. Applicants have already installed
cold leg bumpers for the purpose of decreasing the effects arising from this
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source. The Staff experts believe that, with these modifications, stresses on the
vessel supports may actually prove to be less than those indicated in the early
analyses which omitted the asymmetric forces.
The Staffs position is that, considering the results of the Applicants' analysis
and the advanced state of the Staffs review of that analysis, and considering also
the extremely small probability of a LOCA arising from a break at the specific
location required for these effects, the operation of the reactor at full power
pending completion of the studies is not inimical to the health and safety of the
public. The Board concurs.

ELECTRICAL EQUIPMENT QUALIFICATIONS
The Board made inquiry respecting a Staff report that testing programs to
qualify electrical equipment within the Westinghouse scope of supply, which had
previously been found acceptable, had been determined to have certain
deficiencies that must be corrected to meet the Staff's current standards. The
environmental stresses for which this equipment may not be properly qualified
are the stresses associated with the temperature, pressure, chemistry and
radiation environment present in the containment during the post accident
conditions.
The Staff presented testimony describing the three items of equipment
involved in the environmental qualification program which relate to Beaver
Valley Unit No.1 (pressure and differential pressure transmitters, valve motor
operators, and solenoid valve operators). As part of the qualification program,
the solenoid valve operators have been subjected to a failure mode analysis by
Westinghouse showing that they will satisfactorily perform under design basis
environmental stresses. Staff review confirms this study. Valve motor operators
were tested for radiation effects in 1972. While the Staff review is not yet
completed, these devices have been successfully tested at radiation exposure
levels up to 108 rads, and it is the Staffs judgment that the valve motor
operators are adequately designed to withstand radiation exposures. The
qualification program also includes the pressure and differential pressure
transmitters which have undergone extensive testing under the environmental
stresses which would be produced by post accident hostile environments. The
Staff, however, has insisted that this equipment be qualified for inadvertent
containment spray prior to safety injection and/or containment isolation. A
Westinghouse materials analysis shows that the chemicals in the containment
spray will have a negligible effect on this equipment. Although verification
testing has not yet been performed, the materials analysis, prior successful
testing, and low probability of the sequence of events which the verification
testing will cover warrant the conclusion that operation of Unit 1 pending
completion of the tests is appropriate.
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The Staff witness also 'testified that three pieces of equipmen( (nuclear
instrumentation rack, pressure and differential pressure transmitters, and 71 00
Series process instrumentation) were being subjected ,to additional seismic
testing. This equipment has already successfully completed extensive seismic
testing. The additional testing is being carried out to remedy minor deficiencies,
primarily involving documentation. The Staff's judgment is that the items will
successfully complete the additional testing. Two other items, the stack gas
detector and the radiation monitoring cabinet, although originally listed by the
Staff as part of the seismic testing program, are in fact not safety-related (i.e.,
not necessary to bring the plant to a safe shutdown condition) and therefore not
required to receive seismic qualification.
In addition to the foregoing, the Staff considered the extens~ve, previously
completed environmental and seismic test programs; the limited number of
remaining test program deficiencies, and the low probability of occui-rence of
those incremental environme'ntal stress~s which inight affect the operability of
the components involved in the supplemental program iothe period
time
required for resolution. As a result therefrom, the Starf has concluded, and the
licensing _Board agrees, that plant operation i~ acceptable pending such
resolution.

of.
"

'

QUALITY ASSURANCE
'PREOPERATIONAL AND INITIAL STARTUP PHASES
The Board made inquiry respecting the inspection program conducted during
the preoperational testing and startup phases: In view of the fact tha't evidentiary
hearings in this proceeding have been held in sessions in May, October arid
December, a comparison of results of inspection has been possible 'as well as an
evaluation of the progress toward improvement. The Staff in its testimony
provided the inspection reports that reflected Applicants' responses t6 the items
reflected in the reports. Each s'ession of evidentiary hearings provided an
updating of the construction work·and the procedures being developed for the
approaching preoperational and initial startup phases. The OlE has increased the
number of its inspections of the construction work being concluded and the
reviews of the'preoperational procedures. The Board is favorably impressed with
the increased activity by the OlE in this regard. At the same time, however; the
Board has been concerned with the repetition of discovered variances from
requirements reflected in the construction work~ With this in mind, the Board
asked the Applicants' Vice President for, some assurance tha( during the
proposed operation of the Beaver Valley Unit 1 similar repetitions of variances
from operating requirements will not occur. The Board believes the answer to
that inquiry reflects a vital key in these quality assurance and quality control
considerations. The Vice President answered:
"
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... during the operational phase, all of our people have ,better control., ...
The Board is inclined to agree that better coritrol,is 'possible when the
personnel involved all re'port directly to the responsible Licensee organization. ,
Inquiries by the' Board in this regard were made with the thought that the
Commission itself 'may desire to consider certain aspects of this contractual
relationship as policy matters. A matter, to be considered might be whether the
contracting organizations prove themselves well enough qualified to be undertaking nuclear power facility construction. The record of violations and
variances from construction requirements, from one plant construction undertaking to another, may reflect the problem indicated by the answer of tlle .vice
President: that during construction, the utility applicant and intended operator
of a facility apparently cannot achieve tlle desired control over construction
personnel to prevent the occurrence of variances from requirements for good
quality construction.9 The need fodmprovement in quality control during'the
period when contractor construction personnel are involved may be discerned
from other public records of the Commission. The hearings' for operating
licenses, with construction substantially' completed, are replete with evidence of
efforts by theOIE, as well as utility applicants for licenses, to achieve good
construction. The penalty for less than complete conformance with constructio'n'
requirements is generally a disadvantage for the utility applicant, with its
responsibility to the public and the rate Pilyers for the lowest reasonable cost of
construction. The Commission may desire to examine whether penalties or
assessments of costs for re-doing the work, such as further welding and the like,
should be borne by the construction contractor. Since as long ago as 1966, the
Atomic Energy Commission, speaking through one .of its Commissioners, has
urged high quality construction work. The Nuclear Regulatory Commission may
desire to review the construction record since that time ..
The Atomic Safety and Licensing Board concurs 'with the Staff conclusion
that Applicants' performance and progress with preoperational testing and initial
startup have been satisfactory. The Board finds that Applicants' management
personnel have a sincere and continuing concern in the endeavor to achieve good
quality performance and that such an attitude by Applicants provides reasonable

.

. '

,

.

'In the Beaver Valley Unit No.2 decision, the Appeal Board stated in reference to the
licensing Board's discussion of th~, repeated violations of construction requirements by a
con tractor:
The violations found by the AEC i~s'pectors involved errors of a type often encountered
I
on large construction proJects •••. [8 AEC 837].
.
It is the frequency of such erio~s' at nuclear power facilities, aside from unrelated error~ thiit
may occur at other construction projects, that is considered by the licensing Board to be a
matter that the Commission, as the maker of policy. may desire to consider.
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assurance that the Beaver Valley Unit 1 can be operated without undue risk to
the health and safety of the public.
.
Certain additional specific matters were considered by the Board: (1) possibility of steam generator tube corrosion (which is not a significant consideration
for low power testing), (2) certain emergency power components and safety
injection system accumulators, (3) adequacy of missile protection for the excess
let down heat exchanger, (4) procedures for calibrating the measuring and
testing equipment, and (5) reactor trip system.
The Board will convene a further evidentiary session when the Staff has
completed its study for the Beaver Valley Unit 1 facility on the measures to
avoid steam generator tube corrosion, but the Board believes the postponement
of that subject should not delay the consideration of the requested low power
testing. The very low fission product inventory, the short operating time, and
the generally less stressful environment acting on the tubes, all combine to assure
that interim low power operation is not inimical to the health and safety of the
public. The Board's concerns on the· other items listed in the preceding
paragraph have been resolved by the Staff evidence reflecting their analyses of
the problems and their judgment and the satisfactory conclusions reached after
their inspections.

AUXILIARY RIVER WATER SYSTEM
A further inquiry by the Board was related to the auxiliary river' water
system. This system was' proposed by Applicants after the Staff indicated that
further redundancy for safe shutdown was needed as a backup system in case the
main intake structure were to be damaged by a postulated accident which
envisioned a runaway river barge that would also explode. Applicants, in a
consideration of alternatives, designed an auxiliary river water system and the
Staff has agreed that the objective of the reqUired redundancy has been met. The
Staff proposes that such a river water system be installed by December 31, 1976.
That extension of time for construction is justified, in the Staffs view, because
an alternative method exists to cool the plant safely.
The Staff has also concluded that the probability of occurrence of a barge
accident of sufficient severity to disable the primary river water intake structure
would lie between one in 100 thousand and one in 100 million, for one year of
plant operation. The Staff has determined that such a risk, for at least one year
of full power operation, is acceptably low and, in so doing, has given credit to
the fact that there is an alternate method of cooling down the plant, which
further justifies the decision to allow the plant to operate until the end of 1976.
Similarly, the Applicants have indicated that full power operation without such
an auxiliary system can be permitted until the end of 1976 and that such a
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conclusion indeed could be independently based upon the fact that alternate
means already exist to bring the plant to a safe shutdown'condition in the event
of a disruptive barge accident. The Board has not, however, been able to identify
an adequate description of the alternate cooling method in the record of this
proceeding. Further inquiry into this matter will be required before full power
operation is authorized.
.
Insofar as low power (up to 5 percent) operation is concerned, the Staff has
testified that there is no significant difference in need for the auxiliary intake
system between low power' and full power operation. The Board has not
identified the evidence that supports such a position. At the same time, the
Board finds no basis for assi'gning any greater need for an auxiliary intake system
for low power operation as compared with full power operation. The Applicants'
motion for low power testing indicates-out of seventy proposed tasks-one
task requiring operation at one percent of full power and two tasks requiring
operation at less than 5 percent of full power. The Applicants h~ve testified that
the duration of operation at up to 5 percent of full power will be less than that
required for the fission product inventory of the core to build up to 5 percent of
its equilibrium full power value. This testimony regarding the accidents
occurring at power levels not exceeding 5 percent has been reviewed by the
Board. The consequences have been found to be acceptable, even in the absence
of an auxiliary river water system. Based upon the foregoing, the Board finds
that the proposed limited low power operation of the Beaver Valley Unit 1
facility does not constitute an undue risk to the health and safety of the public
and is acceptable insofar as conducting such operations without an auxiliary
river water system is concerned. The Board further finds that prior to approving
full power operation without such an auxiliary system, further clarification will
be required.

HYDROGEN RECOMBINERS
The Board also inquired about the hydrogen recombiners. The Staff
provided evidence as an addition to the Staffs Safety Evaluation Report
Supplement No.2 by stating that the Beaver Valley Unit I recombiners now
meet both the 1971 and 1975 IEEE standards. The Board concurs that such
compliance is adequate' for this proceeding. The Applicants add that there is a
hydrogen purge system available as a backup safety measure.

MOTOR OPERATED VALVES
Other matters reviewed by the Board related to certain motor operated valves
pertinent to the emergency core cooling system (which valves now meet the
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single failure criteria). The Staff also stated that operation of the facility with
pne reactor loop i~olated will not be permitted until an acceptable performance
evaluation of the emergency core cooling system with one loop isolated has been
completed.

WATER HAMMER EFFECT
.

.

. One additional concern expressed by the Board related to possible water
hammer effect in the 'steam generators. The Staff has this matter under study
applicable to several facilities; and for the Beaver Valley Unit 1, the"Staff
proposes to limit the recovery rate of feedwater, so that there is not sufficient
energy to 'cause the water hammer effect. The Applicants assert that J·tubes are
also being added to preClude this 'effect. The Board concurs in the adequacy for
safety considerations of these interim solutions to the problem .
•

I

,

.

'

.:

CHLORINE DISCHARGE LIMITS
The Environmental Protection Agency on May 30, 1975,'issued a National
Pollutant Discharge Elimination System (NPDES) permit to the Applicants,
which, established a limit of 0.2 mgtl (ppm) for free available chlorine in the
station effluents. Section 511(c)(2) of the Federal Water Pollution Control Act
(FWPCA), as restructured by the amendments of 1972 (86 Stat. 816) provides
that nothing in the National Environmental Policy Act of 1969 shall be deemed
to authorize a' federal agency to either review an effluent limitation or other
limitation or limitations established' pursuant to FWPCA or to impose an
effluent limitation as a license condition different than any such limitation
established pursuant to this Act. The licensing Board therefore recognizes that,
in any license issued. by the Director of Nuclear Reactor Regulation to the
Applicants, the chlorine discharge limit shall be in accordance with the NPDES
permit.
,
. Intervenor Pittsburgh' submitted two proposed findings after the October
sessio~ of hearings: (1) in reference to steam generator tube integrity, and (2) in
reference to electrical equipment' qualification. The steam generator tube
problem is outstanding and will be resolved before the full power oper~ting
license hearing is completed. The delay is due to the ongoing preparation of
further data; in any event, as indica'ted, this item need not be resolved for
consideration of low power testing. Pittsburgh's proposed finding on this item is
deferred at this time; but will· be ruled upon.' after data are received from the
Staff, and the evidentiary hearing has been concluded.
The Pittsburgh' proposed finding' on electrical equipment qualification
likewise related to a subject 'of continuing review and thus the finding proposed
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in October could not be resolved on the basis of the record at that time.
However, further data were presented at the December hearings which resolve
the matter. Thus, this proposed finding by"Pittsburgh is rejected for lack of
adequate data, i.e., a lack of reliable, probative and substantial evidence to
support the proposed finding.
The, December evidentiary session" includes all evidence pertinent to low
power testing. The Board concludes for the reasons hereinafter detailed, that
upon the basis of the evidence presented, the record is adequate to issue the
initial decision for low power operation. The items previously outstanding and
awaiting either" further testing or OlE inspection can be summarized"as follows:
" (1) The evidence directed to the reactor vessel nozzle safe end concerns
shows that the tests performed with sensitive instrumentation and conducted by "
qualified personnel have shown acceptable results. These have been documented
in an NRC Staff report No. 75-28. In addition, future tests wiIl be" conducted in
a similarly reliable manner.
(2) The hydrogen recombiner has been qualified with respect to both the
1971 and 1975 seismic testing qualifications by a combination of actual shake
table testing of components as well as analysis' for structural integrity of
mechanical components. The Staff concludes, and the Board concurs that these
tests are adequate at least for the low power testing license sought by
Applicants.
", "
(3) Previous consideration (page 62) has" been given'to the auxiliary river
water system which is required to be completed by December 31, 1976. The
Board again expresses concurrence with the Staff view that until that December
date, the low power testing can proceed, but the Board will reexamine this
matter at the concluding session held on the full power appl!cations.
" "
At the December 1975 session of hearings, the Staff supplemented its
previous presentations respecting the status of completion of certain safety
items, as follows:
(1) Modifications have been made to the emergency core cooling system.
(2) The emergency procedure has been accepted for long" term cooling to
prevent boron concentration buildup in the reactor vessel dudng the post-LOCA
period.
.
(3) Satisfaction of the Staff's requirement for control room position
indication for certain valves (requiring power lockout to meet the single failure
criterion) has not yet been verified. Since this is a matter of minimal safety
Significance, the Board leaves this matter to the Staff for resolution. '
(4) The effects of rod bowing on DNB lo and on the power spike, and the
rriethod
of
,
. 'flux monitoring that will be required at. certain power levels ha"ve not
,

10

Departure from nucleate boiling.
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been fully resolved. However, these matters have no impact upon the safety of
the plant for the requested low power operation.
(5) Diesel generator tests have been found acceptable.
(6) The analog process wiring has been satisfactorily tested.

ACCIDENT ANALYSIS FOR LOW POWER OPERATION
Applicants presented testimony analyzing the consequences of postulated
accidents at the power levels sought to be licensed by Applicants' low power
testing motion, dated December 3, 1975. The accfdents analyzed included the
loss of coolant accident, steam line break, steam generator tube rupture, rod
ejection accident and gas decay tank rupture. Because the plant would operate at
levels not exceeding 5 percent of power during the testing and because it would
operate at this level for less time than necessary to build up the fission product
inventory 'to its 5 percent equilibrium level, the expected offsite doses for these
accidents, in the unlikely event that any of them occurred during the proposed
low power operation, would be less than 5 percent of the full power offsite
doses given for these accidents in the FSAR.
Individual rulings on proposed findings and conclusions have not been made
with respect to Applicants' and the Staffs proposals for the reason that, though
the Board has modified them, to the extent shown by this initial decision, the
principal substance of the Applicants' and Staffs proposals has been accepted
and thus individual acceptance in whole or in part is not necessary. Intervenor
Pittsburgh's final submission of seven proposed findings following the December 1975 session are determined as follows:
Proposed finding number I is rejected for the reason that the scope of such
procedures has been reflected in the evidence and the procedures are
approved with reasonable assurance that the final form will be as indicated in
the evidence.
Proposed finding number 2 is rejected for the reason that the scope and
outline of the preoperational tests have been shown by the evidence and a
basis exists for reasonable assurance that the final form will be as reflected in
the record.
Proposed finding number 3 is rejected for lack of support by reliable,
probative and substantial evidence in the record in reference to the requested
low power testing license.
Proposed finding number 4 is rejected for lack of reliable, probative and
substantial evidence. The record shows compliance by the hydrogen
recombiner with the applicable IEEE codes; one portion of the recombiner
prototype has been tested and the other portion has been analyzed in
accordance with approved procedures.
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Proposed finding number 5 is rejected for lack of reliable, probative and
substantial evidence in that no reliable evidence shows a compromise of
plant safety.
Proposed finding number 6 is rejected for lack of reliable, probative and
substantial evidence.
Proposed finding number 7 is rejected for lack of reliable, probative and
substantial evidence and as shown in the foregoing initial decision, the
auxiliary water system determination is adequate for this low power testing
license.
The Pittsburgh proposed conclusions of law are rejected because they are
based upon proposed findings which have been rejected.
The Board finds that upon the basis of all evidence!! adduced, there is
reasonable assurance that the activities requested to be authorized by Applicants' December 3, 1975 motion can be accomplished without undue risk to the
public health and safety.

CONCLUSIONS OF LAW
Based upon the foregoing findings of fact and the entire evidentiary record
in this proceeding, the licensing Board has determined that with respect to

I I The foregoing decision consists of judgment determinations made from a composite
consideration of many aspects of the evidentiary presentation. The decision is not a recital,
line by line, of each statement made by the witnesses. The Courts have recognized that such
judgment determinations make unnecessary reference to each line of a transcript for each
statement made in the decision. See: Judge Wyianski's statement •
. • • it is no more requisite for agencies than for courts •.• slavishly to set forth in
wooden numbered footnoted paragraphs every step in the finding process. [Gilbertville
Trucking Company v. U. S., 196 F. s. 359 (196111

Other courts have agreed (See: footnote 6, Duquesne Light Company et al., 7 AEC 718). In
fact, . one case cited by the Appeal Board indicated that it was permissive, but not
manda tory, for the fact rmding agency to cite the transcript. The Appeal Board misquoted
the language of the Court in stating (Virginia Electric Power Company (North Anna Power
Station), ALAB-2S6, NRCI-7S-1, page 14) that the fact finding unit "should" make
citations to the transcript; the Court, however, in fact, said merely that such a unit "could"
cite the transcript for hurry up reviews.
F. P. C. could improve its chances for favorable judicial review by making explicit fact
findings and by making record references that demonstrate its fact findings' have
evidentiary support. [State of Louisiana v. F. P. C•• 503 Fed 2nd 844.871] ,
Most appellate work requires the parties to cite the transcript in support of exceptions
which are the general basis for review.
'
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Applicants' low power motion all matters of concern to the Board, particularly
those referenced in the Ucensing Board's October 21, 1975 letter, have been
satisfactorily resolved. With respect to the Applicants' low power motion, and in
view of the Board's concerns and inquiries (even though no party' placed these
matters in controversy); the Licensing Board makes the following conclusions
based upon the record of this proceeding with regard to the above referenced
matters:
(1) Construction of the facility has been substantially completed in
conformity with the construction permit and the application as amended, the
provisions of the Act and the rules and regulations of the Commission;
(2) The facility will operate in conformity with the application as amended,
the provisions of the Act, and the rules and regulations of the Commission;
(3) There is reasonable assurance (i) that the activities authorized by the low
power license can be conducted without endangering the health and safety of
the public, and (ii) that such activities will be conducted in compliance with the
regulations in this chapter;
(4) The Applicants are technically and financially qualified to engage in the
activities authorized by the low power license in accordance with the regulations
in this chapter;
(5) The issuance of the low power license' will not be inimical to the
common defense and security or to the health and safety of the public;
(6) The requirements of Section 102(2)(C) and (D) of NEPA and Appen·
dix D to 10 CFR Part 50 have' been complied with in this proceeding;
(7) Having considered and decided all matters in controversy among the
parties and having independently considered the final balance among conflicting
factors contained in the record of this proceeding with a view to determining the
appropriate action to be taken, the Board has determined that Construction
Permit No. CPPR-75 should be continued and that the requested low power
operation and testing license should be granted. The following conditions on
operations have been proposed by both the Applicants and the Staff in reference
to full power operation. The issue which is the subject of this initial decision is
solely'in reference to the motion for authority for low power operation and
testing, and no decision is here made in reference t~ full power operation. Some
of the following conditions on operation, however, may apply to the low power
operation authorized by this decision. The Atomic Safety and 'Ucensing Board
therefore authorizes the Director of Nuclear Reactor Regulation in his issuance
of findings on matters not raised by the parties or the Board to make findings
and determine restrictions on operations within the scope of the following
conditions to the extent of. their applicability to low power operation and
testing:
,
i. The Applicants will augment their preoperational radiological monitoring program to obtain more precise background data acceptable to the Staff,
covering a period of at least one year prior to ~lant operation, against which
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data obtained during plant operation may be compared; ,
ii. The Technical Specifications will include a comprehensive environmental monitoring program which is acceptable to the Staff and which
includes the following elements:
A. The program will include, in addition to more routine aspects, a basis
for assessment of impingement of fish ,on the traveling screens, entrapment
of fish in the intake structure and quantities of plankton entrained in
condenser cooling water;
B. Applicants will maintain a monitoring program and, if necessary, take'
appropriate action through administrative measures and/or design changes
·to insure that 'the thyroid dose to any member of the general population
through the milk, vegetable or any other pathway does not exceed 15
mrem/yr;
. ','
C. Applicants will comply with all federal and state regulations governing
the use of herbicides for transmission line right-of-way control. The
application of herbicides along transmission line rights-of-way will be
confined to areas removed from human habitation. Applicants will insure
that no contamination of water or pasture lands results and will avoid
spraying wild edible fruits and berries; and
D. If harmful effects or evidence of potentially irreversible damage are
. detected, Applicants will provide an analysis of the problem and a
proposed course of action to alleviate the problem,' If the ecology' of the
river 'significantly changes at a future date, Applicants will provide an
analysis of expected impacts which
result from the change and a
course of action to minimize the impacts;

will

(8) The following condition, imposed by the Commonweaith of Pennsylvania pursuant to Section 401(d) of the FWPCA, shall become a condition on
Construction Permit No. CPPR-75 and on the operating license issued for Beaver
Valley Power Station Unit 1:
All work and activities in connection with this project shall be performed
pursuant to the provisions of the Act of June 25,1913, as amended, the Act
of June 22, 1937, as amended, and in accordance with all Department
permits issued for this project. . .
'.. .

.

(9) The Applicants' quality assurance and quality control programs are
acceptable and comply with Appendix B to: the Commission's regulations,
10 CFR Part 50.
.
In accordance ~ith the, Atomic Energy Act, as amended, and the
Commission's regulations, and on. the basis of the evidentiary record and the
foregoing fmdings of fact, all of which are supported by reliable, probative and
substantial evidence, the Atomic Safety and licensing Board 'con~ludes and
determines that baving resolved all matters relevant to the activities sought to be
."

"

•
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authorized, Applicants' motion, dated December 3, 1975, for an operating
license authorizing low power testing up to 5 percent of full power operation for
the purpose of testing the facility is hereby granted.
WHEREFORE, IT IS ORDERED, in accordance with the Atomic Energy
Act of 1954, as amended, and the Rules of Practice of the Nuclear Regulatory
Commission, and based on the findings and conclusions set forth herein, that the
Director of Nuclear Reactor Regulation is authorized to make findings in
accordance with the regulations 10 CFR 50.57(a) and to issue an operating
license authorizing low power testing 12 and further operations short of full
power operation consistent with Applicants' motion for operating license
authorizing low power testing and further operations short of full power
operation, dated December 3,1975, and with this Initial Decision.
IT IS FURTHER ORDERED, in accordance with Sections 2.760, 2.762,
2.764, 2.785 and 2.786 of the Commission's Rules of Practice, that this Initial
Decision should be effective immediately and shall constitute the final action of
the Commission on March 8,1976, which is forty-five (45) days after the date of
issuance of this Initial Decision, subject to any review. pursuant to the

12 The Ucensing Board requests guidance from the Appeal Board whether the recent
ALAB decision is operative for general use in declaring that the specifics, enumerated in a
rule or statute, are the dominant factors in the interpretation and application of a rule or
statute. If the ALAB ruling is applicable to all cases, and not ad hoc, such a determination
appears to require that the specified limitation in Section 50.57(c) (10 CFR) that " •.. an
operating license authorizing low power testing (operation at not more than 1 percent of
ful1 power for the purpose of testing the facility)" be controlling over the general term
"further operations". The recent The Toledo Edison Company, et al. Opinion and Order
(ALAB-300), in dealing with a converse situation held that it would be:
•.• against basic principles of statutory construction to read a general provision •.• to
forbid [or permit] what a more specific section of the same regulations ••. permits.
[limits or restricts] [Parentheses added]
.

Of direct application here, ALAB-300 quoted with approval from Ginsberg & Sons v.
Popkin, 285 U. S. 204:
"General language of a statutory provision, although broad enough to include it, will not
be held to apply to a matter specifically dealt with in another part of the same
enactment."

The Ucensing Board understands that ALAB-300 Opinion to be consistent with all court
decisions, and requests ruling whether consistent adherence to that Toledo ALAB-300
determination overcomes the ALAB-142 decision in Consolidated Edison Company of New
York, Inc. (Indian Point 2), 6 AEC 587, which held that the specifics in Section 50.57(c)
were not contr011ing. The Ucensing Board in that Indian Point proceeding had relied upon
expressio un ius est exc1usio alterius in its discussion that, consistent with statutory
interpretations by courts, precise words of the regulation are controlling and obviate any
need of .reference to published comments. The phrase in Section 50.57(c) of " ••• and
further operations" appears to contemplate other ooerations that can be undertaken within
the specified power limit.
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above·cited Rules of Practice. Exceptions to this Initial Decision, and a brief in
support of such exceptions, may be fIled by any party within twenty (20)
days13 (twenty·five (25) days in the case of the Staff) after the service of this
Initiai Decision. Within ten (10) days of the filing and service of exceptions, any
other party may file ~ brief in support of, or in opposition to, such exceptions.
ATOMIC SAFETY AND
LICENSING BOARD
Gustave A. Linenberger
Frederick J. Shon
Samuel W. Jensch, 'Chairman
Attachment: Appendix A, "Decisional Record"
Issued:
January 22,1976
Bethesda, Maryland
1 3 Provision has been made for filing exceptions twenty days from the date of issuance
of this decision. This time limit is in accord with the Rules of Practice effective when this
proceeding was commenced (November 7, 1972). During the pendency of this case, the
Rules of Practice were amended (March 2, 1973) and restricted the time for filing
exceptions to seven days. It is axiomatic that the date of effectiveness of a regulation is
subject to the constraints of due process. Some modification of factual recital should be'
made to ALAB-240, footnote 3 (8 AEC 830), which states that the Beaver Valley ·Unit 2
initial decision was misleading respecting this time interval: the 1974 Code of Federal
Regulations was issued on April 15 before the date of the initial decision (April 25, 1974)
and not after as incorrectly assumed by the Appeal Board. In addition, and importantly, the
Appeal Board has held that more restrictive rules adopted during the course of a proceeding,
are not applicable to a pending case. Vermont Yankee ALAB·124 (6 AEC 362), Consoli·
dated Edison Company of New York, Inc. ALAB·186 (7 AEC 247). In this latter case, the
Appeal Board emphasized respecting a rules modification only similar to the rule change
.
pertinen there:

• • . as this Board ·took pains to point out, It was noticed for hearing before Section
2.760(a) became effective

and thus contrary to fn. 3 of ALAB·240, but in conformity with the identified decisions of
the Appeal Board, the restrictive seven day limit on filing exceptions is not applicable to this
proceeding.
One particular section of this decision specifies the dates on or before which exceptions
may be filed, as the Appeal Board apparently implies should be done. The initial decision in
Beaver Valley No.2 had referred to the rule, without repeating it, which prescribes the
schedule of days for filing. The Appeal Board stated that Licensing Boards "routinely" had
specified the days. The record to the date of the Beaver Valley Unit 2 initial decision
reflects four initial decisions that referred to the rule, and four initial decisions that
specified the days.
.
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. APPENDIX A
DECISIONAL RECORD

The decisional record in this proceeding (Duquesne Light Company, Ohio
Edison Company, Pennsylvania Power Company (Beaver Valley Power Station,
Unit No. 1), Docket No. 50-334) consists of the following:
1. Transcript Volumes:
Pages 1-70, December 19, 1974, Prehearing Conference
Pages 71-315, May 13, 1975, Evidentiary Hearing
Pages 316-442, May 14, 1975, Evidentiary Hearing
Pages 443-728, October 16, 1975, EVidentiary Hearing
Pages 729-829, October 17, 1975, Evidentiary Hearing
Pages 830-1112, December 16,1975, Evidentiary Hearing
2. Ust of Exhibits
Applicants' Exhibit QA-l, Final Safety Analysis Report, Section 12,
Section 13 and Appendix A
.
Applicants' Exhibit QA-2, "Design and Construction Quality Assuranc~
Program"
.
Applicants' Exhibit QA-3, "Stone & Webster Engineering Corporation
Quality Assurance Program Manual, Beaver Valley Power Station Unit 1,
July 1 6 , 1 9 7 4 " ·
,
Applicants' Exhibit QA-4, ''Westinghouse Electric Corporation Nuclear
Energy Systems Quality Assurance Plan, WCAP-8370, July 1974"·
Applicants' Exhibit QA-5, "Presentation of Duquesne Light Company,
Stone & Webster Engineering Corporation, Westinghouse Electric Corp9ration on Quality Assurance Matters"
.
..'
Applicants' Exhibit QA-6, '.'Duquesne Answer to· Board utter of
November 14, 1974"
Applicants' Exhibit QA-7, "Operations Quality Assurance Program"
Applicants' Exhibit 1, "Beaver Valley No.1 Environmental Report"
Applicants' Exhibit 4, "Section 401 Water Quality. Certification dated
1/23/74 issued by Commonwealth of Pennsylvania for Beaver Valley Units 1 .
and 2"
Staff Exhibit 1 (containing the inspection reports)
Staff Exhibit 10 (containing additional inspection repo~is)
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_ UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
Commissioners:
, William A. Anders; Chairman
Edward A. Mason
Victor Gilinsky
Richard T. Kennedy

CLI·76·'

"

In the Matter of

,

Docket Nos. 50·275 O.L.
50·3230.L.

PACIFIC GAS AND ELECTRIC
COMPANY

February 5, .1976

(Diablo CanyoriNu'clear Power
Plant, Units Nos'. 1 and 2),
\

j

,

Upon petition by intervenors for the designation of an appropriate board or
panel to hear their appeal from the Licensing Board's order granting a materials
license under 10 :C.F.R. Part 70, the Commission (1) rules that the Licensing
Board order is final' for review purposes (and' hence ripe for review) since it
authorizes the issuance, of a materials license; and (2) pursuant to 10 C.F.R.
§2.785, delegates to the Appeal Board authority to assume jurisdiction over the
appeal.
'
,'
,
RULES OF PRACTICE: APPELLATE REVIEW
A licensing board order which is interlocutory in the formalistic sense that it
was rendered in the context of an ongoing operating,license proceeding may
nonetheless be final for purposes of review if it authorizes the grant to the
applicant of a license to perform activities that later will be included in its
operating license.

MEMORANDUM AND ORDER
,
. '
The San Luis Obispo Mothers for Peace (MFP), intervenors in this operating
licensing proceeding, have petitioned us to designate "an appropriate board or
panel" to hear their'appe-al from'the Licensing Board's order of December 23,
1975. The utility had applied for a materials license under 10 CFR Part 70 '~nder
which it could 'deliver and store fuel assemblies at the Diablo Canyon site prior
.'

•
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I

to issuance of the requested operating licenses. The Licensing Board held an
evidentiary hearing on the Part 70 license and denied MFP's motion to prevent
delivery and storage of the fuel in its December 23 order.1
The regulatory staff takes the position that the Licensing Board's order is
interlocutory because the MFP motion was heard as a part of the operating
licensing proceeding in which hearings are not yet complete. See 10 CFR 2.714a,
730(0; Louisiana Power and Light Co. (Waterford Steam Electric Station,
Unit 3), RAI·73·12·1155. The staff suggests, however, that in the circumstances
of this case an exception to the usual rule should be made, and that an appeal
should be allowed.
'
We do not think that the Board's order is interlocutory except in the
formalistic sense that it' was heard in the context of the operating license
·proceeding. The issue presented by the MFP motion was whether the utility
should be issued an NRC license that would authorize, it, among other things, to
transport and store fuel assemblies at the Diablo Canyon site until operating
licenses are issued in this proceeding. 2 That issue has now been heard and
decided and a Part 70 license has been duly issued. As things now stand, the
utility is free to ship and store fuel at its convenience, consistent with the license
conditions. Accordingly, the matter is ripe for review.
There is, however, an obstacle to review of the Licensing Board's order by an
Atomic Safety and Licensing Appeal Board which, under our present rules of
practice, can only be removed by Commission action. Under 10 CFR 2.785, the
Appeal, Board' does not have jurisdiction over proceedings for the issuance of a
license under Part 70, such as the license involved here,. without a specific
delegation from us.
We think it would be appropriate, in the circumstances of this case, that the
Licensing Board's decision be reviewed by an Atomic Safety and Licensing
Appeal Board. The initial decision on the operating license applications may not
be rendered for some months. Without, of course, intimating any view on the
merits of MFP's contentions, it is true that their contentions may be rendered
moot if an appeal on the Part 70 license must await the initial decision on the

1 The Atomic Safety and licensing Boards may be given jurisdiction over proceedings
for the issuance of Part 70 materials licenses. 10 CFR 2.721. Normally, the notice of hearing
constituting a particular board confers jurisdiction in a particular case by referencing the
specific license application or applications to be considered. Although the notice of hearing
establishing the present board did not explicitly reference the materials license in question
here, that license is integral to the Diablo Canyon project, and it does not appear that any
interested person was actually prejudiced by the lack of such a reference. Given that Board's
familiarity with the Diablo Canyon project, it made good practical sense for it to hear and
decide the related issues raised by the Part 70 materials license application. Accordingly, we
hereby confum the Licensing Board's assertion of jurisdiction in this instance.
2 If and when such licenses are issued, they would include authority to transport and
store fuel and the separate Part 70 license would no longer be needed.
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operating licenses. Appeal Board, as compared with Commission, review is more
appropriate for the essentially factual contentions involved here.
An Appeal Board for this operating license proceeding has already been
constituted. Accordingly, we direct that Board to assume jurisdiction over MFP's
appeal.
.
MFP has requested that its "time to me a formal appeal be extended to two
weeks after receipt of the Commission's response to this appeal." We leave to the
Appeal Board the establishment of appropriate filing deadlines for the parties ..
It is so ORDERED.
By the Commission

SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D. C.
this 5th day of February 1976.
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UNITED STATES OF AMERICA
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COMMISSIONERS:
. William A. Anders, Chairman
Marcus A. Rowden
Edward A. Mason
Victor Gilinsky
Richard T. Kennedy

February 12, 1976

I n the Matter of Petition of
NATURAL RESOURCES DEFENSE
COUNCIL

The Commission denies the Natural Resources Defense Council's request for
a stay (pending judicial review) of the effectiveness of those portions of the
Commission's November 14, 1975, Federal Register Notice (40 F.R. 53056 et
seq.) establishing standards for interim licensing actions involving the wide-scale
use of mixed oxide fuel in light water nuclear power reactors.
RULES OF PRACTICE: STAY PENDING APPEAL
In assessing a request for a stay pending an appeal, the Commission considers
four factors: (1) has the movant made a strong showing that it is likely to prevail
on the merits of its appeal; (2) has the movant shown that without a stay it will
be irreparably injured; (3) would issuance of a stay substantially harm other
interested parties; and (4) where lies the public interest? Southern California
Edison Company (San Onofre, Units 2 and 3), ALAB-199, 7 AEC 478 (1974);
Virginia Petroleum Jobber's Association v. FPC, 295 F. 2d 921 (D.C. Cir. 1958).

MEMORANDUM AND ORDER
On December 22, 1975, the Natural Resources Defense Council (petitioner)
requested that the Nuclear Regulatory Commission (NRC) stay the effectiveness
of its November 14, 1975, Federal Register Notice concerning the wide-scale use
of mixed oxide fuel l hi light water nuclear power reactors (40 F.R. 53056 et
I Mixed oxide fuel is fuel that contains plutonium oxide and uranium oxide. The
November 14 Notice sets forth the origin and use of such fuel. 40 F.R. 53058·9.
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seq.) pending judicial review which petitioner and others have sought in the
Court of Appeals. Petitioner's stay request' is ,apparently directed to those
portions of the Notice which establish standards for interim licensing actions
pe'nding the Commission's ultimate decision on wide-scale use.2 For the reasons
set forth below, we find the request without merit and consequently deny the
stay.
'
.
OUf November 14 Notice announced the procedures fOf deciding-possibly
by early 1977-whe'ther to permit wide-scale use of plutonium mixed with
uranium to fuel nuclear power plants, and set forth procedures for related
interim licensing activities pending that decision. Interim licensing activities, the
subject of petitioner's stay request, were considered extensively in the Notice.
The Commission's decisions on such activities, made in the context of the
limited current uses of mixed oxide fuel lind, the limited number of pending
licem;e'applications involving such fuel, mied only be summarize'd here.
'
First, staff reViews of pending licerise applications can continue, since many
issues wholly independent ~f Wide-scale use of Iruxed oxide fuel ,are hlvolved and
Staff Safety Evaluations and ,Environmental impact Statements' ~ari be supplemented if necessary after'the Commission's ultimate decision, on wide-scale use.
, Second, as for the'public he~rinis that follow Staffrevie~"we decided that
, I ' .
individu,al Atomic Safety and Licensing Boards should determine when such
hearings are appropriate OJ': speciflcissues.,We directed the Boards to consider:
(I) the degree of likelihood that any early findings' on the issue would retain
their validity .following the Commission's final decision'on wide-sc~le use; and
(2) the possible' effect on the public, interest and the litigants in haVing an early,
if not necessarily conclusive, resohition of the issue.'
Third,"where particular license application is ripe for decision assuming all
relevant h~aIth, safety; security and environmental standards have' been met, we
d~cided' that' for fuel recycle 'reiated activities, such as fuel reprocessing and
I
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I
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We reach this conclusion since petitioner's stay request asserts that the Commission
denied petitioner's request to suSpend all licensing actions on plutonium recycle related
facilities' and
mixed oxide fuel use, and thereby reversed its Provisional Views of May 8,
1975, rejected the hn~ary 20,1975, opinion of the Council on Environmental Quality and
rejected the opinion of the Commission's regulatory' staff expre's'sed In a December 23,
1974, letter to petitioner. All·of these items are concerned, at least in part, with interim
licensing, and, the staff letter is concerned with nothing else. To construe petitioner's request
as seeking a stay of the entire Notice would not be a logical reading of the request since
staying the November 14 Notice presumably includes, among other' things, staying
preparation of the sPecial safeguards supplemenfto the Environmental Impact Statement; a
supplement sought by petitioner, as well as by many others. See, Natural Resources Defense
Council Comment on Provisional Views, pp.. 2, 21. In any event, petitioner offers no
argument for delaying the study of safeguards alternatives, and we see no reason to do so.
The November 14 Notice sets forth our view that prompt consideration of these alternatives
is in the public interest. If petitioner is actually suggesting a stay of the entire -process
created by the November 14 Notice, no support whatever is presented for such a course of
action, and since we find none, we reject the suggestion.
,

2
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fabrication, the application should be judged, as regards eligibility for licensing
action, on the basis of a balancing of three factors:
(1) Whether the activity can be justified, from a NEPA cost-benefit
standpoint, without placing primary reliance on an anticipated favorable
Commission decision on wide-scale use of mixed oxide fuel;
(2) Whether the activity would give rise to an irreversible and irretrievable commitment of resources that would unjustifiably foreclose for the
activity substantial safeguards alternatives that may result from the decision
on wide-scale use; and
(3) The effect of delay in the conduct of the activity on overall public
interest. 3
.
Fourth, as for license applications for the use of mixed oxide fuel in
reactors, we noted that such applications, if any, during the interim period will
necessarily fall far short of wide-scale use because of the limited mixed oxide
fuel fabrication capacity available. Moreover, we found that this interim use of
mix~d oxide fuel could produ'ce useful additional ec'onomic and technical data,
and also found that no significant design changes would be needed since all
current uranium-fueled reactors generate and consume plutonium as part of their
ordiniuy operation. Accordingly, 'we concluded that operating licenses and
amendments thereto could be issued in this category without case·by-case
application of the three criteria described above. Finally, as'to imports and
exports of mixed oxide fuel, we decided that no spechll measures were currently
necessary since the quantities' involved fall far short of levels' involved in
wide-scale use. These, in summary form, are the key provisions of the November
14 Notice as to interim licenSing actions which petitioner seeks to have stayed.
In- assessing the stay request, we 'consider four factors: (1) has the 'movant
(the party seekitlg the stay) made a strong showing that it is likely to prevail on
the merits of its appeal; (2) has the movant shown that without a stay it will be
irreparably injured; (3) would issuance of a stay substantially harm other
interested parties; and (4) where lies the public interest? See, e.g., Southern
California Edison Company (San Onofre, Units 2 and 3); ALAB-199,'7 AEC 478
(1974); Virginia Petroleum Jobber's Association v. FPC, 259 F.2d 921 (D.C. Cir.
1958). We consider these factors in turn.
(1) Petitioner is unlikely to prevail on the merits of his claim that the interim
licensing standards of the November 14 Notice are in violation of the National
Environmental Policy Act or other statutory requirements. As the extensive
discussion in the Notice itself makes clear, the Commission has made every
effort, to create standards that permit only those activities consistent with an
impartial generic decision on the wide-scale use of mixed oxide fuel and the

3The November 14 Notice also discussed the safeguards requirements that would have
to be met for any such interim activity. See, 40 F.R. 53062-3.
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impartial implementation· of that decision whatever it may be. Indeed, ·the
November 14 Notice provides careful limitations even on agency activity which
falls short of actual licensing action. Consider, for example, hearings on
individual license applications. Such hearings, conducted by Atomic Safety and
licensing Boards, result in no final agency action, prejudice no generic decision,
'and result in no impact on the environment. Yet the November 14 Notice directs
licensing Boards to consider, among other things, the relationship between the
hearings and the Commission's decision on wide-scale use before approving any
hearings.
The only argument petitioner offers on the merits is the assertion that the
November 14 Notice rejects advice and reverses previous policy. These arguments, standing alone, do not demonstrate wrongful agency action. Moreover,
contrary to· petitioner's contention, the Commission's position on interim
activities does not reverse its Provisional Views or reject the opinion of the
Council on Environmental Quality.4 Both the Provisional Views and the
Council's letter called for avoidance of actions that could foreclose safeguards
options or result in unnecessary "grandfathering." These are the basic elements
of the November 14 Notice as well. Staff reviews can continue subject to
revision in light of the Commission's decision. Hearings are allowed at the
discretion of individual boards which must consider, inter alia, the likelihood
that findings will retain their validity after the Commission's ultimate decision.
licensing itself, for facilities that could conceivably affect widescale use, is
allowable only after a balancing of factors that includes avoiding possible
foreclosure of safeguards alternatives and justifying the facility on factors other
than wide-scale use of mixed oxide fuel. licenses for the use of mixed oxide fuel
in reactors are allowed to gain useful economic and technical data, a goal of the
Provisional Views, and cannot themselves result in "grandfathering."s

4The Commission's May 8, 1975, Provisional Views on mixed oxide fuel appears at 40
F.R. 20142. The Provisional Views Notice discusses the January 20, 1975, letter from the
Council on Environmental Quality.
5 Petitioner also contends that the November 14 Notice rejects staff advice (i.e., the
position stated by the Atonuc Energy Commission regulatory staff) contained in a
December 23, 1974, letter. There is, of course, no obligation on the Commission to follow
staff advice. In any event, the letter simply stated that "under the present circumstances"
certain statements should not be prepared. A year later, with a new schedule set for reaching
a final decision, with responsible eligibility criteria established for interim activities, and
with an opportunity provided for revising statements in light of the fmal decision on
Wide-scale use, circumstances have changed and further delay is not warranted.
Moreover, petitioner omits mentioning-and presumably does not dispute-a basic
Commission position set forth in both the May 8 and November 14 Notices which clearly
rejected the position proposed by the AEC regulatory staff. This, of course, was the
Commission's decision that, prior to a determination on wide-scale use, there would be a full
assessment of safeguards issues. See note 2, supra.
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- . (2) Petitioner's stay request makes no attempt to show. irreparable injury,
and, ,in fact, no injury, irreparable or otherwise, is created by the interim
licensing standards in the November 14 Notice. The only action directed by the
Notice is Staff review of license applications; Stich prehearing review is at a very
early stage 'of the process and results in no commitment by the Commission on
any. issue concerning an individual application or a generic matter. Such' review
also, 'of course, has no effect on the environment. Moreover, Staff assessments
can be revised in light of the Commission's ultimate decision on wide-scale·use.
Petitioner is simply not injured by continuation of routine staff review during
the interim period.
As for public hearings, the November 14 Notice simply creates standards to
be applied by individual licensing Boards in deciding whether to conduct such
hearings; standards that include reference to the Commission's ultimate decision
on Wide-scale use. Petitioner is not harmed by the mere creation of· such
standards. The November 14 Notice does not mandate any hearings. Even if it
did, of course, there would be no irreparable injury to petitioner. Public hearings
on indiVidual license applications do not result in final agency action, prejudice
generic Commission decisions, or impact on the environment.
. As regards interim licensing, the November 14 Notice simply sets eligibility
criteria. It grants no licenses of any kind. It therefore results in no injury to
petitioner. If there are license applications during the interim period that
complete' all necessary Staff reviews and hearings, those applications will be
considered. in terms of the eligibility criteria created by the November 14 Notice
as well as all of the other· stringent health, safety, security and environmental
standards that, of course; remain in effect. If any such application is granted,
judicial review will be available at that time.
(3) Issuance of a stay of the November 14 Notice's interim licensing
standards would substantially harm other intere~ted parties. As the Notice makes
clear, Staff reviews of applications affect matters with no relation to the
wide-scale use of mixed oxide fuel. Such reviews provide analysis of other
health, safety and environmental areas and make possible early identification of,
for example, ways in which plant design might be changed or additional data
obtained. Proceeding with the review, therefore,' aids . license . applicants,
concerned citizens, and the public generally as the ultimate consumers of power.
The creation of standards for interim hearings and granting of licenses also
benefits other interested parties. These standards provide needed gUidance for all
concerned with the licensing of nuclear facilities.' They' 'aid' in the planning
necessary in the nuclear field. If the standards are met and bearings or licenSing
takes place, the Commission believes, as the November 14 Notice spells out, that
the users of power, as well as those more directly involved in the licensing
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process; will be benefited. 6 But in passing on this stay request we do not rely on
the benefits of interim activity that might; or 'might not take place. As noted
above, it is too early to say how such proposed activities will fare under the
interim standards. We note only that the creation of the standards is beneficial,
to orderly process in this complex field.
,"
"", ", ,',,,,,
(4) As the discussion above indicates, the public interest favors retention of
the interim standards set up in the November 14 Notice. The 'publkhas .~n
interest in the thorough and prompt resolution of the mixed 'oxid~ fu~i' is~ue
which has now involved regulatory action for several years. The'November 14
Notice, of which the interim licensing provisions are an integral part, sets in
motion a carefully planned procedure for resolving the issue with a minimum o(
disruptive hnpact on interested parties and the public generally, while retaining'
the max'imum freedom for the Commission in m3:king, its ultimate de~ermin~.,
tion,

',"

i,

"

..

:'. ':::

In sum, each of the four 'factors weighs against granting peti~ioner~s request
for a stay. Petitioner seeks major emergency 'relief, 'yet it fails -'to -show any',
probability of success on the merits or irreparable injury: Ori the othe~ hand, the
interests of other interested parties and of the public support retention of the
standards for interim activity created in the November 14 Notice. Accordingly,
pe'titioner's r~ques'tfJr a'stay is'denied. " ,': ,':, ' , ' "
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By, "the .Commission
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SAMUEL

J: CHILK

Secretary of the Commission
Dated at Washington, D. e.this 12th day of February 1976.
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Whether the Commission decision on wide-scale use of mixed oxide fuel is favorable or
;," unfavorabie. an absolute prohibition 'on the conduct 'of any related activities In IthEi'
" 'interim could result in the disruption or cessation of planning as well as the production
of useful data. Such a prohibition couldresuH in potentially serious delays in exploring
, , alternatives which, could contribute to·meeting the nation's energy,needs.111is could
impose future economic penalties on the American public through increased costs to
. ,electric utilities caused by 'delaying the use of resources available in spent,fuel and
requiring' additional spent Cuel storage Cacilities 'that otherWIse wouid not be needed. 40'

F.R.53061.·
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION"

CLI·76·3

COMMISSIONERS:
William A. Anders, Chairman
Marcus A. Rowden
Victor Gilinsky
Richard T. Kennedy

In the Matter of·

Docket Nos. 50·277
50·278

PHILADELPHIA ELECTRIC
COMPANY, et al.

February 25, 1976

(Peach Bottom Atomic Power
Station, Units 2 and 3)
In response to the Court of Appeals' decision in York Committee for a Safe
Environment v. NRC (D. C. Cir., No. 74.1923), the Commission: (I) directs the
NRC staff to analyze the costs and benefits of reducing the radioactive emissions
from the Pea~h Bottom facility; and (2) assigns the matter for further
supervision (and provision of an opportunity for a hearing) to an Atomic Safety
and Licensing ~oard.

ORDER
On December 31, 1975, the United States Court of Appeals for the District
of Columbia Circuit issued its mandate in York Committee for a Safe
Environment v. NRC, No. 74·1923, remanding the case to the Commission for
further proceedings. The Court of Appeals ruled that the Commission's "as low
as practicable" regulations required an individualized analysis of the costs and
benefits of reducing radioactive emissions from Peach Bottom Atomic Power
Station. 10 CFR §§20.1, 50.34a, 50.36a (1975). The Court has remanded the
case to the Commission in order to allow such an analysis to be performed, and
to determine whether to modify the operating license for the Peach Bottom
reactors to require additional emission control equipment. The Court's opinion
states that "[s] ince the current level of emissions is low, the public interest does
not require the operating license to be suspended during the pendency of the
remand proceedings."
.
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In order to effectuate the Court's mandate, we direct the regulatory staff to
perform'the cost/benefit analysis required by the Court's opinion, and hereby
assign this matter for further supervision to an Atomic Safety and Licensing
Board to be appointed by the Chairman of the Atomic Safety and Licensing
Board Panel. After that cost/benefit analysis is completed, the Licensing Board
shall assure that an opportunity for a hearing concerning the adequacy of the
cost/benefit analysis and possible modifications to the operating license is
afforded parties who participated in the prior administrative proceedings in this
matter. l
It is so ORDERED.
BY THE COMMISSION
SAMUEL J. CHILK
Secretary of the Commission
Dated at Washington, D. C.
this 25th day of February, 1976.

I Parties to the operating license proceedings were the regulatory staff: the Philadelphia '
Electric Company, in its own behalf and as representative for Public Service Electric and Gas
Company, Delaware Power and Light Company, and Atlantic City Electric Company: the
York Committee for a Safe Environment; Save Solanco's Environmental Committee;
Environmental Coalition on Nuclear Power; and the States of Pennsylvania and Maryland.
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UNITED STATES OF.AMERICA,
NUCLEAR REGULATORY COMMISSION

'. ' ALAB·311

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. John H. Buck.
/,
Michael C. Farrar

In the Matter of

.

:'

Docket No. STN 5()"482

KANSAS GAS AND ELECTRIC •
COMPANY and KANSAS CITY,
POWER AND 'LIGHT COMPANY
(Wolf Creek Nuclear Generating
Station, Unit No.1)
;:

,

"

:

I

,

Messrs. Gerald Charnoff and Jay E. Silberg, Washington,
" D. C. for the applicants, Kansas Gas and Electric Company,

etal. .

"

Mr. Frederic S. Gray for the NRC Staff
•

".-,

......

1

1

,

Upon consideration of staffs request for denial of applicants' motion for a
directed certification of the licensing Board's order of January 9, 1976
(requiring public disclosure of certain terms and conditions of a nuclear fuel
supply 'contract ''Claimed by the applicants to be proprietary in character)
without prejudice 'to the fuel supplier's filing of direct appeal of the lid:n'sing'
Board's order, Appeal Board defers'its decision on certification pending receipt
of briefs on the merits of the licensing Board's order from the NRC staff and
" . I
'
" .
•
the intervenors. "

a

.1'

"

.'

.,

~

"

RULES OF PRACTICE: APPELLATE REVIEW :'. '
An order granting discovery against a non·party to a proceeding clearly has
all ,of the attributes of finality insofar as that, non·party is concerned.
Commonwealth Edison CO.,.(Zion,Station, Units 1 and 2), ALAB·1l6, 6 AEC·
258 (1973); Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-122,
, ., '
6 AEC 322 (1973).
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RULES OF PRACTICE: NON-PARTY DISCOVERY
A non-party is entitled to enter a special appearance in a proceeding for the
limited purpose of asserting a claim that disclosure by a party to the proceeding
of information claimed by the non-party to be proprietary in character should
be made subject to a protective order.

RULES OF PRACTICE: APPELLATE REVIEW
A non-party who makes a special appearance to assert a claim that disclosure
of information by a party should be made subject to a protective order acquires
the right to appeal a licensing board's rejection of that claim.

RULES OF PRACTICE: APPELLATE REVIEW
Under the Commission's Rules of Practice, the right of appeal is confined to
participants in the proceeding before the lower tri?unaI.

RULES OF PRACTICE: APPELLATE PROCEDURE
Where a non-party was neither deprived of an opportunity to make a special
appearance to contest a discovery order nor is able to claim that the order
rendered was unforeseeable, considerations of equity do not mandate that it be
allowed to assert its position for the first time on the appellate level.

MEMORANDUM AND ORDER
. February 3, 1976
We have before us the applicants' motion for a directed certification of the
Ucensing Board's January 9, 1976 order. In that order, the Board granted the
motion of the intervenors State of Kansas and Mid-America Coalition for Energy
Alternatives (Coalition) for public disclosure of the terms and conditions of a
nuclear fuef supply contract between the applicants and Westinghouse Electric
Corporation (Westinghouse), the fuel supplier. The applicants argued below, and
reassert in their papers to us, that the information in question is proprietary and
should be made available to the intervenors only under a protective order which
would preserve its confidentiality.
On January 20: ·1976, we entered an ex parte order in which we stayed
temporarily the Ucensing Board's order to the extent that it required the
dis"closure to the intervenors, without a protective order, of the information
claimed by the applicants to be of a proprietary character. In taking this action,
we made it clear that we were not then deciding whether there was warrant for
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certification, let alone the .merits of the controversy. Rather, resolution of those
matters would abide receipt of the briefs of the other parties in response to the
applicants' request for directed certification. ALAB-307; NRCI-76/1 17.
In its response, the NRC staff asserts that the request for certification should
be denied without prejudice to the prosecution of an appeal from the licensing
·Board's order by Westinghouse itself.1 The staff further urges that the stay of
that order decreed in ALAB-307 should be left in effect for "a reasonable period
of time" to enable Westinghouse to pursue this course.
The staffs position appears to be founded on the fact that, as the applicants'
papers reflect, it is· Westinghouse and not applicants themselves which
purportedly would be harmed were the terms of the fuel supply contract to be
publicly disclosed. The staff points to the applicants' statement in their
certification request to the effect that
Unless Appeal Board review is obtained, Applicants would be obligated to
publicly disclose information which Westinghouse has determined to contain
cost or price information, budget levels, or commercial strategies of
Westinghouse which is of such commercial or financial nature that it is
customarily held in confidence and not customarily disclosed to the public.
[Footnote omitted.]
In view of this consideration, the staff maintains, the applicants have not
satisfied the standard Jor directed certification which we laid down in Public
Service Company of New Hampshire, et al. (Seabrook Station, Units 1 and 2),
ALAB-271, NRCI-75/5 478, 483 (May 21, 1975); viz., "failing a certification,
the public interest will suffer or unusual delay or expense will be encountered."
On the other hand, the staff suggests, Westinghouse could obtain our review of
the licenSing Board's order as a matter of right by the taking of an appeal as the
real party in interest. We are pOinted to our prior holding that "an order granting
discovery against a non-party to the proceeding [such as Westinghouse here)
clearly has all' of the attributes of finality insofar as that non-party is
concerned". Commonwealth Edison Co. (Zion Station, Units 1 and 2),
ALAB-116,6 AEC 258 (1973) applied in Consumers Power Co. (Midland Plant,
Units 1 and 2), ALAB-122, 6 AEC 322 (1973).
A. We entertain substantial' doubt regarding whether Westinghouse could
now take an appeal fr'om the licensing Board's order.
This doubt does not stem from the fact that, unlike the situation in Midland,
ALAB-122, supra, the motion to compel discovery here was not addressed to the
non-party but rather to a party to a proceeding. The staff is quite correct that,
even though it is the applicants who have been called upon to produce the
contract, the adverse impact (if any) of unrestricted disclosure of its terms will
be felt by Westinghouse. Indeed, the claim that the contract is proprietary is in
reality that of Westinghouse and not the applicants. In these circumstances, we
I

No responses have been filed to date by either Kansas or the Coalition.
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'see :no reason why, 'upon its being advised of the endeavors of the intervenors to
obtain unrestricted disclosure of the contract through a discovery;request made
of the applicants, Westinghouse would not have been entitled to enter a speclal
'appearance in the, proceeding for the'limited purpose of asserting its claim that
,any disclosure should be made subject'to a protective order. Had Westinghouse
, chosen to do so; it manifestly would have thereby acquired the right to appeal 'a
rejection of that ,claim by the Licensing Board on the basis of our Zion and
Midland holdings.
., ..
. But Westinghouse did not appear specially below. Instead, it elected,to'leave
it ,to the applicants to represent its interests in the matter before the Licensing
Board .. Insofar 'as, we can determine, its direct involvement was confined to
furnishing' the' applicants with the affidavit 'of one of its officials, Robert A.
Wiesemann, in which was developed the basis for the assertion that the contract
contained proprietary information. which should be protected against public
disclosure. ,This affidavit was appended to the applicants' answer to the motion
to compel production of the contract. "
This being so, we are at a loss to understand on what theory the staff
,reached its 'conclusion that,' being dissatisfied with the Licensing Board's
resolution of the controversy, Westinghouse might now appeal to us. It is
familiar doctrine, fully recognized by the Commission's Rules of Practice, that
the right of app~al i~ confined to the, participa'nt's in the proce~dings before the
lower tribtinal. 2 We nee'd not decide Whether there might be 'some exceptional
circumstances in which a'relaxatiori of that doctrine would b~ justified. Suffice
.it' to say that none is suggested by the staff to, exist here, and none is appar~nt.
Westinghouse was obviously aware of the attempt being mad~ to ~bhiin
'disclosure of the contract in sufficient' time to have injected itself into the' case
~to ,protect' its own interest. It also' couid n~t have failed to apprehend ·that the
intervenors opposed any restrictions upon ,the' disclosure of the contract and that,
therefore~'the erid'result might be precisely the oider which the Licensing Board
entered on Jan~arY9. Neither having, been deprlveCi of an opportunity 'to be
heard below nor being able to claim that'the ruling rendered ,was unforeseeable,
Westinghouse could scarcely urge that considerations of equity. if nor of law,
mandate that it be allowed to step in for the tiCst' time "ori the appellate level. 3
'"B. For the 'foregoing reasons, Westinghouse 'ahrio~t certainly could 'not now
seek ~o intervene in,the pr~ceeding for the purpose of appealing"the Uce~sing •
'Board's 'order. This does not, however, perforce mean that a 'directed
'certification is wirranted' at'the applic'ants' behest. 'The two qtiestiohs ~re
essentially independent; the only ~eadily perceptible interreIatiohship bet~eeh
•
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, 2See 10'CFR 2.714a, 2.762. C{.. Easton , Utilities Commission y.,Atomic Energy
CommisSion, 424 F.2d 847, 851·52 (D.C. CiI. 1970) ... ,
3 Even were these considerations not present, a Westinghouse appeal at this juncture
would have to overcome the obstacle posed by its untimeliness;'
'
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them being that, had a Westinghouse appeal as a matter of righLbeen possible,
the applicants' need to seek certification to protect 'the interests being asserted
would have been obviated.
'"
.. . ' . ,
.
Although not precisely so formulated in its. response, we take the staffs
position to be that, to obtain a directed certification on the basis of "unusual
expense',,,4 the party seeking that relief'must establish. that it-and not
someone else-is being threatened"with that expense . .If this were so: it would
follow of course that certification should be denied in this instance because,
once again, it is the commercial interests of Westinghouse and not the applicants
that will allegedly be threatened by public disclosure of the. contract. But, in our
judgment, the premise is ~nsound. In .the totality of the circumstances, it seems
to us that it was perfectly appropriate for" the applicants to advance the
proprietary claim on Westinghouse's behalf and in the· furtherance of its
interests. If we are right about that, it would make no sense to conclude that the.
applicants may ,not" in' the' furtherance of the same interests, seek on
Westinghouse's behalf an interlocutory review of the licensing Board's rejection
of that claim.
We are compelled to the concll:lsion that the applicants properly assumed a
"John Alden" role by the facts (I) that the motion to produce the contract was
directed to the applicants (understandably so in light of the applicants'
possession of a copy of the document and their status as a party to the
proceeding); and (2) that the contract contains a provision which precludes
applicants from disclosing its contents without the prior written consent of
Westinghouse. Indeed, although we need not decide the point, in view of this
provision it well may be that the applicants had a legally enforceable duty to
press Westinghouse's asserted right to have the terms of the contract protected
against unlimited disclosure.
It is possible, however, that the staffs point is a different one-namely, that
the applicants have not shown that either they or Westinghouse would suffer
"unusual expense" if the Licensing Board's order were not reviewed on a
directed certification and, as a consequence, the contract terms and conditions
became publicly known. If this was the intended thrust of the staff's argument,
it should have been more developed in its response in some greater depth. In any
event, we do not believe that certification should be now denied on that basis. .
Whether the record reveals potential injury to. Westinghouse ·should the
contract be disclosed without restriction, and if so the extent of that injury, are
questions which do have an undeniable"bearing upon whether certification
should be directed. But also, and more importantly, 'those :questions are tied
closely to the merits of the issue which the request for certification wo~ld have
us decide-Le., whether the contract contains proprietary information which
('.
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4We do not read the applicants' papers as suggesting that either detriment to the public
interest or unusual delay is here involved.
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should be released only under protective order. As of this time, no party other
than the applicants has briefed those merits before us and, thus, fully explored
the injury issue from any relevant standpoint. Particularly since to deny
certification would be to' foreclose the applicants - from ever obtaining a
resolution of the controversy; it seems best that we obtain complete briefing of
the injury issue, as well as of alI'other questions having a relation to -the
correctness of the licensing Board's ruling, before taking further action on the
applicants' request.
Accordingly, a decision- on' ceitification is being further deferred pending
receipt of the briefs of the staff and the intervenors on the merits of the rulings
contained in the licensing Board's January 9,1976 order. s Those briefs are to
be ftled on or before February 18, 1976. 6
It is so ORDERED.
, FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
Secretary to' the Appeal Board

,.

5 Before the Board below, the staff argued, inter alia, 'that the applicants had failed to
comply with the requirements of 10 CFR 2.790 governing the assertion of a claim that a
document should be. withheld from public. disclosure on the ground that it contains
proprietary data. Although the Licensing Board did not reach that argument in its January 9
order, the staff is of course free to renew it in its brief to us. At the same time, we will
expect the staff to provide us with its views on the correctness of the reasons assigned by
the Licensing Board for the result reached by that Board.
6 Although not having timely responded to the request for certification, we expect
Kansas and the Coalition to file briefs (or a joint brief) in accordance with the terms of this
order. The failure to do so may be taken into account by the Board in its assessment of the
importance to those intervenors of the relief granted to them below.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

AlAB·312

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairma~
Dr. lawrence R. Quarles
Dr. W. Reed Johnson

In the Matter of

Docket Nos. STN 50·454
50·455
COMMONWEALTH EDISON COMPANY.
50·456
(Byron Station, Units 1 and 2
50·457

and Braidwood Station, Units
.
1 and 2)
Upon review sua sponte of the Licensing Board's partial initial decisions of
December 6, 1974 (LBP·74·87), January 8, 1975 (LBP·75~1), and October 29,
1975 (LBP.75.64), and the initial decision rendered o~' December 31, 1975
(LBP.75·74), Appeal Board finds no errors warranting'corrective action ..
Licensing Boarddecisions affirmed.
.

DECISION

February 5, 1976
Before us are several decisions which the Licensing Board has rendered in
this construction permit proceeding involving Units 1 and 2 of the Byron Station
and Units 1 and 2 of the Braidwood Station. The four units are to be
substantially identical pressurized water reactors located at two different sites in
northern Illinois. The Byron site is in Ogle County, approximately 17 miles
southwest of the City of Rockford; the Braidwood site is in Will County,
approximately 50 miles southwest of Chicago and 20 miles south·southwest of
Joliet}
'. ,
lin thus identifying the location of the Braidwood facility, we have relied on the
representations contained at pp. 1·1 and 2·1 of the Final Environmental Statement for that
facility (issued in July 1974). On the other hand, in paragraph 3 of its January 8, 1975
. partial initial decision (see n. 3, infra), the Ucensing Board adopted a proposed finding,
.jointly submitted by the applicant and the NRC staff, which put the Braidwood site at
Footnote 1 continued on next page.
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J
.The decisions below pertaining to these reactors are four in number: (1) the
partial initial decision rendered on December 6, 1974, which addressed
environmental and site suitability matters in connection with the Byron facility
and paved the way for the issuance under 10 CFR 50.10(e) of a limited work
authorization for the two' units of that facility;l (2) the parti~l initial decision
rendered on January 8, 1975, which covered the same ground in connection
with the Braidwood facility 'and had the same effect;3 (3) the "second partial
initial decision" rendered on Ociob~r29, 1975, which was applicable to both
facilities and made the findings requisite to allOwing the applicant to conduct
certain additional activities' (including subsurface preparation and foundation
installation);4 and ·(4) the initial decision rendered on December 31, 1975,
whi'ch Was also applicable to both facilities and which, on the basis of the
findings therein on the remaining: :radiologicai : 'health and' safety' issues,
authorized the issuance of construction permits. 5,
,
No exceptions having been filed to any of the partial initial decisions, revie'w
thereof was deferred by a series of orders of the Chairman of the Appeal Panel
to await the Licensing Board's ultimate disposition of the proceeding: That
dispOSition now having been made, the time has come for review of all four
decisions. Since in common ,with ,its predecessors, the last decision has not been
challenged by any 'party, we have conducted the review on a sua sponte basis.
Our scrutiny of, e,ach', o~ the' crucial findings made by the licensing Board,
and of the underlying record, has disclosed no error warranting corrective action:
With respe~t to tha't portion of the December 31, 1eJ75 decision' which addressed
the issue of steam generator tube integrity, 6 however, our 'very' recent
observation in Houston Lighting and Power Co. (South Texas Project, Units 1
and 2), ALAB-306, NRCI.76/1 14,15 (January 14,1976) is fully applicable and
"
bears repetition here:

Footnote 1 continued: .
distances of approximately 60 and 24 miles from Chicago and Joliet respectively. No record
reference was assigned -for that proposed finding; nor was one supplied by the Board:Thus.
there is no way of determining from the JanuarY,8 decision whether the FES representa·
tions were contradicted by other evidence before the Board.'
, ''
,
this' instance,' it does. not appear that the discrepancy materta'UY \affect~ the
disposition made by the' Llcensing'Board of any issue which it Was Called uPon to decide. We
nonetheless take' this occasion to remind licensing boards generally of their obligation to
ascertain, before adopting any proposed froding, that that finding is supported by the
record. Where the evidence on a particular point is in conflict, the board must, of course, be
especially careful to identify the source of its findings on the point.
2 LBP.74-87. 8 AEC 1006. " .
.
'LBP-75-1,8AECIl97 •. I
, .'
4 LBP-75-64, NRCI'75/10 712.
",
5 LBP-75.74. NRCI.75/12 972.
'See pars. 23-25. NRCI'75/12 at 980-981.

In
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"In a pending operating license proceeding involving a pressurized water
reactor facility containing steam generators supplied by the same vendor [see
Northern States Power Co. (prairie Island Nuclear Generating Plant, Units 1
and 2), ALAB·284, NRCI·75/8 197 (August II, 1975)], this Board has been
exploring in depth the steam generator tube iritegrity question. Although no
decision has as yet been reached in that case, there is nonetheless no reason
to withhold further our approval of the issuance of construction permits
here. Even assuming that steam generator tube integrity should be there
determined to be a still unresolved safety problem, on the basis of what has
been disclosed in Prairie Island to date we have little doubt that the problem
is readily susceptible of full resolution by the time the South Texas facility
will be 'ready to commence operation. That is enough for present purposes.
See Georgia Power Co. (Alvin W. Vogtle Nuclear Plant" Units 1 and 2),
ALAB·291, NRCI.75/9 404, 412·13 (September 24, 1975." [Footnote
omitted.]
•

'-I'

. I'

The decisions of the licenSing Board under review are affirmed.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
Secretary to the Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB·313

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. John H. Buck
Michael C. Farrar

Docket No. 50·376

In the Matter of
PUERTO RICO WATER RESOURCES
AUTHORITY

(North Coast Nuclear Plant,
Unit 1)
Mr. Gonzalo Fernes, Santurce, Puerto Rico, intervenor pro se.

Upon appeal by intervenor from the Ucensing Board's order of February' 3,
1976 denying (1) reconsideration of an earlier order denying intervenor's motion
to disbar applicant's attorney from Commission proceedings, and (2) its motions
to preclude from this proceeding an NRC staff attorney and to disqualify one of
the Ucensing Board members (all because of alleged violations of the ex parte
rule, 10 C.F.R. 2.780(a), engendered by a conference telephone call which did
not include the intervenor), the Appeal Board rules that, although conference
calls involving a licensing board which include some parties and exclude others
should be avoided except in the case of the most dire necessity, there is nothing
to suggest that substantive matters were discussed and hence that the ex parte
rule might have been violated in the instant situation.
Appeal dismissed.
RULJ::S OF PRACTICE: EX PARTE COMMUNICATIONS
A conference call between an adjudicatory board and some but not all of the
parties should be avoided except in the case of the most dire necessity, even if
no substantive information is discussed and the rule precluding ex parte
communications is therefore not technically violated.
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; MEMORANDUM AND ORDER
February 24, 1976
1. One of the intervenors in this construction permit proceeding, Gonzalo
Fernos, has attempted to appeal from the February 3, 1976 order of the
Licensing Board. That order denied a motion filed by Mr. Fernos which had
sought, inter 'alia, the following relief: (1) reconsideration of the Board's
January 7, 1976 order denying Mr. Fernos' earlier motion to preclude Maurice
Axelrad, the attorney for the applicant, from further participation in this or any
other licensing proceeding before the Commission; (2) the preclusion from the
proceeding (or alternatively the reprimand) of the attorney for the NRC staff,
Henry J. McGurren; and (3) the disqualification of one of the Licensing Board
members.
What brought about Mr. Fe~nos' request for this relief was a single event,
which was summarized in the Licensing Board's January 7 order as follows:
On December 3, 1975, Counsel for the Applicant called Counsel for the
Staff and advised him that a letter was being sent that day by the Executive
Director of the Applicant, to the Commission, the Hearing Board, and all
parties, giving notice of Applicant's decision to indefinitely postpone the
proposed North Coast facility and stating Applicant's desire to continue the
proceeding in order to obtain approval of suitable site. Mr. 'Axel~ad
further indicated that, in view of the prehearing conference then scheduled
for January 7, 1976, he would arrange a· conference telephone call to
promptly advise the Hearing Board of the letter.

a

A conference telephone call was subsequently initiat~d by Mr. Axelrad~ The
call included Mr. Linenberger, a member of this Board (who acted in the
absence of Mr. Yore, the Chairman of this Board, who was out of town
participating in another hearing) and Mr. McGimen, the Staff ,counsel, but
none of the Intervenors'..
Both Mr. Linenberger, who took notes, and Mr. McGurren confirm that,
during the conference call, Mr. Axelrad advised that the purpose of the
conference call was to promptly notify the Board of the letter being sent
that day by the Applicant in view of the approaching scheduled prehearing
conference. He also advised that the Applicant would file by December 5,
1975, a response to the Intervenors' motion requesting suspension of hearing
activities and Mr. Fernos' motion to change the date of the then scheduled
prehearing conference. No other, matters were discussed during the
conference call. The fact that the conference call took place was set forth in
the first paragraph of a letter to the Board which counsel for the Applicant
dispatched on December 5, 1975, with copies to all parties.

95

a

Mr. Fernos claims violation 'on the part 'of all participants in the conference
call of the prohibition agail'!st ex parte. communications contained in
Section 2.780(a) of the Rules of Practice, '10 CFR 2.780(a). The Licensing
Board noted, however, that that prohibition is directed to "any evidence,
explanation" analysis, or advice ... regarding any substantive matter at issue in
[the] . proceeding ... ". The Board determined· in its January 7 order, and
reiterated in the February 3 order, that "[t] he information communicated by
Mr. Axelrad did not concern any substantive matter at issue in this proceeding
but related only to matters of procedure-information impacting the prehearing
<:onference schedule. and information regarding dates for responding to
outstanding pleadings."..
2. As ·Mr. Fernos explicitly. recognizes, Section 2.730(0' of the Rules of
Practice, 10 CFR 2.730(1), in terms proscribes appeals from interlocutory orders.
It is possible, however, that his papers to us were intended to be a request for a
directed certification under Section 2.718(i), 10 CFR 2.718(i). See Public
Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-271,
NRCI-75/5 478 (May 21,1975). Further, insofar as it dealt with the endeavor to
obtain the disqualification of a member of the Licensing Board, the February 3
order may be before us for review without regard to the attempted appeal.
Section 2.704(c), 10 CFR 2.704(c) ..
Be that as it may, we are .entirely satisfied that there is a totallack of merit
to Mr. Fern6s' attack upon the Licensing Board's disposition of his motions. The
record is devoid of anything to suggest that substantive matters were discussed in
the conference call in question. Beyond that, even had there been a failure to
observe the strictures of Section 2.780, the severe sanctions. suggested by
Mr. Fernos would have been entirely inappropriate. Without minimizing at all
the importance 'of compliance with the ex parte cOrlununiCations rule~ it seems
obvious
to us that (at least , in' the absence of aggravated cirCUll1stances) an
.
isoIated violation of that rule does not warrant the ,disb,arment of attorneys from
the proceedi~g or tne disqualification of a Board member.
Although we therefore dismiss the appeal and decline further review of the
matter on our own initiative, this action should not be taken as an implicit
approval of what transpired here. To be sure, the applicant may have thought
itself duty·bound to notify the Board expeditiously of its decision to postpone
construction of the facility. It seems to us, however, that a conference call was
not the appropriate means of, providing 'that notification unless it were possible
to involve all parties-and not just· the applicant and the staff.. As a general
matter, conference calls which include some parties and exclude others are to be
avoided except in the case ·of the most dire necessity. For even if all of the
participants scrupulously adhere to both the letter and the spirit of
Section 2.780(a) during the course of the call-an absolute imperative in all
circumstances-the mere fact. that there are non'participating parties is an
incubator of possible suspicion and doubt. In this instance, as far as we can
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determine, no necessity to place the conference call-existed. Since the prehearing
conference was still more than a month in the' offing, a lette'r to the Board, with
copies to all other parties, would have sufficed.

Appeal dismissed.
It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret'E. DuFlo ' . I
. Secretary to the;Appeal Board" i'-
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB·314

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chairman
Michael C. Farrar
Richard S. Salzman

In the Matter of
THE TOLEDO EDISON COMPANY
AND THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

(Davis-Besse Nuclear Power Station,
Unit 1)

Docket No. 50-346A

THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY, et a!.

Docket Nos. 50·440A
50-441 A

(Perry Nuclear Power Plant,
Units 1 and 2)
THE TOLEDO EDISON COMPANY,
et al.

(Davis-Besse Nuclear Power Station,
Units 2 and 3)

Docket Nos. 50·500A
50-501 A

Messrs. Wm. Bradford Reynolds, Gerald Charnoff and
Robert E. Zahler, Washington, D. C. for the applicants,
Toledo Edison Company, et a1.

Upon motion by applicants in antitrust proceeding for a directed certifi·
cation under 10 C.F.R. 2.7i8(i) of questions decided by the Licensing Board
relating to the manner in which evidence is to be received (LBP.76.5), the
Appeal Board rules that there are no exceptional circumstances presented which
warrant its interlocutory involvement.
Motion denied.
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RULES OF PRACfICE: CERTIFICATION
Absent exceptional circumstances which would warrant its interlocutory
involvement, an appeal board is not inclined to direct certification under 10,
C.F.R. 2.718(i) of questions relating to what evidence is permissible and in what
procedural framework it may be adduced.
.
RULES OF PRACfICE: APPELLATE REVIEW
That eventual review of an initial decision might result in a determination
that a particular evidentiary ruling by a licenSing board was in error and that a
new hearing must therefore be held is not per se an exceptional circumstance
which warrants interlocutory involvement by an appeal board.

MEMORANDUM AND ORDER
February 26, 1976
We summarily deny the applicants' motion for a directed certification under
10 CFR 2.718(i) of the questions decided by the Licensing Board in its
February 9, 1976 order in this antitrust proceeding. LBP-76-5, NRCI-76/2 127.
As applicants themselves point out in the motion, those questions relate to "the
manner in which evidence was to be received'; in the now on·going hearing. Even
assuming the applicants are right in their insistence that the Licensing Board
decided the matter incorrectly, and further that they may suffer prejudice if the
February 9 order is not promptly overturned, our intervention at this juncture
would be improvident.
During the course of a lengthy and involved antitrust proceeding, a licensing
board almost inevitably will be called upon to make numerous determinations
respecting what evidence is permissible and in what procedural framework it
may be adduced. Were we to allow ourselves to be cast in the role of a
day-to-day monitor of those determinations, we would have little time for
anything else. Although the applicants urge that there are exceptional
circumstances present here which warrant interlocutory involvement on our
part, we do not perceive them. The most that can be said is that, if on review of
the eventual initial decision we should conclude that the Board below was
wrong, a new hearing might have to be ordered. But it is also possible that the
ultimate result will moot the questions which the applicants would have us
resolve immediately. As we have had occasion to stress in this case before, it
would do a disservice to the entire licensing process for us to step in to the
middle of a complex trial and exercise our certification powers to review sui
generis rulings on the admission of evidence. See ALAB-300, NRCI-75/11, 752,
768·69 (1975).
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In the last analysis, the potential' for an appellate reversal is always present
whenever a licensing board (or any other trial body) decides significant
procedural questions 'adversely' to" the claims 'of one of the parties. The
Comiiiission must be presumed'to have been aware oftluit fact when it chose to
proscribe' interlocutory appeals (10 CFR 2.730(t). That p'roscrlption thus may
be taken as an at least implicit Commission judgment that, all factors considered,
there is warrant to assume the risks which attend a deferral to the time of initial
decision of the appellate review of procedural rulings' made during the ~ourse of
trial. Since a like practice obtains in the federal judicial system, that judgment
can scarcely be deemed irrational.
'
"

,,"

Motion for a directed certification denied.
It is so ORDERED.
" '
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, Mr. Michael I. Miller; Chicago, IDinois, argued the cause for " .. '
petitioner Consumers Power Company; Withhiril' on 'the' ,', ::, :
brief was Mr. R. Rex Renfrow, III, Chicago, IDinois.· .
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Mr. Paul Covalt also appeared on behalf of the Company.
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. Mr. James.P. Murray, Jr. argued the cause for'the Nuclea~ . ',: ,', :
, . ,,,' Regulatory Commission Staff; ,with him on,tJ:1e,brief.;was.·, . . oj':
Mr. William J. Olmstead. .
,'I,; :: '!J "
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I·

Upon applicant's motion to reconsider ALAB·283, the Appeal Board
~eaffums its ruling that the "burden of proor' (in 'the sense 'of the uitimate
burden of persua~ion) is on··the holder' of a construction pennit '~a1led 'up6ri to
"sh'Ov'; cause" why its pernut Should not be revoked, suspended ,o~ modified
not complying with Comrrusslon safety regulations. The Board also rules th'~t to
trigger that burden, the partY initillting the charges must fust come forward'with
sufficient evide'nce of noncompliance to require: reasonabie board:to iriquire
further.
'

for

a

' j , '.

j

"

ALAB·283 clarified; motion to certify case to Commission denied.
, . .'.
•
I,
( ' . _ r~
~
~ J \, I" i .
RULES OF PRACTICE: BURDEN OF PROOF
,

,

,

.

:,.

:'

Public safety,consideration~ are p~rathotint in Commission licensing proceed.
ings; consequently, a utility building a nuclear power reactor bears the burden of
proving compliance with Coriimission' safety' regUlations riot ocly when' it
initially applies for a construction permit and when it ultimately seeks an
operating'license, but also if called upon in the interini to "show cause" ~hy its
construdloii permit'should not h'e lifted for unsafe conStruction practices.. ' '. ,
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RULES OF PRACTICE: BURDEN OF PROOF
Where nuclear power plants are involved, public safety considerations are
best served if a utility constructing a nuclear reactor bears the burden of proof in
a show-cause proceeding and as a result must stop construction practices it
cannot prove safe rather than allowing those practices to continue because
someone else cannot prove them unsafe.

ADMINISTRATIVE PROCEDURE ACT: BURDEN OF PROOF IN
FEDERAL ADMINISTRATIVE PROCEEDINGS
The Administrative Procedure Act is not dispositive of which party bears the
burden of proof in ~a federal administrative proceeding, but yields to the
requirements of the substantive statute under which a pro:ceeding is' being
conducted. See ALAB-283, NRCI-75/7 at 17.
, ,

RULES OF PRACTICE: SHOW-CAUSE PROCEEDING '
In a show-cause proceeding, a respondent utility is entitled to know what it
is charged with and the evidence against it before being called upon to ,respond
with evidence in its own behalf.
RULES OF PRACTICE: BURDEN OF PROOF
The term "burden of proof' in a show-cause proceeding has the same
meaning as previously applied by the Commission 'in construction-permit
proceedings; i.e.," it refers 'not to the initial burden of going' forward with
evidence, but to the ultimate burden of persuasion.

RULES OF PRACTICE: BURDEN OF PROOF
'

,

To withstand a respondent's motion to disrruss a show-cause proceeding, the
party supporting tlle order to show cause, whether the staff or an intervenor,
must 'come forward initially with sufficient evidence to cause' a reasonable
licensing board to inquire further. Such a demonstration creates a,legitimate
basis for calling upon the respondent to satisfy the ultimate burde'n of proof,
i.e., to persuade the licensing Board that no sanctions against it are warranted
based on that evidence.
",'

OPINION ON RECONSIDERATION

February 27, 1976
"

'

Opinion of the Board by Mr. Salzman and Mr. Farrar:
,

.l

"

,'; This

case stems from'a Co~ssion' order directing Consumers Power
Company to "show cause" why its permit to construct the Midland 'nuclear

.

'.

' .
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.\

power generating facility should not be suspended or otherwise modified for
noncompliance with the Commission's quality, assurance regulations. 1 The
Commission referred the "show cause" proceeding to a Licensing Board for
hearing. The Board resolved the matter in Consumers' favor and we affirmed its
decision sua sponte in ALAB.283.2
Among other things, we ruled in ALAB-283 that Consumers had the
"burden of proor' in the show cause proceeding; it is this procedural ruling
which the company asks us to reconsider. As we held Consumers to have
satisfied that burden, its petition raises only academic questions which we would
normally forego. 3 The papers ftled by the company and the staff (which
supports the petition), however, suggest that, those parties are laboring under
some misconceptions about the procedural requirements our ruling on burden of
p,roof entails. (See Part iI, infra.) For this reason, notwithstanding our reluctance
, ' to 'decide abstract issues, we have elected to reconsider the question.
""','

I
1. Our decision on burden of proof rests on the Atomic Energy Act as
interpreted by the Commission. Under ~hat Act, a utility seeking permission to
build a nuclear power plant must satisfy the Commission at a public hearing that
its application meets the prerequiSites for that privilege. It, is equally true that
the Commission's award of a construction permit carries with'it no concomitant
right to operate the completed facility. Rather,' to obtain an' operating license,'
the Act requires the utility to shoulder 'once again the burden of proving to'the'
Commission (at a public hearing if need be) that it ~as, inter alia, constructed
the plant in conformity with its application, the Act, and the Commission's rules
and regulations. And even at this late stage the Act pe'rmits the Commission to
withhold the license for good cause.4
It was not happenstance that Congress structured Atomic Energy Act
procedures in this manner. Rather, it was intentionally done to make certain
that public safety was a paramount issue at every stage in processing applications
for commercial use of nuclear power. As the Supreme Court has noted with
approval, the Commission has interpreted the Atomic Energy Act to mandate
"that the public safety 'is the first, last, and a permanent consideration in any
decision on the issuance of a construction permit 'or' a license to operate :i

I See Consumers Power Company (Midland PIant, Units 1 and 2), CLI-74·3, 7 AEC 7
(1974).
2 ALAB.283, NRCI-75/7, 11 (1975).
'See Northern States Power Company (Prairie Island Nuclear Generating Station),
ALAB-252,8 AEC 1175, 1177 (1975).
4See ALAB-283, supra, NRCI-75/7 at 16-18 and the authorities there cited.
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nuclear facility." Power Reactor Company v. Electricians, 367 U.S. 396,402'
(1961), quoting from and upholding the Commission's earlier decision in,that
same' case, In re Power; Reactor Development Company,' 1 AEC ,128, 136
, "
(1959).5, '
Our decision in ALAB·283 on the correct placement of the burden of proof,
flowed directly from that Commission reading of the Atomic Energy Act. If
public safety considerations are to be paramount in fact as well as in word; we
think it ineluctable that the utility must bear the burden of proving compliance
With Commission safety regulations not only at the beginning and at the end of
the 'nuclear licensing, process, but-..:.as in this case-when called upon at some
interim lpoint ,to "show cause" why it construction permit should not be lifted
for unsafe construction practices. Where nuclear power plants are involved,
public safety is indisputably better served if a utility must stop construction
practices it cannot prove safe; a decision that it may continue' those practices
because someone else cannot prove them unsafe is manifestly not one which
places public safety considerations first. In our judgment, the allocation of the
burden of proof adopted in ALAB·283 is compelled by the Atomic Energy Act;
the arguments, of the company, the staff and our, dissenting colleague do not
pers~ade',us:otherwise., ;.,
",' .', ' .. , .. -,
,,,, "
'",
. 2: J'h,e'company and the staff appear,to Tecognize that safety considera'tions
can be 'affected by which sIde has the burden of proof. But the staff sees "the
basIc g~ai of the [Atomic Energy Act as] public health and s~fety in accor&nce
with th'e Adffiinistra:ti~e Procedure' Act.,,6 ,And' it reads S6ction 7(c) of tl1at Act'
(5,U.S.C: §556(d)) to' forbid placing that burden on the utility in "show cause"
;6ceedin'.
'
" " '
'
' " , ,',
'
,:,
p
g s , . . , ','
",
' " "
,',
,
' ,
:' , The parties' contentions 'in this regard are syllogistic. Their major premise is
that se~tion 7(c} of' the' APA' puts the burden of proof
proponent of
•

.,

'.'

,I

,I'

•• 0'4(;

•

~

J"

I....· I .' ;

,

'"

•

,.'

,

on "the

,',

:.

/,',

i

:

, ,sWltere the Commission had further stressed that it ','regaJds the importance of public
~ety -so hl8hlY that it considers that it does not loSe juriSdiction of this subject even after a
license'l!lts'been issu'ed,'at any stage in the course of its construction, or, for that matter,'
even after'a facility is in operation." Ibid.'"
' '.
""
"'App.Tr.4748:: ,;,': ' J ' "
"!'"
"
' "
" ," MR. SALZMAN: '~Jf the basic goal of the [Atomic Energy Act) is to insure that to
the maximum extent feasible the safety ,of these [nuclear power) plants, do you think
that is better achieved If a show 'cause order places the burden on the Staff, or if it
places the burden on the company?"
MR. MURRAY [Staff counsel) : "Let me, answer this way: if the basic goal of the
statute were the public health and safety and no other goal, I would agree with you. The
basic goal 'of the" statute is public, health and safety in accordance with the
Administrative Procedure Act."
?The APA applies to Commission adjudicatory proceedings by its own terms. S U.S.C.
§SS4. The Atomic Energy Act restates this requirement in Section 181,42 U.S.C •. §2231.
Section 181, however, purports neither to enwge nor to alter either the terms of the APA
or the way it affects Commission proceedings.; ,
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[an] order" unless a statute provides otherwise; their minor premise is that
Consumers was not the proponent of the show' cause order and the Atomic
Energy Act does not give the utilitY'the burden of proof; and their conclusion is,
accordingly, that that burden did not rest with the company in the show cause
hearing. Consumers acknowledges that the Atomic Energy Act creates the
two-step licensing procedure we described and that its construction permit will
not ripen automatically' into an operating license, but it contends that its
construction permit was "complete when issued" and~ accordingly, that the
Administrative Procedure' Act . protects it against the burden of having to
"reprove" its entitlement to that permit before it completes the nuclear plant
and applies for an operating license. ;
These arguments are wide of the mark. The Administrative Procedure Act is
not dispositive of which' party bears the burden of proof in 'a federal
administrative proceeding. Rather, as we noted iIi ALAB·283, on this matter the
APA in terms yields to the requirements of the substantive statute, in 'this case
the'Atomic Energy Act. See NRCI·75/7 at 17.7a Accordingly, it is to that Act
one must look for guidance in deciding who is intended to bear that evidentiary
burden in a Commission' "show cause" proceeding. Such guidance is not limited
to express statutory command. A congressional intent to place the burden of'
proof on a particular party may also be discerned from a statutory scheme as a
whole,' or from a review of its legislative history. Old Ben Coal Corp. v. Interior
Board of Mine Operations Appeals, 523 F .2d 25, 34·37, rehearing and rehearing
in bane denied, 523 F.2d 39 (7th Cir; 1975); Stearns Elec. Paste Co. v.EP.A.,
461 F.2d 293, 304-05 (7th Cir. 1972); Environmental Defense Fund v.
Ruekelshaus, 439 F.2d 584,593 (D.C. Cir. 1971).11
We concluded in ALAB·283 that the Atomic Energy Act intends the party
seeking to build or operate a nuclear reactor to bear the burden of proof in any
Co~ssion proceeding bearing on i~s application to do so, including a "show
cause" proceeding. On reconsideration, we find the basis of that conclusion
sound. To the extent other prOvisions of the Act 'bear on 'the question', we find
them confirmatory of our judgment. For example, the Act allows the
Commission to require a nuclear power plant to be modified to incorporate
subsequent safety advances ,even after a construction permit is issued.9 It also
permits the agency to deny an operating license for a plant built in full accord
"

:raAs we there noted, the pertinent provision of the Administrative Procedure Act,S
U.S.C. §556(d), provides: "Except as othenvise provided by statute, the proponent of a
rule or order has the burden of proof." (Emphasis added). '
,
• The petitioners and the dissent would distinguish away the cited' decisions on their
particular facts. Those' cases speak for themselves. In our judgment, the factors relied on by
the courts to conclude that the company in each of those cases had the burden of proving
the safety ofits product'or operation in order to retain the rlgh t to market or to operate are
less compelling than the factors which require a similar result here.
'
'
, 10 C.F.R. §50.54(h).

105

with a construction permit.10 And it empowers the Commission, "at any time
after the flling of the original application," to require a utility to provide it with
additional information, under oath, for the express purpose (inter alia) of
enabling the Commission "to determine ••. whether [the utility's] license
should be modified or revoked."11 These provisions counter any suggestion that
a construction permit conveys immutable privileges, as the Company and staff
suggest. Rather, the contention that a construction permit holder has "statutory
rights" to build a nuclear power reactor "without having to prove at each stage
of construction that it is proceeding in accordance with its permit and
Commission requirements" (Staff Br. p.5), is simply at war with the
Commission's own pronouncements that "public safety is the first, last and
permanent consideration" in these matters.12
3. Nor does the staffs reading of the legislative history of the Atomic Energy
Act persuade us that the burden of proof should not be on the utility. The staff
asserts that (Briefp. 4):
.
The legislative history of section 185 reveals that Congress was concerned
with the two-phase licensing process it had developed and feared that the
procedural safeguards afforded at the operating license stage might not be
afforded at the construction permit stage and that if a facility· were already
built the Commission would be unlikely to refuse a license. Therefore
section 185 was amended to require that "... the same procedural
safeguards in the case of licenses be applied to construction permits."
[Comments of Rep. Holifield on introducing the amendments, 100 Congo
Rec. 10309.]
The staff argues that this amendment to section 185 supports its position. As the
staff sees it (Brief, p. 4): .
Procedural safeguards for licensees include the right to have charges against
them proved when they are accused of violating license conditions including
the conditions of construction permits. (Footnote Omitted.)

1°42 U.S.C. §2235;Power Reactor Company v. Electricians, supra, 367 U.s. at 410-15.
1142 U.S.C. §2232(a).
12 The company, the staff and the dissent also argue that the Commission's Rules of
Practice place the burden of proof on the proponent of a show cause order. Those rules are
cast in general terms to cover many types of proceedings. That they are far from a model of
perspicuity on this question is illustrated by the proceedings below. The licensing Board
initially ruled that the burden of proof was on the company, then reversed itself to hold
that that burden was on the intervenors. See 8 AEC 112. Yet, when the intervenors
defaulted and presented no evidence, the Board declined to dismiss the proceeding. See 8
AEC 584, 592. The key regulation, 10 C.F.R. §2.732, provides only that the applicant or
thl? proponent of an order has the burden of proof "unless otherwise ordered by the
presiding officer." The question, of course, is what the presiding officer should have
ordered.
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" The difficulty "with .this position is that the staff has misread the legislative
history. To begin with, section 185 of the Atomic Energy Act was not
amended. 13 What did occur was that a different amendment to another
proposed section of the Act-section 189-was offered at the same session by
Senator Hickenlooper, and this did pass. But the Senator's purpose was to add
procedural safeguards to protect the public, not to aid the utilities. His
amendment accomplished this by requiring a public hearing on an application
for a construction permit in addition to the one then already required for a
license to operate a nuclear facility. See Power Reactor Company v. Electricians,
supra, 367 U.s. at 411-14.
It is undisputed that at both construction and operating license hearings the
burden is on the utility to prove its entitlement to the permit or license. No
support for the staffs position-that the utility does not have the burden of
proof in a "show cause" proceeding-can be derived from an amendment to the
Atomic Energy Act which (1) changed hearing procedures for the public's
benefit and (2) did so by creating a new proceeding in which the burden of
proof was once again placed squarely on the utility. If anything, the amendment
in question cuts against ili.e staffs argumerits. 14
4. The reasoning of our dissenting colleague essentially tracks that of the
applicant and staff and is in relevant part answered in the preceding pages. The
dissent does make two additional points which we think should not pass
unchaIlenged. The first concerns the practical significance of the placement of
the burden of proof. Quoting from ALAB·283, Dr. Quarles correctly points out
that (infra, p. 118): "[w] hich party bears the evidentiary burden becomes a
significant question ..• only where the evidence on an is~ue is evenly balanced
or if the trier is in doubt about the facts." The dissent goes on to add, however,
that "[i]n a practical, as distinguished from a theoretical, sense this situation is
unlikely to occur in a licensing hearing." Ibid. We do not share our colleague's
confidence in this regard. Rather, we note that the likelihood that evidence can
be in equipoise-and a decision consequently turn on which partly bears the
burden of proof-is neither unknown in administrative proceedings nor without
practical significance for federal safety hearings. See, e.g., Old Ben Coal Corp. v.
13 See Power Reactor Development Company, supra, 1 AEC at 134, fn. 19. where the
legislative history discussed here is set out in careful detail.
14 The staff also relies on section 9(b) of the Administrative Procedure Act (5 U.S.C.
§558(c» to support its contention that a respondent utility cannot be required to bear the
burden of proof in a show cause proceeding. (Br. p.6). Such reliance is misplaced. That
section generally requires written notice of violations and opportunity to achieve
compliance before agencies invoke proceedings to suspend or revoke licenses. By its own
terms, however, section 9(b) does not apply to cases "in which public health, interest, or
safety requires otherwise." The Commission itself declared this to be such a case two years
ago when Consumers sought to invoke that section in an effort to block the show cause
hearing altogether. Midland, supra, CLI-74-3, 7 AEC at 10.
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Interior Board of Mine Operations Appeals, supra, 523 F.2d at 42 (7th Cir.
1975) (dissenting opinion of Judge Pell) .
. We also cannot accept Dr. Quarles' suggestion (infra, p •. 121), that there
could be "no compromise of safety" if the burden of proof in show cause
proceedings were not on the utility because it would, ultimately, have to
shoulder that burden when it came time for it to seek an operating license. To
the contrary, we think this case itself illustrates a situation in which safety might
have been compromised by such a procedure.
' :'
. It is to be recalled that the ~'showcause"order was based on the discovery
of a possible pattern of deficiencies in Consumers' cadwelding operations. ~ 5
("Cadwelding ,is a process for ,fusing together metal bars used ,reinforced
concrete construction and represents a critical step in construction of the
[nuclear] facility.,,16) Consumers sought to have the "show cause" order
dismissed without a hearing on the theory that its cadwelds were not scheduled
to .be covered by concrete for several weeks and so "were accessible for any
necessary inspection, repair' or replacement" and therefore posed no threat to
safety.17 .The Commission declined to dismiss the. order, rejecting the
Company's argument as one which "blinks the realities of the situation" because
it "gives insufficient recognition to 'the fact that cadweld deficiencies represent
potential latent defects in the structure housing the reador" and that "this stage
of construction is the only one at which such deficiencies can be detected."IB ..
Had the evidence on this question at the show cause hearing been 'evenly
balanced and the burden, of proof not on Consumers, the show cause, order
would have had to be dismissed and the company permitted to continue its
questionable cadwelding practices. We think this plainly could have had an
adverse impact. on the safety of 'the reactor. It, is no answer to say that
Commission inspectors could' examine each new cadweld until the plant was
completed. As the Commission stressed earlier in this very case, its "inspection
system is not designed to and cannot assume such tasks."19,~.
To be sure, it would have been possible to wait until the company eventually
applies for an operating license and then relitigate the issue of cad welding
deficiencies with the burden of proof on the company .. But by that time the,
plant would have been built and the cadwelds encased in concrete. Obviously,
this is hardly a satisfactory solution from a safety standpOint. No legal strictures
mandate that result. With all deference to our'dissenting colleague, we decline to
adopt a rule on burden of proof which would require resort to this cumbersome
. '
procedure of dubious effectiveness'.

m

supra, CLI-74-3;7 AEC at 10.'
'
177 AECat 11 •
1 a Ibid.
I t Ibid.
IS Midland,

16 Ibid.

.
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5. It is by no means unprecedented :for Congress to have placed the burden
of proof on a party called upon to respond to a show cause order. To cite as
example"s but two enactments dealing with public 'health. and safety, the Federal
Coal Mine' Health and Safety Act of 1969,30 U.S.C. § §801 ft., and the Federal
Insecticide, Fungicide and Rodenticide Act, 7 U.S.C. § 135; both impose similar
requirements. In administrative proceedings under either of those statutes, one
charged with disregarding governing safety standards has the burden of proving
his c~mpliance.· A respondent's failure, to carry that burden can mean the
removal of his product fiom the marketplace or the closing down of his mining
operation, Congress having deemed"the safetY considerations at'stake more
'unportant than any fmancial detriment to the party Involved. Old Ben Coal
Corp. ,v. Interior Board of Mine Operations Appeals, supra; Environmental

Defense Fund v. Ruckelshaus,' Supra; Steams Elec. Paste Co. v. E.P.A.., supra,'
Southern National Mfg. Co. v: E.P.A.', 470 F.2d 194, 196~9i(8th Cif. 1972);
Dow Chemical Company v. Ruckdshaus, ,477 'F.2d 1317..i324 (8th'Cir. 1973).
. ,Nonobservance of this Comlnission's rules poses at least as senou's a threat to
'public health' and safety, as "tr:'msgressions against the pesticide regulations or the
.coal' mine safetY laws. It is therefore hardly anomalous for, Congress to' have
mandated the use of similar procedures in enforcement cases
,
.under all three acts.
6. No unfairness flows from placing the burden of proof in show cause
proceedings on the utility building the reactor. Particularly where, as here, the
issue 'is whether a nuclear plant is being bullt in a'ccordance 'with Commission
regulations, the company or its contractors are the ones most likely to possess
the requisite information and to be aware of the relevant conStruction details. A
nile 'that: places the' burden of proving a fad on the party. who presumably has
peculiar means 'of knowledge enabling him to prove its truth or falsity'in neither
novel nor untoward, particularly when the ultimate issue 'is one of public safety.
Old Ben Coal Corp. v. Interior Board of Mine Operations Appeals, supra, 523
F.2d at 36. See also 9 Wigmore, Evidence §2486 (3rd ed.).
..In short, we think the arguments pressed by the company,'the staff and our
dissenting colleague elevate procedural niceties over public safety. We see no
legal justification for this. We therefore reaffirm our ruling in ALAB·283 that; in
show cause proceedings" the' construction permit holder has the burden of
proving that it is building its nuclear plant.in conformity with that permission
and the Commission's safety regulations.2o
,

20Consumers' reads our decision in ALAB·283 to suggest that the ~'aIlocation of the
burden of proof would be different [Le•• on the staff rather than on the company) if the
show cause proceeding involved a license to operate ••• rather than a license to construct a
nuclear facility." It believes any such distinction unjustified. (Br. pp. 12·14).
',Where the evidentiary 'burden lies in a case involving the possible withdrawal·of an
operating license was not in issue in ALAB·283 and, obviously, is not before' us now.
Accordingly, we need not and do not reach that issue. We reserve judgment for a case which
presents it.
''

,II
1. The parties express concern that our burden of proof ruling might be
understood to require a show cause respondent to "disprove unsubstantiated
allegations" and, accordingly, they assert that "[t]he burden should be and is on
those contending that the [construction] permit is being violated to make a
prima facie showing before the applicant is forced to ·defend~.. 2 1 (Their concern
is for future cases, not this one. We wish to make clear at the outset that the
staff's inspection reports were placed in evidence in this proceeding, that the
company was aware of the quality assurance violations of which it was accused,
and that a prima facie case concededly had been established against Con·
sumers.22 )
,
We agree that a show cause respondent is en'titled to know what it is charged
with and to be presented with the evidence against it before it is called upon to
respond with evidence in its own behalf. The parties are mistaken in their belief
that our ruling on burden of proof requires a different result. To the contrary,
the reference in ALAB-283 to our Maine Yankee decision (see NRCI.75/7 at 17)
was intended to indi~ate that the rule on burden of proof in a show cause
proceeding operated just as it does in construction permit proceedings. On the
page of that decision to which we made express reference, we said (6 AEC at
1018):
while the applicant has the ultimate burden of proof on the question of
whether the permit or license should be issued, a party which contends that,
for a specific reason, the permit or license should be denied has the burden
of going forward with evidence to buttress that, contention. Once it has
introduced sufficient evidence to establish a prima facie, case, the applicant
must assume the burden of proof on the contention;
Stated another way, the term "burden of proof" applies not to the initial
burden of going forward with evidence but to the ultimate burden of persuasion.
And Maine Yankee certainly lends support to the argument that a party in a
. show cause proceeding who seeks the suspension or modification of a
construction permit has the obligation to make out a prima facie case for doing
so based on competent evidence. Only after that had been done would the
respondent company be required to bear the ultimate burden of proof; i.e., to
See, Consumer's brief, p. 14-15; staff br. p. 5.
App. Tr. 12-13:
MR. FARRAR: "Why don't the [Staff) inspection reports themselves constitute or
carry the Stafrs or whoever has the burden of going forward?"
MR. MILLER: [Counsel for Consumers) "In this instance under my formulation it
was clear, although the licensee went lust in the proceeding, that the Staff in fact
satisfied the prima facie showing I would require to bear its burden, to avoid a
dismissal."
Given the history of this case, that concession is hardly surprising. See ALAB-283,
supra, NRCI-75/7 at 13 and cases cited at fn. 6, ibid.
2 I

22
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persuade the Board by a preponderance of the evidence that the relief demanded
was in fact not appropriate. And .we also recognize that this is the practice
followed in analogous cases under the coal mine safety statutes23 and the
pesticide laws. 24
. Nevertheless, we overlooked in ALAB·283 (and the parties did not call our
attention to) the Commission's most recent direct pronouncements on the
burden of going forward and the ultimate burden of persuasion. In Consumers
Power Company (Midland Plant, Units 1 and 2), CLI·74·5, 7 AEC 19,31 (1974),
the Commission said that traditional concepts of those burdens (on which our
1973 Maine Yankee decision relies) "are not necessarily completely dispositive
in agency licensing proceedings." In that construction permit proceeding, the'
Commission went on to indicate that it would have been sufficient to trigger the
utility's ultimate burden of persuasion on intervenor's energy conservation
contentions had the latter but come forward with evidence "sufficient to require
reasonable minds to inquire further" on those issues. 7 AEC at 32, fn. 27. The
Commission cited in support of its ruling the District of Columbia Circuit's
similar holding in United Church of Christ v. F.C.C., ·425 F.2d 543, 546·50
(1969).
To be sure, that Commission decision was not made in the context of a
"show cause" proceeding. It also involved National Environmental Policy Act
issues rather than radiological health and safety questions; Be that as it may, we
2 'Precisely this procedure is followed in cases under section 105(a) the Federal Coal
Mine Health and Safety Act of 1969. 30 U.S.C. §815(a). A company called upon to show
why its right to operate should not be curtailed for violation of applicable safety regulations
bears the ultimate burden of proof of compliance, but tlie initiator of the proceeding must
fust establish a prima facie violation before the company need respond. Old Ben Coal Corp.
v. Interior Board of Mine Operations Appeals, supra. 523 F.2d at 39-40 (1975). As the
Seventh Circuit observed in that case, this construction "accords with the intent of Congress
as expressed in the following Committee comment on section 7(c) of the Administrative
Procedure Act (now codified as 5 U.S.C. §556(d»: 'That the proponent of a rule or order
has the burden of proof means not only that the party initiating the proceeding has the
general burden of coming forward with a prima facie case but that other parties, who are
proponents of some different result, also for that purpose have a burden to maintain.' Sen.
Doc. No. 248, 79th Cong., 2nd Sess., 258, 270 (1946)."
241n Environmental Protection Agency proceedings involving health and safety
questions under the pesticide laws, as we noted, the ultimate burden of proof is always on
the company to prove entitlement of its product to registration. But the allocation of the
initial burden of going forward varies with the nature of the case and the issues presented.
Thus, for example, the EPA rules place the burden of going forward on the company where
the hearing arises from the company's objection to the denial of a new application for
registration. 40 C.F.R. § 164.80(a). But where the EPA staff or an intervenor proposes that
an existing registration be cancelled or its classification changed, "the proponent of [that
proposal) has the burden of going forward to present an afflIrnative case ••••" Ibid.
Finally, where the Administrator himself calls for an investigatory hearing at which stated
issues leading to possible deregistration are to be studied (7 U.S.C. § 136d(b)(2)(Supp. 11),
40 C.F.R. § 164.23), the agency staff "has the burden of going forward to present an
affirmative case as to the statement of issues." § 164.80(a), 164.2(r).
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are reluctant to conclude at this juncture and on this record that an intervenor,
must bear a heavier burden when alleging health and safety violations than when
asserting environmental mistakes.2 5 "
•
These conSiderations-together with the "adViSOry" nature of this o-pinion_
(see p. 103, supra)-incline us to caution .. We therefore rule that to withstand a'
respondent's motion to 'dismiss a show cause proceeding, the staff (or intervenor'
if there be one) must at the minimum come forward initially with evidencesufficient to cause a _reasonable licensing board to inquire further. Such a
demonstration ,of a legitimate basis for further inquiry requires the respondent:
to satisfy its burden -of proof, i.e., to' persuade, the licensing Board ,that no
sanctions against it are warranted based on that evidence. Whether in any given
situation the evidence necessary, to trigger respondent's burden of proof must be
the equivalent of a prima facie case, however, is matter best resolved on the facts
of an actual case presenting the question. We therefore reserve judgment on this
issue until that case presents itself. (As we observed earlier, evidence sufficient to
constitute a prima facie case against the utility company', was concededly
introduced in this proceeding.26 )
2. Finally, in the event we reject its argument, the company asks, us to',
certify the question of burden of proof in show cause' proceedings to the
Commission. (The staff; whne not 'endorsing the request, offers no objection.)
We decline to do so.' Information supplied at our behest in the appendix to the,
staffs brief reveals that, since January 1, 1970, only one other "show cause" ,
proceeding-' involving a- construction permit or an operating license has been
referred to :a licensing board hearing. Iri the circumstances, it is our judgment'
that' the is;ue 'does not merit certification under Commission standards. 10
C.F.R. §2.785(d). In any event, the Commission is routinely made aware of all
our decisions and will be free to review our conclusions here if it wishes to do so.
rj ,

On reconsideration, ALAB·283 clarified,' motion to certify denied.
It is so ORDERED.

.

.

FOR THE ATOMIC SAFETY AND,
LICENSING APPEAL BOARD
"

Margaret E. DuFlo
"
Secretary to the Appeal Board

..

.
, 25

.

C/.. Citizens for Safe Power v. N.R.C., 525 F.2d 1291, 1302'{)3 (D.C. Cir.1975)

(concurring opinion of Chief Judge Bazelon).
26 See note 22, supra.
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DISSENTING OPINION OF DR. QUARLES
In this decision, my colleagues have agreed that our earlier opmlOn in
ALAB·283 warrants clarification. But they nevertheless have affirmed the
'
conclusion we previously reached.
On reconsideration and further' reflection, I concur in, my colleagues'
discussion of the burden of goiflg forward; but I fmd their ultimate position on
the burden-of.proof question to be' contrary 'to applicable legal requirements and
not called for in the iriterest of sound public policy. I must therefore
respectfully dissent. 1
,
'
A. I. It is clear-and it has not been seriously disputed by any party-'-that
the Administrative Pr!Jcedure Act (APA), 5 U.S.C. §551 et seq., applies t~ this
show-cause proceeding as it does to all Commission adjudicatory proceedings.
Section lsi of the Atomic Energy Act, 42 U.s.C. §2231,' makes the APA
applicable to "all agency action" under the Atomic Energy Act;2 agency action
is defined to include, inter alia, "the whole or a part of an agency •.. order .•.
[or] sanction." 5 U.S.C. §551(13), which is incorporated by reference into 42
U.S.C. §2231. An agency "sanction" is defmed by the APA as including "the
whole or a part of an agency •.• requirement, revocation, or,suspension of a
license." 5 U.S.C. §551(1O). The potential consequences of this proceeding'
clearly fall within the scope of the term "sanction.,,3
Given the APA's applicability to this proceeding, 'the burden.of.proof
question is governed by the particular terms of the APA bearing' on that
"
question. Section 7(c) of that Act,S U.S.C. § 556(d), provides that:
Except as otherwise provided by statute, the proponent of a rule or order
, has the burden of proof.
'
"~I

,_,

Similar, although not identical, language appears in the Commission's Rules of
Practice (10 CFR §2.732): :
I Unless otherwise ordered by the presiding officer, the applicant or the
proponent of an order has the burden of proof.
In the normal proceeding involving an application for a construction permit
or an operating license, the burden of proof is thus on the applicant for such
~

, -

\

nus

I i agree with my colleagues that no' certification to the Commission is warranted.
decision is, of course, subject to Commission review under 10 CFR §2.786. .
2TIJe majority asserts that the APA is not dispositive of the burden of proof but rather
yields to the Atomic Energy Act (p. lOS, supra). By virtue of Section 181 of ' that Act,
provisions of the APA are incorporated as provisions of the Atomic Energy Act. That being
so, the statutory reallocation permitted by the APA must be more specific than would be
the case if the APA were not so incorporated.
'In addition, Section 186 of the Atomic Energy Act, 42 U.S.C. §2236, specifically
requires the Commission to "follow the procedures of section 9(b) of the Administrative
Procedure Act [5 U.S.C. §558(b») in revoking any license.",

,113

permit or license;' that applicant is in fact the "proponent" of an order
authorizing the issuance of such permit or license. In a show-cause proceeding
such as this one, however, there is in fact no "applicant." Consumers Power Co.
has obtained its construction permit, and it is not yet an operating license
applicant. What is being sought is an order revoking or modifying an outstanding
permit or license; the proponent of such an order is the staff (which, pursuant to
10 CFR §2.202, has issued the show-cause order) or the intervenor (which,
pursuant to 10 CFR §2.206, has successfully caused the staff to issue a
show-cause order). Under both the APA and the Commission's rules, therefore,
the burden in such a situation would fall on the staff or intervenor unless an
exception to the general rule were found to be applicable.4 In the only prior
Commission ruling on this question, a hearing examiner placed the burden on
the staff in a case arising after issuance Of the license in question. New York
Shipbuilding Corp., 1 AEC 707 (1961), reversed on other grounds by
Commission, 1 AEC 842 (1961).'
.
2. In ALAB-283, this Board found that a statutory exception governed the
burden-of-proof question, and my colleagues here have reiterated that conclusion. The statutory exception is said to be derived from the Atomic Energy
Act-not by virtue of any express terms therein but rather as a necessary
consequence of the two-step licensing process established thereby.
Section 185 of the Act, 42 U.S.C. §2235, clearly contemplates the two-step
licensing process. Prior to operating a nuclear plant, an applicant must obtain
both a construction permit and an operating license. At both the constructionpermit and operating-license stages, the burden of proof is on the applicanti.e., the proponent of the order in question. But, beyond these discrete stages,
ALAB-283 went on to place the burden of proof on the licensee with respect to
all compliance questions arising in the interim between issuance of a construction permit and an operating license:
••. we cannot perceive why the legislature would have wanted that burden
shifted elsewhere if a question of compliance [with applicable Commission
regulations] arises in the intervening construction phase.
NRCI-75/7 at 17.
In support of that' proposition, ALAB-283 placed strong reliance on a case
arising under the Federal Insecticide, Fungicide and Rodenticide Act (FIFRA), 7
U.S.C. §135, where the court had remarked that "we see no reason why the
location of the burden of proof should depend on the timing of the [agency's]
rust awareness of a compliance problem ••.." Stearns Elec. Paste Co. v E.P.A.,
41 need not here treat whether the presiding-officer exception authorized by 10 CFR
§2.732 is, or must be, co-extensive with the statutory exception authorized by the APA.
For here, the presiding officer (i.e., the Licensing Board) did not seek to invoke any
exception to the general rule, but imposed the burden of proof on the staff and intervenors
as proponents of a revocation order. LBP-74-54, 8 AEC 112 (1974). As discussed infro, my
colleagues believe that a statutory exception to the APA is applicable.
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461 F.2d 293, 305 n. 38 (7th Cir. 1972). My colleagues here continue ,to cite
that case. While the court may have correctly interpreted the statute in
question-its ruling was in accord with extensive legislative history' which it
cited-I am now convinced that this case is inapposite to the question before
us, the burden of proof in a show-cause proceeding under the Atomic Energy
Act. 5
Under FIFRA, the burden of proof which the Steams court allocated to the
manufacturer involved only a showing that a product is effective and safe when
used as directed on the label. This positive requirement is far narrower than the
negative proof which ALAB·283 (and my colleagues here) would require from
licensees. Unlike here, where the licensee would be called upon to relitigate
questions already considered in a hearing, it involved a question which had not
previously been subjected to any adjudicatory consideration. Moreover, the
particular statutory provisions involved were specifically designed to alleviate the
situation where (prior to the statute's amendment) a potentially dangerous
product was permitted to be marketed during the period when the Government
was developing the data necessary to remove it from the market. No comparable
danger attends the continued effectiveness of an NRC construction permit. See
Georgia Power Co. (AlvinW. Vogtle Nuclear Plant, Units 1 and 2), ALAB·291,
NRCI·75/9 404, 413 (September 24, 1975); cf 10 CFR §2.202(f).
In this decision, my colleagues also rely on a case arising under the Federal
Coal Mine Health and Safety Act of 1969, where the court placed the burden of
proof on a coal mine operator whose mine had been shut down by a safety
inspector through an "imminent danger" order. Old Ben Coal Corp. v. Interior
Bd. of Mine Operations Appeals. 523 F.2d 25, petition for rehearing denied, 523
F.2d 39 (7th Cir. 1975). But there, unlike here, a specific regulation allocated
the burden of proof to the mine operator (43 C.F.R. §4.587). The question
presented was whether the regulation was inconsistent with the APA, and the
court found particular language in the Coal Mine Safety Act which enabled it to
conclude that the APA's statutory-exception language was applicable. The
Atomic Energy Act includes no comparable language.
Indeed, the situation is to the contrary. Neither FIFRA nor the Coal Mine
Safety Act has any equivalent to the terms of § 185 of the Atomic Energy Act,
which provide that a construction permit "is deemed to be a 'license' " for all
purposes other than certain ones not pertinent to the allocation of the burden of
proof in a show-cause proceeding. This provision clearly indicates that the
construction·permit proceeding and subsequent issuance of the construction
permit is a discrete step, and not a continuing action requiring the burden of
proof to remain with the applicant. It negates any inference that the existence of
s Both ALAB·283 and my colleagues here also cite Environmental Defense Fund, Inc. v.
Ruckelshaus, 439 F.2d 584 (D.C. Cit. 1971), another case arising under FIFRA which in my
opinion is inapplicable to the present situation for much the same reasons as Steams.

115

or

the two-step process necessarily must be construed as a statutory allocatfon
the burden of proof to other than the proponent of an order. In that regard, it is
Significant that where the Atomic Energy Act makes inapplicable a provision of
the APA, it does so explicitly; See Section'191a. of the Atomic Energy Act; 42
U.S.C.2241(a).
.
In sum, my colleagues concede the rationale of ALAB·283 requires that a
statutory exception to the normal burden-of.proof rule be found. They perceive
such an exception not in any express statutory terms but rather in the necessary
implications of a statutory policy. I see no such necessary implications. Indeed,
the Act 'appears expressly to reject the theory founded upon the tWo.step
licensing procedure and to provide instead for an equivalency in the treatment of
construction' permits and operating licenses, and 'the procedures incident to
show-cause proceedings with regard to either. That being so, I would 'apply the
normal burden·of·proof rule of the APA.
, 3. One area in which the burden-of.proof discussion in ALAB·283 is unclear,
if not incorrect, is in its failure 'to acknowledge the differing perceptions of the
term "burden of proof.".That term is, of course, the one used both in the APA
and in NRC regulations.' But Black's Law Dictionary (Rev. 4th ed., p.246)
indicates that it can be used to mean both "the' duty of producing evidence "as
the case progresses" and "the duty "to establish, the, truth of the claim by
preponderance, of the evidence." The first meaning, in my view, should more
properly be denominated as,the "burden of going forward." But' I believe the
term as it was used in ALAB·283, while contemplating only the second meaning,
is, susceptible of interpretation as also comprehending the first. My colleagues
have apparently'recognized this lack of clarity in ALAB·283 and,in their
opinion, have expressed views on the "burden of going forward" with which I
generally agree.
In our own' licensing decisions, we have differentiated between the two
concepts. In the construction'permit proceeding involving the 'same reactors
under review here, we stated:
The ultimate burden of proof on the question of whether the permit or
, license should be issued is, of course, upon the applicant. But where, as here,
one of the other parties contends that, for a specific reason •. '. the permit or
license should be denied, that party has ,the burden of going forward with
evidence: to buttress that contention. Once he has introduced sufficient
evidence to establish a prima facie case, the burden' then shifts to the
applicant who, as part of his overall burden of proof, must provide a
sufficient rebuttal to satisfy the Board that it should reject the contention as
a basis for denial of the permit or license.
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Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB·123, 6 AEC 331,
345 (1973).6
It is very likely that the term "burden of proof' as used in the APA was
intended to include the "burden of going forward" as discussed by us in
ALAB.123., In treating the term as used in the APA, the Attorney General,
referring to a portion of the legislative history of the APA, opined that
_ There is some indication that the term "burden of proof' was not employed
,in any strict sense, but rather as synonymous with the "burden of going
forward." [Attorney General's Manual on the Administrative Procedure Act,
1947, at p. 75.]
In support of that conclusion, the Attorney General cited a statement from the
Senate Report on the APA:
'
, That the proponent of a rule or order has the burden of proof means not
"only that the party initiating the proceeding has the general burden of
coming forward with a prima facie case but that other parties, who are
propon~nts of some different result, also for that purpose have a burden to
maintain.'
The scheme outlined in ALAB·123 is, in my view (as well, apparently, as
that of my colleagues) equally applicable to this show-cause proceeding. The
licensee previously had met its burden of demonstrating its entitlement to the
construction permits. When, the staff or another party asserts that the
construction permits should be taken away or limited, it must corne forward
with at least some showing of evidence which would demonstrate, that such
result is 'warranted. That burden is not satisfied solely by the issuance of a
show-cause order (unless, of course, no response were submitted to that order,
Mistrot M. Sullivan, d/b/a Southwestern Radiological Service Co., 2,AEC 1
(Hearing Examiner, 1962)). Rather, some affirmative showing is required. Only
after that showing has been made does the burden of going forward shift to the
licensee. After the licensee has corne forward with its case (and after any
rebuttal evidence which may be received), it is for the board to determine the
result which a preponderance of the evidence suggests should obtain.
- It is at that stage that the "burden of proof," as that term should properly
be interpreted, comes into play. At that stage, where credible evidence has been

'Later in that same proceeding, the Commission indicated that at least in some
circumstances, something less than a pri1TU1 facie case would have to be shown by
intervenors, CLI-74-S, 7 AEC 19,32 n. 27 (1974). But an "aff'umative showing" must in all
cases be made. See further discussion, p. 119, infra.
'S. Rept. 79-752, reprinted in Administrative Procedure Act, Legislative History, U. S.
Government Printing Office, 1946, at p. 208. The same language appears in House Report
79-1980, reprinted in same volume as the Senate report, at p. 270.
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introduced on both sides of the question, the proponent of the order should
properly have the burden of demonstrating, by a preponderance of the evidence,
that the particular points which have been raised are sufficiently Serious to
undercut the previous consideration given to the question and, as a result, to
justify the abrogation or limitation of the outstanding license. It is true, of
course, that, as we pOinted out in ALAB-283-in a statement which logically
should apply only to "burden of proor' in its ultimate sense, but to which
ALAB-283 may have accorded broader implications-"[w] hichjparty bears the
eVidentiary burden becomes a significant question ... only where the evidence
on an issue is evenly balanced or if the trier is in doubt about the' facts."
NRCI-75/7 at 18. In a practical, as distinguished from a theoretical, sense this
situation is unlikely to occur in a licensing hearing. The only really significant
burden question which is likely to arise is as to which party has the burden of
"going forward." As to that, I think it clear that, under the APA and
Commission regulations, the proponent of an order has that burden. To the
extent that ALAB-283 implied a different result, I agree with my colleagues that
it is an incorrect application of governing legal principles.
4. As is apparent, I would support the result reached by the Licensing Board
on the burden-of-proof question. In its well-reasoned opinion, that Board
extensively analyzed that question as it had arisen in show-cause proceedings not
only before the AEC but also before other administrative agencies-in
particular, the Federal Communications Commission, the Federal Maritime
Commission, the Board of Immigration Appeals, the Civil Service Commission,
the Federal Trade Commission, the Civil Aeronautics Board, and the Securities
and Exchange Commission (as well as the general discussion in K. Davis'
Administrative Law Treatise).
In ALAB-283, however, we discounted as "not material" the cases arising in
other agencies cited by the Licensing Board, on the ground that they ,"are
decisions under different statutes administered by other agencies whicli,
moreover, turn on economic rather than public health and safety considerations." NRCI-75/7 at 18. The Steams case, and the Old Ben case on which my
colleagues rely here, also were decisions under different statutes administered by
other agencies. And while they may have involved health and safety considerations, they scarcely did so any more than Matter of Susott, 5 CAB 119 (1941),
one of the cases cited by the Licensing Board involving a CAB show-cause
proceeding on the question of suspension or revocation of an airline pilot's
certificate.1I

aIt is true that the F.C.C. case relied on by the licensing Board involved an economic
matter. But it should be recognized that when Congress added the civil penalty provision
(which is applicable in many show-cause proceedings) to the Atomic Energy Act, it used
F.C.C. rules on this subject as a guide. See Hearing on "AEC Omnibus Legislation-1969,"
Joint Committee on Atomic Energy, September 12,1969, at p. 29.
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· On reconsideration, I have given some weight to the burden-of-proof
holdings of these cases. The distinction between economic and public-healthand-safety questions may be a valid one, but I am aware of no authority wh1ich
would require that such distinction per se be used as a basis for allocating Ithe
burden of proof in a proceeding, absent some more specific statutory basis or
expression of Congressional intent. Indeed, it would appear that even when
public health and safety is involved, as in some cases involving the suspension or
revocation of a pilot's certificate, that burden is on the government. See also
McKee v. Bradway, 19 Ad. L. 2d 715 (CAB 1966); Leyden v. FAA, 315
F. Supp. 1398 (E.D.N.Y. 1970);cf, Day v.NTSB, 414 F.2d 950 (5th Cir. 1969),
where the burden was put on the pilot in a situation where § 7(c) of APA was
not applicable and where a regulation specifically placed the burden on such
pilot.
5. If one begins with the proposition that the initial burden of going forward
in a show-cause proceeding is on the staff or an intervenor, the next question is
the extent to which those parties must go to satisfy that burden. In civil
litigation, a party with the burden of going forward must establish a "prima facie
case"-i.e., a case which, if not rebutted, leads· to the result sought by the
proponent thereof. See definition in Black's Law Dictionary, Rev. 4th ed., at
p.1353. But, as the Commission has indicated in another context, "[e] stablished rules of burden of proof governing conventional civil litigation are not
necessarily completely dispositive in agency licensing proceedings where affirmative public interest findings are requisite." CLI-74-S, supra, 7 AEC at 31. In that
case, the Commission required the intervenors to come forward with an
"affirmative showing" which is· "sufficient to require reasonable minds to
inquire further." Id. at 32. See also United Church of Christ v. FCC, 425 F.2d
543 (D.C. Cir. 1969). I fmd that "affirmative showing" to be appropriate in a
show-cause proceeding such as this: the staff or intervenors must come forward
with an affirmative shOwing which is sufficient to cause a reasonable licensing
board to inquire further-i.e., a legitimate basis for further inquiry must be
demonstrated. Where public health and safety is involved, no higher showing is
warranted.9
B. In the previous portions of this opinion, I have spelled out my reasons for
concluding that, under applicable statutes and regulations, the initial burden of
going forward falls upon the staff or the intervenors in this proceeding, and that
the burden does not shift to the licensee until the staff or intervenors have put

P My colleagues appear to agree but think this ease an inappropriate vehicle in which to
decide the question. See p. 112, supra.
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forth an affirmative showing which would cause a reasonable licensing board to
inquire further as to whether the license or permit should be revoked, suspended
or modified. Over-all; however, after receipt of all evidence, the burden of proof
or persuasion remains with the staff or intervenors. I must stress that this result
is warranted not only as a matter oflaw but also as a matter of sound policy.
Thus, the holder of a construction permit has already proven before a
licensing board that it has met and will comply with the applicable regulations.
The permit (which represents a major fmancial commitment of the permit
holder; . as well as substantial public-interest considerations) should not be
revoked or limited absent a preponderance of evidence warranting that result.
Given these considerations, it is perfectly understandable why the burden should
, shift .from the applicant at the construction-permit stage to the staff or another
party thereafter and back to the applicant at the operating-license stage.
In their opinion here, my colleagues advance as one reason for allocating the
burden of proof to the construction-permit holder that information relating to
. compliance With the permit or applicable regulations is in the possession of the
permit holder. In this case, that might have been true, but it is not always or
perhaps even normally so. For instance, where the staff seeks to impose new
requirements on a permit holder, any. information justifying such a course of
action would likely be in the staffs possession. And if an outside scientist should
attempt to have a . license modified because of a development of which he
(perhaps uniquely) is aware, the relevant information might well be· in his
control. See e.g., Consolidated Edison Co. of New York, Inc. (Indian Point,
Units 1,2,3), CLI-75-8, NRCI-75/8 173 (August 4, 1975).
My colleagues cite the situation leading to this show-cause order .(alleged
faulty cadwelding practices) as demonstrating that placing the burden of proof
on other than the licensee could result in an unsafe condition, at least in the
equipoise situation. To the contrary, the specific circumstances here illustrate
the extreme unlikelihood of evidence being evenly balanced. The question was
whether the licensee was properly implementing its quality assurance program
and whether there was reasonable assurance it would continue to do so.
The alleged violations which triggered the show-cause order concerned
cad welding. These alleged violations dealt with excessive voids, mler material left
in the welds and improper storage of the material. Each of these factual matters
was capable of positive verification. Thus I fail to see how this evidence could be
evenly balanced, and hence a board be forced to permit continued questionable
practices.
As for the general quality assurance practices, the charge was that the
licensee had failed to provide adequate documentation. The evidence on this
question consists of documentation, again susceptible to factual determination.
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Assuming the answer to the first issue in the show-cause order I 0 is positive, itis
inconceivable that the Commission inspection staff would not assure a
continuation of proper implementation even if the Board had: found the
evidence on this issue evenly balanced and had hence decided for the licensee,
i.e., that there is a reasonable assurance that such implementation will
continue. 11
Significantly, placing the burden of proof on the staff or another party in a
show-cause proceeding involving a construction permit represents no threat to
safety. As I have commented, the ultimate burden of proof becomes significant
only when the evidence from both sides appears equal. And as I have stressed, in
the real world the likelihood of such a development is extremely remote. In a
public-interest proceeding such as this one, the licensing board must satisfy
itself-irrespective of the allocation of the burden of proof-that any
questions which it may have concerning the matter before, it are satisfactorily
answered. The ·technical members of a licensing board would undoubtedly probe
by questioning the evidence, so a technical, and hence possible safety,
consideration could hardly remain in equipoise. That is exactly what the
Licensing Board did here.
Even if the very unlikely situation of equipoise prevailed, there would still be
no compromise of safety. For, in any event, at the operating license stage, the
applicant will have the burden of demonstrating, inter alia, that "the facility
authorized has been constructed and will operate in conformity with the
application as amended and in conformity with the provisions of [the Atomic
Energy] Act and of the rules and regulations of the Commission .•.." Section
185, Atomic Energy Act, supra. The circumstance that the burden of
demonstrating lack of compliance with the construction permit might lie
elsewhere does not vary that obligation one iota. Even if a question were raised
in a show-cause proceeding, and the staff or other proponent were unsuccessful
in meeting its burden, the same question could be relitigated at the operating
license stage and possibly decided adversely to the applicant who then would
have the burden of proof; for in no event could a failure of proof in the earlier

10 "Whether the licensee is properly implementing its quality assurance program,
[etc.)."
.
I I If read literally. the majority opinion would appear to require an applicant to
establish the absolute safety of a plant: "[w) here nuclear power plants are involved, public
safety is indisputably better served if a utility must stop construction practices it cannot
prove safe • ••" (p. 104, supra, emphasis supplied). Commission regulations impose no such
requirement; indeed, it is generally conceded that there is no such thing as proof of absolute
safety. The regulations instead call for it showing of "reasonable assurance that ••• the
proposed facility can be constructed and operated ••• without undue risk to the health and
safety of the public." 10 CFR §SO.3S(a)(4).
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show-cause proceeding be considered a bar to a later ruling in a proceeding with
a different allocation of the burden of proof. See One Lot Emerald Cut Stones
and One Ring v. U.S., 409 U.S. 232 (1972). It is inconceivable that a licensee
who obtained a favorable decision only on the basis of the equipoise situation
would risk its operating license later when the burden has shifted back to it. The
licensee would undoubtedly take corrective steps to avoid this very real risk.

In sum, for the reasons stated, I would reverse the burden.of.proof ruling of
ALAB-283 and uphold the ruling of the Licensing Board on this matter.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

LPB·76·4

ATOMIC SAFETY AND LICENSING BOARD
John M. Frysiak, Chairman
Dr. Ernest O. Salo, Member
Dr. Marvin M. Mann, Member

In the Matter of
PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et al.

Docket Nos. 50·443
.50·444
February 4, 1976

(Seabrook Station, Units 1 and 2)
Upon motion by intervenors for reconsiderat'ion by the Ucensing Board of
its denial of intervenors' motion for mistrial, the Board rules that the
Commission's Rules of Practice, 10 C.F.R. §2.704(d), do not require that a
mistrial be declared and the proceedings start de novo in the event that a board
chairman is changed during the course of an evidentiary hearing.
.
Motion denied.

RULES OF PRACTICE: UCENSING BOARDS

,

The hearing officer who receives evidence in a proceeding need not be
present to make the decision, so long as the entire record is reviewed by the
remaining or successor officers.

RULES OF PRACTICE: EXPERT WITNESSES
, The demeanor and conduct of witnesses are normally not important in
determining their credibility for the purpose of resolving disputed issues of fact
in a Nuclear Regulatory' Commission construction permit hearing. What is
important i~ the qualifications of witnesses from experience and training to
evaluate, explain and support theories on the basis of data which is in the record.

MEMORANDUM AND ORDER DENYING
RECONSIDERATION OF DENIAL OF
MOTION FOR MISTRIAL
By Motion dated October 24, 1975, the Seacoast Anti·Pollution League and
the Audubon Society of New Hampshire (Intervenors) request the Ucensing
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Board to reconsider its October 23,1975, bench ruling denying said Intervenors'
Motion for Mistrial. The Motion for Mistrial was' based on the grounds that the
Ucensing Board as reconstituted was illegal.
By way of hackground it is noted 'that in the course of the evidentiary
hearing and on October 21, 1975, the then Board Chairman, Daniel M. Head,
Esq., announced to the parties that he was leaving the NRC to take a new
position with the Federal Energy Administration (FEA). In the ensuing bench
conference, Counsel for Applicants ,disclosed that 'only the day before he was
contacted by an FEA representative regarding Mr. Head's qualifications.
Following this bench conference, Applicants' Counsel suggested that, in light of
Mr. Head's 'decision ,to leave the NRC, the proceedings should be recessed until
the arrival of the newly appointed Chairman. Mr. Robert A; ~ackus, Counselfor
Intervenors, joined in these remarks. Hearings were resumed on the fqllqwing
day, October 22, 1975, with the newly-appointed Chairman presiding. Mr.
Backus was not present at the proceedings' on that day~ On'O'ctobe'r 23, 1975,
Mr. Backus in behalf of Intervenors moved for a mistrial on the grounds that the
Board as then sitting was illegally constituted. Counsel for Applicants and Staff
'
" . ,'
',
'.
opposed the Motion.
The gist of the present Motion for'Reconsideration of the Board's denial of
the Motion for Mistrial is "that it is not proper to change Judges in midstream
without declaring a mistrial and starting the proceedings de novo" (see Motion,
p.4).
'
.
"
, ,
'
Counsel for Intervenors argues in syllogistic fashion. He makes the following
: ' " " "
.
points:
1. The applicable statute is 5 U.S.C. §554(d) of the Administrative
Procedure Act (APA).*·
' ,
I
2. The employee authorized to make a decision pursuant to 'Section 554(d)
of the APA and the presiding officer appOinted pursuant to 10 CFR 2.704(a) are
the same.
3. In the instant case the presiding'officer is the entire'thiee~member Board
by virtue of 10 CFR 2.721 (a)_
,
,
, .(Mr. Head was an integral part of any quorum 'of the,'Board by Virtue ~f 10
CFR 2.721(d) and therefore is that employee referred to'in Section' 554(d) of
the APA: "
. .
',
"
" .. '
, :5. Since Mr. Head's unavailability is due ,entirely to his own volitional
withdrawal; his unavailability neCessitates that th~ proceeding commence de
novo, cf. Gamble-Skogmo, Inc., and VanTeslaar cases.t
·Section 554(d) provides: "The e'mpioye~ ~ho\ pr~~id~s it' th~r~ception of evidence
pursuant to Section 556 of this Tiil~' sh.111 make: tlie recommended decision or initial
decision required by Section 557 of this Title, unless he becomes unavailable to the
Agency."
. ,
tGamble-Skogmo, Inc., v. Federal Trade Commission 211 F. 2nd '106. Va~Teslaar v.
Bender 365 F. Supp. 1007.
.,
.
,
.
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·The underlying rationale of Counsel's argument is the question of credibility
of witnesses. Counsel argues that he attempted to impeach a number of
Applicants' witnesses on .cross·examination· and that, furthermore, in order to
evaluate hearsay testimony, one must first determine the credibility of the
sponsoring witness.
Counsel also argues that 10 CFR 2.704(d) does not control the instant
situation' and, indeed, cannot prevail over the specific provisions of 10 CFR
2.721. In support of this argument Counsel points to 10 CFR 2.721(b). That
section provides that an alternate chairman may be appointed prior to the
commencement of a hearing. He argues that it follows that if an alternate cannot
be appointed after the start of a hearing, so none other can ..
Intervenors' Motion is opposed by Staff and Applicants. Stafrs' argument
appears on pages 11056·11070 of the transcript' and Applicants' on pages
11071-11079. The Board agrees with the arguments put forth by Staff and
Applicants and hereby denies Intervenors' Motion for Reconsideration.
, We disagree with the basic premise. of Intervenors~ "syllogism." 5 USC
554(d) (APA) does not apply as is evidenced by a reading of its subpart A,
wherein it is provided that "This subsection does not apply-{A) in determining
applications for initial licenses; ... "
Nor can we agree that 10 CFR 2.704(d) does not control. We have two
precedents where in the course of an AEC (now NRC) evidentiary hearing a
chairman was replaced by another. In the Shoreham case the Licensing Board
denied a Motion for a Mistrial expressly relying on Section 191 of the Atomic
Energy Act and 10 CFR 2.704 (Commission's Rules of Practice).·
There is also other ample precedent that holds that the same hearing officer
who received evidence need not be present to make the decision, so long as the
entire record is reviewed. See cases cited by Staff in its oral argument on
page 11063 of the transcript. As Staff points out, all but one of these cases
involved' not only the interpretation of 5 USC 554(d) but also centered on a
regulation quite. similar to 10 CFR 2.704. That regulation (8 CFR 151.2(e»t
states that if the hearing officer becomes unavailable to complete his duties
within a reasonable time in connection with any case, another hearing officer
shall be assigned to complete the case.
Counsel for Intervenors cites the Gamble-Skogmo, Inc., and VanTeslaar cases
(supra) as standing for the proposition that, when in the course of an evidentiary
hearing where' a presiding officer becomes unavailable and where the credibility
of witnesses is in issue, the hearing must commence de novo.

·In the Matter of Long Island Lighting Company (Shoreham Nuclear Power Station
Unit 1). Docket 50-322. see Order dated January 28. 1971. See also In the Matter of
Wisconsin Electric Power Company et aI. (Point Beach Nuclear Plant. Unit No.2) Docket
No, 50-301 where two chairmen were replaced.

t5 F.R. 6169.
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First, these cases are readily distinguishable. Both cases involved one hearing
examiner whereas here we have an examining board of three members, two of
whom have been present throughout the entire evidentiary hearing. The
Gamble-Skogmo, Inc., case was quasi-criminal in nature involving aIleged
violations of the Clayton Act and the Federal Trade Commission Act. The
VanTeslaar case involved a tort. The instant case is an administrative proceeding
involving an application for licensing a nuclear power plant. Furthermore, the
cases cited by Staff (supra) involye the type of hearing where the credibility of a
witness is also in issue.
Secondly, we do not agree that in the instant case the demeanor and conduct
of the witnesses are important in determining their credibility for·the purpose of
resolving disputed issues of fact. The nature' of the instant proceeding is such
that a direct choice in the personal credibility between witnesses is not capable
of being of material assistance.
As Applicant points out, the credibility that is involved here relates far more
to theory and analysis of data. Rather than the weighing of personal credibility
of witnesses, what is important is the qualification of witnesses from experience
and training to evaluate, explain, and support theories on the basis of data which
are in the record.
Each expert witness in this proceeding has either submitted a statement of
qualifications and experience or training or has undergone a voir dire
examination. And though several witnesses have not been expert witnesses, we
feel the information they gave relates to important elements of their experience
and training and puts them in the same class as expert witnesses.
Accordingly, Intervenors' Motion for Reconsideration of denial of Motion
for Mistrial is denied.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD

Dr. Ernest O. Salo, Member
. Dr. Marvin M. Manri, Member·
John F. Frysiak, Chairman
Issued this 4th day of February 1976
at Bethesda, Maryland.
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ATOMIC SAFETY AND LICENSING BOARD

Douglas V. Rigler, Chairman
John M. Frysiak, Member
Ivan W. Smith, Member

In the Matter of
THE TOLEDO EDISON COMPANY and
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

Docket Nos. 50·346A
50·500A
50·501 A

(Davis-Besse Nuclear Power Station,
Units 1,2 and 3)
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY, ET AL.

Docket Nos. 50·440A
50·441 A
February 9, 1976

(Perry Nuclear Power Plant,
Units 1 and 2)

Upon request (treated as a motion) by applicants in antitrust proceeding that
the licensing Board require other parties to comply with criminal conspiracy
law procedures requiring designation of the applicant(s) against whom certain
evidence is directed, the licensing Board holds that (1) contrary to the
applicants' assertions, the case being made against the applicants is more than
essentially one of conspiracy; (2) to the extent that conspiracy has been charged,
the applicants have received more than adequate notice 'of what acts and
practices the other parties contend contributed to the conspiracy and the
circumstances surrounding the formation of the conspiracy; (3) the conduct of
the parties during the first several weeks of the proceedings is evidence of the
adequacy of the notice; and (4) applicants are in error as a matter of law with
respect to a substantial portion of their argument concerning the lack of
procedural distinction between a conspiracy and a combination or an agreement
in restraint of trade, and a conspiracy and monopolization.
, . Motion denied.
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ATOMIC ENERGY ACT: SITUATION INCONSISTENT
WITH ANTITRUST LAWS
Situations inconsistent with the antitrust laws include conspiracies, combinations, and monopolies. As a' 'm~'tter of iaw; joint actions; combinations, and
agreements in restraint of trade are different in concept than simple "conspiracy" (United States v. Parke, Davis & Co:: 362 U.S. 29 (1960); Klor's v.
Broadway-Hale Stores, 359 U.S. 207 (1959): United States v. Paramount
Pictures, 334 U.S. 131 (1948», and "conspiracy" is not synonymous with
monopolization or "combinations to monopolize" (American Tobacco Co. v.
U.S., 328 U.S. 781 (1946); United States v. Griffith, 334 U.S. 100 (1948);
UtiitedStates v'. Paramount Pictures, supra).
: ' .' .
'.

MEMORANDUM AND ORDER OF.THE BOARD .
WITH RESPECT TO APPLICANTS', REQUEST
FOR CERTAIN PROCEDURAL RULINGS

~.'

.

.

.'

'By Statement ~f November 25, 1975, ~ppiicants: pi~~ed in ~it~en 'f6~m
their request that "other parties specify, both with respe'ct to their documentary
and testimonial evidence, which Applicant(s) the evidence was, directe~
against, _... " The basis for this request was "the concern of Applicants' counsel
that allegations of predatory practices directed against only one Applicant not
be used indirectly as evidence of intent against any of the other Applicants
unless and, until. their complicity in some overall con.spiracy has been
established." (Emphasis added.) Applicants' Statement, 112. As is apparent from
a careful perusal of their entire Statement, Applicants choose to cast this
proceeding in terms' of an attempt on behalf of the other parties to establish that
Applicants engaged in an illegal "conspiracy." .
,
.
,Proceeding fr~m the erroneous premise that "conspiracy" charges in these
proceedings constitute the sole or the major· elements of anticompetitive
conduct allegedly leading to the creation or. maintenance of. a situation
inconsistent with the antitrust laws, Applicants request us to require other
.parties to comply with criminal conspiracy law procedures relating to designation of evidence. For a variety of reasons the request, which we will treat as a
motion for purposes of this ruling, must fail.
(1) Despite Applicants' efforts to characterize these proceedings as relating
primarily to charges of conspiracy, the detailed pleadings setting forth the nature
of the case ftled by other parties on September 5,1975 (two months in advance
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of Applicants' November 25,1975, flling)* lend no support to such characterizations. Likewise, the detailed pretrial briefs of the parties flled November 26,
1975, are not in accord with Applicants' erroneous characterization of the nature
of the case being presented against them.
(a) The NRC Staff (Staff), in its reply to Applicants' Statement, specifically
states:
It should be noted that the Staff has not charged Applicants with a
conspiracy in this proceeding. 3 Staffs Trial Brief and its earlier pleading, the
"Nature of the Case to be Presented by NRC Staff' set forth clearly the legal
and factual arguments planned to be made by the NRC Staff with respect to
individual and group action. Thus, each Applicant 'has been advised of the
nature of the evidence to be presented by the Staff in those instances where
, predatory practice eviderice is planned to' be utilized as to more than one
Applicant, it has been so stated. Although Staff has not characterized the
Applicants in this proceeding to he conspirators, the issues and the pleadings
that have helm filed in this matter clearly set forth the theory that
Applicants collectively have the power to exclude and restrict competition in
the CCCT area and have used that power. (Emphasis added.)
3 Neither has the Board so characterized any of the charges against Applicants. See
"Correction to Minutes of Conference Call of November 14, 1975" dated November 19,
1975.

(b) The Department of Justice (Justice), for it~ 'part, states:
The, vast preponderance of evidentiary material which the Department
intends to place in the record will prove that Applicants engaged in
violations of the antitrust laws which did not involve conspiracy.
.' .
To the extent that Justice does intend to prove an illegal conspiracy among
Applicants, it has made no objection to specifying the Applicant against whom
the evidence was directed proVided Applicants subsequently are not permitted to
object to Justice efforts to connect specific evidence pertaining to an Applicant
to concerted action by other Applicants.
. (c) The City of Cleveland (City) in its reply of December 3, 1975, likewise
points to its Statement of the Nature of the Case to be Presented as setting forth
group actions and anticompetitive conduct which may violate the antitrust laws
even though these acts would not constitute a "conspiracy." City, however,
specifically does cite a conspiracy among Applicants (Answer of City at 6).t
*The filing of a Statement of the Nature of the Case is not required by the Commission
rules, but was extra relief afforded by the Board at the specific request of Applicants in
order to provide a post-discovery outline of the nature of the evidence which would be used
in support of the other parties' charges.
t"Cleveland's Statement OfTJte Nature Of The Case To Be Presented, at page 11, noted
that the CAPCO companies conspired to exclude the Cities of Cleveland and Painesville
Footnote t cont'd. on page 130.
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(2) To the extent a conspiracy is charged, Applicants have received ample
notice of the
date when any putative conspiracy began, what the purpose of the
conspiracy might be, which of the Applicants comprised the confederates,
and which of the many alleged anticompetitive practices are considered to
have been performed in the furtherance of the "conspiracy."*
The City, the only party specifically charging conspiracy at this point, has
identified the formation of CAPCO and the formation of ECAR as the beginning
point in the conspiracy.
It is our contention, and we believe the evidence will amply demonstrate
that the CAPCO companies from the very start-when the very start was is
difficult for us to ascertain in that we haven't had complete discovery on the
information of CAPCO and the formation, of ECAR-but from the very ,
start the CAPCO' companies ... acted jointly to exclude public power
'
groups ...t
Tr. p. 1460-61. City further asserted that individual refusals of membership in
CAPCO were pursuant to joint or concerted understandings among Applicants.
All parties other than Applicants have devoted extensive portions of their
Trial Briefs and their Statements of the Nature of the Case to be Presented to
explaining exactly which acts and actions they would rely upon to demonstrate
the jOint, as well as individual, exercise of market power, including boycotts, by
Applicants. It is fallacious to suggest that Applicants have not been notified with
great particularity of the allegations of anticompetitive conduct which make up
the alleged situation inconsistent with the antitrust laws.
(3) During oral argument on this procedural question at the Eighth
Prehearing Conference held November 26, 1975, the Board put a series of
Footnote t cont'd.
from CAPCO. At page 12, Cleveland referred to the:
concerted effort by the CAPCO companies to prevent municipalities from obtaining
membership in CAPCO and thus gaining access to economies of scale and coordinated
operations and development.
And at page 21, Cleveland noted:
At the same time Applicants have conspired to preclude municipal electric systems
from joining CAPCO and thus obtaining access to coordinated operations and
development and the economies of scale.
Cleveland has further described the unlawful joint action of Applicants at pages 13-24 of
its Prehearing Brief."
• Applicants' Statement at 2. This Notice also complies with the relief envisioned by the
Court in Krulewich v. United States, 336 U. S. 440 (l949) upon which Applicants place
strong reliance.
tIt was Applicants who represented that discovery ,limited to post 1965 dates would
encompass CAPCO formation activities. Thus, they should not complain that they are
insufficiently notified that the conspiracy originated at the start of CAPCO.
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questions to counsel for Applicants relating to any distinctions between a
"conspiracy" and a "combination" or an "agreement in restraint of trade." Tr.
p. 1445; 1461·62. Applicants argued that for purposes of their request, there
were no distinctions and, in essence, that the criminal law considerations relating
to conspiracy should apply in these proceedings.· To us, it is apparent that
Applicants were substantially incorrect as a matter of law and we so hold.
United States v. Parke, Davis & Co., 362 U.S. 29 (1960)t; Klor's v.
Broadway·Hale Stores, 359 U. S. 207 (1959).+
Moreover, in the context of the antitrust laws: No formal agreement is
necessary to constitute an unlawful conspiracy.§
Also,
It is not necessary to find an express agreement in order to find a conspiracy.
It is enough that a concert of action is contemplated and that" defendants
conformed to the arrangement.

United States v. Paramount Pictures, 334 U.S. 131, 142 (1948). Here we have
both an allegation that the CAPeO agreement, as fashioned and implemented,
constituted an express agreement in restraint of trade coupled with an assertion
that Applicants' parallel courses of action with respect to refusals to wheel or to
permit coordinated operation or development except, with each other resulted in
restraints of trade and c??:lbinations to monopolize within the CAPCO area.ll

* Applicants appear to have overlooked the decision of the Supreme Court in Nash v.
United States, 229 U.S. 373, 378 (1913) in which it is stated:
Coming next to the objection that no overt act is laid, the answer is that the Sherman
Act punishes the conspiracies at which it is aimed on the common law footing-that is
to say, it does not make the doing of any act other than the act of conspiring a
condition of liability. The decisions as to the relations of a subsequent overt act to
crimes under Rev. Stat., §5440, in Hyde v. United States, 225 U.S. 347, and Brown v.
Elliott, 225 U.S. 392, have no bearing upon a statute that does not contain the
requirement found in that section.
t"The Bausch & Lomb and Beech·Nut decisions cannot be read as merely limited to
particular fact complexes justifying the inference of an agreement in violation' of the
Sherman Act. Both cases teach that judicial inquiry is not to stop with a search of the
record for evidence of purely contractual arrangements. The Sherman Act forbids
combinations of traders to suppress competition." 362 U.S. at 44 ..
:j:"ln the landmark case of Standard Oil Co. v. United States. 221 U.S. I, this Court read
§ 1 to prohibit those classes of contracts or acts which the common law had deemed to be
undue restraints of trade and those which new times and economic conditions would make
unreasonable." 359 U.S. at 211.
§American Tobacco Co. v. United States, 328 U.S. 781, 809 (1946).
,We do not hold that these allegations have been proven, for indeed Applicants have not
had their tum in rebutting the Stafrs evidence nor the charges levied by Justice and the City
which are yet to be supported by the introduction of evidence. Our holding herein relates to
the Applicants' unsupportable request for instructions governing the procedures in effect
dUring the course of the hearings.
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Equally incorrect is Applicants' contention that their arguments relating to
delineation of evidence in terms of criminal conspiracy should apply to
monopoly" situations. Responding to questions from the Board·, Applicants
stated that it was incomprehensible to have a monopoly with five companies
monopolizing in a given territory and that such a situation would be contrary to
the definition of monopoly. Tr. p. 1448, 1. 15-25.
But the monopoly concept goes to a single entity, which in a given relevant
market is dominant, has monopoly power. Tr. p. 1449, 1.24.
j

Applicants further contend that if there was a joint monopoly, it was not
actionable under Section 2.t
.'
This entire line of argument on behalf of Applicants is so incorrect as to
negate any necessity for prolonged analysis of their request. American Tobacco
Co. v. United States: 328 U.S. 781 (1946); United States v. Griffith, 334 U.S.
100, 104-108 (1948); United States v. Paramount Pictures, 334 U.S. 131, 154,
ISS, 160, 165, 167-173 (1948).t The Issues in Controversy set forth so early in
these proceedings clearly contemplate situations inconsistent with the antitrust
laws resulting from" monopolization and combinations or conspiracies to
monopolize and the relevant market is postulated to be the combined CCCT
territories. .
,
(4) Applican is' request for, procedural relief was filed on the very eve of
hearing: It was apparent that the 'most immediate consequence of our failure to
grant the requested relief pending more comprehensive consideration would be
that each Applicant's individual counsel might have to remain in attendance in
order to guard against allegations of anticompetitive conduct which could be
imputed to his particular client. See Tr. p. 1454·55. In light of our preliminary
determination that the request lacked merit, this consequence did not seem so
burdensome as to require deferral of hearings pending further review of the
·THE BOARD: Do you draw any distinction between a conspiracy or combination and
monopolization? Suppose the idea [is] the Applicants are monopolizing transmission or
monopolizing generation within the cccr territory?
.
APPLICANTS' COUNSEL: I would assume if it is monopolization we are talking about
section 2, not section I, and that would be against the individual Applicant in any event.
THE BOARD: Why, if they are charging these companies combined to monopolize
transmission or generation within the cccr territory?
APPLICANTS' COUNSEL: •.. it would be hard for me to understand how you have a
monopoly because you have five of them doing that in that territory. That is contrary to the
defmition of monopoly : •. Tr. p. 1448.
tSee Tr. p. 1448, 1. 9-10 for further illustration that Applicants misunderstood the
applicability of Section 2 to joint monopolization of a relevant market.
:t:"In this connection there is a suggestion that one result of the conspiracy was a
geographical division of territory among the five majors. We mention it not to intimate that
it is true but only to indicate the appropriate extent of the inquiry concerning the effect of
the conspiracy in theatre ownership by the five majors." 334 U.S. at 172 under discussion
of monopoly.
'
'

132

question by the Board. Indeed, although we were sensitive to the considerable
expense which some Applicants apparently intended to incur by having
individual counsel as well as group counsel present during the course of the
hearings, this expense pales in comparison to the expenses attendant upon delay
in completing these proceedings. Applicants have impressed upon us the need for
expedition not only because of the necessity of meeting future. power needs in
the CCCT area but because construction costs for these units continue to
increase on an almost daily basis; Thus, even in the event the Board were to have
agreed with Applicants upon mature consideration of their request, Applicants
would be far less prejudiced by having the hearings commence promptly with
having multiple counsel in attendance than by having the hearings postponed.
With that consideration in mind, we commenced hearings on December 8,1975.
In the interval between the commencement of hearings and the issuance of
this decision, the Board has had an opportunity to observe the trial procedures
adopted by Applicants and we are able from actual experience to understand the
degree to which participation by multiple counsel is necessary. or has been
utilized by the various parties. With respect to fact witnesses, we have permitted
counsel for each Applicant to question the witness, but .multiple examination
has not proved necessary for many of these witnesses. To the extent that more
than one Applicant has questions for a witness, there nonetheless has been
opportunity to consolidate ·this questioning among two or more .counsel.·
Further, we have observed that Applicants' counsel are able to make a fair
evaluation of the necessity of attending the testimony of any given witness. In
fact, counsel for certain Applicants have not been present for substantial
portions of the hearings.
We also have observed that at the completion of its case, the Staff had
adhered substantially to the outline presented in its Statement of the Nature of
the Case and in its Trial Brief. Thus, we are unable to ascertain any basis for
Applicants to claim that they were surprised or were uninformed as to the
nature of the evidence introduced. Moreover, we have before us now the CAPCO
memorandum of understanding which, in its implementation, all parties charge
to be a basis of joint, concerted, anticompetitive conduct. Also, we now have
before us evidence of what the Staff asserts to be the exercise 'of joint market
power in the relevant markets designated by the Staff. Finally, understanding as
they must the other parties' contentions that the CAPCO group from its outset
had substantial market power and that that market power was exercised by
members of the group in an anticompetitive fashion, sufficient notice has been
provided as to the other parties' basis for charging that the conduct of one
Applicant can be chargeable against other CAPCO members dedicated to the
alleged exclusionary objectives of the group.
·In conclusion, we hold:
, *We have, of course, inherent authority to prevent 'duplicative and repetitious
cross-examination. 10 CFR Section 2.718(e}; Section 2.7S7(b}(c}(d}.
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(1) That it is Applicants alone who seek to characterize the case being made
against them as essentially one of "conspiracy." This error originated as early as
telephone conference call of November 14, 1975.* The board, however,
immediately corrected Applicants in their misapprehension that the Board made
any characterization as to the nature of these proceedings.t
(2) To the extent that "conspiracy" has been singied out as an element in
the "situation" alleged in these proceedings, Applicants have received more than
adequate notice of what acts and practices other parties contend contributed' to
the conspiracy and the circumstances surrounding the formation of the
conspiracy.
(3) Our conclusions with respect to the adequacy of notice have been borne
out by' our observations of the conduct of these proceedings during the first
several weeks thereof.
(4) Applicants are in error as a matter of law with respect to a substantial
portion of the argument they presented in support of the relief they request.
The errors of law are so fundamental and so extensive with respect to
contentions of essential similarity between "conspiracy" and all other forms of
joint action or restraints of trade, and "conspiracy" and monopolization or
combinations to monopolize as to render prolonged discussion unrewarding and
unnecessary. See citations in Section 3, infra.
For all the foregoing grounds, Applicants' Motion is hereby denied.
ATOMIC SAFETY AND
LICENSING BOARD
John M. Frysiak, Member
Ivan W. Smith, Member
Douglas V. Rigler, Chairman
Dated at Bethesda, Maryland
this 9th day of February 1976.

·"He [the Chairman) added that this proceeding involves ajoint applicant for a nuclear
facUity [and it therefore was a general conspiracy case 1, ••• "
tCorrection dated November 19, 1975, to minutes of conference call of November 14,
1975.
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UNITED STATES OF AMERICA
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ATOMIC SAFETY AND LICENSING BOARD

Robert M. Lazo, Chairman
Lester Kornblith, Jr., Member
J. Venn Leeds, Jr., Member

Docket Nos. 50-461
50-462

In the Matter of
ILLINOIS POWER COMPANY

February 20, 1976

(Clinton Power. Station,
Units 1 and 2) .

Messrs. Peter V. Fazio, Jr. and Christopher B. Nelson,
Chicago, Illinois, for the applicant, Illinois Power Company.
Mr. Robert W. Dodd, Champaign, Illinois, for the jOint
intervenors, Salt Creek Association, et al.
Mr. Charles A. Barth, for the United States Nuclear
Regulatory Commission.

Upon application for construction permits for Clinton Station, Units 1 and
2, the Licensing Board issues its initial decision, making determinations ·of fact
and law, and authorizing the issuance of construction permits for both units:
TECHNICAL ISSUES DISCUSSED: use of austenitic stainless steel.

INITIAL DECISION
(Construction Permit)

I. PRELIMINARY STATEMENT
On October 30, 1973, pursuant to Section 103 of the Atomic Energy Act of
1954, as amended, the Atomic Energy Commission, the predecessor of the
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Nuclear Regulatory Commission, (Commission); docketed the Application of
the Applicant to construct 'two nuclear reactors designated as the Ointon Power
Station, Units 1 and 2, to be located in Harp Township, DeWitt County, Illinois.
The proposed plant will consist of two identical boiling water reactors, each with
a gross electrical p'ower output of approximately 991 megawatts and a thermal
power rating of 2,894 megawatts thermal.
,
This proceeding involves the radiological health and safety considerations
specified in the Notice of Hearing on Application' for Construction Permits
("Notice of Hearing") published in the Federal Register on December 7, 1973
(38 Fed. Reg. 33789).
On May 28, 1975, a notice was published in the Federal Register (40Fed.
Reg. 23123) setting the date for the convening of an evidentiary hearing on
environmental and site suitability matters. The hearing was held in Clinton and
Champaign,.' Illinois, between June 17 and July 3, 1975, and involved the
consideration of contested environmental issues as well as those issues specified
in the Notice of Hearing. On September 30, 1975, this Board issued its Partial
Initial Decision: Environmental and Site Suitability Determinations ("Partial
Initial Decision"), which resolved those issues (LBP-75-59, NRCI-75/9 579·630).
The Partial Initial Decision constitutes a portion of this Initial Decision.
After a finding was made by this Board that the Clinton site was suitable
from the standpoint of radiological health and safety considerations, pursuant to
10 CFR §50.l0(e)(2), the Commission's Director of the Division of Reactor
Licensing issued ,to Applicant a Limited Work Authorization ("LWA") noticed
in the Federal Register on October 9,1975 (40 Fed. Reg. 47544). '
On December 17, 1975, the Order Setting Evidentiary Hearing on Further
Health and Safety Issues was published in the Federal Register (40 Fed. Reg.
58517). This second phase of the hearing was held in Decatur, Illinois, on
January 7 and 8, 1976. At the hearing, the Applicant and the Regulatory Staff
of the Commission ("Staff') presented written lI:nd ,oral testimony on several
questions which had been raised by this Board and communicated to the parties
" .'
: .'
prior to the hearing.,
Although this proceeding is contested by the Salt Creek Associatiori, 61
named members and three individuals acting on their own behalf (collectively
referred to as the "Joint Intervenors"), all of the issues raised by the Joint
Intervenors in their Petition to Intervene which had not been withdrawn prior to
the environmental and site suitability hearing, were resolved in the Partial Initial
Decision of September 30, 1975. At the second phase of the hearing on
January 7 and 8, 1976, the Joint Intervenors presented no direct testimony on
any radiological health or safety, issues and conducted no cross examination of
"

,

I Reference herein to the "Commission" shall ~ea~ the Atomic Energy Commissio~ for
events occurring on or before January 18,1975, and the Nuclear Regulatory Commission for
events occurring thereafter.
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witnesses. Mr. Robert Dodd, counsel for the Joint Intervenors, and Mr. C. Lee
Baker, an individual intervenor and president of the Salt Creek Association,
made short statements for the record. In' addition, three litriited appearances
were made by members of the public. The State of Illinois, Department of
Public Health, Division of Nuclear Safety, expressed concern over the use of
type 304 stainless steel in some of the piping proposed to be used at the Clinton
Station. While the Applicant had addressed this issue in its PSAR (p. 5.2·16), the
Board asked the parties to provide a status report on the use of this material.
Additional evidence was received from both the Applicant and the Staff. The
Board has reviewed the record carefully and considered the comments of the
representative of the State of Illinois and the others who made limited
appearances in arriving at the conclusions reached herein",.
O
In its Partial Initial Decision, the Board held that the appropriate action tOo
be taken was the issuance of the construction permits for the facility subject to
specified coriditions for' the protection of the environment, contingent upon the
Board making appropriate findings as a result of the evidentiary hearing on
radiological health and safety issues. Although no radiological health and safety
issues were in controversy at this hearing, the Board will consider anod initially
decide, as issues in this proceeding, Items 1 through 4 specified below as Ii basis
for the issuance of construction p'ermits to the Applicant:
1. Whether in accordance with the pro~isions of 10 CFR §50.35(a):
(a) The applicant has described °the proposed design of the facilities
including, but not limited to, the principal architectural and engineering
criteria for the design, and has identified the major features or components
incorporated therein for the protection of the health and safety of the
, public;
,
"
0

0

0

(b) Such further technical or design information as may be required to
complete the safety arialysis and which can reasonably be left for later
consideration, will be supplied in the final safety analysis repo~t;
(c) Safety features or components, if any, which require 'rese~rch and
development have been described by the applicant and the applicant has
identified, and there will be conducted, a research and development program
reasonably designed to resolve any safety questions associated with such
"
features or components; and
(d) On the basis of the foregoing, there is reasonable assurance that (i) such
safety questions will be satisfactorily resolved at or before the latest date
stated in the application for completion of construction of the proposed
o
facilities, and (ii) taki(lg into consideration the site criteria contained in 10
CFR Part 100, the proposed facilities can be constructed and operated at the
proposed location without undue risk to the health and safety of the public.
00

0

0

0

,

0

0

2. Whether the applicant is technically qualified to design and construct the
proposed facilities;
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3. Whether the applicant is financially qualified to design and construct the
proposed facilities; and
4. Whether the issuance of permits for construction of the facilities will be
inimical to the common defense and security or to the health and safety of the
public.
In addition, the Board raised several questions on its own initiative which were
addressed by the parties and are discussed herein.
The record in this construction permit proceeding consists of all material
pleadings filed by the parties, the transcripts of the prehearing conferences of
April4, 1974, and April 29, 1975, the transcripts of the evidentiary hearings
held between June 17 and July 3, 1975, and on January 7 and 8, 1976, and the
exhibits submitted by the Applicant and Staff at those evidentiary hearings
including the five supplementary exhibits submitted by the parties after the
close of the evidentiary hearing on environmental matters. The January 1976
hearing on radiological health and safety matters has been considered a
continuation of the June-July 1975 hearing on environmental matters and site
suita bili ty.
We have referenced in this decision the Applicant's and Staffs exhibits as
they were numbered' in the evidentiary hearing. A list of all exhibits, except
those attached to the prepared testimony of individual witnesses, appears in the
Appendix attached hereto. [The Appendix is omitted from this publication but
is available at the NRC's Public Document Room, Washington, D. C.] Since the
environmental hearing, the Staff has issued its Supplement No.1 to the Safety
Evaluation Report (Staff Exhibit 7 hereinafter referred to as the "SER
Supplement"), and the Applicant has submitted Amendments 31,32, and 33 to
its Preliminary Safety Analysis Report (Applicant's Exhibit 2, hereinafter
"PSAR") and Supplement 6 to its Environmental Report (Applicant's Exhibit 3,
hereinafter "ER"). For purposes of this Initial Decision, when we refer to
Applicant's PSAR and ER, we refer to those documents as amended through
January 7, 1976, the date of the commencement of the hearing on radiological,
health and safety considerations.
, Proposed Findings of Fact and Conclusions of Law were submitted by the
Applicant and the Staff but not by the Joint Intervenors.. The Staff supported
the Application. Any proposed findings of fact or conclusions of1aw submitted
by the parties hereto which are not incorporated directly or inferentially into
this Initial Decision, are herewith rejected 'as being unsupportable in law or fact,
or as being unnecessary to the rendering of this Initial Decision.
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II. FINDINGS OF FACf-HEALTH AND SAFETY
A. DESCRIPTION AND SAFETY EVALUATION OF THE FAOLITY

1. The proposed facility is to be located on an irregular U-shaped site of
approximately 13,800 acres at the confluence of North Fork Salt Creek and Salt
Creek in DeWitt County in central Illinois. The city of Clinton is approximately
six miles west of the site. The Board, which has previously made detailed
findings of fact describing the Clinton site in its Partial Initial Decision dated
September 3D, 1975 (LBP-75-59 at 'RAI-75/9 579), has now considered the
additional material and Staff analysis presented in the SER and SER
Supplement, including the Staffs analysis of offsite radiation doses resulting
from routine releases, and additional evidence presented by the Staff and
Applicant at the safety hearings, and finds no reason to alter its previous findings
that the proposed site is a suitable location for two nuclear power reactors of the
general size and type proposed from the standpoint of radiological health and
safety considerations under the' Atomic Energy Act and the rules and regulations
of the Commission. The Board has further considered the characteristics of the
site in light of the particular design proposed and finds that the Clinton site and
the facility design conform to the requirements of 10 CFR Part 100 for
operation of the reactors at their design power level.
2. Each of the Clinton units will use a single cycle, forced circulation, boiling
water reactor (BWR-6) and a vapor suppression type of containment (Mark III),
both of which are based on designs introduced by the General Electric Company
in 1972 and are adequately described in the Staffs SER and SER Supplement.
3. The PSAR contains a description and safety assessment, of the site and of
the preliminary design of the facility, a description of the quality assurance
program to be applied to the deSign, fabrication, construction and testing of the
facility, and a preliminary plan for the Applicant's plant organization, training of
plant personnel, and conduct of operations at the plant.
4. The Staff has performed a technical review and evaluation of the
information and data submitted by the Applicant in the Application and the
PSAR and their subsequent amendments. As a result of this review and its own
independent analysis, the Staff issued the SER and, subsequently, the SER
Supplement.
5. The SER and SER Supplement analyzed and evaluated the characteristics
of the site and its environs, including nearby population centers, geology,
demography, meteorology, hydrology and seismology; the design, fabrication,
construction, testing criteria and anticipated performance characteristics of the
facilities, structures, systems and components important to safety; the response
of the facility to various anticipated operating transients and to a broad
spectrum of postulated accidents, including design basis accidents; the Applicant's engineering and construction organization and the plans for the conduct
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of operations, including the technical qualifications of. operating and technical
support personnel; the measures taken for industrial security; the planning for
actions to be taken in the event of an accident that might affect the 'general
public; the design of the several ,systems provided for control of radioactive
effluents and management of radioactive wastes from the plant; the Applicant's
quality assurance program; and the financial qualifications of the Applicant to
design and construct the facility. "
;
" 6. The Advisory Committee on Reactor Safeguards has completed its review
of the applicatiori and in 'its letter' of 'April 8, 1975,' to the Commission
concluded that if due consideration is' given to certain matters which can be
resolved during construction, the proposed facilities can be constructed with
reasonable assurance that they can be operated without undue risk to the health
and safety of the public (SER Supp., App. J). The Staff has considered the
comments and recommendations of the ACRS and addressed theCornn1ittee
statements in the SER Supplement (SER' Supp., § 18).
7. Each of the Clinton Power Station units will use the recently develope'd
8 x' 8 fuel assembly design. The smaller diameter rods, with lower linear heat
generation rate and thicker cladding of the 8 X 8 fuel assembly design, resul i in
increased engineering safety margins, when compared with the '/ X 7 fuel
a'ssemblies of previous reactor designs.
.
,
8. In response to the Board's inquiry regarding experience with 8 X 8 fuel
assemblies, a witness for the NRC Staff testified that to date no commercial
power reactors had been loaded and operated exclusively with 8 X 8 fuel
assemblies. However, the cores of two plants, Monticello and Vermont Yankee,
contain 95% and 89% respectively of this assembly type. The testimony of the
witness further established that 8 X 8 fuel assemblies were loaded in no less than
9 BWR operating plants at this time: Applicant also presented a witness who
testified that the latest available data show that of the 116 fuel assemblies in
their third cycle and 565 in their second cycle, none have shown any signs of
leakage after extensive tests have been run. This witness also indicated that,
including those 8 X 8 assemblies in their first cycle, 'there are now 2,044 8 X 8
subassemblies in these nine operating BWRs. Accordingly, the Clinton Station
design' utilizing 8 X 8 fuel assemblies is acceptable at the construction pe~it
.
I.
'
stage.
9. In the SER, the Staff noted that the application of 10 CFR Part SO,
Appendix K to the 'CPS was not compfete. (SER §4.2.I). In Amendments 30
and 31, dated May 2 and June 13, 1975, the Applicant 'submitted a LOCA
analysis. The Staff reviewed the evaluation of ECCS performance submitted by
the Applicant, and conclude that the evaluation was performed wholly in
conformance with the requirements of 10 CFR 50.46(a),' and Appendix K. The
CPS ECCS performance assures conformance with: (1) the peak cladding
o
temperature limit of 2200 F, (2) the maximum cladding oxidation limit of 17%
of total cladding thickness before oxidation,' '(3) the maximum hydrogen
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generation core wide limit of 1% of the total metal in the cladding surrounding
the fuel, (4) the core 'geometry remaining amenable to cooling, and (5) the
long-term cooling requirement of maintaining acceptable core temperatures and
decay heat removal. (SER Supp. pg. 6-16). The Board has reviewed the Staff
analysis set forth in the SER and SER Supp. and concurs with the Staffs
conclusions'.
10. The Board has considered the Application, the PSAR and amendments
thereto, and the SER and supplement thereto; and' finds that the Staffs
technical review and safety evaluation is adequate and comprehensive. Accordingly .. the Board hereby incorporates by 'reference the conclusions reached
by the Staff in the SER and Supplement thereto, and the Staffs conclusions
regarding compliance by the Applicant with'IO CFR 50.46, AppendixK'of 10
CFR SO, except insofar as they may be modified by the findings made by the
Board in this Initial D e c i s i o n . '
,
B. TECHNICAL QUALIFICATIONS, QUALIlY ASSURANCE AND ' ,
MANAGEMENT
11. The PSAR describes the organization of the Applicant, identifies its
architect-engineer, 'principal, contractors and its technical consultants, and
describes their background and qualifications. The nuclear steam supply system
and turbine will be designed and built by the General Electric Company. Sargent
and Lundy is .the architect.engineer and Baldwin Associates is the general
contractor. Baldwin Associates, a joint venture of fo~r pariners~ each of which
,has cOl-porate or individual experience and ex'pertise in the construction of
nuclear facilities, will act as the constructor of the Clinton Power Station. The
partners to the joint venture are Power Systems, Inc., Fruin-Colnon Contracti~g
Company, Kelso-Burnett Electric Co. and McCartin-McCauliffe Mechanical
Contractor, inc. ,Power Systems, Inc. is th~, sponsor of 'the joint venture.
Mr. George Gandsey, Executive Vice President-Operations' at' Power Systems
testified to the corporate and individual expertise and nuclear experience of the
partners to the jo'int venture (Gandsey, pp. 4-6 'following Tr. 2170). Personnel of
Baldwin Associates have worked with both fossil and nuclear plants and are
familiar with applicable ASME code~.'
,
12. The Staff reviewed and assesse,d the organization of the Applicant and
the technical qualifications of the Applicant, its architect-engineer, nuclear
steam supply system contractor, and principal contractors and technical
'consultants 'and concluded 'that they were technically qualified to design and
'construct the CPS. (SER § § 13 and 21 and SER Supplement § 13).
13. The Board concludes' that the Applicant, together with its principal
contractors and technical advisors, is technically qualified to design and
'construct the proposed facility. '
14. A description of the quality assurance program of the Applicant is
contained in Chapter 17 of the PSAR. The NRC Staff reviewed the quality
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assurance programs of the Applicant and its principal contractors and concluded
that it complies with the requirements of 10 CFR Part 50, Appendix Band
Regulatory Guide 1.28 and is acceptable for design, procurement and construction. (SER § 17.7 and SER Supplement § 17).
15. The Applicant's corporate organization provides that the responsibility
for construction rests with the manager of construction who reports to one
Vice-President, (SER, p. 13-1; Koch, p. 3 folloWing Tr. 2285). The responsibility
for plant engineering, nuclear engineering, nuclear operations and quality control
lies with the Manager of Nuclear Projects who reports to a different
Vice-President, (SER, p. 13-1; Koch, p. 3 folloWing Tr. 2285). The SupelVisor of
Quality Assurance, reports to the Manager of Nuclear Projects but has a direct
line of communication to both Vice-Presidents. At the request of the Board, the
Applicant's Manager of Nuclear Projects, Mr. Koch, and the two Vice-Presidents,
Mr. Gerstner and Mr. McHood, were questioned by the Board regarding the
organizational structure within the Company, the technical support which is
planned to be attached to the Clinton Station, and Applicant's commitment to
its quality assurance ("QA") program (Tr. 2287-2317).
16. At the request of the Board, the NRC reactor inspector, James W.
Sutton, Jr., appeared and testified. Since the application was docketed, five
inspections were made by the NRC Region III, Office of Inspection and
Enforcement. Those inspections included, among other matters, a review of the
Applicant's quality assurance program. Mr. Sutton found the Applicant to be
cooperative and responsive to matters raised by the NRC inspectors and testified
that there were no unresolved matters regarding Applicant's QA program. He
also stated that he has never had any problem in having access to top
management.
17. Based upon the description contained in the PSAR, the NRC Staff
analysis set forth in the SER and SER Supplement, and the Board's questioning
of witnesses presented by the Applicant and the Staff, the Board concludes that
the Applicant's quality assurance program complies with the applicable NRC
regulations and Regulatory Guides. In addition, the record shows that the
Applicant is cognizant of the importance of a sound quality assurance program,
both to itself, the NRC, and the public at large.
C. RESEARCH AND DEVELOPMENT REQUIRED
18. The research and development programs applicable to the Clintcn Power
Station, which are to be conducted by the General Electric Company, are
described in Section 1.5 of the PSAR. At the Board's request, the Applicant
provided a status report of these programs at the Health and Safety Hearing
(Koch, pp. 8-10 following Tr. 2285).
19. The Staffhas concluded that the test programs outlined in the PSAR will
be performed on a timely schedule and that in the event the results of any of
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these programs are not successful, appropriate restrictions on operation can be
imposed or a proven alterna'te design can be utilized to protect the health and
safety of the public (SER Supplement, p. 1-4).
20. In addition to these test programs, GE is presently conducting a large
scale test program to verify the performance characteristics of the Mark III
containment. Several phenomena have been identified in the Stafrs review of
the Mark III containment that could result in dynamic loading of structures
located in and above the suppression pool. They are related to (I) pool response
to the loss·of-coolant accident (LOCA), and (2) pool response due to relief valve
operation, generally associated with plant transient conditions. (SER Supplement p. 6-4).
21. Following a LOCA in the drywell, the drywell atmosphere will be
compressed due to blowdown mass and energy addition to' the volume.
Following vent clearing an air/steam/water mixture will be forced from the
drywell through the vent system and injected into the suppression pool,
approximately 7-10 feet below the surface. The steam component of the flow
mixture will condense in the pool, while the air wiII be released in the pool as
high pressure bubbles. The continued addition and expansion of-air causes the
pool volume to swell resulting in an acceleration of the surface vertically
upward. Due to the effect of buoyancy, air bubbles will rise faster than the pool
water mass and will eventually break through the swollen surface and relieve the
driving force behind the pool. Due to the dynamiCS of vent clearing and vent
flow and the vertical motion of the pool water mass, structures forming the
suppression pool boundary, structures located within the' pool, and structures
located above the pool could be subject to hydrodynamic loads.
22. Pressure waves are generated within the suppression pool when, on first
opening, relief valves discharge high pressure air and steam into the pool water.
This phenomenon is referred to as relief valve vent clearing loads which are
imparted to pool retaining structures and structures located within the pool.
These same structures can also be subject to loads which accompany extended
relief valve discharge into the pool if the pool water is at a low temperature. This
effect is known as steam quenching vibrations.
23. Subsequent to the issuance of the SER and the ACRS letter on Clinton,
the Staff evaluated as part of its post-CP effort those design loads for structures
located within and above the suppression pool which were used in the Grand
Gulf docket. In the Matter of Mississippi Power & Light Company and Middle
South Energy, Inc. (Grand Gulf Nuclear Station, Units 1 and 2), Docket
Nos. 50-416 and 50-417. The Staff concluded that in some instances the design
loads were inadequately 'substantiated by test data or were based on what the
Staff considered to be a nonconservative interpretation of test data (SER
Supplement p.6-5). Accordingly, in order to assure that the results of the
ongoing GE test program in the area of pool dynamics are properly factored into
the Clinton design, the Staff has required that this be resolved prior to the
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initiation of the construction of the affected components and structures. The
Staff,. therefore, set forth specific design criteria which it would find acceptable
for the construction permit state of review (SER Supplement, pp. 6·5 through
6·9). The criteria include load profiles and associated time histories which the
Staff found acceptable based on its review of the GE test program to date. The
criteria were developed based on Grand Gulf design (which also has a Mark III
containment) and represent a feasible approach for the functional requirements
of a containment capable of sustaining the pool dynamic loads. The Grand Gulf
design for suppression pool loads has been reviewed and approved by the NRC
Staff (Tr.2241·2). The Applicant has. agreed to follow. these criteria as
interpreted by the Staff in the design of the Clinton Station (letter .dated
January 6, 1976 following Tr. 2094). This commitment provides assurance that
all affected structures will be designed to load profiles and associated time
histories which are substantiated by. adequate test data· and which. provide,
appropriate .design margins for loads that might be experienced during
postulated transients and accidents. We find the Applicant's commitment in this
respect acceptable.
24. Since the .publication of the Clinton. SER Supplement, the Staff has
issued a safety evaluation report for the GESSAR·238 NI (Report No. NUREG·
75/110) in .December. of 1975. ,That safety evaluation report gave the latest
status report of the containment tests (GESSAR Safety Evaluation Report,
§6.2.1.6 cited by 'Burwell following Tr. 2192). The' results of these data have
been'. reported in. "Mark III Confirmat.ory Test Program Progress Report"
NEDM·I0848 and "Mark III. Analytical Investigations of Small Scale Tests
Progress Report" NEDM·I0976 (Burwell, p. 1 following Tr. 2192). The Staff
considered the Mark IIUesting to be confirmatory in nature but will require that
the' tests be completed prior to the issuance of the first operating license for a
Mark III plant (GESSAR SER, §6.2.1.6; Burwell, pp. 1·5 follOWing Tr. 2192).
Adequate design bases exist for these generic items and detailed designs can be
developed in these areas based on existing engineering technology. "
: 25. Because of certain design changes in the instrumentation and controls for
the Clinton Power Station which are proposed to be made by GE for GESSAR
238NI (Docket No. STN 50447), the, Staff has not completed its review of
design changes relating to (1) a revised control rod position detection and
indication system; (2) a method of increasing the negative reactivity insertion
rate during a reactor trip; (3) changes to the reactor control system to operate,
the control rods in groups rather than individually; and (4) a revised rod pattern
control system. The Applicant has agreed to accept: the Staffs generic review
and modifications found acceptable in the GESSAR Docket (SER Supplement,
§ 7.1). The present schedule calls for a decision on these alternatives and a
preliminary design approval in July.of 1976 (Kane, p. 1 following Tr.2241),
which is well in advance of the time that manufacturing commitments would
have to be made for the equipment (Tr. 2250).
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26. The Board, inquired: regarding' completion of review of the" main
steamline isolation valve leakage control system (MSIVLCS) as a post·CP item.
Mr. Chu·yo liang, a systems engineer"in the Auxiliary and Power Conversion
Systems Branch of the Division of Technical Review of the NRC Staff, testified
that Amendment 28 of' the Ointon PSAR describes the proposed MSIVLCS
which "essentially meets" the required design criteria and that the proposed
system Is feasible. The Board' further inquired regarding the Stafrs definition of
the term "essentially meets\'. Mr. Spottswood Burwell, the Staff project
manager, testified that the Staff had not reviewed design details of interlocks to
prevent inadvertent operation of the MSIVLCS, but that there were no technical'
problems in designing and putting in the interlocks. Mr. Burwell.further testified
that there was a known solution to the problem that could be employed. The
Board agrees with the Staff that the Applicant has provided sufficient MSIVLCS
design 'information and criteria to satisfy the requirements for issuance of,a
construction permit and that further design details "may be completed after the
issuance of the Construction Permit. The Staff will review those "further design
details priodo the issuance of an Operating license. The Board concludes that
the proposed design of the reactor, coolant system by the Applicant, and the
analysis thereof. by the NRC .staff are adequate for the protection of the health
' ',; I
"
" "
and safety of the pUblic.
27. Based upon ,the evidence 'of the Applicant and the Staff that the scope
a"nd schedule of the various research and development programs are adequately
designed to accomplish" their respective' objectives" on a timely basis for the
facilities, the Board concludes that the Applicant has met the requirements of
10 CFR50.35(a) in regard to the needed R&D "programs.
j;

D: FINANCIAL QUALIFICATIONS

:' ..

,

i I

'\ 28. The, Applicant is ~ public ,ut~ity incorP~r~ted in the State of lllin~is and
engaged in the generation, transnussion, distribution and sale of electric 'energy
and the distribution and sale of natural gas in the State of lllinois. Applica"nt's
service territory covers approximately 15,006 square miles in northern, central
and southern Illinois and includes approXIm'ately 475,000 electrical custo'ffiers
and,354,OOOgas,customers(DaviesEx.4foilowingTr.2107).
'" ' ":,
29:'The Applicant' oriwnally estiimitedthe cos~ of the nuclear production
plant.for both facilities to be 806 mIllions of dollars and the NRC ,Staff, utilizing
CONCEPT, a cost estimation program developed by' Oak Ridge National
Laboratory, estimated 863 millions of dolia~s (SER p. 20.2). When the, SER
Supplement was issued in December 1975, the'se 'estimates had 'grown to 1.052
",' ' ,,"
and 1.247 millions of dollars (SER Supplement page 20.2):
30. The construction" cost data' was revised at the safety hearing , o~
JanuarY 7, 1976. Applicant pn;s~nted ',th~' testimony, or'Mr. NeW!on F. Tru,e:
Head of the S&L Estimating Division, who testified that based 'upon a July,
I

J

•

,

I,

'.

' . '

•

145

' .

'

1975 estimate (completed ten months after the estimate relied upon in the SER
Supplement) the current estimated cost of the plant is $1,300,090,000.
Including the cost of the land at $12,400,000, the total cost of the project
would be $1,312,490,000. (True, pp. 4-6 following Tr. 2104).
31. Mr. Davies, a Vice President of the Applicant, testified to the financial
ability of the Applicant to raise an estimated $1.3 billion of outside financing
over the next 10 years (Davies, p. 3 following Tr. 2107). This estimate relates to
the Company's total requirements and is not limited to the Clinton Power
Station (id., at p.4). Mr. Davies assumed, in estimating the amount of outside
financing required during this ten year period, that the present 10% investment
tax credit would be extended through the end of 1984 and that the Company
would be granted reasonable increases in its electric rates from time to time
during the same period amounting to an average annual increase of approximately 5% and an increase in gas rates amounting to an average of approximately
2% annually (id. at p. 5; Tr. 2110).
32. In estimating the amount of securities to be issued, Mr. Davies assumed a
capitalization of 50-52% in the form of first mortgage bonds, 12% to 14% in
preferred stock and the remainder represented by common stock equity. Over
the ten year period from 1965 to 1975, the Company's total capitalization has
increased from $418,000,000 to $1,059,000,000, an increase of 153%. Based on
this history, both the Applicant and Staff found it reasonable to assume a 130%
increase during the coming ten year period could be achieved (Davies, pp. 5
through 8 following Tr.2105; Tr.2161-62). Mr. Davies testified that in' his
opinion Applicant should be able to market the necessary securities. In a
depressed market, Applicant was able to market both common stock and bonds
in the summer and fall of 1974 when market conditions were highly adverse
(Davies, pp. 9-10 following Tr. 2105). Applicant's bonds are rated AA by both
Moody's Investor Service and Standard & Poor's Corporation, which is next to
the highest rating issued by both of these rating agencies (Davies id. at p. 10;
Tr.2157-9).
33. Information presented by Mr. Davies for the 12 months ended
September 30, 1975 indicates that with reasonable' assumptions regarding rate
increases in the next '10 years, the Applicant is iri good financial condition (see
'Davies Ex. 5 following Tr. 2107). ,The Staff has reviewed Applicant's updated·
cost estimates and financial analysis and has found that Applicant is in a superior
financial condition (Tr.2158-9). The Board has examined the evidence in the
. '
record and concurs in the Stafrs finding.
, 34. In response to Board inquiry; the NRC Staf(updated its review of the
Applicant's financial qualifications at the safety hearing. Mr. Petersen, on behalf
of the NRC Staff, testified that the Applicant has reasonable assurance of
obtaining the funds necessary to complete the design and construction activities
under the permits. Although there are no absolute criteria that can'be used now
to assess the success a company will have financing its construction program over
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an uncertain future period, the Staff considered a number of factors, including
the rate of return on average common equity, the market-book ratio of common
stock, interest coverages, and bond ratings. Applicant's rate of return on average
common equity increased from 11.3% in 1974 to 13.6% for the 12 months
ended September 30, 1975, substantially above the 1974 industry average of
approximately 10.5%. The market-book ratio of common stock increased from
.88 to 1.13, indicating an improvement in the investment attractiveness of the
company's common stock. The number of times' total interest charges were
earned increased from 3.14 to 3.73 over the same period. The 1974 industry
average was 2.6. Applicant's first mortgage bonds are rated AA (high grade
bonds) by both Moody's and Standard and Poor's. The above factors reflect
favorably on the Applicant's ability to market its debt and equity securities, an
important source of funds for its construction program and were considered
together with our assumption of rational regulatory policies' and viable capital
markets.
35. Continuing improvement in earnings supports the Applicant's ability to
provide internally-generated funds for the construction program. Operating
revenues increased from $313.6 million for the 12 months ended September 30,
1974, to $396.9 million for the 12 months ended September 30, 1975. Net
income increased from $40.6 million to $58.3 million and earnings per average
common share increased from $2.07 to $2.88 over the same period. Cash
earnings available for common stock (defined as net income after preferred
dividends, plus depreciation, deferred income taxes, and minus the allowance for
funds used during construction) increased from $77.2 million to $106.2 million
(or from $4.79 to $5.99 per average share of common stock) over the same
period, which indicates adequate coverage of the Applicant's common dividend
of $2.20. This comparison between earnings available for common stock and the
common dividend indicates that a substantial portion of internally-generated
cash is available for construction expenditures. It is also a positive factor in the
marketability of the Applicant's securities. (Tr. 2196 et seq.)
36. The Board concludes from the information and analysis in Chapter 20 of
the SER and SER Supplement and from the evidence provided at the safety
hearings by Messrs. Davies and Petersen that there is reasonable assurance that
the Applicant is financially qualified to design and construct the Clinton Power
Station.
E. COMMON DEFENSE AND SECURITY
37. The activities to be conducted under the construction permits will be
within the jUrisdiction of the United States. All of Applicant's directors, and
principal officers are citizens of the United States, and the Applicant is not
owned, domiqated or controlled by an alien, a foreign corporation, or a foreign
government. The activities to be conducted do not involve any restricted data,

147

but, the Applicant has agreed to safeguard any such data which might become
involved in accordance with the Commission's Regulations. The Applicant
rely on obtaining fuel from sources of supply available for civilian purposes, so
,that no diversion of special nuclear material from military purposes is involved.
Therefore, the Board finds that the issuance of construction permits for, the
Clinton Power Station will not be inimical to the common defense and security.

will

F. RADIOACTIVE WASTE MANAGEMENT SYSTEMS
J 38. Du'ring routine operation of the facilities, small qua~tiiies of radi~active
materials 'will be released to' the environment. Treatment 'will be ,provided for
those effluents by the radioactive waste manage'ment' system,' which will be
design'ed to provide for the control, handling and treatment 'of radioactive liqUid,
gase'ous 'imd solid wastes: The liqUid waste system will process liquid streams
such' as equipm~nt drains,coolant leakage, conde~sate' demineralizer'regenerant
liquids, decontamination and laboratory waste liquids, and laundry and shower
waste water, utilizing evaporation, demineralization, and filtration for removal
'of 'radioactive material, chemical impurities and particulates. The 'treated liquid
waste will be recycled for reuse if the plant water balance requires makeup and if
the water quality is adequate. Gaseous wastes from the'~ain condenser offgas
'system, and 'from vents and'ieakage from"equipment handling radioactive
rmiterials will be treated for radioactive material removal by filtnition,
'ab'sorption; and holdup for radioactive decay. The treated gas streams 'Will be
released to the environment through' roo'f vents. Solid wastes will consist of
waste materials such as contaminated clothing, evapomt~r bottoms, deininer~
ize'r resins and discarded radioactive components and tools. Treatment will
consist' of solidification, packaging, onsite storage for decay'~ and shipping to a
licensed burial site.
39: Section 3.5 of the FES describes the various waste treatment systems to
be utilized at the dintonfacility. The- NRC Staff has reviewed Amendments 30
and 32 to the PSAR. These Amendments indicate that'the desIgn of the liquid,
gaseous 'and solid radwaste systems wilt' conform to the design guidance given in
Branch T~chnical Positio'n ETSa No. 11·1 (ReviSion 1). See Appendix G
'(reVised) of the SER Supplement.
the basis of 'these amendment6, the Staff
'found the systems to be acceptabie. (SER Supplement §'§ 11.2, 11.3, 1i .4). "
40. The Board has independently considered the design and performance ~of
the radioactive waste treatment systems proposed for CPS and, the NRC Stafrs
review thereof as set forth in the ER and PSAR, 'as amended, and in the FES,
SER and SER Supplement and has concluded that the systems conform to the
"
',:
Commission's requirements.

On

.

"
,

"

I,
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G. COMPLIANCE WITH APPENDIX I TO 10 CFR PART SO
. , 41.'On··Septe~be~ 4, 1975, the Commission a~ended Appendix I to 10 CFR
Part 50 by' addi!1g an annex to Section II.D2 to provide applicants which have
filed applications for construction permits for light·water-cooled·nuclear power
reactors which were'docketed on or after January 2, 1971,and prior to June 4,
1976, the option of dispensing with the cost-benefit analysis required by
Paragraph II.D of Appendix I. This option permits an applicant to design its
radioactive .waste manag'ement systems to satisfy the Guides on 'Design
Objectives. for Ilght-Water-Cooled Nuclear Power Reactors proposed in the
Concluding Statement of Position of the Regulatory Staff in Docket RM 50-2,
dated February 20, 1974. As indicated in the Statement of Consideration
included with that amendment, the Commission concluded that it was unlikely
that further reductions to radioactive material releases would be warranted on a
cost-benefit basis for light-water-cooled nuclear power reactors having radw~ste
systems and equipment determined to be acceptable under the proposed Staff
design objectives set forth in RM 50-2. The Commission's ,conclusion is based
upon its review of applications for, construction permits for light·water-eooled
nuclear' power reactors flIed and reviewed since 1971. The Commission further
concluded that boiling water reactors, such as CPS; that have radwaste systems
and equipment which meet the proposed StaiT design objectives in RM 50-2 will
'
meet the requirements of Section II.D of Appendix I.
42. In letters to'the Commission dated September 23 and October 3, 1975,
Dlinois Power Company chose tei comply with the annex to li.D of Appendix I
set forth in the September 4, 1975, amendment to Appendix I rather than
subnut a cost-benefit analysis as required by Paragraph II.D. I ,
.
43. At the time of the' environmental hearings, June-July 1975,' the' NRC
Staff had not completed its' development of guides' for implementation of
Appendix I. Therefore, at the environmental hearings the Staff presented a
worst-possible case (Tr.1972 and following) which concluded (a) that the',
benefit-cost balance would not be significantly altered by applYing Section n.D
to Appendix I to CPS and (b) that it was likely that the Stafrs final assessment
would have an even smaller effect upon the benefit.:...cost balance (PID-Environ,
mental, NRCI-75/9 at 612 through 6 1 5 ) . '
44. Since July 1975 the Staff has developed new" calcula tiona} :models
(source terms, pathways, cost or' equipment, installation and servicing, etc.)
based upon more recent operating data. Based upon information p~ovided by the
Applicant in letters dated September 23 and October 3, 1975, the eqUipment
described in th~ PSAR, more recent experience. with BWRs, and changes in
calculational models, the Staff generated new liquid and gaseous source ter~s
and reanalyzed CPS to determine compliance with Appendix I. These new values
"

.
240 Fed, Reg. 40816.

149

'

"

"

differ from those given in FES Tables 3.4 and 3.5 and from those given at the
environmental hearings (Cardile Table I, following Tr. 1970), (SER Supp. 2-2).
45. Included in the Staff analysis are dose evaluations of three effluent
categories: (I) pathways associated with liquid effluent releases to the Salt
Creek, (2) noble gases released to the atmosphere, and (3) pathways associated
with radioiodines, particulates, carbon-I4 and tritium released to the atmosphere. The details of the Staffs final assessment to determine compliance with
Appendix I are set forth in Appendix L to the SER Supplement.
46. Since the Guides on Design Objectives apply to all light-water-cooled
reactors at a 'site, it is necessary to compare the total dose from Units 1 and 2
with the Design Objectives contained in the Concluding Statement of Position of
the Regulatory Staff. 'fables L-3 and L-4 of the SER Supplement provide a
comparison of the calculated doses, with the design objectives of Sections IIA, B
and C of Appendix I and the proposed NRC Staff design objectives set forth in
RM-50-2 (SER Supplement pages 2-3).
47. The Board finds that NRC Staff evaluation demonstrates that the doses
associated with the normal operation of the Clinton Power Station, Units 1 and
2, meet the design objectives of Sections II.A,. n.B and II.C of Appendix I of
10 CFR Part 50, and that the expected quantity of radioactive materials released
in liquid and gaseous 'effluents and the aggregate doses meet the design objectives
'
set forth in RM-50-2.
48. The Board further finds that NRC Staffs evaluation shows that the
Applicant's proposed design of Units 1 and 2 satisfies the criteria specified in the
option provided by the Commission's September 4, 1975, amendment to
Appendix I and, therefore, meets the requirements of the annex to Section II.D
of Appendix I, 10 CFR Part 50. The Board further finds that compliance by the
Applicant with Appendix I will have no effect upon the benefit--cost balance.
The Board's finding. in this paragraph and the discussion in paragraphs 42
through 47 herein, amend, modify, and replace the Board's previous findings as
set forth in the PID-Environmental, NRCI-75/9 pages 613 through 615,
excepting the last paragraph on page 615 which is concerned with accidents.
49. Based upon the systems and equipment described in the FES, SER and
PSAR and upon NRC Staff calculations set forth in the SER Supplement, the
Board finds that the Applicant's radioactive waste management system is capable
of reducing effluents to levels as low as is reasonably achievable and is in
compliance with 10 CFR Part 20 and 10 CFR §50.34{a) as defined in
Appendix I to' 10 CFR Part 50, as further modified in 40 F.R. 40816,
September4, 1975. The Board also finds that neither the cost of compliance
with Appendix I nor the radiation doses that may result from plant operation
would significantly alter the results of the Board's previous review of the
cost-benefit analysis.
50. Based on our review of the documentation and testimony related to the
design of the facilities in this proceeding as discussed above, including the
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supplied in response to the Board's requests for Staff testimony at
the hearing, the Board finds that the design of the CPS facility can be completed
and that it can be constructed and operated in compliance with, the general
design criteria set forth in 10 CFR Part 50, Appendix A and all other relevant
regulations without undue risk to the health and safety of the public.
H. USE OF TYPE 304 STAINLESS STEEL
51. At the opening of the safety hearings, the State of Illinois Department of
Public Health, by Gary N. Wright, made a limited appearance 3 during which
Mr. Wright questioned the use of Type 304 stainless steel in the primary coolant
recirculation piping of CPS and the implications for plant safety and reliability.
In Mr. Wright's view, Reg. Guide 1.44 effectively precludes the use of Type 304
stainless steel in the primary coolant system of BWRs.
,
52. In response to the allegations of the State of Illinois, Mr. Spottswood
Burwell, the NRC licensing Project Manager, testified that in September 1974,
when the first of a series of cracks in the austenitic stainless steel piping of
modern boiling water reactors was found at Dresden Nuclear Power Station,
Unit 2, ·the Atomic Energy Commission instigated an extensive investigation to
evaluate the cause and extent and safety implications of the problem.4
53. Although cracks in piping systems have occurred many times in the past,
chiefly in austenitic stainless steel piping in BWRs, it was believed that the
problem had been corrected or substantially reduced by better control of
welding, contaminants and design in BWRs built after Dresden Unit 1.
54. In order to obtain further information the Nuclear Regulatory Commission in January 1975, formed a pipe cracking study group that included outside
consultants. General Electric also established a task group to investigate the
broader aspects of the problem and to make recommendations to operating
BWR facilities. The pipe 'cracking study group examined the various features of
the affected piping to assess the commonality or a discernible pattern in those
plants that experienced pipe cracking, as well as any indication of uniqueness of
plants that have not'been subject to pipe cracking. In that study they had the
benefit of a review of metallurgical examinations performed in laboratories on
several specimens that had developed cracks.
55. The pipe cracking study group concluded:
Significance of stress corrosion cracks.
A. Safety considerations. One of the major potential concerns about
cracking is that they may trigger an extensive failure leading to a loss of
coolant accident. Although rapidly propagating, brittle cracking has occurred
in pipes, none of these failures havt: been in austenitic stainless piping. It

3Tr.2066.
4Tr.2336.
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. should be emphasized that no previous cracking in nuclear systems has resulted
, ,in serious consequences. The relatively small leaks were identified either by the
leak, detection instrumentation· or by ,visual inspection.. Although total
severance due to ductile tearing has been demonstrated in the laboratory
testing, such failures of austenitic pipes in nuclear plants without prior leakage
is considered to be extremely unlikely. Safeguards such as emergency core
systems in containment are providedJ':l the design of the plant to preven~, such
an occurrence.
Concern has beerl expressed about the'safety aspects of the core spray piping
cracks, relating to the possibility that undetected cracks in this system could
cause failure 'of the ECCS system to function, should it be reqUired to operate
to mitigate the consequences of a LOCA. There is little basis for this concern.
The core' spray piping is normally subject to the operating pressure of the
primary system, and if called upon to function, the system will be at a lower
'. pressure as a result of the LOCA blowdown. Even ifleaking cracks were to be
. present, the core spray system should operate as expected, because the lower
, press'ure alone could not initiate further failure, and leakage through cracks
would be less at' the lower operating pressure of the ·core spray system
compared to, the n'ormal reactor cooling system operating' pressure. NUREG
.75(067, page 7 (Tr. pp. 2338 and 2339). '
I.

I

•

'

.

56. Mr. Burwell testified that Regulatory Guide 1.44 is not intended to
prohibit the use of Type 304 stainless steel, but instead is designed to prevent
the use of stainless steel that has become sensitized to stress corrosion during
welding. In reviewing the performance of the Clinton Power St~tion and the
application of Regulatory Guide 1.44, the General Electric Company and the
Applicant have. agreed to perform a test program which they believe wi!!
demonstrate that present welding procedures would not result in sensitization of
the Type 304 stainless steel. The' results of the GE test program, which is
described in the PSAR, page 5.2·16 c, are not yet available, therefore the Staff
has not at this time determined whether the alternative offered to the proposals
set forth in Regulatory Guide 1.44 will be acceptable. The resolution of this
matter will come from the results of the pipe cracking study group, the ACRS
recommendations, the GE test program and the continued efforts of the Staff
and its consultants.
57. The Board finds that the use of Type 304 stainless steel in primary
coolant piping of BWRs does not create a significant hazard consideration and
that the Commission's generic approach to resolving, or mitigating; the problem
:is appropriate. . .
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III. CONCLUSIONS OF LAW· ' :"

:)

1. The Board has reviewed the entire record.·of .this.'proceeding. The
Application and the proceedings thereon comply with the requirements of the
Atomic Energy Act of 1954, as amended, the National ,Environmental Policy
Act of 1969 ("NEPA'~), and the rules and regulations of the 'Commission. The
) Board affirms its prior conclusions that the .staffs NEPA review has been
adequate and that NEPA, Section 401 of the Federal Water Pollution Control
Act, and Appendix D to'lO CFR Part 50 have been complied with.'
2. The Board in sum'mary concludes that the application and the record of
the proceeding contain sufficient information and that the review of the
Application by the Staff has been adequate to support the specific conclusions
that follow.
'
We conclude that:
,
, A. In accordance with the provisions 0(10 CFR §50j5(a): I(I) The Applicant has described the proposed 'design ,'of the facility;
including, but not limited to the principal architectural imd engineering criteria
for the design, and has identified 'the major features or' components
incorporated therein for' the protection of the health and safety of the public;
(2) Such further technical or design information as may' be required to
complete the safety" analysis, and 'which can reasonably be' left for later
consideration, will be supplied in the fmal safety analysis report;' '
,
(3) Safety features or components, if any, which require research and
development have' been described by the Applicant; 'and the Applicant has
identified, and there will be conducted, a research'and development program
reasonably designed to resolve any safety question aSso'ciated: With' such
features and components; and
'
;, " , ," ~: ,:.' "
(4) On the basis of the foregoing, there is reasonabl~ assuiimce that (i) sudl
safety questions will be satisfactorily re'solved at or before the latest date
stated in the Application for completion 'of construction' of the proposed
facility, and (ii) taking into consideration the site criteria contained in 10 CFR
Part 100; the proposed facility can be constructed' and operated at 'the
proposed location without undue risk to the health and safetY-of the' pUblic. "

..

"

....

-

B. The Applicant is technically, qualified, to design and construct the
I

proposed facility.
C. The Applicant is financially qualified to design and construct the
proposed facility.
D. The issuance of permits for construction of the facility will not be
inimical to the common defense and security or to the health and safety of the
public.
E. Subject to the conditions set forth in the Partial Initial Decision, as
modified herein:
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(1) The Environmental 'review performed by the Staff (pursuant to the
National Environmental Policy Act of 1969) and set forth in the final
Environmental Statement has been adequate.
(2) Sections '102(2)(A), (C) and (D) of NEPA and Appendix D (10 CFR
Part 50) have been complied with.
(3) The Board has considered the fmal balance among conflicting Environmental factors, and has weighed the various benefits against costs, taking
account of the need for power, and the alternatives to the plant and certain of
its design featur~s. As a result, the Board concludes that these considerations
favor.the issuance of construction permits for the facility.

IV. ORDER
On the basis of the. Board's findings and conclusions in its Partial Initial
Decision and this Initial Decision, and pursuant to the Atomic Energy Act of
1954, as. amended, and the Commission's Rules and· Regulations, IT IS
ORDERED tlllit the Office of Nuclear Reactor Regulation is authorized to issue
to niinois Power Company permits to construct Clinton Power Station, Units 1
and 2 consistent with the terms of this Initial Decision, substantially in the form
of Attachments.A and B hereto. [Attachments A ~nd B are omitted from this
publication but ~re available at the NRC's Public Document Room, Washington,
D.CJ
,
,
The Construction PerTnits shall contain the conditions imposed by the State
of Illinois in the Certification issued by it pursuant to Section 401 'of the Federal
Water Pollution Control Act.
IT IS FURTHER ORDERED, in accordance with 10 CFR §§2.760, 2.762,
2.764, 2.785 and 2.786 that this Initial Decision shall become effective
immediately and shall constitute, with respect to the matters covered therein,
the final action of the Commission forty-five (45) days after the date of issuance
hereof, subject to, any review pursuant to the Commission's Rules of Practice.
Exceptions to this Initial Decision may be filed by any party within seven (7)
days after service of this In'itial Decision. Within fifteen (IS) days thereafter
[twenty (20) in the' case of the Staff) any party filing such exceptions shall file a
brief in support thereof. Within fifteen (15) days of the filing of the brief of the
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Appellant [twenty (20) days in the case of the Staff], any other party may file a
brief in support of, or in opposition to, the exceptions.
THE ATOMIC SAFETY AND
LICENSING BOARD
Lester Kornblith, Jr., Member
1. Venn Leeds, Jr., Member
Robert M. Lazo, Chairman

.,

Issued at Bethesda, Maryland
this 20th day of February, 1976.

.

~

\"

~

I

[The Appendix (list of Exhibits) and Attachme~ts A 'and 'B (Co~struction'
Permits) are omitted from this publication but are available at'the NRC's Public
Document Room, Washington, D. C.]
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In the Matter of

Docket No. 50·471

BOSTON EDISON COMPANY, et a!.

February 20, 1976

(Pilgrim Nuclear Generating .
Station, Unit No.2)
" . :'
.,

'.

'I

"

o.

licensing Board finds intervenor Daniel F. Ford in default for failure to
carry out the responsibilities imposed upon him by the fact of his participation
in the proceeding and dismisses his contentions. licensing Board will inquire
into the overall integrity of the proposed stearn generator tubes, the subject of
one of Mr. Ford's dismissed contentions.

RULES OF PRACTICE: RIGHT TO PARTICIPATE
A party may be found in default, and his contentions dismissed, by reason of
his failure to carry out the responsibilities imposed upon him by the fact of his
participation in a proceeding.

ORDER
Daniel F. Ford petitioned to intervene in this proceeding asserting a
number of contentions; the petition was granted and several of the contentions
were admitted in an Order dated February 18,1975. After participation in some
prehearing activities, Mr. Ford, in a letter dated October 15, 1975, advised the
Board that he did not intend to participate in the evidentiary hearing but stated
a reservation of "the right to seek administrative and judicial review." On
motion of the Staff, the Board ordered that Mr. Ford show cause why he should
not be held in default and his contentions dismissed. In response to this motion,
Mr. Ford advised the Board in a letter dated November 14, 1975, to the effect
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that he was not in default but was exerclsmg an election open to him to
participate in those parts of the proceeding which he chose.' ,
The failure of a party to carry out the,responsibilities imposed upon him by
the fact of his participation in a proceeding has been commented upon. by the
Appeal Board: See Northern Indiana Public Service Company (Bailly Generating
Station, Nuclear·I) ALAB.224, 8 AEC 244, 250; Consumers Power Company
(Midland Plant, Units 1 and '2) ALAB.123, 6 AEC 331, 332; Northern States
Power Company (prairie Island Nuclear Generating Plant, Units 1 and 2)
ALAB·288,' NRC I 75/9 390. For the reasons stated in those cases, there is
authority for the dismissal of stated but abandoned contentions. Caution
dictates however that the contentions be reviewed to determine if the questions
raised may be ignored.
Some of the Ford contentions are similar to those of other intervenors. A, B
and C are essentially the same as Commonwealth 10; F is identical to
Commonwealth 12; much of contention M is contained in Commonwealth 6 and
Cleeton H; and N is similar to Commonwealth 3 and Cleeton I. The contentions
that are not redundant to those of other intervenors are 1* ,J, K and L.
Contention I is a general 'allegation that Applicants have not "adequately
demonstrated conformance" with general Criterion 35 and Appendix K to
10 CFR Part 50. Criterion 35 (of Appendix A to Part 50) is a 20·1ine description
of what an ECCS system must be and Appendix K describes acceptable
mathematical models for ECCS evaluation and the documentation necessary
therefor. Thus the contention is an unspecific attack on the Applicants'
proposed ECCS system.
Contention J is a similarly general complaint that the proposed pressure
retaining components will not meet applicable ASME and NRC standards.
Contention K is to the effect that the proposed steam generator tubes have
not been shown able to maintain integrity during a :loss·of·coolant accident.
Contention L alleges that Applicants have violated regulations because they
have failed to provide a research and development program designed to resolve
"certain" unidentified safety questions.
Dismissal of Ford contentions A, B, C, F, M and N would not foreclose
inquiry into the matters therein raised because other intervenors forcefully urge
them and considerable evidence has been taken regarding those which have been
heard. I, J and L are so lacking in specificity that they provide little help in
defining areas in which the Board should be particularly interested. Conten·
tion K remains and, because steam generator tubes have been troublesome to
some nuclear steam supply systems in the past, it is appropriate that inquiry
regarding the proposed steam generator tubes be made by the Board.
Accordingly,
/

*The Commonwealth had a similar contention which they have elected to withdraw.
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IT IS ORDERED:
1. That Intervenor Daniel F. Ford is in default;
2. That the contentions of Daniel F. Ford admitted to this proceeding in an
Order dated February 18,1975, are dismissed; and
3. Evidence regarding the overall integrity of the proposed steam generator
tubes will be taken.
THE ATOMIC SAFETY AND
. LICENSING BOARD
Dr. Richard F. Cole, Member
Dr. A. Dixon Callihan; Member
Frederic J. Coufal, Chairman
Dated at Bethesda, Maryland,
this 20th day of February, 1976.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

CLI·76-4

COMMISSIONERS:
Marcus A. Rowden
Edward A. Mason
Victor Gilinsky
Richard T. Kennedy

License No. XSNM·805
. Docket No. 70·2071

In the Matter of
EDLOW INTERNATIONAL
COMPANY

License No. XSNM·845
Docket No. 70·2131

(Agent for the Government of
India on Application to Export
Special Nuclear Material)

March 17, 1976

The Commission grants the Department of State's request to fIle supple·
mental affidavits revising and making more specific its claims regarding the
impact of delay in granting the export license on the operation of the Tarapur
(India) Atomic Power Station, specifies particular information which it wishes
the affidavits as a minimum to include, and invites the parties to submit their
views concerning procedures to be followed if a hearing were to be authorized.

ORDER
1. During the course of the oral arguments held in these proceedings on
Wednesday, March 17, 1976, the Department of State sought permission to
introduce further affidavits revising and making more specific its 1 claims
regarding the impact of delay in granting license XSNM·805 on the operation of
the Tarapur Atomic Power Station. Permission to fIle supplementary affidavits is
hereby granted, those affidavits to be fIled at the earliest possible time, with any
response by other participants to be fIled within five calendar days (10 CFR
2.710 notwithstanding). The Commission wishes the affidavits to include,
together with such other information as the Department of State may wish to
provide, the following information:
When does the material covered by XSNM-805 have to be loaded as
fabricated fuel into the Tarapur reactors?
When does it have to arrive at ,the conversion/fabrication facility to meet
this schedule?
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Explain the need for a six months period to fabricate about 3,000 kg of
reactor fuel. Is there: some allowance made on that period for unforeseen
contingencies?
Given the time periods referred to in resonse to the preceding questions,
when does the material covered by XSNM-805 have to leave the U. S. if it
leaves by ship? By air?
2. Each of the participants is invited to submit, in a ming to be received at
the Commission no later than 5:00 p.m., March 26, 1976, any views or
supplemental views it may have regarding hearing procedures the Commission
might follow should it determine either
. (a) that petitioners have a right to a hearing, or
{b) that petitioners have no such right, but that a hearing would be
appropriate as a matter of discretion.
In connection with the alternative (b), if the Commission were to find no right
to a hearing but nonetheless were to conclude that it would be sound to afford
some opportunity for public participation in the licensing process, are there any
non·adjudicatory procedures which would be useful to adopt for that purpose?
Would, for example, an opportunity for public submission of data and
arguments, through a comment process, be sound in terms of public policy
considerations or improve the substantive basis for export licensing determina·
tions? Are there 'other procedures, beyond written response to a public me but
short of triitl·type processes, which should be considered? '
FOR THE COMMISSION

Samuel J. Chllk
Secretary of the Commission
"

Dated at Washington, D. C. this
17th day of March 1976 .

"
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

CLI·76·5

COMMISSIONERS:

Marcus A. Rowden, Acting Chairman
Edward A. Mason
Victor Gilinsky
Richard T. Kennedy

In the Matter of

License No. XSNM·805
Docket No;70·20n

EDLOW INTERNATIONAL
COMPANY

License No. XSNM·845
Do'cket No. 70·2131

as Agent for the Government
of India, to Export Special
Nuclear Material '

'. March 25,1976
• j.
•

I.

'

Upon motion by Department of State to separate two proceedings involving
applications for export of special nuclear material to India, and to hear one of
them expeditiously because of the urgent need for the material in India and the
consequent effect of delay on United States nuclear foreign policy, the
Commission concludes that additional fuel supplies will not be needed in India
until January 1, 1977 at the earliest and would not have to leave the U. S. until
October 1976 (by ship) or December 1976 (by air), .and. accordingly that
considerations flowing from a delay in ·issuing the first of the export licenses do
not compel separate treatment of the two export applications.
, Motion denied.

ORDER
On March 2, 1976, the United States. Nuclear Regulatory. Commission
received petitions for leave to intervene and for a public hearing in two separate
license application proceedings for the export of special nuclear material to
India. In license No. XSNM·805, the Edlow International Company had ftled an
application on July 29, 1975 to export 3055.20 kilograms of low enriched
special nuclear material; application No. XSNM-845 , for 18371.4 kilograms of
low enriched special nuclear material was ftled on October 21, 1975. The
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petitions to intervene were filed by the Natural Resources Defense Council, Inc.
and the Sierra Club on their' own behalf and as representative of their
membership, and by the Union of Concerned Scientists, a corporation.
On March 5, 1976, the Nuclear Regulatory Commission requested that the
petitioners, applicant, NRC staff and the Department of State submit written
statements concerning the preliminary issues arising from these petitions, which
are the first petitions requesting intervention and hearing in a nuclear export
license proceeding ever received by the NRC, or its predecessor agency, the
Atomic Energy Commission. At the same time that the Commission requested
written submissions, it also scheduled an oral hearing on preliminary issues to be
convened on March 17,1976.
On March 12, five days prior to the oral hearing, the Department of State
petitioned the Commission" . to treat separately and expeditiously license
XSNM·805, basing its petition in part on the grounds that the material covered
by that license was urgently needed in India. In an accompanying affidavit,
Dixon B. Hoyle of the Department of State, stated-on the basis of information
then available to the Department-that "unless slightly enriched uranium is
received at the [Indian] fabrication plant by March 31, 1976, operations at this
plant will be disrupted" and that "even a marginal delay beyond the March 31
date' will entail considerable hardship and irreparable interruption in the
refueling cycle which could cause serious damage to the Tarapur project as a
whole." On March 16, 1976, Mr. Hoyle filed a second affidavit informing the
Commission that, based on further inquiries by the Department of State, the
impact of further' delay in the issuance of license XSNM-805 may have been
overstated. During tlle oral hearing, Mr. Irwin Goldbloom of the Department of
Justice, appearing on behalf of the Department of State, reiterated the Executive
Branch's view that time was of the essence with respect to XSNM-805, and that
efforts were being made to ascertain precisely what the facts were. (Transcript,
p. 40). Earlier in the hearing, the participants were advised that:
(i)n view of the assertion that failure to proceed with dispatch on that
application [XSNM-805] could have serious and irreparable consequences
for India, for bilateral U. S./Indian relations, and for U. S. nuclear foreign
policy, the Commission intends to resolve the question of severance on an
expedited basis. (Statement of Acting Chairman Rowden, Transcript, p. 7).
The results of the further inquiries into this matter by the Department of State
were set forth in an affidavit filed by Mr. Hoyle on March 18, 1976. Responses
to that affidavit were filed on March 22 by the Petitioners and the NRC staff. '
The information provided by Mr. Hoyle on March 18 and the Commission's
own analysis suggest that the follOWing factors are rei evan t to assessing the
urgency of the need for the 3055 kg of material covered by XSNM-805:
• India currently has on hand at the fabrication facility 41,000 kgs of
uranium, including 5,000 kgs of scrap and 30 finished fuel elements.
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• The 41,000 kg of uranium on hand at the fabrication facility will allow the
preparation of approximately 260 fuel elements.
• Each reloading of one of the Tarapur reactors nominally requires 70 fuel
elements. According to Mr. Hoyle's March 18 affidavit, the actual number
of fuel elements requiring replacement at a single previous reloading has
been as high as 118.
• Reloading of each reactor is nominally expected to occur at intervals of
about 10-12 months.
• On the basis of the parameters the State Department has supplied and
existing Indian uranium supplies, the following schedule of reactor fuel
availability may be derived:
Fuel Elements Remaining
After Refueling
Refueling Date
Current Supply •
July/August 1976 •
January 1977. •
June/July 1977 ••

Assumed Nominal
Use Per Refueling (70)
.260.
.190.
.120.
. 50.

Assumed Maximum
Use Per Refueling (118) ,
.260
• 142
• 24
• (94 ) (deficit)

Thus, it is reasonable to take July I, 1977 as the earliest date on which the
uranium now on hand in India might not be sufficient to refuel the Tarapur
reactors. In that event, allowing six months for fabrication of elements from
uranium hexafluoride,1 additional uranium supplies will be required at the
conversion/fabrication facility by January I, 1977. Counting back three months
for sea shipment, the uranium would not have to leave the United States earlier
than October I, 1976. (Air shipment would move this date to Mid-December
1976). Since the October 1 date is derived from the highest reported fuel usage
and the design basis refueling interval-which would be extended by lowered
capacity figures on unplanned downtimes-that date is conservative, and
adequately allows for foreseeable contingencies so far as the fuel supply for the
Tarapur reactor is concerned. It might, be added that the amount of fuel
represented by this license, less than ten percent of ,the material on hand and
enough only for about 20 elements, also casts doubt on the claim that it involves
special urgency.2
I While we accept this figure for purposes of our analysis, normally this period would be
that required for a full core reload.
2 Petitioners' affidavit of March 22 presents a somewhat different analysis of the State
Department affidavits than our 'own, but avers no new facts of substance. Use of affidavits
to convey analysis rather than asserted fact is a frequent enough practice, but' we would
prefer receiving argument in the more usual briefing format.
We agree with the Petitioners that the claimed urgency of action has not been
established, but reach that conclusion for the reasons stated in the analysis above.
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!' Two other factors cited in Mr. Hoyle's March 18 affidavit merit comment:
the postulated power cut·back at· the Tarapur reactor in anticipation of a fuel
shortage, . and the necessity to commence scrap recovery operations after
uranium hexafluoride supplies at the Indian fabrication facility are exhausted at
the'end of this month. ".
With regard to a power cut·back, it would appear that the operator of the
Tarapur Station would 'not require recourse to such a measure earlier than four
months before any anticipated fuel shortage (i.e.• a September power cut·back in
response to an anticipated January shortage). Thus, if a fuel shortage were
anticipated in July 1977, power would not need to be cut back prior to March
1977. While any such event would be most serious, uranium needed for the July
1'977 refueling would have to leave the United States in October, or at the latest
in December 1976; Hence, the critical factor in considering the urgency of
uranium shipment from this country would appear to be the need for timely
arrival of the uranium at the conversion/fabrication facility rather than a
precautionary power cut·back by the reactor operator.
Concerning the use of scrap at the fabrication plant, it would appear-on
the basis of information now available-that the Indian plant has on hand a
large amount of fresh unfabricated uranium (enough to produce some 200
additional elements), 5,000 kg of scrap (enough to produce some 30 additional
elements), as well as the 30 existing elements. Hence, the use of scrap will
apparently be unnecessary for some time in the future. (Given the 140 elements
per, year capacity suggested by Mr. Hoyle's March 18 affidavit, the non·scrap
uranium would suffice for over a year. of "normal" operation). Moreover, the
recycling of scrap is itself.a normal operation. For example, U. S. fabricators
count ,on recycling annual scrap production equivalent to about 10% of
throughput. Hence, refabrication of scrap is normally and regularly undertaken
at fabrication facilities and would presumably be carried out at some time in the
operation of. the, Indian facility, irrespective of the continued availability of
"fresh" uranium hexafluoride.
:.. We are, of course, cognizant of the consideration advanced at the oral
hearing on this petition that. the United States' obligations under its Agreement
for Cooperation with India surpass the provision of a barely adequate supply.
Absent a more precise explanation than we have yet received of the Department
of State's interpretation of this aspect of the Agreement, we are unable to fmd
in the assertion that stocks of fresh uranium hexafluoride may soon be
exhausted, any adequate basis for the urgency claim. As we understand it, tile
Agreement addresses the supply of fuel for the reactor, not of feedstock for the
fabrication plant. And, for the reasons stated, that supply at the present time
and on our present understanding belies any claim of imminent shortage or,
'
correspondingly, urgency.
Based upon our analysis of information contained in affidavits submitted in
this proceeding we are' unable to conclude, at this time, that considerations
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flowing from a delay in issuing license No. XSNM-805 compel separate
treatment of these two applications. Indeed, given the much larger size of the
second of the proposed shipments, we believe that the time pressures for
decision on the two applications ,are essentially the same.
We wish to make clear, however, that we intend to decide the other issues
herein and act on both license applications as promptly as we can reasonably do
so. With this in view, final written submissions in these matters are now
scheduled for March 26, 1976. After receiving those submissions, the Commission intends to proceed immediately to a decision on the questions of
Petitioners' right to intervene and to demand a hearing under §189 of the
Atomic Energy Act, and to a decision on the matters dealt with in our Order
dated March 5, 1975, including the issue of timeliness of the petitions to
intervene. Beyond this, we would expect to act on the license application in a
timely fashion.
Given the nature of this matter, the Commission is, of course, prepared to
consider additional information concerning the effects of delay on either or both
of these license applications. However, at this time, the Motion of the
Department of State for separate and expedited consideration of the petition to
intervene in license application No. XSNM-805 is DENIED.
FOR THE COMMISSION
Samuel J. Chilk
Secretary of the Commission
Dated at Washington, D. C.
this 25th day of March 1976'
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-316

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Richard S. Salzman, Chainnan
Dr. John H. Buck
Michael C. Farrar

In the Matter of

Docket Nos. STN 50-546
STN 50-547

PUBLIC SERVICE COMPANY
OF INDIANA, INC.
(Marble Hill Nuclear Generating
,Station, Units 1 and 2)

Mr. Wallace L. Duncan, Washington, D. C., for petitioner
Kentucky-Indiana Municipal Power Association, appellant.
Messrs. Harry H. Voigt and Orner F. Brown, II, Washington, .
D. C., for the applicant, Public Service Company 'of
Indiana, Inc., appellee.
Mr. Lawrence Brenner for the Nuclear Reguiatory Com~
mission Staff, appellee.

The Appeal Board affinns a ruling of a Licensing Board convened to consider
environmental, safety and health issues that it lacks jurisdiction to grant a
petition to intervene which seeks to raise only antitrust issues.
ATOMIC ENERGY ACT: ANTITRUST PROVISION
The Atomic Energy Act requires public hearings on the antitrust implications of a license application only where the Attorney General requests it, or
where a party whose interest would be affected by the proposed facility properly
rai~s relevant antitrust issues. Such hearings are not necessarily required for
every license application. Kansas Gas and Electric Company (Wolf Creek
Generating Sta'tion, Unit No.1), ALAB-279, NRCI-75/6 at 565-66 (1975).
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LICENSING BOARD: DELEGATED AUfHORITY OR JURISmCI'ION
The Atomic Energy Act authorizes the Commission, in fulfilling its licensing
duties, to direct the atomic safety and licensing boards to preside over
adjudicatory proceedings. Hence; licensing boards are delegates of the Commis·
sion and can hear only those matters which the Commission has designated them
to decide.
..
"
,I

",

RULES OF PRACTICE: ANTITRUST HEARINGS
The Commission's Rules of Practice provide that, unless the Commission
determines otherwise, separate boards be convened to consider antitrust matters
~pari from radi~logicai health and safety considerations of an application so that
boOth" matters may be considered simultaneously.
"."
.. -

..

DECISION"
March 3, 1976
The KentuckY·lndima Murrlcipal Power Association; petitioned t'o intervene
in a licensing board proceeding convened to consider radiological health, safety
and environmental aspects" of the Public Service Company of Indiana's
application to construct the Marble Hill Nuclear Generating Station. The Board
denied leave to intervene for want of jurisdiction over the subject matter because
the petition sought to raise only antitrust matters. The Municipal Power
Association appeals. We affirm.
.,

.

I
_.

, '1. General. Section I05c. of the Atomic Energy Act calls upon -the
Commission to determine whether licensing a nuclear power generating facility,
"would create or maintain a situation inconsistent with the antitrust laws."
42 U.S.C. §2135(c)(5). Should the Commission fmd this to be the case, it may
place, conditions on. the license designed to ameliorate the anti competitive
situation,' or even "deny the application altogether. Kansas Gas and Electric
Company (Wolf Creek Gener~ting Station, Unit No.1). ALAB-279, NRCI-75/6,
559 (1975). The Act does not, however, direct the holding of public heiumg
on the antitrust ramifications of each license application.' One' is required only
where the Attorney General requests it, or where a party whose interests would
be affected by the proposed -facility properly raises relevant antitrust issues in
the marmer' provided by the Commission's regulations. Id. at 565-66.

a
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'. 2. Notice of opportunity for antitrust hearing. The Commission sought the
Attorney General's advice on the antitrust aspects of the Marble Hill application.
It also placed a notice in the January 15, 1975 Federal Register inviting" [a] ny
person who wishes to have his views on [this issue] presented to the Attorney
General" to submit them for consideration on or before' March 17, 1975.
40 Fed. Reg. 274344. Petitioner Municipal Power Association, a group of seven
Kentucky 'and Indiana "Municipal corporations formed ... for the purpose of
instituting a bulk power supply program for [its] members," took advantage of
t1!at opportunity. It made known to the Justice Department its belief that the
applicant had in the past engaged in anticompetitive conduct with respect to the
sale of electric power in bulk.1
In due course the Attorney General wrote the Commission that he thought a
public hearing on the antitrust aspects 'of the Marble Hill application would be
unnecessary,. provided two conditions were satisfied: first, that the applicant
agreed, to conform its future conduct to a "Statement of Bulk Power Supply
Policies" appended to the Attorney General's advice letter; and, second, that the
Commission incorporated that "Statement" as part of the applicant's license to
build and operate the Marble Hill facility. The applicant agreed to the Attorney
General's} proposal. On April 28, 1975 the Commission had the Attorney
General's advice letter, the appended "Statement of Bulk Power Supply
Policies," and the fact of the applicant's acquiescence published iIi the Federal
Register, preceded by a notice of "Time for Filing Petitions tb Intervene on
Antitrust Matters." 40 Fed. Reg. 1851!. The notice stated in pertinent part that
the Cominission had received the foregoing advice and information "pursuant to
section 105c. of the Atomic Energy Act of 1954" arid (ibid.):
.
Any person whose interest may be affected by this proceeding may,
pursuant to §2.714 of the Commission's "Rules of Practice," 10 C.F.R.
t, Part 2', file a petition for leave to' intervene and request a hearing on the
. antitrust aspects of the application. Petitions' for leave to intervene and
. requests for hearing shall be filed by May 28, 1975 .... ~
•

'I

-

,

•

No such petitions were filed.
3.The health, safety and environmental hearings. About six months after it
had noticed the opportunity for antitrust hearings, the Commission published a
separate notice of opportunity for hearings on the radiological health, safety and
environmental aspects .of the Marble Hill construction permit application.
40 Fed. Reg. 47219 (October 8, 1975). The notice advised persons whose
interests might be affected of their right to petition for leave to intervene and
f1Xed November 7, 1975 as the last day for filing such petitions, a deadline later
extended to November 28, 1975. On that latter date the Municipal 'Power
Association filed its petition to intervene.
'\

1

Municipal Power Association Brief, pp. 1-2,6.
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The Association's petition expressed support for the application to build the
Marble Hill facility. But it complained that the applicant had excluded the
Association from participation in the facility, assertedly contrary to the
conditions recommended by the Attorney General by which the applicant had
agreed to abide. The petition asked the Board to give the Association additional
time to negotiate for p'articipation, but "if the applicant resists" such an
extension, then that "the issues set for hearing by the [Licensing] Board be
expanded to include antitrust issues pursu~t to Section 105(c) [sic] of the
Atomic Energy Act and that a hearing be held thereon."2
•
The applicant and the NRC staff opposed the Association's petition to
intervene on the ground that it sought to raise antitrust matters outside the
Licensing Board's jurisdiction. The Board agreed that its jurisdiction was limited
to the health, safety and environmental aspects of the Marble Hill application.
Accordingly, on January 19, 1976, it entered an order denying intervention. The
Association's timely appeal from that order is properly before us under
10 C.F.R. §2.714a.

II
The Municipal Power Association argues that it was within the realm of the
Licensing Board's "sound discretion" to open the health and safety proceedings
to antitrust issues, and that its refusal to do so "was arbitrary and constitutes an
abuse of the Bo~rd's discretion~"3 The Association cites no authority for that
proposition and we agree with the Licensing Board that it is footless.
1. Congress has vested authority to administer the licensing provisions of the
Atomic Energy Act in the Nuclear Regulatory Commission.4 The Commission in
turn is authorized by that Act to have atomic safety and licensing boards pre~~de
over adjudicatory proceedings, which boards may be convened "to conduct such
hearings as the Commission may direct."s Thus, like ourselves, licensing boards
"are delegates of the Commission and exercise only those powers which the
Commission has given [them] ."6
Appreciating that it did not have plenary jurisdiction, the Licensing Board
quite properly recognized that before it could consider the Association's
intervention petition on the merits, it first had to determine whether It had been
empowered to hear and decide antitrust matters. The Board correctly reviewed
the Commission's hearing notices governing the case before it to make that
2 Municipal

Power Association's Petition to Intervene, p. 12.
Power Association Brief, p. 11.
4Energy Reorganization Act of 1974, as amended, §201(f) and (g), 88 Stat. 1243,42
US.C. §S841(f) and (g).
542 US.C. §2241.
'Northern Indiana Public Service Company (Bailly Generating Station, Nuclear I),
ALAB-249,8 AEC 980, 987 (1974).
3 Municipal
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determination. 7 No one disputes that the Board below rightly characterized the
notice pursuant to which it was sitting as inviting consideration only of
"radiologicai health and safety and environmental matters relating to the
proposed facility." Nor is it denied that the Commission had previously noticed
opportunity for a separate hearing on antitrust issues pertaining to this facility,
to which no one responded. Essentially from these two considerations the Board
reasoned that the Association's "petition is not within [its] jurisdiction ... and
cannot be considered."
The Board's conclusion was entirely sound. As the staff correctly points out,
it is established Commission policy to hold hearings on antitrust aspects of
license applications "separately from the hearing held on matters of radiological
health and safety •... " 10 C.F.R. Part 2, App. A., §X(e). In fur~herance of this
policy, the Rules of Practice provide that, "unless the Commission determines
otherwise," a hearing on -the antitrust aspects of an application will be
considered at a proceeding other than the one convened to hear environmental
and safety matters. 10 C.F.R. §2.104(d). The Commission's own decisions
confirm this. See Duke Power Company (Oconee Nuclear Station, Units 1,2 and
3),4 AEC 592 (1971); and Boston Edison Company (pilgrim Nuclear Power
Station), 4 AEC 666, 668·70 (1971).
We harbor no doubt that, if it so chose, the Commission could direct a
licensing board to hold a combined antitrust.construction permit hearing. But
that is a far cry from saying that a licensing board has discretion to do so absent
Commission approval. As we said in Mid/and, .. [e] xcept where it recuses itself in
a particular case, a licensing board's actions can neither enlarge nor contract the
jurisdiction conferred by the Commission."g
.
2. The Commission's policies regarding separate hearings are neither un·
reasonable nor unfair. To the contrary, they mirror intentions clearly expressed
by Congress when the prelicensing antitrust review provisions of the Atomic
Energy Act-section 105c~-were. amended to their present form in 1970.
DUring the period preceding passage of amended section IOSc., various parts of
the country were experiencing brownouts and, for this reason, Congress became
worried about the need for additional electric power. 9 Because prelicensing
antitrust review would have to be completed for future applications before a
construction permit for a nuclear power plan t' could be issued, l 0 the legislatu~e
'10 C.F.R. §2.717(a); Consumers Power Company (Midland Plant, Units 1 and 2),
ALAB·235,8 AEC 645, 646 (1974).
8Midland, supra, ALAB·235, 8 AEC at 647.
9 See, e.g., Representative Hollifield's remarks in the House Debates on the amendment,
116 Congo Rec. 9444 (daily ed. Sept. 30, 1970). [Hereinafter cited as House Debates].
10 Except in circumstances not present here, Commission decisions make clear that
section 10Sc. precludes the issuance of a construction permit prior to a prelicensing
antitrust review without the consent of all the parties involved. Louisiana Power and Light
Co. (Waterford Steam Electric Generating Station, Unit 3), CLI·73·7, 6 AEC 48, 50 fn. 2
(1973); and CLI·73·2S, 6 AEC 619, 621·22 (1973).
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was concerned lest c'that review cause lengthy and costly delays in, the
construction of those power plants. 11 Rather than imposing a specific time limit
for completing that antitrust review, however, the Joint Committee on Atomic'
Energy (the author of section lOSc.), in its Report on the bill embodying that
provision; stressed that construction permit and antitrust hearings should be
,I '
heard simultaneously, but before different boards.,
'The committee expects and, wiII urge the Commission to make every
reasonable effort to deal with the potential antitrust feature under
, subsection IOSc. of the biII fully but expeditiously. Clearly, a separate board
or boards should be utilized in the implementation o/paragraphs (5) and (6)
0/ subsection '105c. The Committee antiCipates that, all the functions
contemplated by these, paragraphs would be carried out, before the
radiological and safety review and determination process is completed, so
that the entire licensing procedure is not further extended in time by reason
, of the added 'antitrust review function. (EmphasiS supplied.)12
,

-"

'I,'

- : .

-

The Commission's practice of convening sepa,rate boards to consider the
antitrust matters apart from the radiological health and safety considerations of
an application is thus fully consistent with the legislative history of section lOSe.
Indeed, it would conflict with congressional expectations to do 'otherwise.,
'
Moreover, 'the expertise 'needed to'decide complex antitrust matters do'es' not
necessarily encompass the knowledge required to resolve equally difficult
technicai and scientific iSsues. ,The use of two boards thus has another significant
advantage. As Congress appreciated, 'they can be staffed with 'members having
qualifications particularly attuned 't~ the individual 'tasks put before thein.
Therefore, in conjunction with amending section lOSc., Congress also' changed
section 191. of the Atomic Energy Act to delete the requirement that two
members of each licensing board be "technically qualified." Instead,section 191
now provides that those members possess "such technical or other qualifications
as the Commission deems appropriate 'to the issues to be deCided;,,1 3 (Emphasis
added.) The Joint Committee explained that" [i] f tile Commission is to consider
potential antitrust situations as part of its licenSing process, as specifically
provided fo'r in the' bill, it will be necessary as a 'practical matter that the
Commission be authorized to have such expertise on the Boards as is desirable in
relation to the issues."14 (Now, as tIien, the third board member must be
•• j

I I See, e.g.• H. R. Rep. No. 91-1470, 91st Congo 2nd Sess. 13, 15-16 (1970) [hereinafter
cited as Joint Committee Report) ; Representative Hosmer's remarks. House Debates at 9447;
Senator Pastore's remarks in the Hearings on Prelicensing Antitrust Review of Nuclear
Power Plants Before the Joint Committee on Atomic Energy. 91st Congo 1st and 2nd Sess.,
pt. 2 at 44849 (1970) [hereinafter cited as Hearings].
12Joint Committee Report at 15-16.
13
42 U.S.C. §2241.
'
14Joint Committee Report at 15; see also Hearings. pt. 1. at 90 and 292.
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"qualified in the conduct of administrative proceedings.") The Commission has
generally used this flexibility, as Congress intended; to appoint lawyers and
economists to sit on boards hearing antitrust cases, while placing scientists and
engineers .on boards reviewing health, safety and environmental considerations.
3. Thus, even if the Licensing Board had. the option to' entertain the
Municipal Power Association's petition, its refusal to do so would not have
abused its discretion. Admitting the Association into the proceeding would have
placed antitrust issues before a board composed of members chosen for technical
rather than antitrust qualifications. Moreover, allowing intervention would have
prolonged' the 'hearing considerably. The Association argues that the issues it
would raise are "tightly drawn" and that the present Licensing Board "would
not [be burdened]" to consider them "briefly."ls In our judgment, such is not
the case. The Association seeks a full hearing on the antitrust matters involved if
the applicant resists (as it is doing) the extension of a deadline for negotiating
intervenors' participation in the Marble Hill Nuclear Generating Station. To
resolve these issues, the Licensing Board would necessarily have to determine
whether a situation inconsistent with the antitrust laws exists and whether that
situation is being "maintained" or was "created" by the applicant's activities. By
no stretch of the imagination is this a "tightly drawn" issue which the Licensing
Board could dispose of in short order. From experience we know that litigation
of similar issues in other antitrust hearings under section IOSc. has taken as
much as three years. To have allowed the Association's intervention in this
proceeding would virtually have guaranteed a substantially delayed resolution of
the health, safety and environmental issues respecting the proposed Marble Hill
~~

.

In sum, for the Licensing Board to have admitted the Association's antitrust
contentions in this proceeding would not only have exceeded its jurisdiction, but
would have been inconsistent with the reasons that originally led Congress to
allow creation of separate boards for the resolution of antitrust issues. Even
assuming arguendo that it was within the realm of the Licensing Board's "sound
discretion" to enlarge this health and safety hearing to include antitrust issues, it
was plainly no abuse of that "discretion" to refuse to do so in the circumstances
presented here.

ITI
Having agreed with the Board below that it lacked jurisdiction to entertain
the Association's petition, it is not appropriate for us to reach the merits of the
Association's contentions and we do not do so. Accordingly, we intimate no
views on whether a claim under section IOSc. is stated by the Municipal Power

IS Municipal

Power Association Brief, p. 11.

Association's assertion that it is being improperly denied access to the Marble
Hill facility, or whether the late flling of the Association's petition is justified by
special circumstances in the case. The Commission has not delegated authority
to decide those questions; if such matters are to be entertained by a licensing
board, the Commission must be asked to appoint one for that purpose.
The decision of the Licensing Board is affirmed.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
Secretary to the Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-317

ATOMIC SAFETY AND LICENSING APi>EAL BOARD
Alan S. Rosenthal, Chairman
Dr. John H. Buck
Michael C. Farrar

In the Matter of
GULF STATES UTILITIES COMPANY

"

Docket Nos. 50-458
50-459

(River Bend Station, Units 1 and 2)

Mr. Richard M. Troy, Jr., Assistant Attorney General, New
Orleans, Louisiana, for the intervenor, State of Louisiana.
Mr. Will Pozzi, Baton Rouge, Louisiana, intervenor pro se.
"

Messrs. Troy B. Conner, Jr. and Mark J. Wetterhahn,
Washington, D. C. (Mr. Stanley Plettman, Beaumont, Texas,
of. counsel) for the applicant, Gulf States Utilities Company.
, Mr. Lawrence Brenner for the NRC Staff.

Upon appeals in construction permit proceeding from the licensing Board's
partial initial decision (LBP-75-50) on environmental and site suitab~lity matters,
the Appeal Board rules that: (1) The State of Louisiana which intervened as an
"interested State" under 10 C.F.R. §2.715(c}, and thereafter participated in the
licensing board hearing, is a "party" for the purposes of appellate rights
conferred by 10 C.F.R. §2.762(a}; (2) the licensing Board was justified in using
probable as well as proven resources in determining the likely sufficiency of the
uranium supply; and (3) there is insufficient evidence on the record to support
the licensing Board's determination of the efficiency of utilization of the
uranium fuel in the reactors.
Appeals granted to the extent that they challenge the adequacy of
evidentiary support for the Licensing Board's findings on fuel utilization
efficiency; portion of initial decision containing those findings is vacated. The
licensing Board' is directed to conduct further evidentiary proceedings on that
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issue. limited work authorization allowed to remain in effect, but expanded
limited work authorization or construction permits'barred pending resolution of
fuel utilization efficiency question.
RULES OF PRACTICE: APPELLA.TE

-REViEW

..... ! ~

!.

•

I

j;,

A state which intervenes under ,10 ,C.F.R.§2.715{c), and thereafter
participates in a licenSing board, hearing,' is a "party" for the purposes of
appellate rights conferred by 10 C.F.R. §2.762{a).
TECHNICAL ISSUE DISCUSSED: efficiency of utilization of uranium fuel

• rOo

MEMORANDUM AND'ORDER
March

,

"

4, 1976'

Before us are the appeals of Will Pozzi and the ,State of Louisiana from the
September 2, 1975 partial initial decision of the Licensing Board in this
construction permit proceeding involving the River Bend Station, Units 1 and 2.
LBP-75-50, NRCI-75/9 419. That decision addressed' environmental and site
suitability matters and paved the way for the.issuance under 10 CFR50.l0{e) of
a limited work authorization for the facility. ,,',' ,
We have elected to examine the issues raised by the appeals without abiding
the event of the licensing Board's disposition of the remaining radiological
health and safety matters before it. Our conclusion on, that exa~ination is that
the appeals present but a single serious issue: whether the record adequately
supports the Board's ultimate finding that there will be sufficient uranium to
fuel the River Bend facility over its projected lifetime. NRCI-75/9 at 455. That
issue was properly raised in the exceptions of both Mr. Pozzi and Louisiana. But,
of the two 3l>pellants', only Louisiana has briefed it'in detail and responded' to'
this Board's request that the parties me supplemental'memoranda. '
I
-,
.

~

,

"

.

'

"

I
'I

"

Before turning to the merits of the uranium supply question, we must
consider the applicant's claim that Louisiana's appeal ,is not cognizable by us.
This claim is founded on the fact that the State had not intervened in the
proceeding as a ,"party'~ under the provisions of Section 2.714 of the Rules of
Practice, 10 CFR 2.714. Rather, the State had invoked instead Section 2.715(c);10 CFR 2.715(c), ,which directs licensing boards to "afford a representative of
'"
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an interested State which is not a party a reasonable opportunity to participate
and to introduce evidence, interrogate witnesses,' and advise the Commission
without requiring the representative' to take a' position with respect to the
issues" (emphasis supplied). This being so, the applicant reasons, an appeal by
the Statds foreclosed because Section 2.762(a), 10 CFR 2.762(a), authorizes
only a "party" to take such a step. I
Although the question appears to be one of first impression,2 we encounter
little difficulty in answering it in the 'State's favor. To begin with, unless
compelled to do so by a clear manifestation of a Commission inten't to achieve
that result, we should' be most hesitant indeed to hold that a State which has
actively participated in the hearings before the licensing Board is precluded
from bringing to us its dissatisfaction with the outcome. There is, of course,
every good reason not to permit one who had remained on the sidelines while
the record was being developed to inject himself into the proceeding for the first
time on the appellate level should the licensing Board's decision prove not to his
liking. But those reasons have no readily perceptible application in the case of a
State which, although having chosen to pursue the Section 2.71S(c) rather than
the Section 2.714 route for entry into the proceeding, nonetheless assumed an
active role in the hearing. In this instance, it should be noted, Louisiana did
precisely that on the uranium supply issue to which its appeal is confined. It
offered the testimony of two witnesses of its own and, in addition, extensively
cross·examined the only other witness on the issue (who testified on behalf of
the NRC stafO.
.

I Section 2.762(a) provides in relev~nt part that "[wJ ithin 7' days after service of an
initial decision, any party may take an appeal to the Commis'sion by the filing of exceptions
to that decision or designated portions thereof." The term ~'initial decision" has always been
understood to encompass partial initial decisions. There is no other provision in the Rules of
Practice which purports to confer a right of appeal from initial decisions, whether partial or
. ,. . .
final.

21n Tennessee Valley Authority (Bellefonte Nuclear Plant, Units 1 and 2), ALAB-237,
8 AEC 654, 655 fn. 1 (1974), we expressly reserved decision on the question in the course
of holding that Section 2.762(a) precludes an appeal from an initial decision by a
non-governmental organization which had not intervened as a party under Section 2.714
(and, of course, did not have available to it the right to participate on a more limited basis
. ..
.
conferred by Section 2.715(c».
It is true as the staff points out that; in Philadelphia Electric Co. (Peach Bottom Atomic
Power Station, Units 2 and 3), ALAB-216, 8 AEC 13 (1974), we entertained an appe:iJ. filed
by the State, of Maryland even' though the State had participated below under
Section 2.715(c) (see LBP-73-32, 6 AEC 724, 726, fn. 4 (1973». Our jurisdiction over that
appeal does not appear, however, to have been either raised by a litigant or considered by
us. Accordingly, we do not regard ALAB-216 as having any precedential significance on the
point. For the same reason, no weight 'can be attached to any other prior instance in which a
Section 2.715(c) ,intervenor has been permitted to' invoke the appellate process in the'
absence of any challenge to its entitlement to do so.
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Is there, then, some concrete indication that the use of the word "party" in
Section 2.762 was intended to bar an appeal by a State which intervened in the
proceeding under Section 2.715(c) and thereafter participated in the hearings?
The applicant has called our attention to none and, moreover, our own
independent inquiry has disclosed none. To the contrary, what meager evidence
there is of the likely purpose of the framers of Section 2.762 looks, if anything,
in precisely the opposite direction.
.
'As the staff stresses in support of Louisiana's right of appeal, the "interested
State" provisions of Section 2.715(c) have a statutory foundation ..Subsection 1.
of Section 274 of the Atomic Energy Act, 42 U.S.C. 2021(1), expressly provides
that:
With respect to each application for Commission license authorizing an
activity as to which the Commission's authority is continued pursuant to
subsection (c) of this section, the Commission shall give prompt notice to
the State or States in which the activity will be conducted of the fIling of the
license application; and shall afford reasonable opportunity for State
representatives to offer evidence, interrogate witnesses, and advise the
Commission as to the application without requiring such representatives to
take a position for or against the granting of the application. 3
Consequently, not merely as a matter of regulation but as a matter of
congressional command as well, a State must be given a "reasonable opportunity" to "advise the Commission" on the issues presented by a construction
permit or operating license application.
It is true that, at the time of the enactment in 1959 of Section 274 of the
Act, and for several years thereafter, no one was entitled to prosecute an appeal
within the Commission from an adverse trial level decision.4 We agree with the
staff, however, that the phrase "advise the Commission" is sufficiently broad to
support a conclusion that, once a formal administrative appellate process was
established in 1966,s an "interested State" which had participated at trial had to
be afforded the right to invoke that appellate process in the furtherance of its

3 Subsection c., referred to in subsection I., continued the Commission's authority with
respect, inter alia, to the regulation of "the construction and operation of any production or
utilization facility." There is thus no room for doubt that subsection 1. applies to reactor
licensing proceedings.
4The most that a dissatisfied litigant might do was to request the Commission to review
the decision in the exercise of its discretion.
.
531 F.R. 4339 (March 12, 1966). Between 1966 and 1969, appeals were entertained by,
the Commission itself. In 1969 that function was delegated to the newly created Appeal
•
Board.
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advisory role. 6 But we need not go so far here as to hold that, were the term
"party" as used in Section 2.762(a) given the narrow scope suggested by the
applicant, that Section would be brought into necessary collision with the Act.
For, in any event, Section 2.762(a) must· be read in para materia with the
provisions of both statute and regulation which extend to a State the privilege of
providing advice to the Commission. So read, it is reasonable to conclude that
the Commission did not intend to erect an impenetrable barrier to continued
"interested State" involvement in a licensing proceeding upon the arrival of the
appellate stage.
There is still a further consideration which assists the conclusion that,
although not a "party" on the licensing board level, an "interested State"
nonetheless should be deemed a "party" for appellate purposes. It seems quite
apparent that the Section 2.714-Section 2.715(c) sponsored dichotomy between a "party" and a "non-party" is rooted in the fact that, to obtain
intervention as a "party" under the former Section, one must put forth specific
contentions; in contrast, an "interested State" intervenor under the latter
Section "need not take a position with respect to the issues." In other words,
the non-party status of an "interested State" when before the licensing Board
simply reflects the fact that the State is not required, as is normally expected of
a party, to take a positive stand on the issues to be decided. When the matter of
an appeal comes into the picture, however, the situation is quite different. To
take an appeal under Section 2.762(a), a State-irrespective of the precise basis
upon which it partiCipated below-must me exceptions setting forth the errors
of fact or law which it considers the Licensing Board to have made in the initial
decision. In short, there is no such thing as an appellant which need not "take a
position with respect to [any I issues." Thus, in interpreting appellate rules such
as Section 2.762(a), there is no occasion, let alone compelling necessity, to carry
over the distinction between a "party" and a "non-party" recognized in the rules
pertaining to the status and obligations of participants on the licensing board
level.
For all of these reasons, 'we decide that a State which has intervened under
Section 2.71S(c), and thereafter participated in the licensing board hearings, is
to be treated as a "party" for the purposes of the appellate rights conferred by
by Section 2.762(a). The short of the matter is that both statute and regulation
6 At least this much is clear: there is nothing in the tenns or legislative history of
Section 274 in general or' subsection I. in particular which could be taken as reflecting a
congressional belief that the State's role in a licensing proceeding must inevitably end upon
the rendition of an initial decision. Subsection I. was thought by the Joint Committee on
Atomic Energy to provide "appropriate recognition of the interest of the States in activities
which are continued under Commission authority." S. Rept. No. 870, 86th Cong., lst Sess.
(1959), U. S. Code Congo & Adm. News (1959), 2872, 2883. See also, Hearings on
Federal·State Relationship in the Atomic Energy Field before the Joint Committee on
Atomic Energy, 86th Cong., lst Sess., 300,312 (1959).
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explicitly authorize, States to participate in our licensing proceedings and to
"advise the Commission" on the matters considered therein. That authorization
dispels all reasonable doubt that a,State is free to "advise" us, by an appeal if
necessary, of its views regarding the correctness of an 'initial decision. 7
Accordingly, Louisiana's appeal here is properly before us.

II
We now examine the merits of the appeals. The thrust of the exceptions on
the fuel supply issue is that there is inadequate evide'nce in the record to justify
the Licerising Board's findings that there .will be sufficient uranium to supply the
River Bend reactors for their antiCipated lifetime. The argument is two~
pronged-:-first, that,' the quantity of the, uranium ~upply is uncertain and,
second, that the actual efficiency of utilization' of the uranium fuel iri light 'water
reactors has' riot been demonstrated on the r'ecord. We will consider these two
facets of the appeals s~riatim. ,
~' i !
A. EXTENT OF URANIUM RESOURCES
,The dispute below between· the parties regarding how much uranium will be
available to fuel the River Bend reactors over their projected lifetime centered
upon whether consideration had to be restricted to already reasonably proven
resources.' Both Louisiana's expert witness on 'uranium supply, Professor Raphael Kazmann, and the staffs witness on the same ,subject, John A.
Patterson, agreed, that these' proven resources will not be adequate (even
assuming a' reasonable degree· of fuel burnup efficiency),8 In Mr. Patterson's
view, however, it, is appropriate 'to' consider-in determining the likely
sufficiency of the uranium supply-~ot, only established" resources 'but
!'probable" resources as well. 9 In !this connection,'he provided the Board with
his estimate as to how much uranium would be derived from sources which the
federal energy agency employing him, the Energy Research arid Development
Administration, is now exploflng. 10 Dr. Kazmann, on the other hand, expressed
, ,:1

•

,

'

1

? We need not and do not reach the question' as to 'whether, becau's(: of its entitlement to
"advise the Commission," an "interested State" would be free to file exceptions to portions
of an irutial decision dealing with issues to which the State's participation below was'not
addressed. As we have 'earlier noted, Louisiana's appeal' here is not of that stripe. "
Moreover, it should scarcely require emphasis that' an ;"interested State" is
by
reason' of that status, relieved of the obligation of complybJg with all procedural rules
pertaining to the prosecution of appeals: As Louisiana here implicitly recogn'ized, as a
"party'~ for appeal purposes it is subject' to 'all of the requirements which must be 'observed
by other parties before this Board. '
' .,
"
"
"
842, at Fig. 4.
• KaZmann', 'fr. 596,609; Patterson'testimony, foll.
'Patterson testimony (fn 8, rupriz) at pp: 6~7. ,
'
I old. at p. 8 and Fig. 4.
.

iiot,

Tr:
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doubt as to the propriety of relying upon ura~ium 'resources not as yet shown to
exist as a rna tter of virtual certainty. 11
, The Licensing Board resolved this disagreement against Louisiana and went
on to accept Mr. Patterson's, estimate of the likely total available uranium
supply. NRCI-75/9 at 45~-55. It pointed out in thi.s connection that Mr. Patter-

son,

"

''

,

'

.. ; had been involved in exploring for, estimating, studying and evaluating
U. S. uranium re'sources' for over 20 years and in supervising Government
research teams performing 'such work. As Chief; Supply Evaluation Branch,
Division of Production and Materials Management, ERDA, it was ·the specific
duty and official responsibility of his 'government agency and his particular
staff to, do the kind of study, analysis and evaluation leading to the precise
determination the Board was searching for on the subject of'present and
future domestic uranium availability. Accordingly, his figures and his
, opinions in this area are entitled to great weight. (John A. Patterson
Education and Experience, following Tr. 839). '
ld. at 455, fn. 13.
Although Louisiana's exceptions appear to complain of this result, its brief
leaves us in doubt as to how strongly it is pressing: the point. For it is there
stated: '
"Counsel.for the State might have preferred that an investment as great as
River Bend, let alone 234 other reactors, be based more on certain
knowledge and less on expert optimism; but the situation with respect to
supply seems to have been fairly stated by the witness. He told what he
knew, what he thought, and what he hoped, and fairly labeled each.
Be that as it may, we have been given scant reason to overturn this aspect of the
licensing Board's decision. It is not asserted by the State that there are no
potential,sources of uranium beyond those now positively identified; rather the
claim appears to be simply that their extent cannot be precisely ascertained at
this time. Although this is quite true, we are unaware of any authority ·to
support the State's apparent belief that licensing decisions ma'y not be based
upo'n probabilities. As the licensing Board determined and the State does not
question, Mr. Patterson was qualified by education and experience to make an
informed, expert judgment on the total amount or uranium which in all
. likelihood would be available over the next 40 years. In this circumstance, we
think that the estimates he furnished could justifiably be taken as the
foundation for findings on projected uranium supply.

IITr.597-98.
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B. EFFICIENCY OF UTILIZATION OF URANIUM FUEL
Acceptance of the Patterson estimates respecting the anticipated amount of
uranium which will be available over the life span of the River Bend facility did
not, however, end the inquiry below on the uranium supply question. What also
had to be considered was the rate of uranium utilization which could reasonably
be expected in the case of River Bend and the other light water reactors which
foreseeably .will be operating during that period. For, as no one seemingly
disputes, an informed judgment on whether the projected supply will be
sufficient to meet the fuel needs of all of those reactors cannot be made without
an ascertainment of the amount of uranium which they are likely to consume.
On this score, the State's position is essentially that there is insufficient
evidence in the record on which the Licensing Board could assign a value to the
"duty factor,,12 for reactors such as River Bend. Our preliminary review o~ the
record to determine the validity of this claim disclosed, however, that the
Preliminary Safety Analysis Report (PSAR) for the facility at bar does contain
some data on the expected fuel perfonnance of the facility based on the
experience of a few reactors now operating. It further appeared to us that these
data, combined with information adduced through the testimony of a witness
for the State, Morgan G. Huntington,13 possibly might provide a sufficient basis
for the derivation of reliable duty factor estimates for the River Bend type of
facility (i.e., a modem boiling water reactor). In an unpUblished order entered
on November 26, 1975, we apprised the parties of our tentative thoughts on the
matter and asked for their views.
12 "Duty factor" was introduced by one of the State's witnesses as shorthand
tenninology for the "efficiency of utilization of the uranium fuel In a reactor." Although
apparently not a recognized word of art, for convenience we shall likewise employ the tenn
in this opinion.
uThe testimony of Mr. Huntington (following Tr. 1171) included a letter dated
October I, 1970 from George M. Kavanagh, Assistant General Manager for Reactors of the
Atomic Energy Commission. Accompanying the letter was an attachment prepared by
Mr. Kavanagh and entitled "Response to Issues Raised by Congressman Flood in
Congressional Record of June 23, 1970." This response included at p.7 the following
equation for converting the megawatt days per metric ton of uranium metal (MWD/MTU) to
kilowatt hours-electrical per short ton of U,/O. (Kwh(e)/ST U,O.):

.

MWD
_ kwh (e)
MTUxAxBxCxDxExF-STU 0

,

.

Where A =Thennal-electric efficiency of light water reactors =.33
B =Conversion of metric tons to standard tons =.91
C = Uranium content of U, O. = .85
D = Ratio of enriched uranium used in reactor to amount of natural uranium used to
produce the enrichment (l/S.S for 3 wt %fuel)
E = Hours/day = 24
F =kw/mw =1000
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In response, both the applicant and the staff expressed the belief that the
PSAR data to which we had referred in our order, together with the equation in
the Kavanagh letter brought to light by Mr. Huntington (see fn. 13, supra), were
not sufficient to derive the duty factors for a reactor. In their view, data on both
the initial and final fuel enrichments and the fuel exposure in the reactor would
also be required to complete the calculation of the duty factors. Although there
had b,een no focus below on the need for that data, in their supplemental
memoranda ftled with us these parties endeavored to establish that, on the
existing record, the duty factors are nonetheless ascertainable.
More specifically, the applicant and the staff started with the design data for
the first cycle of River Bend operation as given in Table 4.3.2·1 of the PSAR.'4
Using these data, they calculated reactor duty factors for the initial cycle, with
and without recycling of the uranium. Then turning to the equilibrium cycle,' 5
the applicant and the staff assumed (1) an average fuel exposure of 27,500
MWD/MTU; (2) a design fuel enrichment of approximately 3.00 wt % U·235;
and (3) a spent fuel assay of 1.00 wt % U·235. On these assumptions, they
calculated duty factors for that cycle as well, again with and without recycling
of the fuel.
The duty factors arrived at from these calculations, we are told, are in line
with those which Mr. Patterson presented below as an integral part of his
testimony respecting expected efficiency of fuel utilization (testimony which
the licenSing Board relied upon in deciding that there would be an adequate
uranium supply to service River Bend's needs). Although this may well be so, it
entirely misses the point which Louisiana is making. The State is not
complaining of the equation which is being used by the applicant and the staff
to calculate duty factors. Rather, its grievance is that there is insufficient data in
the record with respect to actual reactor operating experience to confirm the
validity of the assumptions which were made in applying the equation.
We think that this point is well taken. For example, in connection with the
application of the equation to the first cycle of operation, as previously noted
the applicant and the staff rely entirely on the PSAR for the proposition that
the River Bend reactors have been calculated to yield an average fuel burnup of
7200 MWD/ST from fuel which has an initial average enrichment of 1.70 wt %
U·235 and an average spent fuel enrichment of 1.03 wt % U·235 at the end of
the first cycle.' 6 But there is no record evidence that the analytical methods and

14This table (entitled "Additional Physics Isotopic Data") assumes a rust cycle fuel
exposure of 7200 MWD/ST, beginning core enrichment of 1.70 wt % U·235 and end of
cycle core enrichment of 1.03 wt % U·235.
I S "Equilibrium cycle" refers to those fuel cycles occurring after a reactor has
completed its first four to six years of operation.
I . Staff's
Response dated December 22, 1975, and applicant's Supplemental
Memorandum dated December 26, 1975.
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assumptions used to calculate fuel burnup and spent fuel enrichment rest on
firm empirical grounds. The analytical methods are described in general (with
some reference to burnup or fuel exposure) in 'Section 4.3.3.1 of the PSAR.
Nonetheless, the' discussion presented there does not address the methods used
in fuel cycle analysis or the reactor operating experience supporting the results
of the calculations made. 1 7
Beyond that deficiency, both the staff and the applicant have calculated the
savings of fuel provided by recycling, and applied those asserted savings, without
reference to the processing losses throughout the cycle-despite the fact that
Figure A·3.2 of WASH·1224A 18 (cited by the State below) includes data on
uranium losses at each stage of the processing cycle. True enough, Figure A-3.2
contains the notation that the data therein were based upon an unpublished
report dated March 20,' 1967, which had 'been prepared by some person
identified only as R. Salmon. But it nonetheless does not seem to us that it
should have been disregarded in' the absence of some concrete indication that
recycling losses are more insignificant than Figure A·3.2 would indicate. In this
'connection, the staff calculations now given to us reflect that only a part of the
natural fuel is utilized in the first cycle with the remainder still being available as
spent fuel. Before this spent fuel can be utilized, however, it must be raised again
to the 1.70 wt % U·235 required for the enriched fuel supplied to the reactor. It
would appear that this would produce further losses in the enrichment process
which should be charged to the preceding cycle.
The calculations pertaining to the equilibrium cycle are subject to the same
observations. There, too, the record contains no demonstration that the
analytical predictions of equilibrium fuel cycles, which involve average burnups
of 27,500 MWD/MTU from fuel 'with initial and discharge U·235 assays of 3.0
and 1.0 wt %, have sound empirical foundations. Indeed, there is not even a
demonstration in the record to support extrapolation of existing fuel burnup
experience (such as that given in Table 4.2.1·2 of the PSAR) to the projected
value of 27,500 MWD/MTU used in the calculations of fuel utilization factors
for the equilibrium cycle. 19

17 In addition, it is worthy of note that the applicant and'the staff must be implicitly
assuming that the fuel utilization efficiency of River Bend will essentially be the same as the
efficiency of all other modem light water reactors. This is because the available uranium
resources will have to be shared by all of these reactors. River Bend being a boiling water
reactor, this applicant may not have been in a position itself to furnish much, if any,
empirical data relating to pressurized water reactors. The staff, however, should have been
able to supply sufficient data along that line to permit a determination whether the fuel
utilization efficiencies of the two varieties of light water reactors are roughly equivalent.
IIWASH-1224A, Appendix to an Atomic Energy Commission report entitled
"Comparative Risk-Cost-Benefit Study of Sources of Electrical Energy."
19The value of 27,500 MWD/MTU is presented in Table4.2.1·2 as a "typical design
value as opposed to proven performance in preceding entries."
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hi sum, on the present'state of the record, we are constrained to grant the
exceptions of Louisiana and Mr. Pozzi to' the extent that they challenge the
adequacy, for want of sufficient empirical bases, of the evidentiary support for
the licensing Board's findings on fuel utilization efficiency. The portion of the
partial initial decision which contains those findings is hereby vacated and the
licensing Board is directed to conduct further evidentiary proceedings on the
fuel utilization efficiency question in accordance with the views expressed in this
opinion.
There remains to be considered whether' the outstanding limited work
authorization should be allowed to remain in effect pending the outcome of
those proceedings. To assist our determination in this regard, we requested the ,
appli~a~t to advise us formally as to the present status of the 'work 'be'ing
performed under the authorization. We are now informed that, ,although a
substantial portion of the clearing and grading of the site has been completed,'
much of the other authorized work is still to be dorte.
It thus appears that in large measure the enviroiunental impact associated
with activities under the limited work authorization has already been sustained.
Beyond that, neither Louisiana nor Mr. Pozzi has asked that the limited work
authorization be lifted while, at their behest, the fuel utilization efficiency
question is more completely explored. For these reasons, we do not disturb the
authorization at this time. We shall expect, however, the additional proceedings
to be conducted with expedition. In this connection, given the nature and
limited scope of the evidence to be adduced, we would think that .the hearing
could readily be held within 60 days with a supplemental 'decision rendered on
the issue' within 45 days thereafter. Depending upon the ,findings made in that
decision, the licensing Board is either to reaffirm the September 2, 1975 partial
initial decision or to order the revocation of the limited work authorization.2\~
In no event shall a second limited work authorization or' a construction per~it
be issued unless and until the Board has resolved the fuel utilization 'efficiency
question in the applicant's favor.
It is so ORDERED? 1
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
"• •

4

'Margaret E. DuFlo
Secretary to the Appeal Board
2. Needless to say, all past and future construction activities under the aegis of the
limited work authorization 'have been and will be at the risk of the applicant. Consequently,
the Licensing Board's detennination as to the fate of that authorization is not to be
intlue'nced'to any extent by how much or little an UlVestment the applicant may have made'
in site preparation.
' ,
' , ,
'
2 lOur review of the remaining exceptions of Mr. Pozzi has convinced us both that they
are totally without merit and that no discussion of them in this opinion is warranted.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-318

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chairman
Dr. John H. Buck
Richard S. Salzman

Docket Nos. 50·516
50·517

In the Maner of
LONG ISLAND LIGHTING
COMPANY
(Jamesport Nuclear Power
Station Units 1 and 2)

Mr. Irving Like, Babylon, New York, for the intervenor,
.
County of Suffolk, New York

its

The Appeal Board, relying on
ruling in ALAB·314, denies an intervenor's
motion for a directed certification of questions raised by interlocutory discovery
rulings of the Licensing Board.
RULES OF PRACTICE: CERTIFICATION
An appeal board is not inclined to direct certification under 10 C.F.R.
2.718(i) of questions raised by interlocutory rulings made at the discovery stage
of a proceeding which do no more than decline to require responses to some
in terroga tories.

MEMORANDUM AND ORDER
March 16, 1976
In a series of orders entered within the last two months in this construction
permit proceeding, the licensing Board sustained objection~ interposed by the
applicant and the NRC staff to certain interrogatories served upon them by an
intervenor, County of Suffolk, New York. Suffolk now asks us to review this
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action through resort" to our authority to direct certification of questions raised
before licensing boards. 10 CFR 2.718(i).
Less than three weeks ago, we summarily rejected an attempt in another
proceeding to have us examine, on the same basis, rulings of a licensing board
bearing upon the manner in which evidence was to be received. Toledo Edison
Co. (Davis-Besse Nuclear Power Station, Unit I), ALAB-314, NRCI-76/2
98 (February 26, 1976). What we said there applies equally here. Indeed, if
anything, there is even less justification to invoke our directed certification
authority in circumstances where the interlocutory rulings under attack were
made at the discovery stage of the proceeding and did no more than to decline
to require responses to some interrogatories.

Motion for a directed certification denied.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL'-BOARD
Margaret E. DuFlo
Secretary tothe Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-319

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Michael C. Farrar, Chairman
Dr. John H. Buck
Dr. Lawrence R. Quarles

Docket Nos. 50-3 '

In the Matter of
CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.

50-247
50-286
,,'

(Indian Point, Units 1,2 & 3)
Mr. David'S. F'lIiischaker, Washington, D. C., for the
iriterveno'r; Citizens' Committee for Protection of the
Environment.
Messrs. ' Harry,' H. 'Voigt and Lex K. Larson, Washington,
'D. C., for the Consolidated Edison Company of New York,
Inc.
Mr. Frederic S. Gray for the NRC staff.

Upon motion by intervenor in special seismic proceeding to stay the grant of
an authorized but' not yet issued operating license for Indian Point Unit 3
pending the completion of that proceeding, the Appeal Board rules that the
intervenor has supplied no facts which would warrant such a stay; and that the
ground on which intervenor relies (failure of an adjudicatory board to make
fmdings on the seismic questions prior to grant of an operating license) is
inadequate since in the circumstances that decision has become the responsi·
bility of the NRC staff.
Motion denied without prejudice to intervenor's right to seek similar relief
upon a showing of sufficient factual basis therefor.
OPERATING LICENSE PROCEDURES: RESPONSIBILITY
OF NRC STAFF
Once a licensing board in an operating license proceeding has resolved any
contested issues and any issues which it raises sua sponte, the decision as to all
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other matters which need to be considered prior to the issuance of the operating
license is the responsibiJity of the NRC staff alone. 10 C.F.R. §2.760a.

MEMORANDUM AND ORDER
, March 16, 1976
The NRC staff is considering whether to give the Consolidated Edison
Company permission to operate the third nuclear reactor which it has built on
the Indian Point site overlooking the Hudson River in New York's Westchester
County. 1 The Citizens Committee for Protection of the Environment (CCPE)
has asked us to block the grant of an operating license pending the completion
of the further inquiry into the seismic characteristics of the Indian Point site
which we are conducting in this specially-convened proceeding?
'CCPE points to no facts relating to safety which might require us to do what
it asks. Its theory is a more abstract one. It is founded upon the unexceptionable
proposition that findings regarding the adequacy of a plant's seismic design must
be made before an operating license can be issued. Invoking this proposition,
CCPE argues that, because no' adjudicatory tribunal has made the necessary
safety findings, the license must be withheld. That theory, however, ignores the
nature of the system established by the Commission for passing upon operating
license applications. In many circumstances, including those present here, the
staff has the authority to make the requisite findings and to issue an operating
license without prior board 'approval. In view of the express terms of the
Commission order convening this proceeding,3 we can interfere with the stafrs
exercise of that authority only if given factual justification for doing so. No such
justification has been presented to us .
. A. Full understanding of why CCPE's stay motion must be denied requires,
first, an appreciation of tlie system established for the granting or denying of
operating licenses, and second, an awareness of the prior proceedings that have
taken place concerning the Unit 3 reactor. We discuss below both that system
and those prior proceedings.
1. Construction permits and operating licenses are issued by the NRC staff.
Insofar as construction permits are concerned, such issuance may not take place
unless and until, following a public hearing, a licensing board has not only
resolved all contested issues but has also made all the other findings which are

Units 1 and 2, constructed' earlier, have' already received operating licenses..
CCPE has not asked us to lift the license for Unit 2, which is now operating. (Unit 1
has been shut down for some time for reasons unrelated to this proceeding.)
3CLl-75-8, NRCl-75/8 173 (August 4, 1975).
I

2
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prerequisite to the issuance of the permit.4 At the operating license stage,
however, the situation is significantly different. If no one opposed to the grant
of the license (or any of its conditions) exercises the opportunity to intervene
and to request a hearing, no hearing ordinarily will be held. 5 In that situation,
the decisiort whether and oh what terms to issue an operating license is left
entirely to the staff, which makes its decision on all relevant safety matters
without consulting with or obtaining the approval of a licensing board.
Even where a hearing is requested at the operating license stage, its scope
may be far narrower than that of a construction permit hearing. As a
consequence, many matters may still be left to the staff for resolution entirely
outside the hearing process. This result follows because a board presiding at an
operating license hearing does not have the same tasks and does not play the
same role that a board does at a mandatory construction permit hearing.
Although, as noted, a board must decide at the construction permit stage all
matters related to the possible granting of the permit, at the operating license
stage it ordinarily passes only upon contested matters. 6 To be sure, the board in
an operating license case does have the residual power to delve into any serious
matters which it uncovers, even if no party has put them in issue.' This power is,
however, to be exercised sparingly; an operating license board is neither required
nor expected to pass upon all the items which the staff must consider and
resolve before it approves the license. s
The upshot is that, once an operating licensing board has resolved any
contested issues and any issues raised sua sponte, the decision as to all other
matters which need to be considered prior to the issuance of, the requested
license is the responsibility of the staff and it alone. 9 On the other hand, the
staff may not issue an operating license while the licensing board presiding at the
operating license hearing still has any unresolved issues under consideration, even
if the staff is satisfied as to all the subjects committed to it for decision.
2. Having outlined the system governing the award of operating licenses, we
now recount how that system has functioned with respect to Indian Point
Unit 3. We also exarniite the relationship between the now-completed Unit 3

4 Atomic Energy Act, § 189.a., 42 U.S.C. 2239; 10 C.F.R. §2.104(b). Ordinanly,
licensing boards function as the triers of fact in the Commission's adjudicatory system.
Licensing board decisions are reviewable by appeal boards, whose decisions, in turn, are
sUbje'ct to review by the Commission itself. 10 C.F.R. § §2.762, 2.78S, and 2.786. A
licensing board decision authorizing a permit or license is effective immediately unless
otherwise ordered in a particular case. 10 C.F.R. §2.764.
5 Atomic Energy Act, §189.a., 42 U.S.C. 2239; 10 C.F.R. §2.10S.
'10 C.F.R. § 2.760a, as amended 40 F.R. 2973 (January 17, 1975).
'Ibid.; see also 10 C.F.R. § 2.104(c), as amended, 40 F.R. 2973.
I See the statement of considerations accompanying the amendment to the regulations
cited In fns. 6 and 7, supra.
'10 C.F.R. §2.760a.
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operating license hearing and this special seismic proceeding convened by the
Commission.
Mter Consolidated Edison applied for an operating license for Unit 3, the
Commission duly published a notice reflecting, inter alia, that those opposed to
the license could seek to intervene for the purpose of requesting a hearing on the
company's application. 1 0 CCPE, which is attempting here to block issuance of
that license, did not seek to intervene in the operating license proceeding when it
had the opportunity to do so. Two other private groups interested in the
possible adverse effects of the discharge of heated water from the plant 11 did
intervene, however, as did the State of New York and the State's Atomic Energy
Council (each of which had, as it turned out, somewhat disparate interests). The
parties eventually agreed on a resolution of the thermal discharge issues. When
their stipulation embodying that agreement was presented to the Licensing
Board for approval, the Board decided to hold a short hearing on its validity.
The Board also requested that the parties be prepared to address at that hearing
concerns which the Board had in specific safety areas. 1 2 One of those areas
involved the seismic design of the plant; the Board's concern had been prompted
by certain documents filed and questions raised by the State Council.
During the course of the hearing, brief testimony on the seismic question
was adduced. 13 The Board indicated that it would afford the Council the
opportunity to present a direct case on seismic issues. Before that could occur,
the Council informed the Board, by letter dated April 16, 1975, that it was
withdrawing its request that seismic matters be considered in the operating
license proceeding and would not there oppose the issuance of the license. It also
announced, however, that the seismic issues in which it was interested "would be
more fruitfully addressed in ... a generic forum" where all three units could be
considered and, that it intended to take that subject up with the Commission
itself. Shortly thereafter, the Council filed a petition with the Commission
calling for it to inquire further into the adequacy, from a seismic standpoint, of
the design of the three reactors. The Commission had other papers before it
when it received the Council's pleadings. Specifically, CCPE had some time
earlier filed with the staff a petition for an order to show cause why further
operation and construction of the Indian Point units should not be halted in

10

37 F.R. 22816 (October 25, 1972).
II Similar issues had arisen in connection with the licensing of Unit 2.
12 See the Board's letters of September 30, 1974 and February 14, 1975, and its
Febru'ary 18, 1975 notice of hearing. The Board's assertion of authority to raise safety
concerns sua sponte at an operating license proceeding, now expressly confumed by 10
C.F.R. §2.760a (see fn. 7 and accompanying text, supra), had been challenged by the
applicant. Ultimately the question was certified to us and then to the Commission, which
upheld the Licensing Board's authority. See ALAB-186, 7 AEC 245; CLI-74-28, 8 AEC 7.
I'Tr. 389429 (April I, 1975); see also Tr. 450-53 (April 1, 1975) and 538-51, 727-39
(April 2, 1975).
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light of recently·developed seismic data; it had appealed the staffs denial of that
petition to the Commission.
The . pendency of the seismic·related petitions before the Commission
induced ,the Licensing Board, when it approved ,the proposed stipulation in the
,operating license case, to refrain from pressing its seismic inquiry any further.
Declining, to express a "conclusion on this matter since to do so would appear to
prejudge the matter for' the Commission," 'the, Licensing Board simply
authorized the Director of Regulation "to issue a full.power and full·term license
subject to the determination to be made by the Commission 'respecting the
seismic contentions pending before it." LBP·75·31, NRCI·76/6 593, 602·04
(June 12, 1975).
'While we were reviewing the correctness of the' Licensing Board's order
(Which also had approved and sent' on to us' the' parties' stipulation on the
thermal discharge issue, permitted the Council to withdraw the seismic issues
from consideration, and left, nothing else to be considered in the operating
license hearing), the Commission designated us as a special hoard to rule upon
the merits of the claims made by ,the State Council. I 4 It is in that capacity that
we now sit. The Commission further gave us the authority to expand the inquiry
in this proceeding into the related matters raised by CCPE's petition, even
though it had affirmed the'staffs denial of that petition. IS In that connection,
the Commission observed that no party had suggested that the seismic concerns
required that there be any cessation of operations at the site'during the
pendency of our inquiry.16 It did, however, give us the authority to issue
necessary orders in that regard if any facts presented to us warranted such
action. 17
After the Commission turned the seismic proceeding over to 'us, we passed
upon the merits, of the order the Licensing Board had entered in the Unit 3
operating license proceeding. ALAB·287"NRCI·75/9 379 (September 3, 1975).
Most of what we said there had to do with the stipulation. But we also touched
on the Board's handling of the seismic matter. NRCI·75/9 at 387·88.' Although,
as there indicated, we had earlier expressed soine concern on that score, we
noted that the Commission's action had "supersede[d] the condition imposed
by the Licensing Board" relating to the full operating license, m'ooted the
applicant's exception to that condition,' and "obviate [d) the need for our
considering (solely in the context of the Indian Point 3 proceeding) whether- a
limitation on the existing less·than·full·power autho'rization should be imposed."
[d. at 388. In effect, we recognized there that the seismic matters were to be
handled within the confines of the special proceeding conve~ed by the
Commission for that purpose.
14CU·75·8, NRCI·75/8 173, 177·79 (August 4, 1975). '
I sId. at 178.
,I 'Ibid.
I 'Ibid.
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The Commission elected to review (and in part to vacate) that portion of our
order which dealt with the stipulation. CLI-75-14, NRCI-75/12 835 (December 2, 1975). The Commission did not, however, review our handling of the
seismic matter; in effect, then, our decision .became the final decision of the
Commission on that score. In concluding its opinion, the Commission expressly
stated that it was "authoriz[ing] issuance of a full-term, full-power operating
license." NRCI-75/12 at 840.
B. As is evident from the foregoing, the operating license hearing for Unit 3
has been held and is now over. The fact that CCPE's seismic concerns were not
there considered is not attributable to a disregard of either safety considerations
or procedural norms. Rather, it is ascribable to (1) CCPE's failure to intervene in
that proceeding to press its claims and (2) the State Council's belief that its
seismic concerns could be fairly treated in a separate hearing and did not justify
withholding the operating license ab initio.
Consequently, it has fallen to the staff-rather than the hearing boards-to
make the findings concerning adequacy of plant seismic design which must
precede the issuance of an operating license. There is nothing unusual about this;
it follows from the nature of the system established by the Commission. Indeed,
the only difference from the ordinary case is that typically, if a matter is not
adjudicated at the operating license hearing, the staffs consideration· and
disposition of that matter would be final. Here, the staff is similarly free to issue
the ,operating license on its own initiative; however, by reason of this special
proceeding, we are called upon to make seismic determinations which might
affect the continued validity or terms of the license.
. In short, the staff is free to issue the license without abiding the completion
of this seismic proceeding. This result is dictated by the very nature of the
decision-making process established,by the Commission. And it'draws additional
support from the terms of the two most recent Indian Point orders issued by the
Commission.
As noted above (see p. 192, supra), the first of those orders, issued last
August, convened this special proceeding. In it the Commission noted that
"none of the parties has suggested there is any need to order a cessation of plant
operations at the Indian Point site pending resolution of the seismic issues ...."
NRCI-75/8 at 178. Although Unit 3 was not operating aL that time, the
Commission made it clear that it meant its views to encompass all three reactors,
for, it indicated that operations should continue unless we were given reason to
exercise our authority to direct otherwise as "to any or all of the Indian Point
units." We read .this as reflecting a Commission intention that, as far as it was
concerned, all three units would be permitted to operate until we ruled
otherwise. This interpretation is Virtually compelled, for at that time the
licensing Board had already given its blessing to the issuance of the operating
license; as far as the Commission could tell, the license was as good as issued. 1S
.

I I

See p. 190, supra.
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Nothing in the Commission's order suggests that it meant, simply by convening
the proceeding, to remove the initial licensing authority from the staff where it
was then lodged. Moreover, the Commission's grant of authority to us to take
appropriate interim action upon a factual showing of the need to do so scarcely
indicates that we could take such action in the absence of such a showing.
As also noted earlier (see p. 193, supra), the second relevant Commission
order was entered last December in the Unit 3 operating license proceeding
itself. Three months earlier, we ha~ there ruled, inter alia, that the steps the
licensing Board had taken in handling the seismic matter-originally of some
concern to us-had been superseded by the Commission's action convening this
proceeding. Accordingly, we viewed the seismic issues as no longer being before
'us in that proceeding. The Commission's order was confined to another aspect of
our decision; given the importance of the seismic matter, the Commission's
silence in that respect suggests concurrence in our appreciation of its status. Of
at least equal moment in evaluating the Commission's intent in that regard is its
statement expressly authorizing issuance of the full operating license; it would
not likely have done this had it considered there to be any open questions in the
operating license proceeding.
In this connection, it is highly significant that CCPE has not brought to our
attention anything that was not also before the Commission when it issued its
August and December orders. In essence, then, CCPE is asking us to take action
different from, and more drastic than, that which the Commission deemed
appropriate when it reviewed the same material. But we are subordinate to the
Commission. Nothing in the Commission's general delegation of authority to us .
or in its charter convening this specific proceeding gives us the authority to
review, much less to overturn, its decisions.
C. We should add that in certain respects the present status of the seismic
matter can be best understood by analogy to a post-licensing show-cause
proceeding. In both instances, the initial licensing decision, made elsewhere, is
subject to being modified to conform to the board's view of the evidence
adduced at the hearing. And the board in each case has the authority to modify
or suspend the license pendente.1ite upon a showing that the facts require such
action in the interest of preserving safety. But in neither instance does the mere
pendency of the proceeding call for such action, unless the body convening the
proceeding so directs.
Having said all this, we do recognize that CCPE's theory would entitle it to
the relief it seeks if the seismic matter 'were being considered in the ordinary
course of an operating license proceeding-in that circumstance, the staff would
be precluded from issuing the operating license until the seismic matter were
resolved. And seismic matters were brought up at one stage of the operating
license hearing. These considerations might be taken by some to indicate that a
type of legal legerdemain has occurred, involving the shuffling of the seismic
concerns from one proceeding to another, with the possible result that safety
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-will be compromised before those concerns are aired. This is not the fact. It was
the inaction of CCPE and the choice of the State Council which led to the
seismic issues being heard here, separate from and subsequent to the operating
license proceeding. And the only effect is that the staff, rather than a board, will
make the relevant safety findings in the first instance. As we have pointed out,
this is not unusual in an operating license proceeding; indeed, in many cases the
boards never become involved. Moreover, if CCPE is in possession of facts-and
not just abstract theories-which might warrant the relief it seeks pendente lite,
it is free to call them to our attention.

In sum, although CCPE may ultimately establish that it is entitled to the
relief it seeks, the ground that it now relies upon is inadequate. Accordingly, its
motion is denied without prejudice to its right to seek similar relief upon a showing of a sufficient factual basis therefor.
.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuPlo
Secretary to the Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION,

ALAB·320

'ATOMIC SAFETY AND LICENSING APPEAL BOARD

.

,

Richard S. S~lzman, Chairman
Dr. Lawrence R. Quarles
Dr. W. Reed Johnson

In the Matter of
PACI FIC GAS AND ELECTRIC'
COMPANY

Docket Nos. 50·275 O. L.
50·3230.L.

(Diablo Canyon Nuclear Power Plant
Units Nos. 1 and 2)

, Mrs. ,Sandra A. Silver and Mr. Gordon Silver, North
Hollywood California, for intervenors San Luis Obispo
Mothers for Peace and John J . Forster.
M~ssrs. Philip A: Crane, Jr., John C. Morrissey, Dennis C.
Sullivan and Bruce R. Worthington, San Francisco, Cali·
fornia, for the applicant.

Messrs. James R. Tourtellotte and L. Dow Davis for the
Nuclear Regulatory Commission Staff.

Upon motion by intervenors for a stay of further shipments of nuclear fuel
to the Diablo Canyon facility site pending resolution of their appeal from the
Ucensing Board's order authorizing such shipments, the Appeal Board rules that
intervenors have not demonstrated cause for granting the extraordinary relief
sought.
Motion denied, subject to reconsideration following the forthcoming oral
argument on intervenors' appeal.
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ORDER
March 1B, 1976
This matter is before us on the joint motion of intervenors San Luis Obispo
Mothers for Peace and John J. Forster dated February 23, 1976. They seek a
stay of further shipments of nuclear fuel to the Diablo Canyon facility site in
San Luis Obispo County, California, pending resolution of their appeal from the
licensing Board's December 23, 1975, order authorizing such shipments. The
applicants and the Nuclear Regulatory Commission staff oppose the intervenors'
motion.
Upon review of the papers submitted in support of and in opposition to the
motion, and after consideration of the record made befor~ the licensing Board,
we find that intervenors have not demonstrated cause for granting the
extraordinary relief they seek in advance of full consideration of the merits of
their appeal. See Wisconsin Electric Power Company (point Beach Unit 2),
ALAB·58,4 AEC 951 (1972), and Virginia Petroleum Jobbers Ass'n v. F.P.C.,
259 F.2nd 921, 925 (D.C. Cir. 1958). We note that oral argument of intervenors'
appeal is calendared to be heard by us within two weeks. We therefore deny the
motion for a stay subject, however, to our reconsideration after having heard
that argument.
Motion for stay denied.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. DuFlo
Secretary to the Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

LBP-76-8

ATOMIC SAFETY AND LICENSING BOARD

Douglas V. Rigler, Chairman
Ivan W. Smith, Member .
John M. Frysiak, Member

In the Matter of
THE TOLEDO EDISON COMPANY AND
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

Docket Nos. 50-346A
50-500A
50-501 A

(Davis·Besse Nuclear Power Station,
Units 1, 2 and 3)
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY, ET AL.
(Perry Nuclear Power Plant,
Units 1 and 2)

Docket Nos. 50-440A
50-441A
March 1, 1976

Upon motion by the Department of Justice to compel production of certain
documents already in its possession as a result of a Civil Investigative Demand
(CID) under the Antitrust Civil Process Act (I5 U.S.C. Sections 1311-14) filed in
a separate proceeding, the licensing Board concludes that: (1) the Antitrust
Civil Process Act establishes no inherent barrier to the use of NRC process to
obtain documents relevant in NRC proceedings; (2) the Department's request for
the documents will not be denied as untimely, since it is made for the purpose of
obtaining assertedly relevant documents for direct evidentiary use, rather than
for further discovery; and (3) given the absence of an additional burden on or
surprise to the applicants, permitting production of the documents does not
violate the spirit or intent of the Board's discovery date cut·off rule.
Motion granted. To avoid duplication of documents already introduced into
record, Department directed to submit revised list of eID documents it presently
intends to attempt to introduce into evidence.
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RULES OF PRACTICE: DISCOVERY' "
(CIVIL INVESTIGATIVE DEMAND) Documents produced under a Department of Justice Civil Investigative
Demand are not foreclosed from production in a federal agency proceeding by
either the express terms or the legislatIve intent of the Antitrust Civil Process
Act.
"
,

RULES OF PRACTICE: DISCOVERY
A request for document production made by a party after the established
termination date for discovery requires a showing of good cause, which is found
because the documents not previously produced are specifically thought to offer
meaningful support to the party's position with respect to the issues In
controv.ersy in the p'roceeding arid impos~ no production burden O? ~the~
parties.

MEMORANDUM OF THE BOARD RELATING TO .
MOTION TO COMPEL PRODUCTION OF CIVI L
INVESTIGATIVE
DEMAND
.
. DOCUMENTS,
'On May 1, 1975, in a separate proceeding, the Department 'of . JustiCe
(Department) issued a Civil Investigative Demand (CID) to the,Cleveland Electric
Illuminating Company (CEI) under the Antitrust Civil Pro'cess Act, 15 U.S.C.
Section 1311·14. CEI produced the demanded documents on June 27,1975. On
October 31, 1975, the Department applied for a subpoena to CEI under 10 CFR
2.720 for some of the documents produced pursuant to the Demand.
Upon'motion of CEI, the Board by Order of November 18,1975, quashed
the subpoena, but granted leave to the bepartment to proceed under Sections
2.741 and 2.740(f) which provide for the prodUction of. documents among
parties. 1 We now address the' Department's motion to compel production of
documents filed November,21, 1975. Physical production of the documents is
riot required because the Department. already has them as a result of, the
Demand. The Department considers the documents to be unavailable for use in
thls proceeding unless they are produced under NRC process because of the
..
provisions of the Antitrust Civil Process Act. Tr. p. 5646.
The problem arises because, where'documents produced under a' Demand ~re
in the possession of the Department's custodian for such doc'uments, '
... [N] (, material so ,pi,oduced shall be ~ availabl~ 'for eX~in~tion,

1 See Consumers Power Company (Midland Plant, Units 1 and 2), ALAB-3S, 4 AEC 711,
713, Sept. 21, 1971.
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without the consent of the person who produced :suchmaterial, by an
individual other than a duly authorized officer, member or employee of the
·Department of Justice. [15 U.S.C. Section 1313(c)]
Use of the material in this proceeding would, of course, pernut examination
by others. Section 1313(d) permits the use of Demand-produced documen is:'
(d) Whenever any attorney has been designated to appear on behalf of
the United States before any court or grand jury in any case or proceeding
involving any alleged antitrust violation, the custodian may deliver to such
attorney such documentary material in the possession of the custodian as
such attorney determines to be required for use in the presentation of such
case or proceeding on behalf of the United 'States. . . .
.
.
."
. .
CEI observes that this proceeding is before neither a court nor a grand jury.
,We are told that documents produced pursuant to Demand under the Antitrust
Civil Process Act are beyond the reach of NRC agency process. Our examination
of the . language of that Act discloses no intent to foreclose the production of
documents turned over to the Department during the course of a civil
investigation to federal agencies having independent reason to call for their
production. Neither have Applicants pointed to anything in the legislative
history of the Antitrust Civil Process Act which would give credible support to
such an interpretation. Thus, as we approach the controversy with respect to
cm documents, we fmd no legislative barrier, neither by reference to the terms
of the A,cr itself nor from any expression of Congressional intent to foreclose
production in federal agency proceedings.
The .test for resolving this motion, as we see it, is whether the'documents for
which production is being sought are relevant to the proceedings before this
Commission and, in this instance, whether they contain materials thought to be
of probative value to the Board in reaching its decision.2 Ordinarily, we would
rely solely upon the relevance test set forth in Section 2.740. In this proceeding,
however, we require a higher standard of, probative value because the
Department made application for production after the termination date for
discovery established by this Board. Thus, to the extent, if any, that the
Department would seek to enlarge or prolong the ample discovery period
allocated by this Board, we would require a showing of good cause, i.e., that
documents not previously produced are specifically thought to offer meaningful

2Rule 2.740(b)(1) provides'that: "Parties may obtain discovery regarding any matter,
not privileged; which is relevant to the subject matter involved in the proceeding: • ," and
that "It is not ground for objection that the information sought will be inadmissible at the
hearing if the information sought appears reasonably calculated to lead to the discovery of
admissible evidence," Rule 2.740(b)(l) closely parallels Rule 26(b)(l) of the Federal Rules
of Qvil Procedure.
.
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support of the Department's position with respect to the Issues in Controversy
in this proceeding. 3 The Department's request for production probably would
be denied as untimely if it were made, not for the purpose of obtaining
documents to be introduced into evidence, but for the purpose of conducting
depositions and seeking additional materials which might be of probative value.
Here, however, it is apparent that the Department already possesses and is
familiar with the content of the documents for which production is sought. We
are informed that production at this time is sought for the express purpose of
obtaining documents, the contents of which already are known but which the
Department considers to be unavailable absent Commission process because the
documents come to its attention as a result of aCID. Tr. p. 5646. .
To hold that documents produced to the Department pursuant to the
Antitrust Civil Process Act thereafter are not reachable by the Department in
federal agency proceedings would create an irrational and absurd result. The
effect of such a holding would be to confer immunity in the agency forum upon
a producing party with respect to those documents merely because the party was
fortunate enough to have received a Civil Investigative Demand. The federal
agencies' abilities to discharge their statutory obligations would be frustrated in
that Significant documents of probative value would be excluded from
consideration by the agency and the public interest would be subverted by the
Department's inability to build a complete record with respect to its position.
Although we make this decision in the context of an NRC antitrust
proceeding, our· reasoning wiII become even more apparent if we apply
Applicants' argument to documents of probative value: in a license proceeding
relating to the safety of a nuclear plant. Applicants' contention is that
documents produced to the Department pursuant to cm request thereafter
would be shielded or immunized from use by the Department in NRC
proceedings notwithstanding the presence in those documents of information
which might disclose safety-related defects of the plant.4 This argument is
untenable. We do not believe that Congress even remotely contemplated such a
result, and we would not accept this result absent an express Congressional
directive forbidding production or use of the documents.
We conclude:

'These issues were set by the Board on July 25, 1974, at the commencement of the
discovery period. The discovery period extended through August 1975.
·We recognize that the Department is not ordinarily a party to license proceedings in
which safety and environmental concerns are the only issues in controversy. Nonetheless, the
mere suggestion that the Antitrust Civil Process Act prevents Commission consideration of
such documents illustrates in a safety context the mischief which could result if we should
adopt Applicants' rationale.
.
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(1) That the Antitrust Civil Process Act establishes no inherent barrier to the
use of NRC process to obtain documents relevant in NRC proceedings;
(2) That the Department's request for these documents, though filed
pursuant to a discovery request, in actuality is made for the purpose of obtaining
documents for direct evidentiary use in these proceedings;
. (3) That the Department is able to evaluate whether it wishes to present
these documents in evidence because it already has been able to analyze their
content;
(4) That there is representation of relevance by Department;
(5) That we can permit production of these documents pursuant to Rule
2.740 because, even viewing production as discovery related, it would not violate
the spirit or intent of our discovery date cutoff rule.
(a) No additional burden is placed upon Applicants since no file search is
necessary. The documents already are in the possession of the Department.
(b) No surprise with respect to hearing preparation can be claimed by
Applicants since:
(1) We have not enlarged upon any of the issues in controversy nor the
specific Statement of the Nature of Claims to be Asserted which we are
using to control the introduction of evidence in these proceedings;
(2) The documents came from Applicants' own files and therefore the
contents should have been known to them in any event;
(3) The Department's first notice to Applicants that it intended to utilize
the cm documents in this proceeding occurred well prior to November 10,
1975, the date by which we required all parties to list documents they
intended to introduce into evidence in these proceedings. Thus, Applicants
were placed on timely notice that if the Department were successful in its
motion to compel production, the documents would be utilized by the
Department in support of its case.
In the interval since the motion to compel production rust was made, the
hearings have proceeded for more than two months. Issues have become refined
and all parties have been made aware of the Board's intent not to permit
repetitious and cumulative introduction of evidence. See Rule 2.757(b).
Accordingly, the Department no longer may desire to introduce many of the
documents for which production is being sought. We would discourage the
introduction into evidence of documents which, while otherwise relevant, do
nothing more than duplicate materials already in the record. Therefore, although
we announce our intent to grant the Motion to Compel Production, we direct
the Department to review documents listed on the schedules attached to that
motion and to deSignate those documents which it presently intends to attempt
to introduce into evidence. Because the Department already has had extensive
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discovery. and access to voluminous materials of Applicants apart from
documents covered by the Civil Investigative Demand, we anticipate that a
substantial reduction of the documents requested may be achieved. Upon receipt
of the revised list of cm documents for which production is sought, it is our
intent immediately to sign the production order. The submission of the revised
list will be taken as a representation by the Department that introduction of the
documents will not burden the record in cumulative and repetitious fashion and
that the documents are asserted to be of significant probative value in these
proceedings.
It is so ORDERED.
THE ATOMIC SAFETY AND
LICENSING BOARD .
Ivan W. Smith, Member
John M. Frysiak, Member
Douglas V. Rigler, Chairman
Dated at Bethesda, Maryland
this 1st day of March 1976.

• J.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

LBP·76·9

ATOMIC SAFETY AND LICENSING BOARD

Elizabeth S. Bowers, Chairman
Glenn O. Bright
, , Dr. Richard F. Cole

In the Matter of
POTOMAC
ELECTRIC POWER COMPANY
,
,
(Douglas Point Nuclear Generating
Station, Units 1 and 2)

Docket Nos. 50-448
, 50·449
March 8, 1976

Upon motion by intervenor (a~d cross·motion by' applicant) for summary
disposition' of intervenor's contention concerning the methods, facilities and
routes' of :transportation intended to b'e' used for the disposal of radioactive
wastes (or in the case of intervenor, alternately, for a deferral of the contention
to the iater of 'the two hearings proposed forthe Douglas Point proceeding), the
"Licensing 'Board rules that the contention is governed by 10 CFR 51.20(g) and
the 'appended Table S-4; and that the interverior' has not 'followed the
requirements of 10 C.F.R~ §2.758 by filing an affidavit seeking a'waiver of the
values in the Table or even by alleging the' existence of special circuinstances
which might constitute grounds for a waiver.
Upon motion by intervenor that all decisions reached as a result of early
hearings be conditioned to require the applicant to comply with criteria in effect
at the time of construction of the facility, the ,Licensing Board rules that the
standard invoked does not apply to issues involving environmental or radiologi·
,cal health and safety matters that are site·related (Potomac Electric Power
Company (Douglas Point Nuclear Generating Station, Units 1 and 2), ALAB·
277, NRq·75/6 539 (June-18, 1975)), that none of the issues for which an early
hearing is sought deal with matters which are not site·related, and accordingly
that the motion is premature.
Intervenor's motion for summary judgment denied; applicant's cross·motion
granted. Intervenor's motion to condition decisions resulting from early hearings
," '
denied as premature.
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ORDER RELATIVE TO INTERVENOR WOJCIECHOWICZ'S
MOTIONS OF OCTOBER 14, 1975, AND APPLICANT'S
MOTION FOR SUMMARY DISPOSITION FI LED
OCTOBER 22, 1975
On October 14, 1975, Counsel for Intervenor Edward J. Wojciechowicz
(Intervenor) rued with the presiding Atomic Safety and licensing Board (Board)'
a pleading entitled "Response of Intervenor Wojciechowicz to Applicant's
Motion to Proceed With an Evidentiary Hearing on a Revised limited Scope of
Issues" (Response). Intervenor's Response, however, included two motions.
Intervenor first moved for summary disposition on Intervenor's Contention IS,
or in the alternative a deferral of Contention 15 to the later of the two hearings
proposed for the Douglas Point proceeding. The second motion requested the
Board to condition all decisions reached as a result of eady hearings to require
the Applicant to comply with criteria in effect at the time of construction of the
facility.
On October 22, 1975, the Potomac Electric Power Company (Applicant)
f1led its answer to Intervenor's motions. Applicant urged that Intervenor's
motions be denied, and in tum included a motion for summary disposition on
Contention 15.
.
Intervenor's first" motion concerns Contention 15. 1 That contention reads:
Applicant has not set forth the methods, facilities, and routesof transporta·
tion it intends to use for the disposal of radioactive wastes generated by the
proposed facility as required by AEC Regulatory Guide 4.2, especially
4.2-5.3.4.2 and such omission is prejudicial to Petitioner'S interest and case.
In Intervenor's Response, it was stated, regarding Contention IS, that:
'As far as can be determined by Intervenor, the methods, facilities, and routes
of transportation that Applicant intends to use for the disposal of
radioactive wastes from the proposed facility have not been any more clearly
set forth now than they were in Applicant's original environmental
statement. Since the methods, facilities, and transportation routes that
Applicant might employ have tremendous significance on the suitability of
the Douglas Point site for the location of the proposed facility, and since it is
impossible for this Intervenor to look more closely into the particulars
thereof until Applicant's proposals are known, it is believed that Applicant
should set forth as clearly as possible the particulars of waste disposal from
Douglas Point before a schedule is set up for evidentiary hearings thereon. At
this stage in the proceedings, it is not enough for Applicant to say merely
that it will be sure to comply with NRC regulations I It is hoped that this is

I

Wojciechowicz Contention IS was admitted by order of the Board on March 25,1974.
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true with respect to all contentions. The fact is that the extent of Applicant's
compliance with the NRC criteria, and the alternatives available to Applicant
for. compliance that WOUld. have less environmental impact cannot be
. properly evaluated until Applicant's proposals are known. [{Emphasis added)
(Response, p. 3)]

In short, Intervenor contends that the requested information is necessary so
that he can independently assess the extent of, and presumably litigate, the
environmental ·impacts of transportation of radioactive wastes from the
proposed Douglas Point facility.
On January 6, 1975, the Atomic Energy Commission 2 published regulations,
which became effective February 5, 1975 (10 CFR 51.20(g)), authorizing
Applicants in their environmental reports, and the Commission's Staff in its
detailed environmental impact statements, to account for the environmental
effects of transportation of fuel and waste by using data in an appended
Summary Table (Table S-4). 40 F. R. 1005. Specifically, Table S-4 sets forth
numerical values for the environmental effects of transportation of spent fuel
and radioactive waste to and from one light-water cooled nuclear reactor under
both normal and accident conditions.
The environmental impact of the transportation of fuel and wastes to and
from the proposed Douglas Point facility clearly are governed by the values set
forth in Table S-4. 10 CFR 51.20(g). And, as provided for in 10 CFR 2.758(b)
absent a waiver of or an exception to the rule, these values are binding in the
proceeding.
To the Board's knowledge, the requirements of 10 CFR 2.758 have not been
followed by Intervenor. That is, no petition for waiver of the values specified in
Table S-4, with its necessary accompanying affidavit, has been filed. Moreover,
to the Board's knowledge, Intervenor has not even alleged, in any fashion, the
existence of "special circumstances" which might constitute grounds for waiver
of the applicable rule. The Board, therefore, believes that this contention is not a
proper issue for consideration in this proceeding. Accordingly, following 10 CFR
2.749(d), the Board hereby grants Applicant's motion for summary disposition
of Intervenor's Contention 15. Intervenor Wojciechowicz's motion is denied.
Intervenor also expressed a concern that holding early hearings, as requested
by Applicant, could lead to a result whereby" ... outdated technology might be
'locked in' in view of the great time lapse between the hearings and the
construction." (Response, pAl. Intervenor contends that the Appeal Board has
explicitly recognized this possibility, and therefore Intervenor moves this Board
to:

21n accordance with the Energy Reorganization Act of 1974, 83 Stat. 1233. the Atomic
Energy Commission has been abolished and its regulatory responsibilities have been assumed
by the Nuclear Regulatory Commission.
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· .• specifically condition all decisions to· be reached on' the basis of
evidentiary hearings that are to be scheduled now that Applicant will be
required to comply with the criteria in effect at the time of construction
absent some' positive showing by Applicant-with full scrutiny of the
showing by the Board and the Intervenors-that sUch is impossible.
[Response, p. 4].
,Intervenor's assertion regarding the 'Appeal Board's concern'is correct as far
as :it goes. However, Intervenor choseto·ignore the fact that the Appeal Board
clearly limited its concern in this regard to issues "which do not focus upon the
suitability of the Douglas Point site from a reactor-safety or an environmental
standpoint". Potomac Eleetric,Power Company (Douglas Point Nuclear Generating Station, Units 1 and 2) ALAB-277, NRCI-75/6 '539, 553-554 (June 18,
1975). None of the issues on which Applicant has moved for earlyhearing'deal
with matters-either environmental or radiological health and safety-which
are not site-related. Therefore Intervenor's motion for this' condition is
premature, and is hereby denied.
It is so ORDERED:
THE ATOMIC SAFETY AND
LICENSING BOARD

.1

Elizabeth S. Bowers
Chairman
Dated at Bethesda, Maryland
this 8th day of March, 1976.
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I n the Matter of
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, .' Docket Nos. 50·259
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TENNESSEE VALLEY AUTHORITY
'I

.,

"

. March 11, 1976

(Browns Ferry Nuclear Plant,
Units 1 and 2)

......
'
- ".
.

','

.

'

Upon timely petition for leave to intervene and request for a hearing in
proceeding to·consider.proposed operating license amendments, Licensing Board
rules that (1) it will consider all of.petitioner's supplementary pleadings in spite
of the untimeliness of certain of them; (2) the hearings of the Joint Committee
on Atomic Energy on reactor safety do not relate specifically to the proposed
license amendments and therefore do not provide a valid basis for delaying the
Board's decision on petitioner's request for a hearing; (3) petitioner's residence
65 miles from the site, together with other activities closer to the site in which
he and his family engage, establish a sufficiently localized interest to meet the
intervention requirements of 10 C.F.R. §2.714;(4) petitioner has shown a
sufficient connection between his interest and the proposed license amendments;
(5) petitioner has advanced at least one, adequate contention .or litigable issue
susceptible of factual determination at an evidentiary hearing; and.(6) in view of
the nationwide interest in resolution of the Browns Ferry fire incident, granting
the hearing request is in the public interest and consistent· with Commission
: ~ "
~ ,~'l
policy. . .
. , '.
Motion to postpone Board action denied. Intervention 'petition granted.
.'.
(I

l,

·i

RULES OF PRACTICE: CONTENTION REQUIREMENT FOR
INTERVENTION
• J"

Apetitione~ who meets other intervention requirements need st:ii~ onty one
adequate contention to entitle it . to intervene' in Comnussionlicensing
proceedings.'"
i "
I.

•

I

\

'

.,

1 .
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RULES OF PRACTICE: CONTENTION REQUIREMENT FOR
INTERVENTION
A licensing board is under no obligation to affirmatively "create" conten·
tions for a petitioner or to transform patently bad contentions into acceptable
contentions. Commonwealth Edison Co. (Zion Station), ALAB·226, 8 AEC 381,
406 (1974). However, where an issue, clearly open to factual adjudication, can
be discerned somewhere within the four corners of submitted pleadings, a
licensing board is not free to disregard it.
RULES OF PRACTICE: INTERVENTION PETITION (AFFIDAVIT)
'Documents incorporated by reference in their entirety by an intervention
petitioner in a supporting affidavit will not be considered ·by a licensing board
since their incorporation frustrates the particularity requirements of 10 C.F .R.
§2.714.

RULING ON PETITION TO INTERVENE
On October 7, 1975, the Nuclear Regulatory Commission (NRC) published
in the Federal Register (40 Fed. Reg. 46365) a notice of "Proposed Issuance of
Amendments to Facility Operating Licenses," which had been issued to the
Tennessee Valley Authority ("TVAn or the "licensee") for the operation of the
Browns Ferry Nuclear Plant, Units 1 and 2, located in limestone County,
A1abama.
The proposed amendments to the TVA operating license relate to: (1)
modification and reinstatement of certain technical specifications authorizing
operation of the plant following the March 22, 1975 fire; (2) revision of
technical specifications to permit the use of General Electric Thermal AnalysiS
Basis (GETAB) and modified operating limits based upon an evaluation of ECCS
performance in accordance with 10 CFR §50,46; (3) modification of various
limits in accordance with the Commission's Interim Acceptance Criteria and
termination of certain restrictions by the Commission's December 27, 1974
Order for Modification of license and imposition of limitations established in
accordance with 10' CFR §50,46; (4) revision of technical specifications to
modify the flow biased APRM neutron flux scram and rod block set points; and
(5) revision of technical specifications relating to temperature limits for the
pressure suppression pool water.
The Commission's notice provided an opportunity for any person whose
interest mi&ht be affected to petition to intervene and to request' a hearing,
requiring that, pursuant to 10 CFR §2.714, the petition to intervene must set
forth: (1) the interest of the petitioner in the proceeding, (2) how that interest
may be affected by the results of the proceeding, and (3) the petitioner's
contentions with respect to the proposed licensing action.
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Pursuant to delegation by the Commission, on November 11, 1975 the
Acting Chairman of the Atomic Safety and licensing Board Panel established
this Atomic Safety and licensing Board (the Board or petitions board) to rule
on petitions and/or requests for leave to intervene in this proceeding.
On November 6, 1975, Mr. William E. Gamer of Scottsboro, Alabama, an
attorney, fIled a timely Petition For Leave To Intervene And Demand For
Hearing.
Mr. Gamer (the Petitioner) has had an unusually long period of time in
which to refine his petition-from November 6, 1975 to January 29, 1976some 12 weeks" Furthermore, the Petitioner has fIled a total offive pleadings,
or attempted pleadings, directed to the substance of his contentions and the
basis therefor, with three of those pleadings not specifically authorized by the
Commission's Rules of Practice nor orders of this Board:
1. The original Petition For Leave To Intervene And Demand For
.
Hearing-November 6,1975.
2. Petitioner's Response To licensee's Answer To Petition-November 23,1975.
3. Perfected Petition For Leave To Intervene-January 29, 1976.
4. Motion For Permission To Add Further Bases To Perfected Petition
And Proposed Further Bases-February 11, 1~76.
5. Letter response to answers of NRC Staff and Applicant-February 17,1976.
The Petitioner incorporated by reference in his Perfected Petition each of his
earlier pleadings. Items 2, 4 and 5 listed above are not authorized by the
Commission's Rules of Practice nor, thus far, by orders of the Board. The NRC
Staff concedes that the Board, in its discretion, could choose to receive the
February 17 letter and give it "appropriate consideration," and, by addressing
the merits of Petitioner's February 11 Motion For Permission To Add Further
Bases, the Staff seems to concede that this, also, can be considered by the Board.
The licensee (TV A) opposes our considering any such unauthorized pleadings or
attempts to add to earlier pleadings.
The Board dislikes the gratuitous fIling of unauthorized pleadings extra the
Rules of Practice, particularly where, as here, more than adequate time has been
already granted to me first a regular Petition To Intervene and much later, after

I Since November 6, the original deadline for filing a petition for hearing, there have
been four extensions of time. The fust was granted to the NRC Staff by the Board's· Order
of November 25. The second resulted from use of an incorrect service list, so that the Board
was not served the Staff's answer until December 17. The third was the Board's Order of
December 24 which, at the Staff's suggestion, granted the Petitioner 30 more days to
perfect his petition. The fourth extension was the Board's' Order of January 15, 1976,
granting Petitioner's request for an additional five days, thus extending the deadline to
January 29, 1976.
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several time extensions, a Perfected Petition To Intervene. We note that the
original deadline was November 6, 1975 and the extended' deadlirie for: the
Perfected Petition was January 29, 1976. Yet two' of the above-listed "pleadings" came two weeks or more after the extended deadline of January 29. Such
conduct by an attorney is less understandable in this case because NRC records
show that the Petitioner, though acting pro se, has been actively involved in
several past NRC and AEC license proceedings going back many years. However,
the Board has chosen, in its discretion, to consider all the filed documents in
pressing its search for answers to the questions of "interest," admissibility of
contentions and basis therefor.

MOTION TO POSTPONE BOARD ACTION 'UN:rIL '
AFTER JCAE HEARINGS
The Petitioner's February 11 Motion .•. To Add 'Further Bases als'o iricludes

~ request to postpone Board.action on' Mr. Ga~er'sPetition To Intervene until

after the' Joint Committee on Atomic Energy (JCAE) hearings "a:~e held and the
findings made available to the Board and all parties." Petitioner asserts that on
February 2, 1976, three GE employees involved in nuclear power plant work
I
'
resigned and were "all of the opinion that it would be unsafe to operate the
Browns Ferry plant." Paragraph 5 alleges that' Robert D. Pollard, a project
manager for NRC, resigned "because of his concern about the safety of the
nuclear power plants" and "the inability of the Nuclear Regulatory Commission
to regulate licensees."
.
These general allegations are unrelated to the proposed amendments to the
Browns Ferry licenses and are merely statements concerning the NRC and GE
resignations and recitals of general opinions 2 about the safety of nuclear power
plants. They fail to provide the necessary specificity, and factual bases for
contentions as required by the Notice in this proceeding and §2.714 of the
Rules of Practice.
The fact that the JCAE will hear (or has heard) statements from the named
individuals provides no valid basis for delaying our decision on Petitioner's
request for a hearing. The Board is offered no factual connection between the
past or expected testimony of these individuals and Petitioner's specific
contentions. The Commission has stated that "[a) s a general rule it is the
"

.

'The Appeal Board has stated concerning such general views:
If facts pertaining to the licensing of a particular nuclear power plant are at issue', an
,adjudicatory proceeding is' the' 'right forum. But if someone wants to advance
generalizations regarding his particular views of what applicable pOlicies ought to be a
, ; role other than lIS a party to a trial·tYpe hearing should be chosen. [Duke Power
Company (William B: McGuire Nuclear'Station, Units 1 and 2) ALAB-128; 6 AEC 399,
401 (1973).1
.
I
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practice of the Commission to pursue its administrative procedures while other
state and local proceedings are under way. ~uch a practice is ... the efficient,
economical and expeditious course." Wisconsin -Electric Power Company, et al.
(Koshkonong Nuclear Plant,Units 1 and 2) CLI-7445, 8 AEC 928,930 (1974). "
Cf. Consumers Power Company (Midland Plant, Units 1 and 2) CLI-74-7, 7 AEC
147, 148 (1974). The JCAE hearing concerns nuclear safety in general as
distinguished from NRC licensing proceedings relating to specific plants, licenses,
permits or' amendments ana modifications thereto. Accordingty, Petitioner's
request to delay'a Board decision on his petition is DENIED.
"

,

"

INTEREST
:The NRC Stafrs responses to Mr. Garner's'pleadings took the position that
he had met the -requirements of the Commission's notice and §2.714 to the
extent of establishing a valid interest in the proceeding, but that he had failed to
adequately show how that interest may be affected by the proceeding.3 TVA's
position is that none of Petitioner's pleadings show any interest which may be
affected by the results of this proceeding; that his residence 65 miles from the
site "is so remote as to be beyond the zone of interests protected by the Atomic
Energy Act;" that "mere travel from time to time in the vicinity of the site does
nOt show the substantial interest required;" and that Petitioner's interests in the
City of Huntsville, the Decatur Airport and the Redstone Arsenal are no more
than 'the 'same general interest "held by aU' citizens,- and are not sufficiently
personal to the Petitioner to create the requisite interest.''''
The Board is aware of the Appeal Board's earlier guidance that admissible
petitions should identify an interested person as one "who lives or conducts
substantial activities in reasonable" proximity to i the facility site and 'whose
interest may, be affected by the proceeding;"S and that "a board should take
equal care in tllese cases to assure itself that potential intervenors do have a real
stake in the proceeding.,,6 The "Board has also taken into consideration the test

,

.: I

responses of 2/11/76, at 2, and 2/25/76 at 3. See also Staff resp~nse of 11/26/75,
at 5:
' ,
"
"
Stated differently,' Petitioner' has failed to provide a reasonable n'exus between the·
interest assened and the results of the Commission taking action on the proposed
amendments.. ,
.. 4 Licensee's answer of" 11/18/75, at 3; Licensee's response to perfected petition,
2/10/76, at 3, 5-9.
5 Duquesne Light Co. (Beaver Valley Power Sta.), ALAB-I09, 6 AEC 243, 244 n.2
(Apr. 2, 1973).
.
'Cincinnati Gas & Elec. Co. :(Zimmer Nuclear Sta.),' ALAB-305, NRCI-76/1, at 12
(Jan. 7, 1976).
" 3 Staff
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approved by the Appeal Board in the Pebble Springs case 7 in searching for
elements necessary for requisite int~rest; viz., a showing that:
.•. (1) the entry of an order in the particular proceeding would cause actual
injury to the person or group representing intervention, and (2) such injury
is arguably within the scope of interests to be protected by the statutes
governing the particular proceeding.
Mr. Gamer's assertions regarding "interest" appear in three documents: his
original Petition For Leave To Intervene (11/3/75), the Petitioner's Response to
licensee's Answer (11/23/75), and his letter of February 17,1976 "in response
to the answers of the NRC Staff and the Applicant to my Perfected Petition."
Briefly summarized, the interest assertions are:
1. He and his family reside and own property in Scottsboro, Jackson
County, Alabama (Jackson County is some 25 miles from Limestone County,
wherein the plant is located. Mr. Gamer's residence is about 65 miles from the
plant site.)
2. He and his family also own other property in the western part of Jackson
County, closer to the plant site, and in Lauderdale County, which is directly
adjacent to limestone County.
3. He and his family use the shopping, commercial, medical and social
facilities of Huntsville, Alabama, only 35 miles from the plant site.
4. He is a practicing attorney and a member of the bar of the U. S. District
Court for the Northern District of Alabama, which sits in Florence (40 miles
from the site), Huntsville (35 miles from the Site), and Decatur (10 miles from
the site).
5. He fmds it necessary, from time to time, to travel in the immediate
vicinity of the site.
6. He finds it necessary from time to time, to use U. S. Highway 72 and
Alabama Highway 20, both of which pass within a few miles of the plant.
7. The plant is located on Wheeler Lake, wherein he and his family "still
have a right to fish." (The Board takes this to be an allegation that he and his
family have fished there before, and intend to do so in the future.)
8. Mr. Garner and his family utilize Huntsville-Decatur Airport, less than 30
miles from the plant.
9. "As a citizen of the United States, Petitioner has an interest in the safe
preservation and operation of the Army Missile Command and the National
Aeronautics and Space Agency," located at Redstone Arsenal, also less than 30
miles away.
to. Petitioner and his family are consumers of electricity produced by TVA.
11. There appears to be no agency of the State of Alabama, nor any person,

7 Portland Gen. Elec. Co. (Pebble Springs Nuclear Plant), ALAB-273, NRCI-7S/S, 492,
494 (May 28, 1975).
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firm or corporation who will intervene to represent or protect the interest of
Petitioner and his family in this proceeding.
Although there are some alleged bases of interest enumerated above which,
taken alone, the Board might find to be inadequate bases for intervention (e.g.,
items 9, 10 and 11) and others that appear questionable (e.g., possibly items 5
and 6), the Board finds that, taken together, the Petitioner appears to have
established a sufficiently localized interest to meet the intervention requirements
of §2.714. We are not saying that a residence distance of 65 miles from the
plant site is in any way automatically "qualifying" in all cases, but only that
considering all the circumstances and factual connections with the plant site and
its operation,' we believe a sufficient interest has been shown within the meaning
of the Commission's Rules of Practice and within the intended ambit of
protection of the Atomic Energy Act.!
With regard to the "nexus between the interest asserted and the proposed
modifications," which the NRC Staff argues is lacking, the Board finds that,
contrary to the Staff assertion, Mr. Gamer's contentions do, in effect, allege. that
the modifications proposed are inadequate, and that re-starting the two nuclear
units with the proposed modifications would endanger the public health and
safety. (e[. NRC StafCargument in NRC Staff Response of 2/11/76, at 4.) That
is the only fair reading that can be given to Contention 12(a) through (m) of
Mr. Gamer's Perfected Petition (1/29/76), i.e., that unless the NRC requires the
additional modifications proposed by Mr. Gamer, operation with those modifications presently proposed will be unsafe. See also Contentions 16, 17, 18, 20
and 28 of the original Petition (incorporated in the Perfected Petition by
reference), wherein Mr. Gamer contends that:
16. (T)he contemplated action by the NRC (approving the modifications
and approving operation with the modifications) will be ·inimical to the
health and safety of the public.
17. (T)he Applicant is not technically qualified to comply with the
proposed modifications of the amendments to the facility operating licenses.
18. (T)he Applicant is not technically qualified to operate the, plant
under the proposed technical specifications.
20. TVA is not technically qualified to satisfactorily complete the work
required to restore the plant following the March 22,1975 (fire).
28. (A)s presently structured, organized, constituted and staffed, the
licensee cannot operate the plant without endangering the interests, health
and safety of the public.
• Frankly, we do not envision any potential adverse consequences on Petitioner or his
family from any normal or routine operations at the plant. or even from any reasonably
anticipatable safety-related occurrences or accidents. It is only from the so-called
"catastrophic accident" that Petitioner or his family might possibly experience some adverse
effect. in view of the geographical relationships alleged.
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PETITIONER'S INCORPORATION BY REFERENCE,
Petitioner has incorporated by reference in his supporting .affidavit his
Perfected' Petition, , which' in tum incorporates by reference" the' following
docume~ ts: ' : ' '
,
' ..
,
"Petition for Leave to Intl~rve'ne and Demand' for Hearing," dated
'
..
November 6,1975;
"NRC Staff Response to William' E.' Game'r's Petitio'n to InterVene,"
dated November 28, 1 9 7 5 ; '
'.,
"Petitioner's Response to Licensee's Answer to Petition for Leave to
Intervene and Demand for Hearing of William E. 'Gamer," 'dated Novem"
, '
'
ber 23, 1975~ , " ,
,
"Brow'ns'Ferry' NuCIear Plant Fire Hearings' Before the Joint Committee
on Atomic Energy Congress of the United State's Ninety-Fourth Congress,
First SeSsicih; September 16; 1975, Part'l'~ [1,194 p~ge's] ;9
'
"Plan for Evaluation, Repair And Return To Se'rvice Of Browns Ferry
'Units 1 and 2 (March'22,1975, Fire)" [1,800 pages] .10
, '.

"

'I

'I

'

',"

The Board specifically rejects the last two listed documents as not being any
legitimate part of the "pleadings" which this Board must review to determine
the admissibility of the Petition To Intervene. The Peiitioner has incorporated
by reference in his supporting affidavit .about 3,000 ,pages of material including
newspaper articles, magazine articles, opinions, and public statements by a large
number of people about the Browns Ferry Fire, without any attempt to direct
specific attention to pertinent portions particularly germane to the issues in this
proceed'ing. Such non-selective ulcorporation works to frustrate the requirement
in §2.714 that. the supporting affidavit set forth ,"with particularity the facts
pertaining to his interest and the basis for his contentions with regard to each
aspect on which he desires to intervene."
" ,
;
Such documents, or specific portions thereof, would be more appropriate as
evidentiary' exhibits' at ~ hearing, subject, of course, to the usual objections to
admissibility, a showing of relevance and materiality, etc. On their face, they are
not' "contentions" nor do they shed any light on the basis or' validity of other
specific contentions already expressed elsewhere in Petitioner's, muitiple
· 'II '
,
pIea dmgs.
."
r
"
' "
. 'The hearings before the Joint Committee on Atomic Energy encompass 'statements by'
various members of Congress, officials from TVA, NRC and the'State of Alabama,' with
assorted appendices, yielding a transcript of 1,194 pages.
I 0The plan for evaluation and repair of Browns Ferry after the fIre contains over 1,800
pages of text, diagrams, figures and tables relating to the repair and prospective return to
service of the Browns Ferry Nuclear Plant.
"
I '
I I See, e.g., Alabama Power Co. (Barton Nuclear Plant), LBP-75-32, NRQ-75/6, 612, at
'615:
.
(S)uch a wholesale In~orporatlon by reference does not serve th~ purposes of 'a pleading
and would ordinarily require that both petitions be denied ••• for, failure, to comply
with Section 2.714.
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EXISTENCE OF A .LITIGABLE CONTENTION
The NRC Staff has taken the position that Mr. Gamer's Petition(s) fail to
show how his interest may be affected by the results of this proceeding and fail
to state a proper basis for his contentions. l2 ,The Staff is of·the opinion that the
Perfected Petition fails, to correct the defects, of the original petition and,
therefore, intervention should be denied, arguing that the most ·conspicuous
defect in the new petition is the failure to demonstrate a reasonable nexus
between the interest asserted and the modifications proposed. l 3
TVA argues that the contentions in the November 6: Petition and the
January 29 Perfected Petition "simply have no relationship to the proposed
amendments to the operating licenses" and that Petitioner has not "provided
any indication of how the assertions relate to the proposed amendments." The
Licensee also argues that the supporting affidavit fails to provide the factual
basis for the contentions. TVA submits, therefore, that Mr. Gamer's Petition
should 'be denied for failure to· state the contentions with particularity, for
failure to relate them to the proposed license amendments, and for failure of the
supporting affidavit to provide factual basis for the contentions. l4 ,
. TVA also points out that where the Petitioner is an attorney a high standard
of precision and clarity may be required, especially where the Petitioner is no
neophyte but has had extensiye experience in Commission Pfoceedings.l5 The

"

,

12 See p. 2 of NRC 'Staff Response' of 2/11/76 and p. 5 of the NRC Staff Response of
11/26/75:
' : .
With respect to contentions, the petition contains a number of unsupported accusations
about general lack of good faith and competence on the part of TVA and NRC,
paragraphs 11, 12, 13, 22 and 27, which have no 'relationship to 'any of the actions
paragraphs
12 and
13 contain some allegations
covered by the Notice, e~cePt that I
,
(.1
•
concerning the Browns Ferry fire. The rest of paragraphs 15-28 simply contain 'a list of
.. ultimate conclusions without basis and without any indication of how such assertions
relate to any of the actions covered by the Notice. Paragraph 14 simply refers to bases
to be found in records of NRC and Oak Ridge National Laboratory, for support.
, 13 As to the Perfected Petition, the Starf points out that in paragraphs 12(a)-(m), Mr.
Garner has merely listed various things which he contends should be done prior to allowing
the restarting of the Browns Ferry plant; that. such assertions are merely suggested
improvements and do not address the fundamental legal' issue,i.e.• whether there is
reasonable assurance that operation of the units in accordance with the proposed
amendments will not endanger public health and safety; that his petitions provide nothing
other than "repeated vague. assertions as to TVA's incompetence." [NRC Staff Response to
Perfected Petition. Feb. 11, 1976. at 2-3.)'
, . '. .
, '
.
1 4 Licensee's Response to Perfected Petition, Feb. 10, 1976, at 10-13. !
1 'Public Serv_ Gas & Elec. Co_ (Salem Sta.), ALAB-136. 6·AEC 487, 489 (1973);
Kansas Gas & Elec. Co. (Wolf Creek Sta.), ALAB·279, NRq·75/6, 559, 576·577 (June 30,
1975).
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Petitioner here is an attorney who has actively participated in several other AEC
and NRC license proceedings, including TVA's Bellefonte Nuclear Plant, the
proposed· Hartsville Nuclear Plant, as well as in both Farley proceedings
(construction permit proceeding and operating license proceeding) involving the
Alabama Power Company. The Rules of Practice for license proceedings are
substantially the same under NRC as they were under the AEC. Thus the
Petitioner is hardly a novice in these proceedings, and should be quite familiar
with the Commission's Rules of Practice and the basic requirements for petitions
to intervene.
As urged by TVA's counsel, this petition board has seriously considered the
Appeal Board's recent guidance in Zimmer:
[O]ur admonition in River Bend bears repeating here. "In an operating
license proceeding, unlike a construction permit proceeding, a hearing is not
mandatory. " . There, is, accordingly, especially strong reason in an
operating license proceeding why, before granting an intervention petition
and thus triggering a hearing, a licensing board should take the utmost care
to satisfy itself fully that there is at least one contention advanced in the
petition which, on its face, raises an issue clearly open to adjudication in the
proceeding." [Cincinnati Gas & Elec. Co. (Zimmer Sta.), ALAB.305,
NRCI·76/1, 12 (Jan. 7,1976).]
We have also taken into account the message of Wolf Creek that:
The Commission insists that a prospective intervenor articulate the basis of
his interest clearly and, moreover, specify the focus of the desired hearing
with particularity before he is entitled to be admitted to the proceeding; the
right to, require such specificity is now authoritatively settled. BPI v. Atomic
Energy Commission, 502 F 2d 424 (D. C. Cir. 1974). .•. The purpose of
the regulation (10 CFR 2.714(a)) is to "establish that there is an 'issue' to be
presented (by the intervenor) and determined (by a licensing board) in the
proceeding." [Kansas Gas & Elec. Co. (Wolf Creek Gen. Sta.), ALAB·279,
NRCI·75/6, 559, 574 (June 30, 1975).]
The Commission's Federal Register notice of October 7, 1975 contains the
statement:
The amendments would modify ... and would 'reinstate the Technical
Specifications authorizing operation of Browns Ferry Nuclear Plant ... upon
satisfactory completion of the work required to restore the plant following
the March 22, 1975 fire.
Thus the action proposed includes permission to TVA to operate the plant
'with modified specifications. Mr. Gamer's wide.ranging pleadings seem to attack
every aspect of the licensing and operation of the Browns Ferry plant, as well as
the competency and compliance.disposition' of TVA's management in general
(not just limited to the Browns Ferry plant). Some of his charges might be
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related to the proposed modifications and amendments to the Technical
Specifications, but most clearly are not.
The pleadings contain the rhetoric and tone of a general anti-TVA diatribe t 6
rather than the pleading of a lawyer, but stripped down to the basic legal issues
with which we must deal, they seem to charge as follows:
,(1) IThat the proposed action will be inimical to public health and safety;
(2) That TVA is not competent to make the required modifications;
(3) That TVA is not competent to comply with the proposed Technical
Specifications;
(4) That various additional changes in Technical Specifications (directly
related to fire prevention) must be made before the plant can be operated
safely (an obvious implication that those ,changes and modifications
proposed would be inadequate for safe operation).
The alleged factual support for those charges seems to be, in essence, as
follows:
(1) That TVA has been guilty of a number of violations of NRC
requirements and has experienced an unusually large number of "safetyrelated 'occurrences" at the Browns Ferry plant (his Appendix "A" lists
114);
(2) That a top NRC official (Mr. Ben Rusche) has publicly stated that
TVA has had "construction 'anomalies" in building Browns Ferry and did
not adhere to the original AEC construction requirements ("It was not built
according to the design we approved"), with the obvious implication that it
is unrealistic to expect that future NRC requirements or approved
modifications will be adhered to.
(3) That civil penalties have been ineffective and should not be expected
to be effective in the future.
(4) The facts surrounding the location and origin of the March 22, 1975
.fire allegedly point to the factual need for additional modifications beyond
those now submitted by TVA for NRC approval.

1 'In the original Petition (11/3/75), among other things, TVA is accused of being
"incorrigible," "drunk with power," and of "marching on, over or around other agencies"
and the law. The Petitioner's Response To Licensee's Answer (11/22/75) complains of "an
incestuous relationship" between TVA and the old Atomic Energy Commission. The
Perfected Petition (1/29/76) contains broad allegations concerning the "involvement of the
Tennessee Valley Authority with the atomic-military-industrial complex in the development
of atomic bombs" and the alleged push "to keep atomic socialism alive and the nuclear
welfare state going," calls Browns Ferry the "white elephant of the atomic indUStry," refers
to the March 22 Browns Ferry fue as an "atomic disaster," alleges general incompetence and
incorrigibility of TVA personnel, and points to a suspicious number of "versions" of the
Browns Ferry fue. The Motion to Add Further Bases (2/11/76) refers ·to TVA as being
"arrogant, ignorant and lawless." The original petition claims NRC is "incapable of
regulating" TVA.
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In analyzing the Petition(s) in light of the above elements, and disregarding
the intemperate tone and general anti-TVA tirade, we find that there is the
framework of at least one valid contention, notwithstanding the protestations of
both TVA and Staff, as required to grant intervention within the guidance of the
Prairie Island/Grand Gulf doctrine. 1 7 The Board stresses, as did the Appeal
Board in Prairie Island,1 8 that all we decide now is that there does exist within
the borders of Mr. Gamer's mUltiple pleadings one contention adequate to
entitle him to intervene. It remains for him to establish, to the satisfaction of the
Board which will be convened to conduct the hearing, that a genuine issue
actually exists. If that Board is not then satisfied, it may summarily dispose of
the contention' on the basis of the pleadings. 10 CFR §2.749.
More specifically, the Board finds that within the scope of paragraph number
12 (a through i)19 of Petitioner's JanuarY 29 Perfected' Petition (with its
Appendix "A" attached), when considered with the allegations contained in
paragraph 6 of his February 11 Motion For Permission To Add Further Bases
and paragraphs 16-21 of the original November 3 Petition To Intervene, that all
these charges taken together seem to generate a litigable contention that could
more briefly be stated as follows:
In view of TVA's allegedly poor past operating experience, its history of
alleged violation of NRC requirements and safety-related occurrences, and in
,view ~f. the pUblic statement of a top NRC official that TVA did not follow
,the ~riginally-approved AEC' design requirements, coupled with alleged
'ineffectiveness of the NRC civil penalty and surveillance program, it is
'contended that the' presently proposed mo'difications will be inadequate to
protect tlle public health and safety, and additional modifications (para. 12a
through i of Perfected Petition) are necessary. Furthermore, the sufficiency
of NRC's inspection and surveillance program, as it relates to Browns Ferry
and TVA's compliance with Technical Specifications has been poor in the
past and should be evaluated by the NRC Staff and found to be satisfactory
before allowing operations to resume. Furthermore, the technical qualifications and competency of TVA' pe~sonnel to' comply with the proposed
modifications and to satisfactorily complete the work required to restore the
plant should be established on the record before allowing the resumption of
, operations.

11 Northern States Power Co. (Prairie Island Plant), ALAB-107, 6 AEC 188, 194 (1973):
Mississippi Power & Light Co. (Grand Gulf Nuclear Sta.), ALAB-130, 6 AEC 423, 424. See
also Duquesne Light Co. (Beaver Valley Sta.), ALAB-109, 6 AEC 243, 245: and Louisiana
Power & Light Co. (Waterford Sta.), ALAB-125, 6 AEC 371, 372.
I I Northern States Power Co. (Prairie Island), supra, at 194.
, I 9 The Board, finds' Items. (j) through (m) of Petitioner's paragraph 12 to be
inappropriate 3! contentions in' this 'proceeding. They go' beyond the scope of the
modifications, amendments and 'revisions proposed, and (k), (I) and (m) are outside the
Commission's jurisdiction.
: '
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As now interpreted by the Board and expressed above, we find the Petition
to contain "at least one adequate contention" or litigable issue susceptible of
factual determination at an evidentiary hearing. In interpreting the Petitioner's
multiple pleadings in a way that results in the litigable contention stated above,
we do not imply that such contention is yet as narrow or specific as it should be
before embarking on an evidentiary hearing, but further narrowing, simplifica.
tion, clarification and specification can be the result of later prehearing
conferences with the parties, as well as cooperative conferences between all
counsel. See 10 CFR § §2.751a and 2.752. At this point, we are resolving only
the question of whether, somewhere within the four comers of Petitioner's
submitted pleadings, there does, in fact, exist the germ of at least one valid,
marginally adequate contention, which identifies the specific aspect as to which
Petitioner wishes to intervene, and which sets forth, with sufficient particularity,
the factual basis for that contention, as required by §2.714 of the Commission's
Rules of Practice.
It is true that the Board is under no obligation to affirmatively "create"
contentions for Petitioners or to transform patently bad contentions into
acceptable contentions. Commonwealth Edison Co. (Zion Sta.), ALAB·226, 8
AEC 381,406 (1974). However, we believe that where an issue, clearly open to
factual adjudication, can be discerned somewhere within the four comers of the
submitted pleadings, the Board is not free to disregard it.
TVA argues20 that granting a hearing on this Petition would be "contrary to
national interest." But considering all the circumstances-the nationwide
interest in the resolution of the Browns Ferry fire incident, the corrective
modifications proposed, and the serious nature of Petitioner's allegations-the
contrary appears to be true, i.e., 'the granting of a hearing in this case would
seem to be clearly in the public interest and consistent with the Commission's
often-expressed policy of resolving factual questions relating to licensed facilities
on an open, public record. 21
We are not saying there is any warrant for reopening for full reconsideration
the entire spectrum of environmental and health and· safety matters normally
considered at construction permit or operating license proceedings. We,likewise,
reject Petitioner's argument that "everything having to do with the Browns'

2 °TVA argues that to grant a hearing on this petition would delay the operation of the
Browns Ferry plant and needlessly tie up TV A manpower that could otherwise be achieving
prompt operation of the plant. This would also delay getting this vital capacity into
production and detract from the national policy of achieving energy independence.
Licensee's Answer to Petition to Intervene, 11/18/75, at 9.
2 I C/' also the Appeal Board's views expressed in Gulf States Utilities Co. (River Bend
Sta.), ALAB-183, 7 AEC 222, 227·228 (March 12, 1974).
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Ferry Plant has been put in issue.,,22 The scope-limiting factor for the admitted
issue is the scope of the pending application itself, i.e., to what extent will past
operating experience and past surveillance procedures, as amended by planned
future changes in both, yield the necessary assurance that the public health and
safety will not be adversely affected by approving the proposed amendments and
modifications, and are TVA's personnel technically competent, qualified and
willing to put into effect the changes in strict accordance with NRC
requirements and approvals granted. Finally, there is the question of whether the
modifications proposed are adequate to protect the public health and safety.
Mr. Gamer's Petition To Intervene is GRANTED. Since a public, evidentiary
hearing is now necessary, a Notice of Hearing is appended to this Order as
Attachment A. [Attachment A is omitted from this publication but is available
at the NRC's Public Document Room, Washington, D. C.]
, Pursuant to §2.714a of the Commission's Rules of Practice, the foregoing
ruling of the Petitions Board is appealable to the Atomic Safety and Licensing
Appeal Board within five (5) days after service of this Order, notwithstanding
the provisions of §2.730(f). For requirements and manner of ftling the appeal,
see 10 CFR §2_7l4a.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
(petitions Board)
Thomas W. Reilly, Chairman
Issued at Bethesda, Maryland
this II th day of March, 1976.
(Attachment A is omitted from this publication but is available at the NRC's
Public Document Room, Washirigton, D. C.)

2 'Garner letter dated Febru:u}r 17,1976. But see Commission's Federal Register notice
of October 7,1975. wherein it is stated:
••• any person whose interest may be affected by this proceeding may file a request for
a hearing ••. with respect to the issuance of the amendments to the subject facility
operating licenses. [40 Fed. Reg. 46365 at 46366.]
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

LBP·76·"

ATOMIC SAFETY AND LICENSING BOARD

Douglas V. Rigler, Chairman
Ivan W. Smith, Me~ber
John M. Frysiak, Member

In the Matter of
THE TOLEDO EDISON COMPANY and
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

Docket Nos. 50·346A
50·500A
50·501A

(Davis·Besse Nuclear Power StatiOJ1,
Units 1,2, and 3)
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY, ET AL.
(Perry Nuclear Power Plant,
Units 1 and 2)

Docket Nos. 50-440A
50·441 A
March 19, 1976

Upon motion in antitrust proceeding by the City of Cleveland, an intervenor,
to disqualify for conflict of interest reasons the law firm representing the
applicant, the licensing Board, following its earlier order of suspension and
disqualification of the firm, its referral of the charges to a special board
convened pursuant to .10 CFR 2.713(c), and the dismissal of those charges by
the special board, rejects the recommendations of the special board, determines
that the firm should be suspended from further participation in the proceeding
and certifies four questions to the Appeal Board.
Motion granted. Order stayed pending Appeal Board determination of the
certified questions.
RULES OF PRACTICE: DISQUALIFICATION
Because disqualification involves separable and final adjudication of rights
independent of the cause of action itself, interlocutory appellate consideration
of such matters is appropriate. (Cohen v. Beneficial Industrial Loan Corp.,
337 U.S. 541 (1949).)
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RULES OF PRACTICE: DISQUALIFICATION
Final authority with respect to the suspension and disqualification of an
attorney pursuant to 10 CFR 2.713(c) rests with the original licensing board,
notwithstanding -an adverse recommendation of- a special board convened in
accordance with that subsection.
RULES OF PRACTICE: DISQUALIFICATION
Although a licensing board which undertakes suspension action pursuant to
10 CFR 2.713(c) has final authority, it should give great deference to the
decision of a spedal board convened to hear the charges.
RULES OF PRACTICE: CERTIFICATION
, Certification is appropriate where a licensing board in a disqualification
contest does not accept the conclusions of a special board convened pursuant to
10 CFR 2.713(c); even when the boards agree, certification may nevertheless be
warranted in almost every instance, because of the finality and collater~ nature
of the determination.
RULES OF PRACTICE: DISQUALIFICATION
Parties are not permitted to introduce additional evidence in a proceeding
before a special board convened pursuant to 10 CFR 2.713 in a disqualification
'
proceeding.
RULES OF PRACTICE: DISQUALIFICATION
In establishing grounds for disqualification of an attorney on the basis of
conflict of interest under 10 CFR 2.713, there need not be actual proof of
injury or specific proof of the passing of confidential, non·public information
from one client to another. Use of any information obtained from one client in
support or assistance of another client with adverse interests in and of itself is
sufficient to justify disqualification.
RULES OF PRACTICE: CANONS OF ETIDCS
The burden of explanation of the future consequences and risks of
continued employment in a situation in which there is a potential conflict of
interest is solely on the attorney. The canons do not allow an implicit waiver
with respect to future representation in such instances.
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RULES OF PRACTICE: DISQUALIFICAnON
The Nuclear Regulatory Commission has juri~diction to co~sider the
disqualification of attorneys from practice before it for activities' engaged in
outside of the Commission's forum which have impact on representation within
,
that forum.
.

ORDER CERTIFYING RULING IN
SPECIAL SECTION 2.713 PROCEEDING
By Order of January 19, 1976 (Attachment 1), this Board entered an order
of suspension and disqualification in these 'proceedings of the firm of Squire,
Sanders & Dempsey (the "Fiim"), counsel for 'Applicant Cleveland' Electric
llluminating Company. This order was issued pursuant to a motion for
disqualification fIled on November 20, 1975 by the City of Oeveland (City).
Board member Smith dissented on, the merits to this ,action of the Board. As
required by the provisions of Rule 2.713, the order of suspension was stayed
pending opportunity by the affected firm to be heard by another presiding
~~

"

.By Order of February 24, :1976 (Attachment 2), a Special Atomic Safety
and Licensing Board found no evidence of unethical conduct, by the Firm,
dismissed the charges preferred by this Board and vacated the order suspending
counsel. The Special Board indicated that the City should be referred to the Bar
Disciplinary Authorities in the State of Ohio in the event it wished to further
plead and prove its claim of alleged unethical conduct. See Board Ruling In
Special §2.713 Proceeding, p. 266, infra.
'
Special Board member Luton ftled a separate opinion stating:
,
... that Section 2.713(c)(2) is not intended to embrace attorney conduct
where Commission action with respect to that conduct would not reasonably
further the agency's mission:
Separate Opinion at p. 272, infra. The majority of the Special Board likewise
concluded that:
.
If such an analysis and conclusion [appearance of impropriety] had been
rendered by a jurisdictionally-competent bar association grievance committee, we would have no procedural quarrel with it. However, we seriously
question a licensing board's jurisdiction to adjudicate "appearance of
impropriety" cases. .
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Special Board Order at p. 262, infra.
.
It is apparent that an important and novel jurisdictional question has been
raised. Fairly construed,· the two opinions of the Special Board lead to a
conclusion that the Commission may lack jurisdiction to suspend attorneys for
unethical actions occurring without the forum of Commission proceedings
notwithstanding any impact these occurrences may have on representation
before the Commission. * This jurisdictional basis for the decision of the Special
Board, together with the holding that no evidence supports the finding of this
Board of unethical conduct, present significant policy issues of first impression
in this Commission. Because of the importance of attorney representation to the
conduct of the entire proceeding (now well into the hearing stage), we indicated
at the time of oral argument that certification would be considered. Both the
Firm and the City indicated· to the Board that in the event of an advers~
determination, the losing party desired certification. See Memorandum of
Squire, Sanders & Dempsey Opposing Motion for Order of March 10, 1976, p. 2.

EVALUATION OF §2.730(f)
STANDARDS TO THE DISQUALIFICATION DECISION
We recently have had occasion to consider the Memorandum and Order of
the Appeal Board of February 26, 1976 in which Applicant's Motion for a direct
certification under 10 CFR 2.718(i) was denied summarily. The Appeal Board
eschewed the role of day·to·day monitor and indicated that neither an incorrect
ruling nor potential prejudice resulting from that ruling require the intervention
of the Appeal Board except in unusual circumstances. Neither does the mere
possibility of reversal on appeal justify constant supervision by the Appeal Board
over Licensing Board rulings. Further, in Commonwealth Edison Co. (Zion
Station, Units I and 2), 6 AEC 258, the Appeal Board set forth the criteria that
an issue worthy of certification involve,an important or overriding issue of law
or policy. With respect to the Zion opinion, we note the Appeal Board's
observation of useful precedent arising out of federal judicial proceedings
pursuant to 28 U.S.C. Section 1292(b). Accordingly, in deciding whether to
certify the matter of attorney disqualification, we have been mindful of the
standards enunciated by the Appeal Board and, in addition, have measured the
applicability of Commission standards against attorney disqualification appeals
brought pursuant to Section I 292(b ).
*To be sure, the majority opinion emphasizes that they are not holding that a conflict
of interest case may never justify invocation of a Section 2.713 remedy. Nonetheless, there
is a significant difference between the criteria under which the separate board majority
. envisions invocation of the remedy and the standard applied by the initial Board. Although
there was. a dissent on the merits, no member of the initial Board questioned the
Commission's jurisdiction to require suspension in the event a conflict situation as alleged to
exist by the City is established.
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Turning first to § 1292(b) considerations, we fmd that' notwithstanding
earlier disagreements among the various circuits relating to the extent to which
interlocutory appeal to review a disqualification order is appropriate, there is
increasing agreement that because disqualification involves separable and final
adjudication of rights independent of the cause of action itself, interlocutory
appeal is proper. The principles underlying this rationale were articulated in
Cohen v. BeneficialIndustrial Loan Corp., 337 U.S. 541, 546 (1949). The Cohen
rule has been adopted with respect to disqualification orders by the Second
Circuit·, the Third Circuitt, the Tenth Circuit:\: and the Fifth Circuit.§ Each of
these opinions recognizes the "finality" of the disqualification order as a
collateral determination independent from the actual subject matter of the
proceedings. These cases also concentrate upon the practical considerations
singled out by the Court in Cohen relating to a certain small class of decisions
which are of sufficient importance to require immediate appellate consideration.
337 U.S. at 546·547.
In the instant proceeding, we are confronted with an issue oflaw and policy
important to Commission policy and not dependent upon the outcome of the
central proceedings before final resolution. At the same time, resolution of the
disqualification question may prevent relitigation of the issues in controversy for
factors unrelated to the Board's consideration of the issues themselves. The
ruling of the Special Board has called into question the jurisdiction of this
CommIssion to entertain certain disqualification .motions and involves the
intended scope of Rule 2.713. The jurisdictional question alone suggests a
greater need for immediate appellate review.

ULTIMATE DISQUALIFICATION AUTHORITY
Assuming that the conduct in question is within the Commission's
jurisdiction, the question then arises as to how disqualification pursuant to that
jurisdiction may be put into effect. Two boards must become involved before
any disciplinary order can become final. However, Rule 2.713 is not entirely
clear with respect to the status of an order of suspension in the event the Special
Board finds that charges preferred under 2.713(c) should not be sustained. The
Special Board construed its authority to include the dismissal of the charges and
the vacation of the suspension and entered an order to that effect. Special Board

·Silver Chrysler Plymouth, Inc. v. Chrysler Motors Corp., 496 F. 2d 800 (2nd Cir.
1974).
tGreen v. Singer Co., 509 F. 2d 750 (3rd Cir. 1971).
;J:Fullmer v. Harper, 517 F. 2d 20 (10th Cir. 1975).
§ United States v. Garcia, 517 F. 2d 272 (5th Cir. 1975).
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Ruling at p. 267, infra. By Motion of March 1, 1976, the City of Cleveland
moved for. enforcement by this Board of the order of suspension, construing the
role of-the Special Board as merely advisory. The Firm and the Staff contest the
City's reading of the rule. Thus, we are called upon to decide yet another issue
of first impression: namely, the extent of our authority to order a Rule 2.713
suspension notwithstanding an adverse recommendation from the Special Board.
The Rule itself,offers no guidance nor do we fmd any other indication by
the Commission as to what the intended effect of the rule is to be. On balance,
we conclude that fmal authority must vest with the initial Board, for it is that
board which is charged with the ongoing conduct of the proceedings. To hold
that final authority vested in the Special Board would undermine the ability of
ihe initial Board to maintain control and to protect the integrity of its
proceedings.*
I
Although we conclude that ultimate authority with respect to enforcement
of a suspension order must vest with the Board before which the hearing is
proceeding, there is a sufficient lack of clarity and the issue is of such
importance that we believe this question must be certified.

PROCEDURES BEFORE THE SPECIAL BOARD
Having decided that the initial Board should be the ultunate arbiter 'of
diSqualification, we'thenmust decide the motion for the City of Oeveland that
we enter an order of suspension notwithstanding the ruling of the Special Board:
During the course of the proceedings before the Special Board, additional first
impression questions as to the nature of that hearing and the scope of evidence
to be received were raised into question. Basically, there was disagreement
between the Special Board and the parties with respect to whether additional
evidence relating to the charges preferred by the initial Board should or could be
received. At the hearing before this Board, on December 3~, the City of
Oeveland took the position that it would be entitled to introduce new evidence

·Obviously, the initial Board would have to give great deference to the decision of the
Special Board prior to taking any action on an order of suspension in order to give any
rational effect to Rule 2.713 as presently written. If the initial Board were free to disregard
the findings of the Special Board, there would be little purpose in the requirement that a
separate hearing on the 'Charges be held. In those instances in which the initial Board does
not accept the conclusions of the Special Board in a disqualification contest, it seems almost
inevitable that the issue be certified for immediate resolution. The need for certification
would be lessened where the two boards are in agreement, but, as discussed earlier in this
memorandum, the collateral nature and finality of disqualification decisions may place them
in a special class of rulings deserving certification in almost every instance.
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before the Special Board in the event the initial Board failed to prefer charges.*
The Firm, at the hearing before the Special Board, not only attempted to
present evidence but made a proffer of evidence to preserve its objection to the
refusal of the Special Board to admit that evidence.
We are of the opinion that the decision of the Special Board not to permit
the parties to introduce additional evidence was correct. Were it otherwise, the
initial Board would be forced to prefer its charges based upon an incomplete
record, and in' circumstances where the initial'Board is not the charging party,
there is no logical basis for 'placing the Board on this posture. Such a procedure
would lead to inefficiencies in the administrative process. The parties would have
an inducement to hold back evidence until they had an opportunity to examine
the decision of the initial Board, and the Special Board would be ruling upon
matters not even caIJed to' the attention of the Board charged with the proper,
conduct of the proceedings. '

THE DECISION

OF THE SPECIAL BOARD

, Wen~~ examine the questio~ of whether we should vacate our order of
suspension in light of the 'findings and conclusions of the Special Board. Those
findings and conclusions not only represent the u~:mimous opinion' of the
Special Board that the ch~iges drawn by this Board lack merit (Board ~ember
Luton ftled a separate opinion setting forth the basis of his reasoning), but we
must also consider the articulate dissent of Board member Smith to our itutial
order. Thus, we begin by considering whether the rmding that our order cannot
be supported does not require us to vacate that order. '
.... '
We have already stated our disagreement with the Special Board with regard
to at least one primary basis for its order, the jurisdiction of the Commission to
order suspension based upon allegations such as those now' before us. The
Commission's decision in Northern Indiana Public Service Company, ALAB·204,
7 AEC 835, 838 and Louisiana Power & Light Company, ALAB·121, 6 AEC 319
cited in the March 1 Motion of the City of Cleveland, at least suggest a wider
jurisdiction than that contempleted by the Ruling of the Special Board. More
importantly, the jurisdictional limitatiori seems inconsistent with the Commis·
sion's Rule 2.713(b) which requires an attorney to conform to the standards of

:,

*It should be noted. however. that this asserted right was grounded upon a contention
that the Initial Board would be in error in falling to consider certain of the, ,Firm's
documents which had been withheld from production to the City under claim of privilege.
Parenthetically we note that the initial Board reviewed all privileged documents alleged to
be connected with the Firm's representation of eEl and determined that ther were in fact
of a privileged nature and. further. that the content of those documents offered no evidence
supporting the City's motion for disqualification. Tr. pp. 3228·31. 3260.
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conduct required in the courts of the United States. To the extent that a court
would order disqualification upon a finding that the City's allegations were
supported by the evidence, the Commission by its own rule should do no less.
A second principal reason for rejecting the findings and conclusions of the
Special Board is our disagreement with respect to the standard it employed in
deciding whether there had been attorney misconduct. In our opinion, we stated
at page 245, infra:
. We hold as a matter of law that it does not matter whether the information
exchanged can be proved or demonstrated to have originated from
confidential materials supplied by the client. .
The Firm's answer in part turns upon the fact that materials relating to
the operation and fmancing of the City's electrical system which the Firm
utilized in rendering advice to CEI were available from public sources as well
as through data supplied by the City. This does not resolve the problem. As a
practical matter, there is no way of separating information supplied by the
client from information obtained through other s~urces. Moreover, it puts
the law firm in the untenable position of making a judgment as to what
information the client contends would be confidential. There simply is no
objective way in which a firm can do this. Thus, public confidence in lawyers
generally would be impeded if we would permit the Firm to prevail on its
argument that information passed from one client to another was nonconfidential in nature. [MarkeUi v. Fitzsimmons, 373 F. Supp. 637 (W.D.
Wis. 1974)]. '
..
.
The Special Board, however, rejected the notion that no exchange of
confidential information need be demonstrated. Special Board Opinion at
p. 264, infra. Footnote 10.
We are also aware that the nub of the City's complaint is its suspicion that
the law firm in question might be giving an "edge" to the City's de facto
adversary in this proceeding by transmitting "inside" information to CEI
about the City's operations, capabilities or condition, which information
may have been obtained from the City in the firm's earlier lawyer-client
relationship with the City. However, no such non-public information has
been specified and the record discloses no such breaches of confidence, . _.
Even if the sanction of prohibition from legal representation of the
non-complaining party were authorized by the ABA rules referred to (it is
not), it seems that before destroying such valuable representation, on such a
potentially damaging charge, the Board should have reqUired hard evidence.
of injury-in-fact or at least evidence of specific "confidences" that were
breached ....
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It follows that we are in complete disagreement with the earlier
majority's view that a licensing board can take such harsh action without
such specific evidence and that "as a matter of law ... it does not matter
whether the information exchanged can be proved or demonstrated to have
originated from confidential materials supplied by the client." [Majority,
p. 245, in/ra].
It is not surprising that the two boards ~ame to different conclusions with
respect to the establishment of an evidentiary basis upon which to ,predicate
disqualification. The conduct in question was measured against different
standards, and the applicability of that standard is basic to the outcome of this
decision.
After further reflection, we adhere to our view that there is no realistic way
for the challenging party to determine if information exchanged within the Firm
is thOUght to be confidential. Moreover, the requirement of such a test would
discourage clients from discussing their aff~irs with candor and without
reservation with their chosen attorney. A rule which requires the client to weigh
and evaluate the use or misuse of information he supplies his lawyer, prior to
disclosing that information, will discourage efforts to obtain competent advice
based on full disclosure of all facts relevant to the issue under consideration.
Accordingly, we reject the concept that there need be actual proof of injury or
"specific proof of the passing of confidential, non public information from one
client to another" (Special Board Opinion at p. 262, infra) as required by the
Special Board.
We believe that use of information obtained from one client, whatever the
nature of that information, in support or assistance of another client with
adverse interests in and of itself permits the supplying client to obtain
disqualification of the attorney.
, A third reason for declining t6 accept the recommendation of the Special
Board is our disagreement that "no evidence of unethical conduct" appears in
the record. We rely specifically upon the June 21, 1974 Lansdale to Hauser
letter and the accompanying memorandum of Brueckel to Lansdale of May 21,
1974.* All three members of the Special Board accepted the argument that the
crucial May 21 memorandum related 'to mUnicipal law generally and therefore
did not represent an instance of cross-fertilization between attorneys loyal to
different clients. We cannot agree that this is a correct reading of that
memorandum. The subject of the memorandum is a specific agreement between
Cleveland and eEl to supply electricity generated by nucle'ar power plants and

·We are not persuaded that 'the "Little Hoover Commission" incident of 1966 does not
provide any evidence of the exchange of confidential information, but were this the only
support for the City's allegations we might accept the findings of Mr. Smith an!i the finding
of the Special Board.
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the memorandum is directed to satisfying "the understood desire of CEI to have
the agreement highlight the, Municipal Ught and Power Plant and System
(MELP) to the maximum possible degree." A reading of the text of the
memorandum indicates that its focus is on a specific problem and is not an
expository view' of municipal law generally. Although short, the memorandum
deals particularly with'the relationship of MELP to the City of Oeveland and
not to the general subject of mUnicipally-owned light plants. Paragraph three of
the' memorandum indicates' that the author had given his attention to "the
ordmance 'authoriZing eiectric financing currently being offered for sale"-i.e.,
the'1972-73 bond issue. We simply do not believe,that Mr. Lansdale consulted
Mr. Brueckel because of his general knowledge of the relationship of munici·
palities to their electric ~stem. We can come to no conclusion other than that
Mr. Biueckel was' c~hsulted because of his familiaritY-With the Oeveland system
and the intricacies thereof. This special knowledge undoubtedly came about in
connection with his activities as'bond counsel to the City of Cleveland. Further,
we believe' the nexus to these proceedings to be clear since the memorandum on
its face' refers to agreements to supply electricity generated by 'nuclear power
plants: The terms and conditions of such agreements, specifically whether they
co~~ti't~ted g60d faith offers of access; are' issues of debate in these very
proceedings.
"
" , '
:.
," 'Finally, the memorandum may represent only the tip of the iceberg. We'do
not know what conversations attorneys Lansdale ~nd Brueckel had with respect
to the framing of this memorandum or information exchanged orally rather than
in written form. We do know there was some consultation between the' two
att'orneys and we reiterate our finding that "the burden cannot be on the
challenging par'ty to demonstrate how deep that contact was'. '
:' We also have considered the Special Board's ruling that multiple representa.
tion is not established in circumstances in which a' firm which originally
represents two clients makes an election to represent only one of those clients
when they are placed in adversary positions. Special Board Opinion at p. 265,
infra. We 'continue to think that under the circumstances present, either former
client can insist upon the withdrawal of the finn in order that the other client
"
not gain a tactical advantage during the course of the litigation. *
, , 'We also have given fu'rther consideration to the issue of waiver by the City of
any right to disqualify based 'upon its' solicitation' of representation' in
connection'with the 1972-73 bond issue. With deference to the Special Board,
yte continue with the ~iew that the Canons do not allow an implicit waiver in
connection with future representation. EC-5-16 does not turn upon the legal
sophistication of the client, but places the burden of explanation of future
consequences and the risk of continued employment solely on the attorney.

"

-EC-S-16 speaks of both clients' consent to continued employment.
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QUESTIONS CERTIFIED
For the foregoing reasons, we cannot agree that there was "no evidence" to
support our findings, and for that'additional reason, we must reject the
recommendation of the Special Board.
'
:' The following questioris are certified to the Appeal Board:
(1) Whether the jurisdiction of the NRC under ~ule 2.713 extends to
situations covering attorney conduct outside of the NRC forum which has an
impact on representation within that forum."
,
(2) Whether the Special Board has the ultimate authOrity to put into effect
or to vacate an order of suspension under Rule 2.713.
'
,
(3) Whether a showing of either actual injury or specific exchange" of
information of a confidential nature is required to enforce a finding of attorney
misconduct based upon the exchange of some information su'ppli~d by one
client of an' attorney to another client of that a~torney whose interests are
adverse to the original client. '"
"
'
.,
(4) Assuming the answer to question two is negati~e and three is affirmative,
whether in the. circumstances now before us the order of disqualification may be
upheld.* '
For the reasons set forth in our Order of January' 19,1976, and taking into
account the findings and, conclusions of the Special Board in its Order of
February 24, '1976, we' now determine pursuant to Rule 2.713(c) 'that
suspension of the Firm is necessary,and requir~d and we so order. This order will
be stayed pending decision by the Appeal Board with respect to the questions
certified hereunder.
'
.,
It is so ORDERED.
ATOMIC SAFETY AND
LICENSING BOARD '
John M. Frysiak, Member

D~uglas V. Rigle~, Chairman
Dated at Bethesda, Maryland ,
this 19th day of March 1976.:
,

"

*We recognize 'that of the four 'questions, this may be the least d~serving of certification.
In some respects, it more partakes of a request for a review of a ruling than determination of
a question of law or Commission procedure. Nonetheless, it does have the necessarY
elements of fmality and separability from the issues in controversy and we believe that it
deserves resolu tion at this time.
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SEPARATE OPINION
I have not joined in the order certifying the disqualification matter primarily
because I continue to disagree with the majority's conclusions regarding the
merits of the controversy. My opinion, as set forth in the memorandum
dissenting from the Board's initial order of suspension, remains essentially
unchanged.
However, with some reservation I concur with the Board's action certifying
questions of NRC jurisdiction, special board's authority, applicable standards of
attorney conduct, and whether the order of suspension on its merits may be
upheld.
Certified question Number 1 relates to the Commission's jurisdiction to
promulgate rules controlling attorney conduct. Member Luton of the special
board has accurately de'scribed our jurisdictional reach (thus the scope of
§2.713) as " ..• not intended to embrace attorney conduct where Commission
action with respect to that conduct would not reasonably further the agency's
mission." He states also that some conduct reached by §2.713 could occur out
of the presence of the board provided it " ... bears substantially and directly on
a matter which is before that Board."*
All members of both boards seem to accept this standard and agree that the
conduct questioned in this case occurred beyond the perimeter of this forum.
Differences arise in evaluating whether the challenged conduct substantially and
directly relates to the proceeding before this board. My opinion, as stated earlier,
is that there was insufficient proximity between the 1966 incident and this
proceeding to invoke NRC jurisdic'tion. The majority of this board applied the
correct standard of jurisdiction (but to incorrect findings of fact and to
impermissibly narrow ethical considerations) in relation to the 1972-73 incident
of dual representation.
Certified question No.2 pertains to the authority of the special board to put
into effect or to vacate an order of suspension. I continue to agree with the
majority of this board that the responsibility and authority rests with the initial
board and that this authority is an important part of a hearing board's power to
regulate the conduct of proceedings before it.
In addition, placing the responsibility upon the initial board is preferable
because it is that board which better perceives the factual background against
which the matter should be resolved. Moreover, while the language of §2.713 is
confusing in some respects, this confusion does not extend to the question of
which board has the final authority to suspend attorneys. A hearing by "another
presiding officer" upon charges preferred by the first presiding officer is a

·Mr. Luton's separate opinion, p. 272, infra.
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condition precedent to ordering the suspension of an attorney by the first
presiding officer. While I believe that the special board did not intend its ruling
to be more than advisory, there is enough confusion and disagreement among
the parties and between the two boards to justify certification 'of the issue.
Certified question No. 3 relates to injury and to confidential or public
information shared with a client. It is an appropriate consideration for
certification, but it is too narrow to play the role assigned to it. Certified
question No.4 suggests that the validity of the Board's order of disqualification
depends upon the answers to questions 2 and 3. This is not the whole situation.
For example, it is true that Markettiv. Fitzsimmons, 373 F. Supp 637 (W.O.
Wisc. 1974) is correctly cited by the majority for the proposition that a conflict
of interest or a breach of duty can arise even where the client's affairs are not
confidential. But a conflict or breach of duty is not inevitable in every dual
representation of contending parties. Our case cannot be decided upon a
theoretical ideal in a void of other factors. Also to be weighed are questions of
motive, reasonableness, harm, injury to an innocent party, counterbalancing
ethical considerations and the clean hands of the accuser. Finally, we must also
determine whether the relief sought by Cleveland is necessary and would be
effective in regulating our proceeding. Board action exceeding this purpose and
result is beyond the jurisdiction of this Commission.
Ivan W. Smith
Dated at Bethesda, Maryland
this 19th day of March 1976.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
.'

'

,
,

.

..

Douglas V. Rigler, Chairman'
. Ivan W. Smith, Member
John M. Frysiak, Member

THE TOLEDO EDISON COMPANY and
THE CLEVELAND ELECTRIC ILLUMINATING
COMPANY ..

Docket Nos. 50-346A
·50-500A
50-501 A

(Davis-Besse Nuclear Power Station,
Units 1,2 and 3)
.
THE CLEVELAND ELECTRIC ILLUMINATING
COMPANY, ET AL.
•(Perry Nuclear Power Plant,
Units 1 and 2)

Docket Nos. 50-440A
50-441 A
. I

January 19, 1976

MEMORANDUM AND ORDER OF THE BOARD
SUSPENDING COUNSEL FROM FURTHER PARTICIPATION
AS ATTORNEY IN THESE PROCEEDINGS
By Motion of November 20, 1975, the City of Cleveland (City) moved this
Board to disqualify the law firm of Squire, Sanders & Dempsey (~he Firm),
together with its Washington office, Cox, Langford & Brown, from appearing
and/or acting as attorneys for the Applicant Cleveland Electric llluminating
Company (CEI) or for any applicant in this matter, and to declare them
ineligible to participate further in this proceeding and to prohibit them from
aiding or advising new counselor counsel for other Applicants_ The basis for this
Motion is an asserted conflict of interest arising from the Firm's prior dual
representation of CEI and the City and its current representation of CEI in these
proceedings.
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Although the Motion, as ftled, contemplated the immediate suspension of
the Firm, it was evident from the outset (1) that a hearing as requested by the
City could not be conducted within the time frame established by the
Commission's Rules, * (2) the Motion was ftled on the very eve of the hearing,t
and (3) correspondence made available to this Board between the City and the
Firm indicated that the City had been aware of the basis for disqualification and
had been insisting ,upon the voluntary withdrawal of the Firm for a period of
several months before the City's eleventh hour ftling. Under these circumstances,
the Board determined that it would be unfairly prejudicial to CEI to take any
action with respect to ,the Motion without' affording, a full opportunity for
briefmg and hearing and' that any initial representation of eEl by the Firm
during the first few weeks of hearings, even if disqualification were to be
ordered, would be directly, attributable to the untimely flling of the City's
Motion. Accordingly, we permitted the Firm to continue to serve as counsel to
CEI until such time as the Board, on an accelerated schedule, was able to render
its 'decision.
'
The City's brief in support of its Motion 'was f~ed on December 1, 1975. The
City, with the 'prior consent of the Board, ftled a supplemental brief on
December 10, 1975. An answer brief on behalf of John Lansdale, Jr., a partner
in the Firm, in opposition to the Motion was ftled on December 12, 1975. It is
not clear why, the answer brief did not carry in its caption the names of Squire,
Sanders & Dempsey or its Washington offlce, Cox, Langford & Brown.t Nonetheless, it is apparent that the City,'s Motion encompassed the entire Firm and
properly was addressed to the Firm' as a whole including its uidividual partners.
ABA Code of Professional Responsibility, DisciplinarY Rule S-1 05; Consolidated
Theatre V. Warner Bros.' Circuit Management Corp.; 216 F.2d 920 (2nd Cir.
1954); American' Can CO. V. CitTUs Feed Co., 436,F.2d '1125 (5th Cir. 1971).
Further, at the oral argument counsel for Mr. Lansdale 'and/or the Firm 'made no
attempt to distinguish between the disqualiflcation of Mr. Lansdale personally or
the disqualiflcation of the Firm. Finally, if it is represented that the opposition
to the Motion was ftled only on behalf of Mr: Lansdale; the Motion relating to
the Firm would be subject to grant through default of the Firm in ftling a ·time~y
answer.
r

,l

• Applicant's November 20 communication enclosing the Motion to Disqualify requested
a hearing at the f'mal prehearing conference then scheduled for Wednesday, November 26,
1975. , ,
I
'
,
'
. . ' "..,
"
,
tLast minute schedule adjustments necessitated the actual commencement of hearings
on December 8,1975 instead of December I, 1975.
.;.,
, ;CEi's February 14, 1974 Notice 'of Appearance in Docket ,Nos. '5044A (sic) and
50-441A (Perry 1 and 2) Includes the name of John Lansdale, Jr., Esq., Cox, Langford &
Brown. In referring to this Notice, Mr. Lansdale speaks of "our Entry of Appearance", thus
confmning that the Firm rather than a single individual is subject to this motion. Exhibit Q
to City's Brief.
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The Board requested the parties to suggest a mutually convenient date for
oral argument on the Motion and at the request of the parties, we devoted the
morning of December 31, 1975 to that argument.

I. INTRODUCTION-RULE 2.713
Although tile City contends 'that there is an inherent authority on the part of
the Commission to control conduct of attorneys irrespective of any particular
provisions of the Rules, it seems clear to us that disposition of the Motion is
governed by §2.713 of the Commission's Rules of Practice. In pertinent part the
Rule provides:
(c) Suspension of attorneys. A presiding officer may, by order, suspend or
bar any person from participation as an attorney in a proceeding if the
presiding officer finds that such person:
(I) Is not an attorney-at-law in good standing admitted to practice
before any court of the United States, the District of Columbia, or the
highest court of any State, territory, or possession of the United States;
(2) Has failed to conform to the standards of conduct required in the
courts of the United States;
(3) Is lacking in character or professional integrity;
(4) Engages in dilatory tactics or disorderly or contemptous conduct; or
(5) Displays toward the Commission or any of its presiding officers
conduct which, if displayed toward any court of the United States, would
be cause for censure, suspension, or disbarment.
'
Any such order shall state the grounds on which it is based. Before any
person is suspended or barred from participation as an attorney in a
proceeding, charges shall be preferred by the presiding officer against such
person and he shall be afforded an opportunity to be heard thereon before
another presiding officer.

As to the precise subpart of 2.713(c) at issue, it is apparent that the thrust of the
City's argument relates to subpart (2) of this provision. The essence of the City's
position (other than the general ground relating to attorney conduct standards
referred to above) is that dual representation by the Firm places it in a conflict
position in violation of standards of conduct required in the courts of the United
States. It is this standard which we shall use in evaluating the City's charges.
To our knowledge, the instant disqualification motion will be a first
impression issue under Rule 2.713. The Rule provides that we may by order
suspend the Firm as requested by the Motion upon a finding that any, subpart
has been violated and that the order of suspension shall state the grounds upon
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which'it is based. The Rule goes on to provide that charges shall be preferred
against the affected attorneys and that prior to their suspension these attorneys
shall be afforded an opportunity to be heard before another presiding officer.*

II. THE FACTS
The Finn has served both CEI and the City for more than sixty years. It has
represented the City primarily, though not exclusively, in the capacity of bond
counsel which representation has included analysis and legal advice with respect
to fmancing the City's Municipal Electric Ught & Power Plant (MELP). Answer
Brief at 2. The Finn's billings to the City have been substantial although the
amounts billed have varied annually subject to the work load and, in particular,
with respect to the level of financing activity under contemplation by the City.
In 1974 the Finn received $147,000 from the City, and during the first one half
of 1975 the Fiml was paid $107,000 by the City. City's Brief at 1. In 1974 the
Firm received $449,000 from CEI. City's Brief at 1. Messrs. Lansdale and Besse,
senior partners of the Finn, serve as directors of CEI and are compensated in
connection with these services. City's Brief at 1.
The City contends that due to the long-standing pre-erninence of the Firm
with respect to legal opinions necessary to market successfully bond issues in the
porthern Ohio area, the City is dependent upon representation by the Finn and

·Our analysis of the Rule indicates to us that the provision for reference to another
presiding officer was designed to provide due process and fairness in situations in which the
conduct of the affected attorney before the Board or the Commission is in issue. It is
designed to obtain a neutral or objective look at circumstances in which the Board may have
an involvement in the suspension proceedings either because it is. the' moving party with
respect to the suspension or because contumacious conduct has been displayed toward the
Board. These circumstances do not apply here. The Board has had no occasion to criticize
the performance or the conduct of the affected firm, and there is no contention that due
process rights of the rum would be violated because this Board would be less than objective
in making its rmding.
Because no due process violation can be envisioned, the City urges that the provision of
2.713(c) requiring the preference of charges and reference to another presiding officer does
not and should not apply with respect to the instant motion. Despite our agreement that the
rationale requiring referral is not appropriate to this motion, the Rule provides no leeway in
our course of action. Accordingly, the suggestion of the City must be rejected, and we will
adhere to what we regard as the necessary requirements of the Rule as written. It may be
that as a result of this rust impression consideration under the Rule, the Commission will
wish to amend the Rule to achieve savings of time and resources of the Commission under
circumstances where the objectivity of the Board is not a factor in deciding disqualification.
Perhaps the reference to another presiding officer should apply only to situations
encompassed within §2.713(c)(3), (4), and (5).
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cannot obtain comparable services from other law firms. The Board is not 'willing
to make a ,rrnding that the services of Squire, Sanders & Dempsey are
indispensable; or, that the City is 'unable to obtain' other law' firms which can
provide services necessary to the successful sale of municipal bonds and notes.
We do recognize that a transition period would be required before another firm
could acquire the same degree of expertise with respect to the City's frnancial
condition and municipal administration that the firm of Squire,
Sanders & Dempsey has acquir'ed during the past severat'decades. We are unable
to make any finding 'with respCct to whether substitution of' another firm'as
bond counsel to the City would result in greater legal expenses to the City, but
we do not consider' this to be a nilevant factor in our consideration.
,~
We are asked to 'address two particular situations which allegedly have an
immediate bearirig upon the Firm's representation of CEI in these proceedings.
These are' It 1963', mortgage, revenue bond' issue and a $9.8 million Dond
o'rdlnance of 1972: A third incident called 'to our attention occurred in October
of 1966 in' which Mr. Lansdale wrote to Mr. Hauser, general attorney of CEI,
with relation to the City's (MELP) indenture of mortgage and municipal eiectric
light plant rates. Exhibit E to City's Brief. Karl Rudolph, an intended recipient
of information contained in the memorandum enclosed in' the Lansdale
correspondence 'on' these subj'e~is, th~n'was serving ,in the capacity of president
ofCEI.'
,
"
.
"
, .
'
We make speciai' reference'to the October 26,1966 memorandum to'the me
signed by John Lansdale which accompanies City's Exhibit E, Mr. Lansdale's
cover'letter of October 27, 1966 to Mr. Hauser. Page one of the October 26,
1966 memorandum makes abundantly clear that in discussions covering a "little
Hoover Commission Report" on MELP relating to general fund assessments for
street lighting and payment terms under'the' trust indenture of MELP revenue
DOJlds, Mr. 'Unsdale directly consulted,with Mr. Brueckel, a Squire, Sanders &
Dempsey partner who has been engaged in the representation of the City with
respect to its bond work. Mr. Lansdale's memorandum states: '
We suggested to the Company that the competitive rates of The Cleveland
Electric llluminating Company could probably be taken as a measure of
,reasonableness. Mr. Brueckel 'and I met with. Mr. White and his associate,
, Mr. Beecher, and discussed ihis matter and we have, with the assistance of
'George Barry; again reviewed this problem.
We frnd that in this insianc~,th~re wa~ specific cross.fertilizati0!l within the Firm
with respect to matters jointly affecting eEl and, the City in which the interests
of the parties were or could have been adverse. 'We further make a specific
frnding as to Mr. Brueckel's Affidavit at' page 11 'that the assertions "With
respect to the Municipal 'System,'my legal services'and those of iny firm have
been strictly limited to the service, of bond counsel ...", and "I have never
handled legal matters for The Cleveland Electric lliuminating Company, nor have
' ••
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1

I had contact with those executive officers or· its house counsel in connection
with any of the matters referred to herein including the financing matters with
respect to which ,I have acted as bond counsel for the City of Cleveland" are
questionable and ·that they obscure Mr. Brueckel's consultation 'with
Mr. lansdale, an attorney 'representing CEI and a member of the CEI Board of
Directors. As 'will become' apparent with reference to our discussion of the
applicable legal standards contained in the ABA Code of Professional Responsi.
bility, Mr. Brueckel's conversations with Mr. Lansdale constituted a prospective
conflict in the event of future controversies between CEI and the City which
involved fmancing of the MELP system, its rate, structure and its payment
obligations with respect to various trust indentures, and we so find.*
Also pertinent is Exhibit G to the City's Brief, a February'18, 1965 letter
from John Lansdale to Ralph M. Besse, then president of CEI (now a Squire,
Sanders & Dempsey attorney) relating to a proposal for interconnection between
CEI and MELP. The letter and the me'morandum enclosed relate to CEl's
proposal that MELP raise its rates to private customers. Mr. Gibbon, the author
of the memorandum, apparently had served the City in connection with its bond
and financing problems. Through testimony of' one of the witnesses at the
hearing, the former chief engineer for the City, 1971-73, Mr. Hinchee, there now
is' evidence before this Board that competition between the City and CEI
focused upon the factors of (1) reliability and (2) service. The City's competitive
disadvantage of being less reliable in providing electric service to its retail
customers was offset by its lower rate structures which encouraged customers to
remain with it. Thus, we find a direct relationship between CEI's proposals "that
the rates to the municipal plants' private customers be increased" as represented
in' the Gibbon to Luke memorandum (Exhibit. G to City's Brief) and one
possible 'area of controversy before this Board:'
,!With respect to the 1963 mortgage bond issue in which the Firm represented
the City, we fmd that this representation is too remote in time to be a
meaningful factor with respeCt to the present proceedings, and there is no basis
to disqualify Squire, Sanders & Dempsey based on the 1963 representation. We
note that this Board established a post 1965 boundary date for discovery arid we
have permitted the parties to discover pre-1965 materials only upon a shOwing
of good cause.
'
.,,' ,
Although we find that the Firm may be in a conflict position in this
proceeding with respect to the 1965·66 Lansdale/Hauser/Resse/Gibbori correspondence relating to the City's rates, interconnection agreement,financing and
plant system financing, we are even more concerned with: 1972·1973MELP
financing activities of the City; lIn 1971 John D. Brueckel, a partner of the Firm,
I,"'

.We also reject as
Tr. 2523, 1. 4-12.

,

"~I'

i~consistent with the record the argUment of co~nsel for the Firm ~t
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was approached by Howard Holton of the City's Department of Financing with
a request to handle the issue of additional notes under a 1971 bond ordinance.
Prior to any .response by the Firm, however, the City attempted to obtain the
services of other bond counsel including a counsel suggested by Squire,
Sanders & Dempsey. Following the City's unsuccessful attempts to employ other
bond counsel, the Firm again was approached, this time by the City's Law
Director, Richard Hollington, Jr., with a request that the Firm serve as bond
counsel in connection with this new financing. Answer Brief at 10; Affidavit of
John Brueckel pp. 3·7. It is charged that while serving as bond counsel for the
City, the Firm supported efforts to undermine City Counsel consideration of an
ordinance which would have been more advantageous to the City, and instead
supported an amendment presented by Mr. Hauser, a general attorney of CEI,
which required that the bonds be sold only at a public sale and not offered to
the sinking fund or the treasury investment account. Further, it is contended
that Mr. Brueckel may have made available to other Firm partners working on
CEI affairs information which the City discussed with or made available to him
in connection with the bond representation.
On its part, the Firm contends with respect to the 1972·1973 bond issue
that it undertook its representation of the City only after clearing the request
with its client CEI and only upon the City's agreement to request in writing
representation by the Firm in connection with this ordinance. A copy of
Mr. Hollington's letter of July 24, 1972 to Mr. O'Loughlin of Squire,
Sanders & Dempsey requesting such assistance is enclosed as Exhibit B to the
Brueckel affidavit. Although there is no doubt that the City importuned the
Firm to serve as bond counsel, we find that this request letter does not support
the Firm's contention that the City was fully advised with respect to the effect
of this representation upon the City in the event any new controversies between
CEI and the City were to develop involving the City's financing of its electric
system.
We find that the issue of the City's ability to finance its electric system, the
issue of the reliability of the City as a factor precluding its participation as a
member of a power exchange agreement such as the CAPCO pool which figures
so intimately in our proceedings, and the City's financial· ability to pay for
interconnection agreements and/or transmission facilities which would enable it
to obtain power from sources outside of the CEI service area all are factors
which have been introduced into these NRC proceedings by CEI. Special counsel
for the Firm (for purposes of the disqualification motion) stated that due to the
limited nature of his appearance in these proceedings, he was unaware of the
nature of the controversy being considered by this Board and he conceded that
if these issues were pending, a conflict might arise with respect to the Firm's
bond counsel activities. Tr. pp. 2525·6. We find that there was no express waiver
on the part of the City with respect to representation of CEI by the Firm in
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possible future adverse proceedings between CEI and the City, and we find that
notwithstanding the City's awareness of pending controversies between CEI and
the City, no act, statement or discussion of Squire, Sanders & Dempsey pointed
out to the City the effects of this representation upon possible future litigation
before the NRC.

III. LAW FIRM DOCUMENTS
AS TO WHICH CEI ASSERTS PRIVILEGE
Attached as Exhibit H to the City's Brief in Support of Motion is a list of
documents withheld from production by CEI under claim of privilege which are
alleged to represent correspondence between CEI and the Firm. The City asks us
to consider these documents to ascertain if they demonstrate an abuse of client
confidences by the City through the Firm's subsequent discussion or transmi"ttal
of City data to CEI by Squire, Sanders & Dempsey attorneys. Also involved, and
prohibited according to the City, would be discussion or transmittal of City
supplied or generated data to Firm attorneys engaged in the representation' of
CEI.
At oral argument, Mr. Lansdale asserted that the Firm would raise no claim
of privilege in connection with review of these documents*, but CEI stood on its
claim of privilege. Subsequently, it was pointed out by this Board that if
Mr. Brueckel represented in his affidavit that he performed no services on behalf
of CEI it would be anomalous to permit CEI to assert privilege on Brueckel
authored or action documents. At this juncture, CEI undertook a reappraisal of
the Exhibit H documents together with a handful of other Squire,
Sanders & Dempsey documentS which were located pursuant to this Board's
directives to the Atomic Safety and licensing Board Panel support staff to pull
all Firm documents contained in the me of privileged material.
As a result of this review, CEI advised the Board that it stood on claim of
privilege with respect to most of the documents, but it waived privilege with
respect to certain documents which then were distributed to the parties. At the
Board's request, CEI re-examined its position with respect to one additional
document and waived claim of privilege as to that document.t With respect to
the documents as to which privilege was raised, we refer to orily two in
connection with our decision. These two, however, are crucial documents in that
in and of themselves they demonstrate an abuse of the Firm's client relationship

*The privilege in any event is that of the client and not the attorney.
tMemorandum of February 25, 1972, Obermeyer to Howley. We attach no significance
to this communication in reaching our decision even though it indicates contact between a
eEl employee and Mr. O'Loughlin, a Finn attorney in the bond department.
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with the City and they contradict the implications if not the direct language of
the Lansdale and Brueckel Affidavits. We refer to a June 17, 1974 letter from
Mr. Lansdale to Mr. Hauser, a general attorney for CEI, which encloses' a
memorandum written to Mr; Lansdale by Mr. Brueckel dated May 21, 1974
"concerning the problem of contracting with the MELP rather than the City of
Qeveland." In addition, the letter refers to conversations on this subject
between Mr. Brueckel and Mr. Lansdale, and states that Mr. Lansdale also
conferred on the subject matter 'of the memorandum with Mr. O'Loughiin of the
Firm. The memorandum which is dated May 21, 1974 is'frorri Mr. Brueckel to
Mr. Lansdale and a carbon copy to Mr. O'Loughiin is shown. The memorandum
is directed to "the proposed agreement between tlie City of Clevelana (Ind CEI
concerning the supply to the City of electricity 'generated by' nuclear power
plants, and the understood desire of CEI is to have the agreement highlight the
Municipal Light and Power Plant and System (MELP) 'in' the maximum possible
degree.:~ (Emphasis added). Not only' does this memoraridum make clear that
Mr. Brueckel has been informed 'of "the understood desire of CEI" with respect
to the fashioning of this agreement, but that there is a direct 'nexus between
these proceedings and the information being exchanged in that the agree~ent
specifically contemplates supply of nuclear power which would have to be from
either the David-Besse or Perry units.' Because of their importance, we attach
copies of these two documents' to this Memorandum and O~der as Exhibits.A
and B. "
:
.These exhibits cast doubt u'pon ~y inference contained in the Lansdale or
Brueckel affidavits' that there was no cross-fertilization or transfer of information obtained in connection with providing services to orie. c11en,t to tne
attorneys handling the affairs of another client. In addition, we note that the
record' now reflects conversational contacts betw~imvarious' of the Firm's
partners whd are engaged in representing the diverse i~terests of CEI and the
City.
',
, ' , .... ' .
. ,

,.

IV_ THE LAW

.

.'

,

r'1

Our attention has been directed to several 'provisions of the American Bar
Association Code of Professional Responsibility.* In our judgment, Ethical
Canons 5-16, 5-15 and Disciplinary Rules 5-101(A) and, Disciplinary Rule
5-105(B} and (C) are most applicable here. Although we hold Ethical Canon
5-16 to be dispositive, we also rely in particular upon the provisions of
Disciplinary Rule 5-101 which require full disclosure and a knowing consent on

I

"

*These provisions have been adopted in whole 'or {npart by man'y local jurisdictions
including Washington, D. C., the address used by Mr. Lansdale In his Notice of Appearance.
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the part of the affected client prior to waiver for dual representation purposes,
and upon Disciplinary Rule 5-105(B) relating to the continuation of multiple
employment. * An extremely careful reading of the Firm's Answer Brief and the
Affidavits attached thereto discloses that substantial opportunities existed for
the transfer of confidential information supplied by one client (the. City) to
attorneys in the Firm representing the interests of another client (CEI). We hold
as a matter of law that it does not.matter whether the information exchanged
can be proved or demonstrated to have originated from confidential materials
supplied by the client.t
The Firm's answer in part turns upon the fact that materials relating to the
operation and fmancing of the City's electrical system whichthe Firm utilized in
rendering advice to CEI were available from public sources as well as through
data supplied by the City. This does not resolve the problem. As a practical
matter, there is no way of separating information supplied by the client from
information obtained through other sources. Moreover, it puts the law firm in
the untenable position of making a judgment as to what information the client
contends would be confidential. There simply is no objective way in which a
firm can do this. Thus, public confidence in lawyers generally would be impeded
if we would permit the Firm to prevail on its argument that information"passed
from one client to another was non-confidential in nature. Markett; v.
Fitzsimmons, 373 F. Supp. 637 (W. D. Wis. 1974).
: Second, the fact that the City may have been aware of then pending"
controversies between CEI and itself at the time it requested the Firm to
undertake bond counsel representation in 1972-73 does not mean that the City
was specifically notified as required by Ethical Canon 5-16 or Disciplinary Rule
5-105(A)of the pending conflicts so that the City could make an intelligent
waiver of its rights.* Also, it is probable that Disciplinary Rule 5-105(A)
required the Firm to decline to represent CEI at the time the City petitioned to
intervene. in the above proceedings. We note that this particular Disciplinary "

*It may be "argued that if the Firm withdraws from curre~t non-NRC repre~ntation of
the City, there
be no multiple employment. Nonetheless, such client confidences as may
have been available prior to the withdrawal unquestionablY could create an assumption in
the minds of the public that the Firm has an ability to utilize confidential client
communications in a fashion adverse to that client.
t Attorney Brueckel, however, may have disclosed such information. See, e.g., October
1966 conference with Lansdale, City Brief Exhibit E.
:j:Mr. GALLAGHER (for the Firm): "I think if the obligation is on us to spell out a
verbatim disclosure, we would be hard put to do it, because I think in this particular case
we were not dealing with laymen, that we were not dealing with individuals. We were
dealing with Mr. Holton, who had the various functions I have indicated to you over a
number of years, an extremely sophisticated man. We were dealing with the law director."
ITr. p. 2544,1. 1-7].

will
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Rule does not turn upon any issue of knowledge or waiver on behalf of the
client. It places the sole responsibility on the lawyer to decline the proffered
employment. Of similar effect is Disciplinary Rule 5-105(8) relating to the
continuation of employment.
It seems apparent that when the Firm agreed to represent the City in
connection with the 1972-73 bond issue, the Firm was aware that problems of
future conflicts might arise. Indeed, this might account for the Firm's reluctance
to undertake such representation without a written request by the City. That
this course of action also portends an awareness on behalf of the Firm that a
natural or inevitable consequence of its acquiescence in representation of the
City might be disqualification in some future proceeding. This is particularly
true in instances where no express waiver was granted with respect to such
future conflicts. It is clear from the record that no express waiver was granted,
and we fmd no basis for holding that there was any implied waiver with respect
to NRC proceedings. * Moreover, the Mfidavit of Daniel O'Loughlin expressly
states that the request for written clearance by the City is requested "because of
the existing controversy", and not because of possible future conflicts. Once
again, since the obligation to obtain specific consent or to withdraw from later
conflicting litigation is primarily that of the Firm, it is no answer to assert that
the City was a sophisticated client which maintained a law department of its
own.
Finally, we address the question of possible prejudice to the client if its
chosen counsel should be required to withdraw. At the outset, we recognize that
great weight should be accorded a client's desire to select its own counsel,
particularly where that chosen counsel has served as general counsel for the
client for a period of more than sixty years. We should not proceed lightly to
require the client to seek alternate counsel. At the same time, CEI should have
been aware since at least August of 1975 that a motion to disqualify would be
med if Squire, Sanders & Dempsey did not voluntarily withdraw from participation in these proceedings. Thus, although we refused to defer to the City's
demand for immediate relief because of the City's tardy and untimely ming, we
also place some burden of anticipation of possible disqualification and the
consequences thereof on CEI. Surely, Squire, Sanders & Dempsey had a duty to
inform CEI that the City was demanding its withdrawal as counsel in these
proceedings. We assume the Firm made the requisite notification to its client
CEI when the issue of possible disqualification arose.

*Certainly the written request by the City does not suggest any waiver is being granted.
Hollington letter of July 24, 1972 to O'Loughlin, attached as exhibit A to O'Loughlin
affidavit to Lansdale Answer Brief.
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We also note that CEI has not been dependent" solely upon the services of the
Firm in representing it in these proceedings. A substantial part of CEl's
representation to date has been performed by another law firm which has
represented in a thoroughly professional and competent manner the interests of
CEI and other applicants as well. The City has also had the benefit of legal
advice from its own highly qualified staff of house counsel. While the house
counsel most familiar with these proceedings recently voluntarily agreed not to.
participate actively in argument and cross examination in these proceedings
because of the possibility that he might wish to testify on behalf of CEI,
nonetheless his legal counsel and advice has been and is readily available to CEI.
Lastly, without in any way minimizing what CEI obviously regards as
extraordinarily valuable counseling and rendering of legal services by the Firm,
we note that it has played no substantial speaking role in these proceedings
during the last year and a half. Of courSe, we do not know the extent of behind
the scenes advice rendered by the Firm and we cannot say that CEI has not
relied substantially upon the Firm's advice in determining what course of action
to pursue in these proceedings.

V. CONCLUSION
It is with regret that we conclude that the City has made its case that
application of the Ethical Canons and Disciplinary Rules cited, infra, require us
to prefer charges for suspension and disqualification as requested in the City's
motion .. As we do so we note once again the high degree of professional skill
which both CEI and the City impute to the Firm; the Board's lack of criticism of
any action undertaken by that Firm in the instant proceeding; and the Firm's
own careful evaluation of its ethical responsibilities before it made its decision
not to withdraw voluntarily. Our reading of the correspondence and the briefs
relating to this motion, and the Firm's retention of its own separate counsel to
advise and present its side of the case suggests strongly that the Firm is
convinced that its continued participation would not in any way constitute a
violation of the standards of conduct required by the courts of the United
States. Although we disagree with this conclusion, it appears that the Firm made
its decision based upon a thorough review of the facts the Canons, the
DiSciplinary Rules and after soliciting outside objective comment.
Based upon the above findings and application of the above set forth
principles of law, we find that suspension as requested in the City of Cleveland's
motion of November 20, 1975 is warranted, and we hereby prefer charges under
Rule 2.713(cX2) supporting such disqualification and refer these charges to
another presiding officer in accordance with the provisions of Section 2.713(c).
The grounds for these charges are:
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(1) That since at least 1965·66 there has been a cross fertilization within the
Firm in which information supplied by the City to the Firm in connection with
financing and bond counsel activities has been made available to other members
of the Firm who are engaged in the representation of CEL-We hold the fact that
this information in whole or in part may have been available from other public
sources to be irrelevant to the underlYing ethical considerations. We further hold
_that as a practical matter it is not possible to, determine how much of the
transmitted material, ,either written or ,oral, involved the Firm's intimate
knowledge of' the City's legal affairs and operations and how much properly
could be characterized as client-confidential information. In these circumstances,
public confidence in the law requires that no such information emanating from
one client be made available within the Firm to counsel representing a client
with adverse interests.
(2) We hold that the Firm's representation of the City in connection with
the 1972·73 bond issue ,gave rise to a potential conflict in the event information
relating to bond counsel advice became relevant to some later contest between
the City and CEI. We hold that this potential for conflict should have been and
was known to the Firm at the time it agreed to represent the City. We hold that
the Firm should have recognized that absent express waiver by the City, the
Firm might be precluded from representing CEI in any proceeding in which
information supplied in the courts of the bond counseling could become
relevant.'
,
(3) We hold that notwithstanding a ~ecognition by the City and the Firm
that there were' existing controversies between the City and 'CEI at the time the
Firm undertook the 1972·73 'bond representation' for the City, there was no' full
disclosure of possible future effect in the event of a conflict; nor was there
consent of the client (the City) that the Firm represent CEI 'and not the City in
the event of such conflict as required by Disciplinary Rule 5.101(A).
(4) We charge that there was an actual transmittal of material relating to the
Firm's advice to the City in connection with the' 1972·73 bond issue to
attorneys within the Firm representing the interest of CEI in adversary
proceedings, specifically, the Lansdale letter to Hauser of June 17, 1974 and the
attached Brueckel memorandum to Lansdale of May 21,1974.
(5) We hold that it was CEI which introduced into these proceedings the
issue of the City's fmancial p'osition and thus placed before us information also
relevant to advice rendered by the Firm as bond counsel for the City.* .
(6) We hold that Ethical Canon 5·16 is applicable to the present situation
and that it requires the suspension of the Firm in accordance with the provisions
of the Commission's Rule 2.713(c)(2). '

*See Prehearlng Fact Brief ofCEI of December 1, 1975, Part D.
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VI. CERTIFICATION
At the hear~g, both CEI and the City 'requested certification in the event
our decision rejected the position each respectively espoused. The Board
indicated it would be inclined to certify the question in the event charges were
preferred and another presiding officer reported to this' Board that the charges
should be upheld. The City has argued that failure to grant a disqualification
motion upon which it ultimately may prevail constitutes prejudicial error which
could nullify the entire proceedings now in progress. While we need not decide
that question at this time, we find preliminary merit to the City'S position. The
only caveat we interpose is that it was the City which is responsible for such
delay that now exists in the resolution of this motion by failing to take timely
action over a period of months. Thus, it seems plain that the City is in no
position to, complain with respect to the participation of Squire,
Sanders & Dempsey during the interval required for the proper disposition of
this motion.
Accordingly, neither Rule 2.713, nor equitable consideration require or
permit the suspension of Squire, Sanders & Dempsey until such time as the
presiding officer (or Atomic Safety and Licensing Board) which will review and
pass upon the charges now filed advises us with respect to their validity.
The dissenting opinion of Mr. Smith is attached.
Suspension as requested by the City's Motion hereby 'is granted but not
effective until a report has been received from another presiding officer as
required b)' Rule 2.713.,
''
ATOMIC SAFETY AND
LICENSING BOARD !
John M. Frysiak, Member
Douglas V. Rigler, Chairman
Dated at Bethesda, Maryland
this 19th day of January, 1976.
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EXHIBIT ATO
MEMORANDUM SUSPENDING COUNSEL FROM
FURTHER PARTICIPATION AS ATTORNEY IN THESE
PROCEEDINGS

Squire, Sanders & Dempsey, Counselors at Law
1800 Union Commerce Building
Cleveland, Ohi'o 44115.
Area Code 216
696·9200
In Washington, D. C.:
Cox, Langford & Brown
21 Dupont Circle NW
Washington, D.C. 20036

June 17,1974
Mr. Donald H. Hauser
Corporate Solicitor
The Cleveland Electric
Illuminating Company
P. O. Box 5000
Cleveland, Ohio 44101
Dear Don:
1 enclose herewith a memorandum written to me by John Brueckel under
date of May 21, 1974, concerning the problem of contracting with the MELP
rather than the City of Cleveland.
1 do not know why 1 neglected to send this on to you at the time although 1
did call you on the telephone after my conversation with Mr. Brueckel, which
preceded this memorandum.
·1 might add 1 have talked to Dan O'Loughlin about this same problem and he
concurs in the memorandum.
Sincerely,
John Lansdale
JL:er
Enclosure
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EXHIBIT 8 TO
MEMORANDUM SUSPENDING COUNSEL FROM
FURTHER PARTICIPATION AS ATTORNEY IN THESE
PROCEEDINGS
MEMORANDUM

May 21,1974

TO:
John Lansdale
FROM: J. B. Brueckel
CC:
D. J. O'Loughlin
M. E.Knopf
This memorandum has reference to the proposed agreement between the
City of Cleveland and CEI concerning the supply to the City of electricity
generated by nuclear power plants, and the understood desire of CEI is to have
the agreement highlight the Municipal Ught and Power Plant and System
(MELP) to the maximum possible degree.
, At your request, I suggest that you take into consideration the following:
1. As you are fully aware, MELP is not an independent arm of the City and
does not enjoy even the "autonomous" status of CTS. In point of fact, 'the
Charter of the City makes provision for a department of public utilities to be
headed by a director and authorizes the establishment of divisions thereof, with
a commissioner or chief to be in charge of each division. Pursuant to this Charter
authorization, Section 1.2501 of the Codified Ordinances of the City establishes
a Division of light and Power in the Department of Public Utilities to be
administered and controlled by the Commissioner of light and Power subject to
the supervision and direction of the Director of Public Utilities.
2. To a certain extent at least, you may have to give attention to prior
practice that has been followed in preparing contracts to which the City has
been the party on behalf of MELP. I am not familiar with the forms of these
contracts, but I do call attention to the attached ordinances giving contracting
authority to the Director of the Department. In this connection, it seems to me
that some of these ordinances are helpful in identifying the contract as being for
the Division of light and Power of the Department of Public Utilities, and this
forms the basis for the suggestion made in a later portion of this memorandum.
3. There is some historical evidence for the proposition that the Council at
least regards MELP as being an enterprise which should stand on its own feet,
and I regard this also as being helpful. Thus, when the ordinance authorizing the
electric financing currently being offered for sale was wending its way through
the Council, there was strong opposition to ~aving the City purchase the issue
internally since this was somehow regarded as placing a burden on the taxpayer.
In addition, the attached Ordinance No. 1054·72 seems to establish a sort of
debtor-creditor relationship.
On the basis of all of the foregoing, I would suggest that the agreement be
between CEl and "the City, acting on behalf of its Municipal Electric Ught and
Power Plant and System (hereinafter referred to as "MELP")" and that a
substantial number of references to MELP be made throughout the agreement.
Hopefully, this will do the trick.
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DISSENTING MEMORANDUM
I do not agree that 20 CFR 2.713(c) anticipates the procedu;e followed by
the majority in issuing its order suspending Squire, Sanders & Dempsey (the
Firm or SS&D) and Mr. Lansdale from these proceedings. We all agree that the
Licensing Board, not "another presiding 'officer", has the responsibility to make
findings under 2.713(c) (I) through (5) and, if grounds exist, to issue the Order
of Suspension. But the regulation does not permit this action until the attorney,
after being charged, has been afforded an opportunity to be heard before
another presiding officer. I have no particular authority for this position except
the ambiguous language of 2.713(c) and traditional and elemental concepts of
due process. The fact that the Licensing Board may be free to change its findings
and .vacate the order after a report from the second presiding officer does not
cure the problem inherent in requiring the charged attorney to defend himself
after the Board has already decided. *
Therefore, it would be better to defer a discussion of the ~erits of City of
Cleveland's (City) motion until after the report of the second presiding officer.
However, if the second presiding officer agrees with the majority of this Board
that the SS&D should be suspended, the matter will apparently be certified
without further consideration and the opportunity to com~ent will have passed.
The. City should fail in its" Motion to .Disqualify the Firm for the following
,
reasons: '
, 1. Applicant, Cleveland Electric Dluminating Company (CEI), is without
fault in this controversy and it would be unfair to interfere with its choice of
legal counsel now.
'
"
2: There has been no showing t~t City will be injured in its legitimate
interests ,by the continued participation of the' firm. City has been
represented by its own competent counsel throughout.
,
3. The only arguable adverse effect of the continued participation of
SS&D"would be that the firm might adduce more inform~tion because of its
"familiarity with City's affairs than if it were a stranger to City. This
. iIiformation, if any, would be of a public, nonconfidential nature and would
be subject to the rules of evidence. I: '
4; City is not witho!Jt fault. By employing the' Firm knowingly in the
face of a conflict, City materially contributed to the situatiori about which it
. now,complains.
' ~ ,
,
,
.
•

~

r,

*1 do not suggest that the Board has treated SS&D unfairly. The Firm was given an
opportunity to be heard before the Order issued. Section 2.713 is unworkable and should'be
modified. Referral to the second presiding officer should be within the discretion of the first
presiding officer to avoid redundant hearings. The presiding officer 'hearing the evidence
should make the initial determination.
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5. City's motion is untimely. It was filed without briefs on November 20,
1975. City was directly informed of SS&D's participation when City lawyers
met with Mr. Lansdale on December 13,1973.
.
The foregoing considerations are equitable in nature. If the record were to
demonstrate that the firm 'violated the Disciplinary Rules of the Code of
Professional Responsibility, or had clearly acted counter to the aspirations of the
Code's Ethical Considerations, suspension would be required despite inequities
to the client. This would simply be the necessary price of preserving our legal
system and maintaining the public's confidence in the rule oflaw. This is not the
case presented here. In retrospect, Ss&D may have erred in entering into a dual
representation where the potential for cOIlt1id was patent, but it did so in good
faith and its actions seemed reasonable at the,time. At least its actions were not
so unreasonable as to require suspension, where suspension would also do
damage to other ethical principles.
,
There is, however, a troublesome problem under Canon 9 of the Code ~f
Professional Responsibility which, canon mandates that a lawyer should avoid
even the appearance of professional impropriety. Because of SS&D's dual
representation of CEl and the City, and because of the complexity of the factual
setting, the appearance of impropriety exists here. But, according to the limited
record before us, this appearance is more illusory than real. It is not o'f sufficient
substance to outweigh the requirement of Ethical Consideration 9·2 that a
lawyer's duty to .his client or to the public should never be subordinate merely
because the full discharge of his obligation may be misunderstood.
.'
FACTUAL BACKGROUND
My view of the controlling facts differs in some respects from the view of ~e
majority.
This is an antitrust hearing. CEl and others have applied for licenses in
Northern Ohio. CEl and City are direct competitors for electric load in
Cleveland. City alleges that CEl is attempting to destroy its electric system. The
financial vigor of the City's electric system is germane because it relates to its
viability, and its capacity to compete with CEI and to participate in
coordination and access to nuclear power.
SS&D is the largest law firm in Ohio. The 1974 Martindale·Hubbell Law
Directory lists more than 140 partners and associates. The firm has represented
CEI for 65 years as general outside counsel. This has been a continuous and close
relationship. Mr. Larisdale has been a director for many years. Mr. Besse, a senior
partner, was President, then Chief Executive Officer, and is now a director of
CEI. As a part of his firm's continuous relationship with CEI, it was natural for
Mr. Lansdale to represent the company in this proceeding and he actively did so
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very early. However, he has seldom appeared at the evidentiary hearings. CEI
also has other, very competent counsel, Shaw, Pittman, Potts and Trowbridge,
for this litigation but this firm also represents the joined applicants.
SS&D also has a very large municipal bond department; probably the largest
in the United States. The firm does almost all the municipal bond work in Ohio
and it has been principally as bond counsel that City has employed Ss&D. City's
relationship with SS&D also extends back 65 years, but unlike CEI, City
employs SS&D when needed for a specific project. Despite the serious charges
by City against SS&D, it continues today to employ the Firm and will do so in
the near future. City does not seem to claim that its current employment of
SS&D is a conflict and this is not 'asserted as a basis for its motion.
This apparent contradiction is explained by the fact that, in addition to
being very competent in municipal bond law, SS&D has prestige in the bond
market. For practical purposes, City must use SS&D to sell bonds on favorable
terms. The Firm's imprimatur assures the bond market that the issue has
underlying legal validity.
'
Most of Ss&D's work for City has had' no direct relevance to this
controversy although City claims that the years of familiarity gained in the
conduct of its affairs is in itself an impermissible conflict.
The majority of the Board examined three incidents which have a bearing
upon the motion to disqualify. All relate to City electric system bond issues.
The majority regards the first incident relating to the 1963 electric and light
plant mortgage bond issue to be too remote in time to be meaningful. I agree.
The second incident pertains to the episode described in Exhibit E attached
to City's Brief in support of its motion dated December I, 1975. Mr. Brueckel of
SS&D who later represented City in the 1972-73 bond issue, discussed City
electric plant revenue bonds with Mr. lansdale. It seems that in October 1966,
SS&D was preparing, on behalf of CEI, to give City advice on electric rates. This
advice, if followed, would have raised City's electric rates. Therefore,
Mr. Brueckel participated ~ith his firm in acting for CEl-against the competitive
interest of City's electric system. This is not surprising. CEI has been SS&D's
primary client throughout. While the incident demonstrates the potential for
conflict, it should not be the basis for suspension now. We should not suspend
an attorney from practicing before this Commission unless there is a nexus
between the alleged misconduct and this proceeding. This incident was three or
four years before the instant applications were fIled. Moreover, it has not been
established that Mr. Brueckel had a conflicting and fiduciary relationship with
City in 1966.
The so-called 1972-73 municipal electric plant bond issue is the third
incident considered by the majority and is the event which has given rise to the
more serious appearance of impropriety.
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In 1971, the City decided to issue one year anticipatory notes for two
million dollars pending the $9.8 million bond issue of 1972-73. According to
the only evidence directly on the point, particularly the affidavit of Mr. Holton
who was then a City fiscal officer (Lansdale Answer Brief December 12, 1975),
SS&D had advised the City that it was reluctant to undertake its customary
bond counsel service because of the pending conflict between City and CEI. City
therefore retained the Wood firm of New York which firm then prepared the
1971 anticipatory note ordinance. Because the"Wood firm was not familiar with
Ohio law, the City Law Department and Utility Department decided not to
continue to employ that firm for the 1972·73 bond issue.* But by June 1972,
City officials had also come to the conclusion that their controversy with CEI
would result in a conflict of interest if SS&D were to represent both parties.
Whereupon Mr. Hollington, then City Law Director, advised SS&D of this fact
(O'Loughlin affidavit, Lansdale Answer Brief) and requested SS&D to recom·
mend other bond counsel. Mr. O'Loughlin of SS&D recommended the Bricker
firm of Columbus or the Peck firm of Cincinnati, especially the Bricker firm.
The Bricker firm was unable to handle the issue. The Peck firm was not
requested to handle it. Mr. Hollington returned to SS&D with the request that
SS&D handle the issue notwithstanding the conflict. SS&D, still concerned,
requested and received permission from CEI to handle the issue. SS&D· also
requested and received explicit and strong written requests from the Law
Director and Utilities Director.
At this point, the mental attitudes of the parties should be considered. CitY
believes that it "must and does totally rely" upon SS&D, "depends almost
exclusively" upon the firm and its need for SS&D is "critical".t Mr. Davis, the
incumbent Cleveland Law Director describes City's plight at Tr. 2942 by stating,
''Where else could they go? The money was needed. We went back to the
embraces of Squire, Sanders and Dempsey."
The evidentiary record to date establishes that in 1972 the City electric plant
was in serious need of money. Without the $9.8 ~illion bond issue, the electric
system might have failed. This was public knowledge. Faced with their
dissatisfaction with the Wood firm and the refusal of the Bricker firm, City was
desperate.
If the city fathers recognized that SS&D was essential to the survival of the
light plant, it must also be assumed that the Firm must have known of its own
importance.
Further, SS&D necessarily knew that, by virtue of its monopoly in the field
and its long relationship with City, it shared the responsibility for City's
dependence upon the Firm. To have deserted the City at that time in favor of
·The Wood rum was later" reemployed in connection with this issue and in 1974 it
prepared the prospectus.
tPage~ 3,16, and 3S of Qty's Brief of December 1.
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City's adversary would raise other ethical problems especially under Canon 1, EC
1·1, Canon 2, EC 2·26,* 2·27 and 2·31 and ,Ca!lon 7, EC 7·1. It may reasonably
be, argued that SS&D undertook the 1972·73 bond issue as a civic and
professional responsibility, albeit well·paid. The evidence permits this inference
at least as well as any other.
,
On this point, City's counsel, Mr. Davis, states that:
••• [T] here is an ethical duty upon a lawyer !,,!ot, to I,eave his client in a
position of jeopardy, when there has been a continuing representation, not
to drop it, at a point where the client's interest will be hurt. [Tr. 2493] .', ,
The ~ame consideration must also apply to SS&D's duty to CEI: Mi. Davis also
concedes that dual representation of both clients is not per se 'an impermissible
conflict. Tr. 2482·88.
Moreover, if CEI and SS&D had agreed to withhold the Firm's services from
City in order to preserve CEl's right to its regular legal counsel, that act could
have had the very anticompetitive effect City now charges CEI with intending.
Neverthel~ss, there was a direct and substantial contlict of interest. Were it not
for unfairness to CEI, suspension of the Firm would be appropriate tinder
Canon 9.
'
In measuring the equitable considerations in favor of permitting SS&D to
continue in the case, it should also be noted that City, knowing SS&D' was legal
counsel to CEI invaded the attorney-client relationship between CEI and SS&D
for its own purposes. By demanding SS&D's aid,City interfered, with CEl's
right to counsel. City now seeks to bootstrap its ethically questionable conduct
into a litigative advantage in this proceeding.
'
In finding ,the SS&D is' in violation of EC 5·16, the majority 'finds that
Ss&D's advice to the City with respect to the implications of the conflict was
insufficiently explicit. I do not agree with this assessment. The contlict was
obvious. It was the City who first raised the issue. There was no need to explain
to City's skilled lawyers what they already knew: Nevertheless, SS&D did
explain their concern about die contlict. (Holton Affidavit, supra.) To explain to
the City the details of their case in this proceeding would have raised still further
ethical problems if, in so doing, SS&D violated CEl's attorney.dient privilege. In
addition, EC 5·16 appears to provide for the opportunity for the client to make
informed judgment as to whether it wishes to employ the lawyer. Therefore,
its application to the proceeding is remote because there was ne\'er any thought

an

*EC 2·26. A lawyer is under no obligation to act as adviser or advocate for every person
who may wish to become his client; but in furtherance of the objective of the bar to make
legal services fully available, a lawyer should not lightly decline proffered employment. The
fulfillment of this objective requires acceptance by a lawyer of his, share of tendered
employment which may be ~nattractive both to him and the bar generally.
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that City would employ SS&D in this litigation. At that time, it had already
retained its present counsel, and nothing has .interfered. with that relationship.
In evaluating the propriety of SS&D's conduct, I do not depend upon the
fact that the information it absorbed from City was public and nonconfidential.
An attorney, should not use any advantage gained in representing a client.
Marketti v. Fitzsimmons, 373 F. SUpp. 637 (W.D. Wisc. 1974) is correctly.
applied by the majority to the extent that it relates to nonconfidential
information. But the fact is the information was public and was not confidential.
As bond counsel lawyers have an obligation to the pUblic. There is a requirement
impo~ed by' the,Securities and Exchange Commission upon bond counsel to
develop and report in a prospectus all information relevant to the proposed
security, even if that information is adverse to the interests of the client.
Therefore, there could be no binding attorney-client privilege of secrecy between
City and SS&D in connection with the bond issue.* This circumstance warrants
consideration because it demonstrates that little proximate injury, if any, will
flow from SS&D's continued participation, notwithstanding the issue of
propriety.
I share the concern of the majority that Mr. Brueckel's affidavit appears to
be wanting in candor. Even assuming, he overlooked for the moment the fact
that Mr. Lansdale is a CEI director, the affidavit was deceptively narrow because
he clearly did confer with a CEI representative. With respect to Mr. Brueckel's
memorandum of May 21, 1974 (Exhibits A and B attached to the Board's
order), his advice was sought probably because he had been City's bond
attorney. This was improper, but not sufficient to result in disqualification
considering all the circumstances. Superficially, it may appear that he and
Mr. Lansdale were exploring a possible advantage to CEI in a proposed contract
with City. But, within the context of this case as it is developing, CEI was
properly exploring ways to settle the dispute and SS&D was trying to determine
how a feasible contract could be drawn. A contract with City Council might not
be workable. Mr. Brueckel' appears to be offering a solution in the interest of
resolving a mutual problem. His purpose was probably benign. Even so, it was
not within his province to help· the City without its informed consent.
Mr. Brueckel has not yet had an opportunity to explain this situation, and the
record is incomplete in this respect.
If it were established that SS&D is not making a full and candid disclosure
before the Commission in defending against the Motion to Disqualify, my
opinion as t~ the need for disqualification would be affected.

·Even though the Wood firm signed the pro'spectus, SS&D probably contributed to it.
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As lawyers, all of us have an obligation to preserve the mtegrity of the legal
system and to mamtam public confidence In our processes. If by nustake, or
carelessness, or even by reasonable conduct, SS&D contributed to a substantial
ethIcal problem, It must accept the consequences, and suspensIon nught be
appropnate. But we also have an obligation not to do other damage to the legal
system In the cause oflegal etlucs. In thIS case, the legal professIon rrught be wIse
to be guided by the leading tenet of the medical professIOn. Above all, do no
harm.*

Ivan W Smith, Member
Dated at Bethesda, Maryland
thts 19th day of January 1976.

*"
[A]bstam from whatever
Hippocrates.

IS

deletenous and mIschievous

258

.. The Oath of

ATTACHMENT 2

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
Elizabeth S. Bowers, Chairman
Edward Luton, Member
Thomas W. Reilly, Member

"In the Matter of
THE TOLEDO EDISON COMPANY and
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

Docket Nos. 50-346A
50-500A
50-5OlA

(Davis· Besse Nuclear Power Station,
Units 1, 2 and 3)
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY, ET AL.

Docket Nos. 50-440A
50-441A
February 24, 1976

(Perry Nuclear Power Plant,
Units 1 and 2)

BOARD RULING IN SPECIAL §2.713 PROCEEDING
This matter comes before this special Atomic Safety and Licensing Board
pursuant to the provisions of 10 CFR §2.713(c) of the Commission's Rules of
Practice, which requires that "(b)efore any person is suspended or barred from
participation as an attorney in a proceeding, charges shall be preferred by the
presiding officer against such person and he shall be afforded an opportunity to
be heard thereon before another presiding officer."
The referring Atomic Safety and Licensing Board issued a "Memorandum
And Order ... Suspending Counsel From Further Participation as Attorney In
These Proceedings" on January 19, 1976, stating the charges and the grounds
therefor. On the same date, after the issuance of said Order, this (special) Board
was appointed by the Acting Chairman of the Atomic Safety and Licensing
Board Panel to conduct the referral hearing prescribed by §2.713(c) .
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The charged party herein is the law firm of Squire, Sanders & Dempsey
(SS&D or the firm), together with its Washington Office, Cox, Langford &
Brown, which the City of Cleveland (the City) moved to disqualify or suspend
from continuing to appear and represent the applicant Cleveland Electric
IlJuminating Coml?any' (CEI), for whoin the firm has been general counsel for
over 65 years, and to prohibit said firm from aiding or advising any new counsel
for applicant CEI" or any other applicant in the subject NRC antitrust
proceeding. The charge and motion to disqualify are based upon an alleged "dual
representation" and conflict of interests situation, in purported violation of both
the American Bar Association's (ABA) Code of Professional Responsibility and
the Commission's Rules ofrractice, specifically, 10 CFR §2.713(c)(2).

*****
This Board has studied the pleadings, the briefs df counsel, the transcript of
the December 31, 1975 oral argument, the pertin'ent exhibits, the ABA's Code
of Professional Responsibility (including the Canons of Ethics, Ethical Considerations and Disciplinary Rules), and the January 19 "Memorandum and
Order of the Board Suspending Counsel .•." (both majority and dissenting
opinions). Having heard additional oral argument on February 3, 1976, and
having reviewed the memoranda submitted by the parties, we find we are in
agreement with the conclusion set forth in the earlier dissenting opinion
attached to the Davis-Besse hearing board's January 19 "Order ... Suspending
Counsel .... "1 ,that the City of Cleveland (City) should fail in its Motion to
Disqualify. We believe it would not serve any useful purpose, nor assist the
parties or subsequent appellate bodies, to imaginatively re-state in our own style
what the dissenter has already succinctly expressed with ample factual refer-

~~,
However, we would like to briefly address two legal points that have not
been touched upon by either the original majority or the dissent. The first point
,

I

However, we wholeheartedly agree with the majority's footnote'suggestion (p. 239,

supra) that' 10 CFR §2.713(c) has urgent need of revision. Dearly, there is no need, or

practical purpose to be served, by referring to another presiding officer the situations under
(c)(1) and (2) wherein the original presiding officer is in no way the charging or complaining
party. Obviously, the referral requirement was designed to cover the typical "contemptuous" conduct situation wherein the offending attorney so antagonizes the original
presiding officer that his adjudication of a collateral "contempt" charge might seem to be
"
.
. less than objective or impartial.
2 Addition!llly, for a point-by-point factual rebuttal of the 'six grounds used by the
majority as the basis for its charges, which rebuttal we find credible and convincing, see
SS&D's Trial Brief (Feb. 2, 1976), at 10-22. (See also Feb. 3 oral argument of Gallagher on
behalf of SS&D, Tr. 4397-4425, and Feb. 9 "Index ... Referencing Exhibits Referred To In
Argument.")
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is the very limited jurisdiction of an Atomic Safety & Licensing Board (ASLB,
hearing board or licensing board) in lawyer misconduct matters, when compared
with the jurisdiction and prerogatives of a bar association grievance committee
or the courts. The second point is the questionable applicability of the ABA's
"multiple representation" canons to an NRC proceeding in which there has been
no multiple representation or attt - ... ted multiple representation by the charged
law firm in that proceeding.

JURISDICfION OF LICENSING BOARDS VS.
BAR DISCIPLINARY BODIES
,

;

I

The'very general, almost impermissibly vague, language of §2.713(c)(2)
offers a tempting quagmire for'legal interpretation by any reviewing body,
administrative 'or judicial, in attempting to compare certain precise conduct
against prescribed general standard, albeit the language decrees a basic standard
of professional conduct with which no one could' disagree. The problem is
further compounded when one realizes that the reviewing authority here is not it
court of general jurisdiction and is not vested by law with the ultimate authority
for overseeing all unprofessional conduct ,that might conceivably come within
the verbatim description "conform to the standards of conduct required in the
courts of the United States." Some such conduct might have to be referred to
legally deSignated professional disciplinary bodies for appropriate investigation
and 'action.
Although there are' some examples of prohibited conduct before an
administrative hearing board clearly within the proscriptions of (c)(2) and quite
appropriate for an NRC Atomic Safety imd licensing Board to deal with, there
is a vast area of equally unacceptable conduct tmt is not within the jurisdiction
of such a board to entertain and rule upon, i.e., such conduct, though
professionally unacceptable, is simply not Within the jurisdiction of an ASLB to
adjudicate and rule upon. This latter category is the area wherein 'either bar
association grievance committees, bar admission authorities, or the courts,
themselves, have the sole jurisdiction to investigate and take remedial/
diSCiplinary action.
To be sure, even without subsections (c)(3), (4) and (5), it would clearly be
app~opriate for a hearing board (presiding officer) acting under (c)(2) to suspend
an attorney practicing before it in a license proceeding, when that attorney
persistently shouts at the presiding officer, refuses to obey the board's
procedural rulings and generally (and continuously) disrupts the orderly course
of the proceeding.
Conversely, an attorney who allegedly charges unreasonably' high or
unreasonably low fees (including the fee for
license, proceedirig in issue) or
who occasionally, mishandles, or mis-deposits escrow funds; would be facing
serious charges-but not before an Atomic Safety and licensing Board. The

a

the
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legal profession's official disciplinary bodies would be the appropriate parties to
investigate and hear such charges, i.e., they, and not the ASLB, would have
jurisdiction.
We point out these two extreme situations not to indicate that the present
facts easily fit either one, but merely to illustrate that the language of
§2.7l3(c)(2) could conceivably encompass both cases, and yet only one of these
extreme examples would be within the prerogative of an NRC licensing board
(presiding officer) to adjudicate and rule upon. Admittedly, the present case is
complicated because it falls somewhere between the two extremes. We believe,
however, that as a general rule, if the "avoidance of even the mere appearance of
professional impropriety" (c[. ABA Canon 9) is the gist of the offense charged,
the facts then are more appropriate for determination by a bar grievance
committee or court than an NRC licensing board. Since the earlier majority
seems to throw out the Significance of any need for proof of actual injury to the
client or specific proof of the passing of confidential, non·public information
from one client to another 3 (vs. information already made public and available
from other sources),4 we must conclude that the majority is resting its decision
to disqualify on the "mere appearance of impropriety" concept. If such an
analysis and conclusion had been rendered by a jurisdictionally·competent bar
association grievance committee, we would have no procedural quarrel with it.
However, we seriously question a licensing board's jurisdiction to adjudicate
"appearance of impropriety" cases.
To put it affirmatively, we believe the general language " ... failed to
conform to the standards of conduct required in the courts" [§ 2.713(c)(2)] was
intended by the Commission to relate solely to unprofessional conduct directly
interfering with the conduct of the Commission's license proceedings, and was
never intended to open the Pandora's Box of Commission review over all
professional conduct or the intricacies of past lawyer-client relationships,
particularly where there are already professional grievance committees and
courts that have the unquestioned jurisdiction and expertise to explore such
See majority opinion, at p. 245, supra. January 19 Memorandum and Order.
For statutes requiring disclosure of adverse information that might affect the value of
bonds or other securities offered for public sale, see Securities Act of 1933, 15 U.S.C. 77,
e.g., § §77j, 77k, 77q, 77nnn(c), 77www; and Securities Exchange Act of 1934,
15 U.S.C. 78, e.g., § §78b, 78i(a)(4), 781(b)(1), 78m, 78r. See also Fischer v. Kletz (D.C.,
N.Y. 1967), 266 F. Supp. 180, and SEC v. Frank (2 Cir. 1968), 388 F.2d 486, on the
affirmative duty of disclosure by CPA's and lawyers. On Congressional purpose of Federal
securities laws to protect and inform Investors, including the uninformed, the Ignorant and
the gullible, see Surowitz v. Hilton Hotels Corp. (7 Cir. 1965),342 F.2d 596, rev'd. on other
grds. 383 U.S. 363; Thill Securities Corp. v. N. Y. Stock Exch. (7 Cir.1970), 433 F.2d 264;
and Associated Securities Corp. Vol SEC (10 Cir. 1961), 293 F.2d 738. The statutes and
policy thus effectively prohibit a lawyer serving as "bond counsel" from keeping
confidential any adverse information he might obtain (and otherwise keep confidential
under the usual lawyer·dient relationship). The primary fiduciary duty is to the investing
public.
3

4
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"mere appearance of impropriety" relationships, and to fashion a more lasting
remedy. We believe the intended emphasis of the Commission's rule is on the
presiding officer's power to control the orderly course of an NRC public
administrative hearing. It is not, we believe, a general, supervisory role over all
attorneys practicing before it to see that complete equity is always being done
with their clients, and that all ABA canons are scrupulously being adhered to,
even in behind-the-scenes multiple relationships,s involving the interplay of
other transactions, other clients, and other non-NRC litigation.
Having said this, we do not wish to be misquoted as finding that there are no
conflict-of-interest cases that would justify a presiding officer's invocation of the
suspension provisions of § 2.713(c)(2). Certainly, for example, if an attorney has
actively represented an Intervenor throughout half an evidentiary proceeding
(preparing witnesses, reviewing testimony and strategy) and then he suddenly
appears at the hearing as the new trial counsel for the Applicant (the
Intervenor's de facto adversary), the case would cry out for barring such
attorney from further participation.

WHERE IS THE "DUAL REPRESENTATION" AND WHAT
IS THE ABA REMEDY?
Going beyond the threshold jurisdiction question, we are further bothered
by the questionable applicability of "dual representation" canons to the facts of
the present case, wherein no dual representation exists nor has it ever been
attempted, in either this NRC proceeding nor in any other earlier "substantially
related" proceeding or transaction. 6
As stated in the January 19 majority opinion (at p. 238, supra): "The
essence of the City's position _. _is that dual representation by the Firm places
it in a conflict position in violation of standards of conduct required in the
courts of the United States." The majority specifically ties its ruling to ABA
Ethical Consideration EC 5-167 and Disciplinary Rules DR 5-101 and 5-105(B),
(C).8 EC 5-16 refers to "those instances in which a lawyer is justified in
5 If the only nexus needed to trigger the Commission's review of a lawyer's conformance
to all ABA Canons of Ethics is merely his appearance in one Commission proceeding,
ASLB's might next prepare themselves to hear cases on the alleged unreasonableness of fees
being charged by attorneys appearing before us. (C[. ABA Canons EC 2-17 thru EC 2-25.)
'For cases on the "substantial relationship" requirement for true dual representation
conflicts, see SS&D's Answer Brief of Lansdale, Dec. 12, 1975, at 14-18, and SS&D Trial
Brief, Feb. 2, 1976, at 6-8.
.
7 Majority opinion, at pp. 244,248, supra.
I Majority opinion, at pp. 244,248, supra. ABA DR 5-101 (A) requires consent of the
client to representation after full disclosure of a situation wherein the lawyer's own
"financial or business interests" might impair his professional judgment. DR 5-101(B) is
irrelevant to the present dispute. DR 5-105(B) refers to the continuation of "multiple
employment," and DR 5-105(C) to representation of "multiple clients."

263

representing two or more clients having differing interests," and gives notice
requirements in "common 'representation" situations. However, we have great
difficulty in seeing how this section is appropriately applied to the facts in issue,
particularly after reviewing the several other canons in the entire ABA "Interests
of Multiple Clients" section. The general tenor of that entire section 9 seems to
be directed to a situation where a lawyer is asked to represent "multiple clients"
in the same litigation or the same transaction, and here, insofar as the ASLB
hearing is concerned, the subject law firm has never represented, or offered to
represent, the City in this NRC proceeding. The same consideration applies to
DR 5-105(B) and (C). We are fully aware that the City claims concern about
possible unspecified information obtained by the firm through its earlier
representation of both the City and CEl in separate matters, other transactions
having nothing to do with this NRC proceeding, mainly via the firm's recent
service as the City's "bond counsel."IO But representing CEl in antitrust and
• See ABA EC 5-14 thru EC 5-20.
lOWe are also aware that the nub of the City's complaint is its suspicion that the law
firm in question might be giving an "edge" to the City's de facto adversary in this
proceeding by transmitting "inside" information to CEI about the City's operations,
capabilities or condition, which 'information may have been obtained from the City in the
firm's earlier Iawyer-client relationship with the City. However, no such non-public
information has been specified and the record discloses no such breaches of confidence,
although the City argues that anytime SS&D gave legal advice to CEI that was not
completely advantageous to the City-that constituted a "breach of trust" to the City.
Furthermore, the majority opinion avoids resting its charges on any such incident or specific
information leak. Rather the Board's charges rest solely on an alleged general violation of
specific ABA Ethical Considerations and Disciplinary Rules aimed at "dual representation"
or "multiple representation" lawyer-client responsibilities. Even' if the sanction of
prohibition from legal representation of the non-complaining party were authorized by the
ABA rules referred to (it is not), it seems that before destroying such valuable
representation, on such a potentially damaging charge, the Board should have required hard
evidence of injury-in-fact or at least evidence of specific "confidences" that were breached.
We' do not consider information already made public because required by law to be given
public notice (e.g., financial capacity of the City when it offers bonds for public sale) as any
evidence of a breach of trust. Nor do we consider legal advice given to CEI that happened to
be adverse to positions the City would like to see taken, to be "breaches of duty" to the
City.
'
It follows that we are in complete disagreemerit with the earlier majority's ~iew that a
licensing board can take such harsh action without such specific evidence and that "as a
matter of law ... it does not matter whether the information exchanged can be proved or
demonstrated to have originated from confidential materials supplied, by the client."
(Majority, at p. 245, supra). Likewise, the District Court statement cited by the majority
(at p. 245, supra), that "public confidence in lawyers generally would be Impeded if we
were to permit the Firm to prevail on its argument that information passed from one client
to another was non-confidential in nature", would be unassailable coming from a District
Court or a bar association grievance committee in a true "switching sides" case, but what we
have here is an Atomic, Safety & Licensing Board sitting in judgment on non-nuclear,
non-licensing matters that occurred years ago in the State of Ohio-not only non-NRC
,
(Footnote continued on next page.)
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other matters (as general counsel of CEI), at the same time SS&D represents the
City in a non·related bond matter, is not "dual" representation.
It is important to note that in ABA EC 5·19, the ABA solution to
representing several clients where the lawyer believes their interests are not
actually or potentially differing but the client disagrees, is to withdraw from
representation of that client (i.e., the City).11 The dissatisfied client is given no
right to demand that the lawyer cease representing the satisfied client. But the
firm has never represented the City in this NRC proceeding, and the Canon does
not suggest that the firm must withdraw its representation from both of the
so·called "multiple clients" nor from the one that is satisfied with, and desires,
the firm's continued representation. So, we are faced with a situation where
there is no multiple represeritation in the NRC proceeding, 12 on the one hand,
and on the other hand, the City persistently declines to avail itself of its option
to terminate usage of the firm in its non·NRC transactions (bond preparation).
As pointed out in the dissent (p. 253, supra), this is the largest law frrm in
the State of Ohio,' 3 and it has been representing both parties, as well as .a
multitude of other clients, in a variety of.transactions for 65 years. It is to be
expected that many of their former and present clients may at one time or
another institute legal action against other· former or present clients. By
extension of the rationale of the earlier majority, and its strained interpretation
of the "multiple representation" ABA Canons, this firm would be prohibited
from representing either party in such subsequent conflicts because at some time
in the past the firm had represented both, in one form or another and in
different capacities, subject only to the caveat that the nonrepresented party
object with a claim of "multiple representation." This flies in the face of EC
5·20, which shows the solution to be withdrawal of representation from only the
complaining party. It also flies in the face of the basic factual distinction that
such canons obviously apply only where the lawyer is now attempting to
(Footnote continued)
matters, but clearly non·Federai matters. The only Federal connection is the penaltynon·participation in a Federal proceeding-if this limited Federal agency determines that
the interplay of' these distant non·Federal transactions were, in its opinion, unethically
handled.
II See also EC 5·16, the basic section charged, wherein it states: " •.• it is nevertheless
essential that each ·client be given the opportunity to evaluate his need for representation
free of any potential conflict and to obtain other counsel if he so desires." [Emphasis
added.)
I 2 See also the first paragraph, first page of the majority's decision which states: "The
basis for this Motion is an a~.".-:t:;d conflict of interest arising from the Firm's prior dual
representation of CEI and the aty and its current representation of CEI in these
proceedings."(Emphasis added.) See also the majority's reference (slip op., at 8) to three
specific past incidents as .being the factual basis for the claimed improper "dual
representation" charge- all three occurred years ago (1963, 1972 and 1966) in the State
of Ohio, and none involved an NRC proceeding.
13 180 lawyers in 1975; City's Brief in Support of Motion to Disqualify, Nov. 20,1975,
at 2.
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represent both clients in substantially the same litigation or proceeding or has
switched from one side to another in the same proceeding, which has never been
the case in this NRC proceeding. 1 4 (And to the extent that the alleged dual or
multiple representation conflict occurred earlier in a non·NRC setting, the
jurisdiction flies from NRC and returns to the State of Ohio bar disciplinary
authorities.)
.

FINDING AND CONCLUSION
We fmd no evidence of unethical conduct by SS&D in the record before us.
The City should be referred to the bar diSciplinary authorities in the State of
Ohio if it wishes to further plead and prove its claim of alleged unethical
conduct. CEI should be permitted to retain the legal counsel of its choice 1 5 in
14We fmd the federal court cases cited in the City's brief relating to lawyers "switching
sides" in litigation to be inapposite to the facts of the present case. (aty Atty. Davis admits
they are different, oral arg., Dec. 31, 1975, tr. 2482.) There was never any attempt by
SS&D to represent the City in this NRC proceeding nor had the firm ever represented the
City before in any substantially similar litigation involving both parties as adversaries (CEI
and the City). Furthermore, we fmd surprising the City's complaint that SS&D applied
"pressure" and "threats" to withdraw from representing the a ty in its bond matters. Not
only would such withdrawal end the "dual representation" alleged, but it is exactly the
sohition the ABA recommends for true dual representation cases wherein one client
complains about the situation-the lawyer is advised to withdraw his services from the
complaining client. Likewise, the "waiver" and "consent" requirements clearly apply to the
continued representation of the possible complaining client. Without such consent and
waiver the lawyer may not continue to represent that client. (ABA EC 5-19.) Nowhere is
there any authority for the proposition that the disgruntled client may dictate what other
client the lawyer may represent. likewise, the "full disclosure" canons have no
applicability here, because the record clearly' shows that the aty (including its law
department and law director) had always known that SS&D was the general counsel for CEI,
and had always acted as such for 65 years, whereas the aty was only the ad hoc "client" of
SS&D just for the aw's occasional bond work.
IS Not only is SS&D the counsel of CEl's choice for this proceeding, but SS&D has been
CEl's general counsel for 65 years. (Dec. 31, 1975 oral argument, SS&D atty. Gallagher,
tr. 2527; Lansdale Answer Brief, Dec. 12, 1975,2,21-22.) Over the same period, SS&D has
rendered legal services to the aty, but always on a limited, piece-by-piece ad hoc basis, as
have other law firms in Oeveland. (Lansdale Ans., 2-3, 21-22; Dec. 31 arg., admission by
aty Atty. Davis, tr. 2504.) The City has never had any general retainer with SS&D nor any
document or agreement of any kind establishing SS&D as the City's own law fum for
general counsel purposes or general legal representation. (Feb. 3 oral arg., tr. 44424443, '
42624263.) The aty has its own Law Department of 20-25 attorneys handling the aty's
routine affairs but it "farms out" individual legal matters to many private law fums,
including SS&D. (Dec. 31 arg., aty Atty. Davis, tr. 2500, 2508-2509; SS&D atty. Gallagher,
tr. 2530-2532,2534.) By the aty's own admission, what SS&D is presently doing for the
aty (bond counsel) concerns "matters not directly Involved in this proceeding," (Dec. 31
arg., Davis, tr.2486) and, in fact, with the aty's knowledge, SS&D has, on numerous
occasions over recent years, as part of their general practice, represented other individual
(Footnote continued on next page.)
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this limited NRC proceeding. The preferred charges under 10 CFR §2.713
should be DISMISSED and the suspension of counsel VACATED.
It is so ORDERED. (Mr. Luton's separate opinion follows.)
(Special) ATOMIC SAFETY AND
LICENSING BOARD
Elizabeth S. Bowers, Chairman
Thomas W. Reilly, Member
Issued at Bethesda, Maryland
this 24th day of February, 1976.

OPINION
Based upon its review of two specific factual situations, the First Board
majority has charged the Law Firm with having "failed to conform to the
standards of conduct required in the courts of the United States" (10 CFR
§2.713(c){2». In my view, it is 'the task of this Licensing Board to examine the
situations relied upon by the First Board, with a view toward determining
whether the evidence supports the charge preferred.
The standards of the Code of Professional Responsibility' are taken by the
First Board as establishing the minimum level of conduct that Section

(Footnote continued)
clients in personal injury claims and other actions against the City, without complaint or
objection by the City, although now its attorney claims such representation is merely
further example of the firm's "misconduct" which was "waived" by the City in the past.
(Dec. 31 arg., City Atty. Davis, tr. 2512; see also the list of some fifty matters referred to
therein where the City and CEI litigated against each other over many years and in which
SS&D always represented CEI-Iist prepared by SS&D; see also tr. 2537, Ex. B, and Feb. 3
arg., tr. 4441-4443.)
The fact that the City has been successful in forcing several other Oeveland law firms to
drop their representation of other individual clients merely because such frrms had, at one
time or another, handled isolated unrelated legal matters for the City, after the City's threat
of a similar "ethics" charge, raises some question of the City's own ethics. (Dec. 31 arg.,
Gallagher, tr. 2531-2532; Feb. 3 arg., Bd. questions/ReillY, Davis resp., tr. 44434444.)
I The Code of Professional Responsibility was a'dopted by the American Bar Association
effective January I, 1970. The Code replaces the former American Bar Association Canons
of Ethics.
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2.713(c)(2) demands. 2 The First Board has determined that certain Code
standards have not been met by the Law Firm. In particular, that Board holds
that "Ethical Canon 5·16" is "dispositive," although it also relies "in particular
upon the provisions of Disciplinary Rule 5·101 ... and Disciplinary Rule
5.105(B) ...." There is no such thing as an "Ethical Canon" under the Code of
Professional Responsibility. And since the precise extent and manner of the First
Board majority's reliance on DR 5·101 and DR 5.105(B) are not clearly set
forth,3 the particulars of the general Section 2.713(c)(2) charge are not wholly
free from doubt. All matters considered, I understand the First Board majority
to specify at least violations of DR 5.101(A) and DR 5.105(B) and (C).4

2The Code of Professional Responsibility consists of nine Canons with associated
Disciplinary Rules. In the Code's Preliminary Statement, it is explained that:
The Canons are statements of axiomatic norms, expressing in general terms the
standards of professional conduct expected of lawyers in their relationships with the
public, with the legal system, and with the legal profession. They, embody the general
concepts from which the Ethical Consideration and the Disciplinary Rules are derived.
The Ethical Considerations are aspirational in character and represent the objectives
toward which every member of the profession should strive. They constitute a body of
principles upon which the lawyer can rely for guidance in many specific situations.
The Disciplinary Rules, unlike the Ethical Considerations, are mandatory in character.
The Disciplinary Rules state the minimum level of conduct below which no lawyer can
fall without being subject to disciplinary action.
sIn the "Conclusion" section of the First Board majority's opinion, the Board states
that it "hereby prefer(s) charges under Rule 2.713(c)(2)." There then follows a statement of
six separate "grounds for these charges" (my emphasis). Certain of those grounds are
stated in terms of "We hold," but, somewhat confusingly, one is stated in terms of "We
charge."
.
4DR 5·101: Refusing Employment when the Interests of the Lawyer May Impair His
Independent Professional Judgment.
.
(A) Except with the consent of his client after full disclosure, a lawyer shall not
accept employment if the exercise of his professional judgment on behalf of his client
will be or reasonably may be affected by his own financial, business, property, or
personal in terests.
DR 5·105: Refusing to Accept or Continue Employment if the Interests of Another
aient May Impair the Independent Professional Judgment of the Lawyer.
(B) A lawyer shall not continue multiple employment if the exercise of his
independent professional judgment in behalf of a client will be or is likely to be
adversely 'affected by his representation of another client, except to the extent
permitted under DR S · 1 0 S ( c ) . ·
,
(C) In the situations covered by DR S·10S(A) and (B), a lawyer may represent
multiple clients if it is obvious that he can adequately represent the interest of each and
if each consents to the representation after full disclosure of the possible effect of such
representation on the exercise of his independent professional judgment 'on behalf of
each.
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THEFACfS
The 1966 Situation
In 1966, Mr. Carl White had the responsibility for preparing a so·called Little
Hoover Commission report ,on the City's Municipal Electric Light and' Power
Plant (MELP) 'for the City of Qeveland. One of his concerns in this regard was
with ways 'to 'alleviate the critical situation of the City's General Fund. A matter
to be explored 'in this connection was the possibility that the Fund could be
relieved by a reduction in charges by the City electric department to the Fund
for street lighting. Certain legal' opinions which had been prepared by John
Lansdales of Squire, Sanders &. Dempsey for the Cleveland Electric Illuminating Company had some relation to this prospect. Essentially, those opinions take
the position that the trust indenture under which MELP revenue bonds are
issued required that more than nominal payment be made for service rendered to
the City; but in the absence of such an indenture provision, service could be
rendered to the City for governmental purposes without any charge at all so long
as charges to private customers were reasonable. The opinions "suggested that
the competitive' rates' of the Cleveland Electric Illuminating Company could
"
probably be taken as a measure of reasonableness."6
Having earlier received this advice from its lawyer, ine Cleveland Electric
Illuminating Company suggested to Mr. White that he consult Mr. Lansdale
about what might be involved in seeking a reduction in charges by the electric
department to 'the General Fund for street lighting. Thus, at Mr. White's request,
he and his associate' met with Mr. lansdale 'and Mr. Brueckel to discuss the
substance of these legal opinions. This matter' was discussed among the
participants and,' in addition, Lansdale 'and Brueckel reviewed memorandum
prepared by' White containing White's own thoughts on relievrng the General
Fund. The memorandum, which was entitled, ''Thoughts on Use of Electric
light and Power Plant Utility (MELP) Funds for Alleviation of Critical Situation
in General Fund of the City of Cleveland,',' was seen by lansdale and Brueckel
for the first time at this meeting.' The memorandum contained information
with respect to the revenues of the light plant, the costs of its services, the dollar
amount of its sales to-the City, and the charges against the General Fund for
such services-all information furnished to John Lansdale and the Firm by Carl
White.s
-

a

5 John Lansdale was the Squire, Sanders & Dempsey partner engaged in the general
representation of the Oeveland Electric Illuminating Company. John Brueckel was the
Squire, Sanders & Dempsey partner engaged in the representation of the City of Oeveland
with respect to its bond work.
'City's Exhibit E, memorandum concerning City's Municipal Electric and Power Plant
rates.
1 City's Exhibit E, memorandum, p. 2:
• Lansdale affidavit, p. 5.
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The First Board majority views this 1966 situation as "discussions covering a
'little Hoover Commission Report' on MELP relating to general fund assessments for street lighting and payment terms under the trust indenture of MELP
revenue bonds [in which] Mr. Lansdale directly consulted with Mr. Brueckel, a
Squire, Sanders & Dempsey partner who has been engaged in the representation
of the City with respect to its bond work.,,9 Further, the First Board majority
finds "that in this instance there was specific cross-fertilization within the Firm
with respect to matters jointly affecting CEI and the City in which the interests
of the parties were or could have been adverse."l 0 The term cross-fertilization is
used to mean the "transfer of information obtained in connection with
providing services to one client to the attorneys handling the affairs of another
client."ll

THE 1972-1973 SITUATION
In June 1972, Richard D. Hollington, then Law Director of the City of
Cleveland, telelphoned Daniel J. O'Loughlin of Squire, Sanders & Dempsey in
connection with proposed financing of improvements at the Municipal Ught
Plant. A sale of bonds to retire outstanding notes was then contemplated by the
City. Mr. Hollington stated that because of certain disputes 12 then existing
between the City and the Cleveland Electric Illuminating Company, the City
would prefer not to retain Squire, Sanders & Dempsey for this bond issue, and
he asked O'Loughlin to recommend other Ohio bond counsel. Mr. O'Loughlin
suggested either the Bricker, Evatt, Barton & Eckler fum of Columbus, Ohio, or
the Peck, Shaffer & Williams firm of Cincinnati, Ohio. Later, O'-Loughlin
specific~lly recommended the Bricker firm. Subsequent to this, Hollington
telephoned O'Loughlin to say that the Bricker firm had declined the offered
employment. Hollington then asked if Squire, Sanders & Dempsey would act as
bond counsel with respect to the proposed fmancing of the municipal system.
Because of the continuing disputes between the City and CEI, Mr. O'Loughlin
requested Mr. Hollington to obtain the concurrence of Mr. Raymond Kudukis,
the City's Utility Department Director, in the proposed representation. In
accordance with Mr. O'Loughlin's request, Mr. Hollingto~ asked in writing that

~ Memorandum and Order of the Board Suspending Counsel from Further Participation
as Attorney in These Proceedings, p. 240, supra.
I old.
I I Memorandum and Order of the Board, p. 244, supra.
12 According to the evidence, CEI and the City of Cleveland were having serious
competitive conflicts by the year 1971. The conflicts involved the marketing practices of
each in the solicitation of new customers, and the terms and conditions under which CEI
would provide backup electrical power to the Municipal Electric light and Power Plant.
Any interested resident of the area could have become aware of the situation b:( following
the news coverage (Lansdale Affidavit, pp. 7-8).
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Squire, Sanders & Dempsey undertake the bond representation and stated the
.
concurrence of Raymond Kudukis in the request, 1 3
Mr. John B. Brueckel of Squire, Sanders & Dempsey had primary
responsibility for the original legal draftsmanship of the ordinance which
authorized the issue of revenue bonds in the sum of $9.8 million for the
construction of improvements to the municipal system and for the retirement of
indebtedness incurred pursuant to an earlier bond ordinance. 14 At about the
same time that Mr. Hollington was importuning Mr. O'Loughlin, as set out
above, Howard J. Holton, Assistant Secretary of the Sinking Fund Commission
of the City of Cleveland (and thereby responsible for debt service) was
requesting Mr. Brueckel to handle the proposed bond issue. Before Brueckel
responded to Holton, Mr. Hollington was in contact with Mr. O'Loughlin.
Squire, Sanders & Dempsey obtained the consent of the Cleveland Electric
Illuminating Company before it undertook the bond representation on behalf of
the City of Cleveland. The Cleveland City Council adopted Ordinance No.
2104·72 on July 2, 1973, with respect to which Squire, Sanders & Dempsey had
provi~ed services as bond counsel pursuant to the City's request.
With respect to this 1972-1973 situation, the First Board majority holds as
follows:
... notwithstanding a recognition by the City and the Firm that there were
existing controversies between the City and CEI at the time the Firm
undertook the 1972·73 bond representation for the City, there was no full
disclosure of possible future effect in the event of a conflict; nor was there
consent of the client (the City) that the Firm represent CEI and not the City
in the event of such conflict as required by Disciplinary Rule 5.101 (A). 1 5
Further, the First Board majority holds that two documents "in and of
themselves demonstrate an abuse of the Firm's client relationship with the
City." These are (1) a June 17, 1974 letter from Mr. Lansdale to Donald Hauser,
General Attorney of CEI; and (2) a May 12, 1974 memorandum from Mr.
Brueckel to Mr. Lansdale. 16 The June 17 letter encloses the May 12 memoran~
dum and refers to a conversation between Mr. Lansdale and Mr. Brueckel on the
subject matter of the memorandum, and states that Mr. Lansdale also conferred
with Mr. O'Loughlin about the matter. The memorandum is directed to "the
proposed agreement between the City of Cleveland and CEI concerning the
supply to the City of electricity generated by nuclear power plants." Brueckel
acknowledges in the memorandum that he understands the "desire of CEI ..• to
have the agreement highlight the Municipal Ught and Power Plant System
(MElP) to the maximum possible degree." The First Board majority finds all of
this to be improper "cross·fertilization." The First Board major~~y ~xpressly
1 3 Affidavit

of O'Loughlin.
Affidavit of Brueckel.
15 Memorandum and Order of the Board, p. 248, supra.
First Board Exlu'bits A and B.

14

l'
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"charge [s] that'there was an actual transmittal of material relating to the Firm's
advice to the City in conne~tion with the 1972....:.1973 bond'iss'ue to attorneys
within the Firm representirig the interest' of CEI in adversary proceedings,
specifically, the Lansdale letter to Hauser of June 17, 1974 and the attached
Brueckel memorandum to Lansdale of May 21, 1974."17

JU~ISDlcrioN OF'THE LICENSING BOARD
,

!

I

•

l

~

Section 2.713(c)(2) of the Commission's Rules of Practice provides that an
attorney, may be barred from participation in a proceeding if that person has
"failed to conform to the standards of conduct required in the Courts of the
United States." Are the standards contemplated' by that rule those set forth in
the ABA Code of Professional Responsibility?' I believe that they are; 8; but with
a significant limitation.
""
.,
',
,.
An administrative agency that has general authority to prescribe its rules of
procedure may set standards for determining who may practice before it.
Goldsmith v. U. S. Board of Tax Appeals, 270 U. S. 117, 122. Under the Atomic
Energy Act, the Nuclear Regulatory Comrriission is' empowered to "prescribe
such regulations or orders as it may deem necessary ..• (3) to govern any
activity authorized pursuant to this Act" (42' U.S.C. '2201(0). Additionally,
Congress has authorized the Commission to "make .•. such rules and regulations
as may be necessary to ~arrY out" the statutory purposes (42 U.S.C. 2201(p)).
The Commission adopted Section 2.713(c)(2) in the exercise of its rulemaking
authority., Beca~se the rule making :authority exte~ds only to the, lawfully
authorized business of the Commission, I am of the opinion that Section
2.713(c)(2) is not intended to' embrace attorney conduct where Commission
action with respect to that conduct would not reasonably further'theagency's
missiori. Thus, the rule would embrace improper attorney conduct occurring in
the' presence 6f a Board at a Commission proceeding; Commission action with
respect to such conduct can reasonably be viewed as in furtherance of the
agency's business. The concept can probably be extended to some attorney
conduct occurring out of the presence of a Board, but which bears substantially
and directly. on a matte~ which is 'before that 'Board. To state the matter
directly: the standards of conduct contemplated by Section 2.713(cX2) are the
standards set forth'in the Code of Professional Responsibility, but the C,ode will
17Memorandum and Order of tlte Board, p. 248, supra.
In Hermon v. Dulles, 205 F. 2d 715, the International Claims' C~m'missio~' of the
United States, in the Department of State, revoked the right of an attorney to appear before
it upon rmding that he had "failed to conform to recognized standards of professional
conduct," in accordance with that Commission's rule. The attorney had violated certain
canons of ethics of the American Bar Association. The United States Court of Appeals for
the District of Columbia held that the rule regarding "recognized standards of professional
conduct" made the canons the proper standard by which to measure the attorney's conduct.
Application of the rule as thus construed was held to support the revocation action.
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apply in a Commission licensing proceeding only to the' extent that its
application can reasonably be viewed as in furtherance of the Commission's
business authorized by law. 19
'
,:

~

ANALYSIS OF THE FAcTs'
Neither or' the two fact sit~ations relied on' by the First Board majority is
even "substantially related" to the anti·trust proceeding' presently before the
Ucensing Board. Therefore, that Board has no authority to grant the City of
Cleveland's' motion for disqualification on the bases relied upon. The 1966
situation anteda'tes the anti·trust proceeding by 'a peiiod of seve(al yea~s and
bears no' relation, substantial or otherwise: to any, matter' at issue there.
Similarly, the facts concerning the 1972~1973 bond issue did riot ~ccur in the
anti·trust proceeding imd are simply umelated to'that proceeding. Although the
Jime17, 1974 letter from lansdale to Hauser enclosing the May 12, 1974
memorandum from Brueckel to Lansdale is said by the F:irst Board majority to
demon'strate I'a "direct nexus between these proce~dings and the information
being exchanged," an examination of the facts shows any such connection to be
both incidental and insubstantial. "
. ,
,
With respect to the 1966 situation, the First Board majority views it all as
"discussions covering ~little Hoover Commission Report' on MEIP relating to
general fund assessments for street lighting and payment terms under the tiust
, indenture, of MEIP revenue bonds [in which]' Mr. Lansdale dire'ctly consuited
with Mr. Bnieckef, a Squire, Sanders & Dempsey partner who has been engaged
in the representation of the City with respect to its bond work.".Thit statement
is unfortunately' misleading because it is a generality which is given no
contextual setting in the First Board majority's memorandum. ,
The "discussions covering 'Uttle Hoover Conurussion RePort' on MEIP"
were between Carl White arid his associate, and between John Lansdale and John
Brueckel, at the request, of Mr.'White. Mr. White's request for the meeting grew
out of his responsibility for preparing the little 'Hoover Commission report.
There is no doubt that the discussions related "to gener~l fl:l11d assessments for
street lighting"and payitient terms." This is not surprising, sinCe, Carl White's
interest was iti' discovering ways to relieve the Cleveland GeneialFund by
reducing charges to that Fund by the City electric department. No' evidence
indicates 'that the Squire, Sanders & Dempsey attorneys gave either the City.or
its little Hoover Commission "advice [which if followed] would have raised
City's electric' rates," or support the conClusion in, the dissenting opinion

a

a

.

"I,',

•

•

1"

.

I.

,'I

'

I t The Commission has no general supervisory power over the attorneys who appear in
its proceedings. Improper conduct on the part of such attorneys which is unrelated'to the
Commission's business can only be,'from the perspective of the Commission, the legitimate
concern of courts of law and duly authorized bar disciplinary bodies.'
" ..
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that," ... , Mr. Brueckel participated with his firm in acting for CEI against the
competitive Interest of City's electric system.,,20 That "Mr. lansdale directly
consulted with Mr. Brueckel" at this meeting is a fair Inference, but not a very
informative or useful one. Since lansdale and Brueckel were at the meeting
together, they undoubtedly talked, i.e., "consulted," with one another. But the
First Board majority's conclusion "that in this instance there was specific
cross·fertilization within the Firm with respect to matters jointly affecting CEI
and the City in which the Interests of the parties were or could have been
adverse,,,21 appears to be wholly without evidentiary support. That there was a
"transfer of information obtained in connection with providing services to one
client to the attorneys handling the ~ffairs of another client" is but an iriference
appearing to rest on no more than that Brueckel and lansdale were both at the
meeting, and that lansdale provided ge'neral representation for CEI and Brueckel
acted as bond counsel to the City from time to time. Just what information is
supposed to have passed between Mr. lansdale and Mr. Brueckel? There is no
evidence to indicate that there was any; the First Board makes no attempt to
state what it 'may have been. And yet, that some such information be identified
would seem t6 be logically necessary to any conclusion that such information
was either "specifically transferred" between Mr. Lansdale and Mr. Brueckel, or
that it was "obtained in connection with" serving a particular client.
The facts concerning the 1972-1973 bond issue did not give rise to any
duty of "disclosure" on the part of SqUire, Sanders & Dempsey to the City of
Cleveland. What would the Firm have disclosed? At the time the Firm undertook
this bond representation, each of them was aware of the ongoing controversies
between the City and the Cleveland Electric Illuminating Company. These
controversies involved the solicitation and re'tention of' custo'mers and the
conditions under which CEI would provide supplemental electric power to the
City. As I understand the situation, it was the existence 'of these controversies
that at fust caused the City to request Squire, Sanders & Dempsey to suggest
alternate bond counsel, then caused the Firm to be wary of the City's later offer
of this employment, and then caused the Firm to obtain the consent of the
Cleveland Electric Illuminating Company t~ the bond representation. Nothing
about this situation ,gave rise, in my view, to any duty on the pint of Squire,
Sanders & Dempsey to make any "disclosure" or obtain the "consent" of
anyon'e ,under any Disciplinary Rule cited by the Firs't Board. The City cannot
now posit the existence of Ii "conflict" giVing rise to some duty of disclosure at
the time' of the 1972-1973 'bond representation merely on the fact that CEI
(whom SS&D represented generally) and the Light Plant were in competition
with one another: The Firm had"acted as bond counsel for the city' on several
occasions before, while also generally representing the CEI.
~ °Dissenting Memorandum, p. 254,' supra.
2I

Memorandum and Order of the Board, p. 240, supra.
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As pointed out above, the First Board majority expressly charges improper
"cross-fertilization" with respect to the June 17, 1974 Lansdale letter to Hauser
enclosing the May 12, 1974 memorandum from Brueckel to Lansdale. That
majority calls it an "actual transmittal of material relating to, the Firm's advice
to the City in connection with the 1972-1973 bond issue to attorneys within
the Firm representing the interest of CEI in adversary proceedings ...." .
I find no evidence to indicate that this correspondence is in any way related
to the 1972-1973 bond issue. I believe that the analysis of the Brueckel
memorandum set out in the Firm's Trial Memorandum is correct:
Paragraph 1 of the Brueckel memorandum (Board's Exhibit B) refers to the
Cleveland charter and identifies charter requirements. Paragraph 2 states
"you may have to give attention to prior practice that has been followed in
preparing contracts" but continues, "I am not familiar with the forms of
these contracts" Mr. Brueckel then calls attention to the ordinances granting
contracting authority to the director of the department and says: "This [the
ordinances] forms the basis for the suggestions contained in the latter
portion of this memorandum." Paragraph 3 states that there is some
historical evidence that the City Council wanted MELP to stand on its own
two feet.... The memorandum concludes: "On the basis of all the
foregoing, I would suggest..••" The memorandum thus by its very terms is
delimiting. It states precisely the basis upon which it reaches its conclusion. 22
Counsel for the Firm argues that, "The memorandum is proper because it
relates to municipal law generally." I agree. The problem with which the
memorandum concerns itself appears to be nothing other than the strictly legal
one of determining whether the Municipal Electric Light and Power Plant and
System is a legal entity capable of entering a binding contract. The ultimate
suggestion of the memorandum is that the then proposed agreement between the
City and CEI concerning the supply to the City of electricity generated by
nuclear power plants be between CEI and "the City, acting on behalf of its
Municipal Electric Ught and Power Plant and System." I do not fmd that the
memorandum contains any "material relating to the Firm's advice to the City in
connection with the 1972-1973 bond issue," and none is identified by the First
Board. Thus, any conclusion that such information was actually transferred
between Mr. Lansdale and Mr. Brueckel is not supported by the evidence.

22 Trial Memorandum of Squire, Sanders & Dempsey at Evidentiary Hearing Before
Special Board on Disqualification, pp. 15-16.
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Docket No. 70-1729

In the Matter of

ALLlED·GENERAL NUCLEAR SERVICES
ALLIED CHEMICAL NUCLEAR
PRODUCTS, INC.
GENERAL ATOMIC COMPANY

March 25, 1976

(Barnwell Fuel Receiving and St~rage Station)
Upon untimely petition (as amended) by'the 'American Civil Liberties Union
of South Carolina for leave to intervene in licensing proceeding for fuel receiving
and storage station, the Licensing Board rules that: (1)' the petitioner has failed
to identify with any degree of specificity the alleged injury, to particular civil'
liberties and Constitutional rights or the connection between that injurY and this
proceeding; (2) while suggesting some injury' to its 'members' property interests,
the petitioner does not specify what that injury inight be or how it might occur;
(3) the petitioner's interest in determining whether the issuance of the proposed
license may pose threats to civil liberties is the 'kind of concern best carried out
in the less formal atmosphere of a rulemaking proceeding; and (4) the petitioner
has not shown that any of the four factors listed in 10 CFR §2.714(a)justify
its untimely petition.
Upon amended petition by 221 Pickens Street Organization for leave to
intervene in the same proceeding, the Licensing Board rules that (1) the
petitioner has shown the requisite interest in the proceeding in that at least one
of its members lives close proximity to the fuel plant; and (2) it has'presented
at least one relevant contention which meets at least minimally the requirements
oil 0 CFR §2.714(a) and (b).
'
Petition of the American Civil Liberties Union of South Carolina denied;
petition of 221 Pickens Street Organization granted; petition of the State of
Georgia to participate as an interested State under 10 CFR §2.715(c) granted.

m
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RULES OF PRACTICE: INTERVENTION PETITION (INTEREST)
In order to become a party to an adjudicatory proceeding under § 189 of the
Atomic Energy Act and 10 CFR §2.7I4, a petitioner must demonstrate that it
has an interest which may be affected by the outcome of the proceeding, i.e.,
that it may suffer a concrete and specific injury as a result of the proceeding.
RULES OF PRACTICE: CONTENTION REQUIREMENT FOR
INTERVENTION
Even though a petitioner has presented a contention which is adequate to
entitle it to intervene in a proceeding, it must establish, to the satisfaction of the
hearing board, that the contention is a genuine issue suitable for adjudication.

.

.

MEMORANDUM AND ORDER
By a Memorandum and Order, dated October 1, 1975; this Board ruled on
certain petitions to intervene which had been filed in response to the Nuclear
Regulatory Commission's (Commission) Notice of Opportunity for Hearing2 in
the above captioned proceeding. In that Memorandum and Order, the Board
granted the joint petition to intervene filed on behalf of Environmentalists, Inc.,
South Carolina Environmental Action, Inc., and Piedmont Organic Movement
(Joint Intervenors); granted the petition of the State of South Carolina to
participate under the provisions of 10 CFR §2.7IS(c); and denied the petitions
of the 221 Pickens Street Organization (pickens Street) and the American Civil
Liberties Union of South Carolina (ACLU/SC). The latter petition was not
timely filed. The 221 Pickens Street Organization and ACLU!SC were given an
opportunity to amend their petitions, should they desire to do so, in order to
cure the defects which the Board had found. Both Petitioners have filed
amended petitions.

mE AMENDED ACLU/SC PETITION
In the October 1 Memorandum and Order, the Board noted that: "The
ACLU petition contains no showing regarding the identity of the members of
the organization in South Carolina who live or conduct substantial activities in

I LBP-75-60, NRCI-75/10, 687.
240 F.R. 28506, July 7,1975.
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reasonable proximity to the facility site and whose interest may be affected and
how such interest may be affected. Nor is there any showing as to now the
individual who has signed the petition 'has been duly authoriZed to be the
official representative of the above-named petitioner in this proceeding.'
Further, it is not clear that the South Carolina members have either requested to
be represented or consented to be represented by the ACLU in this proceeding."
NRCI-75/10 at 690.
Because the ACLU/SC petition was'not timely filed, the Board went on to
recite the showing which ACLU/SC must make in order to' establish "good
cause" for its untimely filing, noting " ... that the question of timeliness is
inextricably interwoven with the question of standing.... " NRCI-75/10, at
691.3
In response to the aforesaid ruling, ACLU/SC filed an amended petition to
intervene on October 14, 1975. This petition was hand delivered to the Board
and the parties at an evidentiary session of the hearings on the Barnwell Nuclear
Fuel Plant Separations Facility, and argument was heard by the Board with
regard to the petition at a prehearing conference held in Columbia, South
Carolina on Thursday, October 16, 1975. Additionally, Allied-General Nuclear
Services, Allied Chemical Nuclear Products, Inc., and General Atomic Company
(Applicants) and the Commission's Regulatory Staff (StafO were given an
opportunity to respond to the amended petition in writing, and did so on
October 23,1975.
, The amended petition differs from ACLU/SC's original petition in that an
effort has been made to refme the contentions, a further explanation of the
reasons why the petition was not timely filed has been proVided, as well as a
further explanation of the authorization of ACLU to participate in these
proceedings, and an individual member of ACLU residing in Aiken, South
Carolina, has affirmed under oath that the allegations of the petition are true
and correct to the best of her 'knowledge and belief and consented to the
representation of ACLU by Suzanne Rhodes. Subsequently; on November 3,
1975, ACLU/SC advised the Board in writing that it wished to revise its
contentions by consolidating most contentions with Joint Invervenors and
rewriting others.
The amended petition purports to be filed on behalf of ACLU/SC
" ... membership, supporters, and all other citizens and organizations similarly
situated • ." It states that ACLU/SC is concerned that due process of law be
obtained through meaningful public participation in this' proceeding; that
ACLU/SC is informed with regard to "; •. the civil liberties issues relating
to •• ." the application and can assist by presenting information apparently on
those issues; that the members of ACLU who " .. _live, work, and/or own
sCt. Long Island Lighting Co., (Jamesport Nuclear Power Station, Units 1 and 2)
ALAB-292, NRCI-75/10, 631. Duke Power Company, (Catawba Nuclear Station, Units 1
and 2) LBP-73-28, 6 AEC 666, arrd: ALAB-lSO, 6 AEC 811, tlarification denied:
ALAB-155,6 AEC 829.
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property in the geographic areas. ; •.• " which will be affected by the proposed
facility may be injured in that their civil liberties may be adversely affected; and
that ACLU!SC is concerned. that, nuclear facilities are, operated so as not to
violate. " ... citizens' Constitutional rights to property, health, welfare, and
privacy ••• " and that decisions are rendered in accord with applicable laws and
regulations and· due process of law. ACLU!SC's revised contentions filed on
November 3, 1975, state that the Draft Environmental Statement fails to
adequately address the following matters which allegedly relate to civillibertie~
and Constitutional rights of ACLU!SC members:
(1) Applicant and Staff have failed to document specifically designated
routes for transporting spent fuel" thereby precluding citizens from specific
knowledge regarding the possible effects of waste transport. There is no
indication that Staff and Applicant have planned transportation routes for
spent fuel so as to avoid population centers and thereby. avoid incidental or
accidental radiation exposures to ,large population groups during trans·
portation.
(2) Applicant and Staff have failed ·to provide full disclosure to the
public,. via whole-program analysis as required by NEPA, of the overall
program for the transport of spent nuclear fuel. The dependence on WASH
1238 "Environmental Survey of Transportation of Radioactive Materials to
'and from Nuclear Power Plants," December 1972, is improper because this
reference is not based on the AEC's (nor NRC's) requirements for NEPA
impact review. If the Atomic Safety and Licensing Board Panel does not rule
, that this deficiency must be corrected, it then becomes the duty of the
. Nuclear Regulatory Commission to do so. Failures to comply with applicable
, statutes and rules include:
(a) There has been no NEPA .review of overall environmental impact of
transportation.
" (b) Subject document WASH 1238 did not incorporate and respond to
comments of Federal and state agencies consistent with NRC regulations
and Council on Environmental Quality recommendations. - ; '
(c) The public hearing was, held without adequate notice and ,opportunity for individuals and organizations and states to be parties.
(d) An adjudicatory hearing was not held as necessary to provide a
meaningful proceeding ·with sworn testimony and evidence and rights of
cross-examination.
(e) WASH 1238 was not based on the above requirements for a NEPA
review and includes no' consideration of transportation to and 'from
facilities for the storage. of spent nuclear fuel.
(3) The decision to license the BNFP and the decision to license the
BRFSS cannot be made sep~tely if due process is to be observe.d. The two
facilities, although it is proposed to license them separately, are in fact being
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considered an integral' facility by the Staff, and the Applicant. This
piecemeal decision·making generates a bias favoring subsequent approval of
the Separations Facility and other related licensing actions and is a violation
of the Petitioner's members' rights 'to 'due, process. Remarks in the Draft
Environmental Statement on paragraphs 12, 1.1,4.4,8.1,9.4, 10.2.2, 10.3.5,
and 10.5 substantiate our position that the BRFSS'is in fact an'integral
portion of the BNFP.
'In its filing setting out the rewritten contentions, ACLU/SC notes that it has
" ••. adopted contentions to facilitate 'the heanng process .•." and reserves the
right to amend its petition at any time.,
'
.
The petition prays that a public hearing be noticed; that ACLU/SC be
admitted as a party; that the public hearing be deferred until errors and
omissions in the Draft EnVironmental Statement are corrected; a Final
Environmental Statement &Ild the Final Safety Evaluation Report issued; and
that application be denied. .
' ,
,
. 'In support of the petition, Suzanne Rhodes'has executed affidavit which
recites that she has been duly authorized to represent ACLU/SC and how that
authorization came about; that ACLU/SC's interest is in the protection of civil
liberties of its members; " .•• that approval of operating 'the [FRSS]
• : . separately as a sto~age installation for spent nuclear' fuel would violate
citizens' civil right to due process, and adversely affect the Constitutional rights
to property, health, welfare, and privacy ..."; that the proposed operation of
the FRSS ". : . does not appear to comply with the protection requirements for
an independent instailation for the 'storage of spent nuclear fueL"; the two
commercial reprocesSing plants already constructed, have been failures;
"that ..• civil liberties [are] threatened by the uncertainties surrounding
reprocessing;" and" ••• a piecemeal decision is being considered which violates
the civil rights of members ... " of ACLU/SC. The affidavit concludes that the
licensing of FRSS without holding a public hearing at whic4 all who had so
requested were parties would violate the National Environmental Policy Act
(NEPA) and the Atomic Energy Act (Act), as well as state and other Federal
legislation. Further,' it i.s, asserted, such licenSing would am<;>U11t to a d,enial of due
process.
.
. , , '
, That the principal interest of the ACLU/SC is the protection of the civil
liberties of its members. was further emphasized at oral argument., In his
statement in support of the petition, Mr. Whitaker, counsel for ACLU/SC stated:
, . "Our particip.ation, the question of our participation being reasonably
expected to help develop a sound' record comes from this fact: we are the only
organization exclUSively questioning the possible violations of the civil rights of
the people of South Carolina., '
"
. "Specifically, violation of the '4th, 5th, 9th, and 14th amendments to the
Constitution. We are concerned that peoples' personal and property rights may,
be violated by the FRSS and that we are also concerned tangenlially'-not
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tangentially really-but we are also concerned with the inadequacy of the draft
statement and possible violations of civil rights which may result due to
improper installation.
''We feel that while generally health and safety are coincidental with the
preservation of civil rights, they are not always coincidental. There may be rights
to travel, property rights,. rights to privacy and others which do not hit one
full face so far as injury goes. But we think that a well-developed consideration of
these questions could indeed prevent undue litigation 'afterward because there
may well be situations where people could file viable lawsuits with regard to
these violations or the possible violations.
"What we need to do is we need to cross-examine the various witnesses to
make this determination on our own .
. "We do not plan at .this time to present any witnesses of our own. We merely
plan to cross-examine.
.
".
"Again, on the question of civil rights aspects of this record development,
our participation will somewhat broaden the issues considered. We don't think it
will unduly delay, we don't intend to delay unduly but we think this question is
vital, needs to be brought up and it will definitely be broadening the scope" of
inquiry." (Tr. 94-95)
.
The Staff generally supports the granting of the petition, taking the position
that the assertion in the Rhodes affidvait that " ... the proposed operation of
the fuel receiving and storage station of the Barnwell Nuclear Fuel Plant does
not appear to comply with the protection requirements for an independent
installation for the storage of spent nuclear fuel" states a concern for the health
and safety of ACLU/SC members and thus an injury to interests within the zone
of interests' protected by the Act. (Tr. 86-87).
.
. The Applicants oppose the petition, taking the position that there is no
nexus between the FRSS and civil liberties. (Tr. 108)
It is evident from the petition, supporting affidavit, and argument of counsel
for ACLU/SC that the sole concern of ACLU/SC is the possibility that the
issuance of a separate license for the FRSS may result in deprivation of the civil
liberties of ACLU/SC members. This then is the injury which, ACLU/SC alleges,
may be incurred and which justifies ACLU/SC's participation in this proceeding
as a full party. ACLU/SC does not, however, tell us how this injury may come
about, what partictilar rights may be infringed;or how, by participating in this
proceeding, it may somehow prevent that injury by preventing the separate
licensing of FRSS. In fact, it seems clear from the oral argument presented by
ACLU/SC that it cannot now answer these questions and wishes to use these
.
proceedings as a m~ans to obtain these answers.
As was poirited' out in the October I, 1975, Memorandum and Order of this
Board, the questi6ns presented by an untimely petition to intervene are
inextricably interwbven with the question of standing to intervene. Thus, it is
nece"ssary for this Board to determine whether the allegations of ACLU/SC are
J

•
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sufficient to satisfy the requirements of § 189 of the Act and 10 CFR §2.714
that, in order to become a party to an adjudicatory hearing, a petitioner must
demonstrate that he has an interest which may be affected by the outcome of
the hearing.
Section 2.714(d) requires the Board, in determining whether the necessary
interest exists, to consider COlt] he nature of the petitioner's right under the Act
to be made a party to the proceeding" (subsection (d)(l», "[t]he nature and
extent of the petitioner's property, financial or other interest in the'proceeding"
(subsection (d)(2» and "[t]he possible effect of any order which may be
entered in the proceeding on the petitioner's interest" (subsection (d)(3».
Because these considerations reflect the various closely interrelated factors
which, taken together, demonstrate whether the requisite interest has been
shown, the Board has not attempted to discuss each separately.
As the decisions discussed below indicate, these factors have been held to
demonstrate the requisite interest when it appears that a petitioner has alleged
that, as a result of the proceeding, he will suffer a concrete and specific injury.
Thus, in the Peach Bottom case,4 the Atomic Energy Commission, in approving
a petition to intervene, stated:
"We have concluded that at least part of petitioners' filings are in substantial
compliance with our requirements for intervention. For example, affiant
Kepford, an attorney who lives in the area, states on petitioners' behalf, that
"[a] number of the members of the petitioning groups live sufficiently close to
the Susquehanna River and, in particular, Conowingo Pond to make use of its
recreational potentia1. 1 These members have an interest in preserving the water
quality of the Pond both with regards to water quality or purity and undue
temperature increases." ...
"Read fairly, the pleaded information reveals a personnel interest (persons
living near the plant who use the Conowingo Pond as a recreational facility);
how that interest may be adversely affected (creation of allegedly unwarranted
thermal pollution may diminish or eliminate the Pond's recreational
capability)....
1 Petitioners' affidavits recite, in part, that "a number of members live within
five (5) miles" of the facilities. Elsewhere in petitioners' affidavits we are told
specifically that some of petitioners' members do "utilize the recreational
potential of the pond." .
.
Similarly, in Grand Gulf,S an Appeal Boa~d somewhat reluctantly accepted as
sufficient to support standing the allegation that the petitioner used recreational

4Philadelphia Electric Company, et al. (peach Bottom Atomic Power Station, Units 2
and 3) CLI-73-IO, 6 AEC 173.
5 Mississippi Power and Light Co .• (Grand Gulf Nuclear Station, Units 1 and 2)
ALAB-130,6 AEC 423.
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facilities within the vicinity 'of the site. Although not articulated by the Appeal
Board, it is evident from the decision that the petitioner had alleged a personal
interest (use of recreational facilities) which could be adversely affected by the
presence of the reactor.
In Catawba, 6 a licensing board held that a sufficient showing of interest had
been, made where a petitioner alleged that many of its members lived in the
vicinity of the proposed plant and used ,the waters of the lake which would
provide :cooling water and ultimate heat sink for the, plant for a variety of
purposes, and'that the construction and operation of the plant would have an
adverse effect on them by contaminating the air and waters, thus interfering
with their enjoyment of their homes and use of the lake.
In WPPSS Nuclear Project, ,Nos. 3, and 5' and WPPSS Nos. 1 and 4 8 two
separate licensing boards were presented with identical allegations in support of
petitions to intervene filed by the same individual. Both petitions alleged that
the petitioner sought to acquire leases to geothermal resources in the Applicant's
service area and that the grant of a construction permit could adversely affect
petitioner from an economic standpoint. Petitioner did not allege that he had
any present economic interests which would be adversely affected, only that he
hoped to acquire such interests and was taking steps to do so. In WPPSS 3 and 5,
the licensing board held that petitioner's allegations at most represented only a
general interest in generating electrical energy from geothermal sources, thus
falling,short of the injury in fact necessary to support standing. In WPPSS 1 and
4, 'the licensing board, noting that petitioner was making substantial efforts to
pursue his' geothermal interests and that, although any injury to those interests
was necessarily speculative, nonetheless concluded that petitioner had alleged an
interest which might be affected within the meaning of § 189 of the Act and
10 CFR §2.714.
, The WPPSS petitioner's allegations obviously presented a close case. The
board notes that the allegations of injury raised by ACLU/SC fall far short of the
allegations in the two WPPSS cases. First, where the WPPSS petitioner raised a
specific interest and described his efforts to pursue that interest, ACLU/SC
makes only vague references to civil liberties with almost no attempt to defme
what specific liberties are jeopardized by the instant proceeding. Second, where
the WPPSS. petitioner specifically indicated how the WPPSS proceeding might
injure his interests, ACLU/SC fails to show how the instant proceeding would
impinge on civil liberties. Instead ACLU/SC alleges that if a license is granted
certain events may occur which may impinge on civil ,liberties. Assuming

'See note 3, supra.
'1Washington Public Power Supply System (wpPSS Nuclear Project Nos. 3 and 5)

LBP-75-2, NRCI-75/1. 21.
• Washington Public -Power Supply System (wpPSS Nuclear Project, Nos. 1 and 4)

LBP-75-11, NRCI-75/3, 252.
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arguendo that those events will occur, we are left to speculate how they will
infringe any specific civil liberties. Those allegations cannot be said to rise even
to the level of an "ingenious academic exercise in the conceivable."9 .
In Wolf Creek, an appeal board recently stated that " ... in NRC licensing
proceedings in general ... the 'notice pleading' allowed in the federal courts is
insufficient. "loIn that case, the appeal board rejected a petition to intervene
filed in an antitrust proceeding because it was not clear from the petition just
what conduct petitioner alleged to be inconsistent with, the antitrust laws, and
what specific antitrust policies 'were involved. The ACLU/SC petition simply
fails to identify with any degree of specificity either the injury or the connection
between that injury and this proceeding, and thus cannot meet the standard set
out in Wolf Creek. Indeed, the board finds it difficult to believe that the
allegations of the petition would be sufficient even under the notice pleading of
the Federal Rules of Civil Procedure. These allegations would seem to fall short
of the requirement that a pleading contain " ..• a short and plain statement of
the claim showing that the pleader is entitled to relief ..•" contained in
Rule 8(c),.F.R. Civ. P. The petition simply does not identify what the claim
is. I I

'U.S. v. SCRAP, 37 L.Ed. 2d 254 at 270 (1973).
~ 0 Kansas Gas and Electric Company, et al. (Wolf Creek Generating Station, Unit No. 1),
ALAB-279, NRCI-75/6, 559 at 575. (Subsequently, the Appeal Board found that an
amended petition for leave to intervene corrected the deficiencies in the earlier petition, and
should be granted) ALAB-299, NRCI-75/11, 740.
.
.
I I While we do not feel it necessary, in view of the preceding discussion, to discuss
judicial interpretations of interest, we note that under those interpretations petitioner
clearly does not qualify. See Sie"a Club v. Morton, 31 L.Ed 2d 636 (1972), where the
Court noted that broadening the categories of injuries which will support standing in no way
eliminates the requirement that one seeking judicial review of administrative action must
have suffered an injury in fact; United States v. SCRAP, 37 L.Ed. 2d 254 (1973), "Of
course, pleadings must be something more than an ingenious academic exercise in the
conceivable. A plaintiff must allege that he has been or will in fact be perceptibly harmed by
the challenged agency action, not that he can imagine circumstances in which he could be
affected by the agency's action. And it is equally clear that the allegations must be true and
capable of proof at trial." 37 L.Ed. 2d at 270; Schlesinger v.. Reservist Committee to Stop
the War, et al., 41 L. Ed. 2d 706 (1974), "Concrete injury, whether actual or threatened, is
that indispensable element of a dispute which serves in part to cast it in a form traditionally
capable of judicial resolution. It adds the essential dimension of specificity to the dispute by
requiring that the complaining party have suffered a particular injury caused by the action
challenged as unlawful" 41 L.Ed. 2d at 718; Laird v. Tatum. 33 L.Ed. 2d 154 (1972), where
a chilling effect on plaintifrs rights was insufficient to support standing absent a ,specific
present objective injury or specific threat of future injury to plan tiff's rights; and Linda R.S.
v. Richard D., 35 L.Ed. 2d 536 (1973), where the lack of nexus between the injurY
sustained by plaintiff and the claim sought to be adjudi~ated d~f~ated standing.
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While the petition raises a question whether some property interests of
ACLU/SC members may be injured as a result of this proceeding, we are left to
speculate what they might be or how they might be injured. It is possible that
this concern revolves around some perceived threat to civil liberties arising from
security measures necessary to safeguard the FRSS or shipments of spent fuel to
it, or from the possibility that fuel might be stored in the FRSS for substantial
periods should no reprocessing be undertaken. Perhaps ACLU/SC fears that its
members will be inhibited in the enjoyment and utilization of their property for
personal and business purposes.
Not only does the petition fail to speIl out this interest, but ACLU/SC has
further complicated matters by its failure to supply affidavits from its members
which state what their concerns are and why they wish ACLU/SC to represent
them. Instead, all we are furnished is a single affidavit from a member residing
some 30 miles from the plant site. That affidavit merely attests to the truth of
the petition. It does not specify why the affiant believes her civil liberties to be
in danger, or which of her property interests may be injured by this proceeding.
Certainly ACLU/SC's case would be stronger had it supplied affidavits from
members indicating their specific property interests and their own civil liberties.
It is evident from the petition and supporting papers that ACLU/SC is
Simply afraid there may be a problem for civil liberties growing out of this
proceeding. Counsel for ACLU/SC has candidly stated: "We feel that while
generaIly health and safety are coincidental with the preservation of civil rights,
they are not always coincidental. There may be rights to travel, property rights;
rights to privacy and others which do not hit one fuIlface so far as injury
goes.... What we need to do is we need to cross-examine the various witnesses
to make this determination on our own." (Tr. 94) Thus, ACLU/SC's real interest
is to use this proceeding as a vehicle for determining whether there may indeed
be threats posed to civil liberties by issuance of the proposed license.
Use of the Commission's adjudicative proceedings in such a manner is not
altogether unprecedented. There have been instances, particularly with respect to
the routing of transmission lines, in which petitioners have sought admission as a
party to a proceeding not in furtherance of a general opposition to the proposed
action, but solely in order to assure themselves that they would not be injured in
a specific way. However, in such instances, the potential injury is specific and
concrete, as contrasted with the general concern or interest in a, proceeding
because of fears that a problem might be presented.
We do not believe that this proceeding, or for that matter litigation in
general, is suited to the use which petitioner wishes to make of it. The
exploration and determination of any potential impact of a fuel receiving and
storage station on civil liberties is the kind of concern best carried out in the less
formal atmosphere of a rulemaking proceeding. ACLU/SC is of course free to
seek such a proceeding. I 2
12

10 CFR § § 2.801,2.802.
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Moreover, in the absence of specific allegations of injury, we feel that the use
of this proceeding to conduct the exploration desired by ACLU/SC would
necessarily carry us far from the issues specified in the Notice of Opportunity
for Hearing. In this regard, the Board notes that 10 CFR §2.714(h) provides
that the granting of intervention is not to change or enlarge the issues specified
in that notice. Counsel for ACLU/SC has candidly noted that their participation
"will definitely be broadening the scope of inquiry." (Tr. 95) The Board does
not believe that the Commission's rules should be so far stretched, or'that the
issues should be so far broadened in the absence of specific allega tions of injury.
We must note that the protection of civil liberties is not entrusted solely to
ACLU/SC. Surely the State of South Carolina and the Staff, in their capacity as
representatives of the public, must be concerned with any threat to the civil
liberties of South Carolinians. Both are competent to bring to the Board's
attention any actual or potential injury in fact which might result from a grant
of the proposed license. In this regard, the Board directs the Staff to carefully
review the testimony and the record to be developed from the standpoint of any
such injury and to advise the Board of its conclusions. Should the Staff or the
state deem it appropriate, the Board will consider hearing any witnesses which
they might wish to sponsor on this subject. 13
Before leaving the discussion of the nature of AC LU/SC 's interest, the board
wishes to note in passing that it is confident that should civil liberties indeed be
threatened as a result of this proceeding, ACLU/SC would utilize all appropriate,
lawful means available to it to ensure that the threat does not become reality.
Lastly, we note that the petition was not timely filed, nor was any effort
made to seek an extension of the deadline for filing. While the delay was not
lengthy, §2.714 would ordinarily require us to consider whether good cause has
been shown for the delay. The Commission has held that "[1] ate petitioners
properly have a substantial burden in justifying their tardiness.,,14 Boards have a
duty to maintain the integrity of the Commission's regulations. 1S
Because of the conclusions .reached above, we do not feel it necessary to
discuss whether good cause has been shown by ACUJ/SC for its tardiness.
However, because the four factors listed in 10 CFR §2.714(a) which are to be

1 'The parties have not addressed, and the Board has not decided, the question of its
jurisdiction to entertain matters relating to civil liberties. We note that this question is not
free from doubt. C[. State of New Hampshire v. AEC,' 406 F.2d 170 (lst Cir. 1969).
Therefore, should the Staff or the State identify any actual or potential injury in fact to
civil liberties, it should advise the Board of its conclusions relating to jurisdiction of the
Board and the Commission. The other parties will be provided with an opportunity to
respond to such advice.
1'4 Nuclear Fuel Services, et al. (West Valley Reprocessing Plant) CLI-75-4, NRCI-75/4R,
273.
15 Duke Power Company (Catawba Nuclear Station Units 1 and 2) LBP-73-28, supra
note 3.
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considered by boards passing on late petitions to intervene provide a convenient
way of summarizing some of our conclusions in regard to this petition, we pass
on to those four factors.
.
First, we have noted our confidence that ACLU/SC would avail itself of all
appropriate and lawful remedies should the civil liberties of its members be
actually threatened as a result of this proceeding. Those remedies encompass not
only the various provisions of the Commission's rules 16 which would permit
ACLU!SC to bring the threat to the attention of the Staff, this Board, or the
Commission, but proceedings in the Federal Courts as well should ACLU/SC be
aggrieved by Commission action. Thus there are readily available to ACLU/SC
other means by which its interest may be amply protected.
Second, we do not believe that participation by ACLU/SC in circumstances
where the purpose of that participation is to explore, solely by
cross-examination, the possibility that civil liberties might be threatened would
assist in developing a sound record. As noted above, the kind of inquiry
ACLU/SC wishes to conduct is best suited to rulemaking.
Third, as noted above, both the State of South Carolina and the Staff
necessarily share the same general concerns as ACLU/SC. In the absence of
specific allegations of injury in fact, and in light of our directive to the Staff, the
Board is confident that they will adequately represent petitioners' interest.
Fourth, as pointed out above, ACLU/SC candidly notes that its participation
will broaden the issues. The Board believes it will broaden them impermissibly
beyond the issues specified in the Notice of Hearing.
Consequently, for all the foregoing reasons, the petition of ACLU/SC must
be denied.

THE AMENDED PICKENS STREET PETITION'
In the October 1, 1975, Memorandum and Order the Board denied the
petition for leave to intervene ftled by 221 Pickens Street Organization on the

1 'We have already referred to the provisions of the rules governing rulemaking. 10 CFR
§ § 2.801 and 2.802 which pennit ACLU/SC to petition the Commission to institute
rule making and which specifically allow the petitioner to seek a halt in ongoing licensing
proceedings pending resolution of the rulemaking proceeding. We note in passing that the
Commission has already indicated an interest in exploring the civil h"berties issues posed by
nuclear safeguards. See 40 F.R: 48190, October 14, 1975. In addition to rulemaking, It is
open to ACLU/SC to petition the Staff to issue an order to show cause to the Applicants
once a license is granted. See 10 CFR §2.206. Up until the time that a license is granted,
should developments occur which portend a specific infringement of civil liberties, this
Board could again entertain a petition to intervene from ACLU/SC. However, the Board
cautions that ACL,U/SC would bear a substantial burden in showing good cause why the
petition should be granted. Cf.ltfississippi Power and Light Company (Grand Gulf Nuclear
Station, Units 1 and 2), LBP·73-41, 6 AEC 1057.
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grounds that (a) the petition contained nothing to show that Petitioner was a
legal entity, nor did it indicate Petitioner's form of business association; (b) the
petition contained no showing as to how an organization as yet unformed could
have a person who "has been duly authorized to be the official representative of
the above-named petitioner in this proceeding;" (c) the petition failed to
identify members of Petitioner's organization who live or conduct substantial
activities within reasonable proximity to the plant site whose interest may be
affected and how that interest might be affected; and (d) the petition purported
to claim that Petitioner was speaking for persons other than the members of the
221 Pickens Street Organization_ The Board allowed Petitioner ten days in which
to file an amended petition ..
On October 13, 1975, Petitioner filed its "Amendments to Petition to
Intervene in Materials Licensing Proceeding" (Amended Petition), wherein it is
represented that Pickens Street is an "unincorporated, non-profit, educational
membership association, organized at Columbia,. South 'Carolina, by
Messrs. Frank Lee, Tom Jones, Bart Bums and Charles Creig in January 1973."
The restaurant operated by Petitioner holds a Business and Professional license
from the City of Columbia, South Carolina. Attached to the Amended Petition
is an affidavit signed by Imogene Hardee, President of 221 Pickens. Street
Organization, which shows that Petitioner's authorized representatives are
Ms. Dora Susan Jumper and Mr. Brad Wych, which representatives have been
appointed pursuant to Petitioner's by-laws.
The interests of Petitioner which may be affected by the operation of the
Barnwell Nuclear Fuel Plant are set forth on pages 2.and 3 of the Amended
Petition and include the possible harm which may. be caused to organic foods
grown for Petitioner on its farm near Peak, South Carolina, by releases from
shipments of nuclear material to· Barnwell along, transportation routes in
proximity to said farm. The majority of Petitioner's members live in the
Columbia, South Carolina, vicinity where Petitioner conducts its organic food
business. With regard to a showing that at least one member of Petitioner resides
in proximity to' the Barnwell Nuclear Fuel Plant,' Petitioner's : counsel,
Mr. Holmes, at Tr. 81, indicated that a member of Petitioner lived in Barnwell,
South Carolina, and had an interest in this proceeding. Although the individual
has not been identified because Petitioner's members have views considered
dissident within the State of South Carolina, Petitioner stands ready to identify
its Barnwell member if requested to do so by the Board (Tr. 82).
On October 16, 1975, permission was granted to Petitioner to further amend
its Petition for leave to Intervene as originally filed herein (Tr. 156-157). In
'accordance with the discussions held on the record· at the October 16, 1975
prehearing conference, the NRC Staff (Staff) met with Petitioner to discuss the
contents of an amendment to 'the petition' which might consolidate and
particularize the contentions. These discussions proved fruitful and Petitioner
has filed its "Amendments to Petition to Intervene in Materials Licensing
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Proceeding" (Second Amended Petition) dated October 31, 1975, where
Petitioner sets forth its amended contentions A, B, and C.
.' The Staff supported the granting of the Amended Petition filed by Pickens
Street and now also urges that the Second Amended Petition be granted, taking
the position that it satisfies the various concerns expressed by the Licensing
Board in its Memorandum and Order of October 1, 1975,regarding the interests
of Petitioner. In addition, the Staff believes that two of the three contentions
asserted by Pickens Street ale stated with sufficient particularity pursuant to the
requirements of 10 CFR §2.714.
The Applicants oppose the petition as they did the earlier petitions, taking
the position that (i) there has not been any significant shOWing of interest to
entitle Pickens Street to -intervene in this proceeding with respect to any
contention which has been proffered by the Petitioner and (li) each of the three
contentions. proffered is too vague and therefore faris to meet the specificity
requirements of 10 CFR §2.714.,
. The Amended Petition states that 221 Pickens Street Organization is an
unincorporated association organized at Columbia, South Carolina in January,
1973. To implement a program of the organization aiined at the study of diet,
nutrition and alternative food sources, Petitioner operates a vegetarian restaurant
which serves meals daily· to members of the organization and of the general
public in the Columbia area. On adjoining premises, Petitioner also operates a
Juice Bar and Natural Foodstore in which it sells organic foods grown on a farm
operated by Petitioner near Peak, South Carolina, approximately 23 miles
northwest ,of Columbia adjacent a main railroad line which passes through
Columbia. In addition, some of the food sold comes from areas which are along
the travel routes of spent fuel and from the vicinity of the Barnwell Fuel
Receiving and Storage Station itself.
The Board concludes that Pickens Street has shown the requisite interest in
this proceeding. While the majority of Petitioner's members live in Columbia
where Petitioner conducts its organic food business, at least one member lives in
Barnwell, South Carolina, in close proximity to the Barnwell Nuclear Fuel Plant.
By affidavit the legal authorization of representatives to act on behalf of
Petitioner has now been shown.
In its study of the Second .Amended Petition filed by 221 Pickens Street
Organization, the Board has determined that the petition includes at least one
relevant contention which is set forth with reasonable specificity and with some
basis assigned for.it, so as to at least minimally meet the threshold requirements
of 10 CFR §2.714{a) and (b). Specifically, Contention A, which appears.to be
amenable to suitable particularization, alleges error in the predicted releases'
from the Barnwell Fuel Receiving and Storage Station. It is emphasized however,
that the only matter decided at this time is that, as stated, the above contention
is adequate to entitle Petitioner to intervene in the proceeding. It remains for
this Petitioner to establish, to the satisfaction of the hearing Board, which of its
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proposed contentions are genuine issues suitable for adjudication. If the Board is
not so satisfied, it may summarily dispose of the proposed contentions on the
basis of the pleadings, 10 CFR §2.749.

STATE OF GEORGIA
By motion dated October 31, 1975, the State of Georgia has requested that
it be allowed to participate in this proceeding as an interested State under the
provisions of 10 CFR §2.715(c). The NRC Staff has supported this request.
The State of Georgia is admitted and may participate in the hearing as an
interested state pursuant to the provisions of 10 CFR §2.715(c).
WHEREFORE, IT IS ORDERED, in accordance with the Atomic Energy
Act, as amended, and the Rules of Practice of the Nuclear Regulatory
Commission, that the amended petition for leave to intervene filed by 221
Pickens Street Organization is GRANTED and Petitioner Pickens Street is
admitted as a party to this proceeding. The petition for leave to intervene filed
by the American Civil Liberties Union of South Carolina is DENIED. The
request by the State of Georgia to participate in this proceeding as an interested
state pursuant to 10 CFR §2.715(c), is GRANTED. I 7
In accordance with the provisions of 10 CFR §2.714a of the Commission's
"Rules of Practice" this Order may be appealed to the Atomic Safety and
Licensing Apeeal Board of the United States Nuclear Regulatory Commission
_within five (5) days after service of the Order. Any appeal shall be asserted by
the filing of a notice of appeal and accompanying supporting brief. Any other
party may file-a brief in support of or in opposition to the appeal within five (5)
days after service of the appeal.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
Robert M. Lazo, Chairman
Dated at Bethesda, Maryland
this 25th day of March 1976.

170n October I, 1975, the Board granted the Petition for leave to intervene filed on
behalf of :Envii:onmentalists, Inc., et aI., (Joint Intervenors) and admlttedithem as a party to
this proceeding. At the same time a request by the State of'South Carolina to participate as
an interested state was granted. (LPB-75-60, NRCI-75/10, at 689).
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KANSAS GAS AND ELECTRIC COMPANY
and KANSAS CITY POWER AND
LIGHT COMPANY

, !

(Wolf Creek Nuclear Generaiing
Station, Unit No.1)
Upon directed certification of questions raised by the'licensing Board's
ruling that applicantS <could not' commence off-site construction of a railroad
spur and access road associated with the facility prior to the issuance of a lirirlted
work authorization, the Appeal Board rules: (1) that the licensing Board had
jurisdiction to determine whether' the applicarits were entitled to engage hi certain activities prior to the issuance of a limited work authorization; and (2) on
the merits, that the construction of the faCuities here involved is, insofar as the
present 'record indicates,
activity which falls within the Commission's regula~
tciry jurisdiction and thus requires advance Commission' approval in sonie form'.
Provisional determination to direct certification 'confirmed; rulings of the
licensing Board on the certified questions affirmed.
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As in the federal courts,' an ~dministrative agenCy' has the' authority to
determine whether it has been empowered to pass upon 'a 'particular matter;
stated oihe~ise, it has jurisdiction to deteimine its own jurisdiction. '
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A licensing board has the authority to rule on whether, to what exte!1t, and
for what purpose particiJIar matters are subject to, the Commission's re'gulatory
'I,,"
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jurisdiction (and 'thus may be brought before.it).
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ADMINISTRATIVE TRIBUNALS: DECLARATORY RELIEF
Declaratory relief provides a remedy where there previously was none by
allowing a party to initiate a proceeding to test the lawfulness of its proposed
conduct.
RULES OF PRACTICE: DECLARATORY RELIEF
A motion in an ongoing Commission proceeding to test a licenSing board's
jurisdiction is not a request for a declaratory order as that term is used in the
Administrative Procedure Act,S U.S.C. §554(e); it is no more than an adminis·
trative counterpart to a motion to dismiss or for partial summary judgment for
want of subject matter jurisdiction. See Marble Hill, ALAB·316.
RULES OF PRACTIVE: DECLARATORY RELIEF
The Commission's regulations implementing the Administrative Procedure
Act authorize a licensing board to issue declaratory orders in appropriate circum·
stances, including where necessary to avoid delay in the conduct of a hearing. 5
. U.S.C. §§554(e), 556(c)(9}; 10 C F R §2.718.
.
,

LICENSING BOARD: DELEGATED AUTHORITY
. ,

The restriction imposed by 10 C F R §50.3 on the interpretation of
C~mmission regulations by any Commission officer or employee other than the
General Counsel does not limit the authority of a licensing board to interpret
regulations in the course of exercising its ~uthority.
NUCLEAR REGULATORY COMMISSION: ENVIRONMENTAL RESPON·
SIBILmES
. The enactment ,of NEPA substantially broadened the environmental respon·
sibilities of the Atomic .Energy Commission Oater the Nuclear Regulatory Com·
mission). Detroit iIdison Company (Greenwood Units 2 and 3), ALAB·247, 8
..
. .
AEC 936 (1974).
NEPA: SCOPE OF INFORMATION REQUIRED FOR LICENSING
.

"

.

,I

:

.

.

. , NEPA makes environmental protection a part of the mandate of. every
federal agency, and its broad sweep compels consideration of any and all types
of environmental impact of federal action. Calvert Oiffs Coordinating Comm. ·v.
United States Atomic Energy Commission, 449 F. 2d 1109 (D.C. Cir. 1971).
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Under NEPA, the Commission must consider and protect against any foreseeable
environmental consequences-whether associated directly with the plant or with
adjuncts such as the discharge of heated water,the construction of transmission
lines, or the building of passageways for transporting construction materialswhich proceed ineluctably from construction or operation of a federally-licensed
nuclear power facility.
'

NEPA: COST-BENEFIT BALANCE
NEPA requires the Commission, before the final cost-benefit balance is
struck, to minimize' environmental harm as a result of nuclear facilities to the
extent reasonably practicable. It is not enough that the overall balance b~ favorable; beyond that, any environmental harm, even -if not sufficient to justify
rejection ,of an entire proposal, must be minimized to the greatest extent possible consistent with other relevant values. Detroit Edison Company (Greenwood
Units 2 and 3), ALAB-247, 8 AEC 936 (1974). '
o

••

•

NEPA: CONSIDERATION OF ALTERNATIVES
A decision concerning the optimum alternative for a particular subsystem
cannot ignore the relationship between that subsystem and other" portions of
the facility. Changes which confer environmental benefits in one area have to be,
examined for possible adverse environmental or safety' cons~quences that might
thereby be incurred elsewhere.
"

RULES OF PRACTICE: CONSTRUCTION
In analyzing Commission regulations, context and purpose outweigh syntax.
Particular language in a section or subsection should be viewed in light of the
purposes of that section of subsection, and interpretation which conflict with'
broad Governmental policy, such as that contained in NEPA, are to be avoided.

Mr. Jay E. Silberg (Mr. Gerald Charnoff with ,him on the
briefs), Washington, D.C., for, the applicants, Kansas Gas
and Electric Company, et al. '
Mr. Frederic S. Gray' (Mr.' Thomas Bruen with hi~ on the
brief) for the NRC Staff.
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DECISION
.,

~

,

April 7, 1976
Opinion of the Board by Mr. Farrar, in Parts I and m of which'Dr. Buck
joins and in Parts II and m of which Chairman Rosenthal joins. '
The question which we are now asked to decide is whether a utility company seeking permission to construct a nuclear power facility must await receipt
of at least a limited work authorization before it may build, off its own property, a proposed railroad spur and access road to be associated with that fa,cility:
The question came to the fore when the two applicants for a permit to construct
Unit 1 of the Wolf Creek Generating Station flIed a motion with the Ucensing
Board which is considering their application. The applicants sought a ruling that
they were free to' commence construction of the railroad spur and access road'
even though'it could be 'several months before the Board might make the fmdbigs prerequisite to the issuance of a limited work 3.uthorization.1 The Board
below was told that such a conclusion was mandated by both the te'rins of the
relevant Commission regulations and'the want of any statutory responsibility on
the part of the Commission to regulate activities of the type in question.
In its answer to the motion,2 the NRC staff asserted that the Commission
has regulatory jurisdiction over ,so-called "off-site" activities associated with the
con~ruction of a nuclear power facility and that its regulations, adopted to
implement th~ National Environmental Policy Act, prohibit such activities before Commission approval is obtained. The 'staff urged the Board, however, that
the question was one best' considered directly, by the Commission; and thuS
suggested it be certified under 10 CFR'§2.718(i). Its reason for doing so was the:
pendency ora petition for rulemaking (PRM-50-15) which cans upon the Commission to amend 10 CFR §50.l0 to provide explicitly that Commission approval is not a precondition to engaging in "off-site" construction activities.
According to the staff, the question posed by the applicants' motion appropriately should be considered by the Commission in conjunction with'the peti.'
tion for rulemaking "in view of the identity of issues raised. ,,3
, 'Additionally, in a' footnote; the staffs answer suggested the possible lack of
Ucensing Board jurisdiction to entertain the motion on the merits. Claiming that
the motion was "essentially a request for declaratory relief," the staff expressed
,

.

.

,

,

I See 10 CFR: §SO.10(e)(2).
2The staff's answer was later 'endorsed by one of the intervenors in the proceeding,
' ,,
Mid-America Coalition for Energy Alternatives. \
'Presumably, had the Licensing Board iminediately certified the question to us under 10
CFR § 2.718(i), the staff would have 'asked us to send It to the Commission under 10 CFR
§2.78S(d). See fn. 6, infra.
:

-
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some doubt respecting whether licensing boards have been delegated the Com.
mis~on's conceded authority to issue declaratory orders.4
.
On January 7, 1976, the Licensing.Board denied the motion. Determining
both that it was empowered to decide the question posed by the applicants and
that it should do so, the Board went on to hold that the type of construction
activity involved here is within the ambit of the Commission's review of the
environmental impact of a nuclear power facility. Although declining to refer
that holding to us under 10 CFR §2.730(f), the Board suggested that the applicants might wish to seek to obtain a directed certification from us.s
The applicants adopted that suggestion. In response, we entered an order on
January 22, 1976 which provisionally directed certification. At the same time,
we ~equested briefs from the· parties addressing both (1) the jurisdiction of the
Licensing Board and this Board to grant the relief· sought by·the applicants and
(2) the merits of the controversy.6 Briefs were duly fIled by the applicants and
the staff and oral argument was thereafter held. We conclude-albeit by a different majority on each issue-that ·the Licensing Board reached the correct
result: (1) the Commission's boards are empowered to pass upon the merits of
questions concerriing whether certain activities ·are within the scope of pending
adjudicatory proceedings;' and· (2) on the merits, the construction of the
facilities here involved is, insofar as the present record indicates, an activity
which faUs within the Commission's regulatory jUrisdiction and which thus requires advance approval in some form. We set forth the reasoning behind those
conclusions in Part I (from which Chairman Rosenthal dissents) and Part II
(from which Dr. Buck dissents) of this opinion. We then go on in Part III to
indicate ~hat remedies remain available to the applicants ..

"

'

4The staff did take note of the "broad language" of 10 CFR §2.718(1), which authorizes licensing boards to "[t)ake any * * * action consistent with the (Atomic Energy) Act,
[the regulations in) this chapter, and sections 551-558 of title 5 of the United States Code."
See pp. 302-303, infra.
,
'See Public Service Co. of New· Hampshire (Seabrook Units 1 and 2), ALAB-271,
NRCI-75/5 478,482-83 (May 21,1975).
_
,
'In that same order, we rejected the starrs suggestion that the pendency of the proposed
rule making justified certifying the merits directly to the Commission (see fn. 3, supra).
Although the Commission may have the matter before it in a generic context, these applicants need an early determination of ·the question to avoid mootness. C[. Long Island
Lighting Company (Shoreham Station), ALAB-99, 6 AEC 53, 57, fn. 19 (1973), and
.
'
ALAB-156, 6 AEC 831, 833, fn. 16 (1973).
~In its brief to us, the staff recommended that this question also be certified to the
Commission on the ground it "is exceedingly close and represents a major question of law
and policy." C[. fns. 3 and 6, supra. That the staff believes the question a hard one does not
warrant our failing to fulfill our responsibility to decide it. The Commission, of course, has
the right to review our decision should it desire to do so.
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I

On first reading the preliminary papers filed in the case, we characterized
what the applicants were seeking as
In essence * * * a declaratory judgment that. without regard to the on-going
construction permit proceeding or any determinations which may be made
therein with respect to their entitlement to a construction permit or a
limited work authorization, they are free to take certain action.
January 22, 1976 Order, p. 2 (emphasis added). In line with that characterization, we called for briefs on the question whether the Commission's adjudicatory
boards "are empowered to grant declaratory relief of that character."
at 2-3.
Having studied the matter further, we now conclude that the relief sought
was not "declaratory'" in nature. In any event, we also conclude that the
licenSing boards have been empowered to pass on requests of this sort, even if
they must be viewed as involving declaratory relief. In short, the boards do
indeed have jUrisdiction to reach the merits of a question such as that posed by
the applicants here. Two lines of reasoning lead us to this conclusion.
The first is that the relief sought is not "declaratory",in the sense that that
term is used in either federal court practice or the Administrative Procedure Act.
Our prior characterization of it as such was improvident. All that is involved is a
ruling by the Board on the extent of its own subject matter jurisdiction under
the National Environmental Policy Act. Rulings on subject matter jurisdiction
can be and are routinely made by both judicial and administrative tribunals,
without regard to and quite apart from any authorization they may have to issue
declaratory judgments or orders. A tribunal always has jurisdiction to decide the
extent of its own authority.
Second, even if we were to agree with our dissenting colleague that "declaratory" relief is being sought, the Commission's regulations empower its boards to
entertain requests for such relief, at least in the type of situation presented here.
The Administrative Procedure Act expressly confers on agencies the authority to
issue "a declaratory order to terminate a controversy or remove uncertainty." 5
U.S.C. 554(e). The Commission, in tum,has specifically enjoined its boards "to
take appropriate action to avoid delay" and has given them "all powers necessary to [that end] ," including the power to take action consistent with, inter
alia. the Administrative Procedure Act. 10 CFR §2.718. A prehearing ruling as
to whether and to what extent particular aspects of a project are subject to
regulation is certainly one way to avoid delay in the conduct of a proceeding, for
it will assist measurably in determining which topics'may and which may not be
considered at the hearing. Thus, even if such a ruling be called "declaratory," it
is a permissible one.
In view of the Chairman's dissent"the two reasons just summarized warrant
further discussion. We develop each of them in more detail below.

Id:
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A. Although initially the applicants did not denominate their request as one
seeking "declaratory" relief, both parties characterized it as such at the oral
argument. Nonetheless, we believe that characterization is neither important nor
particularly useful; to the contrary, it only serves to obscure what is really
before ,us. We take our cue in this respect from the Supreme Court's seminal
decision on the extent of the federal judicial power in declaratory judgment
cases:
In determining whether this litigation presents a case within the appellate
jurisdiction of this Court, we are concerned, not with form, but with substance. * * * Hence, we look not to the label which the legislature has
attached to the procedure followed in the state courts, or to the description
of the judgment which is brought here for review, in popular parlance, as
"declaratory ," but to the nature of the proceeding which the statute authorizes, and the effect of the judgment rendered upon the rights which the
appellant asserts. [citations omitted].
Nashville, Chattanooga & St. Louis Railway v. Wallace, 288 U.s. 249, 259
(1933). Se'e also United States v. King, 395 U.S. 1 (1969), discussed in fn. 11,
infra. We too, must look to substance. The procedures of administrative agencies
are supposed to be more, rather than less, flexible than those of the courts. That
being so, we should be even more reluctant than the courts to let our decisions
be governed by labels, particularly when the'use of those labets does not aid our
understanding of the questions brought before us.
,
The Chairman's dissent would have it that the applicants are seeking declaratory relief on a matter that is ,''wholly independent of the construction permit
proceeding." We do not see it that way. Rather, in substance the applicants have
Simply asked the Licensing Board to rule on whether its authority over the
on.going licensing proceeding extends to certrun activities which are an incident
of reactor construction.
In other words, the applicants seek only to have the Board rule on the
extent of its own subject matter jurisdiction. Federal courts-traditionally quite
conscious of limitations on their jurisdiction-do this as a matter of course and
do not consider that they are rendering declaratory judgments when they do so.
In short, a court always has the authority to determine whether it has been
empowered to pass upon a particular matter; stated otherwise, a court has jurisdiction to determine its own jurisdiction.s The same rule applies generiilly to

• United States v. United Mine Workers of America. 330 U.s. 258 (1947). See Wright,
Law of Federal Courts. §16.
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federal agencies.9 There is no apparent purpose to be served by creating a
different rule here (see pp. 303-304, infra), and we will not strain to do -so by
characterizing what is a routine jurisdictional ruling as an arguably impermissible
declaratory order. We hold-and would do so even if we believed, as does the
Chairman, that declaratory orders are forbidden-that a licensing board-has the
authority to rule on whether, to what extent, and for what purpose particular
matters are subject to the Commission's regulatory jurisdiction and thus may be
brought before it.! 0 Indeed, we suggest that the Board must do so in order to
carry out the responsibilities delegated to it.
In this connection, we note that boards routinely make such rulings in the
course of conducting licensing proceedings. Indeed, the system contemplates
that they will do so. The Rules of Practice. state that "contentio~s relating * * *
to matters outside the jurisdiction of the Commission" cannot be entertained,
and it is the boards which must pass on the legitimacy of contentions. See 10
CFR §2.714(b). Questions such as that posed by the applicants here thus may
arise as a result of, e.g., an intervenor's attempt to get particular contentions
admitted into controversy ~ or a 'staff proposal to condition a license in a certain
fashion. Rulings which are within a board's power. to make at the behest of one
party carniot fairly be regarded as outside aBoard's jurisdiction because made at
the behest of another.
The substance of the motion which the applicants filed falls into the
category discussed above.' Thus, the Board was empowered to consider that
motion on its merits. This conclusion is not affected by the fact th3t the applicants asked the Board to rule that they could proceed with construction prior
to issuance of a: limited work authorization. Whether or· not the Board waS
empowered to issue a ruling in precisely those terms, it could address the thresh-

'See Weinberger v. Hynson, Westcott &: Dunning, 412 U.s. 609,627 (1973), wllere the
Court indicated that an agency's "jurisdiction to determine whether it has jurisdiction is as
essential to its effective operation as Is a court's like power."
I 0No party has suggested that a board passing upon whether it had jurisdiction oVer the
activities at issue here would run afoul of the Commission's disclaimer that "no interpretaiion of [itsJ regulations· • • by any officer or employee of the Commission other than a
written interpretation by the General Counsel will be recognized to be binding upon the
Commission." 10 CFR §50.3. Out of an abundance of caution, however, the applicants
briefed the question. We need observe only that the Commission's warning, which serves
other purposes so obvious as not to need discussion here, has never been viewed as limiting
the authority of adjudicatory boards to interpret regulations in the course of dispatching
their assigned duties.
.
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old question presented,11 i.e., whether the particular activities of interest to
the applicants fell within the scope of the Board's authority; indeed, it ought to
do so. Certainly, we should not deprive an applicant of the substance of the
relief it seeks-a ruling on the scope of,the Board's authoritY-Simply because it
candidly informed the Board and the other parties that it intends to put that
ruling to use beginning work on those activities held to be outside the ambit of
the licensing proceeding.12
In sum, a "declaratory order ,tt like its judicial analogue the declaratory
judgment, is Simply of a different breed than what is sought here. Congress gave
the agencies (and the courts) authority to issue such "declaratorytt relief to take
care of a specific, situation: the case where a party had no avenue open to
discover whether a proposed course of conduct violated the law or his obligations except by acting at his peril. Declaratory relief provided a remedy where

•r
I I Compare United States v. K~g, 395 U.s. 1 (1969), cit~d by ~ur dissenting Chairm~.
The dispute in King involved the extent of the jurisdiction of the Court of Claims. Although
the Supreme Court held that Congress had' not conferred declaratory judgment juriSdiction
upon the Court of Claims, that holding is irrelevant to the question of whether the Commission has conferred such jurisdiction on its licensing boards (see pp. 302-303, infra); And
the reasoning the Supreme Court employed in reaching that decision actually supports our
conclusion that it is not a declaratory judgment that is involved here. There, the plaintiff
was seeking a money judgment. Although the Court of Claims has Jurisdiction over cWms of
that nature, the Supreme Court looked not to the ultimate relief sought by the plaintiff but
to the nature of the underlying claini which he would have to establish in order to 'prove
entitlement to an award of money. Finding that claim to be equitable in nature, the
Supreme Court held it to be outside the Court of Claims' jurisdiction. 395 U.s. at 3.,In
other words, what the plaintiff called a claim for money, the Supreme Court held to involve
in substance an impermissible request for declaratory relief on an equitable claim. Here,
what the parties have called a 'claini for declaratory'relief turns in substance on a question
concerning the' scope of the Board's subject matter jUrisdiction under NEPA. As we have
pointed out, the Commission's adjudicatory tn'bunals-created to handle all aspects of
licensing proceedings ,which would otherwise be entrusted to the Commission itself-are
free, as are the courts, to rule on matters of their own subject matter jurisdiction.
, 12We see no danger that our ruling might lead to abuse at the hands of other, less
scrupulous, applicants. To be sure, 'such an applicant might mask its true intentions and,
'under the guise of obtaining nothing more than a prehearing ruling limiting the issues,
covertly gain a go-ahead to engage in certain construction activity. And the other parties
might disagree with such a ruling but think it of insufficient practical significance to warrant
any attempt to have it reviewed. Presumably, however, counsel for the other parties will not
ordinarily be so unaware of what is occurring; In any event, any construction activity should
not go unnoticed for long; once it is detected,-the device of certification or referral could be
employed to attempt to obtain review of any allegedly incorrect interlocutory order which
was being utilized as a justification for activity causing environmental ~jury. An order being
used for that purpose may even be considered sufficiently "rmal" to justify an appeal as of
right. See Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 545-47 (1949).
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there previously was none by allowing a party to test the lawfulness of its
proposed conduct before acting by initiating a proceeding for that purpose. See,
Report of the Attorney Genenil's Committee on Administrative Procedure,13
pp. 30-33; Attorney General's Manual on the Administrative Procedure Act
(1947), p. 60: "Since the issuance of declaratory orders is a matter of sound
discretion, it is clear that an agency need not issue such orders where it appears
that the questions .involved will be determined in a pending administrative or
judicial proceeding * * *"; Aetna Life Ins. Co. ofHartford v. Haworth, 300 U.S.
227 (1937); Abbott Laboratories v. Gardner, 387 U.S. 136, IS2-S3 (1967).
Here, however, we have an ongoing proceeding already initiated by the Commission. A motion in stIch a proceeding to test the tribunal's jurisdiction is
simply not a request for a "declaratory order" in the sense of the APA; it is no
more than an administrative counterpart to a motion to dismiss or for partial
summary judgment for want of subject matter jurisdiction.14
B. Even if the only way to characterize the applicants' motion were as a
request for declaratory relief, we would not hold that the Board below lacked
authority to reach the merits of that request. The Administrative Procedure Act
in terms gives to each agency the authority to "issue a declaratory order to
terminate a controversy or remove tincertainty.'~ S U.S.C. SS4(e). And there is
no doubt that the exercise of this power was not to be restricted to the agency
heads themselves, for the APA gives broad authority to the "employees presiding
at hearings" as well. Specifically, their authority includes, in addition to several
enumerated powers, the power to "take other action authorized by agency rule
consistent with" the APA. S U.S.C. SS6(c) (9). Because a~ agency rule empowering presiding officers to issue declaratory orders would be consistent with the
APA, no barrier stands in the way of the Commission clothing its boards with
authority to issue declaratory orders. What we need deteimine, then, is only
whether it has done so.
.
For this purpose, our examination of the Commission's regulations begins
and ends with 10 C F R §2.718. In terms, that regulation gives the boards "all
powers necessary" to accomplish their "duty * * * to take appropriate action to
avoid delay." Then, as if to emphasize that "all" powers are conferred, it
enumerates certain powers but concludes by giving boards the authority to "take
any other action consistent with" the Atomic Energy Act, the Commission's
other regulations, and the Administrative Procedure Act. 10 C'F R §2.718(1)
(emphasis added).1s Thus, the type of power conferred seems ~xpansive enou~
I '5. Doc. No.8, 77th Cong., 1st Sess. (1941).
14See Public Service Company of Indiana (Marble Hill Units 1 and 2), ALAB-316,
NRCI-76/3 167,168-170 (March 3, 1976).
I S Specifically, the regulation refers to the APA not by name but as "Secti"ns SSI-SS8
of title S of the United States Code." The statutory provision authorizing agencies to issue
declaratory orders is included within those sections.
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to include the rendering of declaratory orders; the question comes down to
whether the exercise of that power can be tied to the fulfIllment of the board's
duty to take appropriate steps "to avoid delay."
We decide that question on a narrow ground. In the first place, we need not
and do not pass upon whether the Section 2.718 reference to avoidance of delay
was intended-as the applicants urge-to encompass delay not only in the conduct of the hearing but also in the construction ,or operation of the plant.
Secondly, we do not have to determine whether all types of declaratory orders
could be justified in the interest of achievi~g expedition in the handliflg of a
licensing proceeding. We need not venture into these perhaps troublesome waters
because there is simpler justification for the exercise of jurisdiction by the board
below in this case. Accordingly, we limit ourselves to deciding that a board
which has issued a "declaratory" order dealing with the extent of its own jurisdiction can be fairly said to have taken "appropriate action to avoid delay" in
the conduct of the hearing.
Surely this holding will not be surprising to anyone familiar with Commission hearings or, for that matter, ,with nearly any judicial or administrative
proceedings. It invariably will delay a proceed,ng if the parties are either permitted or required to become concerned over extraneous topics, whether at the
hearing itself or in the prehearing stages. Time spent by the parties in sparring
with each other over discovery into matters outside the board's jurisdiction, or
in preparing and adducing testimony on matters which a board should not be
considering, will ineluctably lend to delays in the commencement of hearings
and extend their duration. (It can also have the effect oflowering the quality of
the presentations on the issues which the board properly should be addressing.)
In contrast, early identification by the board of which (and to what extent)
subjects are to be considered is an appropriate-indeed necessary-way to
minimize and to avoid -subsequent delays in the proceeding. Even if, as the
applicants now say, the boards are free to consider environmental consequences
in the balance,16 the hearing would still be shortened if the board were to rule
that it lacked the authority to condition the building of the railroad spur and
access road and that the applicants were free to proceed with construction of
those facilities. For in that event there would be no need for the in-depth
consideration of alternatives that there would be if the board were considering
conditioning the grant of the permit on adoption of alternative routes for the
,
facilities.
The result we reach follows, 'we think, from 'the plain language of the
governing statute and regulation. We need add only that we have not been
directed to, nor are we aware of, anything which furnishes the slightest indica-

16 See

pp. 307-308, infra.
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tion that the Commission might have intended 'that the regulation'be read'dif.
ferently. As the stafrs brief and the 'Chairman's dissent maKe clear, whatever
policy considerations are involved strongly support the view that the boards
should have the authority to pass on questions such as that presented here. I 7

A majority of this Board having concluded that the question posed by the
applicants was one the Licensing Board was empowered to answer, we turn to
the merits of that question, i.e., whether and to what extent the Commission has
jurisdiction over an applicant's "off·site" construction activities. By a d!fferent
majority, we conclude that the Board below also reached the correct result in
that respect.
'
'

n
The merits of the controversy which the applicants have brought before us
involve the extent to which the National Environmental Policy Act has con·
ferred jurisdiction 'on the Commission (and its licensing boards) over service
facility construction which, although directly associated with and attributable to
a nuclear power' plant, occurs away from its immediate location. I 8 - The Com·
mission 'has adopted regulations implementing NEPA which limit the construc·
tion activity which an applicant may undertake in advance of its receipt of
Commission -approval. The applicants say those regulations are concerned only
with 'activity on their own land; the staff claims that extra·territorial activity is
covered as well.
" A. Our analysis begins, not with the disputed regulations, but with NEPA
itself. For, in enactirig the regulations, the Commission was attempting to fulfill
its obligations under NEPA. Because compliance with NEPA's mandates is not
optional 'with federal agencies, an appreciation of the extent' of NEPA's reach
should assist in ascertaining the intended scope of the Commission's implement·
ing regulations.
',,
'
This is not the first time a problem of this nature has come before us. We
discussed the reach of NEPA in a related context in ALAB·247, the Greenwood
,

'

11Staffbrief, pp. 11·12 (February 9, 1976), quoted at p. 321, infra.
liThe applicants concede that a close relationship exists here between the nuclear plant
and the proposed construction activity. The railroad spur, we are told, is a critical path item
required in order "that heavy construction items can be brought" in, while the access road is
needed for "efficient transport 'of men and materials * * * " to the construction area once
work begins. No claim is made here that these traffic arteries are sufficiently remote from
the plant to warrant treating them as part of the general transportation system. In that
respect, they are akin to a transmission line running from the plant to the basic power grid.
See Greenwood. ALAB·247 (infra. fn. 19).8 AEC at 939.
' -.
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decision. 19 The issue there concerned the extent of the Commission's juris.
diction over transmission lines leading from nuclear facility. What we said there
concerning the impact of NEPA on the regulatory activities of the Commission
(8 AEC at 938) bears repetition here:
The Atomic Energy Act makes it unlawful to build or operate a commercial
nuclear power· generating facility without fust obtaining a Commission
license to do so. 42 U.S.C.§§2131.33 (1970). Licenses for such ''utilization
facilities" may be granted by the Commission "subject to such conditions"
it believes necessary to carry out the purposes of the Act. 42 U.S.C.
§2133(a). Before the National Environmental Policy Act became effective
on January I, 1970, "Congress [had] viewed the responsibility of the Com·
mission as being confined [under the' Atomic Energy Act] to scrutiny of
and protection against hazards from radiation," and the Commission was
not expected to freight construction permits or operating licenses with con.
ditions to guard against nonradiological disruptions of the environment.
New Hampshire v. Atomic Energy Commission, 406 F. 2d 170, 175 (1st
Cir.), certiorari denied, 395 U.S. 962 (1969).

a

NEPA's enactment substantially broadened the enironmental responsibilities
of the Federal Government by making the policies of that Act "supple'.'
mentary to those set forth in existing authorizations of Federal agencies."
42 U.S.C. §4335. The Atomic Energy Commission was not excepted. In a
landmark decision, the District of Columbia Circuit ruled that "NEPA, first
of all, makes environmental protection a' part of the mandate of every
federal agency and department," and that the "sweep ofNEPA is extraordi·
narily broad, compelling consideration of any and all types of environ~
mental impact of federal action." Calvert aiffs Coord. Com v. United States'
Atomic 'Energy Commission, 449 F. 2d 1109, 1112, 1122 (1971). That
ruling has been accepted and applied in weighing whether to permit SUdl
activities as filling tidelands, bridging streams, guarantying loans, raising'
rates, 'or abandoning railroads. In making those decisions, it is settled that
the responsible federal officials must place in the balance, in addition to all
the usual economic and technological considerations, the consequences their
actions will entail for the people and places they affect. In short, every
federal agency-including this one-is obliged to evaluate the "reasonably
, foreseeable environmental impact" of its proposed actions. It must then
. decide in light of those ramifications whether any given action shotiId .be
allowed to go forward. Scientists 'Inst. for Pub. Info., Inc. v. Atomic Energy
Comn, 481 F. 2d .1079,1091·92 (D.C. Cir. 1973). [footnote omitted].

19 Detroit

.

.

Edison Company (Greenwood Units 2 and 3), ALAB·247, 8 AEC 936 (1974).

As we see it, then, enactment of NEPA broadened the Commission's
mandate in the following manner: where previously the Commission was to issue
its permits and licenses "subject to such conditions" as were necessary to carry
out the purposes of the Atomic Energy Act, it now must subject those same
authorizations to such conditions as will effectuate the purposes of NEPA as
well. In other words, its responsibility now includes "scrutiny of and protection
against" environmental damage as well as radiation hazards.20 The result is that,
under NEPA, the Commission must consider and protect against any foreseeable
environmental consequences-whether associated directly with the plant or with
adjuncts such as the discharge of heated water, the construction of transmission
lines, or the building of passageways for transporting construction materialswnich proceed ineluctably from construction or operation of a federally·licensed
nuclear power facility.
Our dissenting colleague takes a narrower view of the changes wrought by
NEPA. As he sees it, the Commission's jurisdiction under the Atomic Energy Act
extends only to those aspects of the proposed project which have safety implica.
tions. ALAB·247, supra, 8 AEC at 947·50 (dissenting opinion); p. 324," infra
(dissenting opinion). From that, he reasons that only those aspects which are
subject to safety surveillance are subject to the Commission's regulation under
NEPA (ibid.)? 1
As we see it, this approach is unduly restrictive. The better view of the
Commission's role under the Atomic Energy Act is that it was to protect the
public from any radiation hazards caused by or stemming from the licenSing of
nuclear power plants. In turn, then, NEPA gave it control over any environ·
mental consequences stemming from such licensing. There being no necessary
correlation between those portions of a project which might pose safety
problems and those which might cause environmental degradation, we do not see
how the purposes of either the Atomic Energy Act or NEPA would be served by
attributing to Congress an intention to ban environmental review of a particular
aspect of a federally·licensed nuclear power project if that particular aspect did
not also pose radiation hazards.22 Congress painted with a broader brush than
that in enacting NEPA.

Cf. New Hampshire v. A.E.C., supra, 406 F. 2d at 175.
Dr. Buck indicates that, whatever may be said of the safety significance of the
transmission lines in Greenwood, no safety issues could arise concerning the location of a
railroad spur and an access road (see p. 324, infra). We are not as certain this is so; but we
need not discuss the matter here, for we place our decision on a different ground.
22 In Greenwood, we needed to go only so far as to hold that the Commission could
regulate the environmental consequences of those" aspects of the project which it could also
reach under its Atomic Energy Act jurisdiction. Thus, we did not have to reach the broader
question involved here. Nothing in the Greenwood opinion was intended to imply a beliefwhich we now expressly disclaim-that only those features of the plant involviIlg radiation
hazards are subject to NEPA's full reach.
20
21
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In this connection, it might be noted that nothing of any significance to the
issue before us appears in the two judicial decisions relied upon by our dissenting
colleague in support of his view of the limited nature of the changes brought
about by NEPA.23 In Kitchen v. FCC, 464 F. 2d 801 (D.C. Cir.1972), the claim
was that the FCC should have conducted an environmental review of the construction of a local telephone exchange. The Court of Appeals rejected that
claim on the ground that under the Communications Act such facilities did not
need the FCC's approval at al1.24 Since the FCC thus had no licensing jurisdiction whatsoever, there was no federal action involved in the construction or
operation of that facility and, consequently, NEPA did not apply. That is, of
course, not the case with the licenSing action involved here .
. The other decision relied upon, Gage v. A.E.C., 479 F.2d 1214,1220, fn.
19 (D.C. Cir. 1973), did no more than cite with approval the Kitchen statement
that NEPA does not mandate action that goes beyond an agency's organic jurisdiction. The court made this comment in connection with its discussion of the
problem of a utility's acquiring property prior to the time an application to build
a nuclear facility is ftled. As in Kitchen, no federal action was then involved; in
recognition of that fact, the court went on to indicate that "intervention to
prevent environmental harm from private and non-federal action * * * may very
well go beyond the AEC's organic power * * *.tt Ibid. There is no suggesion here
that purely private action is involved. That is, the applicants do not assert that
construction of service facilities directly attributable to a nuclear power plant
which is the subject of a pending application for a federal license represents
purely private action.2 5
The applicants also argue that the most NEPA permits the Commission to
do with respect to the environmental consequences in issue here is to consider
them in the overall cost-benefit balance. Under their view, apparently adopted
by the dissent here, the Commission is powerless to do anything about those
consequences unless they are so significant as to tip the overall balance against
the proposed plant. In other words, the Commission would be unable to do what
it can do in the radiological field i.e:, condition project approval on the altera-

2S

See p. 323 infra, and 8 AEC at 950.

24 Indeed,

the Court held that Congress had affIrmatively precluded the FCC from
exercising jurisdiction over local telephone exchange buildings. 464 F. 2d at 803.
25 The dissent's reliance upon the view (not necessarily valid) that there exists no organic
safety jurisdiction over the location of the road and spur carves the question too fmely. By
the same token, it could have been said that the principle-established by judicial decision
prior to NEPA-that there was no safety jurisdiction over the temperature of condenser
cooling water prevented its regulation under NEPA. That argument, we know, did not

.

~~

307

tion of any objectionable 'aspects' of the' proposal-and would instead be limited
to an up-or.down vote on the project as a whole.
,We addressed a sirnilar claim in Greenwood (8 AEC at 94445):
Nor is the Comniission's authority restricted, as the applicant would have it,
to voting the license up or down depending on whether the overall ,"cost/
benefit ratio" is tilted against the facility by the location of its transmission
lines. On the contrary, under NEPA, an agency is also obliged to minimize
to the extent reasonably practicable the environmental aftermath of its
actions. Environmental Defense Fund v. Corps of Engineers, 492 F. 2d
1123, 1135 (5th Cir. 1974); Environmental Defense Fund v. Froehlke, 473
F. 2d 346, 353 (8thCir. 1972); Council on Environmental Quality Guide·
lineS,40 CFR § 1500.2(b) (1974 rev.). As the District of Columbia Circuit
has succinctly put it:
" ,: '.'
'
~,

.

Clearly, it is' pointless to 'consider' envirorimental costs without also
seriously considering action to avoid them. [Calvert Cliffs, supra; '449
F. 2d at 1128.]
,

•

I

•

•

OJ;r own decisions reflect that 'uriderst~ndmg. We have held that NEPA
requires nuclear 'facilities to be designed to minimIze environmental harin to
the extent reasonably practicable before the final balance is struck.
cooling tower cases' are a clear ex~ple. We'have reiterated ifl those deci·
sions that the relative environmental merits and costs or'the various cooling
systems be evaluated for each facility to iitsure "that 'the optimum alterna·
tive may be selected" before "[f] inally" an ove'rall balancing' of costs and
benefits occurs ..•" Vermont Yankee Nuclear Power Corporation (Vermont
Yankee Nuclear Power Station), ALAB·179, RAI.74.2,'159, 175 '(February
28, 1974); Accord, Commonwealth Edison Company (La Salle County
Nuclear 'Station Uruts 1 and '2), ALAB.193; RAI.744, 423, '426·28 '(April
15, 1974); Cincinnati Gas and Electric Company (William if.' Zimmer
Nuclear Station), ALAB·79, 5 AEC 342 (1972), and ALAB-84, 5 AEC 372
(1972). It would overturn those decisions to rUle in this case that environ·
mental damage which can be avoided at reasonable cost is nonetheless per·
missible, provided only that the ultimate, 'overall cost/benefit ratio remains
result is, unwarranted; it would
favorable to, a nuclear plant. Such
devitalize NEPA. We are neither prepared nor empowered to inter that Act.
[footnote omitted].

The

a

,I,

,

"

"

"

,

In other ,words, the optimum alternative must be selected with respect to
each discrete aspect of a proposed n~clear project-whether it be the cooling
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system, the transmISSIon lines, or the traffic artenes at Issue here.26 It IS not
enough that the overall balance be favorable; beyond that, any enVIronmental
harm, even if not sufficIent to Justify rejection of the entire proposal, must be
nllnmuzed to the greatest extent possible conSIStent with other relevant
values. 27
We need add only that the case before us aptly demonstrates how total
disorder could follow if we were to adopt the limitations the applicants would
read mto the authority conferred by NEPA. The applicants would have it that,
even if it were suspected that construction of the proposed routes would lead to
SIgnificant envIronmental damage, the Comnusslon could neither tell them to
desIst nor condition the grant of a permit on the utilization of other available,
feaSible routes wIDch would aVOId or mitigate the environmental destruction.
Under then VIew they could proceed to construct the routes, subject only to the
Board's ultimately "conSIdenng" the adverse unpact of the routes at the heanng.
We mIght be able to comprehend-although we still could not accept-an
argument that the Board was powerless to conSIder such matters at all. But what
possible purpose would be served if they were to "consider" the damage caused
by already constructed routes? For example, after "consldenng" the matter the
Board might conclude both that SIgnificant, uredressable enVIronmental damage
attended the construction of the selected routes and that that damage could
'readily have been aVOIded by selection of an alternative. But, quite apart from
the Board's asserted lack of authority to do so, it would be too late to tell the
applicants to select other routes or to take whatever other steps mIght aVOId the
damage.

26 In saYlOg thIs, we do not mean to depart from the pnnclple, enuncIated 10 Consumers
Power Co. (Midland Units 1 and 2), ALAB-3S, 4 AEC 711 (1971), that as far as safety

matters are concerned "the efficacy of any subsystem cannot be determmed by an exammation of its technology alone but must be evaluated 10 terms of its lOterplay with other
components and subsystems." 4 AEC at 712. In the enVIronmental sphere as well, a deCISIon
concerrung the optimum alternative for a particular subsystem cannot JgIlore the relationshIp between that subsystem and other portions of the facility Changes whIch confer
enVIronmental benefits 10 one area have to be exammed for possible adverse enVIronmental
or safety consequences that mIght thereby be mcurred elsewhere.
2'7It IS surpnsmg that thIS pomt IS still 10 ISsue, for as long ago as Calvert Oi//,' it was
presumably laId to rest. There the court mdicated that NEP A requIres that an agency
conSider "alternative measures which mIght alter the cost-benefit equation" or, stated otherWIse, "all possible approaches to a particular project • which would alter the enVIronmental unpact and the cost-benefit balance'" that "alternatives must be conSIdered whIch
would affect the balance of values'" that "the pomt of the mdiVldualized balanclOg analysIs
IS to ensure that, WIth possible alterations, the optimally benefical action IS fmally taken;"
and that the CommISSIon must "conSIder alterations
whIch would further reduce
enVIronmental damage." 449 F 2d at 1114, 1123, and 1125.
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The applicants answer by suggesting that, if the damage were bad enough,
the Board might find that an otherwise favorable overall cost-benefit balance was
tipped against the proposed plant_ But it would be senseless in those circumstances to invoke the Board's power to tum down the proposal entirely_ For this
would mean that an otherwise acceptable plant would end up rejected because
relatively minor changes were not made at the appropriate time. And even this
drastic step would be unavailing, for the environmental harm would already have
been incurred, and needlessly so. Moreover, the upshot could well be that the
applicant would have to move to an alternative site less desirable for a nuclear
plant. And. service facilities, with their potential for causing environmental
damage, would still have to be built there. We decline to adopt an interpretation
ofNEPA which could lead to such absurd results.
B. Having seen how NEPA must be read, we tum to consider the meaning of
the Commission's implementing regulations. As noted earlier, the applicants
claim that by those regulations the Commission intended to reach construction
activity on an applicant's property only; the staff says that the locality of the
work is not determinative as long as the activity is fairly attributable to the
proposed facility.
Prior to the enactment of NEPA, the regulation in dispute ,here-1O CFR
§50.10-provided that no one could, without a construction permit, "begin the
construction of a production or utilization facility on a site on which the facility
is to be operated." 10 CFR §50.10(b). In that connection, the regulation
excluded from the definition of "construction"-and thus made it permissible to
conduct without advance approval-inter alia, "site exploration, site excavation,
preparation of the site for construction of the facility, including the driving of
piles, and construction of roadways, railroad spurs, and transmission lines." 10
CFR §50.10(b)(l).
In the years since NEPA was enacted, Section 50.10 has been modified by
the addition of several subsections. The first of those, subsection (c), indicated
that, notwithstanding what subsection (b) would earlier have permitted to take
place in advance of permit issuance, no one was to "effect commencement of
construction of a production or utilization facility * * * on a site on which the
facility is to be operated until a construction permit has been issued." While this
language was not significantly different in itself from that contained in subsection (b), the new subsection was important because it went on to derme "commencement of construction" broadly to include "any clearing ofland, excavation
or other substantial action that would adversely affect the natural environment
of a site." It thus had the effect of barming much of what had previously been
. permitted.2 8

2 8 Certain

very limited types of activity, not relevant here, were still permitted.,
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From this regulatory scheme, the applicants draw the following conclusions.
The pre-NEPA provision (subsection (b» should be read as banning only "onsite" activities. The applicants would define the . "site," for purposes of their
application and most others, as that contiguous area of land which the utility
company owns surrounding the reactor bullding.2 9 Under their view, the exception carved out of subsection (b) for transmission lines and transportation routes
was necessary only so that construction of those facilities could proceed on-site
as well as off. In the same vein, they say that the post-NEPA provision (subsection (c» should also be read as placing a ban only on "on-site" activity. For
present purposes, the only relevant change they perceive as brought about by the
Commission's implementation of NEPA was a ban, in advance of Commission
approval, on the previously-allowable construction of on-site transmission lines
and traffic arteries; they say such construction was permitted off-site both before and after NEPA.30
If all that we were called upon to do was act as grammarians parsing a
sentence, the applicants' reading of the relevant provisions of the regulation
might be found permissible. But when it comes to analyzing the Commission's
regulations-or those of any agency-context and purpose outweigh syntax. We
cannot disregard the fact that subsection (c) was designed to implement NEPA.
To be sure, it copied the "on-site" language from subsection (b). But that fact
need not be exalted. In view of the express exceptions set out in subsection (b),
the "on-site" language was not particularly important to the purposes to be
served by that subsection. We are unwilling to attribute any greater importance
to it as far as subsection (c) is concerned, particularly when to do so would put
the latter subsection on a collision course with NEPA.
There is another reason why the applicants' analysis is unacceptable. We can
perceive no reason why the Commission would have thought that Congress
intended it to deal severely with the environmental effects of transmission lines,

29 See

App. Bd. Tr. 27-28.
Building on this line of reasoning, the applicants are able to discount entirely, for
purposes of the issue presented here, the reference to construction of service facilities in the
recently-added SUbsection (e). That provision allows an applicant to perform certain construction tasks, prior to the receipt of a permit, upon the issuance of a so-called "limited
work authorization." An LWA can cover many types of service facilities, including roadways, railroad spurs, and transmission lines. This permission, the applicants explain, constitutes only another exception to the subsection (c) ban; because all that is banned there is
on-site activity, the permission in subsection (e) was necessary for, and extends only to, that
type of activity. As they see it, off-site construction of service facilities may be performed
without awaiting any Commission approval, even in light of subsection (e).
We pause to note only that the applicants' interpretation of subsection (e) would appear
to be correct, if they were right in their analysis of subsections (b) and (c). As we determine,
however, that is not the case.
30
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transportation routes and other service facilities on the plant ','site" but to
disregard those effects entirely once those facilities passed "off·site." Those
facilities do not change character at the "site" boundary-wherever that may
be 3 I-and there is no reason to suspect that Congress or the Commission would
wish that concern about, and conditioning of, their environmental effects stop
there either.
Thus, we must reject the applicants' position as inconsistent with NEPA and
must, if we fairly can do so, read ,the applicable regulation in a manner consistent with that Act.
1. It is quite possible that the drafters of subsection (c) inserted the words
"on a site on which the facility is to be operated" either unthinkingly (perhaps
because the same language already appeared in subsection (b)), or for descriptive
rather than limiting purposes. To be sure, we would ordinarily be reluctant to
view any portion of a regulation as superfluous. But experience teaches that in
earlier times Commission regulations were not always drawn with the precision
that might have been desired. And in any event some portion of the regulation
must be deemed surplusage, for subsection (b), already freighted with its "on·
site" limitation, also carries with it an exception for "procurement or manu·
facture of components of the facility." 10 CFR §50.10(bX2).32 As is im·
mediately apparent, those activities would not at all be expected to take place,
at least in the period prior to the issuance of a construction permit, on the
eventual site of facility operation. Therefore, if the ~'on·site", phraseology were
to be given the meaning attributed to it by the applicants, the exception would
become superfluous. Since we know the exception was intended to serve im·
portant purposes, it makes more sense to preserve it and treat the "on·site"
language as excess.
2. There is another permissible reading of Section 50.10 that would also
comport with NEPA. Nowhere does that regulation define either the term "site','
or the phrase "on a site on which the facility is to be operated." A number of
possible definitions come to mind, ranging from the relatively small area within
the plant perimeter fence, past the bigger areas included within the boundaries
of either the exclusion area or the contiguous property owned by the applicant,
all the way to the large area which encompasses all the land on which the plant
and its necessary accoutrements-including transmission lines and access ways-are
to be located.
Selection of a definition which would include that large area within the
"site" would be fully consistent both with NEPA and with the uniform practice

USee pp. 312.313,infra.
32 As Section SO.10(c)(2) reflects, the same exception remained in effect after the
implementation ofNEPA.
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the staff has followed in fulfilling what it sees to be its NEPA obligations? 3
Under this definition; service facilities would be viewed as "on·siie"in all in·
stances. Under the pre·NEPA regulations (subsection (b)), an applicant' was
allowed to construct them along their entire length in advance of a' construction
permit; post·NEPA, no portion can' be constructed without some form of
, Commission approval.34
I'
~
Such a definition would have an additional virtue. It would avoid the seem·
ingly irrational result of (1) permitting the Commission to be concerned about
the environmental impact of service facilities on the applicant's property-where
it :often will scarcely matter-while at the same time (2) precluding the Com·
mis,sion from doing anything about those facilities outside the applicarit's
' I:
property.:..where their impact is likety to be most offensive.
We need not select between 'one of the two permissible readings of the
regulation just discussed. For as far as the'issue before us here is concerned, both
of them result in the implementation of NEPA to the required "fullest extent
possible" and lead to the same result. Specifically,. under either reading the
regulations do not permit the applicants to proceed with construction of the
proposed railroad spu,r and access roads' in the absence of scrutiny by the
Licensing Board, which is free to consider whether the routes selected must be
rejected on the ground that environmental 'factors, considered in conjunction
with other relevant factors, indicate that a feasible alternative route is preferable.
,.'

.

In sum, by virtue of NEPA, the' Licensing Board has the authority both (1)
to explore the environmental impact of constructing the access road and railroad
spur; and (2) to decree, should the outcome 'of that exploration so warrant, that
authorization of construction of the nuclear plant be subject to environmental
conditions pertaining to those service facilities. Thus, the Board below correctly
concluded that the applicants are not legally entitled to build the road and spur
without a'!Vaiting Commission approval to do so.

m
, Our ruling does not mean that the applicants are remediless. On the con·
trary, there are at least three avenues of possible relief open 'to them. '
As we have alr~ady observed, their problem is that it may be some time'

UIn at least two of the suspension proceedings which followed in the wake of Calvert
Cliffs', both the staff and the licensing boards believed the Commission intended to reach
what the applicants would call "off·site" construction activity. See the starrs December 17.
.
1975 brief below • pp. 6·8.
54 See Part III. infra.
. .
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before they obtain a decision on their request for a limited work authorization.
When (and if) that decision is rendered in their favor, they could then begin
construction of the railroad spur and access·road. On the other hand, if they
could begin that work now, they assertedly could complete them at less cost
(owing to additional charges which will be incurred if they are not completed
before winter temperatures set in) and could mitigate delays otherwise expected
to affect completion of construction of the basic plant.
Assuming all this to be true, and that the environmental consequences of
constructing the routes are, in fact, insignificant, the following courses are open
to the applicants. The first is to seek an "exemption" under 10 CFR § §50.12
and 51.4. Those regulations allow the Commission to "grant such exemptions"
from its regulatory requirements as are authorized by law and in the public
interest. Although it is our impression that exemptions have been rarely granted
in recent years, if the applicants' cause is truly deserving, the Commission may
grant relief.
A second and perhaps better way to get the matter before the Commission
is through the "special circumstances" route. Under 10 ~FR §2.758, a party
may request that a particular rule or regulation "be waived or an exception
made" on the ground that "special circumstances * * * are such that application
of the rule or regulation * * * would not serve the purposes for which [it] was
adopted." The licensing Board must then determine, after considering the views
of the other parties, whether a prima [acie case for an exception has been made.
If it so finds, it does not grant the exception itself; instead, it certifies the matter
directly to the Commission for decision. The advantage this procedure has over
the "exemption" route is that the matter is presented to the Commission on a
fuller record accompanied by the views of the Licensing Board, which should be
most familiar. with the situation.
It may not, however, be necessary for the applicants to invoke either of the
foregoing extraordinary procedures. A third avenue of potential relief is suggested by the very regulation that has been under discussion in this opinion. In
implementing NEPA by promulgating subsection (c) to 10 CFR §50.10, the
Commission banned, in addition to what was already precluded by subsection
(b), "any clearing of land, excavation or other substantial action that would
adversely affect the environment of a site." While in many circumstances construction of transportation routes will "adversely affect the environment,,,35 it
is open to an applicant to attempt to demonstrate to the licensing Board that its
particular proposal will not occasion any such effects. If an applicant can do so,
either on summary judgment or after a hearing, it should be able to obtain a

3 S

Construction of transmission lines is even more likely to do so.
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ruling from the Board that it may proceed-of course at its own risk-in advance
of a ruling on the LWA.315 This procedure would avoid unnecessary delay; at the
same time it would both preserve the substantive values intended to be protected
by NEPA and afford the procedural protection of preventing construction until
a licensing board had the opportunity to scrutinize the applicant's proposal. 37
Needless to add, we intimate no opinion whether the applicants will prevail
if they invoke one of these procedures. The roads are open, however; whether
the applicants can travel them successfully depends on the strength of their case.

For the foregoing reasons, our prOvisional determination to direct certification is co~firmed and the rulings of the Licensing Board on the certified questions are affirmed..
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
liCENSING APPEAL BOARD
Margaret E. Du Flo
. Secretary to the Appeal Board

3 'We assume that the applicants could readily establish, as they would have to, that the
relative cost of the service facilities is so low, compared to the total cost of the project, that
there would be no such "commitment of funds and resources" as might "prejudice the
outcome of pending NEPA reviews." Allied-General Nuclear Services (Barnwell Separations
Facility), ALAB-296, NRCI-75!10 671,678 (October 30,1975).
3 'Each of the three procedures outlined would involve some sort of Commission or
licensing board scrutiny and approval of the applicants' proposal before construction was
allowed to go forward. Thus, even ifan "exemption" from or "waiver" of the Commission's
NEPA-implementing regulations were granted, the Commission would have fulfilled, in
another manner, its statutory obligations under NEPA.
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Mr: Rosenthal, dissenting in part:
The contrary conclusion of my colleagues notwithstanding; I' believe that
the relief which the applicants sought by their motion below was beyon'd the
power of the licensing Board to grant. As it has turned out .. however, the
disagreement among us on that question is without practical significance in the
present case. For I fully subscribe to Mr. Farrar's additional determination,
developed in Part II of his opinion for this Board, that in any event the appli·
cants were not entitled on the merits to the requested relief!' ThuS, irrespective
of how one comes out on the issue of Licensing Board jurisdiction to entertain
it, the applicants' motion was correctly denied.
In these circumstances, the're is a ready temptation merely to note my
dissent from Part I of Mr. Farrar's opinion and let it go at that. Because, however, the issue of the authority of licensing boards to enter orders of thddnd
applied for in this instance is of potentially recurring importance, an explanation
of why I cannot endorse my colleagues' reasoning on the point seems warranted.
1. The relief requested by the applicants below can be Simply stated: a
declaration by the Licensing Board that, wholly independent of the construction
permit proceeding-and of what might or might not be considered, determined
or ordered by the Board therein,""':, they may go forward at once with the
building of the railroad spur and access road. In asking for this relief, the applicants thought that they were seeking a declaratory judgment; they said just that
at oral argument before us. 2 And the other party participating on the issue, the
NRC staff, viewed the applicants' motion in precisely the same fashion. 3
I I also am in total agreement with Part III of Mr. Farrar's opinion, which suggests that
there are other avenues of relief available to the applicants if, as they claim, the construction
of the spur and road would have negligible environmental impact.
2CHAIRMAN ROSENTHAL: • • • I would like to ask you fust whether you agree that
the relief which was being sought was in the nature of declaratory relief.
MR. SILBERG: Yes, I would agree with that, Mr. Chairman.
MR. FARRAR: Mr. Silberg, are you agreeing with that because one of our earlier orders
characterized it as such, or would you reach that conclusion on your own?
MR. SILBERG: I believe I would reach that conclusion independently.
App. Tr. 5
'CHAIRMAN ROSENTAHL: • • • I'll start off, Mr. Gray, by asking you the same
question that I asked Mr. Silberg at the inception of his argument.
'Does the Staff regard the relief that's' being sought by the Applicant as being in the
-"
"
. ,
,,
nature of declaratory relief?
MR. GRAY: Yes, Mr. Chairman, the Staff dOes. In fact, I believe the Applicant's initial
motion to the licensing board was stated in the form 'of a 'motion for a determination that
the access road could be built or some such language that. ,,
'
CHAIRMAN ROSENTHAL: You regard 'that as being an application for declaratory
."
,"
relief?
MR. GRAY: In our answer to that motion,'we were the ones who so characteriied it as a
motion for declaratory relief.
'
,
. 0:'
'
App. Tr. 65.
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I would not have thought any different conclusion to be possible. My
colleagues have told the applicants, however, that in fact. they had not applied
for declaratory relief but, rather, for a "routine jurisdictional ruling."Specifically, according to my colleagues, "in substance the applicants have simply asked
the licensing Board to rule on whether its authority over the on-going licensing
proceeding extends to certain activities which are an incident of reactor construction" (emphasis supplied).
.
If this were an 'accurate representation of the substance 9f the applicants' .
motion, I would have little difficulty in accepting my colleagues' view that the
Licensing Board had jurisdiction to entertain that motion. Beyond question, a
determination by an adjudicatory tribunal on whether "it has been empowered
to pass upon a particular matter" is not normally regarded as a declaratory
judgment. Nor is there any room for serious doubt that a licensing board not
only has the authority but the duty to make such determinations if called upon
to do so during the course of the proceeding; i.e., to determine its own jurisdiction. See, e.g., Detroit Edison Co. (Greenwood Energy Center, Units 1 and 2),
ALAB-247, 8 AEC 936 (1974). But, with all due deference, I think that my
colleagues' characterization of what "in substance" is being sought here is far
Wide of the mark.
.
If all that the applicants had been interested in obtaining was a ruling by the
Licensing Board as to what issues would or could be entertained in the proceeding before it, there would have scarcely been a necessity for their motion. It
would have sufficed to raise the matter at a prehearing conference, the usual
forum for the shaping of the future course of an adjudicatory proceeding. In the
order which ordinarily follows such a conference, the Board could have been
expected to announce its determination on what would be considered at the
hearing; e.g., whether evidence would be received on the environmental impact
of the construction and/or utilization of the railroad spur and access road (and,
if so, for what purPose). Needless to say, such a determination would have been
purely interlocutory in character; viz, it would have been subject to alteration at
any subsequent time before rendition of the initial decision were the Licensing
Board to have second thoughts about its correctness.
.
The applicants obviously wanted more, however, than. the "routine jurisdictional ruling" which they could have obtained through the ordinary prehearing procedures and which would have simply governed-unless subsequently
changed-the course (and possibly the outcome) of the construction permit
proceeding. As earlier noted, the object of their motion was to obtain an order
which conferred a formal Licensing Board bleSSing upon their proposal to embark immediately upon construction of the railroad spur and access road in total
disregard of the adjudicatory proceeding and whatever might be decided therein.
Unlike a prehearing conference order defining on an interlocutpry basis the
jurisdictional limits. of the inquiry to be made during and as a part of the
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proceeding, such an order would have had all the attributes of finality. For once,
under the green light provided by the Licensing Board, the spur and road had
been built, as a practical matter there would have been no longer any opportunity for Board reconsideration.
But it is not simply the interlocutory order/final order dichotomy which
illumes the difference between (1) requesting the Licensing Board to determine
its jurisdiction for the purposes of deciding what issues can and will be con·
sidered by that Board; and (2) seeking a declaration on what an applicant is or is
not free to construct without advance Commission approval. This Board's
opinion reads as if, in calling upon the LicenSing Board to give them a carte
blanche to build the spur and road now, the applicants were in reality asking
that Board to rule that it was not empowered to consider the environmental
impact of those activities during the course of the proceeding. The applicants
have made it clear, however, that they were not looking for such a determination
at all. Rather, conceding the jurisdiction of the Licensing Board to inquire into
associated environmental effects and to deny a construction permit based upon
its evaluation of those effects, the applicants argue that nonetheless they are
entitled to build the spur and road immediately because the Licensing Board
assertedly cannot impose any conditions relating to them on any limited work
authorization or construction permit which might be authorized. True enough,
for the reasons set forth in Part II of Mr. Farrar's opinion, this position has been
rejected on the merits; i.e., a majority of this Board has determined that the
Licensing Board is clothed with the authority to order the inclusion of such
conditions if found warranted on the basis of the evidence of record. But the
fact still remains that neither in form nor in substance were the applicants in
search of merely a jurisdictional ruling of the kind often made by courts and
administrative tribunals early in the proceeding for the limited and exclusive
purpose of defining the outer bounds of what would be entertained as the
evidentiary hearing moved forward. 4
~
These considerations lay bare the fallacy in the ultimate analysis of my
colleagues which leads them to the conclusion that "a declaratory order * * * is
simply of a different breed than is what is sought here." They acknowledge,
indeed stress, that the traditional function of declaratory relief is to enable one
"to discover," without the necessity of "acting at its peril," whether ,"a pro·
posed course of conduct violated the law." And they do not, as they cannot,
4Precisely that type of ruling was involved in Greenwood, ALAB·247, supra. The
Licensing Board was there called upon to 'decide only whether it had jurisdiction (1) to
consider, during the course of the proceeding, the environmental effects of "offsite" trans·
mission lines associated with the proposed nuclear plant; and (2) to impose, in its initial
decision, conditions concerning the routing. design and construction of such lines. No issue
was raised (or declaration sought) respecting the right of the applicant to commence build·
ing the lines without regard to the licensing proceeding or its outcome.
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dispute that this is precisely what the applicants wished to accomplish by their
motion here; i.e., to "discover" before "acting at [their] peril" whether the
building of the railroad spur and access road would ''violate the law." Nonetheless, my colleagues say, the motion did not seek declaratory relief because it was
flIed "in an ongoing proceeding already initiated by the Commission '" '" '" to
test the tribunals' jurisdiction" and was, therefore, "no more than an administrative counterpart to a motion to dismiss or for partial summary judgment for '
want of subject matter jurisdiction." As has been seen, however, this characterization is simply wrong-once again, although flIed (improperly as I see it) in the
licensing proceeding, the motion did not seek any relief in that proceeding (by
way of partial summary judgment or otherwise) but rather a declaration of the
applicants' rights outside of the proceeding.
.
2. For the foregOing reasons, I continue unpersuaded that we should treat
the applicants' motion as being anything other than what both parties themselves deemed it to be-an application for declaratory relief on an issue not
required to be determined in the course of a proceeding convened to decide
whether, when and on what terms a construction permit or limited work
authorization should issue. I now tum to the question whether the Licensing
Board had the power to entertain it.
a. That, particularly in light of the express provisions of 5 U.S.C. 554(e), the
Commission is authorized to grant declaratory relief hardly requires extended
discussion.s Nor need I pause long to consider whether it is only an abstract
declaration that is being sought by the applicants here; manifestly, the ruling
they request is more than that, for it would determine "a 'right or obligation' so
that 'legal consequences' will flow from it '" '" "'." Pennsylvania R. Co. v. United
States, 363 U.S. 202, 205 (1960).
But, as both of the parties before us recognize, it does not necessarily follow
that the licensing boards have the power to enter declaratory orders. Those
boards-and the appeal boards as well-have only such jurisdiction as the Commission has seen fit to confer upon them. Public Service Co. ofIndiana (Marble
Hill Nuclear Generating Station, Units 1 and 2), ALAB-316, NRCI-76/3 167,
170 (March 3, 1976).6 Thus one must look to see whether the Rules of Practice
(the font of the boards' powers and duties) contain either explicitly or implicitly
a delegation of the Commission's declaratory order authority.
No one seems to dispute
absence of an express delegation. Moreover, a

the

SSee e.g., Frozen Food Express v. United States, 351 U.s. 40, 44 (1956); Boston &
Maine R.R. v. United States, 358 U.s. 68, 70 (1958); Weinberger v. Hynson, Wescott &
Dunning, Inc., 412 U.s. 609, 624, 627 (1973).
6 In its January 7 order (at fn. I), the Licensing Board suggested that its authority to act
for the Commission in licensing proceedings has a statutory foundation (I.e., the Administrative Procedure Act) and consequently "unless limited by regulation, is coextensive with
Commission authority." I cannot accept this analysis, and my colleagues do not appear to
do so either. In my view, the APA cannot be read as independently conferring jurisdiction
upon licensing boards to grant any form of substantive relief on behalf of the Commission.
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close .examination of the Rules of Practice in their entirety has uncovered, apart
from Section 2.718, no provision which even arguably might represent. an
implicit delegation. Attention must focus, therefore, on the reach of the" conferral upon licensing boards in subsection (1) of that Section of the power to
take' "any * * * action consistent with * * *lsections 55}-558 of title 5 of .the
United States Code"-i.e., the Administrative Procedure Act .
. '" In relying upon this grant of authority, the applicants point to the undeniable fact that the declaratory orders provision in 5 U.S.C. 554(e) falls within
"sections 551-558 of,title 5 * ~ ~." Accordingly, it is said, "there can·be no
question that the Commission's delegation to the Licensing Board includes
authority to .issue declaratory orders." I do not, however, share the applicants'
confidence in that regard .
. Subsection (1) cannot be viewed in isolation but rather must be read in
conjunction with the first paragraph of Section 2.718. It there appears that all of
the powers enumerated in Section 2.718, including those set forth in subsection
(1), are conferred upon the licensing boards in aid of the discharge' of their·
"duty to conduct. a fair and impartial hearing according to law,. to take appropriate action to avoid delay, and to maintain order": viz,.a licensing board
"has all powers necessary to those ends, including the powers to * * *"
(emphasis supplied).'
The applicants insist that the phrase "to avoid' delay" was intended to
encompass delay not merely in the conduct of the adjudicatory proceeding but,
as well, in the construction of the facility. Although my colleagues decline to
pass upon that assertion, in my judgment it can be dismissed out of hand. In
context, it seems perfectly plain that Section 2.718 has reference to delays in
the progress of the hearing and the disposition of the matters in adjudicationand that alone.
.
It is just as apparent to me that the entry of a declaratory judgment that the
applicants may construct their .railroad spur and access road without first obtaining Commission approval would not expedite the course of the proceeding
one iota. Indeed, I fail to see what possible effect the building of,the spur or
road now-rather than later-could conceivably have on any aspect of the proceeding. The majority observes that, if the issues are narrowed before the hearing
commences, time may be saved. That is doubtless so. But it is also quite beside
the point here. First of all, as previously noted, the applicants are not seeking a
ruling, by way of declaratory order or otherwise, which would have the effect of
taking out of the proceeding issues relating to the environmental impact of the
spur and road.' Secondly, it is always open to a licensing board to render an
I"

'My colleagues suggest that nonetheless the completion of the hearing might" be
accelerated by a Licensing Board determination that it lacked the authority to condition the
building of the railroad' spur and access road. This suggestion ignores reality. If (as the
applicants concede) the LicenSing Board must in all events fully explore the environmental
impacts of the spur and road, little if any time would be saved by a declaration that the
evidence adduced could not be used to impose license conditions.
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order indicating what issues will be considered without, at the same time, getting
into the matter of whether the applicant may engage in certain construction
activities while the proceeding is still in its infancY.8
b. I am thus constrained to conclude that, as now written, the Rules of
Practice do not affl11llatively delegate to licensing boards the power to issue a
declaratory order of the type here involved. Both the applicants and the staff
suggest, however, that there are "compelling practical reasons why the licensing
boards should nonetheless be deemed to have the authority to grant declaratory
relief. The applicants point out, for example, that if such authority is lacking,
the only procedure available to persons in their position would be the filing of
an application for a declaratory order directly with the Commission (through its
General Counsel). Under this procedure, the Commission would be compelled to
rule on the legal issue presented by the application without the benefit of a prior
analysis of the issue by licensing and appeal boards (in addition to the General
Counsel).9 In its brief, the staff emphasizes still other factors:
First of all, as in the Greenwood case, the issue of whether the Commission
has regulatory jurisdiction over the proposed off-site construction activities
could easily have been properly raised by the Staff or the Intervenors before
the licensing Board if they had proposed any license conditions pertaining
to these activities. Second, if the Commission in the exercise of its authority
under 5 U.S.C. §554(e) found it necessary to resolve factual issues (such as
whether the off-site construction would still be undertaken even if the
proposed facility were not approved) before passing on the jurisdictional
question, it would appear appropriate to have the licensing Board presiding
over-and thus most familiar with-the pending application undertake that
task. Finally, the avoidance of dual forums adjudicating closely related
factual issues is in accordance with long-followed principles of judicial efficiency.

• Stated otherwise, assuming my colleagues were right that it would expedite the hearing
to do so, a licensing board could always issue an order respecting its jurisdiction to impose
license conditions without going on to "declare that the applicant is free to start building
immediately. In this connection, it should be noted that, in order to make that declaration,
the Board would have to do more than decide that no license conditions could be imposed.
It would also have to conclude that, if no license conditions are possible, the result is that
the applicants may start construction. I call attention to this fact only because my
colleagues appear implicitly to assume that a determination by the Licensing Board that it
lacked jurisdiction to impose conditions on the construction permit bearing upon the spur
and the road would have been of itself the desired determination that construction of them
may start at once.
'The applicants also note the absence of an established procedure for obtaining the
views of all other interested persons on the merits of a request for a declaratory order filed
with the General Counsel. But nothing would stand in the way of the General Counsel
soliciting, on the Commission's behalf, the submission of such views.
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These are all cogent observations. But whether they pennit us to imply
powers in licensing boards beyond those having a derivation in the Commission's
regulations is quite another matter. l OWe do not have the freedom to broaden
the delegations contained in Commission regulations to effect what we might
think to be sound policy. That is the Commission's province. Consequently,
appropriate Commission action is required before licensing boards may begin to
issue declaratory orders having no necessary tie to that discharge of their
assigned function of deciding whether, when and on what terms a nuclear permit,license or authorization may issue.

In my view, then, the licensing Board should have denied the applicants'
motion for want of jurisdiction to grant the relief requested therein. Under this
view, it would have been unnecessary for either the licensing Board or ourselves
to reach the question of the entitlement of the applicants to build the railroad
spur and access road in advance of Commission approval. But since my
colleagues think that that question was properly before the Licensing Board and
thus is properly before us, yet do not agree between themselves on how it should
be answered, I have been left with no choice other than to consider it myself. As
earlier noted, I join Mr. Farrar in his conclusions that (1) Commission approval is
required and (2) the applicants have means at their disposal for obtaining that
approval before the issuance of a limited work authorization should they be able
to establish that the construction of the spur and the road would entail no
consequential environmental impact. My agreement extending as well to the
entirety of the thorough and persuasive analysis of NEPA and the pertinent
Commission regulations in Parts II and III of his opinion, there is no occasion to
add any words of my own on the subject.
I GIn view of United States v. King, 395 U.s. 1 (1969), I cannot accept the view of my
colleagues that, because the Licensing Board would have been empowered (indeed required)
to decide the question of Commission jurisdiction over the construction of the railroad spur
and access road had a party proposed a license condition pertaining to those activities, it
necessarily follows that that Board must be deemed to have the inherent power to decide
the question in a declaratory relief context. The issue in King was whether the Court of
Claims, which concededly could have entertained the plaintiff's grievance in a suit for a ,tax
refund had he flied a timely claim for such a refund, possessed jurisdiction to grant relief on
that grievance by way of a declaratory judgment instead. In answering this question in the
negative, the Supreme Court held that neither the Court of Claims Act nor the Declaratory
Judgment Act of 1934 conferred declaratory judgment jurisdiction on the Court of Claims.
395 U.S. at 2-5. So too here, as I have shown, no Commission regulation confers that
jurisdiction upon licensing boards.
My colleagues' attempt to distinguish King is unavailing. As I have already pointed out,
the Board below was not asked merely to rule on its subject matter jurisdiction under
NEPA-a ruling which could have been made without at the same time declaring the right of
the applicants to commence construction.
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Dr. Buck, dissenting in part:
I agree with the discussion in Part I of Mr. Farrar's opinion which concludes
that both the Licensing Board and we are clothed with the requisite delegated
authority to determine the question raised by the applicant-whether that
authority be denominated as a ruling on subject matter jurisdiction or as the
granting of declaratory relief. I would only re-emphasize that the situation here
under review is one affirmatively calling for the Licensing Board to exercise that
authority. As to Part III of Mr. Farrar's opinion, I agree in theory that all of the
outlined methods of procedure could produce the end result which I believe is
called for, but I seriously question the practicality of the first two procedures
outlined. On the merits, however, I disagree with my colleagues' views expressed
in Part II of Mr. Farrar's opinion as to both the mandate of NEPA and the
dictates of the Commission's implementing regulations. Given the existing record
of this proceeding, I conclude that the applicants should be free to begin construction of the off·site portions of their proposed access road and railroad spur,
and that neither NEPA nor the Commission's regulations would preclude them
from doing so.
.
1. I have previously had occasion to express my views as to the limited
scope of the licensing jUrisdiction conferred by the Atomic Energy Act. Detroit
Edison Co. (Greenwood Energy Center, Units 2 and 3), ALAB·247, 8 AEC 936,
947·51 (1974) (dissenting opinion). As I there pointed out, the National Environmental Policy Act (NEPA) did not expand that jurisdiction, although it did
broaden the scope of the Commission's regulatory review of subjects within that
jurisdiction.ld. at 950; Kitchen v. F.C.C., 464 F. 2d 801 (D.C. Cir. 1972);1
Gage v. A.E.C., 479 F. 2d 1214, 1220 n. 19 (D.C. Cir. 1973). I emphasized,
however, that NEPA did require consideration by the Commission in impact
statements (and in associated adjudicatory licensing proceedings) of the environmental effects of a Federal action, even though the Commission might itself lack
the authority to impose conditions to mitigate those effects. 8 AEC at 950·51.

I My colleagues attempt to distinguish Kitchen on the ground that the facility in
question there (a local telephone switching station) did not need Federal regulatory
approval and for that reason was not subject to NEPA review requirements (supra, p. 307).
The contention had been made that the switching station was an integral part of a
telephone "line" which was subject to Federal regulation; but the court indicated that,
irrespective of whether this were so, and despite the alleged adverse impacts of the switching
station, construction of that station need not undergo a NEPA review since it was beyond
the FCC's primary regulatory jurisdiction. In like manner, the location of the road and
railroad here are subjects beyond the NRC's primary jurisdiction. The environmental effects
of the road and railroad stem from the licensing of the nuclear facility no more than the
effects of the switching station stemmed from the presence of the telephone "line." In my
view, the situations are quite comparable.
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In Greenwood. the majority's conclusion-with which I disagreed"":was that
the location of transmission lines was subject to regulation by the Commission as
both a safety and an environmental matter. Accepting that result as a starting
point for my analysis of this case, I conclude that the Greenwood reasoning is
inapplicable here and that the location of the Wolf Creek access road and railroad spur is beyond the Commission's regulatory authority.
In particular, those subjects are not dealt with by any of the Commission's
generic safety regulations and, on the facts of record here, appear to raise no
safety issues. Cf. Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power
Station), ALAB-161, 6 AEC 1003, 1010 (1973); Citizens for Safe Power v.
NRC, 524 F. 2d 1291, 1299·1300 (D.C. Cir. 1975). Nor are the ' road and
railroad proposed to be used for any purpose in which their location might be
subject to a safety review. The location of those facilities will therefore not be
subject to the Commission's safety surveillance. That being so, the Commission's
NEPA review responsibilities will be strictly limited: the Commission will be
expected to assess the environmental impacts of the road and railroad (to the
extent these impacts are a result of 'the license application) and to factor any
such impacts into the overall cost·benefit balance for the facility. It cannot
direct that the road or railroad be routed through a particular location, although
it can deny the license (if appropriate) on the basis of their environmental
impacts.
My colleagues apparently recognize that the safety rationale of Greenwood
would not support the exercise of regulatory authority over the location of the
access road and railroad spur, for they essentially abandon that rationale. They
would extend the Commission's regulatory authority to every source of an environmental impact attributable to the construction or operation of the facility,
whether or not within the Commission's primary jurisdiction. This view necessarily rejects the holding in Kitchen (as well as Gage) and, in my view, is erroneous.
2. Given the limited review function which I view as governing'with respect
to the road and railroad, the question presented is whether the commencement
of construction of facilities of this type must await the award to an applicant of
construction permit or a limited work authorization (LWA), either as a general
matter or on the present record for the Wolf Creek facility in particular. While I
need not here ,spell out a general rule for application in every case, I conclude
that there is no general bar to the carrying on of every activity associated with a
nuclear facility prior to the completion of the NEPA review of a facility,2 and
that, on the record of this case, construction of the railroad spur and access road
need not await the LwA or construction permit.

2 In fact, some off·site activities are specifically allowed-e.g. construction of long-lead
items such as the pressure vessel. 10 CFR §50.10(c)(2).
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a. By their terms, the Commission's regulations only prohibit pre-construction permit ofLWA construction "on a site.,,3 10 CFR §50.10(c}. Further, they
specifically permit construction of access roads and railroad spurs (whether off
or on-site) after receipt of an LWA. 10 CFR §50.10(e}(I}(i} and (iv). But they
do not specify whether off-site activities not specifically precluded by Section
50.1O{c} may be undertaken. For the answer to that question, we must examine
the mandates ofNEPA, which the regulations in §50.10(c} were promulgated to
implement. 37 F R 5745 at 5746 (March 21, 1972).
NEPA contemplates the review by Federal decision makers of the environmental impacts of proposed Federal actions prior to the taking of such actions.
Calvert aiffs Coordinating Committee, Inc. v.AEC, 449 F. 2d 1109,1114 (D.C.
Cir. 1971). A "rule of reason" governs the extent of detail of this environmental
review. Scientists' Institute for Public Information, Inc. v.AEC, 481 F.2d 1079,
1091-92 (D. C. Cir. 1973); see also Carolina Environmental Study Group v. U.S.,
510 F. 2d 796, 800-01 (D.C. Cir. 1975). And where the scope of 'Federal
action with respect to a given subject is limited-whether by jurisdictional or
other constraints-the Federal agency need do no more than take a "hard look"
at the ,environmental consequences of that action. Aberdeen & Rockfish R. Co.
v.S.C.R.A.P., 422 U. S. 289,45 L. Ed. 2d 191,217 (1975).
Given the limits of its jurisdiction over off-site access roads and railroad
spurs, and the lack of a regulatory bar to fheir construction prior to an applicant's receipt of'a 'construction permit or LWA, a "rule of reason" approach
would appear to permit such construction in appropriate circumstances.
b. Whatever may be the limits to the circumstances in which construction of
access roads and railroad spurs may be started prior to Hie award of a construction permit or LWA, the situation presented here is one in which such commencement of construction should not be foreclosed. The applicants have
presented information concerning the environmental effects of the road and
railroad in their Environmental Report (see §4.1.1, at pp. 4.1-3 and 4.1-4). The
staff in its FES reviewed and evaluated this information (§§3.9.l and 3.9.2) and
' ,.
concluded as follows (§4.1.4):
Since the plant area itself is very close to a major highway, the access road
will be short and its impact inSignificant. A new railroad spur will be con'It is unfortunate that the Commission's regulations fail to derme the term "site." A
term as central to operative regulations as is this one should be delineated with some
precision in order to provide at least minimal guidance as to the scope of the regulations.
But I am dismayed at the expansive and amorphous meaning which the majority under one
of its alternative views would apparently accord the term (supra, pp. 312-313): Absent any
dermition' of the term, I would at least seek to ascertain its "plain meaning." Under the
majority's interpretation, however, anything connected with a project which the regulators
at any particular time believe to be deserving of regulation can be deemed to be "on site."
Not only is this not the plain meaning of "site"; there'is no warrant anywhere in the
regulations for interpreting the term in this marmer.

325

structed from the Missouri Pacific Railroad northwest to the plant site. The
total area disturbed by the spur will be approximately 150 acres.
No party to the construction-permit proceeding has raised any issue with respect
to the access road or railroad spur or has objected to the proposed location of
the road or railroad (and the time for doing so absent a showing of good cause
has long since passed). Indeed, no party has even expressed any interest in raising
such an issue. That being so, the only way the record of this proceeding could
lead to a recommendatiori by the Board to relocate the road or railroad (on pain
of construction-permit denial) would be for the Board itself sua sponte to undertake development of the record on these matters. There is nothing in the present
record of which I am aware which would reasonably cause it to do so.
The Board will, of course, have to factor any environmental impacts of the
access road and railroad spur into its final cost-benefit balance. On this record, I
see little likelihood that doing so could have any affect on that balance, much
less tip it one way or the other. Moreover, there is nothing to suggest that,ifa
construction permit were to be denied, the railroad could not be remove~,
assuming the site were not to be used for another purpose requiring a railroad;
(The access road construction involves improvements to an already existing road;
if the permit were denied, the improved road could remain without any more
impact than the existing road.) Given these considerations, there appears to be
no practical reason why construction of the access road and railroad spur should
await the award of a construction permit or an LWA.
NEPA requires an FES to be prepared as part of the Commission's environmental, review of a propsoed licensing action, and it requires the FES to
"accompany the proposal through the existing agency review processes." 42
U.S.C. 4332(2) (C). That process includes the Licensing Board hearing. For that
reason, before construction of off-site railroad spurs or access raods commences,
the Board should be permitted to review such construction and evaluate its
potential effect on the fmal cost-benefit balance. The motion fIled by the applicants here is an appropriate method for achieving just that result. The Board has
jurisdiction to consider such a motion and, in appropriate circumstances (such as
appear to exist here), to rule that construction of the road and railroad will not
materially alter the cost-benefit balance of the' project. In that way, it will have
taken the requisite "hard look" at the environmental consequences of the road
and railroad.
Such a procedural framework serves to preserve all of the environmental
goals sought by NEPA, yet will prevent an unswerving and unthinking adherence
to procedural niceties from imposing an unreasonable and unwarranted delay on
activities which in any event are not likely to be modified by the yet incomplete
NEPA review.
3. I do not read my colleagues' opinion as taking any different view on the
likely outcome of the NEPA review, or on the desirability here of permitting
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construction of the access road and railroad spur to begin. Indeed, they suggest
that there are three avenues which the applicants might follow to achieve the
result they seek.
'
First, they advance the possibility of an exemption from the LWA requirements. As now structured, however, the exemption provision represents only a
theoretical solution and does not constitute a practical way to achieve the result
of permitting certain activities to begin-consistent with environmental standards-prior to the completion of the full environmental review. Under 10 CFR
§50.12, any exemption must be granted by the Commission itself; the authority
has not been delegated. This in itself may be a time-consuming procedure, since
the Commission would have to establish a method for developing a factual
record to determine whether the standards for exemptions had been satisfied.
Moreover, the Commission itself has expressed the view that it will grant
exemptions ''sparingly and only in cases of undue hardship." 39 FR 14506,
14507 (April 24, 1974). Could a delay of several months in the commencement
of construction ever be deemed an "undue hardship?"
,
The Commission's policy concerning the granting of exemptions may well
have been developed in a context far different from that presented here. But
before the exemption route can be viewed as a realistic means available to permit
such activities as are here in question, it is clear that the exemption authority
must be significantly modified. At the very least, more precise standards should
be delineated and the authority to grant exemptions (at least of the type here in
question) should be delegated to Licensing Boards, subject to normal review
p'rocedures.
'
Next, my colleagues suggest utilization of 10 CFR §2.758, under which a
party may request a waiver of or exception from a regulation on a "special
circumstances" basis. Here, the Licensing 'Board would develop a factual record;
but as in the case of the currently existing exemption provision, this route would
require approval by the Commission itself, a process which is time consuming
and thereby likely to frustrate its effective use.
Finally, the majority's third sugg~stion, while somewhat tentative, in effect
would be consistent with the procedure which I have discussed in detail and
sanctioned earlier in my opinion. The majority's rationale for endorsing that
procedure varies from that which I have set forth. Because of the circumstances
which I have outlined, however, the case for utilizing this approach is considerably more persuasive than the majority's opiriion would suggest.

In short, I conclude that the applicants here should be free to commence
construction of the off-site access road and railroad spur during the pendency of
the further proceedings mvolving their application for an'LWA and construction
permit. Any such construction would, of course, be entirely at the risk of the
applicants.
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DECISION

April 14, 1976
On March 12, 1976, the Licensing Board granted thirteen petitioners leave
to intervene in this proceeding convened to consider Public Service Company of
Indiana's application for pennission to construct Units 1 and 2 of the Marble
Hill Nuclear Generating Station. The applicant appeals from the Board's grant of
intervention to two of those petitioners, the Louisville Water Company (a
private corporation) and the Citizens Energy Coalition. 1 It contends that the
Water Company's petition was inexcusably late and fails to assert a cognizable
contention and that the Coalition, as 'a corporate entity, has no standing to
represent the interests of its members.
I

The Water Company withdraws water downstream on the Ohio River from
the discharge of the proposed nuclear facility, which water it then supplies to
the citizens of Louisville for drinking purposes. In this context, we agree with
the Licensing Board that the Company's challenge to the adequacy of the ap·
plicant's proposed systems for monitoring that discharge states a sufficie'nt con·
tention. We, believe that the Board was equally correct in ruling that the Com·
pany's tardiness in ftling its intervention petition three months late should not
bar its participation. The Company has a "clearly cognizable interest" in the case
as a mUnicipal water supplier, there is a lack of other means adequate to protect
its interest, it is uncertain that other parties can-or will-protect that interest,2
and the hearing is by no means imminent. See 10 CFR §2.714; Nuclear Fuel
Services, Inc. (West Valley Reprocessing Plant), CLI·754, NRCI·75/4R, 273
(1975).

I Also allowed to intervene were the State of ,Indiana; The Plan Commission and Board
of Zoning Appeals of Jefferson County, Indiana; The Board of Commissioners of Jefferson
County, Indiana; the City of Madison, Indiana; Saluda Township in Jefferson County,
Indiana; Mr. Jeff Talent; Save the Valley. Inc.; Save Marble Hill; Knob and Valley Audubon
Society of Southern Indian .•• ;assafras Audubon Society; and the Commonwealth of
Kentucky Department for Natural Resources and Environmental Quality.
2 The Commonwealth of Kentucky. a party which could be expected to take a position
similar to the Water Company's, states in a brief to us "that the interests of LWC's water
users are of a sufficiently special and unique character as to justify separate intervention by
LWC," and discounts the suggestion that the Company's interests are adequately
represented by any of the other existing parties.
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II

Applicant's dissatisfaction with the Energy Coalition's petition boils down
to two things. First, it complains that the "interest" of this intervenor can not
be established by reading the affidavits of its member alone, but only by con·
sidering them jointly with that of the Coalition's director. We agree with" the
staff that the applicant's objection is one which elevates form over substance.
The Commission's rules are satisfied by the contents of the several verified
petitions which, read together, fairly allege that Coalition members live in
reasonable proximity to the site of the proposed facility and fear that their
health, safety and property interests may be adversely affected by its operations.
The second objection stems from the fact that the Coalition is a corporate"
entity. Because of this, the applicant contends that the Coalition may not
represent the interests of its members in this proceeding without showing that its
corporate interests are also adversely affected, a shOWing it has not made. The
applicant invites our attention to NRDC v. EPA, 507 F.2d 905, 908·11 (9th Cir.
1974), as an appellate decision assertedly supporting its position.
The applicant acknowledges, as it must, that in Sierra Qub v. Morton the
Supreme Court said that "[i] t is clear that an organization whose members are
injured may represent those members in a proceeding for judicial review," 405
U.S. 727, 739 (1972), and that in Warth v. Seldin the Court further observed
that "[ e] ven in the absence of injury to itself, an association may have standing
45
solely as the representative of its members," 422 U.S. 490,511,
L.Ed.2d 343, 362 (1975). But the applicant insists that those statements are
dicta, not holdings, and that we therefore need not follow them. It urges that,
instead (Br. p. 7), we "adopt the approach suggested by the Ninth Circuit in
NRDC v. EPA, supra, and hold that a corporation cannot claim standing to
represent its members unless it first establishes a cognizable injury to its own
. corporate interest." Even if we accept arguendo applicant's conclusion that the
quoted Supreme Court pronouncements are dicta, we are inclined to the view
that a word to the wise from that source is sufficient.3

Affirmed.
It is so ORDERED.

FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. Du Flo
Secretary to the Appeal Board
3 In any event, the "approach" which the applicant sees In the Ninth Circuit's decision In
NRDC v EPA is itself dictum. In that case, the court of appeals carefully noted that the
petitioning corporations had not alleged Injury from the actions complained of "either for
themselves or, In representative capacities, for their Individual members" 507 F.2d at 910,
fn.6.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-323

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chainnan
Michael C. Farrar
Richard S. Salzman

In the Matter of

Docket No. 50-346A

THE TOLEDO EDISON COMPANY et al.

(Davis-Besse Nuclear' Power Station~ Unit 1)
The Appeal Board affinns (on referral) the ruling of the licensing Board
that the operating license for the Davis-Besse Nuclear Power Station, Unit 1, is
not "grandfathered" by the tenns of Section 10Sc(8) of the Atomic Energy Act,
42 U.S.C. §213S(c) (8) that is, an operating license for that unit cannot issue
until antitrust review has been completed.
RULES OF PRACTICE: CONSTRUcTIoN
A provision of a statute which appears to be ''unambiguous'' and whose
meaning is "plain" as a result of grammatical analysis should not be applied
without first viewing that provision within the context of the entire statute and
its legislative history to insure that the "plain meaning" reflects the actual
legislative intent and policy.
ATOMIC ENERGY ACT: 'GRANDFATHER CLAUSE'
Section lOSc(8) of the Atomic Energy Act, the 'grandfather clause,' waives
pre,licensing antitrust review in two situations only: first, for a construction
permit applied for before December 19, 1970, and, second, for an operating
license in certain circumstances where a construction pennit for that facility had
been issued before December 19, 1970.
Mr. Gerald Charnoff, Washington, D.C., argued the cause
for the applicants, The Toledo Edison Company et al.; with
him on the brief were Messrs. Wm. Bradford Reynolds, Jay
H. Bernstein and Robert E. Zahler, Washington, D.C.
Mr. David C. Hjelmfelt, Washington, D.C., argued the cause
for intervenor, the City of Cleveland; with him on the brief
were Messrs. Reuben Goldberg, Washington, D.C., James B.
Davis and Robert D. Hart, Cleveland, Ohio.
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Mrs. Ruth Greenspan Bell, Washington, D.C., argued the
cause for the Attorney General of the United States; with
her on the brief was Mr. Steven M. Chamo.
Mr. Roy P. Lessy, Jr., argued the cause for the Nuclear
Regulatory Commission Staff; with him ~n the brief were
Messrs. Joseph Rutberg, BenjaminH. Vogler, and Jack R.
Goldberg.

DECISION
'ApriI14,1976
Opinion of the Board by Mr. Salzman, in which Mr. Rosenthal and Mr.
Farrar join•.
I

1. Background. When Congress amended section lOSe of the Atomic Energy
- Act in 1970 to require the Commission to consider the antitrust implications of
nuclear power plants before licensing their construction or operation,!' it
included among those amendments a "grandfather clause," section 10Sc(8), 42
U.S.C. §2l3S{c) (8). Under that clause, certain applications for construction
permits and operating licenses could be granted even though their antitrust
review was incomplete (subject to the proviso that if the review later disclosed
adverse antitrust consequences, those "~andfathered" permits could be condi·
tioned retroactively to ameliorate them). Section 10Sc(8) provides:
With respect to any application for a construction peImit on me at the time
of enactment into law of this subsection, which permit would be for is·
suance under section 103, and with respect to any application for an operat·
ing license in connection with which a. written request for
antitrust
review is made as provided for in.· paragraph (3), the CommiSSion, after
consultation with the Attorney General, may, upon determination that such
action is necessary in the public interest to avoid unnecessary delay,
establish by rule or order periods for Commission notification and receipt of
advice differing from those set forth above and may issue in advance of
consideration of and fmdings With respect to the matters covered in this

an

I Section 6 of the Act of December 19, 1970, Pub. Law 91-560, 91st Cong., 2nd Sess., .
84 Stat. 1472, 1473,42 U.s.C. §21~S(c).
.
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subsection: Provided, That any construction permit or operating license so
issued shall contain such conditions as the Commission deems appropriate
to assure that any subsequent findings and orders of the Commission with
respect to such matters will be given full force and effect.,
•

"

t

,

'

. :

!

The application to construct and operate Unit 1 of the Davis-Besse Nuclear
Power Station had been flIed with the former Atomic Energy Commission in
August 1969" well before the cut-off date for grandfather clause eligibility.
Construction permit proceedings on the health and safety aspects of the application were duly held before. a Commission licensing board and a permit to
construct Unit 1 was issued in regular course in March of 1971.2 The plant is,
now approaching completion.
2. The proceedings below. A second licensing Board is currently considering the antitrust ramifications, if any,' of licensing Davis-Besse Unit 1. (As we
recently explained in Marble Hill, antitrust matters are tried separately from
health and safety questions. 3 ) Whether the antitrust proceedings in this case will
be completed before the nuclear facility is ready is problematical.4 The applicants therefore asked the antitrust board if an operating license for Unit 1 is
"grand fathered," ,i.e., whether section 1OSc(8) authorizes, the r plant to be
licensed by the Commission before the antitrust review is completed. s ,
The ,Ucensing Board disposed of. the applicants' question in a brief
memorandum. In its judgment, section tOSc(8) is ''unambiguous'' and allows the
Commission to grant license applications in advance of completed antitrust
review:in two situations ,only, neither of which applied to the case at,bar.
LBP·76·2, NRCI-76/l, 39, 4142:
First, [the "grandfather clause"] ,applies to applications for construction
permits on flIe at the time of en,actment into law of that subsection which
'See 4 AEC 571 (1971).
Service Company of Indiana (Marble Hill Units 1 and 2), ALAB-316, NRC}·
76/3, 167 (March 3, 1976).
,
,4 As explained in Marble Hill, . supra, it is current practice to holding hearings on the
antitrust aspects of a constructio'n 'permit application concurrently with hearings on the
health and safetyaspecis of that application. The application for Davis-Besse Unit 1, how·
ever,' was'among the rust subject to prelicensing review procedures under amended section
'10Sc. Cleveland's' petition to intervene in the Davis-Besse proceedings to raise antitrust
questions was riled in July 1971; however.: the former Atomic Energy Commission did not
refer the matter to a licensing board until January 21, 1974. which in turn granted the
petition on March IS, 1974. Formal trial of the antitrust issues commenced on December 8.
1975 and is still in progress, The record sheds no light on the reason for the'two and on'e
half year delay between the riling of the City's intervention petition and its reference to a
licensing board.
'
INo party questioned the antitrust board's authority to consider this issue. We note that,
as there were no challenges to the issuance of an operating license for Unit 1 other than on
antitrust grounds, no operating license board was needed or convened:
S Public
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pennits would be for issuance under Section 103. This condition does not
apply to the instant proceeding. Second, (section lOSc(8)] applies with
respect to any application for an operating license in connection with which
written request or antitrust review is made as provided for in paragraph
IOSc(3). At the time of enactment into law of subsection IOSc(3), no such
application for an operating license was pending. (Footnote omitted,
,
emphasis in original.)
The Board therefore ruled that "the operating license for the Davis-Besse Unit
[I] was not 'grandfathered' by the tenns of IOSc(8)" and referred that ruling
for our consideration. ld. at 42-43. We accepted the referral. See 10 C F R
§ §2.730(f) and 2.78S(b).

n
I. According to the applicants, Congress was concerned that the transition
to prelicensing antitrust review not delay the licensing of nuclear power plants
applied for before such review was mandatory. In their view, the "grandfather
clause" was added to preclude the possibility of such delays. That congressional
goal would be unattainable, applicants say, unless section IOSc(8) is construed
to authorize the grant of operating licenses as well as construction pennits
prior to the completion of antitrust review in cases like this one, i.e., where the
application to construct the plant was fIled before section lOSe was amended in
1970. (See App. Tr. 13-14.) The Licensing Board, however, read section IOSc(8)
to "grandfather" only construction pennits and not operating licenses in these
circumstances. The applicants ask us to overturn that ruling as inconsistent with
the legislative purpose and uncompelled by the statutory language.6
2. On the other hand, the NRC staff, the Department of Justice (representing the Attorney General) and the City of Cleveland all ,urge affinnance of the
Licensing Board's ruling. The staff says "the meaning of [the grandfather clause]
is clear on its face," and that, therefore, "resort to the legislative history is
unnecessary." (Br. p. 6). In its judgment, to interpret section IOSc(8) "so as to
include a category not expressly provided for by Congress is in effect a rewriting
of the statute, which would violate a fundamental principle of statutory
construction." (Ibid.) The staff goes on, however, to review the legislative
history and concludes that it supports the licenSing Board's decision.

'The applicants do not claim that Davis-Besse Unit 1 falls within the second class of
plants "grandfathered" by section 10Sc(8). That class includes only plants for whkh a
section 104b (research and development) construction permit had been granted prior to the
passage of 1970 amendments and in connection with which antitrust review had been
sought. concededly not this case. (App. Tr. 13.).
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"The Justice Department agrees with the staff that "the plain language of
section lOSc(8)" does not provide for the kind of relief requested ~y the applicant. It also argues that the legislative history confirms this reading of the
"grandfather clause" and joins the staff in asserting that the "plain and unambiguous" language of the section precludes the Commission from "carving
out" additional exceptions from prelicense review or broadening those exceptions that already exist.
The City of Cleveland concurs in the positions taken by Justice and the
st!1ff. It reads the relevant legislative history as establishing Congress' primary
interest in prelicensing antitrust review, and asserts that any exceptions from
that review must be clearly justified in the language of the statute.In Cleveland's
judgment, the exception sought by the applicant is not justified.

III
1. Section lOSc(8) addresses two distinct situations: first, where "any application for a construction permit [was] on me" as of a certain date, and,
second, where "any application for an operating license" meets specific conditions. For applications falling within those situations, the section provides that
"the Commission * * * may issue a construction permit or operating license in
advance of completing its antitrust review"(emphasis added).' Had Congress
meant to "grandfather" operating licenses in addition to construction permits in
the first situation, it would have been simple enough for the legislature to
have used the conjunctive "and" rather than th"e disjunctive "or" in delineating
the Commission's authority to award such licenses prior to antitrust "review.
We therefore agree that the licensing Board gave the best reading to the"
grandfather clause, if measured by standard English usage and grammar. But
even assuming that when so read the provision is "unambiguous" and its
meaning "plain," the results of grammatical analysis are the beginning of statutory construction, not the end. It is the obligation of any tribunal called upon to
breathe life into the cold words of a statute to do so in a manner which gives
effect to the legislative wilLS The canons of statutory con~truction are not
Commandments; the "plain meaning rule" is "an axiom of experience [not] a

'Subject to other requirements in the provision not material for purposes of this discussion.
a 'The notion that because the words of a statute are plain, its meaning is also plain, is
merely pernicious oversimplification. It is a wooden English doctrine of rather recent
vintage to which lip service has on occasion been given here, but which since the days of
Marshall this court has rejected, especially in practice.
"A statute, like other living organisms, derives significance and sustenance from its
environment, from which it cannot be severed without being mutilated." (Citations
omitted.) United States v.Monia, 317 U.S. 424, 431-32 (1943) (Frankfurter, J., dissenting).
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rule of law";9 and' "even the most basic general principles of statutory construction must yield to clear contrary evidence oflegislative intent.,,1 0
"Of course it is true," as Judge Learned Hand has written; "that the words
used, even in their literal sense, are the primary, and ordinarily the most reliable;
source of interpreting the meaning of any writing: be it a statute; a contract, or
anything else. But it is one of the surest indexes of a mature and developed
jurisprudence not to make a fortress out of the dictionary; but to remember'that
statutes always have some purpose or object to accomplish; whose sympathetic
and imaginative discovery is the 'surest guide to their meanIng:'11 Because
"words are inexact tools at best," modern Supreme Court decisions teach that
"there is wisely no rule oflaw forbidding resort to explanatory legislative history
no matter how clear the words may appear on superficial examinations."12
Accordingly, it is "fundamental that a section of a statute should not be read in
isolation from the context of the whole act," and that "in interpreting legislation, 'we must not be guided by a single sentence or member of a sentence, but
look to the provisions of the whole law, and to its object and-policy: .. Richards
v. United States, 369 U.S. I, 11 (1962) (quoting United States v. Boisdore's
Heirs, 49 U.S. (8 How.) 113, 122 (1850) (Taney, Ch. J.»;Philbrookv. Goldgett,
421 U.S. 707,713 (1975). 13
"
'Boston Sand and Gravel Co. v. United States 278 U.S. 41, 48 (1928)' (Holmes, J.):
'10 National R.R. Passenger Corp: v. Passenger Ars'n. 414 U.S. 453,458 (1974).
lICabeIIv.Markham; 148F.2d 737,739 (2ndCir.),affinned. 326 U.S. 404 (1945).
12Harrison v. Northern Trust Co., 317 U.S. 476,479 (1943). Accord: United States v.
American Trucking Association, 310 U.S. 534, 543-44 (1940); Cass v. United States, 417
U.s. 72, 77-79 (1974). The staff cites (inter alia) Caminetti v. United States, 242 U.S. 470
(1917), as c~ntrary authority (Br; p. 5). The majority there interpreted the Marin 'Act, 36
Stat. 825,-which forbade the taking of a woman across state lines for purposes of "prostitution or debauchery, or for any other immoral purpose," to apply to the defendant's trip
from Sacramento to Reno with a woman not his wife. Based on the Act's legislative history,
the minority dissented on the ground that the statute was meant to reach the "white slave
trade," not voluntary sportive ventures such as Mr. Caminetti's. Quaere whether Carninetti
would be similarly decided today.
'
,
, "
"
"
1 3See Arthur W. Murphy, Old Maxims Never Die: The "Plain·Meaning Rule" and Statutory Construction in the "Modem" Federal. Courts. 75 Colum. L. Rev. 1299, 1315-16
(1975). Professor Murphy served for many years as a ,member of the Atomic Safety and
Licensing Board Panel. He observes in his article that
For the courts to swear off the plain meaning rule would not in and of itself bring about a
coherent approach to legislative interpretation, but it would be a start. It should help to
remind the courts that no words have a fIXed meaning good for aU circumstances and time;
that, while most situations will be free from doubt, once a 'reasonable conflict of probabilities presents itself, they can no longer pretend that a dictionary is aU the guide they need.
Abandonment of the plain meaning rule should also force the courts to rationalize the use
of legislative history. • • • In many cases [the rule] seems to be used as a heaven-sent
excuse not to undertake the tedious 'archeological' inquiry into the bones and potsherds
of legislative history so painstakingly marshalled by counsel. Frequently, one can almost
hear the sigh of relief accompanying the 'no need to resort' language. But understand3ble
as that reaction is, ignoring relevant history does not ~Ive the problem.
'

336

, ,,-In short,-in construing statutes,-"context and purpose outweigh syntax."14'
We therefore tum to an examination of the "grandfather clause" in context, and
look into the situation it was meant to redress and at the way in which it was to
harmonize with related provisions of the Atomic Energy Act. '
2. The problems which Congress sought to put, to rest by amending section
10Sc in 1970 are described in detail in the report of the Joint Comrnitteeon
Atomic Energy on the proposed amendments.15 It is sufficient for our purposes
to note that, prior to the passage of those amendments, no power reactor could
be licensed for commercial purposes under section 103 of the Act until the
Atomic Energy Commission made "a finding in writing'" that the proposed
facility ,"has been sufficiently developed to be of practical value for industrial or
commercial purposes." I 6 Before 1970, tlie Commission had declined to make
any such finding and had, therefore, licensed all nuclear power plants'as
"research ,and development" reactors under, section l04b of the Act.' This
avoided: a 'number oLserious problems which would come to the surface upon
any fmding of "practical value."I' Among them were the extent of the Comrnis-,
sion's 'obligation to take the antitrust laws into account in granting commercial
licenses and the manner in which it should do so.:Under section l04b, such
considerations were unnecessary; under section 103 they were mandatory. The
difficulty lay in the fact that the standards to be appUed and the procedures to
be followed under section 103 were less than clear.18 , i "
.
The situation was apparently brought to a head in 1969 by the decision o(
the Court of Appeals for the District of Columbia Circuit in Cities of Statesville
v.A.E.C~ 441 F.2d 962 (in bane). This was an ,action by muriicipal organizations
claiming to have been improperly excluded from _utility company ventures to
construct and operate nuclear power plants. The municipalities asserted that the
AEC· had erred in denying their petitions to intervene in construction permit
proceedmgs to challenge the utilities' applications on, imtitrust grounds. :The'
Commission had denied interventi~n becauseithad,not yet made a ::practical
value" ,determination and, was treating all applications for permits to construct
\ nuclear power plants, as coming under section l04b. As 'we noted, antitrust
considerations were irrelevant to the grimt or denial of such "research and
development" permits.
'
,'
'. , , ,
, The', municipalities, sought to overturn the Commission's rulings' in ,the
District of, Columbia ~ir.cui~. The' Court of Appeals, however, uph~ld the
I

,

;

Gas and Electric Company et al. (WolfCreek, Unit I), ALAB·321, NRCI·76/4
293,311 (April 7,1976).'
,:'
• ; I 'H.R. Rep. No. 91-1470 (also S. Rep. No. '91·1247), 91st Cong., 2nd Sess. (1970)
("Joint Committee Report''). I
I'
I • Joint Committee Report, p. 8.
I'ld. at 13.
L'
I'ld. at 12·13.
14 Kanras

I'
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agency's award of construction pennits under section 104b. But, in doing so, it
warned the Commission that when the time came to consider operating licenses
for the plants, "if the trade [had] shown that these nuclear reactors are competitive in the commercial sense and it is clear that a commercial license is
appropriate, then the Commission must consider, under section 10S(c), anticipatory antitrust impact." Cities o/Statesville, supra, 441 F.2d at 974. 19
It became evident in 1969 that the time was fast approaching (if it had not
already arrived) when nuclear power plants would have to be recognized as
commerically competitive.20 Congress elected to deal with this issue itself rather
than leave it entirely in the hands of the Commission. To this end the Joint
Committee held extensive hearings on the subject of "Prelicensing Antitrust
Review of Nuclear Power Plants."21 The Committee heard. from individuals
whose major concern was that needed nuclear power plants not be delayed, as
well as from those who feared that without mandatory prelicensing antitrust
review the smaller municipal and cooperative utilities would never get their fair
share of nuclear-generated power.22
The legislation which emerged from the Joint Committee-particularly the
amendments to section IOSc-represented a compromise between those compet-

"See also 441 F.2d at 979 (concurring opinion of Judge McGowan), 984 (concurring
opinion of Judges Leventhal, Wright and Robinson), and 994 (partial dissent of Chief Judge
Bazelon).
2 °''Technology 'has proceeded, and now it is quite obvious that nuclear power has
commercial value, and this seems to have overtaken the present law." Remarks of Representative Hosmer, 116 Congo Rec. 9447 (daily ed. Sept. 20, 1970); See also Cities olStatesville,
supra, 441 F.2d at 992·95 (dissenting opinion of Chief Judge Bazelon).
,2 I Hearingr belore the Joint Committee on Atomic Energy on Prelicensing Antitrust
Review 01 Nuclear Power Plants, 91st Cong., lst Sess. (part I, 1969) and 2nd Sess. (part 2,
1970). (Hereafter cited as "Hearingr. '')
, 2 2 Compare, for example, the testimony of Mr. James H. Campbell, President of the
Consumers Power Company, a Michigan utility (opposing antitrust review), with that of Mr.
J. O. Tally, Jr., General Counsel, Electric Cities of North Carolina (supporting prelicensing'
review) ,at Hearingr, Vol. 2., pp. 481 If. and 515 If. The Joint Committee Report itself made
note of the dichotomy of opinion on this subject (p. 14):
Of course, the 'com mitt ee is intensely aware that around the subject of prelicensing review
and the provisions of subsection 10Sc., hover opinions and emotions ranging from one
extreme to the other pole. At one extremity is the view that no prelicensing antitrust
review is either necessary or advisable * * *. Additionally, there are those who point out
that it is unreasonable and unwise to inflict on the construction or operation of nuclear
power plants' and the AEC licensing process any antitrust review mechanism that is not
required in connection with other types of generating facilities. At the opposite pole is the
view that the licensing process should be used not only to nip in the bud any incipient
antitrust situation but also to further such competitive postures, outside of the ambit of
the provisions and established policies of the antitrust laws, as the Commission might
consider beneficial to the free enterprise system. The Joint Committee does not favor, and
the bill does not satisfy, either extreme view.
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ing values. Representative Hosmer, the ranking minoqty member of the Joint
Committee, stressed this fact during the House debates on the measure (I 16
Congo Rec. 9446 (Daily ed. Sept. 30, 1970)):
The committee and its staff spent many hours on the standard and the
procedures described in the clarified, revised version of subsection 105{c).

The resulting product is a fair, reasonable compromise which the committee
unanimously approved. Frankly, I do not like each and every ingredient
aspect of subsection 105(c) in the bill; and I do not know a single committee member who does. However, there are many aspects which I do
favor, and this, too, represents the opinion of each of my colleagues on the
committee. In its totality-as a package product-revised subsection 105{c)
represents a desirable improvement of the present prOvisions, and I, together
with all the members of the joint committee, support it. (Emphasis added.)
Senator Pastore, Vice Chairman of the Joint Committee, made the same point to
the Senate {116 Congo Rec. 19,253 (Daily ed. Dec. 2,1970)): .
The end product, as delineated in n.R. 18679 /the bill embodying the 1970

Atomic Energy Act Amendments] , is a carefully perfected compromise by
the committee itself.. I want to emphasize that it does not represent the
position, the preference, or the input of any of the special pleaders inside or
outside of the Government. In the committee's judgment, revised subsection
105c., which the committee carefully put together to the satisfaction of all
of its members, constitutes a balanced, moderate framework for a
reasonable licensing review procedure. (Emphasis added.)
The 1970 amendments were enacted as proposed by the Joint Committee.
In brief, they eliminated the need for the Commission to fmd "practical value"
before licensing power reactors under section 103,23 converted construction
permits applications for power reactors pending under section 104b to section
103 applications (with exceptions not relevant here)24 and established formal
antitrust review procedures involving the participation of both the Attorney
General and the Commission.2 5

HSection 102,42 U.S.C. §2132, which had formerly embodied the requirement that
the Commission rmd "practical value" before licensing commercial reactors under section
103, was amended in the 1970 legislation to delete that requirement. See loint Committee
Repon, pp. 13,26.
.
24Section 102a, 42 U.s.C. §2132(a), was amended to require after December 19, 1970,
all licenses for commercial nuclear facilities to be issued under section 103. Sections 102b
and 102c embody exceptions to that policy which are not relevant, however, to construction permit applications on me as of that date, the case here.
"See Joint Committee Report at pp. 28-31'and Kansas Gas and Electric Company
(WolfCreek Unit 1), ALAB-279, NRCl-75/6. 559 (1975).
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, : -As we have mentioned, Senator Pastore and Representative Hosmer had
alluded to the fact that the 1970 amendments embodied a compromise between
those favoring prelicensing review in all cases26 - and those opposed because
fearful of delaying needed power plants. That compromise covered (among other
things) the need for and the timing of the antitrust review. In substance, existing
and _planned nuclear power generating facilities ,were classified ,in accordance
with the progress they made through the Commission licensing process as of
December 19, 1970 (when the 1970 amendments took'effect). Those power
plants which had previously, been- given operating licenses under section l04b
were treated as having completed the licensing process; they were exempted
from any' further antitrust review.2 7 A second group was composed of plants
still in the planning stage for, which no construction permit applications had
been flIed. For these plants, which had not yet begun the Commission licensing
process, completion of antitrust review was made a prerequisite for a construction permit.28 ,And, if circumstances changed, a further antitrust review would
be needed before an operating license could issue? 9
. In the, last category were placed those power plants with construction
permit,applications pending before the Commission at the cutoff date or which
had yet to receive operating licenses. With certain exceptions not relevant to the
Davis-Besse facility, these, applications were also made subject to antitrust
review. A facility in this group, however, could complete the particular stage of
the licensing process on which it was then embarked and receive-in advance of
that antitrust review-either a construction permit or an operating license (as the
case might be) subject to modification in accordance with the ultimate outcome
of that review. As we read the 1970 amendments to section 10Sc in light of their
legislative historY, the vehicle designed to reach 'this result was the "grandfather
clause." It fits smoothly into the scheme of the Act for this purpose'.
"
.: As we noted, the basic premise under section 10Sc is that where antitrust
review is necessary, its completion is a prerequisite to receiving a license tor
f,

I

~•

' .

~

"

,

"

.

I'

21 Senator Aiken, one of the main proponents o'f' section 'l05e,- was among those
adamant on prelicensing antitrust review. See, Hearingr, Vol. 2, pp. 426, 447, 525-26 and
556.
2 'Section 102b, 42 U.S.C. § 2132(b), provides that commercial facilities'licensed to
operate under section l04b before December 19, 1970 remain under that section even if
future licenses are to be, issued for them. Sections 105c(l), (2)' and (3) dictate when
antitrust review is required and do not encompass situations 'where a section l04b operating
license was issued before December 19, 1970. The Joint Committee declined to require
antitrust review for those reactors because it' believed that to do so would impose an
,
'
unnecessary hardship. Joint Committee Report at 26-27.'
2 • Unless all the parties to the proceeding agreed otherwise. See; Louinana Power and
Light Co. (Waterford Unit 3), CLI-73-7, 6 AEC 48, SO (1973) and CLI-73-25, 6 AEC 619;
"
.
621-22 (1973) ,
nSection 105c(2), 42 U.S.C. § 2135(c) (2). -

340

construction or operation.30 Section 10Sc(1) requires antitrust reviewoffacili·
ties covered by section 10Sc(2) and (3). Section 10Sc(2) governs, inter alia. any
"application ,for license to construct or operate a utilization • • • facility under
section 103," viz.• for a reactor intended for commercial or industrial use (as
distinguished from one meant for research and development purposes). Section
10Sc(2) would mandate prelicensing antitrust review of every application for a
commercial power'reactor were it not for section lOSc(S). That clause provides;
"[w] ith' respect to any application for a construction permit on me [on
December 19, 1970] which permit would be for issuance under Section 103,"
that the Commission "may issue a construction permit" • • in advance or'
antitrust review. In short, section lOSc(S) "grandfathers"-i.e.• authorizes prior
to completion of antitrust review-the award of construction permits applied for
before the new antitrust procedures were instituted.
'
Similarly, where an operating license application for what was in effect a
commercial power reactor remained to be acted upon after the 1970 cutoff date'
and antitrust review had earlier been sought and denied for the reasons we
explained (see p. 337, supra), new section 10Sc(3) directed that such antitrust
review was, nevertheless to be, conducted, if requested in writing within a
specified' period.3 1 Again, completion of that review would have been neces·
sary prior to award of an operating license but for the "grandfather clause." It
is free of that prerequisite because section lOSc(8) provides that ''with respect
to any application for an operating license in connection with which a written
request for an antitrust review is made as provided for in [section 10Sc(3)]"
the Commission may issue the license "in advance" of that review:
The parties have drawn our attention to many statements' the legislative
history which speak in glittering generalities either of the imperative need 'ror
prelicense review or of the utmost importance of not delaying power plants.
Only two items, however, directly address'the situation we face here. The first
and most persuasive is the Joint Committee Report itself. It says (at pp. 31.32):'
Paragraph (8) [i.e.• section lOSc(8)] endeavors to deal sensibly with those
applications for a construction permit which, upon the enactment of the bill
into law, would have to be,converted to applications under section 103. In
some cases, there might well be hardships caused by delays due to the new
requirement for a potential antitrust review under reVised subsection lOSe.
Paragraph (8) would authoriZe the Commission, after consultation with the
Attorney Generat, ,to determine that the public interest would be served by
the issuance of a permit containing conditions to assure that the results of a

10

See Waterford. supra, fn. 27.

1142

U.S.C. §213S(c) (3).
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subsequently conducted antitrust review would be given full force and
effect. Paragraph (8) similarly applies to applications for an operating
license in connection with which a written request for an antitrust reView is
made as provided for in paragraph (3).
We agree with the staff, the Attorney General and the city that, read against
the background structure of the Act itself, the report indicates that the Joint
Committee viewed the grandfather clause to cover only the two situations we
described and did not actively consider its application to the circumstances at
bar, i.e., where, though the pending construction permit application was "grandfathered," antitrust review is still incomplete with the need for an operating
license fast ripening. And, as the staffs brief further ppints out- (p. 14), this
reading is confirmed by Representative Hosmer in his remarks during the floor
debates on the amendments. Mr. Hosmer, addressing himself to section lOSc(8)
specifically, told the House (116 Congo Rec. 9446-47 (Daily ed. Sept. 30,
1970)):
I want to make it perfectly clear that the principle of no impediment and no
delay applicable to the transition provisions of this bill applies equally to
pending construction permit applications and to pending operating license
proceedings. There is need for expedience in both instances. (Emphasis
suppUed.)
. In sum, the structure of the 1970 Atomic Energy Act Amendments and·
their legislative history confirm that, in Congress' active contemplation at least,
the grandfather clause was designed to allow only pending proceedings to
achieve fruition unimpeded by the need for antitrust review. Nothing in the
legislative history of the Act or in the way the 1970 amendments were drafted
suggested any need to "grandfather" both the construction and the operating
licensing proceedings for a reactor where the former were pending in 1970. The
underlying reason for this is plain. Congress simply expected the antitrust review
2Joint Committee Report. pp. 15-16: .
The committee expects and will urge the Commission to make every reasonable
effort to deal with the potential antitrust feature under subsection lOSe. of the bill
fully but expeditiously. Clearly. a separate board or boards should be utilized in the
implementation of paragraphs (5) and (6) of subsection 105c. The Committee anticipates that all the functions contemplated by these paragraphs would be carried out
before the radiological health and safety review and determination process is completed, so that the entire licensing procedure is not further extended in time by reason of the added antitrust review function.
In 1969-70, the time period for the safety review varied from one to two years. See
Senator Pastore's remarks in the Senate, 116 Congo Rec. 19253 (Daily ed. Dec. 2, 1970);
testimony of J. Harris Ward, Chairman, Commonwealth' Edison Co., Hearings at 392; testimony of Shearon Harris. Chairman and President of Carolina Power &. Light Co., Hearings at
491.
3
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to proceed simultaneously with the hearing on the construction permit (albeit
before different boards) and fully anticipated the former to be completed long
before any need might arise to consider the award of an operating license.3 2 .
Thus, the Act makes no express provision for the situation now before us.
We tum next, then, to whether such an exception may be implied. If the antitrust review of a nuclear power plant has not been completed, mayan operating
license nonetheless be granted in circumstances where the construction permit
for that plant was, in the language of section 10Sc(8), "on me at the time of
enactment into law of this subsection [in 1970]?"
IV
1. The applicants agree that there is nothing in the legislative history "to
indicate that Congress even considered the possibility that what has transpired in
[this] case could arise." (Br. p. 16). They stress, however, that this does not end
the matter. Rather, they point out that it is our task, as it would be a court's,
"to consider that answer the legislature would have made as to a problem that
was neither discussed nor contemplated." (Br. pp. 17-18, citations omitted). In
their judgment, the premium Congress placed on "expeditious antitrust review"
to insure prompt availability of low cost nuclear power requires that section
10Sc(8) be read to "grandfather" the operating license as well as the construction pennit for Davis-Besse Unit 1. (Ibid.).
The opposing parties essentially espouse the view of the Board below that to
do what applicants suggest "would be to rewrite the statute." As they see it, the
legislature specified. the two situations under which licenses might be grandfathered and, therefore, "it is not our role to assume that Congress had in mind
other unspecified circumstances." LBP-76-2, NRCI-76/1 at 43.
We think the licensing Board and the parties supporting its decision display
too narrow an understanding of the role that the Commission-or any other
agency or court for that matter-must play if it is to carry out the mandates of
Congress. We agree of course that the adjudicatory role should not usurp the
legislative function. But it is impossible to draw a precise line where adjudication
stops and legislation starts. ''The margin between the necessary and proper
judicial function of construing statutes and that of filling gaps so large that doing
so becomes essentially legislative, is necessarily one of degree." United States v.
Evans, 333 U.S. 483,486-87 (1948).33
3SCongress had amended the Immigration Act to make it criminal to "conceal or
harbor" an alien; however, they failed to specify the penalty for doing so. In Evans, the
government argued that the penalty for bringing in an alien illegally should apply. The Court
refused because it found (1) no legislative history to support this construction (the Commissioner-General had repeatedly sought Congress to include this penal wording in the statute
without success), and (2) "concealing and harboring" was a lesser offense than "bringing in"
an alien. 333 U.s. at 490-93.
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.;. ·Thus the courts often do effect .additions to a statutory pattern where they
must in order to effectuate Congress' purpose. For example, in Cox v. Roth, 348
U.S. '207 (1955), the Court held that a 'seaman could sue the estate of a deceased
tortfeaser even though the Jones Act did not explicitly provide for the survival
of a claim against an individual.34 Another example is Hills v. Whitlock Oil
Services, 450 F.2d 170 (10th Cir. 1971). There, the court of appeals held that a
statute allowing the fee of a United States marshal for the cost involved in the
'''seizing and levying" of property also included costs due to "execution and
judiCial sales.,,35 In short, in appropriate circumstances, adjudicators may
"[r] esort to the policy of a law· • • to ameliorate its seeming harshness or to
qualify its apparent absolutes.,,36
. Just as it has long been accepted as the duty of the courts, when the
,occasion arises, "to say that however broad the language of the statute may be,
[an] act, although within the letter, is not within the intention of the legislature,
and therefore cannot be within the statute,"~ '! so is it a recognized adjudicatory
responsibility to determine whether a situation not specifically anticipated by
Congress is, ~evertheless, within the scope of an enactment. 38 In the recent
words of Judge Leventhal:
. As Yle see it the issue must be viewed as one oflegislative intent. And since
there is neither express wording or legislative history on the precise issue,
the intent must be imputed. The court must seek to discern and reconstruct
what the legislature that enacted the statute would have contemplated for
the court's action if it could have been able to foresee the precise situa·
,tion.39
.

!,)

2. That we may depart from a literal reading of a statute in order.to give it
the effect ~ongress intended is one matter; whether we should, do so in this case

'4The Jones Act extends to seamen the same rights granted to railroad employees by the
FELA. ,The latter contained a provision allowing suit against receivers but not against a
deceased irIdividual because railroads, unlike ships, were rarely (if ever) ,owned by
individuals. From this, the Court reasoned that Congress intended the Jones Act sunilarly to
protect the employee's claim against the individual.
.
, 5 Also see SEC v. Capital Gains Research Bureau, 374 U.S, 180, 198 (1963), where the
Court held that the omission from the Investment Advisers Act of 1940 of.a specific
prohibition against nondisclosure, such as is contained in the Securities Act of 1933, did not
render the SEC powerless to enjoin nondisclosure under the "fraud or deceit" provision of
the 1940 Act. '
. ,
"Cox v.Roth, supra, 348 U.s. at 209;Markham v. Cabell, supra, 326 U.S. at 409.
37(Jzurch of the Holy Trinity v. United States, 143 U.S. 46, 457, 472 (1892).
, ,. Burnet v. Guggenheim, 288 U.S. 280, 285 (1933) (Cardozo,-J.).
"International Harvester Co. v. Ruckelshaus, 478 F.2d 615, 648 '(D.C. Cir. 1973).
Accord: Montana Power Co. v. FPC, 445 F.2d 739, 746 (D.C.' Cir. 1970) '(in 'banc),
certiorari denied, 400 U.S. 1013 (1971).
.
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is another. Here we have legislation which embodies not one but two competing
policies: no delay in licensing nuclear plants versus no licenses without
antecedent antitrust review. Our perusal of the legislative history does indicate
that the former .was, as the applicants say; an important congressional consideration. But we cannot agree wi~ them that it was the overriding consideration.
The statute undeniably contemplates that the aware of all post-1970 applications for construction permits-a far larger class than the one into which
applicants faIl-must await the result of prelicensing review. Congress recognized
this fact when it provided for separate boards to enable the Commission to
consider the health, safety and environmental and the antitrust aspects of applications simultaneously. But, as we noted (supra, pp. 340-341) should the
latter proceeding continue beyond the former, no permit may be issued until the
antitrust review is over. We think that this indicates a congressional concern to
avoid delay, but not at the expense of prior antitrust review_ except ,where
specified in the Act. We believe our judgment in this respect is confirmed by
section IOSc(2) of ,the Act~ Under this provision-also enacted as part of the
1970 Amendments-even if prelicensing antitrust review was completed at the
construction permit 'stage, an operating license may be,withheld pending further
such review where the applicant has significantly changed its activities or
proposed activities in the interim. See Joint Committee Report at 29.
In short, as the Attorney General stresses-and as we noted earlier in this
opinion (pp. 338-339, supra)-the legislative history of the 1970 Amendments
disclose that they were "a carefully perfected compromise" and
There is every evidence that sectionlOSc as a whole represents a careful
balance of the need for electric power and the Congress' expressed interest
in reinforcing in the context of the Atomic Energy Act, the fundamental
economic policies contained in the antitrust laws.4o
Precisely because this is a situation where Congress was acting with
deliberate care to accommodate competing-and to some extent incompatibleinterests, we must hew carefully to the line which it elected to draw. We can say
with confidence only that the case before us was not within Congress' awareness
when it amended section 10Sc in 1970. What the national legislature would have
done had it thought of the matter is not certain. As the briefs before us
demonstrate, a fair case can be made bo$ for and against ~'grandfathering" the
Davis-Besse operating license. But no one can say with any real assurance that
Congress would have wanted that license to be granted before its antitrust review
•
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0Dept. of Justice br. p. 9 (footnote omitted).
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was complete. In these circwnstances, we must reject the applicants' argtlments
and affirm the ruling of the licensing Board.4 1
, 3. In ruling against the applicants we 'are not unmindful of equities on their
side. But it is in the nature of disagreements settled by compromise to be ragged
at the edges. Lack of neatness, however, is no reason to refuse to give effect to a
bargain fairly, struck, whether in the legislature or elsewhere. Moreover, it is far
from, clear that this compromise will not in fact accommodate all the facilities
caught in the "transition" to prelicense antitrust review. Only this plant and the
Farley facility have received "grandfathered" construction permits but have not
obtained operating licenses. Farley, we are given to 'understand, is still a good
way from completion and, as we write, the antitrust trial involving that plant is
drawing to a close. It also remains possible that the instant proceeding, too, may
end before an operating license is needed for Unit 1.
In this 'bicentennial year we may be pardoned for recalling Edmund Burke's
cogent observation that "[a]l1 government-indeed evezy human enjoyment,
evezy virtue and prudent act-is founded on compromise and barter." The com·
promise embodied in section lOSc(8) has a virtue often lacking in such accom·
modations; it comes vezy close to satisfying the desires of all concerned-if in
fact it does not do so completely. We have no hesitation in deciding that it must
be enforced as written. Accordingly , the ruling referred to us by the licensing
Board is affinned.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. Du Flo
Secretazy to the Appeal Board

4·We are aware that bur holding means that Davis-Besse Unit 1 m~y not be licensed
before its antitrust review is complete although another provision of the Act, section
105c(6), 42 US.C.' §2135(c) (6), authorizes ,the Commission to license nuclear facilities
found to cause adverse antitrust consequences after that review is completed. The anomaly
is more apparent than real. The legislative history makes it very clear that the Commission
was to resort to authority under section 105c(6) sparingly. It was to be invoked only in the
exceptional case where the power from the plant is vitally needed and the antitrust impact
of its operations cannot be otherwise ameliorated. See,Joint Committee Report, p. 31. See
also the remarks of Senators Aiken, Metcalf and Hart in the debates on the 1970 Amend·
ments. 116 Congo Rec. 19254-57 (Daily ed. Dec. 2, 1970).
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-324

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. John H. Buck
Richard S. Salzman '

In the Matter of

Construction Permit
Nos. CPPR·77
CPPR·78

VIRGINIA ELECTRIC AND
POWER COMPANY
(North Anna Power Station,
Units 1 and 2)

Upon appeals in spe~ially convene,d "show caust{proceeding 'from the
licensing Board's initial decision (LBP.75·54) determining that twelve state·
ments regarding the geology and seismology of the North Anna Site made by the
utility in connection with its license applications' were' materially' false, within
the meaning of Section 186 of the Atomic Energy Act, 42 U.S.C. 2236, and
imposing civil monetary penalties and other san'ctions for such statements, the
Appeal Board determines that four of the statements were materially fatse and
that the penalties and sanctions imposed should be modified.
Initial decision affirmed in part, modified in part, and'reversed in part.
ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT
•

,

•

I

A statement may be false within the meaning of Section 186 of the Atomic
Energy Act even if it is made without knowledge of its falsity; i.e., scienter is not
a necessary element of a "false statement" for the purposes 'or" that section.
ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT
A statement is "material" within the meaning of Section 186 of the Atomic
Energy Act if it has a natural tendency of capability to influence-not whether it
does so in fact-the decision of the person or body to whom the statement is
submitted.
'
.

.

ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT
For the purposes of Section 186 of the Atomic Energy Act, the falsity and
materiality of a statement submitted to the staff for its review hinges upon the
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message which would likely be conveyed to a reasonable staff member by what
was said or left unsaid and not upon the impression which would be derived by a
lay reader of the statement.
ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT
The term "statement" as used in'Section 186 of the Atomic Energy Act
connotes some affirmative representation; the faUure.affumatively to disclose a
certain fact cannot be treated as, in and of itself, a "statement."
',-,

ATOMIC ENERGY ACT: MATERIAL FALSE STATEMENT

...

In passing upon the falsity of a particular statement, consideration may
appropriately be given to any omissions of material fact and the effect that those
omissions reasonably might have on the recipient's understanding of what was
being affirmatively represented by the statement. A material false statement,
may not be 'derived, however, from the failure per se to satisfy the reporting
requirements of the Atomic Energy Act or Commission regUlations.
_

" . :

'.

"-"''

•

i·

,

'

ATOMIC ENERGY Acr:' REPORTING REQllREMENTS
. ' ,

•

-. I

!~I

~.

, To establish: ~'violation of a reporting' requirement, the source of the
asserted requirement must be both alleged and proven.
,'.
.
RULES OF PRACTICE: ADMINISTRATIVE FAIRNESS
A party may not be prosecuted in an administrative proceeding on one
theory and convicted on another." t must be given an adequate opportunity to
present its case c;m the ,alternative theory .
•

"._

',/

J

•

I

j

ATOMIC ENERGY ACf:' MATEmAL FALSE STATEMENT
Section 186 of the Atomic Energy Act applies not only to any material false
statement in a license application but also to any material false statement in a
submission required by the Commission under Section 182a. of the Act.
" " .

_

•

L

ATOMIC
ENERGY
ACT: DUTIES OF APPLICANTS
.
,
Under principles of agency law, the liability of a nuclear license applicant is
affected by the knowledge of its employee concerning a matter upon which it is
the employee's duty to give the employer information, irrespective of whether
the employee's duties ,covered the subject matter of the information. Restatement o'~ Agency (2d) §§ 272,'275 (1957). ; . ! ' .
. "
:
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ATOMIC ENERGY ACT: SANCTIONS
In determining appropriate sanctions to be imposed in a show-cause proceeding, a licensing board which has been delegated authority to suspend or
revoke a license may, if appropriate, impose ·lesser sanctions such as civil
monetary penalties or license conditions. .
Mr. Michael W. Maupin, Richmond, Virginia (with whom'.
Mr. James N. Christman was on the briefs) for the Virginia
Electric and ~ower Company
Mr. William H. Rodgers, Jr., Washington, D.C., for the
.,'
North Anna Environmental Coalition.
Mr. James E. Ryan, Jr., Assistant Attorne~ .General of
Virginia, Richmond, Virginia (with whom Messrs. Andrew
P. Miller, Attorney General, James· E. Kulp, Deputy
Attorney General and Frederick S. Fisher, Assistant
Attorney General were' on the brief) for the Commonwealth of Virginia.
Mr. William Massar (with whom Mr. Daniel T. Swanson was
on the brief) for the Nuclear Regulatory Commission staff.

DECISION
. April 15, 1976
Opinion of the Board by Mr. Rosenthal, in which Mr. SalZmanjoins.*
Section 186 of the Atomic Energy Act, 42 U.s.C. 2236, subjects any license
issued under the authority of the Act to possible revocation
for any materiaI faIse statement in the application or any statement of fact
required under section 182, or because of conditions revealed by such application or statement of fact or any report, record, or inspection or other
means which would warrant the Commission to refuse to grant it license on
an original application, or for failure to construct or operate a facility in
accordance with the terms of the construction permit or license or the
technical specifications in the application, or for ';i0lation of, or failure to
observe any of the terms and provisions of this Act or of any regiJlation of
the Commission.
'"
.

*Except to the extent indicated in his separate opinion, Dr. Buck likewise joins in this
opinion.
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In addition, Section 234 of the Act, 42 U.s.C. 2282;provides that any person
committing a violation for which a license may be revoked under section 186
shall
be subject to a civil penalty, to be imposed by the Commission, of not to
exceed $5,000 for each such violation: Provided, That in no event shall the
total penalty payable by any person exceed $25,000 for all violations by
such person occurring within any period of thirty consecutive days. If any
violation is a' continuing one, each day of such violation shall constitute a
separate violation for the purpose of computing the applicable civil penalty.
Now before this BQard is what appears to be the first occasion on which the
holder of a nuclear license has been charged with having made false material
statements in connection with its application for that license. The case reaches
us on appeals from the initial decision of a licensing board which was specially
convened by the Commission to consider the charges in the setting of a formal
"show cause" proceeding. In that decision, on the basis of the record adduced
before it, a majority of the Board concluded that twelve material false state~
ments had been proven. LBP-75-54. NRCI-75/9 498,518-34 (September 10,
1975).The majority further determined that the appropriate sanction was the
imposition against the licensee of a $60,000 civil penalty ($5,000 for each of 12
statements) and certain other relief short of the revocation or suspension of the
licenses involved. ld. at 538-40.
One of the members of the Board (Mr. Kornblith) dissented in part. In his
view, the record established the existence of four, rather that twelve, material
false statements. Respecting three of those four statements, he concurred in the
majority's conclusion as to the warranted monetary sanction. Determining, however, that the fourth statement involved a continuing violation for the purposes
of Section 234 of the Act, he would have assessed a penalty as to it in the
amount of $75,000, Thus, he would have imposed an aggregate civil penalty of
$90,000. ld.,at 541-59.
,
Only two of the four parties to' the proceeding noted appeals from the
Licensing Board's decision. It has turned out, however, that no party is entirely
satisfied with the result which that Board reached.1

I
Before embarkin'g upon a detailed consideration of the issues which we are
called upon to decide: some background development is in order. The licensee
lOne of the parties, the Commonwealth of Virginia, did not announce its disagreement
with portions of the 'Licensing Board's decision until its presentation of oral argument
before us. In its brief, it had urged the outright affumance of that decision. The effect of
this partial change in position was a full endorsement by Virginia of the appellate stance of
the NRC staff.
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here involved is the Virginia Electric and Power Company (VEPCO). All of the
material false statements which it is alleged to have made relate to the seismic
conditions at and in the vicinity of the site in Louisa County, Virginia, of its
North Anna Power Station. This four-unit nuclear power facility is now under
construction pursuant to permits which VEPCO has obtained from this Commission?
1. The application for permits to construct Units 1 and 2 of the North Anna
facility was ftled in March 1969. Following an evidentiary hearing on the application in November 1970, the Licensing Board rendered in February 1971 an
initial decision authorizing the issuance of construction permits for those two
units. 4 AEC 544.3 On February 19, 1971, the permits issued (CPPR-77 and
CPPR-78).
The application for permits to construct Units 3 and 4 of the facility was
flled in September 1971. An evidentiary hearing on that application was conducted in the Spring of 1973. In August 1973, the Licensing Board was advised
by the Commission's staff of the pendancy of an investigation of a geologic fault
which had come to light during excavation activities at the North Anna site in
connection with the construction of Units 1 and 2. Thereafter, in October 1973,
the staff took two actions: (1) it flled a motion in the Unit 3 and 4 construction
permit proceeding in which it asked for a further and separate evidentiary hearing to determine whether there existed sufficient information to establish the
adequacy of the seismic design of Units 3 and 4; and (2) the Director of Regulation issued an order directing :VEPCO to show cause why the outstanding construction permits for Units 1 and 2 should not be suspended pending completion
of the evaluation of the fault.
The staffs motion in the Units 3 and 4 proceeding was granted and,by
stipulation of the parties, the· separate hearing called for by that motion was
consolidated with the Units 1 and 2 seismic show cause proceeding Wtiated by
the Director of Regulation. The outcome was reflected in two initial decisions
issued on June 27 and July 18, 1974, respectively. In the first of those two
decisions, rendered in the seismic show cause proceeding, the Board resolved the
question of the safety significance of the fault in VEPCO's favor. 7 AEC 1183.
In the second decision, rendered in the Unit 3 and 4 construction permit proceeding, the Board incorporated by reference that seIsmic determination and, on
the basis of its resolution of all of the other (non-seismic) issues before it,
C

2To the extent that the term "Commission" is used in this opinion in connection with
events occurring before January 19, 1975, the reference is, of course, to the predecessor of
the Nuclear Regulatory Commission-the Atomic Energy Commission. Pursuant to the provisions of the Energy Reorganization Act of 1974, 88 Stat. 1233,42 U.S.C •. S801 et. seq.,
on that date the NRC assumed the nuclear regulatory functions theretofore performed by
theAEC.
3 This Board altered the terms of one of the permit conditions directed by the Licensing
Board but otherwise allowed that Board's decision to stand. ALAB-23, 4 AEC 590 (1971).
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authorized the issuance -of construction permits for those two units. 8 AEC
126.4 Both decisions'were later affIrmed by us. ALAB-256, NRCI-75/1 10
(January 27, 1975).5 And,just recently, the Court of Appeals for the District of
Columbia Circuit in :turn affirmed ALAB-256. North Anna Environmental
Coalition v. United States Nuclear Regulatory Commission, et al.,53 F.2d 655,
8 E.R.C. 1771 (March 3,1976), rehearing in bane denied (April 7,1976).
,_, 2. Whether VEPCO had made material false statements with regard to disclosing the seismic conditions at and in the vicinity of the North Anna Site was
an issue rust raised by the North Anna Environmental Coalition (Coalition), an
intervenor (along with the Commonwealth of Virginia) in the seismic show cause
proceeding : involving units 1 and 2.6 More specifically, this so-called "disclosure" issue appears to have surfaced at a prehearing conference in that proceeding which was held on February 11, 1974. Thereafter, all parties to the
show cause proceeding agreed that this issue should be considered independently
of the question whether the geology of the site in fact posed a safety hazard. In
this connection, it was stipulated that, upon receiving written notification of the
results of the Commission staff's own investigation of the disclosure issue, the
Coalition might request the Commission to direct a separate public hearing on
the issue. If made,the request would be supported by both VEPCO and the
staff..
In a report issued in March 1974, the staff concluded that there had been no
violation ?f Commission regulations (J. Ex. 40, at p. 2).7 The Coalition there4The Units 3 and 4' construction permits (CPPR-114 and CPPR-U5) were issued
pursuant to this authorization on July 26,1974.
" :
' ,
s ALAB-256 also affirmed still another 1974 North Anna Licensing Board decision,
which is reported at 8 AEC 773. That decision pertained to the environmental aspects of
Units 1 and 2. The construction permits for those units had been issued prior to the
Commission's full implementation of the National Environmental Policy Act. Accordingly,
pursuant to Section B of 'Appendix D to 10 CFR Part 50, a proceeding was instituted in
December 1972 for the purpose of determining whether those construction permits should
be terminated or modified for the protection of the environment.
'The Commonwealth had intervened in that proceeding under the "interested State"
provisions of 10 CFR 2.71S(c)."
,
'It must be noted that the report explicitly stated that the purpose of the investigation
had been to determine whether "the existence of a geological fault in the containment
excavation of Unit 3 was known by (VEPC01 well before it was reported to the (Commission] and, if so, whether this information had been willfully withheld from the (Commission] byVEPCO." See J. Ex. 40, at p. 1 (emphasis supplied). As will become apparent in
the ensuing discussion in this opinion, those were not the questions which were presented in
the proceeding at bar. Rather, VEPCO has been charged here with quite different violations.
Thus, the outcome of the 1974 Commission investigation is of no present assistance to
VEPCO. It also follows that there is no inconsistency between the conclusion of the investigators that no Commission regulations had been violated and the present position of the
staff that VEPCO had made a number of material false statements in violation of Section
186 of the Act. To no extent is that position grounded upon the claim that VEPCO willfully
withheld from the Commission its actual knowledge of a fault in the Unit 3 excavation
containment. '
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upon petitioned for a hearing on the disclosure issue. By order of May 28, 1974,
the Commission granted the petition; established a Licensing Board to conduct
the public hearing "as to whether the construction permits for .the North'Anna
Power Station should be suspended or revoked for allegedly materiaHalse statements by [VEPCO] in required submissions to the" Commission; and authorized
that Board to take ''whatever action it ,deems necessary to appropriately
establish the specific issues for consideration at the hearing." 7 AEC 819;: ' '"
In its August 1, 1974 prehearing conference order, the Board approved a
stipulation of the issues to be decided which had been presented to it by all of
the parties-VEPCO, the Coalition, Virginia and the staff. Appended to the
stipulation was the Coalition's specification of alleged material false'statements.
This specification was further developed and refined by the Coalition in an
October 21, 1974 mingo With respect to each identified statement, the Coalition
detailed the foundation upon which the claim of falsity rested. 8 , ,,; ,;
The question of CUlpability was tried to the licensing Board on an extensive
stipulation of fact, numerous exhibits and the testimony adduced on three hearing days. On April 4, 1975 the Licensing Board issued an interlocutory order in
which it announced its determination that twelve material false statements had
been established. Subsequently, the Board heard evidence on the'question of the
appropriate remedy. Its September 10, 1975 fmal decision followed.
-

...

J

n
We are confronted at the threshold with the necessity of deciding what is
the meaning of "material false statement" as that phrase is used in Section 186.
Not surprisingly, the parties are poles apart on that question. Yet, as'shan be
seen when we reach the, point of our one·by-one examination of each particular
statement encompassed by the specification of charges, the precise coritent to be
given the statutory language is crucial. '
,.
.
None of. the key words-''material,'' ''false,'''''statement''-having 'been
explicitly dermed either in Section 186 or elsewhere in the Act, we start our
inquiry by examing the legislative history in search 'of possible guidance respecting what Congress considered to be the reach of the terms it employed. Insofar
as we can determine, that portion of Section 186 with which'we are concerned
had its genesis in H.R.8862, 83rd Cong.', 2nd Sess.~ and a companion bill, S.
3323, 83rd Congo 2nd Sess. Both of these bills provided for the amendment 'of
the Atomic Energy Act of 1946 by, 'inter alia, adding a new Section 186 'which
would permit the revocation of a license "for any false statement in the applica'The Coalition's specification embraced a total of 24 alleged material false statements.
Before the hearing commenced, the Coalition withdrew its claim as to five of those statements. The remaining 19 were identified below, and shall be referred to by us, as Statements
1,2,4,7,10-24.
.
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tion * .* *.n During the course of the public hearings held on the bills in May
1954, spokesmen for both the nuclear industry and certain Bar organizations
sharply criticized the breadth of the proposed terms.
. One witness expressed concern respecting the possibility that a licensee
might be put "out of business for completely trivial violations" and "strongly
urge[d] that the Commission be required to determine the materiality of [the]
misstatements' * * *." 9 Another witness also thought the proposed Section
"unduly broad" because, under it, a license might "be revoked for any false
statement in an application or statement of fact-not merely for a false statement of a material fact."IO
Still other witnesses focused upon the narrowing of the reach of Section
186 in a different respect. The Joint Committee was informed that the Special
Committee on Atomic Energy of the American Bar Association recommended
the inclusion in the' Section of a "specific provision '" '" '" to the effect that
[production and utilization licenses under the Act] might be suspended or revoked only for willful violation of the Act or for willful violation of regulations
issued thereunder in protection of public health, safety and security'" * '" ."11
And the representative of the Association of the Bar of the City of New York
went even further: "[w] e strongly urge that the revocation of licenses be limited
to situations of fraud or willful or knowing breach of the license'" '" "'." 12
Congress reacted to these criticisms and suggestions by changing the phrase
"any false statement" to read "any material false statement." Although thus
imposing the requirement of materiality, Congress ~id not adopt, explicitly at
least, the recommendation that the proposed Section be further altered to bring
only,willful or fraudulent conduct within its ambit.
, ' I This is the· sum total of conceivably relevant legislative history either
brought to our attention by the parties or uncovered in the course of our own
independent research. And it tells us relatively little beyond what can be gleaned
from the express wording of Section 186 itself. No one disputes that, on its face,
the Section requires that the false statement be "material"-the disagreement on
that score being restricted to the test for determining materiality (a matter as to
which the legislative history is unhelpful). Thus, we are left with whatever
inferences might appropriately be drawn from the congressional inaction on the
suggestion that the Section be rewritten to encompass only willful misconduct.
With these considerations in mind, we now move on to an analysis of each
of the significant statutory terms.
, A. Falsity. The Board below rejected VEPCO's thesis that, in order to be

9 Hearings be/ore the Joint Committee on Atomic Energy on S. 3323 and H. R. 8862,
S3Id Cong., 2nd Sess., at p. 352 (1954).
JO Id. at 227.
I lId. at 58.
121d. at 401.
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reachable under Section 186, the statement'must not"only be untrue but, in
addition, must have been made with knowledge of its falsity.13 In thereby
holding that scienter is not an element for the purposes of the Section, the
Board relied upon (1) the absence of anything in Section 186 express~y requiring
that scienter be established, taken in conjunction with the legislative history
summarized above; (2) the fact that several other sections of the Atomic Energy
Act, providing for the imposition of criminal penalties, specifically require that
the conduct proscribed therein be ''willful,,14 or undertaken ''with intent to
injure the United States or * * * to secure an advantage to any foreign
nation ";15 and (3) the ultimate purpose of Section 186-namely, the protection'
of the public health and safety. In this connection, the Board quoted with
approval the stafrs view that ''because the validity of the Commission's review
of safety considerations could be affected by 'the reliability of statements made
to it by an applicant, the Congress decided to require applicants to meet the
standards of accuracy rather that merely the standards of good' faith.'"
NRCI.75/9 at 508-09.
On its appeal, VEPCO quarrels with both the Board's conclusion and the
reasoning underlying it. Dismissing the Section' 186 legislative history as being
wholly inconclusive on the point, VEPCO maintains that Congress should be
presumed to have intended the term "false" to be given what is said to be its
most common jurisprudential meaning: "intentionally or knowingly untrue." To
VEPCO, no policy underlying either Section 186 or the Atomic Energy Act in
general would be offended were "false" to be so read.,
We conclude otherwise. To begin with, even were one to disregard that it
had been specifically requested to insert an explicit scienter requirement' iri
Section 186, Congress' failure to have taken that step would still be Significant.
Certainly, the fact that Congress saw fit in other sections of the Act expressly to
hinge culpability upon the existence of either willfulness or a specific intent
permits, and may indeed compel, the inference that it did not desire a like result
to obtain insofar as Section 186 'was concerned. Granted, none of those other
sections is concerned with false statements. But, contrary to VEPCO's argument,
it cannot be readily assumed that Congress understood the term "false" to carry
per se the necessary connotation of "knowingly false"-with the consequence
that the addition of "knowingly," "intentionally" or similar language in Sec·
tion 186 would have been thought to be mere surplusage. As the st~ff notes in

13Had this thesis been accepted, the necessary consequence would have been the total
exoneration of VEPCO. It was stipulated that, at the time made, VEPCO thought each of
the alleged material false statements to have been true. Further, none of the parties claims
that there was an intent on VEPCO's part to deceive the Commission with respect to any
'
geologic or seismic matter_
14 Sections 222, 233 (42 U.S.C. 2272, 2273).
1 'Sections 2'24·226 (42 U.S.C. 2274-2276).
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its brief, the counterpart to Section 186 found in the Federal Communications
Act authorizes the FCC to revoke any broadcasting station license or con·
struction permit "for false statements knowingly made in the application * * *."
47,U.S.C. 312 (a) (emphasis supplied).
In,these circumstances, we should read a scienter requirement into Section
186 only if there is a judicially created imperative that we do so. We fmd none.
True enough, as VEPCO maintains, the federal courts have held for the purposes
of some statutes ,in the area of economic regulation-such as the Bankruptcy
Act:-that for a statement to be deemed "false" it must be one that is inten·
tionally false or intended to decieve. See e.g., Wolfe v. Tri-State Insurance Co.,
407 F. 2d 16, 19 (lOth Cir. 1969). But we do not understand those decisions to
reach beyond the interpretation of the specific enactment then under scrutiny.
More particularly, in none of them was there the slightest suggestion that a
scienter requirement, must invariably ,be implied in the application' of
proscriptions against the making of false statements..
'
We are dealing here with a statute which is primarily concerned .with the
protection of public health and safety -rather than with the economic aspects
of, commercial activity; In deciding whether Section 186 interdicts only inten·
tional misconduct, that consideration has to be borne in mind. This follows from
the teachings of the Supreme Court in the line of decisions exemplified by
United States v. Wiesenfeld Warehouse Co., 376 U.s. 86 (1964). In there rein·
forcing its earlier holdings that a scienter requirement was not to be read into
Section 301(k) of the Federal Food, Drug and Cosmetic Act, 21 U.S.C.331(k),
(which inter alia imposes criminal sanctions for adulterating food), the Court
pointed out:,
~

.,

"

, .. .It i:S settled law in the area of food and drug regulation that a guilty intent is
,not al~ays a prerequisite to the imposition of criminal sanctions. Food and
'., drug legislation, concerned as it is with protecting the lives and health of
, "human beings, under circumstance in which they might be unable to protect
, 'themselves, often "dispenses with the conventional requirement for criminal
, . conduct-awareness ,of some wrongdoing. In the interest of the larger good
, ,. it puts the burden of acting at hazard upon a person otherwise irmocent but
" 'standing in responsible relation to a public danger. United States v. Balint,
, "258 US 250." United States v. Dotterweich, 320 US 277, 281, 88Led 48,
51 64 S Ct 113.
J

••

U.S. at 91; see also, United States, v.Park, 421 U.S. 658 (1975).
376
,
.. , It is not open to' question that those who would construct and operate a
ni.iclear' facility, in common with public storage warehouses in which foodstuffs
are held (such ,as Wiesenfeld), stand "in responsible relation to a public danger."
Nor can there be serious doubt respecting the vital importance which attaches to
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the accuracy and completeness of the representations made to this Commission
by the applicant for a nuclear license. Of necessity, those representations playa
large role in the Commission's discharge of its statutory responsibility to insure
that the grant of the license would not be "inimical * * * to the health and
safety of the pub1ic.~' Section 103d. of the Atomic Energy Act,42 U.s.C<2133
(d). This being so, it scarcely would have been irrational for Congress to have
concluded-as all objective indicia suggest that it did-that the presence of a
material false statement in an application for a nuclear license should subject the
person legally responsible' for that statement (i.e., the' applicant), to' ·the
imposition of civil sanctions without regard to whether he, in fact, was aware of
the falsity or had a specific intent to deceive the Commission.
We therefore endorse the Licensing Board's conclusion that scienter is not a
necessary element of "false" within the meaning of Section 186. In doing so, we
need not reach the Board's discussion of the applicability here of the non·
delegable duty principles which govern the imposition of tort liability upon a
principal in circumstances where extra hazardous activities have been negligently
conducted 'on its behalf by an independent contractor. NRCI-75/9 at 503-06.
VEPCO does not appear to be attempting ,to shield itself from civil liability on
the theory that the misconduct (if any) was that of its contractors rather than
itself. Nor ,as will be seen in oUf later discussion of ,the specific charges leveled'
against'VEPCO in this instance, would such a defense have been possible on the
particular facts of this case. It will be time enough to co'nsider the importation
into Section 186 of the non-delegable duty concept when and if a concrete
situation arises in which the facts require, that the point be decided. For the
pressent, it suffices to hold that it is not controlling whether, in making untrue
statementS, VEPCO was aware of their, falsity or intended to deceive those to
, '
whom the statement was addressed. .
One further observation must be made before closing this portion of our
opinion. As will also be later seen, this case does not involve an attempt to hold
VEPCO accountable ,under Section 186 for'a statement which, although no'basis
existed upon which its falsity could have' been perceived upon reasonabie in·
vestigation at 'the time made, is nevertheless reveaIed by ,subsequent develop. '
ments to be untrue. Although we therefore need not now come to grips with
that question, we note ifl' passing our' substantial doubt that Sectio'n' 186
accountability would exist in such circumstances. Scientific inquiry' is an evolving
process. Inherent in' it is the need to draw interim judgments founded upori the
best information then available. These judgments may survive the passage of
time or may instead-as was the long held tenet that the atom'is the smallest
demonstrated
to be contrary to' \fact.
AI·
particle of , JriaUer..:..be subsequently
' •
, " "
, . . 'J
though Congress was understandably concerned that facts which are either
known or ascertainable upon reasonable inquiry not be misrep~esented, Seem~
most unlikely that the legiSlature, intended Section 186 to make an appli~ant a

it
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guarantor that every scientific judgment fairly made and fairly reported would
not later be proven wrong. I 6
B. Materiality. As previously observed. Congress added the _requirement of materiality without definition. Invoking what it thought to be the
"plain meaning" of the term "material." the Licensing Board found the principal
test to be whether "a reasonable staff member would. or should. consider [the
content of the statement] in reaching a conclusion or in determining a course of
action." NRCI-75/9 at 510. On this basis. the Board rejected both VEPCO's
argument that ,reliance is an essential ingredient of materiality and the
Coalition's claim that a statement should be regarded to be material "if a reasonable professional or citizen would attach importance to it in evaluating the
suitability of a site for a nuclear power station." Ibid.
. As on the question of the scope of the term "false ...· we think that the
Board's conclusions are essentially correct. In the absence of anything to suggest
that Congress may have intended "material" to be given some different meaning
for the purposes of Section 186. we may properly assume that the legislative
intent was to adopt that meaning normally given to the word in legal parlance.
The Court of Appeals for the District of Columbia Circuit has enlightened us as
to what that normal meaning is:
The term "material" is used in many fields of law; for example. insurance
law. bankruptcy. agency. motions.for new trial upon the ground of newly
discovered evidence. and in respect to perjury. In respect to materiality in
~ for if it only be in some trifling collateral
perjury Blackstone said.
circumstance. to which no regard is paid. it is not penal." The meaning of
the word appears to be consistent in these various fields. The test is whether
the false statement has a natural tendency to influence.·or was capable of
influencing. the decision of the tribunal in making a determination required
to be made.

co. •

Materiality must be judged by the facts and circumstances in the particular
c·ase. The color of an accused's hair may be totally immaterial in one case.
but in other circumstances the color of his hair may be not only material
but decisively so.
.
Weinstoc" v. United States. 231 F.2d 699.701-02 (1956); footnotes omitted. l ~
See also. Blake v. United States. 323 F.2d 245. 246 (8th Cir.1963); Gonzalez v.
United States. 286 F.2d 118. 122 (10th Cir. 1960); United States v.Krause. 507

. 16We defer to th~ next section of this opinion the consideration of another question
which. although discussed by the Licensing Board in the context of the test for determining
materiality, also bears upon the test of falsity. See pp. 359-360, infra.
11The court's opinion collects, in fn.' 6 at the conclusion of the first paragraph of the
above-quoted passage, numerous decisions in accord with that view.
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F.2d 113, 118 (5th Cir. 1975); Securities and Exchange Comn. v. Texan Gulf
Sulphur Co., 401 F.2d 833, 849 (2nd Cir. 1968), certiorari denied, 394 U.S:976
(1969).
'
It is clear from this formulation that it need not be shown that there was
actual reliance upon the false statement; the test is whether the statement has a
"natural tendency" or capability to influence-not whether, it does so in fact.
See also, Blake v. United States, supra, 323 F .2d at 247; Robles v. United States,
279 F.2d 401,404 (9th Cir. 1960); United States v. McGough, 510 F.2d 598,
602 (5th Cir. 1975). By,the same token, however, materiality is not established
by a demonstration simply that some reader of the statement might be: in·
fluenced thereby. Instead, the question is whether the decision of the person or
body to whom the statement is submitted might be affected by the falsity.
Poulos v. United States, 387 F.2d 4, 6 (lOth Cir. 1968), and cases there cited:
In this instance, all the documents alleged to contain false statements were
submitted to the Commission's staff. Although those documents (in common
with most other information furnished in connection with VEPCO's applications
for nuclear licenses) were then made available for public inspection, their'pur.
pose was to assist the staff in evaluating the applications. It is'therefore of no
moment in determining materiality here whether a' hiy person might view a
particular statement in a different light than would the concerned members of
the Commission's staff and, as a result, attach a higher 'degree of importance to
it in reaching his own conclusions on the matter or matters to which the state·
ment is addressed. l 8
A necessary corollary is that, whether a particular' statement is untrue or
misleading-and, if so, the importance which should be attributed to the
falsity-hinges upon the message which would likely be conveyed to a reasonable
staff member by what was said or left unsaid. In urging that falsity and mate·
riality should instead be determined on the basis of the impression which would
be derived by a lay reader of the statement, the Coalition points us to a judicial
holding to the effect that, in order to fulfill its obligations under the National
Environmental Policy Act, an' agency must write its impact statements "in
language that is understandable to non· technical minds." Environmental Defense
Fund, Inc.v. Corps of Engineers, 348.F. Supp. 916, 933 (ND. Miss. 1972);
affirmed, 492 F.2d 1123 (5th Cir. 1974). Assuming this to be a correct inter·
"

'

,I .We have not overlooked the fact that an application for a construction permit or an
operating license and its supporting documentation eventually become a part of the record
in the adjudicatory proceeding on that application. With respect to none of the statements
involved in this case, however, is there reason to conclude that a licensing or appeal board
might have attached significance to what was represented therein although the staff would
not have done so. Nor has a suggestion to such effect been made by any party. Accordingly,
it is permissible to confme our consideration to the potential impact of each statement upon
the Commission's s t a f f . '
' -
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pretation of ,the NEPA-mandate, it has no application here. NEPA expressly
provides that copies of environmental impact, statements required thereby be
made available to the public (42 U.S.C. 4332 (2) (c)); it is therefore a fair
inference that Congress desired them to be prepared for a general audience. No
similar, mandate appears in the Atomic Energy Act with regard to any
documents submitted by a utility as part of, or in conjunction with, its applica.
tion t6 the Commission for a license to build or operate a nuclear power facility.
Although, Commission regulations do provide for 'pUblic access to such sub·
missions (10 CFR 2.790 and Part 9), we have been pointed to nothing in them
which suggests that either the safety or the environmental information imparted
to the Commission by an applicant must be cast in terms which one unversed in
the technical matters under, discussion would readily comprehend unaided.
Given .the burden that 'any such injunction could impose upon applicants, and
the additional fact that a simplified treatment of the matter being covered by
the document might well be accomplished only at the expense of inadequate
detail, or increased imprecision, it is quite understandable that the Commission
has not seen fit to invoke the Coalitions's proposed standard:
But even were it possible to extract from the regulations some obligation
uppn utilities to cast their applications and supporting documentation in nontechnical language, it ,would by no means perforce follow that a failure to satisfy
that obligation,could give rise, of itself, to a violation of the proscription against
material false statements in Section 186. For the fact would still remain that, as
above noted, applications are submitted to the Commission and the information
supplied in connection ~herewith is required in order to enable the Commission
to determine what course of regulatory action is appropriate. Congress assuredly
was aware of these considerations when.it enacted Section 186. It therefore
seems most improbable that its underlying concern extended, beyond the
impression which the Commission itself might gamer from what was represented
to it by an applicant on matters deemed to be of importance to the disposition
of the request for a nuclear license. , _
"
I
C. Statement. The' Board below opined that, "a failure to include mate·
rial in a submission to, or filing before, the Commission is so critical to the
Commission's need for a full disclosure of information on which to base, its
independent, safety, review that it may comprise _a false and misleading state·
ment." Thus, the Board held, "Section 186 applies not only to written and oral
statements but to omissions as well." NRCI·75/9 at 507·08. In our view, this
holding requires some'qualification.
.,.,
-" , ,One' can scarcely take issue with the Board's observation respecting the
necessity that 'there be complete 'disciosure of all information pertiIient to a
thorough and sound Commission appraisal of the particular application under
review. Indeed, the pOint is so obvious that it needs no extended discussion. But
in' testing the validity or the conclusion below, it must be kept in mind that the
question before us is not whether sound pOllcy considerations d~ctate that ~
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applicant which fails to bring relevant matter to the staffs attention be subject
to possible license revocation or some other civil sanction. Nor even is the
pivotal inquiry whether there is some provision in Section 186 which would
authorize the imposition of such a sanction for .the violation of existing reporting requirements. VEPCO has been charged in this proceeding with having made
"material false statements"-and that alone. Thus, omissions in the information
which was supplied to the staff are of relevance to VEPCO's accountability here
if (and only to the extent that) those omissions can be said to have given rise to
a "material false statement."
Beyond doubt, in common usage the term "statement" connotes 'some
affirmative representation; 19 and none of the parties has brought to our attention any clear cut indication of a legislative purpose that it be given a more
expansive content in the application of Section 186. As a consequence, we
entertain substantial difficulty in accepting the seeming thesis of the several
appellees that the failure affirmatively to disclose a certain fact can be treated as,
in and of itself, a "statement." To illustrate, in most jurisdictions motorists have
an established duty to disclose to the appropriate authorities all accidents which
occasion personal injury or significant property damage. Although the failure to
submit the required report following the occurrence of such an accident would
be a violation of law, could that omission also be treated as a "statement" that
the accident had not happened? We think not.
: At the same time, however, it seems equally apparent that an omission of a
material fact in the course of making an affIrmative statement might well result
in the conveyance of a totally false impression respecting the import of the
statement. We turn once again to a hypothetical automobile accident for
elucidation. Althought the accident had taken place in a dense fog which
severely· impaired visibility, in filing the required report the motorists involved
had confined their disclosure of prevailing weather conditions to the observation
(true insofar as it· went) that "no rain or snow was fallirig or had fallen in the
previous twenty· four hours, and the pavement was free of snow and ice." Plainly,
the omission of any reference to the presence of the fog made the statement
false' in that it would be fairly understood by the report recipient to be an
implicit affirmative representation that the state of the weather had no bearing
on the accident.
Congress itself has long recognized that what has not been said in a "statement" may have a decided influence upon what message is imparted by that
which is explicitly contained therein. The security laws, which have as a primary
purpose the protection of the publi~ against being misled in reaching investment
decisions, specifically outlaw not merely affIrmative untruths in a statement
made in connection with a security transaction b~t, as well, the omission from

I'See Webster's Third New InternatU;1U11 Dictio1U1ry (1971), p. 2229.

~
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the statement of material facts which must be made known to the reader if the
creation of an erroneous impression is to be avoided. See e.g., IS U.s.C.
77k(a), 77q(a), 78n(e). 78r(a). Along the same line, under the broad rulemaking authority conferred upon it by 15 U.S.C. 78j(b), the Securities and
Exchange Commission has promulgated its well·known Rule IOb·S, 17 CFR
240.IOb·S, which makes it unlawful:
* * * to make any untrue statement of a material fact or to omit to state a

material fact necessary in order to make the statements made, in light of the
circumstances under which they are made, not misleading * * *. [Emphasis
supplied] .
VEPCO emphasizes that 'Section 186 does not likewise contain a specific
prohibition against the omission of material facts in the statements made by
applicants. We are not persuaded, however, 'that consideration makes any difference. Even though advanced in a securities case, as we have seen there is
generic validity to the observation of the court in In re Caesars Palace Securities
Litigation 360 F. Supp. 366, 386 rn. 19 (S.D. N.Y. 1973), relied upon by the
licensing Board, that "[c]learly, the failure of a person to include material
information in a necessary document can just as surely result in a false and
misleading statement as would the inclusion of incorrect information." We perceive no basis for attributing to the Congress which enacted Section 186 an
unawareness of this axiomatic proposition. Moreover, because the potential for
extreme mischief is just as great irrespective of how the false impression of the
true state of affairs may be created by the particular submission; we should not
presume a legislative indifference to whether an applicant has offered the ''whole
truth" and not just part of it in its submission to the staff.
In sum, the Licensing Board's determination that "Section 186 applies not
only to written and oral statements but to omissions as well" is too broadly cast.
In passing upon the falsity of a particular statement (i.e., affrrmative written or
oral representation), consideration may appropriately be given to any omissions
of material fact and the effect that those omissions reasonably might have on the
recipient's understanding of what was being represented by the statement. To
the extent, however, that the ruling below might be taken to mean that a
"material false statement" can be derived from the failure per se to satisfy the
reporting requirements of the Atomic Energy Act or Commission regulations,
that ruling is erroneous. It would twist the statutory terms with which we are
concerned entirely out of shape to conclude that one who has stated not at all
has stated falsely.
Even though not within the ambit of the "material false statement" proscription, a violation of a reporting requirement well may be reachable under the
catch-all provisions of Section 186 addressed to the ''violation of, or failure to
observe any of the terms and provisions of this act or of any regulation of the
Commission." See p. 349, supra. Since VEPCO was neither charged nor tried
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under those provisions, we need not decide that question here. As Judge Pretty.
man has stressed, "[i]t is well established, specifically by the [administrative
Procedure Act] , by the case law, and by principles of fundamental fairness that
one cannot be found guilty of an offense not encompassed by the complaint or
of which he had no fair notice." N.L.R.B. v. Tennsco Corp., 339 F.2d 396,399
(6th Cir. 1954). Consequently,a party may not be prosecuted in an adminis·
trative proceeding on one theory and convicted on another. Rodale Press, Inc. v.
F.T.C 407 F 2d 1252, 1256·57 (D.C. Cir. 1968). C[. Niagara Mohawk Power
Corp. (Nine Mile Point Nuclear Station, Unit 2), ALAB·264, NRCI.75/4R 347,
356·57 (April 8, 1975).
One need not go beyond this case in search of a good reason for strict
adherence to that settled principle. To establish a violation of a reporting reo
quirement, the source of the" asserted requirement must be both alleged and
proven. On the other hand, a statement actually made may be both "false" and
"material" even if not put forth in the purported fulfillment of a reporting
requirement. In a word, the elements of the two offenses are not identical? 0

m
It is within the framework of the foregoing interpretation of the relevant
provisions of Section .186 that we nOw consider specifically the several alleged
material false statements which have been laid at VEPCO's "doorstep. For con·
venience of discussion, the statements will be grouped by us in the same manner
as by the Licensing Board in its initial decision.
Each statement or group of statements will be examined in its specific
setting. In determining truth or falsity, as well as materiality, the context of the
particular statement "must necessarily be taken into account. Additionally, regard
must be given to the respect(s) in which, according to the specification of
charges, the statement was false. Even though this proceeding is civil rather than
criminal in character, as just noted VEPCO was nonetheless "entitled to sufficient
notice of the foundation of the charges against it to enable it to prepare its

2OWithout arguing the matter at length, VEPCO complains that the Licensing Board also
construed overbroadly the Section 186 phrase "in the application." We need not unduly
concern ourselves with that complaint. Section 186 applies not only to any material false
statement "in the application"but as well to "any (by necessary implication, material false}
statement of fact required under section 182." For its part, Section 182a., 42 U.S.C.
2232(a), specifically authorizes the Commission "at any time after the filing of the original
application, and before the expiration of the license, (to} require further written statements
in order to enable the Commission to determine whether the application should be granted
or denied or whether a license should be modified or revoked." All of the alleged material
false statements for which VEPCO might be held accountable under the standards above
enunciated were either concededly contained "in the application" or to be found in docu·
ments required by the Commission in the exercise of its Section 182 authority.
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defense. It would thus be manifestly improper-if not amounting to a violation
of due process-now to hold VEPCO liable on some basis other than that set
forth in the specification which governed the course of the trial.
A. Statements. I, 2 and 4. As previously noted, ithe application for
permits to construct Units 1 and 2 of the North Anna facility was fIled in
March 1969. As part of that application, and as required by Commission
regulations, 'VEPCO submitted its preliminary Safety Analysis Report (PS~R)
for those two units. As Appendix A to the PSAR, VEPCO furnished an
additional report, dated January 13, 1969, which had been prepared by the
engineering fum of Dames & Moore (J. Ex. I, hereafter' "1969 D & M
report"). That report was addressed to the site environmental studies which
Dames & Moore, VEPCO's, consultant on (inter alia) seismic matters, had
conducted during 1968 in cooperation with Stone & Webster (the architect-engi.
neer for the North Anna Project). These studies embraced, although were not
restricted to, an investigation of the geology of the site and its environs for the
purpose of ascertaining seismic conditions.
The fust tluee statements considered by the Licensing Board-identified as
Statements 1, 2 and 4 respectively (see fn. 8, supra)-were contained in either
the PSAR or the 1969 D & M report submitted in connection therewith.
Specifically, those statements were: .
1. The nearest known fault to the site is located slightly southwest of the
town of Mineral. If projected along the areal ~trike, the nearest approach of
, this fault would be about 4·~ miles to the northwest of the power station
".
site * * *. '
[1969 D & M report, p. IIA.13] ;

.

.

2. The site is apparently free of faulting and structural anomalies. * * *
Based on the results of our geologic studies, it is our opinion that there is no
geologic feature of the site or surrounding area which adversely. affects the
intended use of the site.
[1969 D & M report, p; IIA·191 ~
4. No known or suspected faults are present in the strata underlying the site.
The closest known major faults are located near the Culpeper Triassic Basin,
approximately 20 miles WNW of the site.
[pSAR, Units t and 3, Vol. 1, §2.4) .
According to the specification of charges, each of these statements was faise
because, assertedly contrary to the import of the representations made therein,
the 1968 seismic investigation had disclosed minor faulting at the reactor site
itself. In addition, the statements .were alleged to be misleading in that they
omitted any explanatory discussion respecting the "suspected structural dis·
continuity" which (1) had been uncovered during that investigation; (2) had
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been the subject of earlier Dames & Moore written progress reports furnished to
VEPCO; and (3) had significantly increased the scope of the investigation..
The record does indeed establish that small shear faults had been discovered
at the reactor site (S.F. 30)21 and, further, that Boring 10, apparently made in
August 1968, brought to light the possibility of a geological anomaly which
rnight-4>r might not-be indicative of faulting (S.F.: 23). The evidence also
r.eflects, however, both. that (1) upon further analysis, the investigators sub·
sequently concluded that the faults were of no seismic importance and that the
suspected anomaly did not exist (J. Ex. 70 at p.7; S.F. 28); and (2) the presence
of small shear faults, as well as of the possible anomaly, was revealed to the
Commission's staff at pages IIA·17 and IIA·18 of the 1969 D & M report itself,
(i.e., in very close proximity to Statements 1 and 2, which appeared on pages
IIA·13 .and IIA·19 respectively).2~ In the staffs view, this constituted a "timely
fumish[ing] to [it of] all the significant information" contained in the earlier
Dames & Moore progress reports with respect to these geologic concerns (S.F.
.
.
20). .
In short, as the licensing Board found, there was no concealment from the
staff of the information which the Coalition continues to maintain should have
been factored into Statements 1, 2, and 4. That Board heavily relied upon this
consideration, and' the resultant opportunity given to the staff "to conduct its
own independent review and investigation," in determining .that the three state·
,. ,
ments were not both material and false. NRCI.75/9 at 519·20. . .
We think this reliance to have been justified. Of .course, a representation
which is facially untrue does not achieve veracity merely because the actual state
of affairs has been disclosed elsewhere. At the same time, however, as we have
held earlier in this opinion, whether a given statement is materially false must be
judged in the light of the message which likely would be conveyed to the person
to whom the statement is addressed. In the context of:the present case, the
question comes down to this: how might a reasonable staff member have inter·
preted the statements and then applied them in' determining what course of
regulatory action should be pursued?, . .
.
Looking fust at the two statements in the 1969 D & M report, we fmd it
most difficult to conclude that a staff reader of the section'of the report con·
taining those statements might have deemed the terms "fault" and "faulting" to
encompass minor shear faults, which indisputably are frequently found in large
East Coast excavations (S.F. 30). To reach that conclusion, we would be reo
quired to make the unreasonable assumption that the reader would have blinded
.'

,f

:

'

21 The stipulation of facts entCr~ into by the parties con~isted of ~umbered paragraph:s:
They -are referred to herein 'as "S.F. _" ' ,.
. . ',,' ,
22
addition,' at p.' IIA·16, the report referenced Plate' IIA·7. That plate appears
following p; IIA·19 and clearly shows the existence of shear movements on the site.

In
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himself to everything else disclosed in the section-including the express revelation that there were minor shear faults at the site.
But we need not indulge in speculation on the point. For the record contains affirmative and uncontradicted evidence that "fault" and "faulting" would
have been understood by the staff to refer to something beyond what was
discovered on the side during the 1968 investigation. Asked how he would have
interpreted the sentence" [t] he nearest known fault to the site is located slightly
southwest of the town of Mineral," a staff geologist, Dr. Stepp,responded: "I
would have read this statement to mean II< II< II< that the nearest regional fault
would be at Mineral. I would not have read it to preclude small faults at the
plant site area as indeed they were reported" (Tr. 249, emphasis supplied). It is
true that this testimony was specifically directed to the appearance of that
sentence in a later (1971) report issued by Dames & Moore. See pp. 368-369,
infra. It, clearly has equal applicability, however, to the statements under
present scrutiny.
Insofar as the assertion in Statement 2 that the site "is apparently free" of
structural anomalies is concerned, John Briedis, in 1968 a Dames & Moore
geologist actively involved in the seismic investigation, testified that, by the time
the 1969 D & M report was written, further borings had already determined that
no "anomaly" in actuality existed (J. Ex. 70 at p. 7). In light of this evidence,
also uncontroverted, that assertion was literally true. And, since the staff was
simultaneously informed of the geologic conditions which had prompted the
further inquiry into whether a structural anomaly was present, it cannot be said
that Statement 2 might have created the false impression that the existence of
such an anomaly was never even thought to be a possibility.
Precisely the same considerations govern the disposition of Statement 4.
Although appearing in the main body of the PSAR as distinguished from the D
& M report submitted by way of an appendix, the representation in that statement that "[n1 0 known or suspected faults are present in the strata underlying
the site" cannot be presumed to have been understood by the staff to negate the
presence of small shear faults which are both common to the region and of no
consequence. Among other things, on the very same page of the PSAR on which
Statement 4 is contained, the reader was explicitly referred to the D & Mreport.
Indeed, the PSAR discussion (including Statement 4) was specifically characterized as a summary of the "principal results of the geology phase of the [D &
M] environmental study."
,
There is still a further' consideration which bears upon: at least the
materiality of all three statements. As the Ucensing Board pointed out, in 1969
an applicant was required to include in its PSAR "[a] deSCription and safety
assessment of the site on which the facility is to be located, with appropriate
attention to features affecting facility design." NRCI-75/9 at 514. Special attention was to be directed to "the site evaluation factors identified in Part 100."
I
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33 F R 18610 (December 17, 1968); 10 CFR 50.34 (a) (1) (1969 ed.). Those
factors included:
Physical characteristics of the site, including seismology, meteorology,
geology and hydrology.

(1) The design for the facility should conform to accepted building codes or
standards for areas having equivalent earthquake histories. No facility
should be located closer than one·fourth mile from the surface location of a
known active earthquake fault.
.

••••••

(3) Geological and hydrological characteristics of the proposed site may
have a bearing on the consequences of an escape of· radioactive material
from the facility. Special precautions should be planned if a reactor is to be
located at a site where a Significant quantity of radioactive effluent might
accidentally flow into nearby streams or rivers or might fmd ready access to
underground water tables.
10 CFR 100.10. (c) (1969 ed.). .
The regulations themselves offered no further guidance (such as is now
provided by Appendix A to Part 100). The staff, however, had promulgated
guidelines in 1966 (still effective in 1969) respecting the reach of the geologic
and seismic discussion to be contained in safety analysis reports. Insofar as here
relevant, applicants were told that:
• • • geological formations beneath the facility in general play the same role
in the architectural engineering of the structures for reactors as for any
major industrial facility, and hardly justify exhaustive treatment in facility
design reports to be submitted to the Commission. Except for the' unusual
situation in which the local * * * geology [has] particular influence on
design, a great deal of information with respect to these matters need not be
submitted • • *. * * * Emphasis should be on geological information
explaining the need or the basis for any unusual design criteria because of
, geological anomalies.
.
It is expected that the seismic history of a site will be examined. The extent
of evaluations submitted in the Safety Analysis Report and the amount of
supporting information should be roughly proportional to the probability of
a seismic event and to the intensity of its effects.••• 23
•

23 A Guide for the Organization and Content of Safety Analysis Reports, issued on
June 30, 1966. The portion quoted above was supplied to the Licensing Board by the
staff as an attachment to its letter of FebruarY,14, 1975 in response to Board inquiries
during the course of the hearing (fr. 289·97, 416·22).
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These guidelines, taken together with the then current Commission regulation (10 CFR 50.34(a) (1), supra) suggest to us, as they did to Board'member
Kornblith below, that in 1969 the staff was "minimizing the importance of
detailed geological information except for unusual situations." NRCI-75/9 at
543. More specifically, the staff appears to have been then of the view that it did
not need, in the discharge of its regulatory function of passing upon the site
suitability and seismic desigri aspects of a particular proposed reactor, to be
apprised of minor faults or other geologic features determined by the applicant
to be of no consequence to the facility design. It is unimportant here whether
the staff was right in that view. What is of Significance is what information the
staff thought to be material to its scrutiny of an application, not what it should
have thought relevant; In terms of Statements 1, 2 and 4, if the staff would not
have regarded a reference in those statements to the shear faults to have'been
material to its review of the North Anna Units 1 and 2 applications, it scarcely
can be found that the failure to have included such a reference in the statements
had the effect of making them materially false. 24
B. Statements 7, 10, 11, 13 and 14. The Licensing Board next directed
its attention to statements relating to the geological conditions at and in the
vicinity of the North Anna site which were made in documents furnished to the
staff on September 15,.1971 and March 15,1972 respectively: On the former
date, VEPCO filed its Preliminary Safety Analysis Report· for Units 3 and 4.
Submitted in conjunction with the PSAR was a second Dames and Moore report,
dated August 13, 1971 (J.Ex. 18, hereafter "1971 D & M report"). This covered'
additional site environmental studies undertaken in June and July of that year
.24 Before the Board below, the staff contended that Statements I, 2 and 4 were not
material false statements. On the appeal, however, it has changed its position. The staff now
insists that the statements contravene Section 186 because they failed 'to take into'account
minor faulting at the location of a proposed dam, approximately five miles from the reactor
site, .which ;was to serve the cooling water needs of the facility. This faulting had come to
VEPCO's attention on February 6, 1969 by reason of a geologic report submitted to it by
Stone & Webster. But, unlike the faulting at the reactor site, it was not disclosed to the staff
until after the f"11ing of the PSAR. See p. 370, infra.
'
We decline to entertain this newly advanced theory. As has been noted, with' respect to
Statements 1,:2 'and 4 the specifieation of charges rested exclusively on the disclosures
pertaining -to the reactor site itself. Additionally, the case was tried on that basis. Consequently, as staff counsel conceded with commendable candor at oral argument (App. Tr.
200-01), VEPCO had no notice below of the issue which the staff now belatedly seeks to
raise and, therefore, was not given an' "adequate opportunity to present (its) Case on this
issue." We think it ''well settled" that the staff may not "change theories in midstream
without giving respondents reasonable notice of the change." Niagara Mohawk Power Corp.
(Nine Mile Point, Unit 2), supra, NRCI-75/4R at 355. That consideration is of itself sufficient to preclude the staff from asking that we overturn the Licensing Board's decision on
the tmeestatements in question because of the dam site faulting. See p. 363, supra. As
will be'shortly seen; however, that faulting must be considered in connection with othei
statements. See pp. 374-375, infra.
'.',
,.
-

368

(to supplement studies made in 1968 and embraced in the 1969 D & M report).
The March IS, 1972 submission .was the Environmental Report required of
VEPCO in connection with fO}.lr North-Anna units.
",
The statements in question are five in number. The fust three-identified as
Statements 7,10 and II-were contained in either the PSAR or the accompany;
ing 1971 D & M report and read as follows:
7. The closest known fault is located near Mineral, Virginia, 7.5 miles WSW
of the site. Faulting of rock at, the site is neither known nor is it suspected.
, Surface mapping, boring date, and the excavations for' Units 1 & 2 all
indicate continuity of strata.

an

[pSAR, Units 3 and 4! Vol. I, §2.4] .

10. The nearest known fault to'the site is located slightly southwest of the
town of Mineral. If projected along the areal strike, the nearest approach of
. this fault would b~ about 4* miles to the northwest of the power station
site.
[1971 D & M report, p. IIA-14].
11. The site is apparently free of faulting and structural anomalies * * *.
Based on the results of our geologic studies it is our opinion that there is no
geologic feature of the site or surrounding area which adversely affects the
intended use of the site.
'
[1971 D & M report, pp. IIA-20, IIA-20, IIA-21] •
The remaining two statements appeared in the Environmental Report. One of
them Statement 13,25 was identical to Statement 7 and ,seemingly had simply
been carried ,over from, the, PSAR into, supplements to the ,Environmental
Report. Likewise, the other statement (No. 14)26 was a repetition of the
representation in Statement 11 that the site is "apparently free of faulting and
structural anomalies." ,
The specification of charges asserted that these statements were materially
false because of (1) the previously discussed disclosures during the 1968 site
investigation; (2) the known presence of minor faulting at the .location of a
proposed dam, five miles from the reactor site;2 7 and (3) certain discoveries made
and events occurring during 1970 and 1971. With regard to each statement, the
Licensing Board majority, over the dissent of Mr. Komblith, determined that the
charge ,was well· founded. NRCI-75/9 at 520-26. '
',
~'

2SEnvironmental Report, Vol. I, §2.4.
Report, Vol. 2, p. C-22.
"
'
27 As previously noted, the dam site 'faUlting Was not relied upon in the Specification
insofar as Statements I, 2 and 4 were concerned. See fn,'24 , supra.
' I,'
,2' Environmental
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1. We have already made note of the discoveries during the 1968 site investi·
gation, their evaluation by the investigators and the way the staff was apprised
of what had been found and concluded. Insofar as the dam site faulting is
concerned, suffice it to say that, in a geologic report on "Dams, Dikes and
Canals" (1. Ex. 23) furnished to VEPCO by Stone & Webster ov February 6,
1969, it was indicated that
a number of small shears have been encountered in borings taken at the
proposed sites of dikes, canals, and the main dam. These faults have in·
variably been partially or totally healed by silicification and are believed to
have occurred prior to, or contemporaneous with, the folding which is
observed in the area. Because of the minor nature of the faulting observed in
the borings, it is interpreted to represent the normal small·scale tearing
which typically occurs in areas of folded rocks.
The silicification of fault zones probably occurred during or after the
Appalachian Orogeny (230-280 million years ago), since this was the last
tectonic activity in the region and the zones do not show any evidence of
post.silicification fracturing.
No indications of fresh gouge zones or intense brecciation have been encountered in borings nor is any instance of recent faulting known or inferred to occur in the area.
It is stipulated that the staff did not become aware of the dam faulting until
October 1973 and further that the report was not supplied to the staff prior to
the following January (S.F. 35, 36).
In order to make a fair appraisal of the falsity and materiality of the representations in Statements 7, 10, 11, 13 and 14 which concern geological conditions on the reactor site itself-as distinguished from the dam site-a more
detailed development of what transpired in 1970 and 1971 is necessary.
a. Our starting point is February 1970. A Stone & Webster employee on the
North Anna Site then observed conditions which he thought might occasion a
rock slide during the then on-going excavation activities for the Unit 1 containment. This prompted an inquiry by Stone & Webster officials concerned that
the safety of their workmen might be threatened by excavation wall instability.
In the course of the inquiry, a chlorite seam was discovered on the south side of
the Unit 1 excavation. Since chlorite seams sometimes are associated with faulting, this discovery raised the possibility of the existence of a fault. A Stone &
Webster geologist, John Briedis, was requested to look into the matter. S.F. 53,

54.

.

Mr. Briedis paid two visits to the site during February. On the second visit,
extending over a period of three days (February 25-27), he mapped the excavation and took rock samples from the chlorite seam. These samples were delivered
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for analysis (including X-ray examination) to three geologists on the staff of the
Virginia Division of Mineral Resources (VDMR), an agency of the Commonwealth. On their immediate visual examination of the samples, these geologists
expressed the opinion to Mr. Briedis, based upon their knowledge of the geologic
conditions of the region, that the characteristics of the rock (specifically, the
presence in the samples of slickensides,28 cataclasts29 and chlorite) might be
indicative of a fault. S.F. 63,67, 69.
Approximately three weeks later, Mr. Briedis was furnished with the
VDMR's written report, dated March 19, 1970, of the results of its analysis of
the rock samples (J. Ex. 31). Although the report did not contain an explicit
conclusion regarding whether the samples indicated possible faulting, its revelations of their mineralogy were interpreted by Mr. Briedis to support his own
assessment ''that the chlorite zone was a compositional feature not related to a
fault" (S.F. 70). This assessment was seemingly concurred in by other Stone &
Webster personnel concerned with the geological conditions obtaining at the site
(S.F. 55). It does not appear from the record that the VDMR geologists were
asked at the time for their views regarding the import of the analysis. Several
years later, however, during the course of the 1973-1974 Commission investigation of the Coalition's charges that VEPCO had known as early as 1970 of the
existence of faulting in the containment excavation, several of those geologists
were interviewed. Two of them (Messrs. Calver and Good) opined that the
analysis of the rock samples had not indicated the presence of faulting (J. Ex.
40, at p. 18).
Although apparently no longer concerned that a fault might be associated
with the chlorite seam, Mr. Briedis perceived a continuing problem of assuring
that workers would not be endangered by rock slides. This problem was discussed with Dames & Moore personnel prior to the initiation by that firm in
June ·1971 of the additional site studies (in connection with the prospective
construction of Units 3 and 4) which already have been mentioned. The result
was a revision of the Dames & Moore boring program to call for drilling into the
chlorite searri (S.F. 75). Insofar as relevant here, one of the borings taken (No.
630) disclosed (1) a one inch healed offset at a depth of 52 feet; and (2) an
"altered zone" covering a depth range of 44~ to 56 feet (J. Ex. 18, at p. II A-16;
J. Ex. 42, at p. 2).
The offset was subjected to optical analysis and determined to be "a feature
formed by plastic flow during gneiss formation and folding rather than by fault2. A slickenside is a "polished and smoothly striated [rock] surface that results from
friction along a fault plane." American Geological Institute, Glossary of Geology, p. 665
(1972). A striated surface is one which has parallel depressions or narrow bands. Id. at
700-01.
29 A cataclast is a rock which contains "angular [Le. sharp cornered] fragments that have
been produced by the crushing and fracturing of preexisting rocks as a result of mechanical
forces in the [earth's] crust." Glossary of Geology, supra, fn. 28, at p. 110.
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ing."These facts were duly reported at pages IIA-16 and IIA-17 of the 1971 D &
M report issured in August.
'
,
, With regard to the "altered zone," in its progress report to VEPCO dated
June 16, 1971 (J.' Ex.' 42),30, Dames & Moore called attention to the
"anomalous conditions" (i.e., high fracture frequency and some folding) found
therein as a result of Boring 630 and expressed the belief that additional borings
might be necessary to confirm that those conditions "ate localized and not part
of a significant adverse geologic structure." Thereafter, on July 7 and 9, 1971,
respectively, two -such borings were made, Nos. 645 and 644 (S.F. 82.)~ Although it did not discuss the purpose of these borings or employ the term
"altered zone," the 1971 D & M report did contain separate logs for each of
them (as well as for Boring 630).31 These logs disclosed among other things (1)
the existence of high fracture frequency in the material extracted from adjacent
Borings 630 and 644; and (2) low fracture frequency and an absence of evldimce
of an offset at the location of Boring, 645 '(approximately 300 feet to' the
northeast); Further, the logs for Borings 630 and 644 specifically referred to the
presence of chlorite. And, in the course of its discussion of the site bedrock, the
report observed that " [c) hlorite layers .,... were· encountered within the
granite gneiss in the southern portion of the site" and that "some of these layers
correlate with chlorite layers encountered in the reactor excavations for Units 1
and 2."Jd. at IIA-16.
On July 13, 1971 shortly: after Borings 644 and 645 had been made, a
Dames & Moore field geologist named Charles Uvingston brought some gneiss
cores taken from "the North Anna project area" to Thomas Gathright, a VDMR
geologist.' When or how those cores had been acquired is not revealed by the
record. It is stipulated, however, that Mr. livingston :requested Mr. Gathright's
opinion as to "the origin of the chlorite zones in the cores and in the excavation
for the reactor siteuand that the latter responded to the effect that "the chlorite
zone may be offault origin." S.F. 81.
b. We now move back in time to February 23, 1970, two days before Mr.
Briedis made' his second trip to the site for the purpose of mapping the chlorite
seam which then had recently been discovered. On that date, pursuant to a prior
arrangement with Herbert Engleman,Jr., Dr. John Funkhouser,'a geolOgy professor at John Tyler Community College (near Richmond), made a site visit in the
company of two of his students for the purpose of examining the Unit 1 excava" " -,
tion (J. Ex. 34, at p. 26). '. ,
Mr. Engleman, who escorted the visitors, was then VEPCO's resident engineer on the site. A graduate mechanical engineer ,with no geologic3I training or
experience, for many years he had been principally engaged in the design aspects
30Neither of the relevant progress reports submitted by Dames & Moore to VEPCO
during its site studies (J. Ex. 42 and 43) was provided to the NRC staff as well (S.F. 80).
. I I These logs were included in Section B of Part I of the report as Plates Nos. IB-2ag;
'
IB-2av; m-2aw. "

of hydroelectric and pumped storage facilities (J. Ex. 37, at pp. 5-7). In December 1969, he had received his North Anna assignment on a temporary basis (Tr.
172). In the 'capacity of resiuent engineer, his main responsibility was the oversight of the construction of the dam and he therefore spent most of his time at
that location (Tr. 178,208). 'At trial, he stated that he had not been in charge of
, the containment excavation work (Tr. 209). On the other hand, in a pre.triat
deposition, he had represented that he was, in effect, in charge of the excavation
site (J . Ex. 37, at p. 9). In any event, there is no doubt that he had become
aware of the construction problems afflliated with the chlorite seam found in
the Unit 1 excavation (Tr.176, 186).
On'the occasion of Dr. Funkhouser's February 23 visit, no mention of
faulting was made (J. Ex. 34, at p. 34). A month later however Dr. Funkhouser
again toured the excavation area. This time he was accompanied by two geology
professors associated with the College of William and Mary (Drs. Bruce K.
Goodwin and Stephen C. Clement), two students and Mr. Engleman (Id. at 70,
7 1 ) . .
The licensing Board found that, upon emerging from the Unit 1 excavation,
either Dr. Funkhouser or Dr. Goodwin advised Mr. Engleman of the presence of
a "major fault" associated with the chlorite seam. NRCI.75/9 at 521. This
finding was based exclusively, upon a statement made by Dr. Funkhouser in a
deposition taken by the NRC staff in September 1973 (J. Ex. 34, at p. 75).
Having died in the meanwhile, Dr. Funkhouser was not available to testify at the
trial in January 1975. Both ,Dr. Goodwin and Dr. Clement, however, did appear
as witnesses. By then almost five years had elapsed since the site visit. Understandably, th'eir memory of precisely what had been said to Mr. Engleman ( and
by whom) was quite hazy. They had no specific recollection of any reference
being made to a "major" fault (Tr. 139). Nor could they corroborate Dr. Funkhouser's statement in his deposition that Mr. Engleman had registered "shock"indeed "almost incredulity"-when informed of the fault (Id. at 138-40). The
most that they could say with confidence was that there had been discussion of
the existence of a fault and that it, was their impression that by the end of the
visit, Mr. Engleman ''was aware that there was a fault there" (Id. at 135). Both
professors also thought that the characterization of the chlorite seam as a fault
had ,not made a "very major impression" upon Mr. Engleman (Id. at 193-40).
More particularly, in Dr. Goodwin's view, Mr. Engleman had likely focused on
the matter in terms of the engineering problems which might arise (Id. at 135).
In this connection, it appears from the sum total of the testimony Of Drs.
Goodwin and Clement that the fault was discussed with Mr. Engleman in those
terms, rather than with regard to possible seismic difficulties. Moreover, all three
professors disclaimed having either given any geologic advice to Mr. Engleman or
sought to pursue the fault question further with the geologists in the employ of
VEPCO or its contractors (J. Ex. 34, at p. 79;J.
35, at p. 33;J. Ex. 36,at p.
28).
For his part, Mr. Engelman testified that he recalled having conversed with
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the visiting professors. He did not remember the details of the conversation or
any mention of faults. Had he been told of the existence of a fault of importance to the reactor, he would have notified his superiors. Tr. 180-82.
2. It is against this background that we must decide whether VEPCO misrepresented material facts when, in 1971 and 1972, it submitted documents to
the staff which asserted that (1) there were no known faults within 7.5 miles of
the site (Statements 7, 10 and 13); (2) faulting of the rock at the site was neither
known nor suspected (Statements 7 and 13); (3) surface mapping, boring data
and the excavation for the Units 1 and 2 all indicated continuity of strata (Ibid.);
(4) the site was apparently free of faulting and structural anomalies (Statements
11 and 14); and (5) in Dames & Moore's opinion, based upon the results of its
geologic studies, there was no geologic feature which adversely affected the
intended use of the site (Statement 11).
a. As earlier seen, the same representations respecting the location of the
nearest known fault and the absence of known faulting of the rock at the site
had been contained in the PSAR for Units 1 and 2 and the flrst Dames & Moore
environmental site report which had accompanied its submission to the staff in
1969 (J. Ex. 1). In Part IlIa of this opinion, see pp. 365-366, supra, we concluded that those representations had not been rendered false by the previous
discovery on the reactor site of minor shear faults having no possible seismic
importance. Those reasons apply equally to the repetition of the representations in the statements under present consideration. In common with the
1969 Dames & Moore report, the 1971 report (accompanying the Units 3 and
4 PSAR) made specific reference to the shear faults at the site (at pp. llA-19 and
'IIA_20). And it was in the context of Statement 10, contained in the 1971
report, that Dr. Stepp had testified that he would not have taken the assertion
that "the nearest known fault to the site is located southwest of the town of
Mineral" to "preclude small faults at the plant site area as indeed they· were
reported." See Tr. 248-49; p. 366, supra.
The similar minor shear faults discovered at the dam site in 1969 are,
however, a quite different matter. Since their existence did not come to the
staffs attention until October 1973, it cannot be said on the basis of Dr. Stepp's
testimony (or anything else we have found in the record) that the representations made in 1971 and 1972 that there were no known faults closer than
Mineral would perforce have been understood by the staff to allow for the
possible presence of faults at the dam site.3 2 In view of the dam site faulting, we
3 2Put another way, there is nothing before us which would justify an inference that, at
any time relevant hereto, the staff generically interpreted the term "fault," as used in
submissions by applicants or licensees, to have reference solely to a fault of greater
magnitude than the minor shear fauts under present consideration. The mere fact that the
staff may not h3ve been interested in faults of that character, and therefore did not insist
that their existence be affumatively reported, does not, of course, support such an
inference. This Is borne out by Dr. Stepp's explanation of why he.did not construe Statement 10 as ruling out the presence of small faults on the reactor site. The assigned reason
was that that presence had been reported; rather than that the term "fault" was thought by
the staff to exclude by definition any inconsequential faulting not specifically required to
be disclosed by then prevailing reporting criteria.
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are constrained to hold, therefore, that the Licensing Board correctly determined that Statements 7, 10 and 13 were false to the extent that they represented that the closest known fault was in the vicinity of Mineral.
The question remains whether that falsity was material. In the case of
Statements 7 and 10, clearly not. As of September 1971, when the Unit 3 and 4
PSAR and accompanying second Dames & Moore report (containing Statements
• 7 and 10 respectively) were submitted to the staff, there had been no change in
the guidelines which had been promulgated many years earlier with respect to
the content of the geologic and seismic discussion in safety analysis reports. We
have already seen that the clear message conveyed by those guidelines was that
the staff did not then perceive any necessity that it be informed of minor faults
or other geologic features determined to be of no consequence to the facility
design. There is no room for doubt on this record that the discovered dam site
faults, if anything even more so than the reactor site faults, were of that stripe.
Although textually identical to Statement 7, as previously noted Statement
13 is found in a supplement to VEPCO's environmental report which was submitted to the staff six months later in March 1972. During that interval, the
Commission put forth a proposed new Appendix A to 10 CFR Part 100, setting
out "the principal seismic and geologic considerations which guide the Commission in its evaluation of the suitability of proposed sites for nuclear power
plants." 36 FR 22601 et. seq. (November 25, 1971).33 The following February, the staff revised its earlier reporting guidelines by means of a publication
entitled "Standard Format and Content of Safety Analysis Reports for Nuclear
Power Plants." Insofar as here relevant, the revision essentially reflected the
content of proposed Appendix A.
The provisions of the proposed Appendix with which we need be concerned
are quoted in the Licensing Board's decision. NRCI-75/9 at 515. As is readily
apparent, they Signaled a marked change in the prior staff approach regarding
what had to be reported to it. While the 1966 guidelines had been cast in terms
of the submission to, and consideration by, the staff of only such geologic and
seismic data as might be thought to have a clear bearing upon facility design, .
proposed Appendix A and the implementing guide required the submission of
much more information in aid of the staffs independent determination of site
suitability.
In his dissent below, Mr. Kornblith expressed the view that, since the new
criteria were directed to safety analysis, rather than environmental, reports, they
are of no consequence in the appraisal of Statement 13. NRCI-75/9 at 554-55. If
the issue were simply whether VEPCO had been placed under an affurnative

UThe Commission noted its expectation that the proposed Appendix would serve as
''interim guidance" until s~ch time as it took ''further action."
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duty to disclose in its environmental report all minor shear faults discovered in
the general vicinity of the reactor site, we might agree with that thesis. But that
is not the issue. Irrespective of whether it was obliged by virtue of the new
regulatory guidelines to discuss the presence of dam site faults in the environmental report, the fact remains that VEPCO chose to make a positive representa·
tion in that report which conveyed the false impression that such faults did not
exist. If that representation was material as well as untrue, VEPCO .violated •
Section 186 in making it. And, once again, its materiality hinges upon whether
in March 1972 the staff might have carried out its duties differently had it not
been erroneously told in effect that the dam site was free of known faults. 34
We have. examined the then proposed Appendix A and the implementing
guide from this standpoint. Their provisions do not suggest to us that the staff
might have pursued another course in its site suitability inquiry had it not been
led to believe that the dam site was free of known faults. The new criteria did
look to a determination of (1) "the lithologic, stratigraphic and structural
geologic conditions of the site and the area surrounding the site, including 'its
geologic history"; and (2) "geologic evidence ·of·fault <?ffset at or near the
ground at or near the site." See NRCI.75/9 at 515. If the existence of garden·
variety minor shear faults at the dam site might have been deemed by the staff
to have a Significant bearing upon those' determinations and the conclusions
derived therefrom, we have not been told about it. In this connection, it should
be recalled that the staff was under no illusion .that the area surrounding the
reactor was devoid of minor faulting; to the contrary, it was fully aware that
small shear faults were present on the reactor site itself.
The Board below also referred to the proposed Appendix A requirement
that "[f] or faults greater than 1000 feet long, any part of which is within 5
miles of the site, [there 'is to be a] determination of whether these faults are
active faults." NRCI.75/9 at 515. No party has pointed to anything in the record
to indicate that the shear faults at the dam site even approached that length. Our
own search had uncovered evidence to the contrary. See page SeE) 2.0·133 of
• Exhibit VX·9, which was introduced in the earlier.North Anna seismic show
cause proceeding at Tr. 187.35
.
The precise terms of the proposed appendix to one side, we have scrutinized
the record before us with care in quest of anything which might be taken to
reflect an· actual staff' concern in 1972 regarding the possible implications of

S4That a particular assertion of fact may be beyond the' scope of the document within
which it is contained does not mean that it is necessarily devoid of materiality. The staff is
entitled to assume the accuracy of, and to rely upon, any representation made to it by an
applicant with regard to a safety or environment aspect of a nuclear facility-regardless of
where that assertion happens to have been made.
3SThe record in that proceeding was by stipulation made part of the record in the
Section 186 proceeding. See S.F. S.
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familiar shear faults located at ,some distance from the immediate locale of a
reactor. That scrutiny has proved unavailing. Indeed, we have not found the
slightest suggestion in either the testimony or the documentary evidence before
us that the staff at any time took seriously even the faults of like character on
the reactor site. If anything, the record taken as a whole points in the opposite
direction, e.g., although disclosed to the staff as early as 1969, those faults were
apparently not deemed worthy of as much as passing mention in 'any subsequent
staff document relating to the North Anna facility. '
'
b. Proceeding to'the representation in Statements 7 a'nd 13 that faulting'of
the rock at the site' was not "suspected," we are confronted at the outset with a
sharp disagreement between the various parties respecting the importance which
should attach to'what was said to Mr. Engleman during the second site visit of
the geology professors. The' Coalition, Virginia and the NRC staff all insist that
the Licensing Board 'correctly concluded that awareness of the professors'
articulated concerns respecting the prese"nce of a fault on the site is imputable to
VEPCO. For its part, while acknowledging that "the knowledge of a' servant
gained within the scope of his authority may be attiibutable to his master,"
VEPCO stresses that Mr. Engleman's temporary assignment to the North Anna
site did not involve any responsibility for geologic matters, that he was not
versed in such matters by either education 'or experience, and that for these
reasons he neither did (nor should be held to have been obliged to) grasp the
significance of what he had been told.
,
; In our view; there is something to be said for both sides of the controversy:
To begin with, it is not 'dispositive that Mr. Engleman's assigned responsibilities
did not extend to the geology of the site. Under settled doctrine, the "liability
of a 'principal is affected by the knowledge of an agent concerning a matter as to
which he acts within his power to bind the principal or upon which it is his duty
to give the principal information." Restatement of,Ag'ency (2d) § § 72, 275
(1957) (emphasis supplied). And it seems to us plain'that, no matter what his
particular area 'of responsibility, ,each VEPCO employee had the' implicit, if not
explicit, duty to disclose to approp'riate company officials any information
coming to his attention which he might, be expected to know had a pOSSible
bearing upon the suitablity, of the site from a safety standpoint. See e.g.,
Missouri Pacific R.R.Co. v. Winburn Tile Mfg. Co., 461 F.2d 984,988 (8th Cir.
1972); Bimini Run, LTD v.Belcher Oil Co.; 336 F. 2d 184 (5th Cir.1964).
The more difficult question is whether Mr. Engleman should have'
appreciated that the, observations of the visiting professors had raised the pos.'
sibility that the site posed potential seismic problems. On the one had, it is
difficult to accept the notion that a relatively well-educated person such as Mr.
Engleman would be totally ignorant of the import of the 'term "fault." At the
same time, however, in their conversation with him non'e of the professors tied
the alleged fault to a seismic concern but, rather, all appear to have confmed
themselves to the discrete engineering problems which might be associated with
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the discovery which they had made; problems which by then were already being
acted upon by Mr. Engleman as well as others.
The Licensing Board sidestepped the question with the observation· that
VEPCO itself was obliged to apprehend the significance of faults and "could not
escape such duty by placing a representative at the site who assertedly did not
understand" that significance. NRCI-75/9 at 523. We think that line of reasoning
to be faulty. Making all due allowance for the broad reach of VEPCO's own
responsibilities insofar as the geologic and seismic investigation of the site was
concerned, we do not perceive any legal requirement that it have insured that
every employee who undertook. to escort visitors around its site be fully conversant on any subject which these visitors might have seen fit to discuss. In this
connection, the record does not indicate that the announced purpose of the
second visit was further to examine faulting which Dr. Funkhouser had observed
during his earlier tour of the excavation; nor is there anything else to suggest
that VEPCO or any of its representatives should have perceived a necessity to
have a geologist present during that visit. This being so, we think that no breach
of any legal responsibility would have been involved even had the professors
been assigned a common laborer as their escort.
Thus, if the decisive consideration were whether VEPCO is chargeable with
knowledge of what had been told to Mr. Engleman by the geology professors, in
the writer's judgment there would be room for some doubt regarding the falsity
of the representation that faulting at the site was not "suspected." 36 The
Licensing Board found, however, the existence of other, independent reasons for
concluding that representation was false; namely, the 1970 and 1971 investigations into whether the chlorite seam was indicative of faulting and the opinion
voiced by VDMR geologists on two separate occasions that a fault might be
present. NRCI-76/9 at pp. 523-24. We agree.
VEPCO does not deny, of course, that it properly can be charged with
knowledge of both the investigations and the statements made to Dames &
Moore personnel by the VDMR geologists. Rather, its defense is that, by September 1971, the investigation of the chlorite seam had reached the point at
36 Mr. Salzman does not share this doubt. In his judgment, VEPCO placed its employee
Mr. Engleman in a position to hold himself out to visitors as being in charge of the reactor
site. VEPCO was ·aware that Mr. Engleman was not a common laborer but a graduate
engineer. In the circumstances, VEPCO shOUld have foreseen that a visitor to the site might
reasonably assume that he was putting a responsible VEPCO official on notice by bringing a
matter of consequence related to the project to the attention of Mr. Engleman. Having
created this situation itself, VEPCO cannot now·avoid the imputation to it of notice given to
Mr. Engleman by claiming that he was too Ignorant to appreciate the potential consequences
of a "major fault" under a nuclear reactor or that reporting such matters was beyond the
scope of his actual (as distinguished from his apparent) authority. Mr. Salzman therefore
agrees with the conclusion of the majority of the Board below that VEPCO is chargeable
with" the knowledge reported by the three visiting geologists to Mr. Engleman that a fault
was "suspected" by them and that for this additional reason, Statements 7 and 13 are false.
See NRCI-75/9 at 521-24 and 526.
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which the possibility of faulting had been rejected by Dames & Moore (and
therefore by itselO. Consequently, faulting was then no longer "suspected."
We consider this thesis to be untenable. In the first place, even though
Dames & Moore may no longer have harbored any lingering suspicions regarding
the presence of a fault, insofar as the record discloses the VDMR geologists still
did. ~ 7 More particularly, our attention has been called to nothing which would
have permitted a finding that, prior to September 1971, the VDMR had advised
either VEPCO or one of its contractors that it had become satisfied that there
was no basis for continued concern. True enough, several years later, two VDMR
geologists told a staff investigator that in their opinion the rock samples sub·
mitted for analysiS in 1970 had not disclosed evidence offaulting (J. Ex.40, at
p. 18). But even were it to be assumed (without an evidentiary foundation) that
that opinion had been previously tendered to VEPCO (or a contractor on its
behalO, there would still remain the stipulated fact that a Dames & Moore
employee was advised in July 1971 that it was the then view of a VDMR
geologist (Mr. Gathright) that "the chlorite zone may be of fault origin" (S.F.
81). VEPCO did not attempt to establish below that that view had been with·
drawn at any time during the two month interval before VEPCO ftled, in
September 1971, the second Dames & Moore report containing Statement 7.38
Secondly, the concerns of the VDMR geologists laid to one side, the
omission of any reference to the fact that both Stone & Webster and Dames &
Moore had seriously investigated the possibility of faulting conveyed· an
erroneous impression respecting the import of the representation that "faulting
of rock at the site is [not] suspected." Despite that use of the present tense, i.e.,
"is" and not "was," in context Statements 7 and 13 could fairly have been
understood by a staff reader to represent not merely that faulting was not
suspected at the precise time of writing (which appears to have been true), but as
well that faulting had never been thought to be of sufficient concern to warrant
37 As framed, the statement under consideration was not restricted in scope to whether
VEPCO and its contractors "suspected" faulting. A staff member could have reasonably
interpreted it to mean that no qualified geologist who had occasion to consider the matter
harbored any suspicions regarding the existence of a fault.
.
"In an attempt to minimize the significance of S.F. SI, our dissenting colleague
emphasizes (see p. 39S, infra) that in 1974 Mr. Gathright stated to a Commission inves·
tigator that he had visited the site in 1973 and "it was not clear to him even then that
there was a faulting" O. Ex. 40, at p. 17; emphasis supplied). We fail to see, however, what
bearing that has upon whether, in 1971, Mr. Gathright suspected that there might be a fault.
Further, there is no record foundation for Dr. Buck's assumption regarding what Mr. Gathright meant by his 1971 statement; if that statement was intended to be nothing more than
a generic observation regarding the possible fault origin of chlorite seams, it was VEPCO's
obligation to bring out that fact at trial. Nevertheless, even were we to indulge in Dr. Buck's
assumption, a different result would not be required. Even though by September 1971
Dames & Moore may have become satisfied that, in this instance, the chlorite zone was not
of fault origin, once again there is nothing in the record to indicate that by then Mr.
Gathright likewise had dismissed that possibility.

379

the expenditure of money and time in investigation (which was plainly not
true}.39 In the final analysis, we see no consequential distinction between what
we have here and, e.g., a statement by a'life insurance applicant, who had just
experienced the apparently successful removal of a malignant tumor, that he
'''does not have cancer." Because of the employment of the present tense, the
statement' might be true in the most literal sense. But could it be seriously
contended that the omission of mention of the surgery would not leave the
insurance company with a distorted impression regarding the state of its applicant's health?
The insurance company could, of course, have justifiably regarded that
, omission as being one of a material fact; among other things, the company
would have been effectively deprived of the opportunity to determine for itself
whether the operation had been successful and therefore its applicant was an
acceptable insurance risk. So too, we consider to be material the omission of any
'mention by VEPCO of either the 'opinions expressed by VDMR geologists or the
fact that there had been inquiries made ,by VEPCO contractors for the express
'purpose of resolving a question which had arisen as to the presence of a fault.40
Had the staff been alerted to these matters-instead of being left with the
impression that Significant faulting at the site had not ever been thought to be a
real possibility-it might have considered itself duty-bound to look further into
the subject itself. If nothing else, it might have deemed it necessary to examine
more closely the methodology of the site investigation and to consult with the
VDMR.41
"Contrary'to Dr. Buck's assertion (see p. 396, infra), we do 'not imply that the record
establishes that VEPCO intended to deceive the Commission respecting whether at an earlier
time the existence of a fault had been suspected by either Stone & Webster or Dames &
Moore. All that we do (or need) find is that Statements 7 and 13 ~uld reasonably have
been taken by the staff as a representation that such suspicions had never existed.
4 °While some of the measures taken by the contractors were disclosed to the staff in the
1971 Dames & Moore report (e,g., the borings), the staff was not explicitly told of the
concern that the chlorite seam might be Indicative of a fault.
'
" ..
.
41 Dr. Buck's counter analogy (see p. 396, infra) Is simply Inapposite. We are not dealing
here . with the geologic equivalent of a ''garden Variety wart"':"'l.e., with an' abnormality
which by a simple procedure could be readily and defmitively determined to be either of no
consequence or of potentially serious dimensions. Rather, as we have seen, the seismic
concerns arising during the course of the North Anna site environmental studies prompted
'an' extensive Investigation which, at most, could produce an expert' opinion respecting
whether significant faulting was present.'
.
. ,
'
This being so, it is unimportant to our decision whether Dr. Buck Is right that-at least
if the biopsy of the wart had eliminated as a matter of certainty any possibility of a
malignancy-the dermatologist In his hypothesis would have been justified in reporting to
the patient (and, more pertinently,' to a prospective Insurer) merely that "no malignancy is
suspected." In any event, Dames & Moore being unable likewise to rule out as a matter of
certainty that the chlorite seam was not of fault origin, for the reasons which we have
assigned in the accOmpanying text it was materially misleading for VEPCO 'to tell the Staff
that faulting "is" not suspected without, at the same time, apprising' it of the prior suspicions which had occasioned the investigation.'
,.
"
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It need be added only that the change in reporting standards which took
place in the fall and winter of 1971 is of n6 relevance on,this phase of the case.
We are no longer dealing with minor and common shear faults which would not
have been likely to arouse staff interest either before or after the promulgation
of proposed Appendix A. Rather, as is evident from the measures taken to
investigate it, the 'chlorite seam was regarded as having a much greater seismic
potential. Even during that period when the staff approach reflec~ed by the
1966 guidelines held sway, it seems more probable than not that the staff would
have been influenced in deciding upon its own course by the knowledge that a
fault in the chlprite seam had been suspected by Stone & Webster at least to the
extent that an investigation was thought warranted.
c. Since we have found statements 7 and 13 to have been materially false by
reason of their representation that" [f] aulting of rock * * * is [not] suspected,"
there is' no compelling necessity to go on to decide whether those statements
also contravened Section 186 because of the additional assertion therein that
"[s] urface mapping, boring data, and the excavation for Units 1 and 2 all
indicate continuity of strata." We note parenthetically, however, that the
Licensing Board did not address itself to that assertion in its consideration of the
statements and that none of the parties to the appeals has contended that the
Board's failure to do so was error.
d. The representations that "[t]he site is apparently free of faulting and
structural anomalies" (Statements 11 and 14) and that "(b]ased on the results
of our geologic studies, it is our opinion that there is no geologic feature of the
site or surrounding area which adversely affects the intended use of the site"
(Statement 11) were made to the staff at the same times as the declaration that
faulting was not suspected. There, however, the parallel ends.
The "nor 'is it suspected" averment was one of fact; and, as we have seen,
did not either correctly or fully reflect the actual factual situation. In contrast,
Statement 11 was contained in the "conclusions" portion of that section of the
1971 D&M report which addressed site geology. Given what was said, as well as
the context in which it was advanced, it could not reasonably have been understood as offering anything more than the opinion which Dames & Moore had
reached following its own site investigation. And the report disclosed what
Dames & Moore had done and discovered in carrying out its geologic studies;
e.g., the borings, the revelation of the offset which had been subjected to optical
anatysis and found not to be due to faulting, the "altered zone" and the encountering of chlorite layers. See pp. 371-372, supra. Accordingly, the staff was
on sufficient notice of the foundation underlying the judgment of VEPCO's
geologic consultant. It also could not help but have apprehended that Statement
11 had reference to the existence or non-existence of signi/icantfaulting and
structural 'anomalies.
'
'
, Statement .14 was, once again, simply a carry-over of the first sentence of
Statement 11 into VEPCO's environmental 'report for the four North Anna
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units. That document did not repeat the entire geology discussion found in the
Dames & Moore second report. But that discussion was in effect incorporated by
reference; indeed, the reader of the VEPCO report was explicitly informed that
he was being provided with but a summary of "the Dames & Moore investiga.
tions of site geology * * * and seismology" because the full Dames & Moore;s
report of those investigations "has previously been submitted in this docket."
Environmental Report, Vol. 2, p. C·l.
In these circumstances, we cannot subscribe to the Licensing Board's finding
that Statements 11 and 14 were false. Both statements represented, quite cor·
rectly, the conclusions which had been reached following a. ~ames & Moore
investigation which has been neither alleged nor shown to have been inadequate
or negligently conducted. Granted, the reader was not explicitly told either of
the earlier uncertainties respecting the presence of a fault or that other experts
(such as the VDMR geologists and the visiting professors) might hold a different
view respecting faulting. But this scarcely can be regarded .as having made the
Statements misleading and thus false. Unless otherwise indicated, the expression
of an opinion by an expert is no more than a representation of what that expert
has himself concluded. By no means can it justifiably be taken as a further
implicit representation that the matter was never in doubt or that, to his knowl·
edge, all other experts who have looked into the question could be expected to
endorse his conclusions.42
C. Statements 12 and 15. In addition to some of the statements which we
have just considered, the 1971 Dames & Moore environmental site studies report
(furnished to the staff in September of that year in conjunction with the PSAR
for Units 3 and 4) contained a regional tectonic map (plate IIA.2). An identical
map was inserted at page C·28 of Volume 2 of the VEPCO Environmental
Report for the four North Anna units, which was flIed in March 1972.
The specification of charges identified these two map submissions as State·
ments 12 and 15, respectively. It was claimed that the maps were misleading,
and thus amounted to false statements, because they failed "to disclose an
important regional feature (Neuschel's lineament) material to an evaluation of
the North Anna site." The Licensing Board majority, again over the dissent of
Mr. Kornblith, agreed. NRCI.75/9 at 526-27.

42The Licensing Board viewed Statements 11 and 14 as false because, though Dames &
Moore truly believed the site "apparently free of faulting," it did not couple that representation with any indication that the three visiting geologists and a VDMR geologist were of a
different persuasion. But the statements in question are part of VEPCO's environmental
report to the Commission dealing with site studies. In context, VEPCO's submission of the
report without the qualification mentioned by the Licensing Board cannot be taken as a
tacit representation that no other individual expert disagreed. At most, the circumstances
justify the inference that no other comparable study of the site had been made which
suggested the existence of faults. This, of course, was true at the time.
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1. Neuschel's Uneament is a postulated fault which apparently first came to
the attention of the Commission in a brief written report prepared by an em·
ployee of the United States Geological Survey (USGS) named Waldron (J. Ex.
44). That report, dated August 1, 1969, was specifically addressed to the USGS
review, seemingly undertaken at the behest of the Commission, of the geology
and foundation conditions at the North Anna site. In the report, which was
promptly furnished to the Commission by USGS, Mr. Waldron referred to a map
which had been recently constructed by one Reed and showed "a postulated
major geologic structure" described as "a major northeast.trending fault a few
miles east of the site." It was suggested that VEPCO be called upon to discuss
the effect, if any, that this postulated structure might have "on the seismic
potential of the site." In this connection, the report noted that a copy of the
Reed map had been sent to Dames & Moore.
The staff did not act upon USGS suggestion (S.F. 84). A year later, how·
ever, USGS rendered its final report on the site, which again made note of the
postulated fault but added that "there are' no identifiable active faults or other
recent geologic structures that could be expected to localize earthquakes in the
immediate vicinity of the site" (Ibid.) .. Thereafter, in December 1970, Sherman
H. Neuschel, also a USGS employee, published an article in a professional
journal which, inter alia, dealt with the same postulated fault (S.F. 85). A staff
consultant responsible for reviewing the construction permit application for
Units 3 and 4 knew of this article and discussed it with Mr. NeuS'chel (Ibid.). But,
insofar as the record reveals, no one associated with the staff attached the
slightest importance to the lineament.
The regional tectonic map under present consideration was prepared in the
summer of 1971 by Dames & Moore. It concededly did not reflect the
lineament. But it was not claimed to embrace postulated faults. To the contrary,
it was explicitly tendered for the purpose of showing "known structural
features" and the location of "[t] he major shear zones closest to the site." 1971
D&M report, pp. I1A-4, IIA·5 (emphasis supplied). It is not contended that
Neuschel's Uneament comes within either of these classifications.
2. In support of its conclusion of falsity, the Licensing Board observed that
"[t]he Commission had a right to assume that the data submitted reflected an
accurate current evaluation of all tectonic features and their relationship to the
suitability of the site." NRCI·75/9 at 527. If the Board meant that the staff had
a right to assume that the maps reflected all postulated geologic features, the
observation was in error. VEPCO made quite clear precisely what the maps were
intended to disclose: known geologic features. Neither the staff nor anyone else
had an entitlement to presume otherwise.
The staff itself has explicitly acknowledged that "the submitted maps were
what they were represented to be"; indeed, because of this very consideration, it
asserted below that Statements 12 and 15 were not false. Although it now asks
us to afflrm the contrary result reached by the Board, it has not repudiated that
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acknowledgement. Rather, its present position is that the maps reflected material false statements for the reason thal they failed "to disclose information
,significant for purposes of safety review."
, This line of reasoning loses sight of the nature of.the charges leveled against
~PCO in this proceeding. As we have previously stressed, VEPCO has not been
accused of violating a duty imposed by statute or regulation to disclose information needed by the staff. to conduct its safety or environmental review. The
accusation is instead that VEPCO made "material false statements" in the course
of, providing what information it did choose to submit. This being so, it is
entirely irrelevant whether VEPCO was or was not under a duty to inform the
staff of Neuschel's Lineament. Even if such a duty existed (despite the stafrs
then full awareness of that postulated feature), the fact still remains that the
maps accurately and fully dealt with those matters to which the reader had been
informed they were confined in scope (viz., known features and major shear
zones). Accordingly, they cannot be deemed misleading at all,let alone to the
point offalsity.
In addition, the omission of Neuschel's Lineament from the regional
tectonic maps was of dubious materiality. The staff insists that its own failure to
have acted upon the USGS suggestion in 1969 that it ask for a Dames & Moore
or Stone & Webster evaluation of the lineament did not mean that it thought
that an evaluation was immaterial to the Stafrs site review. For, we are told,
there has been "no showing that the [s]taff did not make its own evaluation of
the 'postulated fault." There are two short answers to this approach. First,
assuming that it had been important to know whether it had evaluated .the
lineament, one 'might reasonably have expected the staff to have supplied the
necessary illumination on the point. Second, if the staff did in fact conduct its
own evaluation, it obviously lost nothing because of VEPCO's omission of the
lineament from the maps; i.e.• it was able to pass judgment upon the lineament
even though not told of it by VEPCO. '
D. Statements 16, 17, ,18, 19,20 and 21. The next group of statements
considered by the licensing Board were contained either in the Final Safety
Analysis Report (FSAR) for Units 1 and 2 (issued on January 3, 1973) or in a
supplement to that document (issued on July 18, 1973). The LicenSing Board
found two of the six statements in this group to be materially false and exonerated VEPCO on the other four. Mr. Kornblith fully concurred in this disposition.
None of the parties to the appeals takes issue with the Board's ruling that
statements 19 and 21, both found in the FSAR supplement, were true.4 3 Con43Statement 19:
There is no zone requiring detailed investigation of the faulting or rock strata.
Statement 21:
A study of the recent land forms in the site area does not reveal any adv~se features
such as faulting, slides, areas of instability or brecciation that could have been caused by
these shocks or from earlier earthquake shocks.
'
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sequently, they need' not be considered further in this 'opinion. We tum
immediately to the four statements as to which an appellate challenge has been
made to the Licensing Board's determinations.
1. Statement 17, appearing at page 2.5·6 of Volume 1 of the Unit 1 and 2
FSAR, makes, inter alia, two of the same representations that were contained in
Statements 7 and 13: "[f] aulting of rock at the site is neither known nor is it
suspected. Surface mapping, boring data, and the excavation for Units 1 and 2
all indicate continuity of strata." In Part IIIB of this opinion, pp. 378·381, supra,
we found Statements 7 and 13 to be materially false to the extent that they
negated any suspicion of site faulting. Nothing transpired in the 9.1/2 month
interval between March IS, 1972 (when Statement 13 was made) and January 3,
1973 which calls for a different result on Statement 17. We therefore concur in
the Licensing Board's determination that Statement 17 was also materially false.
2. We experience no greater difficulty in upholding the Licensing Board's
fmding that Statement 18 was both false and material. That statement, included
in the July 1973 supplement to the FSAR for Units 1 and 2 (at p. 2.5.10), read:
Faulting of rock strata at the site is not known. All available information
tends to confmn the continuity of strata. The closest known fault is loca~ed
4.5 miles NW of the site, as evidenced by mine exposures near Mineral,
, Virginia.
It is stipulated that, at the time this representation was made, VEPCO was aware
of the presence of a fault. SpeCifically, in April 1973, a resident Stone & Webster
geologist had observed an apparent offset of a pegmatite vein along a chlorite
seam in the Unit 3 excavation (S.F. 110). Nine days later, a second and similar
apparent offset was\observed (Ibid.). Following investigation, it was determined
that the feature encompassing the offsets was a fault (S.F. 117). VEPCO so
notified the staff on May 17,1973 (S.F. 119).
Admitting the untruthfulness of Statement 18, VEPCO offers the ex·
'planation that the pages of the FSAR amendment embracing the statement were
already in preparation when the fault was identified on May 14, 1973 and were
not thereafter altered for the reason that "the investigation was in process and
the staff had already been informed of the existence of the fault." This ex·
planation may be pertinent on the question of the appropriate sanction. See p.
390, infra. But it has no bearing upon whether Statement 18 was false. Nor can
VEPCO avoid a determination of falsity on the basis that at least some members
of the staff, were' aware that the actual facts were other than presented in
Statement 18. Commission personnel come and go and there is no reason to
presume that every staff reader of the FSAR would have been aware of the
recently, discovered fault and, therefore, have understood Statement 18 as
implicitly excluding that fault from its reach. This same consideration precludes
VEPCO's additional argument that Statement 18 cannot be treated as material.
VEPCO may well be right that "a false statement cannot be material if the
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person to whom it is made knows it is false." But that proposition is of no aid to
VEPCO if the FSAR might have reached the hands of staff members who did
not know of the falsity of Statement 18.44
3. Statement 16, which also appeared in the July 1973 FSAR supplement
(at p. D2.5.2-7), reported that "[b) orings drilled at the site indicate continuity
of strata and inspection of soil and rock showed no adverse effects indicative of
geologically recent or active faulting." The Licensing Board found that representation to be true. NRCI-75/9 at 529. Only the Coalition attacks that rmding. It
recognizes that the finding was grounded upon uncontroverted evidence that no
discontinuities of strata had been disclosed by the borings in question (Ibid.).
Nonetheless, the Coalition insists that, taken in context, Statement 16 would
have been found "patently misleading" by a layman.
We have held, however, that whether a representation made'to the staff is
"false" for the purposes of Section 186 is not to be determined on the basis of
what message the representation might impart to a layman. See pp. 359-360,
supra. In any event, the specification of charges did not assert falsity on the
ground now being assigned by the Coalition. Rather, Statement 16 was there
alleged to be false for the sole reason that it "affirm[ed] th:rt borings drilled at
the site indicate continuity of strata when in fact there were borings indicating
otherwise." VEPCO having successfully refuted that claim, the Licensing Board
reached the only result open to it on Statement 16.
4. Statement 20 was contained in the January 1973 FSAR for Units 1 and 2
(at pp. 2.5-13/14) and read:
The bedrock is competent, hard and crystalline metamorphic rock which is
insoluble and free of any solution or collapse features * * ~. No significant
residual stress conditions are apparent in the bedrock. The site area is free of
any known faulting. There are no predominant deformational features
HOur dissenting colleague agrees that Statement 18 was false but concludes that it was
not material. See pp. 399-400, infra. He)ustifies this conclusion on the basis that the staff
itself had failed to apprise the Licensing Board and the public of the discovery of the fault
until August 1973. Although apparently unimpressed with the staff's proferred "excuse"
(namely, that it had had the geology of the site and the fault under investigation during the
May-August period), he nonetheless reasons that "the same excuse should apply to
[VEPCO] since it too was continuing its investigation." We cannot join in this reasoning.
Whether or not there is substance to the 'staff's explanation of why it failed to advise the
Licensing Board more promptly of the discovery of the fault, that explanation has no
bearing upon whether VEPCO's manifestly false representation in Statement 18 was material.
In this connection, we decline comment on the several criticisms of the staff to be found
in Dr. Buck's opinion. The staff is not on trial in this proceeding; nor do the shortcomings,
if any, in the performance of staff responsibilities serve perforce to relieve VEPCO of the
consequences of its own conduct. We need add only that neither Statement 18 nor any
other statement we haVe found to be material1y false can be fairly said to have been induced
by what the staff did or did not do.
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present other than the normal situation of jointing associated with
metamorphic rocks of this geologic age.
On the' evidence before it, the Licensing Board determined that that statement
did "not mislead or fail to make a full disclosure within its scope" and therefore
did not contravene Section 186. NRCI·75/9 at 530·31.
We see no reason to upset this determination. Insofar as the nrst sentence is
concerned, it is of no consequence whether, as the Coalition maintains, a layman
might have thought the chlorite seam discovered in 1970 to be a "collapse
feature." The undisputed evidence before the Board was that, to a geologist, the
term "collapse feature" has reference to something entirely different (J. Ex. 69,
at p. '5). With respect to the second sentence, the Coalition suggests that it was
misleading because it did not disclose that VEPCO had attempted unsuccessfully
to measure residual structural stress conditions. It appears, however, from the
transcript of the seismic show cause proceeding (at p. 844) that the attempt did
not take place until several months after Statement 20 was made.
Although it had urged below that no part of Statement 20 was false, the
staff now contends, in agreement with the Coalition, that the third sentence
should be held materially false because of the then known presence of faults at
the dam site.45 We reject that contention on the basis of what we concluded in
our discussion of Statements 7 and 13, pp. 375·377, supra: namely, the failure
to disclose the minor and ordinary shear faults at that location was not material.
Finally, the Coalition argues that even an expert would take the term
"predominant deformational feature" to apply to the geological conditions
obtaining at the North Anna site and, therefore, the fourth sentence of State·
ment 20 was false. The Licensing Board found otherwise. NRCI·75/9 at 531. Its
finding is amply supported by the record. (J. Ex. 69, at p. 5).
, E. Statements 22, 23 and 24. We consider collectively the three remaining
statements-Nos. 22, 23 and 24. We can do so because we conclude that, for a
common reason, the Licensing Board erred in holding them to be "material false
statements." That reason is that none of the three qualifies as "statement" at all
within the meaning of Section 186.
We need not repeat here our earlier discussion of the essential ingredients of
a "statement"; it suffices to note the conclusion there reached that the term
"connotes some affirmative representation." See p. 361, supra. In the instance
of the three present alleged "statements," that ingredient is plainly missing.
"Statement" 22 is accurately described by the Licensing Board as being
the "ri] ailure to provide the AEC staff with a copy oP' the so·called"Roper
report," in actuality a collection' of three written reports which had been pre·
pared by a consultant retained by Dames & Moore in the latter part of 1973 to
4 S At the time Statement 20 was made, the fault referred to above in connection with
Statement 17 had not been discovered.
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make, inter alia, a regional geologic study of the Piedmont (S.F. 121; Tr.
601-04). "Statements" 23 and 24 were characterized by the Board, also correctly, as being "the [f] ailure to adduce evidence" at Licensing Board hearings 46 regarding adverse foundation conditions discovered in the Unit 1 excavation in February 1970 and the fault discovered on the site in 1973. NRCI-75/9
at 531-33.
These failures could conceivably; of course, have contributed to the falsity
of some affirmative statements which VEPCO did make; once again, the nondisclosure. of pertinent information can give a misleading, and therefore false,
cast to what actually has been represented. But no such claim has been
advanced, let alone substantiated, here. The specification of charges does not
point to anything positively represented by VEPCO which was affected by either
the non-disclosure of the Roper report or the failure to have adduced additional
evidence at the hearings.
We take no pleasure in disposing of the "statements" on this basis. As Mr.
Kornblith emphasized in his discussion of "Statement" 24, an applicant which,
in violation of requirements of statute or regulation, has withheld information of
potentially vital safety significance from the staff or a licensing board has committed a most serious offense. NRCI-75/9 'at 558.47 Assuming, without
deciding, that there existed a reasonable foundation for believing that such
misconduct had occurred here, VEPCO should have been called upon to respond
and, if found culpable, to suffer the appropriate penalty; To this end, the
Coalition and the staff could have elected to charge VEPCO, at least in the
alternative, with a failure to comply with applicable reporting requirements. As
earlier noted, Section 186 reaches not only "material false statements" but, as
well, the failure to observe the terms and provisions of the Atomic Energy Act
or any regulation promulgated thereunder. The Coalition, however, for reasons
sufficient to itself, elected to draw specifications designed to "set this case up as
a test" of whether the simple failure to me a report umelated to any statement
is, nonetheless, a '~material false statement" within the meaning of Section 186
(App. Tr. 122-23). Although by no means compelled to do so, the staff elected
to ride along with the Coalition's specifications. It, too, sought neither to plead
nor to prove that VEPCO failed to meet Commission reporting requirements.4 8

~ 'Specifically, the hearing conducted (1) on November 23-25, 1970 in connection
with the construction permit application for Units 1 and 2; and (2) on May 7-10, 1973 in
connection with the construction permit application for Units 3 and 4.
4 'Indeed, Mr. Kornblith would have assessed a total penalty of $75,000 on "Statement
24" (which he regarded to involve continuing violations).
. • 'We reiterate (see p. 363, supra) that what we have here is not merely a matter
of the wrong label having been used in the specification of charges. It is also a matter of
proof. To establish a reporting requirement violation, the source of the asserted requirement
must be alleged and proven. This was not done in oonnection with either the Roper report
or the 1970 and 1973 hearings.
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It is solely because those parties chose to pursue that route that, as a matter of
law, VEPCO cannot be held accountable in this proceeding for derelictions of
the variety alleged in "Statements" 22, 23 and 24.49
In Sum, we determine that four of the statements in question-7, 13, 17 and
I8-are "material false statements" within the meaning of Section 186. We now
move in Part IV of this opinion to consider the appropriate sanction.

IV
A. We need not pause long to consider whether the revocation or suspension
of VEPCO's construction permits might be in order. Given the facts that (1) the
number of established material false statements'has now been reduced to four;
(2) three of those statements were to :the precise same effect (i.e., "nor is
[faulting] suspected"); and (3) it was neither ,claimed nor shown that VEPCO
intended to deceive the Co'mmiSsion regarding the geologic conditions of the
North Anna site, such a drastic sanction 'would be inappropriate"Non~ of the
parties contends otherwise. Indeed, despite its insistence that 17 material false
statements had been proved, and its criticism of some of the r~asons given by the
Licensing Board for not decreeing revocation' or suspension, with commendable
candor the Coalition concedes in its brief that "a strong case can be made for
non·revocation on this record."
, B. At the same time, however, we think 'that the imposition' of monetary
penalties 'was proper. VEPCO appears to assert that Section 186 has been interpreted ifl this case in a 'manner both novel and unforseeable; accordingly, it
urges, the teachings of Chevron Oil Co. v. Huson. 404 U.s. 97 (1971), require
that the Section as so interpreted be given prospective application only. We
disagree. In our judgement, there was never reason for substantial doubt on
VEPCO's part that Section 186 proscribes the making of statements in documents flIed with the Commission which, whether designed to have that effect or
not, misrepresented material facts.
,Nor do we subscribe to VEPCO's seeming belief that, because of the absence
of "any intent to deceive [or] any danger to the public," the material false
statements were of such little consequence that 'a monetary penalty should not
have been assessed. The providing to the staff,of erroneous or misleading information bearing upon a question of reactor' safety is always a grave matter. The
potential for serious mischief is just as great whether the applicant or licensee
,

4 'We stress again that we Intimate no opinion whether. in actuality. VEPCO's failure to
present additional evidence at the 1970 and 1973 hearings or to submit the Roper report was In violation of an established reporting requirement.
'
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acted in bad faith or was simply negligent. The public interest to be served in
making this crystal clear is of itself a sufficient reason not to allow VEPCO to
leave this proceeding with, as it has suggested, simply a notice of violation.
The $5,000 penalty imposed by the Board on each of Statements 7, 13 and
17 seems reasonable, and therefore those assessments are not being disturbed. In
the case of Statement 18, however, we are reducing the penalty from $5,000 to
$2,500. As has been seen, VEPCO had promptly reported to the staff the discovery of the fault reflected by the offsets in the pegmatite vein. See p. 385,
supra. Although this disclosure did not excuse the erroneous representation two
months later that no faulting of rock strata at the site was known, it is a
mitigating circumstance insofar as the magnitude of the penalty is concerned.
C. What this leaves for decision is whether the licenSing Board was justified
(l) in going beyond 'the assessment of monetary sanctions and imposing three
conditions on the North Anna construction permits, and (2) in not plaCing still
further conditions on those permits which had been suggested by the
Coalition.s 0
'
1. We do not accept VEPCO's argument that the Licensing Board lacked the
power to impose permit conditions. True, as VEPCO stresses, the Commission's
May 28, 1974 order announced that the purpose of the proceeding was to
determine whether the North Anna construction permits should be suspended or
revoked. See pp. 352-353, supra. But it does not follow that the Licensing Board
could not select some lesser form of sanction if it deemed permit suspension or
revocation to be too drastic. VEPCO tacitly concedes as much by its explicit
acknowledgement of the authority of the Licensing Board 'to assess monetary
penalties in lieu of adverse action against the permits. In our view, the Commission order is- to be read as implicitly empowering the Board to resort to any
remedy permitted by law and thought to be appropriate so long as of no greater
severity than the one specifically identified therein. In this regard, none of the
three conditions in issue is claimed to be unlawful.
'

SOVEPCO has also raised two other questions, both of which can be disposed of
summarily. First. we are told that the Licensing Board exceeded its jurisdiction in stating
(NRCI-75/9 at 538) that the civil penalties were to be paid out of VEPCO's net profits and
not be considered by the company as an operating expense; such a matter, VEPCO insists, is
for the Virginia State Corporation Commission to decide. Counsel for Virginia assured us at
oral argument, however, that the Commonwealth did not regard the statement as impinging
upon her regulatory authority and further informed us that the Corporation Commission
had already taken the position that the civil penalties would not be treated as a business
expense (App. Tr. 157). Second, we reject VEPCO's challenge, similarly on jurisdictional
grounds alone, to the Board's "request" that the staff evaluate VEPCO's performance in
depth to determine whether "additional monitoring of [VEPCO) is needed beyond that
employed in the routine follow-ups to violations and infractions." NRCI-75/9 at 539. We do
not see that request as being so far removed from the scope of the proceeding as to bring
into play what was said by us in Arkansas Power & Light Co. (Arkansas Nuclear One Unit
2), ALAB-94, 6 AEC 25, 31 (1973).
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, 2. The Board below imposed the conditions because "a material false
statement goes to the heart of the regulatory process" and it thought that "other
sanctions [in addition to civil penalties] are needed to prevent recurrence of
what appears to be an undue number of infractions and a high rate of civil
violations." In this connection, it pointed out that VEPCO had previously received two civil monetary penalties, representing- 25% of the total number of
eight levied against components of the nuclear power industry. NRCI-75/9 at
538. It appears that the earlier of these penalties, imposed in June 1973, resulted
from a determination by the Commission's staff of a lack of full compliance
with certain (l) technical'specifications governing the operation of VEPCO's
Surry nuclear facility; and (2) quality assurance criteria (Ex.NX-l). All that the
record discloses respecting the second penalty is that it was assessed by the staff
in 1975 on a finding of ''violations in connection with the Surry security program" (Tr. 715).
a. The fust of the three conditions requires either the President or the
Chairman of the Board of Directors of VEPCO to issue a statement of policy
expressing the Company's strong commitment to the full discharge of its responsibility to comply with the provisions of the Atomic Energy Act and the Commission's regulations, "including but not limited to an expression showing an
understanding of the need for independent evaluation by the Nuclear Regulatory
Staff on all material safety matters affecting the construction and operation of a
nuclear reactor." NRCI-75/9 at 538-39. The licensing Board apparently thought
that nothing short of such "a positive statement" from an official at the highest
levels of VEPCO would suffice to insure that lower ranking officials and employees clearly understood the extent of the Company's "obligations for the
_
public health and safety." ld. at 538. We disagree.
It is, of course, the duty of VEPCO's management, as it is of the management of any business concern, to ta!<e whatever measures may be necessary to
obtain employee obedience to all regulatory requirements. But it is less certain
that the public affirmation of a commitment to obey the law which has been
decreed by the LiCensing Board is such a measure. There are many means by
which VEPCO's senior mariagers might impress upon their subordinates the
importance which the Company attaches to compliance ,with the Atomic Energy
Act and the regulations of this Commission; and the one selected by the Board
below may well not be the most, effective one in this instance. In the totality of
circumstances, it seems to us that it is best left to VEPCO to develop, on the
basis of, its own evaluation of the situation, those procedures which should be
taken to achieve the proper attitudinal climate among its employees.
Accordingly, we strike the first condition; Our doing so, however .. should
not be taken as minimizing the importance of a total commitment on the part of
all those in the employ of VEPCO and its contractors to the observance of
regulatory requirements. The public interest demands no less.
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b. The second condition calls upon VEPCO "to prepare a management
evaluation and analysis of its entire current organizational structure from the
point of view of its effectiveness in implementing the statement of policy"
required by the now-deleted fIrst condition. NRCI.75/9 at 539. The Board's
articulated purpose was to insure that VEPCO's "internal management systems,
including its quality assurance program, have the management characteristics
needed to provide the necessary confIdence in the ability of [VEPCO] to
implement the statement of policy." Ibid.
We 'strike this condition as well. There is nothing in the circumstances
attendant to the four 'established Section 186 violations here which suggests to
us some possible defIciency in VEPCO's "internal management system" which
might bring into question the company's ability to fulfill regulatory respon·
sibilities. Insofar as VEPCO's quality assurance program is concerned, that pro·
gram was not in issue in this proceeding and, for all we know, any deficiencies
which might have previously existed have now been rectifIed. If not, it is the
stafrs duty to take appropriate action. Indeed, as we understand the dimensions
of its role in the regulatory process, the staff can always step in and take
necessary remedial action should a question arise in its mind as to whether the
organizational structure of a regulated utility might be defIcient in some signifI·
cant respect.
c. The third condition would have VEPCO analyze imd report on its con·
tract policy with those of its contractors who are involved "in the performance
of any work or service pursuant to any application, permit, or license pending
before, or issued by, the Nuclear Regulatory Commission." The Board saw a
need for this condition to assure that the contractors are "committed and clear
as to their obligations and responsibilities" under the Atomic Energy Act and the
Commission's regulations. NRCI·75/9 at 539. Although the warrant for this
condition is not free from all doubt, we are allowing it to stand. The record as a
whole suggests to us that there may have been some uncertainty on the part of
Dames & Moore and Stone & Webster as to the reach of their own obligations
and responsibilities' in the area of regUlatory compliance. We see no harm, and
possibly some benefIt, in calling upon VEPCO to focus upon that matter in the
,
'
manner provided in the'third condition.
'
.
.3. We have reviewed with care the various other conditions which the
Coalition thought should be imposed upon the North Anna construction per·
mits. It would unduly further lengthen an already prolix opinion to discuss them
individually. We content ourselves with the observation that, even if one or more
might have been warranted had we accepted the Coalition's expansive view of
the ambit o(VEPCO's culpability, none is in' order given the fmdings which we
have made in Pari III above.
.
..
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v
In accordance with the foregoing, the September 10,1975 initial decision is
affirmed in part, modified in part and reversed in part as follows:
1. The determination of the Licensing Board that Statements 7,13,17 and
18 were material false statements within the meaning and for the purpose of
Section 186 of the Atomic Energy Act is affirmed.
2. The determination of the licensing Board that Statements 1,2,4, 16, 19,
20 and 21 were not material false statements within the meaning and for the
purpose of Section 186 of the Atomic Energy Act is also affirmed.
3. The determination of the Licensing Board that Statements 10, 11,12, 14,
15,22,23 and 24 were material false statements within the meaning and for the
purpose of Section 186 of the Atomic Energy Act is reversed.
. 4. With regard to remedies:
a. The ·determination of the Licensing Board that the construction permits for the North Anna facility should not be revoked or suspended is affirmed.
b. The determination of the Licensing Board that, pursuant to Section
234 of the Atomic Energy Act, VEPCO should be· assessed civil penalties in the
total amount of $60,000 is modified. The total assessment is reduced to
$17,500, representing $5,000 for each of Statements 7, 13 and 17 and $2,500
for Statement 18.
c. The determination of the Licensing Board that three conditions should
be imposed upon the construction permits for the North Anna Station is
modified by the deletion of conditions (a) and (b). Condition (c) is to remain in
effect.
The effectiveness of the remedial provisions of the Licensing Board's initial
decision, as thus modified, is further stayed for the period of 30 days from the
date of the decision of this Board.s 1.
It is so ORDERED.

. FOR THE ATOMIC SAFETY AND
UCENSING APPEAL BOARD
Margaret E. Du Flo
Secretary to the Appeal Board

SlOn VEPCO's unopposed motion, by order of September 26, 1975, the Licensing
Board stayed the effectiveness of those provisions pending our further order.
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Dr. Buck, dissenting in part:
A. THE MERITS
While I am in agreement with the conculsions reached by my colleagues that
Statements 1,2,4,10, 11, 12, 14, 15,16, 19,20,21,22,23, and 24 are not
material false statements, I must respectfully but strongly disagree with their
decision that Statements 7, 13, 17 and 18 are materially false. l

1. Discussion of Statements 7, 13 and 17
My colleagues find Statements 7, 13 and 17 to be materially false because
each contained the representation that "faulting of rock at the site is neither
known nor is it suspected." The bases given for their conclusion are: (1) this part
of the statement was misleading because the use of the present tense could be
interpreted to indicate that the possibility of a fault had never been seriously
suspected and (2) the statement failed to reflect that a Virginia Division of
Mineral Resources (VDMR) geologist did, to the knowledge of a Dames and
Moore (D&M) geologist, "suspect" a fault at North Anna during the period
covered by these statements." See pp. 378.381, supra. In my opinion, these
bases are not supported by the evidence, but rather are directly contradicted by
the record.
a. Discussion of the Dames & Moore Report
Since my colleagues agree that statements 13 and 17 are merely repetitions
of Statement 7 with no intervening change in facts (see pp. 381,385, supra), I
will consider only the events leading up to Statement 7.~ This statement ap·
peared in the third paragraph of section 2 .4 (Geology) of the PSAR for Units 3
and 4. The first paragraph of that section states:
Summarized in the following paragraphs are the principal results of the
geology and foundation phase of the environmental study. The study in·
cludes: a geological investigation of the site and tlie surrounding area; a
review of pertinent geologic literature; interviews with officials of government agencies and private organizations; information acquired from the
I Pages 377.380, 385·386, supra.
1In essence the majority opinion concerning these statements rests on an assumption
that the Dames & Moore geologists did, at one time, suspect a fault and failed to alert
the staff to this suspicion. The staff therefore was prevented from making its own investigation. As will be seen later, I disagree.
3While different regulations governed the submission of Statements 7, 13 and 17, that
circumstance would bear on the materiality and not on the falsity of the Statements. As
hereinafter indicated, I do not regard these Statements as being false.
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excavations for Units 1 and 2 and a foundation test boring and laboratory
testing program. The details of this study are described in Appendix B.

It is therefore important to review Appendix B (the 1971 D&M report) to
understand the basis for the statement in Paragraph 3 of Section 2.4 which said
in full: 4 .
The closet known fault is located near Mineral, Virginia, 7.5 miles WSW of
the site. Faulting of rock at the site is neither known nor is it suspected.
Surface mapping, boring data and the excavation for Units 1 and 2 indicate
continuity of strata.
A fair treatment of a logically developed technical report such as that given in
Appendix B to the PSAR requires that the report be read and judged as a whole
and not on the basis of certain isolated statements. I note, fust of all, that the
transmittal letter for this report (from Dames & Moore to VEPCO) is included in
Appendix B. This letter states that bi-weekly progress reports were submitted to
VEPCO and, while they were not included as part of Appendix B, the regulatory
staff was clearly on notice that such reports were available.
Part I of the report includes a description of the field explorations and
laboratory tests performed in the investigations. It should be noted that the field
explorations included, inter alia, geological reconnaissance of the site and sur·
rounding area, borings, test pits, seismic refraction surveys, and geophysical
measurements. Plates showing the test boring results are included.
Part II covers the geology, hydrology and engineering seismology of the site.
The initial sections of Part II of the report cover the regional geology and point
out that the nearest major faults to the site are the Triassic bordering faults of
the Culpeper basin some 20 miles west-northwest of the site. The area geology
studies (which include area magnetic mapping) indicate that the site is free from
faulting but, the report states: "[t] 0 confirm this fact the immediate foundation
area was investigated in additional detail" (emphasis supplied). The remainder of
the geology report is devoted to the detailed site studies.
The D&M discussion of its site investigations reveals that during the original·
ly planned routine borings chlorite layers up to one foot thick were found. Some
of these correlated with the chlorite layers encountered in the excavations for
Units 1 and 2. In one boring (#630) a one inch healed offset was found in the
material at a depth of 52 feet. Optical analyses were performed on the sample.
Consideration of the evidence led the D&M investigators to conclude that these
features were not of fault origin. The report also shows that the additional
borings which were made to establish the continuity of the horneblende gneiss
zones on the site provided additional knowledge of the geology of the area
4The 1971 Dames & Moore (D&M) report was separately admitted into evidence as J.
Ex. 18, (see p. 368, supra).
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surrounding boring 630. It is clearly indicated that the D&M geologists believed
that the site studies did indeed confrrm the results of the area geology studies,
i.e., no faults on the site.
However, it is evident from the report that the offset in the so-called
"altered zone" and the chlorite seams observed during the site studies did suggest to the D&M investigators (as they would to most geologists trained in this
area) the possibility that these could be of fault origin. The additional investigations and tests were specifically designed to determine whether such zones were
or were not of fault origin. The chlorite seams and the offset were duly noted in
the D&M report as were the results of the additional studies undertaken to
resolve the questions raised by these features. The tests made to support the
conclusions reported in the D&M 1970 and 1971 reports were specifically
designed to determine the origin of the chlorite. These tests showed that the
chlorite seams were of biotite origin. In the deposition of Mr. R. J. Henry, it is
emphasized that he and other D&M geologists recognized that chlorite seams can
be of fault· origin but they can also be formed from biotite intrusions which
weather to chlorite. (J. Ex. 39, at pp. 19-25). The' statements made by Mr.
Henry were confumed in the depositions of Mr. W. F. Swiger (J. Ex. 25, at pp.
1~16, 21,30) and of Mr. J. Briedis (1. Ex. 29,at p. 76). Of particular note is the
fact that these statements were not contravened by an other expert for either
the USGS or the staff.
For these reasons, I must conclude that the D&M geologists on the basis of
their technical knowledge neither did suspect nor had suspected faulting at the
site as of the date of their August 1971 report to VEPCO.
In this connection I must disagree with my colleagues' statement (p. 379,
supra), that "the omission of any reference to the' fact that both Stone &
Webster and Dames & Moore had seriously investigated the possibility of faulting
conveyed an erroneous impression respecting the import of the representation
that 'faulting of the rock at the site is [not] suspected.'" They say that this
implies that no fault was ever suspected. This, in turn, implies a deliberate intent
to deceive which the record I have outlined, above disproves.
The analogy used by my colleagues to emphasize the supposed deceit (p.
380, supra) is clearly faulty.
No insurance company worth its salt would rely
on a layman's diagnosis of his own medical problems. In this case a more
appropriate analogy would be the situation of a dermatologist who, while
eXamining a patient, noticed a small growth which gave every indication of being
a garden variety wart. However, it is common knowledge among dermatologists
that such a growth is sometimes malignant so, being a prudent practitioner, the
dermatolOgist has .biopsy tests performed and is thereby able to confirm his'
original judgment that in this instance the growth is non·malignant. He thus
would report to the patient, "no malignancy is suspected."
My colleagues in their footnote 41 refer to the above analogy as "in~
apposite" because, they say, "[w] e are not dealing here with the geologic
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equivalent of a 'garden variety wart.'" I disagree. All of the geology experts in
this proceeding agree that chlorite seams are common in the Piedmont province
Gust as warts are common on humans). They all agree that such seams may be of
fault origin Gust as some warts may be cancerous). (The plain meaning of "may"
here is that "there is a possibility" that some chlorite seams are of fault origin).
With professional prudence similar to that exhibited by the dermatologist with
the wart, the D&M geologists, while not believing that the offset chlorite seam
was of fault origin," ran tests to confmn their belief and they reported them to
the staff. (J. Ex. 18· D&M environmental report p. IIA-16).
,

:,

b. Opinio~ of Other Experts
.

.

My colleagues, however, also base their conclusion that Statements 7, 13
and 17 were materially false on the stipulation of fact 81 (S;F .81) which states
that Mr. T. M. Gathright,. a geologist with· the Virginia Division of- Mineral
Resources (VDMR) had told a D&M geologist, Mr. C. R. livingston, that the
chlorite zones in some gneiss cores from the .North Anna project "may be of
fault origin." [Emphasis added]. This statement was made during a visit by Mr.
Livingston to the VDMR on July 13, 1971 5 and.says nothing more than what
has been said by D&.M geologists Henry, Briedis and Swiger, that chlorite zones
can sometimes be of fault origin. This common knowledge was the reason for
the investigation and the tests which were made and reported in the D&M
report.·: .
. Mr. livingston stated in an interview with an AEC staff Regulatory Operations investigator on February 6, 1974 that in 1971, as a D&M employee, he had
been asked to make a general survey of sources of geological knowledge of the
area to determine what features might have a bearing "on the site selected for
North Anna Units 3 and ,4" (J. Ex. 40, at p. 21). On July 13,1971 in the VDMR
~terview log (this is one of several VDMR interview.1ogs in Exhibit L of J. Ex.
40), Mr. Gathright stated in full:
Subject and Remarks:
Request for geologic information pertaining to the North Anna Project area.
Mr. Livingston, who is Project Engineer for Dames & Moore was shown our
recent publications and Library references on Louisa County. He showed us
some gneiss cores recently taken from the project area and asked our
opinion of the origin of chlorite zones in these cores and in excavation for
. reactor site.

'The fact that interviews had been held with Mr. Gathright and other VDMR geologists
in both 1970 and 1971 is noted in the references to Sec. II A, of the D&M environmental
report (J. Ex. 18). As noted previously. this report was an Appendix to the PSAR in which
the allegedly false statement was made.
'
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No claim is made in this record that Mr. Gathright indicated that he suspected
that the chlorite zones in cores shown to him were of fault origin. In fact, in an
interview with an AEC staff investigator on February 4, 1974, Mr. Gathright is
reported to have stated that, as he recalled, "he had had no more association'
.with the site until he visited it again in October, 1973, when he noted some
displacement along some chlorite zones. He said the zones appeared to be
metamorphosed rock and it was not clear to him even then that there was a
faulting." (J. Ex. 40, at p. 17, emphasis added). This certainly gives no indication that he suspected in 1971 that the cores he was shown indicated faulting.
Once again, to emphasize the point, it appears that what has been provided in
the record by S.F. 81 is no more than Mr. Gathright's observation of common
knowledge among geologists that chlorite seams can sometimes be .of fault
origin, a possibility which, in this particular case, was ruled out by subs~quent
investigations.
In footnote 38, my colleagues attempt to counter my arguments concerning
Mr. Gathright's beliefs. They have used their own emphasis in the Gathright
quote rather than that used by me. I believe my emphasis must be considered in
evaluating the intent and meaning of the Gathright statement. A staffinvestigator reported that Mr. Gathright visited the site in 1973, saw the new evidence of
a fault and then said "the zone appeared to be metamorphosed rock and it was
not clear to [him] even then that there was a faulting" (emphasis added). This
has only one clear meaning-he hadn't suspected a fault before and he still didn't
suspect a faulting. My colleagues suggest no other interpretation.
In the same footnote my colleagues claim that if Mr. Gathright's 1971
statement ''was intended to be nothing more than a generic observation regarding the possible fault origin of chlorite seams, it was VEPCO's obligation to bring
out that fact at the trial." To the contrary, if the stipulation meant more than
such a generic statement, the intervenors or the staff had the obligation to
establish that Mr. Gathright's statement was intended to carry something more
than the plain meaning of the word ''may.'' That plain meaning is 'there is a
possibility,' no more no less.
c. The Staff Testimony
Finally, I note that the NRC staff geologists (Dr. J. C. Stepp and Mr. A. T.
Cardone) who testified in this case agreed that chlorite zones can be of fault
origin (see cross examination Tr. 240 et seq). Mr. Cardone further stated that the
boring logs made by D&M in 1971 were properly and completely submitted by
attachment to the PSAR as part of its environmental report (Tr. 240). He
further admitted that this report did indicate a consideration of faulting but that
he felt it was a very shallow consideration (Tr. 242-243).
Dr. Stepp, on the other hand, with reference to both the 1970 and 1971
Dames & Moore reports stated (at Tr. 244):
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In both instances what is being described here could be expectable in the
type of geological envirorunent at the North Anna site.
In the case of the small thrust faults, that you mentioned in your first
question, these could be expectable as they were described in the PSAR
and, therefore, when they were expected in this context by us their significance was somewhat apparent at the outset.
Similarly, the small shear that was mentioned in the boring 630 could be
expectable as described in the PSAR. It would not necessarily alert us to a
larger much more extensive zone of faulting that could have been represented by this chlorite seam.
To me this appears to be exactly the position of the Dames & Moore
geologists during this time period.
For all of the above reasons I completely reject the claim that Statements 7,
13 and 17 are materially false. They are nothing more than a statement of a
technical conclusion based on facts at hand at the time.
d. Mr. Salzman's Remarks
An additional note is necessary with regard to Statements 7, 13 and 17
because of Mr. Salzman's apparent concern (fn 36, supra) about the conclusion
reached by Mr. Rosenthal and myself on the importance of the information'
given to Mr. Engleman.
In their depositions 6 Drs. Funkhouser, Goodwin and Clement agreed that,
while they all believed the crack in the pit wall to be a fault,' they all recognized
it to be old (on the order of 200 million years) and not likely to move again.
Witnesses Goodwin and Clement also stated that their conversations with Mr.
Engleman concerned only the rock bolting procedures being used to protect the
workers in the pit. They did not ask Mr. Engleman'if there was a geologist
available. After they left the site they forgot about the incident, except to show
pictures of the fault to their classes.
It is obvious that they did not give Mr. Engleman any advice concerning the
effect of the fault on the reactor structure because they foresaw none.
2. Discussion of Statement 18
I agree with my colleagues that on this record Statement 18 is clearly false.
6 Funkhouser Dep. pp. 51·52 (1. Ex. 34); Goodwin Dep. p. 39 (1. Ex. 35); Clement Dep.
p-. 27 (J. Ex. 36).
'In this connection I note that both my colleagues seem surprised that an engineer
would not be fully familiar with the meaning of the word "fault": Webster's 3rd International Dictionary p. 829 lists six meanings for the word. Two of the defmitions concern
areas of engineering. The most general definition of fault is "a defect." The geological
defmition is the fifth one in the list. Is it surprising then that Mr. Engleman considered this
crack in the earth a defect to be bolted up?
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But I· believe that to call the statement material in the circumstances of this case
ignores reality.
The licensee had fully informed the staff of the likelihood of a fault at the
site some two months before the issuance of the units 1 and 2 FSAR in which
Statement 18 appeared. The licensee points out that in this period of time any
staff member connected with the project, let alone'those responsible for. the
geology review, would be well aware of a possible fault. Further, the licensee
states, staff members would also recognize that, since an FSAR requires many
months of preparation and writing, the statement in question, in all likelihood,
was written before the new geological information was obtained. I agree with
that analysis. The fact that the statement was not' corrected before the issuance
of the FSAR is unfortunate but immaterial.
However, it is almost beyond belief to me that the NRC staff is demanding
punishment of the licensee for this statement when during the same period the
staff was consciously and deliberately withholding the· same information from
the Licensing Board and the public. The staff did not iilform the Licensing
Board until August of 1973 of the information it had received in May. The
stafrs ecxuse for this-that it had delayed reporting to the Board because it was
investigating the geology of the site and the licensee's evidence on ,the faultcompletely ignores the fact that the Licensing .Board was preparing its initial
decision. It would appear that the same excuse should apply to the licensee since
.
it too was continuing its investigation.8
I fmd Statement 18 to be false on its face but not material •

•

aThe Appeal Board in the McGuire proceeding (Duke Power Co. (Wni. B. McGuire
Nuclear Station, Units 1 and 2), ALAB-143, 6 AEC 623,625-6, September 6, 1973) expressed its disapproval of the continuing practice by the staff and other parties of withholding pertinent information from the licensing and appeal boards:
J

. , '

•

. In aU future proceedings, parties must inform the presiding ~ard and other parties of
new information which is relevant and material to the matters being adjudicated.
"

.

,

To avoid any misunderstanding, we do not mean that necessary administrative actions by
· the regulatory staff should not go on while a proceeding is being adjudicated (see 10
CFR 2.717 (b». But this does not mean that the staff or applicant can be permitted to
leave the presiding body and the other parties to the proceeding in the dark about any
change which is relevant and material to the adjudication. - Changes may take place but
they must be disclosed. , '
If the presiding board and other parties are not informed in a timely manner of such
· changes, the inescapable result wm be that reasoned decision-making would suffer.
Indeed, the adjudication could become meaningless, for adjudicatory boards would be'
passirig upon evidence which would not accurately reflect existing facts. The'disclosure
requirement we impose is not the product of any overly procedural formalism on our'
part-it goes to the very heart of the adjudicatory process. Its sacrifice for the sake of
· expediency cannot be justified imd ~m not be tolerated.
'
'
-Footnote omitted.
McGuire postdated Statement 18. but apparently the staff would hold the licensee retroactively to the reporting standards we enunciated therein.
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B. REMEDIES
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, , 'On the basis of my dissent, there is;"of course, no reason to consider
monetaiy penalties; If" however; the majoritY opinion should prevail on the
merits of Statements 7, 13, 17 and IS, ldisagree with the proposed penalties. "As
both the majority opinion' and 'my dissent have noted, Statements 7, 13 and 17
are'identical in ,terms but were issued at different times 'over a two year period.
! My colleagues agree that there was no change in the basic faCts involved during
that period of time; On this basis, I would treat allJhree statements as one item.
Since the 'error here, even by the stafrs own statement, is merely one of writing
~'report ,which som'ehow failed to motivate the staff (Tr. 21S.19), I would levy' a
penalty of not more than $1000 for the item? My further comments in Section;
C infra will explain this more fully. ' ,,:,
, With regard to Statement'IS,I believe it is obvious from my opinion on the
merits that 'if this statement is considered as a material false statement it can be
,done so only as a ,technical violation. A fme of $1,000 would serve to 'notify
VEPCO and other utilities to keep their publications 'up to date." , '", ':
, Agrun if the majority view prevails and some remedies are required, I would
,agree fully with my colleagUes that the first 'two, conditions placed on the
license'e by the Licensing' Board should be eliminated and the third condition
, ,
',,','
should bneiained. '
"This third, condition, I believe, will serVe to alert the licensee in this case,
and other
'utilities
con·
.
. 'as well, that reporting requirements unfortunately'do
,
'tinue to'change and this requires close coordination and understanding between
the utilities and their contractors. ' " ; ,
'
I

;

,

,
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C: SOME FURTHER COMMENTS '
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" , , I cannot in good conscience atIow this deCision to issue without expressing
my strong opinion 'that ,this 'case would never have arisen if,the,Commission's
regulations and guidelines for reporting geologic and seismic studies had been
'properly- 'written arid 'adininistered.! OWe discussed the problems of the' 1966
",
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.;.

!

f;;',
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(I

'The penalties'that I sugg~st here' ate selected to' conform ~ith those ihatthe starr has
imposed on other parties for similar Violations. !:.' .' ' ,
"
,
IO,My colleagues state that they decline comment on my criticisms of the staff outlined
herein. They point out, and I agree, that, the staff is not 'on trial. But I must remind them
that, as the Supreme Court has pointed out, the Atomic Energy Act "clearly contemplates
that the Commission shall by regulation set forth what the public safety requires as a
prerequisite to the Issuance of any license or permit under the Act." Power Reactor Development Co, v. Electrical Union, 367 U,S, 396,404 (1961).
My comments are intended to show why I believe that in the 1966·73 period neither the
Commission's regulations nor ,the staff's guidelines clearly stated what was expected of the
applicant or licensee with regard to the dq,th of investigation or reporting of geologic and
seismic matters.
' \ ~ i ,'"
•
"

regulations and guidelines at pp. 367-368, supra. We noted there that in our view
the staff in 1969 "was clearly minimizing the importance of detailed geological
information except for unusal situations.'~,This attitude did not change until the
proposed Appendix'A to part 100 was issued in November 197L Furthermore,
until 1973, the Commission's regulations still ,contained the statement ','[n] 0
facility should be located closer than one-fourth mile from the surface location
of a known active earthquake fault"ll (emphasis added)-a situation hardly to
be compared with a one inch displacement in a metamorphosed chlorite seam
which VEPCO carefully reported. In view of the continuing changes in the
Commission's regulations and staWs ,guidelines, and the intensive review and
discussion on seismic criteria which took place during the 1969-1973 period,l2
the discussion by the staff witness on the reporting requirements can at best be
described as inconsistent and incomplete (Tr. 718-59).
It must also be noted that, while reporting requirements were changed
frequently in the 1969-1973 period,no statement is made in any of the new
guidelines as to whether they were to apply to reports already made to the staff.
For example, if a September 1971 report of geological investigations did not
meet a new November 1971 guideline, was the report to be updated? If so, in
what time period? No such requirements were laid down by the AEC.. .
, The, same staff witness, referred to above, claimed that he felt that the
intent of the AEC reporting requirements for geology was clear but that
judgments had to be made by the licensee. He further admitted that.in all
probability all geologists would not agree on such, technical judgments (Tr.
750-754). Finally, lle stated that in such matters (i.e., highly technical geological
judgments) utility managements should not rely. on the judgment of· their
geologists because "they may have a narrow view of the entire picture." Rather,
he said, "[m]anagement should apply its business judgment." As the staff witness make's clear, that judgment, in his opinion, becomes right or wrong only
after being reviewed by the staff (Tr. 718-759). Such indefinite procedures leave
the way open for arbitrary decisions by, the regulatory body and do not.in my
opinion satisfy the requirements of the Atomic Energy Act. .
The record of these proceedings makes it obvious that during the 1969-1973
period, the AEC staff, unfortunately, was just not interested in the geology
and seismology of the North Anna area. It did not follow up in any 'way on:
(1) VEPCO's reports of shear faults at the site..
'
(2) VEPCO's reports of Offsets and chlorite seams at the excavation site.
(3) The USGS reports of shear zones,in the area. '
,

,

1110 CFR 100.10(c)(I)(l973 ed)._
"
12 See testimony of H. Baltz· (USGS) during the seismic proceedings, (Tr.1853-1856).
See also Statement of Considerations to proposed Appendix A of 10 CFR 100.36 FR
22601 (Nov. 25, 1971).
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(4) The US G S request to have VEPCO further investigate Neuschel's
lineament. . .
(5) A staff inspector's report of rock slides in the site excavation.
Finally, no staff geologist visited. the North Anna site between 1969 and 1973.
While the staff may have had considerable justification for its assumption
that the geology situation at North Anna was not a major problem, it should not
now claim that the only reason for its lack of concern was the licensee's failure
to provide them with complete information. In my opinion, VEPCO with its
contractors made an adequate investigation of the North Anna site geology, and
they'made every effort to meet what they sincerely believed to be the intent of
. the Commission's regulations in the area. It seems to me that in this "Regulatory
Rumba" it is the staff which has missed the steps and VEPCO which has s~ffered
the broken toes.
v
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(North Anna Station, Units 1 and 2)
The Appeal Board affums on the opinions of the Licensing Board the latter's decision concerning the routing of certain high voltage transmission lines.
Mr. Michael W. Maupin, Richmond, Virginia (Messrs. James
M. Christman, Richmond, Virginia, and Randolph W.
Church, Jr., Fairfax, Virginia, with him on the briefs), for
the applicant Virginia Electric and Power Company, ap-

pellee.
Mr. Clarence T. Kipps, Jr., Washington, D.C., for intervenor
Culpeper League for Environmental Protection, appellant.
Mr. John T. Schell, Arlington, Virginia, for intervenor
Fauquier League for Environmental Protection, appellant.
Mr. Stuart A. Treby (Mr. William Massar with him on the
brief) for the Nuclear Regulatory Commission Staff.

DECISION
April 16, 1976
This appeal involves the routing of high voltage transmission lines from the
Virginia Electric and Power Company's North Anna Nuclear Power Station in
Louisa County, Virginia, north to a fenninus in Morrisville, Virginia. The
Culpeper and the Fauquier Leagues for Environmental Protection intervened to
protest the route Vepco selected, which passes through those two Virginia
counties. The Licensing Board sanctioned Vepco's choice of the rou~e, which has
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,also -,received. the approv3I of'the State' Corporation' Commission of Virginia.
LBP·75·70, NRCI.75/12; 879. (December 5;' 1975),' as 'modified, LBP·76·1,
NRCI·76·1, 37 (January 6,1976). The intervenors appeal.
In substance, intervenors 'contend that Vepco should have been directed to
place its lines along alternate routes which avoid the areas of Fauquier and
Culpeper counties in which the Leagues' members 'reside or own property, and
that the failure to require Vepco to'do so violates the National Environmental
Policy Act of 1969, 42 U.S.C. §4321 , et ·seq. Each of their arguments was
considered and found wanting by the Licensing Board, which explained its
'reasons for .rejecting' them in a carefully considered and fully detailed opinion.
After receiving a fun briefmg and hearing oral argument on intervenors' claims,
and upon an independent 'review of the record, .we· fin'd ourselves in agreement
with the Board below. Accordingly, we affinn the deCision on
opinion of the
Licensing Board.
'.
.'
.
It is so ORDERED.
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ATOMIC SAFETY AND LICENSING APPEAL BOARD,

Alan S. Rosenthal, Chainnan '
Dr~ John H. Buck
Richard S. Salzman

,Docket No. 50-637

In the Matter of
PROJECT MANAGEMENT CORPORATION
TENNESSEE VALLEY AUTHORITY,
(Clinch River Breeder Reactor Plant)

The Appeal Board denies the NRC stafrs petition for a directed certification under 10 C F R 2.718(i) of that portion of the licensing Board's April 6,
1976 order (LBP-76-14) admitting certain of intervenor's contentions.

RULES OF PRACTICE: CERTIFICATION
Where a licensirig board ruling admitting a contention is not clearly on a
"collision course" with governing legal principles, the Appeal Board may decline
to direct the certification of the correctness of that ruling. Cf, Ecology Action
v.A.E.C, 492F. 2d 998,1001-02 (2d Cir.1974).
Mr. Geoffrey P. Gitner for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER
April 19, 1976
The staff has petitioned for a directed certification under 10 CFR 2.718{i)
of so much of the Licensing Board's April 6, 1976 special prehearing conference
memorandum and order as admits into this 'Proceeding Contentions 10 and 11 of
the intervenor Natural Resources Defense Council (NRDC). LBP-76-14,
NRCI-76/4430.l We deny the petition.
I As appears from the Licensing Board's order, Contentions 10 and 11 bring into
question the adequacy of the Final Environmental Statement prepared by the Energy Research and Development Administration with respect to the liquid metal fast breeder reactor
program (ERDA-1S35). The staff unsuccessfully urged below that the Licensing Board
lacked jurisdiction to entertain these contentions. It apparently would renew that claim
before us except as to Contention 10(g), which is addressed to the sufficiency of the ERDA
review of alternative sites for the Clinch River Breeder Reactor Plant. The staff explicitly
states that it is not challenging the admission as an issue of that limited portion of Contention 10.
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· We are told that the effect of the Licensing Board's action will be to extend
the length of the' evidentiary hearing as well as to impose certain additional
burdens upon the staff. But this potential is present to a greater or lesser degree
whenever a licensing board accepts over objection an intervenor's contention of
relatively wide scope. This Board has not the duty, the resources or the inclination to commence a general practice of arbitrating at the threshold disputes over
what are. cognizable contentions-either under Section 2.718(i) procedures or
otherwise. No good reason appears why an exception should be made in this
instance. Without passing ultimate judgment on the correctness of the Licensing
Board's views on the admissibility of the two contentions here involved, this
much seems clear: in light of the teachings of the recent decision of the District
of Columbia Circuit in Henry
F.P.C, 513 F.2d 395,405-07 (1975), it can
scarcely be said that the Licensing Board "is' steering what is bound to be a
collision course" with governing legal prinCiples. Cf. Ecology Action v. A.E.C,
492 F.2d 998, 1001-02 (2d Cir. 1974, per Friendly, Ch. 1).2 This being so, we
can justifiably stay our hand. Ibid.
Petition for directed certification denied.
It is so ORDERED.
FOR THE ATOMIC SAFETY
,.1
AND LICENSING APPEAL BOARD

v.

Margaret E. Du Flo
.
Secretary to the Appeal Board

2 It will be, of course, for the Licensing Board to determine ab initio both the breadth of
the permissible inquiry under Contentions 10 and' 11 and what the n;sponsibliities of the
staff may be in connection therewith. On this score, we would note only that it might turn
out that the stare's petition'has read too much into the Licensing Board's April 6 order.
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Upon motion by appUcants in construction pennit proceeding for directed
certification of. Ucensing Board order' denying their request for a protective
order limiting disclosure of a 'fuels1ipply contract, the Appeal Board rules that:
(I) the controversy is not moot by virtue of the completion of the evidentiary
hearing of the issue to which'the contract relates; (2) the question presented by
the Licensing Board order'is deserving of interlocutory appellate consideration;
(3) the grounds on which the Licensing Board rested its denial of a protective
order are insubstantial; (4) the applicants have misapprehended the standards
governing a claim that certain infonnation should be protected against public
disclosure; and (5) in the totality of the circumstances, the applicants should be
given an opportunity to demonstrate that, measured against, the proper
standards, their claim is meritorious.
Application for directed certification granted; certified issue remanded with
instructions; interim protective order to remain in effect pendente lite.

a-

RULES OF PRACTICE: APPELLATE REVIEW
An interlocutory discovery ruling denying a protective order must be reviewed immediately or not at all. While such a consideration does not necessarily
require an appeal board to invoke its Section 2.718{i) certification authority, it
may do so where the underlying issue appears to be of enough importance and
the affected interests of the parties sufficiently great.

.

RULES OF PRACTICE: DISCOVERY:

'"

,I'

,

~

;

, , Neither 10 CFR §9.5{aX4) nor 10 CFR §2.790 are directly c~ncerried with
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the discovery of information in the hands of a private party. Rather, both deal
with access to records and documents contained' in the nIes of the Commission
itself.

RULES OF PRACTICE: PROTECTIVE ORDERS .
.One seeking to place restrictions upon the disclosure of information relevant
to an issue in adjudication must show that, inter alia, not only is the information
of. a type customarily, held in confidence by its originator, but also the~e is a
,rational basis for so treating it (i.e., that·the possessor of the information will
suffer significant harm through its release). .
Mr. Jay E.' Silberg, Washington, D. C. (with whom'Mr.
Gerald Charnoff, was on the briefs), for the applicants,
Kansas Gas and Electric Company, et al.

t

~

••

I

· ,'l

:"Mr. William' H. Griffin, Assistant Attorney Ge~eral of
KanSas, Topeka, Kansas (with whom Messrs. Curt T.
S'chneid~r, Attorney General, and Michael B. Rees, Assitant
Attorney General, were on' the brief), for the intervenor
State of Kansas.
''
" Mr. Milton J. Grossman (Ms. Colleen K. Nissl on the brief)
for the Nuclear Regulatory Commission Staff.

::.

DECISION, '
, '

. April 27, 1976

," . This is a pending construction permit proceeding involving Wolf Creek
Nuclear Generating Station, Unit No.1. Acting upon a stipulation entered into
· by the parties (wWch include intervenors State of Kansas and Mid-America
· Coalition for. Energy Alternatives), the Licensing Board admitted to the pro· ceeding, inter alia, certain issues relating to the costs wWch would be incurred in
acquiring nuclear fuel for the facility.
In apparent aid of the preparation of their case on these fuel cost issues, the
intervenors requested the applicants to furnish them with a certified copy of the
nuclear fuel supply contract which· the applicants had entered into with the
Westinghouse Electric Corporation. The applicants reponded that they' would
furnish "certain nuclear fuel cost information wWch should satisfy the purposes
of [that] request," provided that 'the intervenors rust executed "a nondisclosure agreem-ent * * * designed to protect the proprietary information of
suppliers of nuclear fuel". for the Wolf Creek facility. This condition was not
found accep~ab1e by the intervenors and, a~cordingly, they moved the Licensing
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Board for an order compelling the production of the'Westinghouse fuel supply
contract. The motion explicitly asserted that the "information contained in said
contract is not secret, proprietary or confidential commercial."
In its answer to the motion, the applicants noted that the nuclear fuel
contract itself contained a prohibition against disclosure of its coritents without
the prior written consent of Westinghouse. The Board was told that, in light of
this proviso, disclosure had been confmed to (1) a relatively small number of
persons in the employ of either the applicants or the firm serving as their
consultant in the negotiation of the contract;1 (2) applicants' counsel; and (3),
in camera, the Chairman, a Commissioner and one staff member of the Corpora.
tion Commission of Kansas in connection with a rate proceeding being con·
ducted before that Commission which involved the Kansas Gas and Electric
Company.'2. Moreover .. dissemination of the contents of the contract within the
Westinghouse organization itself is on a "need to know" basis. '
Appended to the applicants' answer was the affidavit of Robert A. Wiese·
mann, a Westinghouse official. Mr. Wiesemann stated that his company deems
information'to be proprietary if, e.g., "[i) t reveals cost or price information,
production capacities, budget levels, or commercial strategies of Westinghouse,
its customers or suppliers." Fuel contracts, it was said, contain information of
this type. Additionally, according to the affiant, "the information contained in a
fuel contract is of such commercial or financial nature that it is customarily held
in confidence by the originator and not customarily disclosed to the public." ,
Following the submission of briefs on several questions raised by the
Licensing Board, that Board issued an order on January 9, 1976 in which it
directed the disclosure to the intervenors of "all terms and conditions of the
nuclear fuel supply contract related in anywise to the price or cost in such fuel
supply contract," which disclosure was to be ''without any restriction or
restraint on the use of such price or cost data" by the intervenors. The basis
assigned by the Board for rejecting the applicants' position that the contractual
provisions should be protected against public disclosure was that:
The Board attaches considerable weight to the necessity of actual cost infor·
mation for the cost·benefit analysis required,to be made under NEPA and
the Commission's regulations. Cost means what the persons in the com·
mercial field generally term prices or r.harges. These cost·benefit analyses are
, required to be publicly disclosed in lhe Final Environmental Statements.

lit was represented to the Board that that fum had "executed an' appropriate non·
disclosure agreement with Westinghouse."
2 All of these individuals, except for the Corporation Commission staff member; were
specifically identified by the applicants. It appears that the Corporation Commission
rejected the request of one of the parties to its proceeding that the contract be publicly
disclosed. It did so, how'ever, without passing upon whether the contract was legally entitled
to protection against such disclosure.
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The Board finds it difficult to conceive of a valid cost-benefit analysis being
based upon someone's estimate or guess at what the market price is, or
might be, for the circumstances which are individually considered in a sales
contract. The Board inclines to the view that there is a right-to-know by the
public doctrine that is developing and can be extended to commercial contracts involving commodities of various kinds, whether it be drugs or nuclear
fuel. There does not seem to be any magic character of one commodity over
another. A restraint' on pubJic disclosure' may violate any number of lawful
measures, and agreements \made in the course of interstate commerce to
restrain or prohibit disclosure of commercial prices may violate the antitrust
, .laws as well as infringe upon First Amendment rights. ,
Invoking 10 'CFR 2:718(i) as construed in our Seabrook decision,3 the
applicants promptly moved us to direct the certification of the January 9 order
to the 'extent that it· declined to preclude the intervenors from making public
disclosure' Of the contractual provisions. We were also asked to issue an interim
protective order to obviate the controversy becoming moot pending our consideration and disposition of the motion for directed certification. We did so ex
parte in ALAB-307; NRCI-76/1 17 (January 20, 1976). The effect of the protective order was' that the intervenors', counsel and technical experts would
promptly obtain the .information which the licensing Board had directed be
disclosed; pending' our further order, however, that, information was not to be
further disseminated by them. ld. at' 18.
The questions whether directed certification is warranted-and, if so,
whether the' ruling' below should be upheld or overturned-have now been
briefed and argued by the parties.4 The oral argument additionally encompassed
a recent suggestion by the applicants .that .the issue of the entitlement of the
intervenors to unrestricted use of.the disclosed contractual provisions has been
mooted by supervening developments. Upon full consideration of the positions
espoused by the respective parties, and for the reasons which will be developed
in this opinion, we reach the following conclusions: (1) the controversy is not
moot; (2) the question presented by the licensing Board's January 9 order is
deserving of appellate consideration at this time; (3) the grounds upon which the
licensing Board rested its denial of the applicants' claim that the contractual
provisions should be protected against public disclosure are insubstantial; (4) the
applicants have likewise inisapprehended the standards governing the determination of that claim; and (5) in the totality of circumstances, the applicants should
be given an opportunity to demonstrate (if they can) that, measured against the
proper standards, the claim is meritorious. ,
"Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-271,
NRCI-75/5 478 (May.21, 1975). ' .
' . .
.
4 The Mid-Ainerica Coalition did not file a brief or present oral argument but, instead,
relied upon the' submissions of the State of Kansas. .
.. .
.
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Accordingly, we are directing certification under 10 CFR ,2.718(i) and remanding the certified issue to the Licensing Board with instructions. Pending the
outcome of the remand, the interim protective order provideCl in' ALAB-307
shall remain in full force and effect.
I
.. The applicants' suggestion of mootness is founded upon the asserted fact
that the evidentiary hearing on the nuclear fuel price contentions has been
completed without there arising any need "to inquire into the costs set forth in
the Westinghouse contract," or indeed, to engage in any discussion of the terms
of that contract. The explanation we are given is that the applicants and the
intervenors entered into an agreement respecting "the basic economic' para·
meters to be used' in considering ,the economics of the Wolf Creek facility and
coal-fueled alternatives for the purposes of this prOCeeding." The agreement
included, inter alia, "those aspects of nuclear fuel costs which would have been
covered by, the Westinghouse contract"; viz. ,'it was stipulated that "the only fuel
cost value relevant to this proceeding was [a] levelized cost of 10.5 to 11.0 mills
per" kilowatt hour." For its part, although not joining in the stipulation, the staff
presented a cost estimate which similarly was "independent of the Westinghouse'
contract." In View of all these circumstances, we are told by the applicants, .
• • • the request for unrestricted disclosure of the Westinghouse contract
information is now moot. The Intervenors, the Staff. and the Licensing
Board received the contested fuel cost information;· the' Intervenors
stipulated to the fuel costs to be used for the hearing, the Staff did not rely
on this information, and no one sought to discuss the contested information
.: during the course of the hearing. Unrestricted disclosure at this point is
.unnecessary for any purpose related to this proceeding. Having agreed that·
the fuel cost ,to be used in this proceeding is as set forth in [a table entitled.
"Comparison of Energy Costs Nuclear and Coal~' which was attached to the
suggestion of mootness], Intervenors can notriow argue that information.
"relating to one component of that fuel cost has any further relevance. '.
, ' ,

"In short, the applicants claim that the effect of the fuel-costs stipulation was
to strip the intervenors of whatever entitlement they might otherwise have had.
to make use without restriction of the contract which was obtained through
discovery procedures. The intervenors, however, deny that this is so;' in 'their
view; they are :entitled to disclose the contract to whomever they please without
regard to whether the need to introduce it into evidence has been obviated, by
the fuel-costs stipulation. On analysis it is manifest that, irrespective of where
the right of the matter might lie", the issue thus joined 'is' not one of mootness.
The supervening ,developments have not eliminated the controverSy as to
whether the contract shouta be protected against unrestricted disclosure: Rather,
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at most; those developments have worked a change in some of the faCts which
might have a bearing upon the proper outcome of that controversy.

n
The issue decided by the Licensing Board in the January 9 order not being
moot, we must next decide whether it merits our consideration at this time. We
conclude that it does. Unlike most interlocutory discovery orders, the one hereinvolved must be reviewed now or not at all. Such a consideration may not
always prompt us to invoke our Section 2.718(i) certification authority. In this
instance, however, the underlying issue appears to tie of enough importance, and
the affected interests of the parties sufficiently great, that the Licensing Board's
ruling should receive appellate review.
III
The applicants' position on the merits comes down to this: 10 CFR
2.740{cX6) authorizes licensing boards, "[u]pon motion by a party or the
person from whom discovery is sought, and for good cause shown," to direct by
protective order
,* * *, that subject to the provisions of.§ §2.744 and 2.790, a trade secret or
other confidential research, development, or commercial information not be
, disclosed or be disclosed only in a designated way ,* * *. 5
In determining, whether to invoke this authority, the board should invoke the
standards set forth in, 10 CFR Part 9, which represents the Commission's
implementation of the Freedom of Information Act. Our attention is directed
specifically to 10 CFR 9.S(aX4), which exempts from disclosure in response to a
request from a member of the pUblic:
(4) Trade secrets and commercial or fmancial information obtained from a
person and privileged or confidential. Matter subject to ,this exemption is
that which is customarily held in confidence by the originator. It includes,
but is not limited to:
(i) Information received in confidence, such as trade secrets, inventions
and discoveries, and proprietary data; * * _*.
In the applicants' view, the Wiesemann affidavit establishes that that test is
satisfied here; viz., as earlier noted, it is averred therein that the "information
contained in a fuel contract is of such commerical or fmancial nature that it is

5 Apart from the reference to Sections 2.744 and 2.790, Section 2.740(c)(6) is identical
to Rule 26(c)(7) of the Federal Rules ofCivfi Procedure.
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customarily held in confidence by the originator and not customarily disclosed
to the public."
For their part, both the State of Kansas and the NRC staff urge that the
Licensing Board reached the right result. Although acknowledging that the price
provisions of the contract constitute "commercial information," the State
disputes that those provisions should be deemed "confidential" as well. In this
connection, the State urges that the applicants were obliged to establish, but did
not below, that either they or Westinghouse would in fact 'suffer harm if the
contractual terms were publicly disclosed. The staff also presses for the application of a "substantial harm" test and joins the State in the insistence that that
test was not met by the Wiesemann affidavit. Insofar as the applicants' reliance
upon the "customarily held in confidence" standard employed in 10 CFR Part 9
is concerned, the staff urges that that standard has no application here. Rather,
we are called upon to obtain guidance from 10 CFR 2.790, the provision of the
Rules of Practice which concerns the general availability for public inspection of
records and documents in the Commission's possession.6
A. Before examining these competing claims, we consider the reasons assigned by the Licensing Board for the result it reached. As we have seen, 'the
Board thought that an agreement "made in the course of interstate commerce to
restrain or prohibit disclosure of commercial prices" might "violate the 'antitrust
laws as well as infringe upon First Amendment rights." Unfortunately, the
Board did not spell out the basis for this conclusion beyond its passing reference
to a developing "right-to-know by the public doctrine" -which it thought to be as
applicable to nuclear fuel contracts as to contracts for involving other commodities such as drugs. Although the Board's order does not say so, we presume that
this reference was prompted by Virginia Citizens Consumer Council, Inc: v.'State
Board of Phannacy, 373 F. Supp. 683 (E.D. Va. 1974), probable jurisdiction
.
noted, 420 U.S. 971 (1975).
Our appraisal of the Board's reasoning would have been materially aided had
the Board developed it more fully. This is particularly so in view of the fact that
none of the parties either advanced below or now supports the thesis that a
restriction upon public disclosure here might offend the antitrust laws or the
First Amendment. In circumstances where an adjudicatory board bases its ruling
on an important issue on considerations other than those pressed upon it by the
litigants themselves, there is especially good reason why the foundation for that
ruling should be articulated in reasonable detail. If this is not done, a reviewing
tribunal is left to guess as to precisely what the board rendering the ruling had in
mind.

d Section 2.790 was recently amended, effective April 21, 1976.41 FR 11808. The staff
does not appear to suggest that the amended version should be applied here. For reasons that'
should become clear later in this opinion, we need not decide in this case whether the·
amendment has retroactive e f f e c t . '
:
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In this instance, we have drawn a blank in our speculation regarding what
antitrust la~ or laws the licensing Board considered might be offended were the
non-disclosure agreement between Westinghouse and the applicants given effect
in this proceeding. Be that as it may, we know of no provision of any statute in
that area which might be deemed to foreclose an agreement between a buyer and
a seller to withhold from. competitors or the pUblic. at large the cost or price
.
terms of a negotiated contract.
The Licensing Board's reliance upon the First Amendment rests upon an
equally shaky footing. To be sure, in Virginia Citizens Consumer Council, supra,
a three judge district court invalidated on First Amendment "right-to-know"
grounds a Virginia statute which prohibited pharmacists from "publish [ing] ,
advertis[ing] or promot[ing]" in any manner the "price, fee * * * discount,
rebate or credit terms * * * for any drugs which may be dispensed only by
prescription." But even should that decision by upheld,' it has no perceivable
application to the present case. We are not confronted here with affirmative
state action designed to prevent sellers from conveying price information to
potential buyers. Rather, what we have is a voluntary agreement by two private
parties to maintain the confidentiality of the terms of a contract entered into
between them. Not involving state action, that agreement scarcely can be said to
have been effectuated in contravention of the First Amendment. Nor. are we
aware of any authority which might support the theory that, as a governmental
entity, this Commission is under a Constitutional mandate to require the public
disclosure of. commercial information in the hands of private persons who wish
not to reveal it.
B. We tum now to an evaluation of the assertions of the parties before us.
Our starting point is that neither the regulation relied upon by the applicants (10
CFR 9.5(aX4)) nor that pressed upon us by the staff (10 CFR 2.790) is directly
concerned with the discovery of information in the hands of a private party.
Rather, both deal with the matter of access to records and documents contained
in the mes of the Commission itself. As previously noted, Section 9.5(a)(4) was
promulgated in implementation of the Freedom of Information Act, which of
course is addressed solely to information in the possession of a governmental
agency. More particularly, the Section repeats and delineates the reach of the
exemption provided in the Act for "trade secrets and commercial or financial
information obtained from a person and privileged or confidential." 5 U.S.C.
5S2(b). Although not likewise promulgated to effectuate a statutory command,
Section 2.790 operates in the same general area. It stipulates that, subject to a
number . of specifically enumerated exceptions, Commission "records and
documents'~ regarding certain licensing actions or rule-making proceedings shall
be made available for public inspection in the Commission's Public Document
'Oral argument on the appeal from it was heard by the Supreme Court last November.
.
As of the date of this writing, the case remains under submission.
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Room. ,One of those exceptions relate~ to "proprietary data." A person who
seeks to have a document submitted to the Commission withheld in whole or in
part from public disclosure on the ground that it contains proprietary data must
make timely application for such relief in the manner prescribed by the Section.
In short, neither Section 9.5(a)(4) nor Section 2.790 can be said perforce to
control the resolution of the controversy at bar. Even if the applicants are right
that the Commission would not have been required to honor a Freedom of
Information Act request for disclosure of the fuel supply contract had that
contract become an official NRC record, it does not necessarily follow that the
Licensing Board was obliged to place the intervenors' discovery of it under a
protective order. By the same token, although the staff appears correct in its
view that the Contract has not been qualified as "proprietary data" for the
purposes of Section 2.790, it does not necessarily follow that the Licensing
Board could not appropriately issue protective order on the disclosure of the
document by the application to the intervenors. 8
But that there may thus be no regulation which purports to establish
standards for the issuance of Section 2.740(c) protective orders with regard to
non·agency records such as the fuel supply contract in question does not mean
that no guidance on the subject has been provided by the Commission. To the
contrary, we find instructive the Commission's memorandum issued on June 6,
1972 in the proceeding concerning the 'acceptance criteria for emergency core
cooling systems (Docket No. RM-SO-l).9 ,
, Although it involved rulemaking the ECCS proceeding was conducted under
adjudicatory procedures by a special three·member Hearing Board established
for that purpose. During its progress, that Board was called 'upon to make
numerous rulings with regard to the handling of allegedly proprietary informa;
tion. At the request of several of the participants in the p'roceeding, those rulings
eventually were certified to the Commission for its consideration. 1 0
In essence, the Hearing Board had concluded that, in order for a' claim of
entitlement to protective treatment to be' honored, it would have: to be
demonstrated that (1) the information in 'question was "of a type customarily
held in confidence by its originator"; (2) there is "a nitional basis f~r having

a

, ·We take the phrase "subject to the provisions of § §2.744 and 2.790" hi Section
2.740(c)(6) to mean simply that, where applicable, those provisions must be given effect by
the Licensing Board in determining whether to issue a protective order. In this connection:
it should, be noted that Section 2.744 likewise has no direct bearing upon this case; it is
directed to "[a) request for the production of [a Commission) record or document not
' '
available pursuant to" Section 2.790.
. 'That memorandum is published at pp. 26-21 of ''Selected IssUances of the Atomic
Energy Commission and the Hearirig Board in the Rulemaking Proceeding on AcCeptance
Criteria for Emergency Core Cooling Systems for Light-Water-Cooled Nuclear Power
Reactors (Docket RM-SD-l)", TID-26113, U.S. Energy Research and Development
Administration (March 1975).
.
I OSee T1D-26713, (n. 9,mpra, at pp. 18-25.
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customarily held [it1 in confidence"; (3) "it has, in fact, been kept in confidence"; and (4) "it is not found in public sources."tt The Commission expressly
upheld that conclusion as being "consistent with applicable .law and general
Commission policy." In its view, the Hearing Board had struck "an acceptable
balance between the private and public interests involved."
,.
It is quite true that the Commission' emphasized that its holding was
confmed to "treatment of proprietary information during the hearing phase of
this proceeding" 'and also that it planned "in the near future" to reexamine its
policies ·~th respect to treatment' of proprietary information in regulatory
proceedings." Nonetheless, in the absence of any more recent pronouncement
manifesting a different Commission approach, ~ 2 we discern no good reason not
to ,invoke that holding here. It seems to us entirely sensible to rrequire one
seeking to place restrictions upon the disclosure of information relevant to an
issue in adjudication to make the showing required in the ECCS proceeding: viz,
that, inter alia, not only is the information of the .type customarily held in
confidence by its originator but also there is a "rational basiS" for so treating it.
The Commission's reference, in its ECCS memorandum to the "strong public
interest in conducting a rule making proceeding whiCh is as open as possible to
full public scrutiny" is no less applicable to adjudicatory proceedings. That
interest most assuredly would be disserved were a licensing board or ourselves to
place a veil of secrecy. over some aspect of a 'licensing proceeding in the absence
of a concrete indication that it was necessary to do so to avoid significant harm
to a competing, equally cognizable interest. t ~ "
. We therefore. reject the applicants' claim that they were entitled to a protective order on the strength of the Wiesemann affidavit alone. As the applicants
I I Since most, if not all, of the allegedly proprietary information in the ECCS proceeding
previously had been furnished to the Commission, the Board had imposed the additional
requirement that the transmission to and receipt by the staff had been in confidence. It is to
be noted, however, that it does not appear that any of the requirements recited in the
accompanying text were upheld by the Commission on the sole basis that agency records,
rather than documents stDl exclusively in the hands of private parties, were involved.
I 2The recent amendment to Section 2.790 (see fn. 6 supra), does not reflect a different
approach.
I sThe applicants suggest that, by "rational basis," the ECCS Hearing Board and the
Commission may have had in mind only that the "procedures under which the information
is classified proprietary be laid out, that they be reasonable, and that they be applied in a
reasonable manner", (App. Tr.· 20). We reject the suggestion. To us, "rational basis" plainly
refers to the substantive underpinnings of the classification and not just to the procedures
employed in making It; I.e.,' even If those procedures are beyond reproach, the classification
nonetheless may be entirely without justification and, therefore, without a "rational basis."
In this connection, compare United States v. International Business Machines Corp., 67
F.R.D. 40, 46 (S.D.N.Y. 1975). There, the court construed Federal Rule 26(c)(7)-the
judicial counterpart to 10 CPR, 2.740(c)(6)-as requiring a showing that the public disclosure of the allegedly confidential commercial information would "work a clearly defined
and very seriouf Injury to the· • • business" of the applicant for the protective order.

themselves do not appear to dispute, that affidavit does' not even attempt to
develop the foundation for the Westinghouse decision to accord confidential
treatment to the. price or cost 'provisions of its fuel supply contracts. l4
Consequently, there is just no way of ascertaining on this record whether, and if
so to what extent, Westinghouse might suffer injury were the precise terms of
those 'provisions to enter the public domain; i.e., whether there is, in fact, a
"rational basis" for restricting disclosure. l 5
. C. In view of the foregoing, we might possibly be justified in upholding the
result reached by the Licensing Board (albeit for reasons other than those as"
signed by that Board). Since, however, the app'licants proceeded below in at least
partially uncharted waters, we have decided that fairness requires ·that they be
given a second chance to demonstrate entitlement to the protectiv~ order which
they seek. The certified issue is accordingly remanded to the Licensing Board
with the following instructions:
1. The applicants are to be afforded a reasonable opportunity to establish
that there is a "rational basis" for treating as confidential the cost and pricing
provisions of nuclear fuel supply contracts; i.e., .that significant commercial
injury might be sustained by one 'or more of the parties to such contracts were
those provisions to be publicly disclosed.
" 2. In the event of the applicants' failure to make the requisite showing; the
interim protective order put into effect by ALAB-307 is to be vacated.
3. If the applicants make the requisite showing, the interim protective order
is to become permanent unless the Board further finds there to be countervailing
considerations militating in favor of public disclosure which clearly outweigh the
potential harm to Westinghouse and/or the applicants .which might inure from
such disclosure.16 In such circumstances, the Board is to vacate the interim
protective order.
"

14We are ~tisfied that the affidavit provides a sufficient basis' for a conclusion that
nuclear fuel supply contracts are customarily held in confidence and that the contract in
issue here has in fact been kept in confidence and is not to be found in public sources. None
of Mr. Wiesemann's averments to that effect has been countered by the intervenors.
I 5 That the applicants are entitled to seek a protective order in the furtherance of
Westinghouse's interests is no longer open to question. See ALAB-3Il, NRCI-76/2 85
.
..
(February 3,1976).
I 6 It is for the Licensing Board to determine, at least in the f"lrst instance, the existence
or non-existence of such considerations. Nonetheless, one observation on our part seems
appropriate at this juncture. In a letter under date of April 2, 1976 to counsel for the
various parties; which had been prompted by the applicants' suggestion of mootness flIed
with us, the Chairman of the Licensing Board stressed that one of the reasons .which had
been assigned by that Board for the result reached in its January 9 order was "the need for
an accurate cost benef"lt determination." Although this rieed doubtless exists, it is not
readny apparent to us why it could not be met were the cost and price terms of the contract
not to be publicly disclosed. Thus, if on remand the Licensing Board should once again rely
on such a need, a full explanation of its reasoning on the point would be warranted ..
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4: Should the licensing Board determine in accordance with· either
paragraph 2 or paragraph 3 above that the interim protective order should be
vacated rather than made permanent, its order so decreeing shall contain a
provision staying its effectiveness for a period of 14 days to enable the
applicants to apply, should they be so inclined, for further relief from this
Board. In the event that such an application is ftled, the order vacating the
interim protective order shall automatically be further stayed pending this
Board's order on the application. 17 ..
. Application for directed certification granted,' certified issue remanded for
further consideration in accordance with this opinion; interim protective order

to remain in effect pendente li~e.
It is so ORDERED. . .

FOR THE ATOMIC SAFETY
AND LICENSING APPEAL BOARD .
Margaret E. Du Flo
Secretary to the Appeal Board

I 'The directions contained in this paragraph are not inconsistent with what we said in
Vermont Yankee Nuclear Power Corp. (Vermont Yankee Nuclear Power Station), ALAB126,6 AEC 393, 396 (1973). In that case, on a remand from us the Licensing Board had
reopened the record on certain safety issues without simultaneously withdrawing the outstanding authorization for the plant's ·operating license. It had gone on to announce that. in
the event that it later found it necessary to require a cessation of plant operations, it would
accompany its order with a 20 day stay to enable the filing of appeals. We expressed our
disapproval of this announcement: ''While such a stay may be justified in particular
circumstances, we perceive no basis upon which the Board could" determine with certainty
now, prior to its receipt of all the submissions on the questions involved, that regardless of
the nature of the safety hazard involved, it would let the plant operate for 20 days after
finding that it should be shut down." Here, of course, a stay of a Licensing Board ruling
adverse to the applicants would not result in the continued operation of a reactor in the face
of a found safety threat of serious dimensions. And it can be now determined with certainty
that no other form of significant harm might flow from a short postponement of the
effectiveness of such a ruling.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-328

ATOMIC SAFETY AND LICENSING APPEAL BOARD
"

i'

'

. Alan S. Rosenthal, Chairman
Richard S. Salzman
Dr. W. Reed Johnson

In the Matter of

Docket No. 70-1729

ALLlED·GENERAL NUCLEAR SERVICES ,
ALLIED CHEMICAL NUCLEAR PRODUCTS, INC.
GENERAL ATOMIC COMPANY
(Barnwell Fuel Receiving and Storage
Station)
.
Upon appeals from the Licensing Board's decision in materials license, pro·
ceeding (LBP.76-12) denying the intervention petition of the American Civil
Liberties Union of South Carolina (ACLU/SC) and granting the intervention
petition of the 221 Pickens Street Organization, the Appeal Board rules that: (1)
ACLU/SC failed to particularize how the interests of one or more of its members
might be adversely affected by the grant of the sought license and hence lacked
standing to intervene; and (2) the 221 Pickens Street Organization has a suf·
ficiently particularized interest in the proceeding to confer standing and has
advanced at least one marginally acceptable contention.
Licensing Board decision affurned.

RU~ES

OF PRACTICE: STANDING TO ~ERVENE
.'

A petitioner must state with particularity how itmigl,1t be adversely affected
by the outcome ofa proceeding in order to have standing to intervene in an
NRC proceeding. Sierra Club v.Morton, 405 U.S. 727 (1972).
'
I

'

Mr: Bennett Boskey, Washington, D. C. for ,the applicant,
Allied-General Nuclear Services. '
, \

Ms. Suzanne Rhodes, Columbia, South 'Carolina, for the ,
American Civil Liberties Union of South Carolina.
\ .
I

Mr. R'obert J. Ross for the Nuclear Regulatory Commission
"
.
.
staff.
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DECISION'

April 28, 1976
This proceeding involves the application of Allied-General Nuclear Services
under, 10 CFR Part 70 for a materials license to receive and possess irradiated
fuel assemblies at its Barnwell Fuel Receiving and Storage Station. That facility
is located in Barnwell County, South Carolina, near the town of Barnwell. In a
memorandum and order issued 'on March ,25, 1976,1 the,Licensing Board
passed upon amended petitions for leave to intervene flIed by the American Civil
Liberties Union, of South' Carolina (ACLU/SC) and the 221 Pickens Street
Organizaii~n (pickens Street).. The petit~<.>~ of ACLU/SC was de~ed; ,that of
,Pickens Street ~s grante~. "Appe~ls from these ,actions haye been;taken by,
respectively, the ACLU/SC and the applicant. We afrmn?; ',"
A. ACLU/SC. The initial,ACLU/SC petition for leave to intervene was
untimely, although not excessively so. The deadline prescribed iIi the notice of
opportunity for hearing was August 6; .1975 and, the p~tition was flIed on
August 19, 1975-less than two weeks thereafter. We need not and do not decide
whether, as the Licensing Board 'apparently, thought, the petition 'might be
susceptible of denial solely because of that modest amount oftardiness."For we
are satisfied that, for another and independent reason, the resUlt reached below
" : I,.,
: ":,
,.'
.,'
",',r,'
must be upheld.
,·In Sierra Club v.Morton, 405 U.S. 727 (1972), the Supreme Court held that
the Sierra Club could not ,predicate its standing to seek to enjoin federal agency
approval of. the commercial development 'of a portion of a national game refuge
adjacent, to' the Sequoia National Park upon its asserted ~'spei:ial interest in the
conservation and the sound maintenance of the national parks; game:refuges and
forests of -the country." The basis for that holding was that;, although an
organization ~ whose members are injured may represent 'those members in a
proceeding for judicialreview,'
" '.
. '

, ' , /',.

\,,"

. . . 1'

, ••• a ,mere "interest in ~'problem ,n no matter how longstanding, the
interest and no matter how qualified the organization is in evaluating the
p~obie!D~ is not sufficient by itself. to render the organization "adversely
"affected'~ or "aggrieved" within ,the meaning of the APA.,The Sierra Club is
. a large, and long-established organization, with a historic commitment ~o the
",' " cause of protecting our Nation's natural ,heritage 'from man's depredations.
", , But if a ~~specia1 interest" int~s subject were enough to entitle ~the Sierra
Club to commence this litigation, there would appear to be no objective
"

I LBP-76-12;'NRCI-76/3 277.
' '."
' ,',
~ ',,' ,
,I,
",
, 211i.e March 2S order also grante"d leaVe to
State' Jr 'Georg13' tei' participate lnthe'
proceeding' as an "interested State" under 10 CFR-2.71S(c). No appeal has been taken from
that action.

the

I
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basis upon which to disallow a suit by any other bona fide "special interest"
organization, however small or short-lived. And if any group with a bona
fide "special interest" could initiate such litigation, it is difficult to perceive
why any individual citizen with the same bona fide special interest would
. not also be entitled to .do so.
The requirement that a party seeking review must allege facts showing that
he is himself adversely affected does' not insulate executive action from
judicial review, nor does it prevent any public interests from being protected
through the judicial" process. It does serve as at least a rough attempt to put
the'decision as to whether review wfil be sought in the hands of those who
have a direct stake in the outcome. That goal would be undermmed were we
'to construe the APA to' authorize judicial review at the behest of organizations or individuals who seek to do no more that vindicate their own value
preferences through the judicial process. The principle 'that the Sierra Club
would have us establish in thi~ case woUid do just that.
.
405 U.S. at 739-40; footnotes omitted.
Applying. those teachings to the ACLU/SC amended petition,3 we are
compelled to conclude that there is a similar lack of standing here. It may well
be that the ACLU/SC is right in its insistence to us that its "members' work on
civil liberties problems provides the organization with unique qualifications to
introduce evidence, question the completeness and accuracy of the information
presented, and assist the Board in having before it sufficient factual information
and data on civil.liberties issues:' Hut what was lacking below-despite the fact
that the ACLU/SC was given the opportunity to amend its petitition and was
,represented by legal counsel at the hearing before the Licensing Board on the
sufficiency of the amended pleading-was a particularization of how the interests
of one or more members of the ACLU/SC might be adversely affected by the
grant of the sought materials license. The Licensing Board accurately summarized the fatal deficiency in the ACLU/SC's papers as follows:
While .the petition raises a question whether some property interests of
ACLU/SC members may be injured as a result of this proceeding, we are left
to specUlate what they might be or how they might be injured. It is possible
that this con cent revolves around some perceived threat to civil liberties
arising' from security measures necessary to' safeguard the FRSS or shipments of spent fuel to it, or from' the possibility that fuel might be stored in
the FRSS for' substantial periods should no reprocessing be undertaken.
'.

.

'We have previously observed that Sierra Club provides appropriate guidance in the
evaluation of intervention petitions med In our licensing proceedings. See, e.g., Gulf States
Utilities Co. (RiVer Bend Station, Units 1 and 2), ALAB-183, 7 AEC 222, 227,fn. 11
(1974), and cases there cited.
.
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Perhaps ACLU/SC fears that its members will be inhibited in the enjoyment
and utilization of their property for personal and business purposes.
Not only does the petition fail to spell out this interest, but ACLU/SC has
. further complicated matters by its failure to supply affidavits from its
members which state what their concerns are and why they wish ACLU/SC
to represent them. Instead, all we are furnished is a single affidavit from a
member residing some 30 mnes from the plant site. That affidavit merely
attests to the truth of the petition. It does not specify why the affiant
believes her civil liberties to be in danger, or which of her property interests
may be injured by this proceeding. Certainly ACLU/SC's case 'would be
, stronger had it supplied affidavits from members indicating their specific
property interests and their own chilliberties. .

It is evident from the petition and, supporting papers that ACLU/SC is
simply afraid there may be a problem for civil liberties growing out of this
proceeding. Counsel for ACLU/SC has candidly stated: ''We feel that while
generally health and safety are coincidental with the preservation of civil
rights, they are not always coincidental. There may be rights to travel,
property rights, rights to privacy and others which do not hit one fullface so
far as injury goes .... What we need to do is we need to cross examine the
various witnesses to make this determination on our own" (Tr. 94). Thus,
ACLU/SC's real interest 'is to use this proceeding as a vehicle for deter, mining whether there may indeed be threats posed to civil liberties by
issuancp. of the proposed license.
NRCI-76/3 at 286.
B. Pickens Street. Even as amended and then elaborated upon at a
preliminary hearing, the Pickens Street petition is not a model of precision and
clarity. It appears, however, that Pickens Street is an "unincorporated nonprofit, educational membership association" organized at Columbia, South
Carolina in 1973 for the purpose of providing "a medium whereby members can
study basic problems confronting human society and put into practical application solutions they fmd." In the furtherance of that purpose, it conducts a
program "aimed at the study of diet, nutrition and alternative food sources"; to
implement that program, it operates a vegetarian restaurant, juice bar and
natural food store in Columbia. It is asserted by Pickens Street that the produce sold or consumed at its facilities comes from an organic garden it sponsors in Peak, South Carolina, as well as from other sources in that State. The
organization's concern is that the movement of spent fuel to Barnwell along
established transportation routes in close proximity to the sites of some of those
sources might occasion harm (as a result of radiation releases) to the produce
and make it unfit for sale or consumption.
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" :, ,This seemed: to 'the Licensing Board to be a 'sufficieritly particularized
interest in the proceeding at bar to confer standing to intervene. Although we
think whether the Sierra Club test has been met to be a close question, we defer
to the Licensing Board's judgment on it. Northern' States Power Cb. ·(prairie
Island Nuclear Generating Plant, Units 1 and 2), ALAB~107, 6 ABC 188, 193
(1973); 'Duquesne ,Light, Cb.' (Beaver Valley Power, Station, Unit No.1).
ALAB.I09, 6 ABC 243, 244 (1973). Further, we see no reason to disturb that
Board's additional 'conclusion that Pickens Street has advanced at least one
marginally acceptable contention; namely that, to the possible damage'of the
organization and its members, the NRC staff and the applicant have erred iIi
their: predictions' of ',the level of radioactive releases in "normal operation of
[Barnwell], including the transportation of materials to and from said facility."
Whether that contention is, in fact, meritorious is of course irrelevant for present
purposes. Mississippi Power & Light Co. (Grand Gulf Nuclear Station, Units 1
and 2), ALAB·130, 6 ABC 423,426 (1973). ' ,
"
•

.~

• I

, The order under appeal is affirmed. '
It is so ORDERED.

,

'

"

, :,J

,.1"

,FOR THE ATOMIC SAFETY
AND LICENSING APPEAL BOARD
..

;

"

Margaret E. Du Flo (
Secretary to the Appeal Board
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UNITED STATES OF AMERICA: ':.;: 1-"": . LBP-76-13
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD
.

Elizabeth S. Bowen,' Chairman
Glenn O. Bright
Dr. Richard F. Cole
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In the Matter of

Docket Nos. 50-448
50-449

POTOMAC ELECTRIC POWER COMPANY
(Douglas Point Nuclear. Generating
Station, Units 1 and 2

"

':'!

!

April.1,.1976

.\
I'

','"

,

(

"

••

..

,

,

. The .Licensing Board issues' a prehearing conference order and announces
that it and the. State' of. Maryland Public Service Commission will hold a joint
evidentiary hearing in accordance with'an attached "Joint Hearing Protoco!."
~
•

•

" (~

'1 •.

.
"

I"

•I

••

.'t

~,~

"

I.

!"

,

•

i

'.

••

I

!'

',··ORDERRELATlVETOA
".
PREHEARING CONFERENCE AND EVIDENTIARY HEARING

!".

'

I

.,' •

~

,.'

~',

' •

'"

.

;

••

•

··A prehearing conference will be held in the Nuclear Regulatory Commission
Hearing Room on the 5th floor; East West Towers Building, 4350 East West
Highway,.Bethesda, Maryland, at 9:30 a.m: Oocal time) on April 14, .1976.
Appropriate matters under 10 CFR 2.752 will be considered., The public is
welcome to attend. No limited appearance statement 'will be accepted at. the
prehearing conference ... : .
,..
. _. ,....
;. This Board and the Sta.te· of Maryland Public Service Commission have
agreed to hold ajoint evidentiary hearing in accordance with the enclosed "Joint
Hearing Protoco!." The hearing will be held in the East Circuit Court Room,
Circuit Court for Charles County, East Charles Street, La Plata, Maryland. The
proceeding will commence at 10:00 a.m.Oocal time) on May 17,1976.
The public is welcome to attend. Limited appearance statements will be
accepted at this evidentiary hearing. Oral statements will be limited to five (5)
minutes but written statements may be submitted without limitation on length.
If there is sufficient interest, one or more evening sessions will be scheduled for
llinited appearance statements. ;'.
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, IT IS SO ORDERED. '
FOR THE ATOMIC SAFETY AND
. :_,L.!CENSING BOARD
Elizabeth S. Bowers, Chainnan
Dated at Bethesda, Maryland,
this 1st day of April, 1976.

JOINT HEARING PROTOCOL

I:.

"

I. STATEMENT OF PURPOSE
The Potomac Electric Power Company (pEPCO) has applied to the Atomic
Energy Commission I for pennits to construct the Douglas Point Nuclear Power
Plant, Units 1 and 2, in Charles County, Maryland. PEPCO has also applied to
the Public Service Commission of Maryland for a Certificate of Public Convenience and Necessity and to other State and local agencies for pennits required
under Maryland law for construction ;of the' plant The Sierra Club/prince
George's' County Environment Coalition/Environmental Defense Fund, the
Citizens Council for a Clean Potomac/Chesapeake Bay Foundation, the State of
Maryland and its People's Counsel, the Commonwealth of Virginia, and Mr.
Edward Wojciechowicz/D.C. Public Interest Research Group have petitioned to
intervene and have been admitted as parties to proceedings before one or both of
the above agencies considering the Douglas Point Nuclear Power Plant Applications. '
It is in the interest of all parties involved in these proceedings that a joint
hearing be' held between the Nuclear: Regulatory Commission (through their
Atomic Safety and Licensing Board),' and the Public Service Commission cif
Maryland to consider and take evidence on issues common to both proceedings
and within the concurrentjurisdictiori of both agencies. It is believed that a joint
hearing would be in the public interest and would benefit all parties by expe~
diting the decisjon-making processes and by reducing time, effort, and expenditures which would otherwise be incurred by the parties were separate hearings
held. The joint hearing, to be held in Charles County, Maryland, would be for
the purpose of simultaneously compiling two evidentiary records on the issues
common to both proceedings. At the conclusion of the hearing, the Atomic
Safety and Licensing Board will issue an
Initial Decision in accordance with
the
.
.
1 ,

•

,

I Pursuant' to an exe~utive order dated J~nuary' IS, 1975,' the 'Nuclear Regulatory
Commission (NRC) was activated effective January 19,1975. NRC, under the terms ofthe
Energy'Reorganization Act of 1974 (Public Law 93438: 88 Stat. 1233) will carry out the
licensing and regulatory functions formerly assigned to the Atomic Energy Commission. ;,
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Nuclear Regulatory Commission's Rules of Practice in 10 CFR' Part 2. The
Public Service Commission of Maryland will separately issue its decision in
accordance with its established practice. ' '

n. COMPOSmON OF JOINT HEARING BODIES
The' hearing shall be held before an Atomic Safety andUceri~ing Board
(ASLB) of the U.S. Nuclear Regulatory Commission, the members of the Public
Service Co~nlission (PSC) 'of Maryland or their designees, with the Charles
County Commissioners having the right t6 participate. Unless otherwise provided
in this protocol, e~ch body shall be governed by its 'own niles and regulations.

m. PROCEDURE FOR mE HEARING
a.

Record: A 'single transcript' of the' evidence adduced at the joint hearing
shall be made for purposes of.each proceeding.
b. People's Counsel Status: For purposes or appearance before the ASLB
during 'the joint hearing, Maryland's People's Counsel shall be accorded all
the rights and remedies of an interested State under 10 CFR § 2.715(c) of
, the Nuclear Regulatory Commission's Rules of Practice.
c. Motions: Presentation, disposition, form; content, and answers to a motion
made before one body but not the other shall be ruled upon by that body.
Unless made orally on the record during the hearing, joint motions made
before both bodies shall be in writing, shall, state with particularity the
grounds and relief sought, and shall be accompanied by any affidavits or
other evidence relied upon, and, as appropriate, a proposed form of order.
Within ten (10) days after service of a' written joint motion before both
bodies, a party may me an answei in support of or in oppo'sition t,o the joint
motion, accompanied by affidavits or other evidence.
d. Rulings: The hearing bodies shall individually make necessary rulings on
procedural questions: 'Any objection to evidentiary offerings and motions
, shall b'e heard by both bodies and individual rulings by each body shall be
made thereon. When,both bodies rule that any evidentiary offering is objectionable, the offering shall not be received in evidence. Where only one
body rules that an evidentiary offering is objectionable, the offering shall be
received in evidence only by the non-objecting body. In such an instance,
the ruling that the evidence is objectionable shall be entered into the record
of the objecting body and the evidence so received shall not be part of the
evidentiary record of that body.

.

.

IV. PREHEARING CONFERENCE
.

.

,

..

.,-

'

Both bodies may schedule one or more joint prehearing conferences prior to
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the evidentiary hearing for the purpose of considering the following preliminary
matters, if applicable: .
' , ' ,,.
. 1. fonnalizing and designating contentions already proffered as matters . in
controversy by the parties for the purpose of ascertaining and designating
those contentions which are properly the subject of a joint hearing;
2. the necessity or de~irability of amending pleadings;' '., .'
3. the obtaining of stipulations and admissions.offact and of the contents and
. authcIlticity of documents to avoid unnecessary proof; ,
" '" . ,,
4.. identIfication of witnesses' imdthe limitations of the n~mber of expert
, , witneSses, and other steps' to expedite the presentation of evidence; ."''the setting of the hearing schedule;
,,"',
.
:'
6. 'setting the order in which conte'ritions shall be heard and the order in which
'
the parties shall present their direct evidence; " "
7. detennining the necessity or desirability of a site visit; and
8. ,such: ,other. matters as ~ay aid in ,~e orderly disposition of the proceeding:

5.'

•

:

V. WRIITENTESTIMONY ..

,j

,The parties' shan submit direct testimony of witnesses in written fonn. Each
party shall serve copies of its proposed written testimony on each other party
and the hearing bodies at least ten (10) days in advance of the date set for that
segment of the hearing. Proposed written testimony of an expert witness shall
,
contain a statement 'of professional qualifications;'

'i'

"

,

:

......

)

, VI. SERVICE OF DOCUMENTS '"

.'

,

, , ; :ri~cum'ents shall' be serVed Jon :dl p~rsons de~ignated ~n the service list of
e"ach co~mission. Service may be 'made by personal 'delive'ry, by first-class,
certified or regist~red mail inCluding aii mail; by tel!igraph, or as otherwise
authorized by law.
. ,!,
'
:

,

,

,:

,

'

VIT. EVIDENTIARY HEARING
A. 'TIle evidentiary hearing shall commence on the date and time specified by
'the hearing bodies. Each body shall have the opportunity to make initial
" opening statements in the' following order: the ASLB, the PSC & the Board
'of County Commissioners of Charles County. The' proceeding will be subject
'to control generally by the ASLB:
" ,
. ,~
.,
B. ','After such opening statements as members' of the he~ring bodies may wish
, . 'to make and disposition of all prelimmary matters; the boards shall hear all
, • j persons wishing to make limited appearances. For the convenience of.
persons wishing to make limited appearance statements, there will be one 'o'r
more evening sessions. :."
: ' .. ' "
C. Upon tentative completion of the limited appeara~ces, opening statements
" of the parties will be beard in the following order: "
. ,. " ,
428

. ,','
Applicant
2. NRC Staff' "
3. People's Counsel
... t.
4. Intervenors (in alphabetical order)'
S. Maryland
6. Virginia
,"
Contentions shall be considered one at a time by all parties in the order
determined by the joint bodies., ,
Testimony may be taken in direct and cross~xamination, redirect and
recross~xamination, rebuttal and surrebuttal, and shall be'taken in the same
. " " ' ::.,.', .) '"
order specified in paragraph C above. ' - "
Parties may present witnesses individually. or may present.witnesses· in' a
,. .
I "
•
panel.
., , ' .. . '

1,

"I

f,'

~

D.
E.
'.::',
F.

G. After all parties have completed their cases with respect to the contentions
in a segment of the total evidentiary hearing, each party shall be permitted a
" j;' . closing argument.
H. At the conclusion ofvarious segments of the evidentiary hearing, each body
, ;,' shall set a schedule for the submission of all necessary findings, conchisions,
or recommendations. Each body shall issue: such initial decisions, recommendations, licenses, or permits as appropriate under the rules and regulations governing their respective agencies: .',' ,,';,' . "
'-. J ,; . ,:','"
.

•.. r:.
#

f' _ ~ -

.. _

~. .

.'.

~

.

r, •

., ,

•

~

'.

'

~'

I I

"

"

','"

-

, • ,

, A partr may,request the joint hearing bodies to permit a qualified i~dividual
who has scientific' or technical' traming orexp'erience to participate oh behalf of
that party in the examination arid cross~xamination of expert witnesses. The
bodies may permit such individual to participate on behalf of the party, in ,the
examination and cross~xamination of expert witnesses~ where'it WQuld se'rVe th'e
Pllrpose of furthc::ring the conduct of the proceeding, upon finding (a) that the
individual is.l' qualified
by . sCientific'
or technical, training or, experience "to
.
.
coritribute to the development, of an adequate decisional record in the proceeding by the J conduct of siich examination or :cross~xaminatio~, (b) ',that, the
individual has read any written testimony ,on wWch he (she) intends to examitle
or cross~xainme' and any' d'6cUritents to be used' ~r referred to in the' 'courSe
the examination or cross~xamination, and (c) that the individual ha:~ pr~pared
himself (herself) to conduct a meaningful and expeditious examination or crossexamination. Examination or cross~xamination conduct~d pursuant to this sec:
tion shall be limited to areas within the expertise of the individual,conducting
the 'examinatlo'n,
cr~ss~xamina'tion., The party' on behalf 'of whom' such
~xaniination '6~' croSs~x~imitiori is 'conducted
his (her) attorney shill be
'responsible for the conduct of examination or cross~xamination by such individuals.
1""

,I

I

I

•

••
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,
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD

Marshall E. Miller, Chairman
Gustave A. Unenberger
Dr. Ernest O. Salo .
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I.

In the Matter of

Docket No. 50-537
I

,

PROJECT MANAGEMENT.CO~~ORATIO~. --'
TENNESSEE VALLEY AUTHORITY'
..

(Clinch River Breeder Plant)

.. '

'.'

.. ' . April 6,.1976
The Licensing Board issues it prehearing conference order in which it rules
on the admissibility ,of all contentions .and resolves other procedural questions.

UCENSING BOARD: SCOPE OF REVIEW
Although a licensing board may.under certain circumstances reject contentions on legal grounds on the pleadings. it is ncit permitted to make determinations concerning the merits of contentions otherwise, admissible. Where contentions 'involve mixed questions of law and fact, they are' not appropriate for
dete~ination a matter oflaw on the pleadings alone.
'
. .

as

REGULATORY GuIDES: STATUS
. 'A document such as 'the stafrs Standard 'Format outlining information to be
inCluded in license applications'does not amount to an agency's construction of
its own regUlations, to which courts customarily' accord respect. Such documents'
are' useful as' guides, bu't they are not regulations~ They represent the opinion of
one 'of the parties. to' the adjudicatory licensing process 'arid 'as such cannot' be
viewed ~s· necessarily .controlling.
' ., .
'.

NEPA: COST-BENEFIT BALANCE
,.

I

'...

•

•

•

l

I

I'

,

"

·i·,··,·',

.

.An evaluation of the potential costs of safeguarding a reactor, fuel cycle'
facilities and transportation support~ should be included in a NEPA cost-benefit'
balance.
'.,.'
.
"
'. :'.
.'.
: 1"
•

, .'
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NEPA: INDEPENDENT INQUIRY BY FEDERAL AGENCY '
, :' Section'102 of NEPA does not pennit one agency to proceed without an
independent evaluation and balancing of environmental factors, even if other
agencies have already' certified that their own standards have been satisfied. A
licensing agency is required to take into account the environmental costs of a
project as a whole, which it may do by accepting, rejecting; or modifying the
analysis of other agencies, Calvert Cliffs Coordinating Committee v. ABC, 449 F.
2d 1109 (D.C. Cir. 1971);. Henry v.FPC, 513 F. 2d 395 (D.C. Cir.1975)'.
,

:,

NEPA: "FEDERAL ACTION"
.

For the purPoses of NEPA there is deemed to be "federal action" not only

~Jien an agency. proposes to build a facility itself, but ,ruso whenever an agency

licenses another party, private' or, governmental, to take action affecting the
·environment:Scientists· Institute for Public Infonnaiion.Inc. v.AEC. 481 F.2d
1079 (D.C. Cir.1973).:", .
-"
,
'" .'

, "

.

I'

SPECIAL PREHEARING CONFERENCE MEMORANDUM AND ORDER
~I : A special prehearing conference was held in this proceeding on March 22-23,
1976, pursuant to proper 'notice. This preheating conference considered the
admissibility of all contentions, the status of discovery, the results of conference
among the parties, and the schedule for subsequent proceedings. Based upon the
pleadings,. moving papers and arguments of counsel, the Board enters the following orders.
,i;, '
•

•

,

:

"

I. ADMISSIBILITY OFNRDC CONTENTIONS"

:,'

Contention l(a)
NRDC's restated Contention l(a), originally Contention l(b), alleges that
the application is illegal because the submission of both a "reference design" and
a "parallel design" is inconsistent with 10 CFR §5034(a)(3). The Applicants
challenge this contention as an attack on the Commission's regulations, and asks
the Board to reject' it :as a' matter of law. The Staff urges that the contention
'should b'e rej~cted because the submission of 3Itemative designs is' consistent
with the purpose of sUbmiUbtg' a ,PSAR, and the NRC has the discretion to apply
its technical expertise 'in developing a practical administrative interpretation of
10 CFR §SO.34(a)(3). "f' ,
, ' "
'
(

i

I ,.

431

~

• .:

Although a licensing board may under certain circumstances reject contentions on legal grounds on the pleadings,! it is not pennitted to make determinations conceinmg the merits of contentions otherwise admissible.2 .We regard the
resolution of this issue. as turning upon an interpretation of :various regulations
promulgated by. the Commission, and also involving mixed questions of law and
fact. Accordingly, it is not appropriate:for determination as a matter oflaw on
the pleadings alone.·.
, ,
:,
\.
, ,-, ,: '.
, The applicable regulations do not dearly. and unequivocally either permit ,or
prohibit an alternative parallel design of the magnitude here alleged. The Stafrs
Standard Format outlining the infonnation to be included in PSARs for light~
water reactors does not amount to an agency~s construction of its own regulations, to which the courts customarily accord respect? Such documents are
useful as guides, but they are not regulations and, insofar as the adjudicatory
process is' concefned; they represeilt ,th'e opinions' of one of the' parties to that
process and as sucli cannot be viewed'as necessarily controlling.4
, ' ,.
.
.
. ,The' Intervenor NRDC urges its interpretatiori' based' on its aSsertions that
this 'kind of alternative' design is "extrao'idiriary ," leaVing
major portion'" of
the plant design unsettled, and of a magnitude amounting in 'effect 'to two
entirely different plant designs with major differences, not contemplated by the
cited regulations. The' Board cannot evaluate such· factual matters on the pleadings alone .
.: . ,Contention l(a) is not an attack on the Commission's regulations, but rather
is a request for their interpretation and application in a certain manner. The fact
that there is disagreement among 1he parties as to
proper construction ,of
regulations does not transform the dispute into'a challenge of regulations. -,,',
, '-Nor: can ,we hold ,that this issue must.be·resolved prior to'any hearings as
urged by NRDC. In the present state of the record, additional factual and other
infonnation is required, and such a decision cannot rest on the pleadings alone.
Contention l(a) adequately states a relevant contention with reasonable
specification and with some basis assigned for it which satisfies the dictates of 10
CFR §2.714, and is held to be an admissible contention.
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'Potomac Electric Power Company (Douglas Point Nuclear.GeneratlngStation, Units 1
and 2), ALAB-218, RAI~74-7, 8 AEC 79, 85,,89 (July 15 • .1974).
' -,
. 2Northem states Power Company (prairie Isl.aDd 1 and 2); ALAB-I07, 6,AEC i88
(i973); nUqueme Light Co. (Beaver Yalley, Unit 1), ALAB-109, (j AEC 244 (i973).
.
!
'Power 'Reactor 'Development Co. v.International Union 'of Electric Workers, 367 U.S.
396,409(1961) ••
I • • . ;.,.,,~.,
",,':
"'.!,·:,i·~
",,, ,
·yermont Yankee Nuclear Power Corporation, ALAB-179, RAI-74-2.159, 174 note 27
(February 28,1974). See also ALAB-217, RAI-74-7, 61, 68 (July 11, 1974). ..
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Contention l(b)

. .

NRDC's restated Contention l(b) (originally Contention l(c)fallege's that
the ·CRBR application is 'illegal because Applicants'1VA: and ERDA had not
prepared an environmental impact statemerit prior to their decision to build and
operate:the CRBR, thereby violating the requirements of the National Envirori·
mental Policy Act. The Board notes that a report-ERDA.1535:....bearing the title
Final Environment3.1 Statement, liquid Metal Fast Breeder Reactor Program was
issued by ERDA in 'December, .1975. The Board assumes that ERDA~1535 is
what its title purports to be, without judging its validity or adequacy. Conten·
tion l(b) is construed to challenge both ,the timeliness and the validity of ERDA·
1535 in satisfying the obligations placed upon ERDA and 1VA by NEPA. The
question. of whether or to what'extent the technical adeqmicy 'of ERDA-1535 is
an issue properly before this licensing ·Board is addressed below in the context
of'contentions 10, 11 and 13 propounded by NRDC. The timeliness of Issuance
and the validity 'of ERDA-1535 as a programmatic enVironritent:iI impact state·
m'ent sufficient to satisfy ERDA's ownNEPA responsibilities; are matters to be
3etennined by the courts. The admissibility of Contention 1(b)' is denied on the
basis ·that a court, not this Board, constitutes the proper forum 'Cor this"isSue.
Strice the technical adequacy and merits of ERDA~1535
not at issue'in this
contention;' the 'Board' finds no basis for delay of this proceeding pending the
resUlts of a challenge (if any) to the legality of the LMFBR' programmatic impact
~,
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" , .. ;;
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NRDC's restated Contention l(c) (originally Contention l(d» alleges that
since no final programmatic environmental impact 'statement has been issued or
reviewed by ERDA, no lawful basis exists' for justifying'the' CRBR.' The Board
notes the sitnilarity of this contention ·to Contention l(b), oile differerice being
that the timeliness of issuance is not an issue. 'A fffial programmatic statement"":
ERDA· 1535-has 'been issued by'ERDA. The finalitY of it is presumably based
upon . currently available, :Uthough incomplete, information. 'As with Conteri~
tion l(b), tlie admissibility of this contention is' deriied on the basis of its beirlg
an issue properly'before' a cou'rt and not 'within 'the purview of this Board; The
technical merits of ERDA-1535 in relation to' this licensirig:proceeding:are
considered hereafter in connection with Contentions 10, 11 and 13.
~

~

I

•

_

,~1

~.

' ... ' ,

;,: Co~tention l(d) .' ~'." "

, .\
I

r I (!

! _ .:

'"

.:', /. •

.J:,.J';, ' . ; "

,I' "

'J

I'

>:

,!

:

"Contention, 1(d) asserts that consideration. of ,the appli~ation .is premature
because NRC studies and rule-making regarding possible countenneasures to
4
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'sabotage, terrorism and theft involving mixed oxide fueled reactors, have not
been completed. However, the licensing action sought in the CRBR project does
not depend upon, the wide-scale or commercial use of such breeder' reactors
throughout the United States. As held in Consumers Power Company (Big Rock
Nuclear Plant), CU-75-lO, NRCI-75/8, 188 (August 11, 1975), it is sufficient
that an FES will be prepared which will make a discrete environmental impact
analysis of the plutonium in CRBR. That is sufficient for the NEPA review required in this case, and these proceedings may commence prior to a fmal resolution of .the GESMO proceeding. Accordingly, proposed Contention l(d) is
denied.
" ,
, Contention l(e)
': Contention l(e) asserts that the LWA procedure is inapplicable to a first-ofa-kind reactor such as CRBR because the resolution of safety issues is an essential component of a NEPA review., The Board holds that this contention is
admissible under ·10 CFR §2.714 but that it is premature for resolution until
after the'LWA hearing. There is no necessity to defer the start of the LWA
proceeding until a fmal safety evaluation report is available. It is clear that under
10 CFR 50.10(e)(4), an Applicant proceeds at his own risk in such a proceeding.
To whatever extent health and safety matters may later require a modification
of LWA findings, the Intervenors. will have an opportunity to urge that information omitted in the NEPA analysis because the safety review was incomplete,
affects the ability of this Board to make the fmdings required for an LWA
authorization.
Contentions 2, 3 and 4
"

!'

, Contention 2 asserts that the Applicants must establish prior to a construction permit decision that core disruptive accidents (CDA's) have a sufficiently
low probability that they may.be excluded from the design bases for CRBR.
Contention 3 states that it has not. been established that the consequences of
CDA's contained in the PSAR are adequate. Contention 4 alleges that the Applicants have not given sufficient attention to accidents other than the DBA's.
None of the parties have objected to these contentions, which are the subject of
a fIled stipulation. The Board holds that Contentions 2, 3 and 4 are admissible
under the requirements of 10 CFR §2.714.
I

'

,

Contention 5
This contention asserts that .the 'Applicant does not analyze the health and
safety consequences of acts of sabotage, terrorism or theft directed toward the
CRBR or facilities, nor does it adequately analyze preventive programs. We hold
"

.

,

"

'

.~
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that an evaluation of the potential cost of safeguarding the CRBR, fuel cycle
facilities and transportation supports should be included in the NEPA costbenefit analysis, and hence Contention 5 is admitted.
Contention 6
Contention 6(a) alleges that the Applicants have not established that the site
selected or the review process confonns to the requirements of NEPA or the
Atomic Energy Act. We deny the admissibility of Contention 6(a) because it is
too general and lacks the specificity required by 10 CFR §2.714. However,
Contentions 6(b) and (c), dealing with site meteorology and the proximity of
other facilities, are adequate ,to state admissible contentions. It ·is noted that
paragraphs (b) and (c) are not objected to by any party in accordance with the
ftled stipulation.
. , . Contention 7
Contentions 7(a) and (b) state that adequate standards for protection of
public health and safety from exposures to plutonium and other actinides have
not been established.We deny these contentions as constituting a direct challenge
to Commission regulations, which we are not empowered to consider. Since the
Commission is already considering this issue as a generic ,matter, the' instant
adjudicatoIY proceeding is not the proper forum to consider this issue.
At the request of the Board; the Intervenor NRDC has reworded Contention
7(a) to eliminate a challenge to the regulations, and to state a residual risk claim
for a NEPA analysis even if the regulations are complied with. This reworded
contention does not waive the right of, NRDC to assert the original contention,
which was denied above (Tr. 218,397,399). As reworded, we hold Contention
7(a) is admissible.
. I'
•• ' ,
Contention 7(c), stating that guidelines values for once-in-a-lifetime bone
and lung exposures used in the PSAR have n'ot been shown to have a valid basis,
has not been challenged and is included in the flIed stipulation. It is held to be
admissible.
.'

Contention 8
'.

I

Contention 8 alleges that Applicants have not' demonstrated that they made
an ,adequate estimate of the biological effects or radiation associated with
CRBR, or that the plant is designed to limit the risk from all radiation exposure
. to as low as practicable. The Board considers this contention to constitute a
direct challenge to the occupational dose limits in 10 CFR .§20.101, not
cognizable in this proceeding.
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. At the request of,theBoard, NRDC has ,flIed a reworded Contention 8,
subject'to the same reservations as were noted above with reference to Contention 7. As reworded, we construe Contention 8 not'to amount to a challenge of
the regulations, but to raise the issue of residual risk for NEPA analysis even if
the regulations are complied with. This issue may be considered under the
authority of Citizens For Safe Power v. NRC, 524 F.2d 1291 (CA DC, 1975).
Contention 8 as reworded is held admissible.'
r
'
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'.' This contention alleges that the ER does not include' adequate analysis of
the environmental impact 'of the fuel cycle associated with the CRBR.No objections have been made to this contentiori, which' is included in ,the flIed,stipulation. Contention 9 is held to be admissible.
. "
,', ' , -:"
Contentions 10,'11 and 13
. NRDC's restated Contentions 10, ll.and 13 undertake to question or challeng'e many. of the conclusions reached by ERDA'in its'lMFBR fmal environmental'statement ·(ERDA-1535). ,Both·the Staff and the Applicants take the
position that such contentions are' beyond the' jurisdiction of this Licensing
Board,' and that the conclusions of ERDA as the,agency with'overalI.responsi"
bility for lMFBR research and development must be accepted.. " . ' ;') :.,
.The ;former Atomic 'Energy Commission (AEC) combined in 'one agency
both the research and development functions now vested in ERDA, as well as
the 'licensing 'andregiIlatory' powers 'now' exercised by . NRC under the Energy
Reorganization Act of 1974.5 . Commencing ,with 'the Calvert Gifts decision,6
courts in '. the District of.Columbia circuit 'have considered' the impact of the
National Environmental Policy Act of 1969 (NEPA) requirements -and its "extraordinarily broad", national policy upon the perfoimance of these functions.'!
- In Calvert GiftS'lt was' held that an 'AEC:rule, precluding anindeperident
evaluation and balancing of.erl.'Vironinental,fact'ors if other responsible agencies
had already certified that their own environmental standards were 'satisfied,
fundamentally conflicted with the basic purpose of NEPA. The magnitude of
possible benefits and possible costs might lie anywhere on a broad spectrum, and
Congress did not authorize a "total abdication" to other federal, state and local
agencies;IThe Court drew a;distinction between Section'101 substantive duties
and Section 102 procedural duties' under NEPA. Under Section 101' agencies
it! I i ' , .
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SPub. L. No. 93438, § § IOI-ll0, 201-209;42 U.S.C. §S811 etseq. '.:(.1 ,: f , .
'Calvert Cliffs Coordinating Committee v AEC,449 F.2d 1109 (CA DC, 1971).

were required to ''use all practicable means consistent with other essential considerations" to avoid environmental degradation .and to promote the ·beneficial
uses of. the' environment. This substantive .policy was deemed to be flexible,
leaving room for the responsible exercise of discretion. However, the procedural
duties ,of Section 102 established a strict standard of compliance which must be
fulfilled to the "fullest extent possible."·It was stated that such language "does
not provide an escape, hatch for footdragging agencies •. ; Congress did not
intend. the. Act to be such a paper tiger.'~~ In frequently quoted language the
Court observed, ."We believe. that ,the Commission's crabbed interpretation of
NEPA makes a mockery of the Act. ; . Its responsibility is not simply to' sit
back, like an umpire, and resolve adversary contentions at the hearing stage."s
. ,The development of the liquid metal fast breeder reactor, (LMFBR) program
a~d its NEPA consequences were considered by the Court in SIPZ 9 It held that
the program came within Section 102(C) ofNEPA and a detailed programmatic
impact statement was presently required, in view of the magnitude of the federal
investment, and controversial environmental. effects; the accelerated pace of the
program, and the manner in.which investment in the new technology is likely to
restrict future alternatives. ,The rapid commercial implementation of IMFBR
technology had become anational.mission by. announcement of the President,
and Congress supports the program through annual appropriations. I 0 The AEC
took inconsistent. positions regarding its NEPA programmatic responsibilities,
first. suggesting that analysis, of, overall environmental aspects of· the total
program should take' place' within statements on individual facilities,. but
undercutting this approach by stating that it would be a mistake to freight on ah
environmental report on' a single facility all'of those broader considerations.;
Again the Court held that the "Commission takes an unnecessarily crabbed
approach to NEPA" in assuming that the impact statement process was designed
only for particular facilities rather than the overall effects' of broad agency
programs. I I, I There was deemed to be "federal action" under NEPA not only
when art agency proposed to 'build a facility itself, but also whenever an agency
licensed another .party, private or governmental; to take action affecting the
environment. When technolOgical advances are once brought to a state of commercial feasibllity, the investment in their development acts to compel their
application. Accordingly, a NEPA programmatic impact statement was required,
although under a rule, of reason the agency need not "foresee the unforsee,

':r

.', 'Id., atp: 1114.
lId., at pp.1117,l119.
'Scientists' Institute For Public In[oramtion, Inc. v. AEC, 481 F.2d 1079 (CA 'DC,
1973). See also Cady v. Morton, 527 F.2d 786,795, n. 9 (CA 9, 1975). '.. ,'
.
I old., atp: 1084.1 .
':.
.
I lId., atpp.1086-1087.
I
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'able."12 it was held not to matter whether the analysis of the overall program
was issued as a separate NEPA statement· or 'was included within the statement
on a particular facility, as such questions properly resided within the discretion
of the agency.
.
Following the division of the former Atomic Energy Commission's functions between ERDA and the NRC by the Energy Reorganization Act of 1974,
supra, the LMFBR program was again before the Court. In East Tennessee
Energy Group, l 3 a preliminary injunction was sought to compel ERDA to withdraw a legislative proposal involving the Clinch River Breeder Reactor project
(CRBR). The Court' stated that ERDA assumed the energy development
responsibilities of the AEC. Its regulatory functions were transferred to the
NRC, and 'under, the new statutory scheme, ultimate approval of the construction arid operation of the Clinch River project is subject to the independent
investigatory' and licensing procedures" of the NRC. In' denying an injunction
the Court held that it was not necessary to me a new; separate environmental
impact statement for'the CRBR project, since site clearance could only begin
after licensing approval by NRC. Furthermore~as the prototype plant the CRBR
project was "subsumed into the overall LMFBR impact statement. ERDA need
not pause at this juncture to' reevaluate the individual project as long as the
LMFBR statement performs a cost-benefit analysis on the total program and its
component parts and weighs carefully all available alternatives."
, In a recent case the District of Columbia circuit has considered the NEPA
implications in a lead agency situation involving the Federal Power Commission
(FPC). Henry v. FPC14 held that the jurisdiction of the FPC under the Natural
Gas Act did not extend to the production, transportation and sale of unmixed
synthetic gas produced .from coal. However, the Court held that the FPC role
under NEPA was not limited to an evaluation of the incremental impact on the
environment of the jurisdictional tap and valve facility, where the coal gasification project of which that facility was an integral part constituted a major
federal action. The gasification project required the approval of several' federal
agencies, and the Bureau of Reclamation was designated as the lead agency to
prepare a programmatic draft environmental impact statement. The FPC's position:that when it considered a §7 application for tap and valve facilities it need
consider only part of the environmental damage (the incremental damage) and
hence need only consider part of the NEPA impact statement, was inconsistent
with its obligations under NEPA. At page 407 the Court stated:
''The reason why file issue raised by EDF is premature at the present time is
simply that the FPC is not necessarily required to prepare a full environ-

12/cl. atp.l092.

,

I' East Tennessee,Energy Group. Inc. v. Seamans. 7 ERC 2144 (DC DC, 1975).
14

513 F.2d 395 (CA DC, 1975).
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mental impact statement for the gasification project. It ,can rely on the
statement prepared by the lead agency. What is required is that the FPC, in
deciding whether to grant, deny or condition certificates of public con'. venience and necessity for admittedly jurisdictional facilities, take into account the environmental costs of the gasification projects as a whole. It may
do this by, accepting, rejecting, or modifying th~ analysis of the lead
, agency."
It was further held, citing NRDC v. Morton, 458 F.2d 827 (CA DC, 1972), that
NEPA requires that the eivironmental impact statement discuss all alternatives
reasonably available, including those beyond the jurisdiction of the agency to
adopt, and that this integration of environmental consideration is, consistent
with a "lead agency" concept. 1 S
•
Other courts have also considered the NEPA implications of impact state~
ments prepared by other agencies. In Green Countyl6 a state power authority
had prepared an environmental impact statement, which the ,FPC staff had
reviewed as to form and circulated for comment to other federal agencies. The
Court held that the agency staff was required to prepare its own impact statement, which was subject to cross-examination by intervenors and full scrutiny in
the hearing process. The primary and non-delegable responsibility for fulftlling
NEPA functions lay with the Commission, which had abdicated a significant part
of its responsibility by not preparing its own impact statement.
In a case irlvolving the Tennessee Valley Authority's Browns Ferry Nuclear
Plant, another licensing board has held that an independent staff review is
required under NEPA even though the applicant is another federal agency. 1 7 A
so-called "lead agency agreement" had been entered into by TVA and the AEC
staff regarding a fmal environmental statement. Such agreement was held not to
relieve the AEC staff of its NEPA obligation to make an independent evaluation
of the environmental consequences of the project.
In applying the foregoing principles to the instant case, it should be
observed that several levels of NEPA duties are involved. ERDA has its own
programmatic duties as the ,agency with overall responsibility for LMFBR
research and development, and has issued a LMFBR program fmal environmental
statement (FES). As a federal agency granting licenses for activities which might
significantly affect the environment, the NRC has its own NEPA responsibilities
which 'it discharges by the adjudicatory hearing process. And ERDA as the
applicant for the CRBR is the activating agency for a particular project subject

SId., at p. 406.
.
County Planning Boardv.FPC 455 F.2d 412 (CA 2,1972)_
I 'Tennessee Yalley Authority (Browns Ferry Nuclear Plant), LBP-73-29, 6 AEC 682
(September 6,1973).
.
I
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to'licensing, in'which role it hasflled an environmental report (ER) with NRC.
The ,iflter-relationship 'among these NEPA requirements' and procedures is the
subject of these contention issues. !
'
,; We hold thafthe issuance of its programmatic FES by ERDA does not alone
oust this licenSing Board or NRC from all jurisdiction to consider or analyze its
contents in this processing. As' the Court held in Henry v. FPc, p. 407, supra,
where the FPC was considering whether to issue a certificate for one phase of a
broader project, the licensing agency is required to take into account the
environmental costs of the projects as a whole, which we may do "by accepting;
rejecting, or modifying the analysis of the lead agency." NRC is not required or
permitted totally to abiiicate all of its own NEPA'responsibilities (Calvert Cliffs,
pp: 1123-1124, supra;'Greene County, p.'420, 'supra). The licensing of the
CRBR project "is subject to the independent investigatory' and licensing
procedures of the Nuclear Regulatory Commission" (East Tennessee. note I,
supra). There is no indication in the Energy Reorganization Act' of 1974 that the
NRC licensing: functions were in any way diluted or modified when considering
an ERDA demonstration' plant involving the LMFBR. It is apparent'that NRC
could not independently perform' its own NEPA duties, or use its re'asoned
judgment to accept, reject;' or . modify ERDA's imp'act 'statement, if it were
merely' to use a rubber stamp on the ERDA FES: A-bIind and automatic ac~
ceptance of 'ERDA's , environmental conclusions or :the· bases therefor is
imposed on either the Staff in preparing its FES, nor on this Licensing Board in
performing its NEPA'adjudicatory function:'
'
,",
. , If the CRBR Project were justifiable solely' upori the bases of the electrical
energy and/or the fuel it would produce, the task of the licenSing Board would
be relatively more straightforward.; However, the primary justification for the
project flows Jrom the informational needs' of the broader LMFBR program;
Hence'to undertake a NEPA assessment of the CRBR projecfwithout some
consideration of those needs and the most viable method of satisfying them,
would impose an intolerably crabbed or circumscribed outlook upon the regulatory process. Thus, this, proceeding' must at least to soine extent consider the
LMFBR prograrii FES in order to test the need for the CRBR project. Not to do
so would be to tacitly assume, that the' ERDA ·FES adequately satisfies the
mandate of NEPA in its balancing of benefits against risks, albeit at a' stage
where incomplete' information existS:' The potential for the lack of neutrality of
a government agency in evaluating the risks and benefits of its own technology
development program has been noted by the courts:
I'., '
The Board notes that ERDA's "fmal" LMFBR programmatic environmental
impact statement (ERDA-lS35) was published subsequent to the original submittal of Intervenors' (NRDC et al.) proposed contentions. This report is "fmal"
only to the extent 'that ,if represents an assessment Of the best information
avail'~ble at
time of publication, and to the exte~t 'that it has had
the benefit
,
,"

not

the
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of extensive reviews and comments. It is always possible that additional significant infonnation may become available during the' successive phases of this
. . .
, ",,': '
proceeding. ' " . , .' .
The public welfare, which is the paramount concern of NRC as a licensing
and regulatory agency .. is best' served by pennitting this Board', to analyze the
ERPA programmatic impact statement to the extent necessary to discharge its
own NEPA responsibilities. However; this does not mean that it would·be appropriate ,to perfonn' anew all of the work done by ERDA' in' drafting its program FES. Some general guidelines regarding the use by one agency of environmental impact statements prepared by another agency may be found in the cases
cited above. For example, in SIP! it was 'noted that a program statement
"proVides an occasion for a more exhaustive consideration of effects and
alternatives' than would be practicable in' a statement onim iridividual'acuon"
(supra, at p. 1087). The court also stated that the issues discussed in analysis
of the' overall program would 'be 'quite different from those discussed' for a
particular facility, and the relevant audiences would vary (supra, p: 1093). And
in Calvert aills it was held that consideration of environmental iJripacts "which
is entirely duplicative is not necessarily required. But independent review of staff
proposals by hearing boards is hardly a duplicatividunction" (supra} p. 1118):Henry held that the FPC could rely on the full environmental impact statement
of the lead agency, provided that it took into account the 'environmental costs of
the gaSification projects as a whole, which it might do by accepting, rejecting, or
modifying the 'analysiS of the lead agency: (supra, p. 407). Similarly, NRDC v.
Morton stated that "As to alternatives not within the sCope of authority of the
responsible' official, reference' may of course be made 1 to studies of other
agencieS-including other impact statements." (supra, p. 836)., " ':' ' ,
>:. It would' be neither reasonable nor practicable to require the Staff or this
Board to evaluate in detail the totality of material generated by ERDA during
many ,months 'or years' of work in preparing ,its -lMFBR' impact statement. 18
However, we believe that a limited review is required under the NRC's responsibilities in accordance with'NEPA. An independentjudgnient should be exercised
as to the rational basis and support for the programmatic statement to determine
whether and to' what' extent NRC should rely on the overall ,environmental
analysis issued by ERDA.' Since' this question arises in the context of the
pleadings, no more precise delineation 'of the scope of independent review can be
made at this time:'
"J':.'
,
,,'
" " ' ;
" Contention'10 puts 'in 'issue "certain alternatives to the CRBR that'it is
alleged should have been analyzed in the Applicants' Environmental Report
(ER). Contention 11 challenges the LMFBR analysis of the need for and benefits
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'Union of Concerned Scientistsv.AEC, 499 F.2d 1069, 1077 (CA'DC,'1974).,
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to be derived from the CRBR. For the reasons set forth, it is held that Conten·
tions·1O and 11 are admissible under 10 CFR §2.714. Contention 13 asserts
generally that the project cannot be justified on cost·benefit grounds, because
the benefits do not exceed the costs. However, Contention 13 is too general and
fails to set forth with particularity the basis for such contention with regard to
each necessary aspect. It is noted that the substance of this contention is set
forth with particularity in other contentions which have been held to be admis·
sible. Accordingly, the admissibility of Contention 13 is denied as not being in
confonnance with the requirements of 10 CFR §2.714.
Contention 12
.Intervenors NRDC, et al, by proposed Contention 12 claim that construc·
tion _of the 'CRBR plant should not be considered until certain fuel cycle
problems have been resolved, namely, the problem of disposal of nuclear wastes,
and the problem of control of plutonium and prevention of its diversion and
release into the 'environment. Were this contention :specifically limited to the
control of wastes and of plutonium generated solely by the operation of the
CRB'Reactor, the Board would be faced with a more tightly circumscribed issue.
However, the wording of the contention, itself as well as the Intervenors'
response (December 31, 1975) to the Applicants' Amended Answer to Petition
to Intervene (November 17, 1975) indicate to the Board that Intervenors would
delay the CRBR project until an ultimate resolution of these fuel cycle matters
as generic, industry·wide issues is at hand. The disposal of wastes and the safe·
guarding of plutonium represent areas of existing concern already being given
close scrutiny by the nuclear power industry and the ,Commission by virtue of
nuclear power plants currently in operation. Thus, -the operation of the CRB
Reactor (if that is indeed the outcome of this proceeding) will-neither initiate
nor. of itself more than marginally aggravate these concerns. Likewise, such
operation will not per se commit the nation to the commercial deployment of
breeders and to a mixed-oxide or a plutonium fuel economy_ Such commitments
can only be made when these and many other currently unresQlved matters show
promise of satisfactory resolution. To stay the construction of the CRB Reactor
until after the resolution of these two matters, already generic to existing plants
(and not of sufficient gravity and urgency to,have required their shutdown)
appears to the Board to be unjustified. Nor do Intervenors show how the public
interest would be served by a deferral of construction. Hence, the Board denies
admissibility of Contention 12 in the broad scope proposed. To the extent,
however, that these fuel cycle considerations raise concerns specific to the location or mode of operation proposed for the CRBR facility itself, the Board
considers them to be proper issues for this proceeding, and accordingly admits
Contention 12 for such purpose.
-- -.
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Contentions 14 and 15
Contentions 14 and 15 were rued by NRDC subsequent to its original
intervention petition, and have been held admissible by prior orders of the
Board. We adhere to our previous rulings and admit Contentions 14 and 15.

D. CONTENTIONS OF OrnER INTERVENORS
State of Tennessee
A motion for leave to amend petition to intervene was rued by the State of
Tennessee on March 12, 1976. Such amendment puts in issue the ER and DES
discussion of the impact of the CRBR construction force in the State's educational system. Such contentions are allowed under the factors enumerated in 10
CFR §2.714(a), and are held to be admissible. In addition, the Board hereby
approves a stipulation regarding the withdrawal of all other contentions upon
certain conditions by the State of Tennessee, concurred in by the Applicants and
the Staff at the special prehearing conference on March 22-23,1976.
Roane County, Tennessee .
A motion for leave to amend its petition to intervene was rued by Roane
County, Tennessee, on August 29, 1975. The amended petition alleges that the
socio-economic impact of the CRBR on the area in which it is to be located has
not been adequately assessed in the CRBR application. More particularly , the
contention alleges that the impacts on schools and local services during construction of the CRBR have been understated in the Applicants' ER. This contention
is viewed by the Board to be consistent with the terms of 10 CFR §2.714(a) and
is held to be admissible.
City of Oak Ridge, Tennessee
By its Memorandum and Order of March 4, 1976, this Board approved the
amended petition to intervene rued by the City of Oak Ridge, Tennessee, on
January 22, 1976, and admitted said City as a party to this proceeding. The
amended petition regarding the socio-economic impacts of the construction and
operation of the CRBR on the City of Oak Ridge, Tennessee, was ~dmitted as a
proper issue before the Board.

DI. DISCOVERY
The admissibility of all contentions now having been ruled upnn, the Board
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directs all parties to proceed accordingly with discovery. Those interrogatories
previously deferred pending resolution of the admissibility of certain contentions are now to be answered consistent with the foregoing rulings on the construction and admiSSibility of contentions.
' .. I '
IV. SCHEDULES
In its Special Prehearing Conference Order of October 9, 1975, the Board
adopted a Hearing Schedule to govern the conduct of this proceeding. Upon
request of the Applicants, the Staff, and Intervenors NRDC et al and without
objection of the other parties, that portion only of said schedule dealing with
environmental issues is revised to read as follows: '
','

-"
.

1. Twenty-one days from the issuance of the FES and SER will be the
deadline for the service of fmal discovery'requests by the parties. " ,
2. The parties will serve answers to final discovery requests within
fourteen days of such service.
3. Ten days after service of fmal discovery answers will be the deadline for
all parties for the filing of summary disposition motions on contentions
to be heard at the environmental and site suitability hearing.
4. The parties will serve answers to fmal summary disposition motions
withiil. ten days of such service:,
5. A prehearing conference will be held two days after ftling of answers 'to
, , fmal summary disposition motions to hear arguments, if necessary, on
any outstanding sumrilary dispoSition motions, rule on any outstanding
,'motions and to 'detennine' procedures and schedules for the evidentiary
" ". '
. ,hearing.:'
6. All parties will me their direct testimony fourteen days prior to ,the
commencement of the environmental and site suitability hearing. " i ,
IT IS SO ORDERED.

'. !
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Upon application for construction permits for' Callaway Plant, Units 1 and
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of construction permits for both units.'"
,
,

r'

....

!

,

,

"

ATOMIC ENERGY ACT: SCOPE OF INFORMATION REQUIRED FOR
UCENSING
" "
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.

. As a prerequisite to licensing; an applicant is required by 10 CFR .50.33(f)
to provide information to show that it possesses the funds necessary to 'cover
~'estirnated" construction costs and related· fuel; cycle costs. While a firm fuelsupply contract might provide the best estimate of costs, there is no express
requirement in the Commission rules that an applicant possess such a contract in
order to receive a construction permit.
; ,
, ;,

~

TECHNICAL ISSUES DISCUSSED: site meteorology; SNUPPS application
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Leland B. Curtis, Esq., Michael K. McCabe, Esq., David L.
Smith, Esq., Thomas Hughes, Esq.·; and W. R. England III,
Esq., on behalf of the Missouri Public Service Commission
lawrence Brenner, Esq., Stuart A. Treby, Esq., Geoffrey P.
Gitner, Esq., Gregory Lewis, Esq., and Auburn Mitchell,
Esq., on behalf of the Regulatory Staff of the Nuclear
Regulatory CommisSion

INITIAL DECISION
(Construction Permit)
I. BACKGROUND
1. On August 8, 1975, the Atomic Safety and Licensing Board (Board)
issued a Partial Initial Decision-Environment3I and Site Suitability Determina·
tions (NRCI·75/8, 319) in the captioned proceeding. The Board's determination,
set forth in that decision, of the issues described in 10 CFR Part 51 and
§50.1O(e)(2)(ii), enabled the Director of Nuclear Reactor Regulation (Director)
to grant the Union Electric Company's (Applicant) request for authority to
conduct certain preconstruction permit activities described in 10· CFR
§50.10(eXl). On August 14, 1975 the Director granted Applicant authority to
conduct such activities. This Initial Decision addresses the radiological health
and safety aspects of the same application including the Board's ultimate resolu·
tion on the issuance of construction permits. The findings adopted and conclu·
sions reached in the Partial Initial Decision are reaffirmed and incorporated
herein except to the extent modified hereafter.
, 2. The general background of this proceeding is set forth in the Partial
Initial Decision. The matters which the Board determined to be in controversy in
this radiological health and safety phase of the proceeding were set forth in the
Board's Special Prehearing Conference Order of February 19, 1975. Sub·
sequently, however, on July 8, 1975 the Utility Consumers' Council of Missouri
and the Coalition for the Environment St. Louis Region (Joint Intervenors)
moved for amendment of their contention on financial qualifications and on
August 12, 1975 asked that all other contentions concerning radiological health
and safety matters be withdrawn. By an Order issued November 10, 1975, the
Board granted Intervenors' Motion and acknowledged the withdrawal of all
other contentions. As a result, the only matter in controversy in the radiological
health and safety phase of this hearing is the Applicant's financial qualifications
to design and construct ·the Callaway facility. The Board's. fmdings on this
matter are addressed in Section III, infra. On November 18, 1975 ·the Board
issued an Order directing the resumption of evidentiary hearings in accordance
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with the Act and the Rules of Practice and Regulations of the Commissiori for
consideration of the aforementioned matters.
3. In an undated motion filed in September 1975, Joint Intervenors requested the Board to reassess the cost-benefit balance reached in the August 8,
1975, Partial Initial Decision, to reflect allegedly changed circumstances with
respect to the estimates of fuel costs for the Callaway Plant. In ,its "Order
Directing Presentation of Further Evidence Respecting Costs and Benefits for
the Proposed Nuclear Facility at the Sessions of Hearings to Resume on
Radiological Safety Considerations," dated November 10, 1975, the Board
directed that such further evidence be presented at the hearings on radiological
health and safety matters. The Board did not stay its earlier Partial Initial Decision. Our consideration of the additional evidence received with respect to fuel
costs is set forth in Section IV of this decision.
4. An additional matter considered by the Board was the question of
whether the potential lack of a long.term fuel contract, resulting from the stated
position of the Westinghouse Corporation that it is exc~sed from fully performing its obligation to supply uranium for the facility, required withholding of a
construction permit. The views of Mr. Anderson and Mr. Komblith are set forth
in Section V, infra. The dissenting vie)Vs of Mr. Jensch are set forth following the
majority opinion ..
5. The evidentiary hearing was convened on December 9,1975 in Clayton,
Missouri pursuant to the Notice of Hearing published August 30,1974 (39 Fed.
Reg. 31690). Thereafter, sessions were held on December 10 in Clayton,
Missouri, and on Deceinber 11 and 12, 1975 and January 29,1976, in St. Louis,
Missouri. The record of the hearing includes the testimony oLwitnesses for
Applicant, the Staff, and Joint Intervenors, and exhibits. A list of the exhibits
offered by the parties and received into evidence by the Board in this portion of
the hearing is set forth in Appendix A to this deCision. The Public Service
Commission of Missouri participated in the hearing as an interested 'State
pursuant to the provisions of 10 CFR §2.715(c).

, n. FINDINGS OF FACT:
. RADIOLOGICAL HEALTH AND SAFETY ISSUES
A,'ruNmW OF THE APPLICATION BY THE REGULATORY STAFF
6. The Applicant rued its application for licenses to-corlstruct and op'erate
the Callaway facility on June 21, -1974. The application was submitted and
accepted for review under the Commission's standardization policy statement of
March 5, 1973 (SER, §l.l). This policy permits a simultaneouneview o'f the
safety related parameters of a limited number of duplicate plants which are to be
constructed within a limited time span at a multiplicity of sites (Ibid). The
Applicant is one of five utilities who have joined together under the acronym
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SNUPPS (Standard Nuclear Unit Power Plant System) to'submit applications for
a 'standard plant design for review under this policy (Ibid). The other utilities
who have submitted such applications are Kansas Gas and Electric Company and
Kansas' City Power· and Light Company .. Northern States Power and Rochester
, . .,;
Gas and Electric Corporation. .
, . 7. The Callaway Plant 'application includes a SNUPPS Preliminary Safety
Analysis'Report ("SNUPPS PSAR") (Exhibit #30), which describes those portions of the Callaway Plant which are standard to the SNUPPS plants, and a
Callaway Plant Site Addendum to theSNUPPS PSAR (Exhibit #31), which sets
forth the specific site and related design information, and applicant-related information for the plant. These documents contain comprehensive technical information relevant to radiological health and safety. In addition toa description of
the site and the basis for its suitability, this information includes a description of
the plant. design; an analysis of the safety related structures, systems and components;· analyses of postulated accidents and: the engineered safety features
provided to'limit their potential effects; a summary of the Applicant'S program
for quality assurance; the .Applicant's technical qualifications; the Applicant's
financial qualifications; and considerations related to the common defense and
security of the United States. The Board finds that: this appIicationand the
PSAR, including the SNUPps·PSAR and those portions of the Reference Safety
Analysis Report (RESAR-3 Consolidated Version together"with appropriate
parts of Amendment 6 to RESAR-3) incorporated therein by reference, together
with the testimony presented during the hearing, properly ·describe the facility in
accordance with the Commission's regulations and the Notice of Hearing in the
. , "
captioned matter. '
.I
I;'
8. The Staffperfornied an independent review of the information provided
in the application and carried out its own an3lyses and investigation. On August
7,,1975, the Staff issued its Safety Evaluation Report. (SER) (Following Tr.
2159) 'and subsequently, on. November 21, 1975, issued Supplement 1 to the
Safety Evaluation Report (Following Tr. 2159) which summarized the results of
the Stafrs evaluation of additionat1nfurmation submitted by the Applicants
since the issuance of the SER. On January 23, 1976, the Staff issued Supplement 2. The Safety Evaluation·and the Supplements thereto, delineate the results of the Stafrs technical evaluation of the Callaway Plant design and the
scope of technical' inatte~s c'onsidered by the Staff in its evaluation of the application. The Stafrs evaluation addressed the radiological·health and safety
aspects of the proposed facility including site characteristics', reactor 'design;
safety systems, quality assurance matters, conformance to general design criteria
and Commission regulatory guides; fmancial qualifications and matters concerning the common defense and security of the United States. As a result of reviewing, the. information set forth in the application, the Staff concluded that the
issuance of construction permits for the' Callaway facility.will not be inimical to
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the public health and safety and the common defense and security of the United
States. (SER and SER Supplement 1, §21.0).
9; Information concerning, the radiological health and safety matters set
forth in the application was also reviewed, independent of Staff action, by the
Advisory Committee on .Reactor Safeguards (ACRS) in accordance with the
requirements of the Atomic Energy Act as amended, 42 us.c.Section 2232. The
views of the ACRS were set forth in a letter dated September 17, 1975 to the
Chairman of the Nuclear Regulatory Commission. The ACRS concluded that
Units 1 and 2' of the Callaway Plant. can be constructed with reasonable
assurance that they can be operated Without undue risk to the public health and
safety if due consideration is given to certain matfers which the ACRS ~e1ieved
could be resolved during construction. (See Appendix B to Supplement 1 of the
SER); The Staff, in the second SER Supplement, has addressed the Committee's
comments. In addition; the Board examined witnesses for the Staff and Applicant with .respect to these comments (Tr. 2882-2914; Supplemental testimony
of Schwoerer, following Tr. 3003) .
. 10. The Board .finds that the Applicant has adequately. considered the
radiological health and safety aspects 9f construction of the proposed facility and
that the Staffs review and evaluation of the information set forth in the application is adequate.
. ,
, I' '

B. THE PLANT SITE
11. The Board in its'Partial Initial Decision of August 8, 1975,made extensive findings of fact concerning the suitability of the proposed site for the
Callaway facility (NRCI-75/8, at pp. 327 - 335). At that time, the Board concluded that based on the available information and the Staffs review to date,
there .was reasonable assurance that the proposed Callaway site is one which is
suitable for nuclear power reactors of the general size and type proposed for
Callaway from the standpoint of radiological health and safety. The Staff has
further reviewed the characteristics of the Callaway site in light of the particular
design proposed for the plant. On the basis of its further evaluation,the Staff
concluded that these characteristics are acceptable (SER, §2.1)..
' I'
'12. The Board has reviewed its previous fmdings on site suitability in the
light of the particular design' of the Callaway plant and the further evidence
adduced in the current, phase of the hearings. The additional evidence includes
the Applicant's description of the site (Exhibit 31, §2) and the 'results of the
Stafes technical review of the site characteristics (SER and SER Supp., §2). The
Staff reviewed the population density and use characteristics of the environs of
the site, and the physical characteristics of the site,' including seismology,
meteorology, geology, and hydrology, to :determine .that these characteristics
have been adequately· described, that they have been given appropriate con-
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side ration . in the design of the Callaway plant, and that they conform to the
Commission's reactor site criteria, 10 CFR Part 100, taking into consideration
the facility design and proposed en"gineered safety features.
13. The Staff, in the course of its safety evaluation, received and evaluated
reports from independent outside consultants conceniing the potential for subsidence or collapse at the plant site which could be caused by postulated cavities
hundreds of feet below the site. At the Board's request, Drs. Cording and Nieto,
the Stafrs consultants, testified with respect to their investigation and the support for the Stafrs conclusion at SER Supp., §2.5.3. The Stafrs consultants
testified that a postulated cavern beneath the Callaway site would have to be in
excess of one hundred feet in diameter to present a potential for subsidence
(SER Supp., §2.5.3). The Stafrs consultants further testified that there was a
very low probability of the existence of such large caverns beneath the Callaway
site (Tr. 2495, 2496). The Stafrs consultants based their conclusions partially
upon direct evidence from the Missouri Geological Survey (Tr. 2495). Based on
its review and the independent analysis prOvided by its consultants, the Staff
concluded that the potential for subsidence at the Callaway plant site is very
remote and does not constitute a hazard to the proposed plant" (SER Supplement, §2.5.3). The Board agrees and finds that the potential for subsidence at
the Callaway site is remote and does not constitute a safety hazard. Further, the
Board finds that the Callaway site is acceptable from the standpoint of its
geological and seismological characteristics.
14. At the request of the Board, the Staff presented two witnesses, a Staff
meteorologist and a consultant from the National Oceanic and Atmospheric
Administration, to provide additional information on the Staff review of the site
meteorology. Their testimony included identification of the meteorological data
available, the methods used to evaluate the data, and the adequacy of the data.
Although two years of meteorological data have been collected at the site, they
testified that one year of hourly data would encompass all of the primary.
meteorological cycles and that the year-to.year variablity should be small because the annual amount of energy received from the sun, the driving force for
atmospheric motions and stability, is relatively invariant: Whether or not that
year of data is reasonably representative of expected long·term conditions at the
site can be determined by a comparison between the site data and long.term data
collected at nearby weather stations. When a second year of data at the site is
available, these can be objectively compared to the first year by computing
short·term relative concentrations, for each of years. A small year-to·year difference between computed relative concentrations can be expected. This was
done for the Callaway site and no meteorological or climatological conditions
were identified that would indicate that diffusion calculations based on one year
of on-site data are not reasonably representative of long-term conditions at the
Callaway site. Analysis of the second year of data showed a 10% difference in
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computed relative concentration values compared to the nrst year. The witnesses
considered this difference to be small (they thought that the values over the
long·term might vary up to 30 or 40 percent) and concluded that the second
year of on-site data connrms that the nrst year of data collected at the Callaway
site is reasonably representative of the long-term conditions to be expected (Tr.
3139-3179).
.
15. The Staff and the Applicant evaluated the responses of the Callaway
facility to various potential accident conditions including a full spectrum of
plant conditions (SER, § 15.1). The spectrum of accident conditions evaluated
included all design basis accidents such as the loss-of-coolant accident, steamline
break accident, steam generator tube rupture, fuel handling accident, rupture of
a radioactive gas storage tank in the gaseous radioactive waste treatment system,
and control rod ejection accident, as required by Commission regulations. The
Staff determined that the calculated potential offsite dose which would result
from the occurrence of such accidents would be within the Commission's guidelines concerning site suitability set forth in 10. CFR Part 100 (SER and SER
.
Supp., § 15).
16. Based on the findings set forth in our earlier decision and the additional
evidence adduced: at the current hearing sessions, the Board nnds that the
Callaway facility can be constructed and operated at the location proposed
without causing undue risk to the public health and safety.

c. DESIGN OF mE FACILITY
17. The Applicant has described in detail in its PSAR proposed design of the
Callaway facility and the Staff has provided a summary description in the SER.
Two 4-100p pressurized water reactor nuclear steam supply systems will be
utilized at the Callaway plant. Each will have a core powerlevel of 3411 MWT.
Uranium dioxide pellets enclosed in Zircaloy tubes with welded-end plugs will be
assembled into 17xl7 elements to comprise the reactor core. The reactor core,
which will utilize water both as a moderator and a coolant, will initially consist
of three regions each containing fuel of a different enrichment of uranium-235.
The reactor coolant pressure will be established and maintained by an electrically heated pressurizer which will also provide a surge chamber and a water reserve
to accommodate reactor coolant volume change.s during operation. After being
heated by the core, the water will flow through four steam gerierators where its
heat will be transferred to the secondary system. The water will then flow back
to the pumps and the cycle will be repeated. The heat energy transferred into
the secondary system will be used in the form of steam to drive a steam turbine
mid generator to produce electrical energy. Control rod movement and regulation of the boric acid concentration in the reactor coolant will control the
operation of each of the reactors. A reactor protection system that automatically initiates appropriate action- whenever a condition monitored by the system
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approaches pre-established limits will be provided. This system will act to shut
down, the reactor, close isolation valVes, and initiate operation of the engineered
safety features should any or all of these actions be required (SER, § 1.2).
18. A containment structure will house the nuclear steam supply system for
each of the Callaway units. These-structures will be designed so as to confine
safely, within the leakage limit of the containment, the radioactive material that
could be released in the event of an accident. Components of engineered safety
features and various related' auxiliary system will be housed in an' auxiliary
building adjacent to the containment structure for each' unit. The fuel handling
buildings, which will also be located adjacent to each containment structure, will
each house a spent fuel pool and a'facilitY for the storage of new fuel. The
radioactive waste treatment Systems will be housed in the radwaste building

(Ibid.).
19. The'Staff and the' Applicant have evaluated the postulated effects of
forces imposed by several conceivable environmental hazards. These hazards
include the safe' shutdown earthquake,' the design basis wind, the design basis
tornado, and missiles generated from within the Callaway facility but outside of
containment. The Staff has determined that all structures, systems and components important to safety that must be designed to withstand the effects of Ii
safe shutdown earthquake 'and remain functional have been classified properly as
seismic category 1 items. These items will be designed to withstand the effects of
forces imposed by a safe shutdown earthquake. Moreover, ,the, design win,d
velocity and design basis tornado have also been adequately determined and all
seismic ,category 1 structures that, will be exposed to these forces will be
designed to withstand the effects of such forces. The Staff has concluded that
the engineering design can reasonably assure that the seismic category 1 structures will withstand such environmental forces (SER and SER Supp., §3). The
Board concurs in this conclusion. '
20. The Staff also reviewed the Applicant's procedures for determination of
the loadings on seismic category 1 structures induced by the design flood or
highest ground water level specified for the Callaway plant. The Staff concluded
that these procedures are acceptable in that they provide a conservative basis for
engineering design to assure that the structures will withstand such environmental forces. The Board concurs in this conclusion. Moreover, the information
provided by the 'Applicant, and the Staffs review thereof also provides reasonable assurance that the forces associated with missiles generated from internal
sources and from outside of containment will not cause or increase the severity
of any accident (SER, §3).
21. On the basis of these determinations the Staff has concluded that the
proposed Callaway facility can be designed, constructed, and operated to meet
the requirements of the General DeSign Criteria set forth ,in 10 CFR Part 50,
Appendix A of the Commission's regulations (SER, §3.1).
•
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· 22. Several engineered safety 'features have also been included in the design
of the Callaway facility. The objective of these features is to provide sufficient
redundancy to overcome the effects of single failure of any component or
system and to prevent the loss of capability to achieve safe shutdown of the
reactor. In order to be effective, these systems will be designed, as seismic
category.1 systems and are required to function even with complete loss of
offsite power (SER, §6.l).
23. A steel·lined, pre.stressed, post·tensioned, concrete containment struc·
ture is one of the engineered safety features which has been included in the
Callaway plant design. The ,design of this structure is such that it will safety
confine the radioactive material that could be relased in the event of an accident.
In the event of an accidental coolant release, a'containmenfspray system will
operate, to provide borated water containing sodium hydrOxide to remove heat
and radioactive iodine. A containment ventilation system, consisting of four fan
coolers located within the containment structure, will be used during normal
plant operation. During accident conditions the containment fan coolers: can
maintain the containment pressure below the ,containment design pressure even
in the event of a single active failure in either the spray,system or the fan cooling
system (SER, § 1.2).
I ., ,24. The emergency core cooling system is another engineered safety feature.
This system, has been designed to provide emergency core cooling' during
postulated accident, conditions in which it has been assumed that mechanical
failures have occurred in the reactor coolant system piping with a resulting loss
of coolant from the' reactor vessel greater than the available coolant makeup
capacity using normal operating equipment. The ECCS in combination with the
containment, containment cooling system and auxiliary feedwater system, will
also be designed to protect against the consequences of a steamline break (SER,
§6.3). The Staff has reviewed the information provided by the Applicant in this
connection and has concluded that the ECCS for Callaway complies with the
final acceptance criteria for such systems ·described in 10 CFR Section 50.4.6
(SER and SER Supp., § 11) ..
25. The separate radioactive waste systems for the two units and the comnion offsite radiologiCal monitoring system have been described by'the Appli~
cant and the estimated doses from anticipated releases of effluents have been
calculated by the Applicant (Exhibits 30 and 31, §11). The Staff has also
evaluated these systems and the resultant radiation exposures' (SER and Supple.
ments, §11). The Staffs initial assessment was performed to determine con·
formance with the design objectives of "Concluding Statement of Position of the
Itegulatory Staff," Docket No. ruj.50.2, dated February 20, 1974 (SER, § 11).
At 'the time of issuance of the SER"the Staff-concluded that the systems met
those objectives, but was in the course of making a new assessment against the
later requirements of Appendix 1 to 10 CFR Part SO, which had become effec-
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tive on June 4, 1975. At the same time, the Staff was reassessing the parameters
and mathematical models used in calculating releases of radioactive materials in
effluents pursuant to the requirements of Appendix I (SER, § 11). On September 4, 1975, the Commission amended Appendix I to allow an optional method
of compliance (subsequently accepted by Applicant) which provided for compliance without a required cost-benefit analysis if the radioactive waste management system met the guidelines of the abovementioned "Concluding Statement." At the time of issuance of the SER Supplement 1 (November 21,1975),
the Staff had completed its reassessment of the parameters and mathematical
models used and had requested and received from the ,Applicant additional
information needed to reassess the systems against the new parameters and
mathematical models, but had not yet' completed its review of that information,
(Supp. 1, § 11). During January 1976 the Applicant revised its waste management systems to include certain additional equipment, as described in Revision
14 to the SNUPPS PSAR, dated January 14, 1976. The Staff reported; in SER
Supplement 2, dated January 23, 1976, and in 'the prepared, testimony of two
witnesses (Tr. 3184-3185) on its review of the revision and on its evaluation of
the revised systems with respect to Appendix I. The Stafrs evaluation of
the proposed liquid and gaseous radioactive waste management systems showed
them to be capable of meeting the criteria given in Appendix I of 10 CFR Part
50 for keeping releases of radioactive materials to the environment "as low as is
reasonably,achievable," and, accordingly, the Staff found the proposed systems
to be acceptable.
26. The Staff has also evaluated Applicant's radiation protection program
(Exhibits 30 and 31, §11). The review covered Applicant's radiation protection
design' features, including shielding and the layout of the facility, the area
monitoring program, which details radiological and airborne radioactivity
monitoring features; the ventilation systems which will be designed to provide a
suitable radiological environment, and the health physics program. This review
has shown that occupational radiation exposures can be controlled to meet the
requirements of 10 CFR Parts 20 and 50 (SER, § 12).
D. mE APPUCANT'S TECHNICAL QUAUFICATIONS AND QUAUTY AS, SURANCE PROGRAM
27. The Applicant is one of five utilities which have joined to form a
SNUPPS Project Organization for the purpose of the management of design and
procurement of the standard portions of the individual SNUPPS plants. Management of engineering activities related'to the Callaway plant will be administered
by the Applicimt's Nuclea'r Engineering Department. The manager of nuclear
engineering reports to the Vice PreSident-Engineering and Construction who is
responsible for direction of au activities which involve engineering, construction;
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testing and preparation of the Callaway facility for commercial operation (SER,
§ 13.1; Exhibits 30 and 31, § § 1.4.1, 13.1~ The nature of the SNUPPS organiza·
tion makes available to the Applicant the operational experience and expertise
of the other four SNUPPS utilities, in addition to the Applicant's own expertise
in this area (Tr.2978·.2980) •.
28. The SNUPPS organization will also assist the Applicant in the design,
construction and operation of the Callaway facility. The SNUPPS project organi·
zation has retained the Bechtel Power Corporation to provide architect-engineer
services for the standard portions of the SNUPPS plants. Bechtel has also been
retained to design those site·related seismic category 1 structures which are
outside of the scope of the standard plant des1gn for the Callaway plant. More·
over,.the Westinghouse Electric Corporation has been retained to design, manu·
facture and deliver the nuclear steam supply system to the Callaway site. Addi·
tionally, . Applicant .has retained another architect-engineer organization,
Sverdrup and Parcel and Associates, Inc., for technical and engineering services
.for· those non·seismic category 1 portions of the facility not included in the
standard portion of the Callaway plant (SER, § 1.4; Exhibits 30 and 31, § 1.4).
:29. On the basis of its review, the 'Staff concluded that the Applicant is
technically.qualified to design and construct the Callaway facility (SER, Section
21). The Board concurs in this conclusion and fmds the Applicant so qualified.
. 30. The Staff reviewed and evaluated the Applicant's program for quality
.assurance. The Staffs evaluation is based upon its review of the information
presented in the Applicant's PSAR and detailed discussions with the Applicant
and the SNUPPS Project Organization to determine compliance on the part of
the Applicant, the SNUPPS Project Organization and the principal contractors
involved with the requirements of Appendix B to 10 CFR Part SO (SER, § 17.1).
31. The SNUPPS Quality Assurance (uQA") Committee, consisting of one
QA representative from each SNUPPS utility, develops the QA manual of
procedures, reviews and approves Bechtel and Westinghouse QA programs and
verifies their adequacy for the project, provides formal audits of the SNUPPS
Project Organization, and evaluates the .effectiveness of the QA program
implementation. The. SNUPPS Executive Director is responsible for the
implementation of the QA program of the SNUPPS Project Organization
through the QA Manager. The organizational level of the QA Manager provides
him with adequate independence and he reports to a sufficiently high manage.
ment level to accomplish his objectives. The QA manager implements the
SNUPPS Project Organization QA Program through :his staff. Each member of
the QA Committee can initiate stop work action concerning activities managed
by. the SNUPPS Project Organization through the Executive Director. Addi·
tionally, the QA.manager has stop work authority over the SNUPPS Project
Organization staff and activities and can initiate stop work action for Bechtel
activities through .the Executive Director. The Staff in its review of the QA
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program determined that (1) the QA organizations for the SNUPPS Project
. Organization are sufficiently independent of the organizations whose work they
assure; (2) they have clearly defmed authorities and responsibilities; (3) they
have adequately defmed personnel qualifications; (4) they 'are organized so that
they can identify QA problems in the SNUPPS Project Organization as well as in
the principal contract organizations; (5) they can initiate: recommend, or pro·vide solutions; and (6) they can verify implementation 'of solutions' .(SER,
§ 17.2). Upon this basis, the Staff concluded and the Board fmds that the quality
assurance program for the SNUPPS " Project Organization complies with
Appendix B of 10 CFR Part 50 and is acceptable.
32. The Applicant will have direct control over construction activities at the
Callaway site. The Applicant's Executive Vice President is responsible to the
President for quality assurance, engineering, construction' and operation of the
Callaway plant. The QA manager is responsible for directing the QA program. He
is responsible to the Vice President-Engineering and Construction, who in turn is
responsible to the Executive Vice President. The Staff has reviewed the Applicant's program for quality assurance and found that it has clearly defined
responsibilities and authority for the QA organization. Moreover, the Staff determined that the Applicant's provisions for implementing its QA'program, which
includes corporate level management involvement, authority from theVice President to enforce QA requirements, and QA stop work authority, are acceptable.
Based upon its evaluation of the Applicant's QA organization, the Staff determined that: it is sufficiently independent of the organizations whose work it
verifies; it has adequately defined qualification and training requirements for its
staff; it is so organized that it can identify QA problems in other organizations
performing QA related work; it can initiate, recommend or provide solutions;
and it can verify implementation of solutions (SER, §17.5).Therefore, the Staff
concluded and the Board finds, that the Applicant's organization for quality
assurance functions complies With the requirements' of Appendix B to 10 CFR
Part 50 and is acceptable.
'
33. The Staff has also' evaluated the QA' programs of Bechtel Power
Corporation (architect-engineer for the standard plant), Westinghouse Electric
Corporation (supplier 'Of the nuclear 'steam supply system), and 'Daniel International Corporation (construction contractor), arid has found those programs
to be in compliance with Appendix B to 10 CFRPart50 (SER, §§17.3, 17.4,
17.6). The Board concurs in these findings. " "
.
34. A nuclear reactor inspector from the Commission's Office ofInspection
and Enforcement testified during the hearing as to the results of inspections
personally performed by him and by others in which the implementation of the
QA programs for the Callaway plant was examined (Tr. 2836-2870).He further
testified that, subject to the satisfactory correction of several deficiencies that he
identified, he had concluded that implementation' of the ,Callaway Plant QA
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programs was consistent with and satisfactory for the status of the project: At
the :hearing session of January. 29, .1976; an affidavit was received from ,the
witness attesting to the satisfactory correction of the deficiencies (Exhibit 46).
Iri addition, the affidavit described the inspections of Svedrup and Parcel and
Associates' (site architect-engineer) and' ,the satisfactory' resolution' of all
defiCiencies in its quality assurance program.
, ;,35. The Board finds that the Callaway Plant QAprograms are in compliance
with the requirements of Appendix B to 10 CFR Part 50 and further that they
are ladequate for the design, procurement and construction' of the Callaway
'
plant. "
E:CONDUCI',OF OPERATIONS
, ' '. 36 .. The proposed station organization will consist of a technical' staff of
apprOximately 145 persons, for two unit operation. This technical staff will be
under'the direction of a plant superintendent and an' assistant plant superintendent,. one of whom will hold a senior operator license. A superintendent of
operations, a 'superintendent of technical support, and a superintendent of
maintenance responsible for plant maintenance, 'and a' training' 'director will
report ·to the assistant plant superintendent. Shift crews composed of licensed
operators and technical staff will also be provided. The Applicant's requirement
for 'each job category used at the plant will conform to the minimum requirements of the' American National Standards Institute Standard ANSI NI8.1,
1971 '(Selection and Training of Personnel. for Nuclear Power Plants.). A training program will be established to provide plant personnel with sufficient knowledge and operating experience to start up, operate, and maintain the plant in a
safe and efficient manner. The training program will include the use of a fullscale simulator control room which will be built for the,SNUPPS plants '(Tr.
2987). Technical support for the plant staff will be provided by a general office
staff of teChnical specialists maintained by Applicant's Power Operations Group
with, additional assistance available' from its, Engineering and Construction
Group' (SER § § 13.1, 13.2). ':,
' " ,, ,,'
, . ,; 37. All plant operations are to be performed in accordance with written and
approved 'operating and emergency procedures. ' These will be prepared in accordance with the guidance in American National Standards Institute Standard
ANSI' .NI8.7, 1972 (Administrative' Controls for Nuclear ··Power 'Plants).
Preliminary plans for review and audit of plant operations generally meet the
provisions of that Standard. The Applicant has also agreed to keep plant records
in conformance with the standard, as well as with Criterion XVII of 10 CFR Part
50,AppeildixB (SER,§13.4).·,
1,1'
I
"
"
, r, ' 38. The' Staff has concluded that the Applicant has establiilied an acceptable technical organization for implementation' of its, responsibilities for the
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design and construction of the Callaway plant, that .the proposed plant organization, the proposed qualifications of personnel, and the proposed plans for offsite
technical'support satisfy the requirements of ,Regulatory Guide 1_8 (personnel
Selection and Training) and are sufficient to provide acceptable staff and technical support for the operation of the plant, and that the Applicant's proposed
plans for preparation, review, approval and use of written procedures and for
documentation of operating and maintenance activities are acceptable (SER,
§§13.l~ 13.2, 13.3).
39. The initial test programs for the Callaway plant will be conducted by
Applicant with technical support from the nuclear steam supply system vendor,
the architect-engineer, the construction contractor and other vendors. In general,
preoperational testing will be completed prior to fuel loading. As the construction of individual systems is completed, preoperational tests are performed to
verify, as nearly as possible, the performance of the system: under 'actual
operating conditions. Fuel loading begins when all prerequisite system tests and
operations are satisfactorily completed. While Applicant will provide additional
details of its testing program at the operating license stage, the Staff has concluded that an acceptable test :and startup program will be implemented by
Applicant (SER, § 14; Exhibits 30 and 31, § 14).
".
, ' 40~ The Board also 'examined the. Applicant's Vice President-Engineering
and Construction to obtain the views and plans of top management regarding
design, construction' and operation of the Callaway plant, particularly: with
respect to top management responsibility and participation (Tr.2985-3002). '
41. On the basis of the evidence in the record, the Board finds that the
Applicant's preliminary plans for the conduct of operations are adequate for this
stage of the Callaway Plant project.
, ,

F. EMERGENCY PLAN
42. The Applicant's preliminary plans for coping with emergencies include
the establishment of an emergency organization which will consist of both onsite and off-site Union Electric Company personnel as well as various public and
private agencies. The Applicant has identified the notification responsibilities
within the organization to assure prompt and effective communication between
interfacing groups. In the State of Missouri the Office of the Adjutant General
has been identified as the organization having primary responsibility for
radiological emergency planning. Formal training and periodic drills to
familiarize plant personnel with the contents and requirements of the emergency
plan, site evacuation procedures, and other emergency activities are included
within the Applicant's training program. The Applicant will also provide training
assistance to such outside agencies as the police department, the fire department,
hospital personnel" and ambulance drivers whose services may be required in
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emergency situations. Additionally, these organizations. will participate in
periodic emergency drill excercises (SER, §13.3).
43. The on·site emergency control center will be the plant control room
wWch has been designed for continuous occupancy during the course of an
accident. Two off~site control centers will be established in opposite directions
from the plant site. The plant emergency facilities will include first aid and
decontamination facilities for the treatment of contaminated personnel. The
Applicant has made initial contact with four ambulance services for emergency
transportation assistance and with five area hospitals for off·site. emergency
treatment of individuals. The various plant features to· assure evacuation
capability include radiation emergency alarms, site evacuation alarms, adequate
communications systems and sufficient evacuation routes. The Staff has performed analyses to confirm the practicability of evacuation of the Callaway
plant environs, as an emergency measure, and has determined that appropriate
criteria have been identified to permit design of an acceptable evacuation plan.
The Staff has concluded· that the Applicant has established emergency plans
wWch meet the requirements of Part II of. Appendix E to 10 CFR Part.SO and
that the Applicant's emergency program is consistent with facility design
features, analysis of postulated accidents and characteristics of the proposed site
location, and provides reasonable assurance that appropriate protective measures
can be taken within and beyond the site boundary in the event of a serious
accident (SER, § 13.3). The Board concurs in this conclusion and fmds that the
Applicant has established adequate emergency planning programs for this stage
of the Callaway.project.

:,

G. COMMON DEFENSE AND SECURIlY
. 44. The information provided in the appli~ation shows that the a~ti~ti'es
that will be' conducted under the permits and licenses applied for by Applicant
will be witWn the jurisdiction of the United States. Moreover, all of the directors
and principal officers of the Applicant are citizens of the United States and the
Applicant is not owned, dominated or controlled by an alien, foreign corpora·
tion or foreign government. The activities which will be conducted do not
involve any restricted data, but the Applicant has agreed to safeguard any.such
data that might become involved as reqUired by 10 CFR Part SO. The Applicant
will obtain its fuel from sources of supply available for civilian purposes, so that
no diversion of special nuclear material from military purposes is contemplated.
Upon this basis, the Staffconcluded (SER, §19) and the Board finds that the
activities to be performed will not be inimical to the common defense and
s.ecurity ~fthe United States. ,
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H. INDUSTRIAL SECURIlY

'.

'"

..,' ,

"

,.
.'

.

I

~.J

, ,45: ·The Applicant has provided a general deSCription of plans for protecting
the" Callaway Plant 'against potential acts of industrial sabotage. This description
includes provisions for the screenitig of employees at the plant, and for design
phase review of plant layout and protection of vital equipment in conformarice
with Regulatory Guide 1.17, "Protection of Nuclear Power Plants Against
Industrial Sabotage." The Staff concluded and the Boardfmds that the Appli.
cant's preliminary plans for, protection of the plant against acts of industrial
sabotage are therefore acceptable. Additional details of these plans will be pro·
vided at the operating license stage of review (SER,§13.5).
,i,'
".,.
,

I. RESEARCH AND DEVELOPMENT
.1'

•

'.,

"

,

.' ' 46. The nuclear steam supply systems are similar to other large pressurized
water reactors now being designed and built by Westinghouse' for plants being
constructed under Commission construction permits. The Applicant; the ACRS,
and the Staff have identified certain,on-going investigations to confirm 'and
fmalize the design of certain of the plant systems, which include generic design
features. These investigations include:'
"
' : ;,
,a. 17 x 17 fuel d e s i g n ; ' 'I
I ~
b. Reactor pressure vessel support system;
c. ' Prevention of turbine missiles; and "",
d. Environmental and seismic qualification of Class I·E eleCtrical equip.
ment.
47. The Staff has concluded (SER, §1.7) and the Board finds that the
Applicant has identified and will perform development tests necessary for verifi·
cation of the design and safe operation of the Callaway :Plant 'on: a'iiniely
schedule. Moreover, if the results of any of this research and development work
are not successful, appropriate lilternate actions, or restrictions on operation can
'
"
:. '
be imposed to protect the pUblic'and safety (Ibid.). '
J

" ,:, m. M'ATIER IN CONTROVERsY-FINANCIAL'

"

'

l

QUALIFICATIONS OF mE APPUCANT
i'

'48. The 'determination of whether or :not the Applicant is financially quali~
fied to construct and' operate the' proposed facility' is one of the issues set forth
by the Commission'for our consideration and deCision; 'The only iemaifling
matter in controversy de31swith the sMne subject. The contention, which is set
forth in full in Paragraph 61, asserts that, for a number of specified reasons, the
Applicant is not financially capable of constructing imd' operating the proposed
Callaway facility. In this section of our decision we will deal first with"fue
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evidence and- our findings on the financial qualifications of the Applicant, in
general; to construct and-operate the facility, Next we consider and rule upon
the specific' contentions, and fmally we will consider the proposed fmdings of
the Joint -Intervenors; submitted in January, all of which are' directed to this
issue. :" :'~:
l'
. 49.' In' preparing its. Safety' Evaluation, Report, the Staff performed an
analysis. of the financial qualifications of the Applicant to .determine whether
there.is reasonable assurance .that the Applicant can obtain the necessary funds
to ' cover.' estimated 'construction costs and related· fuel 'cycle costs for tlie
Callaway facility. as required by the Commission's regulations (10 CFR Part 50;
Appendix C and Section 50.33(f)).The Stafrs approach focuses primarily on the
reasonableness; of, the Applicant's projected system.wide'financing plan and its
underlying assumptions (Testimony of Richard Cioni follOwing Tr:'2715 (here.
",
',
' '; , ~'
after Cioni Testimony) at 1).
~ _ .50.:ln ,performing its evaluation, the Staff considered extensive fmancial
information, which was,provided by the Applicant concerning Union Electric's
revenues, the magnitude of .its constr,uction program and potential sources of
funds (SER Supp ... l, §20).By agreement among the parties, omy one version of
the sources of fund statement provided by ,the Applicant was published:in the
Stafrs Safety Evaluation Report'Supplement (SER Supp. 1; Appendix' E).Due
tO'potential complications caused by regulations of the Securities and Exchange
Commission, another version of, the sources of fund, statement, considered by
the Applicant to' be proprietary was withheld from ,public diselosure. The Staff
in its evalua,tion, however, considered both the proprietary and non.proprietary
versions of the sources Of fund statement (SER Supp. §20).Joint Intervenor's
witness. stated that he considered the use of a source offund statement, such as
that provided by the Applicant,'prudent in the development of a fmancial plan
fodhe construction ofa facility such as Callaway (Tr. 2446).
..'".' - ,.. ..
51., AS-a' result of its evaluation; the Staff'concluded that the Applicant is
fmancially qualified.to 'design and construct the 'Callaway Plant (SER'Supp. I,
§20).; Joint Intervenors; however;' assert that funds to meet these costs are not
obtainable. ·Two points are essential to the Board's resolution of this issue: '(1)
construction: ancl' related fuel costs which will be necessitated, by' the Callaway
project and (2) the reasonableness of Applicant's assertion that these funds are
obtainable .. , '
", "
,'r' ",' ". I
:; .. 52. The Applicant estimated the cost of·the Callaway. facility including the
nuclearJuel inventory cost for the 'first core and transmission, distribution and
general plant cost to be 1,862.6 niillion dollars (SER Supp.-1, §20.2) ..The Staff
compared this estimate against a costing model developed' by the Energy Research' and Development _Administration.' The Applicant's' cost estimate· is
approximately 5.8' percent above the estimate derived from the costing model'
(Ibid.). Upon this basis; the Staff concluded and the Board fmds it is reasonable
""
, ' , 'r "
to use the Applicant's estimate. ·i."
l

'

'

!

I

1"
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53. The Applicant plans to fmance the Callaway Plant' by the use, 'of
internally generated funds, notes payable, and the issuance of debt and equity
securities. Available funds from these sources in '1974 totaled 228.8 million
dollars and were derived'from 42.5 million dollars of internally generated funds,
77 million dollars of first mortgage bonds, 16.5 million dollars of environmental
improvement. revenue bonds, 77.4 million dollars in preferred and common
stock, and a 15.4 million dollar increase in notes payable and other funds. As a
result of its evaluation, the Staff determined that the financing projections of
the Applicant could be characterized as a reasonable financing plan. Moreover,
assuming rational regulatory policies and relatively stable capital market conditions, the Applicant has reasonable assurance of obtaining the funds necessary
for, construction of the Callaway Plant (Ibid.)' Joint Intervenors, however,
'. .
,, ,
challenge both of these assumptions.
54. Joint Intervenors contend that it is no longer as probable as it was that
the Missouri Public Service Commission will grant the Applicant needed rate
increases. However, the Missouri PSC is' obligated to grant just and reasonable
rates so that safe and adequate service might be rendered and the setting of such
rates is tantamount to allowing a company a reasonable opportunity to earn a
fair return on its investiment (Cioni Testimony at 2). The Staff and Applicant
aver that the considerable rate' case activity, both currently, and in the recent
past, demonstrate the more favorable regulatory climate for utilities such as the
Applicant {Cioni Testimony at 2 and 3).· The Applicant's retail rates are
regulated by the Public Service Commission of Missouri, the Illinois Commerce
Commission, and the Iowa State Commerce Commission; (Testimony ofWilliiun
E. Cornelius following Tr. 2597 (hereafter Cornelius Testimony) at 22).' ~ ,
: ,'55. The Illinois Commerce Commission authorized in 1974 a 13.5 percent
increase,' in Applicant's, rates (6.4 million dollars);- The Applicant now has
pending with that Commission a requested rate'increase of 24.4 percent (IS
million dollars) based upon a test year ending December 31,1975 (Ibid.).'
56;" The Iowa State' Commerce Commission in 1974, authorized a rate increase of approximately 21.6 percent (2.1 million dollars) for the Applicant. On
February 20, 1975 the same Commission allowed proposed rate increases of
approximately'lO.4 percent (1.2 million dollars) to become effective subject to
refund based upon the outcome of the proceeding {Ibid.).,,·
57. In 1974 the Missouri Public Service Commission authorized a 13.8
percent (39.9 million dollars) increase in Applicant's rates and in 1975 the same
Commission issued a report and order approving rate increases for the Applicant
of 50.9 million dollars effective January 2, 1976 (Ibid.).
,
. 58. The Board is of the view that the weight to be attached to such rate case
activity is enhanced ,by efforts of these Public Service Commissions to achieve
regulatory reforms designed to overcome problems of regulatory lag and high
inflation. These regulatory reforms contribute to a more favorable investment
climate for public utilities such as the Applicant. Moreover, they represent a
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more realistic approach to rate' regulation and constitute a major step toward
minimizing the effects of regulatory lag (SER Supp. I, §20.3). For instance, the
use of a forward-looking test year, which has recently been adopted, acts to
establish rates on the basis of the capital employed and the expenses anticipated
during the period the rates are to be in effect (Cornelius Testimony at 24; Cioni
Testimony at 3).
59. Another effort at regulatory reform which is Significant is the inclusion
of construction work in progress (CWIP) in' the rate base. Joint Intervenors
contend· that increases in the allowance for ·funds used during. construction
(AFDC), will adversely affect the :Applicant's ability to fmance the Callaway
project. While it is true that the investment community generally views AFDC as
a lower quality. of earnings than that generated by operating plants, several
regulatory commissions have recently allowed construction work in progress in
the rate base during rate proceedings. Indeed, in the recent rate decision of the
Missouri Public Service Commission (Cases No. 18,314 and 18,527), the Applicant received its requested rate increases as well as a favorable decision upon the
inclusion of construction work in progress within the rate base. 1. A witness for
the Applicant who is considered to be an eminent authority in the field of public
utility fmance and whose writings were cited by Joint Intervenors' witness,
testified that he believed the investment community would view such a regulatory reform favorably (Tr. 2928) •. '
60. The Board therefore finds:no basis upon which to assert that the Applicant's prospects for obtaining the necessary rate relief are unfavorable and finds
that Applicant's and Staffs assumptions that such relief will generally be granted
by the public s~rvice commissions iri which the Applicant. does business are
reasonab1e.·With. respect to the continuing availability to the Applicant of a
continuing stable market, the Joint ·Intervenors principal points are dealt with
below in connection with the specific contentions.
61. The specific contention stipulated to by the parties is as follows:
III .. Applicant is not financially capable of constructing and operating the
proposed Callaway facility as projected, in that .. ···
A; Money to be used to pay for the construction of the proposed Callaway
,

::

I

,

I The P~blic Service Commission of Missouri, in a Report and Order dated December 22,
1975 (Exhibit 44), approved Applicant's request to include in the rate base CWIP representing expenditures through December 31, 1975, on the Callaway Plant. As a result, Applicant
will discontinue capitalizing AFDC on the CWlP included in the rate base. The inclusion of
CWlP'in the rate base will allow Applicant to generate more funds' internally and thereby
reduce its reliance upon external financl1tg. If continued over the period ofCanaw3Y Plant
construction, the inclusion of CWlP in the rate base could increase Applicant's internal cash
"
generation by up to approximately $275 million. Tr. 3129, 3130.
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, facility will be raised only by 'a substantiahmount of borrowing,' and
large sales ofc6mmon stock: ;':; :,".,,' . . . , .... ' , .... \, .. ,.
t,
1. Ari increase 'of shares of common stock which' is projected will
,; :; require that'a large portion, of. common 'shares ·sold will be sold for '.. ;
··','.lessthanbookva1ue.!:'; .:";,",:':"',
; ",'",. ;;";.':: :,.,::.
2. The sale of debentures will make increasingly difficult the'.,:
: ,;,
m:iintenance, of required ratios ,between debentures;' common
",':
",f
,.
;"., .',
•
j.,
sharesandpreferredsliares •. :: . "
;
I' 3." Long' term borrowing may be curtailed by the inadequacy! of ,the' " .
, .' ! I • ratio between after·tax: ,earnings and' total flXed' charges provided
1
"'.. :',forinpresentindentures.
"':,r:
4. ,Short term borrowing for current: bills ,during construction will be
"
limited by the ability of Applicant to.sel1-stock,"and .to acquire
, ,'. " long-term' loans .. Applicant has 1 alr~ady suffered limitations on its ' I
'.-,
'shoit'teimborrowing.' <I, • • ':.',.j
)
" !1',;.!·'
;,.
5. 'Applicant's borrowing will also be limited'by the:reduction in its t "",
", rating:from AA to'A by Moody~s and Standard & Poor. Among the :,;:.
. . reas'ons [given' for the reduction of ratings was that the projected ,:!'
, Callaway facility' put too great a strain on Applicant's fmancial ,~ ,
,', . resources: ','
.: l. ... ' ,,' ; , ; ' , . ,.
<, ". '.'
''':'',''
6. The unprecedented demand for capital projected over the years by
" ' .. ' . industry; especially energy ',and 'utilities, United States Treasury,
", , :. United States government agencies, and state and local government
; ", both increase· the' price. and reduce the. avallabilityof capital, '
making' it .unlikely that relatively poor risks; such as Applicant, will
,. ,be able' to make either'long or 'Short-term borrowings' iri sufficient
':'.' " amounts to'finance the projected facility.' .
.1::' ,..
7. The increase in allowance' for construction as a proportion of total. '
earnirigs .will limit the sale of stock and of debentures. Allowance
,
for 'construction, which: is a fictitious account regarding assumed
return to the plant' under 'construction-were iCoperating-wlll
,'. '; inflate earnings reported to sliareholders to a' far greater extent
than they will provide a basis for borrowing or computing required
ratios. In 1974, it was reported that $137 was earned per share.
Less allowance for construction, the amount is more properly $.94
per share.
<.
B. Amounts needed, for completion are not provided by the Applicant .
since no adequate account:is taken of probable overruns.
C., Applicant'S financial· weakness is illustrated by the' low quality of its
';, 'earnings after taxes,'as dompared
other electric utilities, an'd'App1i:' " ,
'. cant paid veiY16w taxes when compared to other electric'utilities. ' ,
D.' 'Depreciation accounted for 'by 'Applicant not adequ~te to replacer, '
Callaway Plants 1 and 2. ' .
. ~
",

I" ..:,.

to

is
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, , i

E.. lIt is no, longer as probable as it was that Missouri Public Service Com-

;,! ' ' missi<?n will,give the rate increases needed bY,the Applicant to remain
,in a reasonably healthy, condition, whatever its financial ventures." ;".
, ,62. Contention .111 A identifies in its several, subsections 'the reasons why
Joint Intervenors believe the substantial amount of borrowing and the large sales
of common stock necessary, to raise the money needed for construction of the
facility cannot·be,accomplished. ,The fact that. such borrowing and sales will be
necessary ,is not disputed. The electric utility industry is one of the most capital
intensive in the United States and requires $4 of investment to prod~ce $1 of
revenues. Consequently, utilities must continually tap the money :and capital
markets for the funds needed to build the power plants to safety and adequately
service their customers .(Cioni Testimony at 4). This in 'itself does not lead to a
conclusion that the Applicant will be unable, to finance the project. We must
look at each of the individual parts of the contention .. " . ,:
',' ... 63. Intervenors contend that a large portion of. the common shares Applicantlwill offer in financing the·Callaway:project,will be:sold for less'than book
value ... Intervenors did not demonstrate by any of their. evidence the, manner, in
which this~ problem would impair the iApplicant's capability to. fmance the
Callaway project. While Applicant's common stock is presently slightly below
bo.~k value, its .ratio· o( market, price to book value has recently increased and is
anticipated by both the Applicant and the Staff to average at or abo~ book
valu~ during the p~riod ,of construction of the Callaway Plant (Cioni :restimony
at. 4). The,Board finds on this point that there 'is no basis to conclude that the
Applicant's ability t!J sell comt:Jlon stock wnt be impaired. '
.'
'.' . ~. Another ~as~ ,upon .which the Intervenor challenged the Applicant's
fmancial capability,was the difficulty Intervenor asserted the .Applican,t would
encounter in an effort to maintain responsible. capitalization ratios. Intervenors
do 'not assert, however, the manner in .which this alleged difficulty will impair
the Applicant's capability to fmance the ,Callaway project. Mor~over, there is no
req~rement that, this Board is aware of that any specific ratio between debentures, common shares and preferred shares must be maintained by. the Applicant
as Intervenors apparently, contend. The Board does not fmd any. substantial
evidence either .that the proposed ratios cannot be maintained or, that .. small
deviations from the. proposeti ratios ,would, significantly affect the Applicant's
ability. to,fmance,the,project. ,. ';
",
" ' ;
, . 65 . .Intervenors further, allege .,that the Applicant's long term :borrowing
capability may be curtailed by its inability .to meet indenture coverage requirements. ,The preponderance of the:evidence, h<?wever, indicates that the required
coverage,' can be t:Jlaintained, assuming reasonable rate, relief. The Joint Intervenors' apprehensions on this point might. stem in part from ,the belief, ·as
indicated in·the contention, that this ,coverage requirement is based on after-tax
eami;tgs, where.a~ in fac~ it is based on income before taxes (Cornelius Testimonv
at 11). ',;1 ',:,i'''.;
, ' . . '..
",.,
,-,

I,

,.
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66. Contention I1IA(4) asserts that short term borrowing will be limited by
Applicant's inability to sell stock and bonds and that the Applicant has already
suffered such limitations. The capability for selling long term securities is dealt
with elsewhere. In regard to the second assertion, the Board can find no support
in the record. On the contrary, Applicant's testimony indicates it has never been
unable to' carry out its normal short-term borrowing program (Cornelius Testimony at 13) and Joint Intervenors' testimony deals with projected future difficulties (Testimony of David Gottlieb following Tr. 2163. (hereafter Gottlieb
Testimony) at 54-59).
.
.
. 67. With respect to Contention II1A(S), that borrowing (presumably longterm) will be-limited bya recent reduction·in bond rating (froni AA to A in
January, 1974, and to A- in November, 1974, by Standard and Poor and from
AA to A in February 1975 by Moody), witnesses for Applicant and Joint Intervenors agreed that the main impact of a lower rating is to increase the interest
cost associated with the bonds (Cornelius Testimony at 12; Gottlieb Testimony
at 25). Subsequent to the reduction in ratings, Applicant in March 1975 sold an
issue of mortgage bonds at an interest rate of 10-1/2 percent (Tr. 2505-2506).
Joint Intervenor's witness conceded that 'there was a good market· for bonds
rated at single A (Tr. 2326). The evidence, therefore, does not· appear to the
Board to substantiate the assertion that borrowing will be limited by the reduction in bond rating.
;
"
,
68. Another point upon which Intervenors challenge Applicant's fmancial
capability is the "crowding out" theory. In Contention III (AX6), Joint Intervenors allege that Applicant is a relatively poor tisk and will be crowded out of
the capital markets by the unprecedented demand for capitai projects over the
years by the electric utility industry. In support of its contention, Joint Inter~
venors cite the low rating of Applicant's bonds. As we have seen, however,
Applicant has sold bonds (and also issued stock, as recently as December 1975 Exhibit 35) despite the 'rating. It is 'more likely that capital will become more
expensive, not unavailable, if capital becomes scarce'in the future (Cioni Testimony at 6).One of Applicant's witnesses, an acknowledged expert in this field,
testified that the weaker demanders of capital most likely to be crowded out of
the financial markets will be small businesses, local governments, and individuals.
He deliberately omitted -from the list of weaker demanders' of capital the' regulated private utilities, which, in his view, are in a preferred position in the' capital
markets. He testified thai under almost any foreseeable s'cenario, utilities with
credit ratings of singe-A or single-A minus will have good access to the capital
markets, the only question being :the requisite interest rate (Tr. 2920A-2921).
The Board finds no evidence in the record that demand for capital will make the
,' ; .
Applicant unable to raise the necessary ' f u n d s . '
. 69. The final part of Contention IlIA 'asserts that the increase in allowance
for funds used during construction (AFDC) will limit the' sale of stock and
debentures. The evidence does not support the assertion. During the past 5
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years, 84% of 'Applicant's AFDC has been interest and preferred dividend costs
of borrowed money. The propriety of capitalizing 'this has never been seriously
questioned .. The formula prescribed by the SEC for calculation of earnings for
calculating earnings to fIxed charge ratio provides for inclusion of 100 percent of
AFDC. The definition of earnings under the Applicant's mortgage indenture is
somewhat different, but during the last 5 years, 71 percent of the AFDC has
qualifted(Cornelius Testimony at 17-19). In addition, as we have stated earlier,
the most recent rate decision in Missouri allowed applicants to capitalize CWIP,
which will avoid any AFDC for that portion of plant. The Board has been unable
to find any substantial evidence that AFDC will have a significant adverse affect
on the Applicant's ability to fInance the plant:'
70. Intervenors contend in Contention lIm that probable overruns have not
been considered, in the Applicant's estimate of cost of constrliction of the
Callaway facility~ However, Applicant's most recent cost estimate includes
contingency allowances of 63.3 million dollars for Unit 1 and 56.2 million
,dollars for Unit 2 of the Callaway Plant (Cioni Testimony at 7). Thus, the Board
fmds that the Applicant has taken the possibility of cost overruns into account
in estimating the cost of the Callaway Plant.
'
71. In Contention'mC, Joirit Intervenors allege that the low quality of its
earnings and its low tax rate are illustrations of the Applicant's fInancial weak,ness. Intervenors; however, have not further asserted the manner in which this
alleged fInancial weakness impairs the capability of the Applicant to obtain the
funds necessary for construction of the Callaway project. The Board notes that
the Applicant is a "flow-through" company and therefore will flow-through the
tax savings associated with accelerated depreciation. This is an accounting technique which is a principal determinant of the Applicant's low tax rate and is
further mandated by regulatory commission policy. Additionally, the total taxes
paid by an electric utility will vary from year to year as a result of its current
business transactions, local tax rates, the investment tax credit applied to electric
plants placed in service during the period and many other factors (Cioni Testimony at 7). The Board fmds that the relatively low tax rate of the Applicant in
imd of itself, is an insufficient basis for determining the company's financial
strength or weakness.
·72. Joint Intervenors allege in Contention lIID that depreciation is
inadequate to replace Callaway Plant ,Units 1 and ,2. However, depreciation will
'be determined by policies established at the time the plant is placed in operation
'and the relevance of the contention at this time is questionable. Beyond this,
however, the contention appears to reflect a misunderstanding of the function of
depreciation. Depreciation is not intended as a source. of funds to fully replace
the property or plant being depreciated. Rather it is a system of accounting
'which aims to distribute the cost of. a plant, less any salvage value, over the
estimated life of the plant in a systematic and rational manner. Depreciation
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permits expense allocated to a given accounting period to oe offseti"epresentatively; in part, against the revenues produced through the use of the property or
}llant during that period (Cornelius Testimony at 20-21)' In anY'event,it is not
apparent. that the adequacy of' the' depreciation allowance .,would affect ,the
Applicant's fmancing capability.
,.. "
I
,r.
,i','",
(f'
73. The fmal contention, Contention IIIE has been addressed earlier: " "
, .. '74. Proposed Finding 3 of the Joint Iiltervenors asserts that it is not reasonably 'probable that, the, Missouri Public Service Commission will continue to
approve the rate increases necessary to finance ·the plant. We reject this finding
on the basis of our discussion in Paragraphs 54 to 59 supra. ·1,. ':' . ," " ::
75. Proposed Finding 4 is addressed to the sufficiency .of the.cost'estimate
for the plant and is rejected on the basis set forth in Paragraphs 52'and70 supra.
',.' I, 76. Proposed Finding 5 relates to the' downgrading of Applicant~s credit
rating and its effect on .interest rates. ·This finding has; in essence, :been incorporated in Paragraph 67 of our findings; '.. :'...: . ['..':' . '. . ;.. :-,~, .
. 77. Proposed Finding 6 is addressed to the same subject as Proposed Finding
3 and is rejected for the same reason ... , ,'.,
'.:'" I,. . ,. I.!, ',;
78. Proposed Finding 7 is rejected because it"again, is~addressed ,to cost
I ' ,.
estimates and has been covered in Paragraphs 52 and 70 supra." "
:; ,79.' In consideration of all the evidence adduced by all parties in the proceeding'relative to the capability. of the Applicant to obtain the necessary funds
,to design ·and construct :the Callaway project,' the' Board! finds that there :is
'reasonable ,assurance that the Applicant can obtain such funds as are necessary
for the construction of the Callaway Plant including related fuel cycle cost and
that therefore the, Applicant is financially qualified to design -and construct the
proposed facility. '
., .' , ' ; . . .. :
.,
,
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IV.- COST. OF FUEL, AYAILABILITY OF. FUEL, ~ ,
, ".::" AND COST-BENEFIT BALANCE
."
'\

'

,

,~

;,'

~ ~

. . ,80. The Board' has reconsidered' its Findings in Paragraphs 69--80 of its
August·S; 1975,.PartiaI Initial Decision, relating to nuclear ,fuel costs and availability in the light of the actions taken by Westinghouse respecting abrogration
of pa'rts of its fuel supply contract with the Applicant. The principal questions
considered by the Board were whether or nonhe recent changes in the fuel cost
situation have altered the cost-benefit balance and whether or not the record
supports the Board's .previous fmding that, there will be an adequate:supply of
uranium; .
. .'!' '
,': .
,. •
. "
.,: "
'.. ,
' .. 81. The Board's findings in its earlier decision was based!in part on .the
'·existence of a contract between the Applicant and Westinghouse providing inter
.alia· for a 21-year supply of uranium for the plant. The estimates of:fuel cycle
. costs given by the ,Applicant in its earlier. testimony 'werer based on . the 'fmn

prices.(plus escalation) provided in the contract for the first twelve years of
operation and on estimates (based on industry models) developed by its fuel.
consultant for the balance of plant Ufe. 2 On September 8, 1975, Westinghouse
announced that it considered itself "legally e.xcused'~ ·from a portion of its
obligation to deliver uranium. Westinghouse announced that it intended to per- '
form its contracts to the extent of its uranium presently in inventory or on order
by ,distributing.it fairly and equit,ably among its customers. Westinghouse also,
a~ounced its intent to inv~st substantial funds in exploration and production of,
11!a~um ~hich would be made available to its customers on favorable terms:,.
Applicant has subsequently fUed a civil action against Westinghouse to compel,.
performance of. the fuel contract. In ,an Order entered "in that action on
February 3,,1976, by the U.'.s. 'I?istrict Court for the Eastern District of
Virginia, Westinghouse was dire'cted to deliver to Applicant (among others) ar\
allocated percentage of Westinghouse's existing uranium supply at 'the times and ,
prices specified in the contract. 3 While, the precise qUantity of uranium ,to be'
deliVe'red was 'to be' determined after' a, report was made to the ,Court on
February i 6, 1976, .th~ allocation formula'set forth in the Order'wouid provide'
Applicant:with 2.0 million 'pounds of urnaium; to be delivered at the times and
prices' specified in the contract', until the allo~ated amount is reached. 'This i
amount of uranium will be sufficient to fuel the complete f.Ist core of Unit 1 of f
the Callaway Plant, and ~t least half of the flI~t.core of.Unit.2 of the Callaway
Plant. All ora pait of. this uranium, however, is not yet in the hands 'of Westing~ ,
hou~e .and j~s delivery ,by Westinihouse: to its custome~~ is dependeni on'l'its I
receipt by Westinghouse from its suppliers.
,,'
,:.,'
" "
,,: ,
, .82. Both AppliCant and Staff presented additi'on~ 'e0dence on projected i
fuel costs based ,on t~eir, ~v:al~ationsofthe current U3 0 S market conditions and.,
their current' predictions of the future prices for, uranium. The Applicant reported that U 3 0 S spot ~arl~et prices for immediate delivery have ,increased in the
past two yeius' from about $6 per POlmt to about $26 per pound. Applicant has '
recently" issued.a letter of intent and is negotiating a contract for 1;000,000
pounds ,'for ~9,80, delIvery at $40 per pound plus interest .for three years, or,
approximately $50 per pound for 1980 delivery payable in'1980 dollars (Supple.'
mc'ntal.Direct Testimony' of Seymour Jaye, following Tr: 2677 (here'after Jaye
Supplemerital'Testimony), at p. 10; Tr. 3017-3018). Applicant's fuel consultant,'
based 011 fts'iridustry models, currently projects U3 Os prices 'of $34 per pound
per pound
in 1990 and $76 per 'pound 'in 2000. Use of these
in' 1980,' $42
.:
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, 2The Stafrs estimate was based on cost projection by ERDA , ,
,
'Affidavit of Seymour Jaye, February 6, 1976, with attachment. Applicant's unopposed
mo'tion'of February 9, 1976, thai this affidavit be marked as Exhibit 48 and received in
eVidence is granted.
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' .
. .. , :.'"
,
i.' ~ : r'

,I ~

:

~69

I

•

'

I

-

projected prices leads the consultant to predict a 1982 nuclear fuel cycle cost of
4.1 mills per KWH and a 20-year levelized cost of 4.6 mills per KWH (Jaye
Supplemental Testimony at pp. 2-3). The earlier predictions of these costs were
2.5 and 304 mills per KWH, respectively. The allocation of Westinghouse fuel
discussed' above, if realized, will somewhat reduce' these costs. Use of the fuel
riow under letter of intent, however, will somewhat increase the costs. If both
e~ents come to pass, the 1982 cost will be increased by 0.5 mills per KWH and
the 20-year levelized cost will be increased by 0.2 mills per KWH (Jaye Supplemental Testimony at pp. 10.11). This' change appears insignificant in relation to
,
overall costs.
'
.', ' 83. The Staff projected a 1982 U3 0 S price, based on supply cosiand rate
of return considerations, of $31.88 per pound. Because of market influences and
the possible course of reserve development, the Staff increased this to $40 'per
pound for use in the cost-benefit calculations (Supplemental Testimony of Darrel
A. Nash, following Tr. 3088-B (hereafter Nash Supplemental Testimonyht pp.
9-10). Using this as a basis, the Staff up~ated its earlier estimate of 5.6 mills per
KWH and arrived at an estimate of 7.1 mills per KWH (Nash Supplemental
restimony at pp. 10-11). The Staff further estimates that use of the fuel under
l~tter of ititent (but not the Westinghouse allocation) would raise this by 1.0
mills per KWH (Nash Supplemental Testimony at pp. 12-13). The Staff has not'
calculated (either no~ or earlier), a levelized fuel cost based on assumed escalation. Rather, it has made its comparisons of power generation costs between
nuclear and coal plants on basis of 1982 costs without any escalation~ This, of
c~urse, favors coal in the comparison, because equal escalation for both fuels
would increase coal·fued generation costs faster than nuclear generation costs as
a 'result" of the larger fraction of generation costs accounted for by fuel in the ;
c~se of the coal-fired plants (pollnow Testimony following Tr. 1459, atp. 26).'
84. Both Applicant and Staff have revised the comparisons of '1982 coal
versus nuclear generation costs. The Applicant now calculates a cost advantage
for the nuclear plant of 8.9 mills per KWH at an 80% capability factor, 8.7 mills
per KWH at a 70% capability factor and 8.3 mills per KWH at a 60% capability
factor. Using a 59% capability factor for the nuclear plant and 67% for. the
coal-fued . plant, the Applicant fmds a 504 mill per KWH advantage for' the
nuclear units (Jaye Supplemental Testimony, Table 2):The Applicant's comparable 'earlier figures were 10.5, IDA, to.O, and 6.9 (festimony 6f H. Clyde
Allen, following Tr. 1079, Exhibit 5). The Staffs similar calculation shows a
nuclear cost advantage 404 mills per KWH at a 75% capacity factor, 3.9 mills per
KWH at 65% capacity factor and 3.5 mllls per KWH at 55% capacity factor
(Nash Supplemental Testimony, Table 5). The earlier comparable figures were
5.9, SA, and 5.0 (pollnow Testimony. Table 10). Since one mill per kilowatthour at 70% capability factor represents about seven million dollars per year, the
advantage of the nuclear plant, although smaller, remains subst~ntial imd the
previous views of the Board as to the cost-benefit balance re'main unchanged.
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85. The Board has reviewed the testimony presented earlier with respect to
the amounts of U 3 0 S reserves and resources (Testimony of Allen, Exhibit 10;
Testimony, of Pollnow, pp. 19-20) and considered the additional testimony offered in December and January (Jaye Supplemental Testimony, pp. 3-8; Nash
Supplemental Testimony, 3-8; Testimony of Richard H. DeVoto, attached as
Appendix A to Jaye Supplemental Testimony; ,Tr. 3023-3042,3049-3080,
3093-3095; Exhibit 42). The testimony presented in the current sessions was
extensive ..The witnesses for both Staff and Applicant discussed the defmitions
of the various .types of resources, the methods by which the sizes of the resources were estimated, and the nature of the inaccuracies involved. Although
some of the more recent evidence presented tends to demonstrate that ERDA's
resource (as opposed to reserve) estimates may not be precise, adequate reserves
and resources appear to be available. Even discounting the "hypothetical" and
"possible" resources, it appears to the Board that the amounts of uranium in the
"reserves" and "probable resources" categories, even allowing for possible (and
likely) inaccuracies, are sufficient to assure with a reasonable probability that
adequate fuel will be available for this facility, considering the needs for all of
the 236 reactors presently operating, under construction, and planned. Further,
this conclusion appears to the Board to be valid regardless of the assumptions
that are made regarding uranium or plutonium recycle or enrichment tails assay.
While there might be some question regarding the adequacy of uranium resources for the 625.to 1200 reactors that ERDA anticipates might be in existence by the year 2000, this Board need not and has not addressed that issue.
86. Intervenors while not raising any specific contention respecting fuel
costs nor contract terms has nIed proposed fmdings based upon the direct and
cross-examination of the data presented by the Applicant and the Staff. The
foregoing analysis of costs and estimates made by the Board establishes that
Intervenors proposed fmdings are not supported by reliable probative and substantial evidence and are therefore rejected. Intervenors rely upon portions of
Applicant's and the Staffs evidence which are out of context of the presentation
made by the witnesses. Applicant's witnesses indicated a reliance on domestic,
not foreign supplies, and the Staff estimates of costs were based upon the
projected trend of market conditions, not estimates of prices that might or
might not be included in an additional fuel contract for the Applicant. In addition, Interve~ors utilize ,capacity factors for cost comparisons that are contrary
to previous findings made in the LWA portion of the proceedings. Intervenors
presented no evidence to dispute those findings. For these reasons, Intervenors
fmdings numbered 8 and 9 are rejected. Intervenor's proposed fmding .number
10 is the subject of both majority and dissenting opinions and is rejected by the
majority.

V. FUEL CONTRACT CONSIDERATIONS
.
.
87. At the outset of this proceeding, Applicant verified that it possessed a
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valid fuel supply contract covering the: supply 'of uranium'for the'frrst 21 years
of the plant life. As described earlier,. Applicant reported during the course of.
the hearings that its supplier, Westinghou'se Corporation, stated its position that
it'is excused from fully performing its obligation' to supply uranium under this
contract. The Applicant disputes this Westinghouse position and court action to'
resolve' the, dispute is in progress. The' Applicant, meanwhiie, has considered
other sources bf supply,'and the'recora shows that it has' issued it letter onnteni
to execute a contract 'with Western Nuclear Corporation,for 1',000,000 pounds'
of U 3 0 S • At the 'time' of the last 'evidentiary hearing negotiations were still
continuing and a formal contract had not been signed.
" I
, 88. The Board has considered the question of the necessity of evidence of a
frrm fuel supply and deliverY'contract as a part of this proceeding. Orl January,
3D,. 1976 the Board requested by letter that the parties address this question in
their ,proposed fmdings 'and conclUSions', and, in a letter of February ,11, reo
quested the Staff to provide information as to whether "the;generally consistent
practice of the Commission is to secure proof, of a fuel contract at ,the' time of
issuance of a construction permit" and, if so, that the Board be advised of any
exceptions to such a practice.: Both' Applicant and Staff, responded to, the
Board's January 30 request; The Applicant states that it is not aware of any
requirement in law that it need prove the existence of a contract nor is it aware
that a requirement' for such, a demonstration would ,be consistent with past
Commission' practice ("Applicant's Statement on the Need for Evidence of a
Firm Fuel Supply and Delivery Contract" dated February'9, 1976). The Staff
took a similar position with respect to the requirements of the Atomic Energy
Act and also considered the applicability of NEPA to the question. Acknowl·'
edging the relevance 'of ,fuel availability and price to both the,cost·benefit bal~
ance and 'the comparisons of alternatives, the Staff concluded that the current
record was sufficient to' demonstrate that the .Callaway Plant has a favorable
cost·benefit balance and is preferred' over the coal alternative C'NRCStaffs
Statement' on Necessity of Nuclear Fuel Supply Contract" dated February 20,
1976).
' ,
'
""
"
89. The Board addressed an additional letter to the Staff on' February 27
requesting again that the Staff review the records 'of applications and other,
related submittals to proVide information on the extent of the practice 'of ap·
plicants providing information respecting the existence of fuel supply contracts
in connection with their applications. The Staff responded to this on March 19,
1976, by' Affidavit of Harold R. Denton; Director of the Division of Site Safety
and Environmental Analysis. 4 The Mfidavit stated; in essence, that the NRC has
"
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4Without objection 'fro~ the other Parti~s, the'AffidaVlt of Denton is received in
evidence and mcorporated her'ein as Exhibit 49.
'.
," " r
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no requirement that an applicant submit, proof of execution of a fuel supply
contract with its application, that no mention was found of fuel supply contracts in the Environmental Reports or in the Safety Analysis Reports examined,
and that the only mentions found were in the prospectuses routinely requested
from applicants in the course of Staff review of fmancial information. According
to the Affidavit, the Union Electric prospectus of March 19,1975, described
both long-term coal contracts and the 21-year Westinghouse nuclear fuel supply
contract. The Staffs records for three other proposed facilities were examined.
Two of these were in the very early stage of the licensing process. In one case the
prospectus stated that no fuel contract had been executed. The second case had
not yet reached the stage of Staff review at ,which prospectus information is
required. In the third case, the prospectus stated that a fuel supply contract was
"under negotiation." In this latter case a construction permit was granted on
February 24, 1976.
',I'

,0

•

" 90. The Board has reviewed the regulations and the information submitted
by 'the parties. It fmds that there is no express requirement that an applicant
'possess a nuclear fuel contract in order to receive a construction permit. AIthou&h it is likely that in many cases an applicant has in fact h~d such a c~ntract
at the ,time of issuance of the construction permit, it is reasonable for us to
conciude that this was' done for business reasons rather than to satisfy a regulatory requirement. This view is buttressed by the appearance of the information
on contracts not in docUments prepared for the Commission, but in prospectuses
prepared fo~ other purp~ses and submitted to the Commission only as ancillary
information bearing on fmanci:itqualification. Taken in its proper context, this
information 'is provided in the prospectuses for the purpose of advising prospective investors of information' relevant to the utility's fuel suppiy situation and it~
long-term obligations. In our view, such assertions regarding the existence of fuel
supply contracts, even if they are all positive which they are not, do not, simply
,by their prevalence, become' cte facto regulatory requirements.
'
r'

l

'.

,

"

, .. 91. The requirements relating to fuel that do appear in the rules appear in
the portion of the rules covering fmancial qualifications and require that the
applicant provide information to "show that the applicant possesses the funds
necessary to cover' estimated construction costs and related fuel cycle costs"
(Secti~n 50.33(f), emphasis added). For this purpose, although a fum contract
might provide the best estimate of costs, the Board has found above that the
estimates presented on the record, for both construction and fuel cycle costs, are
adequate to allow us to make the fmdings regarding fmancial qualification that
we have made in this decision. Similarly, we have found the estimates adequate
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for the findings required by NEPA regarding cost-benefit balance 'and altermitives. 4a ,
92. At the suggestion of, the dissenting member of the' Board, we have
reviewed the legislative history of the private ownership act and have received a
somewhat different impression from that of our colleague. In our view, the basic
purpose of the Congress was to put the provision of nuclear fuel on a commercial basis 'comparable to that of fossil fuel. This included the ability of the
utilities to enter into long-term contracts if they so desired. We fmC! no indication in the history of the intent to make this mandatory, but rather to permit
utilities to undertake their normal planning procedures and to deal with suppliers in the normal commercial manner.

VI. CONCLUSIONS OF LAw
The Board has reviewed the entire record in this proceeding, including all of
the proposed fmdings of fact submitted by the parties. Those proposed fmdings
submitted by the parties which are not incorporated' directly or infe'rentially or
specifically discussed elsewhere in this Initial Decision are herewith rejected as
being unsupportable in fact or in law, or as being unnecessary to the rendering of
this decision.
"
'
Based on its review, the Board concludes that the Application and the
proceedings thereon comply with the requirements of the Atomic Energy Act of
1954, as amended, the National Environmental Policy Act of '1969 ("NEPA"),
and the rules and regulations of the Commission. The Board affirms its pdor
conclusions that the Staffs NEPA review has been adequate and that NEPA,
Section 401 of the Federal Water Pollution Control Act, Appendix D of 10 CFR
Part SO, and 10 CFR Part 51 have been complied with.
.

f

l

'

.'

4 BOur dissenting colle~gue takes us to task in footnote 8 for an apparent inconsistency
between our position regarding the need for fuel contract prices in the Wolf Creek case and
the lack of need for a contract here. We agree that an explanation is appropriate. The Wolf
Creek order was prepared and issued by the Chairman with the agreement and general
concurrence of the other Board members, but they were unavailable to give it a detailed
review. The Chairman is, of course, authorized to do this. Upon careful review, we find that
we would not have selected the same words he did. In particular, we disagree with the
following:
"The Board attaches considerable weight to the necessity for actual cost information,
for the cost-benefit analysis required to be made under NEP A and the Commission's ,
regulations •••The Board tmds it difficult to conceive of a valid cost-benefit analysis
being based upon someone's estimate or guess at what the market price is, or might' ,
" .
..
be •••
We did not disagree with the ultimate order-that the fuel supply cost terms of the
contract be disclosed-for a reason that clearly distinguishes the two cases: in Wolf Creek
the Applicant was at that time basing its fuel cycle cost estimates on the Westinghouse
.
.
cOiltract;\in (AtTaway it is not. .
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The Board further finds that the record in this proceeding contains sufficient information to support the following conclusions:
A. In accordance with the provisions of 10 CFR §50.35(a):
(1) ,The Applicant has described the proposed design of the facility, including, but not limited to the principal architectural and engineering criteria for
the design, and has identified the major features or components incorporated
therein for the protection of the health and safety of the public;
(2) Such further technical or design information as may be required to
complete the. safety analysis, and which can reasonably be left for later consideration, will be supplied in the fmal safety analysis report;
(3) Safety features or components, if any, which require research and development have been described by the Applicant; and the Applicant has identified,
and there will b~ conducted a research and development program reasonably
designed ~o resolve any safety question associated with such features and components; and
(4) On the basis of the foregoing, there is reasonable assurance that (i) such
safety questions will be satisfactorily resolved at or before the latest date stated
in the Application for completion of construction of the proposed facility, and
(ii) taking into consideration the site criteria contained .in 10 CFR Part 100, the
proposed facility can be constructed and. operated at the proposed location
without undue risk to the health and safety of the public.
B. The Applicant is technically qualified to design and construct the
proposed facility.
.
C. The Applicant is financially qualified to design and construct the proposed facility.
D. The issuance of permits for construction of the facility will not be
inimical to the common defense and security or to the health and safety of the
public.
E. Subject to the conditions set forth in the Partial Initial Decision:
(1) The Environmental review performed by the Staff (pursuant to the
National Environmental Policy Act of 1969) and set forth in the fmal
Environmental Statement has been adequate.
(2) Sections 102(2)(A) , (C) and (D) of NEPA, Appendix D of 10 CFR
Part 50, and 10 CFR Part 51 have been complied with.
(3) The Board has considered the fmal balance among conflicting Environmental factors, and has weighed the various benefits against costs, taking
account of the need for power, and the alternatives to the plant and certain
of its deSign features. As a result, the Board concludes that these considerations favor the issuance of construction permits for the facility.
VII. ORDER
On the basis of the Board's findings and conclusions in its Partial Initial
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Decision and this Initial Decision, and pursuant to the Atomic Energy Act of
1954, as amended, and the Commission's Rules and Regulations, IT IS
ORDERED that the Office of the Nuclear Reactor Regulation is authorized to
issue to Union Electric Company permits to construct Callaway Plant, Units I
and 2, consistent with the terms of this Initial Decision.
'
, IT IS FURTHER ORDERED, in accordance with 10 CFR § §2.760, 2.762,
2.764, 2.785 and 2.786 that this Initial Decision 'shall become effective
immediately and shall constitute, with respect to the matters covered therein,
the final action of the Commission forty·five (45) days after the date of issuance
thereof, subject to any review pursuant to the Commission's Rules of. Practice.
Exceptions to this Initial Decision may be filed by any party within seven (7)
days after service of this Initial Decision. Within fifteen (lS) days thereafter
[twenty (20) days in the c'ase of the Staff] any party filing such1exceptions shall
me a brief in support thereof. Within fifteen (IS) days of the rmng of the brief
of the Appellant [twenty (20) days in the case of the Staff], any other party
may me a brief in support of, or in opposition to, the exceptions: '
,
THE ATOMIC SAFETY AND
",';
LICENSING BOARD

..

George C. Anderson, Member
.
'

~

Lester Kornblith, Jr., Member'
Dated at Be'thesda, Maryland
this 8th day of Apri11976.
,

'

Samuel W. Jensch, Dissenting:
I agree with my colleagues respecting radiological safety considerations and
financial qualifications determinations.' I disagree with their conclusion' that
there is no need at the construction permit proceedings .for an adequate and
effective fuel supply contract.
In view of the uncertainty of a delivery of an adequate fuel supply for the
proposed plant operations, it is my opinion that the present state of the record is
sufficient only for the issuance of an additional Limited Work Authorization
(LWA). The added: authority to Union Electric Company (Applicant) would
permit construction to continue, subject to 10 CFR Section 50.1 O(e) , and would
also permit Applicant to develop an adequate fuel supply.
The majority opinion herein, as well as the Applicant and the Staff, con·
tends that neither the Atomic Energy Commission had, nor the Nuclear Regula.
tory Commission has, a requirement that an applicant include a contract for an
adequate fuel supply in support of its application at the construction 'permit
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stage of proceedings. The majority imply that a contract should be shown at the
'I;>perating permit stage; but, again, the Staff and Applicant's argument appears to
be .that nowhere in the regulations is there a requirement for a contract for an
adequate fuel supply.s I believe that the regulatory practice established at both,
Commissions is to expect, and impliedly require, a showing of the existence of
an adequate fuel supply so that the fmding can be made, at both the construc~
tion' permit and operating permit stages of licensing, that an applicant can construct and operate a proposed nuclear plant.
Prior to the enactment of the legislation permitting private ownership of
uranium fuel for power reactors, the Atomic Energy Commission (AEC)
allocated adequate fuel supplies for die life qf a proposed nuclear plant. That
allocation request was made at the time of the construction permit proceedings.
That practice reflects both the request of an applicant for a permit for a long
term fuel supply, and the favorable action by the AEC, if safety design and
fmancialrequirements are met. When reactor applications began to increase in
number, about 1960, the AEC was also confronted with an increasing supply on'
hand of uranium fuel,so much so, that· the AEC restructured its sponsored
uranium exploration program by modifying contracts for procurement and extending the dates for receipt of yellow cake and payment therefor.
The legislative history of the private ownership bill reveals that explorers,
producers and processors desired long term commitments in order to continue
their efforts in developing supplies. The AEC had been considering private
ownership of fuel and the combined efforts of the explorers, producers, processors, utility applicants, and the Atomic Industrial Forum resulted in the
private ownership bill. The hearings before the Joint Committee on Atomic
Energy and the legislative discussions in both the House and Senate are full of
expressions of the need for long term commitments being made on the producer
side of the supply eq·uation. Such expressions are also equated with other views
that the private ownership bill would enable utilities to make long term com-

SMany will be amazed to learn that the Regulatory Staff takes the position that there is
no requirement for a power reactor applicant to possess a fuel supply contract at any time
in the proceedings for a license. The majority opinion implies that the fuel contract need
not be demonstrated at the construction permit stage. Since the only other time for evidentiary review is at the operating permit stage, it is inferred that at that time, the contract
should be presented. If this is not a correct inference, then it must be that the majority
concludes that at no time need a fuel contract be demonstrated in order to procure a license
from the Commission. The dissenting opinion, based upon the legislative history, the
practice in licensing work, and the necessity for data for f'mdings to comply with the
regulations, shows that there is a compelling need for proof of a fuel contract, at the outset,
or construction permit stage of the proceedings, just as it is necessary to provide at the
outset the proof of f'mancial capability to construct and operate a facility.
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mitments for procurement of adequate fuel supplies in order to make accurate
analyses of costs of operation over the lifetime of a proposed nuclear facility.
The central theme, thus, was for. long term commitments of uranium 'fuel
supplies. 6
.
Registration statements fIled at the Securities and Exchange Commission
(SEC) by utility applicants or operators of nuclear power plants reflect varying
terms of contracts for fuel supplies. The full disclosure principle of the SEC is of
some assistance in providing recognition that long term contracts for fuel supply
are part of the showing needed for frnancial support for the securities proposed
to be issued by an S-7 registrant.
In this instant Callaway proceeding;as the majority herein point out, Union
Electric (Applicant) started out on this project for a construction permit by
showing that it possessed a 21-year fuel supply contract with Westinghouse.
There is evidence in the record that the 21-year contract is subject to the
Westinghouse contention that it is no longer obligated to deliver fuel under that
contract because of alleged unanticipated changes in ecoriomic and price
conditions. Union Electric presented two alternatives: (1) an Order of the
United States District Court accepting a stipulation of the parties to require
Westinghouse to deliver specified amounts to several utility buyers from supplies

'Former AEC Commissioner Robert Wilson was quoted by Senator Morton to express
the objective of the legislation as follows:
"Third. It would provide the utility industry and the atomic equipment industry greater
assurance as to their long range costs over the economic life of atomic power plant.
"Fourth. It would allow, and eventually require electric utilities to obtain nuclear fuel
under conditions comparable to those for other fuels, and thus permit a more realistic
comparison of the true competitive aspects of nuclear, and conventional power."
(Emphasis added) Congressional Record. March 16. 1964, page 5141.
Other expressions urging adoption'of the legislation are as follows:
Congressman Craig Hosmer:
"It is now imperative that this bill be enacted promptly.

****

"First, as nuclear power assumes greater importance in the power economy of the
United States, utility companies and atomic energy industry must be able to plan on a
long term basis under normal economic rules. This is particularly trUe with respect to
,
commitments for fuel.
'
.
"The enactment of this legislation will allow the utilIty companies to execute long term
contracts for fuel and thus to project, with a reasonable degree of certainty. the fuel
costs over the life of a nuclear plant. This long term planning could be done under the
same free enterprise conditions which exist in the case of alternate sources of energy."
. (Emphasis added) Congressional Record. August 18, 1964, page 19,516 ..
Congressman John Anderson:
"For the utility company, it means a new ability to make long· term commitments for
nuclear fuel under economic conditions comparable to alternate sources of energy."
(Emphasis added) Congressional Record. August 18, 1964, page 19, 518.
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Westinghouse has ce ••• on hand or on order .••"7 and (2) Union Electric is
endeavoring to execute an .additional fuel supply contract, but the record does
not· reflect, as ·presumably it would by a supplemental filing, that any further
supply has been procured. .
The sum of it all i~ that Applicant does not have an adequate fuel supply
contract. The necessity and scope of the contract can be measured by Applicant's endeavors (1) for a 21-year supply at the outset, and (2) the search for
some alternative source of supply.
. For the license sought in this proceeding, the application is in the usual
form; it requests a license to construct and operate a nuclear power facility. .
The Atomic Energy Act requires (Section 182) that an applicant for a
license shall state ce ••• information' of the amount,. kind and source of special
nuclear material required •.. _" That requirement apparently developed at the
time that the AEC allocated fuel supplies; but, likewise still applicable, the fuel
required is that available from contracts executed for a supply. The regulations
of the· Commission require certain data to be supplied in an application for a
construction permit (10 CFR SectIon 50.35, et seq.). Provision is made, however, that even if all data are not supplied, an updating can be made at the time
of the consideration of the issuance of an operating permit. The data allowed to
be omitted at the construction permit stage are limited and specifically identifled; a fuel supply contract is not within the permitted omissions. The updating
at the operating permit stage is largely related to design data and research and
development additions to the construction permit presentations. The theme
asserted in proceedings involving intervenors is that the basic process is' the
construction permit stage, and at that time contentions that apply to all facets
of the proceeding must be asserted by persons, who participate as intervenors, so
that the later operating permit hearings should only relate to updating or significant additions to the basic data previously presented. This same rule that applies
to intervenors should be equally applicable here. It is a reasonable inference that
the required fuel supply contract must be shown at the construction permit
stage because of the basic character of fuel supply contract. The majority recognize this basic ~haracter but they believe the contract need not be produced
now, and thus they would enlarge the scope of the operating permit proceeding.
'Union 'Electric is a. SNUPPS applicant. Kansas Gas and Electric is likewise a SNUPPS
applicant. The latter interprets the Court Order on the Westinghouse supply in its S-7 SEC
registration 1976 statement as follows:
"The Company cannot at this time predict whether the uranium to be delivered
pursuant to the Court's order will be sufficient for the Initial core load." .
The Court Order takes recognition of the fact that Westinghouse apparently does not
have "on hand" enough uranium fuel to fulfill its commitments for delivery to the reactor
facilities. The Court Order has provided for deliveries' for Westinghouse supplies "on order ,tt
but that recognition implies the uncertainty whether the supplies "on order" to Westinghouse will actually be delivered or whether economic conditions also relieve the suppliers.
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A further aspect on the need for an adequate 'fuel supply contract is the
requirement for an accurate cost-benefit analysis pursuant to the National Environmental Policy Act (NEPA), P. L. 91·190. The majority as well 'as the Appli~
cant and the Staff are content with estimates of what the market prices of
uranium fuel are or will be. The estimates in this record include'a wide range
and, like many economic predictions, have little validity; NEPA requires the
best data that can be made available, and that can be done in this instance by
proof of existence of a long term contract. 8
The absence of an adequate contract has a particularly acute adverse effect
.in this proceeding. The effect arises primarily from the rate structure enjoyed by.
Union Electric. While rates are not jurisdictional issues for the NRC, the effect
of operations under that rate structure may have'an environmental impact. The, "
rate' structure for Union Electric has recently been devised by the Missouri,
Public Service Commission (MPSC) whose primary and exclusive jurisdiction in
the revenue aspect is respected by the NRC. The authority recently granted by
MPSC to Union Electric permits construction work progress to be added to the '
plant account at stated intervals. This procedure permits the rates to be high ,
enough to provide for payment of the portions of the plant added to the plant
account. 9 The significance of this rate structure is that the rate, payers are '
paying for a partially or completed plant whether or' not service is rendered to
the rate payers. The general rule for utility rates is that the level of rates is
determined from the costs incurred to maintain and operate electric generating,
I

IThe identical constituent members of the Callaway Atomic Safety and licensing Board'
also serve for the Wolf Creek plant (Kansas Gas and Electric Company, et al). In the latter,
proceeding, the Board has ruled that fuel contract prices must be disclosed in order to make
a valid cost-benefit analysis. These prices must come from a long term contract since the ,
cost-benefit analysis extends over the term of the facility. In seeking a'solution to the ."
economic distress for the Callaway fuel supplies, it is not readily apparent why the majority'
herein chose not to discuss these principles adopted for the Wolf Creek facility. '
.,
Until this dissenting opinion was prepared, and even dUring the discussions in prelude to '
the majority and dissenting opinions, wherein \cost' benefit subjects were included, the
majority expressed no disagreement with the Wolf Creek order. The majority now state they
disagree with two sentences but reaffirm their agreement with the order to require disclosure of actual fuel prices to be used as costs. The office arrangement in preparation of
drafts of orders and decisions (without receipts) indicate that the local member of the Board
received a draft, and he concedes he may have received a draft but did not read it. Whatever
be the complaint of the" majority, it is no adequate explanation for voting on a .subject' or
principle one way in one case, and voting to the contrary and opposite way on the same
principle in another case.
.
~The general rule adopted for rate ~aking,and in effect before some recent innovations,
was to permit all costs of plant construction to be recovered by capitalizIng interest costs.
When the plant was ready to render service, the entire cost' was added to the rate base and
consumer rates were then established.
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transmission and distribution systems that are used and useful in the actual
rendition of service. A plant under construction of course is incapable of rendering electric service. A plant without an adequate fuel supply, no matter what
may be the hopes of eventually securing an adequate fuel supply is likewise
incapable of rendering service. The AEC-NRC approach in most safety and
operating contemplations for a nuclear power plant is to assume a "worst"
condition; this is termed a "conservative" approach. Applying that principle, it is
conceivable that the Callaway plant can be fully constructed and paid for by the
rate payers who get no or insufficient (below capacity) electric service from the
plant for lack of an adequate fuel supply. The NRC review of the environmental
impact of a completed skeleton nuclear power plant is a concern to be entertained in this fuel supply uncertainty.
It is difficult for me to ascertain how the regulatory fmding can be made at
the construction permit state (that a facility can be constructed and operated at
the proposed location without undue risk, etc.) without an adequate fuel supply
contract lO ' for the term of the projected life of the facility as identified by the
Applicant.
Samuel W. Jensch, Chairman
Dated at Bethesda, Maryland
this eighth day of April 1976
[Appendix A has been omitted from this publication but is available in the NRC
Public Document Room, Washington, D.C.]

1 0It is somewhat paradoxical to observe the Regulatory Stafrs insistence, rightfully, for
a long term contract for a cooling water supply for the companion SNUPPS case (Wolf
Oeek) compared with their lack of insistence for proof of a long term fuel contract (which
of course Is for a reactor facility that needs an adequate supply of cooling water!).
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Upon application for construction pennits for the Hartsville Plant, Units
lA, lB, 2A and 2B, the licensing Board issues a partial initial decision on
environmental and site suitability' aspects of the facUity, making determinations
of fact and law requisite for the issuance of a limited work authorization.
NEPA: INDEPENDENT INQUIRY BY FEDERAL AGENCY
NEPA makes environmental protection a part of the mandate of every
federal agency, and every federal agency is obliged to evaluate the reasonable
foreseeable impact of its proposed actions. Detroit Edison Company (Green·
wood Energy Center), ALAB·247, 8 AEC 936 (1974).
NUCLEAR REGULATORY COMMISSION: ENVIRONMENTAL RESPONSI·
BILmES
The NRC is authorized to impose conditions to mitigate the adverse
environmental impact of proposed facilities. Calvert Cliffs Coord. Comm. v.
United States Atomic Energy Commission, 449 F. 2d 1109 (D.C. Cir. 1971);
Detroit Edison Co. (Greenwood Energy Center), ALAB·247, 8 AEC 936, 943
(1974).
.
NEPA: JURISDICTION
Notwithstanding the grant of authority to TVA in its own Act to
determine the need for power, the location, operation and maintenance of trans·
mission lines and the mitigation of socioeconomic impacts, the NRC has the
responsibility pursuant to NEPA to consider these matters.
'
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ATOMIC ENERGY ACT:'AUTIIORITY OVER FEDERAL AGENCY APPUCANTS
",
",,""
"",',
Section 273 of the Atomic Energy Act, in conjunction with Section 103 of
that Act, requires the NRC to apply the same rules to federal agency applicants
as to private utility applicants.
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,> 1. On September 13, 1974, pursuant to Section.1 03 of the Atomic Energy
'Act 'of 1954, as amended, 1 the Atomic Energy Commission2 . docketed the application of the .Tennessee Valley' Authority ("TVA'" or '~Applicaiit'~) to construct four nuclear reactors deSignated as the Hartsville Nuclear Plant; Units'lA,
.2A, IB; and 2B :(plant); to be located' in Smith and Trousdale Counties, Ten·
nessee. The proposed plant would employ four identical boiling wate'r reactors
(the plant or the facility), each with a gross electrical power output of approxi·
mately 1269 megawatts (Mw) and a thermal power rating of 3579 megawatts
. - . .. - -thermal (Mwt).

'I

f .'
;

::

~

j

'.

: .

142U5C.§2011.
-:,:','
On January 19, 1975, the regulatory activities of the Atomic Energy Commission were
'superseded by, the Nuclear Regulatory, Commission. 'The name CommiSsIon is used inter·
changeably for these agencies. '
: '. - ~' , i· ,
" , ' .:. •.
2

487

2. This Partial Initial Decision involves the request of the Applicant for
issuance of a Limited Work Authorization (LWA) which encompasses general
site preparation activity (Tr. 1018)3 pursuant to Section 50.l0(e) of 10 CFR of
the Commission's Rules and Regulations. This section authorizes the Director of
Nuclear Reactor Regulation to issue an LWA to an applicant for a construction
permit after an Atomic Safety and Ucensing Board has held a public hearing and
made fmdings required by the National Environmental Policy. Act, and further
found that there is reasonable assurance that the site for a proposed nuclear
power facility is a suitable location for a nuclear power reactor of the general
size and type proposed from the standpoint of radiological.health and safety
considerations.
3. Public hearings on other aspects of the application for construction
permits will be convened later. Following those hearings the Board will issue its
decision on whether or not a construction permit will be granted.
4. On October 25, 1974, the Commission published a Notice of Hearing on
application for construction permits4 with respect to the application med by the
Applicant on July 1, 1974. The notice set forth the requirements pursuant to
the Atomic Energy Act and the National Environmental Policy Act of 1969, as
amended 5 (NEPA), to be met prior to the issuance of construction permits. The
notice also provided that any person whose interest might be affected by the
proceeding could me a petition for leave to intervene in accordance with the
requirements of 10 CFR §2.714 and also further notified interested persons that
they could me requests for limited appearances pursuant to the provisions of 10
CFR §2.715.
5. The Attorney General of the State of Tennessee (State) telegraphed the
Commission on November 14,1974, requesting a 90-day extension of time in
which to me a petition to intervene. On November 22, 1974, the Board issued
an order granting the State an extension until January 2,1975, in which to me a
petition and until February 23, 1975, in which to amend such petition. On
. November 25,1974, the State med a request to participate as an interested State
pursuant to Section 2.715(c) of the Atomic· Energy Commission's. Rules of
Practice. Both Applicant and the Staf~ .responded supporting the State's request. On December 31, 1974, the State petitioned to .intervene. The Staff
supported the petition, and Applicant did nat oppose it. The State filed an
amended petition on February 22, 1975.·

..

3 Applicant's Ex.!.
439 Fed. Reg. 38013.
542 ust:'.§4321.
. 'The Staff referred to prior to 'January 19, 1975, is the Regulatory Staff of the Atomic
Energy Commission, and after said date it is the Regulatory Staff of the Nuclear Regulatory
Commission. Both are referred to as "Staff' in this decision.
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6. On November 20, i974, attorney Robert S. Brandt telegraphed the
Secretary of the' Atomic Energy Commission, requesting on behalf of four
unnamed citizens ari extension of 30 days in which to file a petition to intervene. It subsequently developed' that the unnamed citizens were in fact Dr.
Robert J. Neff, Dr. Charles Roos, Mrs. Dolores Siegenthaler, and William'
Puryear. The telegram also mentioned that he might also represent the Public
Health Director of Nashville and alleged that petitions could not be filed on time
because of an inability to prepare an adequate petition in the time allotted.' The
request was opposed by Applicant. On December 17,1974, the Board issued an
order granting an extension'of time through December 24,1974, in which to file
'
a petition for leave to intervene. '
7. On December 21, 1974; Dr. J. M. Bistowish, the Director of the Department of Public Health of the Metropolitan Government of Nashville and Davidson' County, Tennessee, filed a petition to 'intervene. On .that same date Dr.
Robert J. Neff, and the three other named individuals (Neff), also petitioned to
interVene. Applicant filed a joint response to the Bistowish and the Neff petitions, opposing both on the grounds that good cause for the late filing had not
been Shown and opposing the Bistowish petition on the additional ground that
the petition did not' contain an adequately stated' contention. The Staff
responded separately, supporting each of these petitions.
8. On November 25, 1974,' Henry H. Oldham and ten other persons
(Oldham) filed a 'petition for leave to intervene. Applicant and the Staff each
responded in support of the petit jon.
9. On November 25, 1974,William M. Young, Jr. and 3,2 other persons
Cloung) filed a joint petitiori for leave to intervene. The Applicant responded to
the petition supporting it in part and opposing it in part. The Staffs response
supported the peti tion in its entirety.
".
'
'
. 10':' Ail und~ted petition to intervene
received by the Atomic Energy
Commission on November 29, 1974, from William Turner Kyle and'two other
persons (Kyle). Applicant opposed and the Staff supported the petition.'
, 11. On December 24, 1974, Ray F. Foley and Jim B. Satterfield (Foley)
filed a petition to intervene. On' the same date James Donoho filed' a pro se
petition: to intervene. Petitioners' Foley and Satterfield filed in their official
capacities' as County Judge and Superiritendentof Schools for Trousdale
County, respectively. James Donoho filed in his capacity as Mayor of Hartsville.
Applicant opposed both petitions on the grounds that they were not timely. The
Staff supported both petitions.
'
12. By notice dated January 27,1975,' the Atomic Safety and Licensing
Board (Board) scheduled ~ prehearing conference to consider the petitio'ns to
intervene and to permit identification of key issues. The prehearing conference

was

?

40 Fed. Reg. 4499.
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was held in Nashville,'Tennessee; on February. 25,·1975, with parties and petie
tioners represented by counsel. At that prehearing conference .Applicant with·
drew its objection to the Foley and the Donoho petitions (Tr. 1I),·the Bistowish
and the Neff petitions (Tr . .13), and its partial objection to the Young petiti~n
(Tr.21·22).;
,'
"
,,'
. ..
.13. On:March 6,.1975, the Board issued ,a Special Prehearing Conference
Order granting each of the petitions to intervene., ,
. "
" ,
t 14. 'The Second Special Prehearing Conference was scheduled by notice,
dated March 18,. 19758 and was held on April I.and 2,1975, at the,County
Courthouse, Hartsville, Tennessee., At that .preheanng conference the Board
received a stipulation joined in by Applicant, the Staff, and ,the ~fate; a stipula.,
tion joined in by Applicant, the Staff, and Oldham; a stipulati,on jOine,d in by
Applicant, the Staff, and Young; a stipulation joined in by Applicant, the Staff,
and Kyle; and a stipulation joined ,in .byApplica!1t, the Staff"Bistc!~ish, an,d
Neff. The stipulations,.involving the,State"Oldham,Bistowish and·t:leff, and
Young,.each specified a group of contentions agreed upon for purposes of dis·
covel)' and also .listed contentions in dispute •. The .Board heard oral argumen~
concerning the contentions in dispute. There was no written stipUlation regard.,
lng ,the DOiloho.and Foley petitions. However, the. Applicant did not, object to
any of the Donoho contentions, and Staff objected to only. one contention
concerning which the Board heard argument. Foley offered an amendment to his
petition, and argument was heard regarding the amended contentions.
,..
15. On May 2, 1975, the Board issued. its .Special'Prehearing Conference
Order which decided the issues 'to ,remain in the proceeding for purposes of
discovery 'and set, out·a 'schedule for the, conduct of further!proceedings.'
Pursuant to that Order, extensive discovery·occurred during the period from the
.
beginning of May through the middle of July. ,
" J 6 .. On August 15, .1975" Oldham flIed a notice. of withdrawal from' the
proceeding':,' , . ,
17. On August 6; 1975 ,'the Applicant flIed copies of settlement agreements
into which it had entered with the Town of Hartsville (Donoho) and Trousdale
County (Foley), respectively, on July 25, 1975:The agreements resolved all of
the contentions raised by. the Foley and Donoho petitions, with the exception of
a :contention regarding the choice ohoute for the proposed access railroad. That
contention became moot when Applicant amended its application to withdraw
the railroad proposal and proposed instead rail·barge facilities. Subsequently, by
notices dated September 21, 1975, Foley and Donoho withdrew (following Tr.
4103 and 4104) .. ,'.;,. '" . '
.
.: ,' ..
18. Pursuant to a· notice dated July. 22, '1975,9 a special prehearing con·
,
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ference was held' in 'NaShville; Tennessee, on August' 5, :1975. The Board
reviewed the status of the contentions in the proceeding and discussed with
counsel·the contentions which Intervenors had imnou'nced that they would withdraw and the' reasons for such withdrawal.' Subsequently, the Board issued its
Special· Prehearing Conference Order #2 on August 8" 1975: That Order
designated the'issues re'm~inin!fin controversy· in the proceeding and specified
whether th'ey would ,'be 'conside'red du'ring the first (environme'ntal' and site
suitability) or second (radiological health and safety) phase of the construction
permit hearing. Young was, permitted to amend four of the contentions. The
Order also specified a schedule for further proce'edings and granted the Staffs
motion for a delay ,in the commencement of the evidentiary hearing~ ,
'~':
; . 19. Pursuant' to' the schedule set 'out in the "Special Prehearirig Conference
Order .#2, Applicarit flIed 'a motion .for summary. disposition on August 25,
1975, regarding a majority of the environrilental and site suitability contentions
which the Special Prehearing Conference Order #2 listed. Responses from the
State, .Young,: and: the Staff .each opposed.in 'part the motion for summary
disposition. On September 22,1975, the Board issued a Memorandum and Order
respecting Applicant's motion for summary disposition: The Order granted sum:
mary disposition with respect to certain of the contentions. '
20. On September 5, 1975, Young flIed three amended contentions pursuant to the August 8 Order and withdrew' the fourth contention. The Board
issued an Order on October 1.. 1975, accepting one of the three amended contentions and rejecting the other two .. ' .
. .
, ,..
'21. On.August''lI;, 1975, the Metropolitan" Government of Nashville and
Davidson Cotinty;Tennessee (Metro), ftled a petition to intervene. The' petitio'n
was opposed:by the Applicant on the grounds, inter alia, that it was untimely.
The State and' the 'Staff supported the petition. The Board's Order dated
",'
September 22; 1975;'admitted Metro as an Intervenor., . '
22~ During,the hearing on'November 13, 1975, Counsel for the Metropolitan Government of·Nashville and Davidson County (Metro) annouriced that
Metro and Applicant ·had· reached an "agreement on' Metro's contentioris
numbered to-A and i 10-B. Metro requested and was gran ted permission to withdraw these contentions. Metro thereupon withdrew from the proceedings,{Tr.
3157). " ,
"
"
",: I
."'
' ;
23. On October 1, 1975, the Board issued a Notice of Prehearing Conference,! 0 and pursuant thereto, a prehearing conference was held on October 14,
1975; in Nashville, Tennessee.'.The purpose'ofthe conference was to decide
upon a schedule at the evidentiary hea"ring,' to take any steps necessary, for .the
further identification of the issues, and" to take other steps to expedite the
presentation of evidence. An Order of Proof was discussed, and .names of
I

" ,
1

°40 Fed. Reg. 46366.
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witnesses were. ordered to be exchanged and a list of questions were posed to
parties by the Board to be answered at the evidentiary hearing.
24. On October 6,1975, the·Board issued a Notice of Evidentiary Hearing! 1, which established a sched~le .for the presentation of evidence at theevidentiary· hearing~ Subsequently, 'Bistowishand Neff withdrew from the
proceeding by notice dated October 8. Because of the possible expertise of
Bistowish and the Neff petitioners, the Board decided to subpoena all of them to
appear and testify' at the evidentiary hearing. 1 2
.,
25. Purnant to the Board's Order, the evidentiary hearing commenced on
October 21, 1975, in Hartsville, Tennessee, for the purpose ofreceivinglimited
appearance statements. On October 22, 1975, the hearing shifted to Nashville,
Tennessee. Thereafter, evidentiary sessions were held in -Nashville on October
23·24, October 28-30, November 4~, ~ovember 11-14, November 18·20, and
December 2-5. During the hearing, the State and Applicant presented the Board
with settlement agreements regarding several of the contentions.
26. Limited appearances from interested members of the public were heard
on October 21, 1975 (Tr. 629), in Hartsville, and on October 23, 1975, in
Nashville (Tr. 1071). Eighty·six interested persons expressed their views, ·and
their comments were incorporated into the record. Applicant, Staff and intervenors responded. to these statements (Tr. 2417). Both the statements and
response have been considered by.this Board .
. 27. On February 5, 1976, the Board heard oral argument on the water
quality issue. On February 27, 1976 the Board ordered the record opened to
receive affidavits relating to the removal of the gas pipe line, the cost thereof,
the hardening of the plant against a possible airplane crash and also the cost of
such hardening if deemed necessary. In a telephone conference with the parties
the Board stated its detennination to preserve for the safety phase hearings the
right of cross-examination on the questions of plant hardening and gas pipeline
removal. It also stated that it would consider the costs for plant hardening and
gas pipeline removal on an upper bound basis in making the cost·benefit analysis.
The parties stated that under such circumstances they. would forego crossexamination of affiants in regard to the costs. The hearing tentatively set for
March 18, 1976, was cancelled.
28. The record in this case consists of all the material pleadings filed herein,
the transcripts to date and all exhibits admitted to date.
29. In addition to the issues raised by the Intervenors in this proceeding, the
Board has an independent responsibility under NEPA and the Commission's
Regulations to consider environmental matters. This Board must detennine

1140 Fed. Reg. 47841.
12Mrs. Siegenthaler was excused from appearing because of her Attorney's claim that
she was in ill health.
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whether the requirements of Section 102(2)(A), (C) and (D) of NEPA [now
Section 102(2)(A), (C) and (E)) and 10 CFR Part 51 have Deen complied with
in this proceeding; independently consider the final balance among conflicting
factors contained in the record of the proceeding with a view to deterniining the
appropriate action to be taken; and determine whether the construction permits
should be issued, denied, or appropriately conditioned to protect enviro'nmental
values. 13
''
, ' 30. A list of all exhibits, except those attached to the prepared'testimony of
individual witnesses; appears in' the appendix attached hereto. For ease of
reference', we will hereafter refer to the Staffs Environmental Statement as the
FES; the Applicant's Environmental Report, including its five amendments and
three supplements, as the ER; and the Applicant's Preliminary SafetY"Analysis
Report, with its 13 amendments, as the PSAR.
31. Although the Notice of Hearing set forth all the issues which must be
considered and decided by this Board to determine whether construction
permits should be issued to the Applicant, this partial initial decision addresses
only the environmental issues specified by the Notice of Hearing and ,10 CFR
Part 51; the environmental and site suitability contentions of the Intervenors,
the site suitability issues specified by 10 CFR §50.10(e)(2), and certain other
particular matters set forth herein; An initial 'decision on the remaining
radiological health and, safety issues and' this Board's ultimate decision on
issuance of the construction permits will be issued after conduding public
hearings on the remaining radiological health and safety aspects of the application.
32. In making the findings of fact and conclusions of law in this Partial
Initial Decision, the Board reviewed and considered the entire record of the
proceeding and all the proposed findings of fact and conclusions of law submitted by the parties. All of the proposed fmdings offact and conclusions oflaw
submitted by the parties which are not incorporated directly or inferentially in
this Partial Initial Decision are rejected as being unsupported in law or fact or as
unnecessary to the rendering of this Partial Initial Decision. '
,

,

n. JURISDICI10N
33. The Applicant argues 14 that tinder the Congression~ mandate of the
TVA Act, discretion 'is given to TV A' for various activities including a
determi~ation of need for power, the location, operation and'maifltenance of
transmission lines, ,and the mitigation of socioeconomic impacts. It ~ontends
I

'39 Fed. Red. 38013.

Proposed Findings of Fact and Conclusion of Law dated Dec. 22, 1975;
Applicant's Brief, of Jan. 2, 1976, in Support of Its Proposed Findings and in Opposition to
Certain Permit Conditions Proposed by NRC Staff.
'
'.'
14 Applicant's
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that NRC/does not have jurisdiction to review the exercise of such,discretion
under ,either the, Atomic Energy Act ,or NEPA. It claims that NEPA does not
increase NRC's jurisdiction and accordingly NRC may ,not regulate ,environmental and economic impacts. The Applicant's ,arguments, are not well taken .. :
, ·34. The Atomic Safety and Lic~nsing Appeal Board (Appeal Board) in
Detroit Edison ~ompany15 (Greenwood Energy Center), held that: .. ,' ',:',.
NEPA's enactment substantially broadened the environmental responsiblli,ties :of the Federal Government by making the policies of that Act. '~sup
plementary to those set forth in existing a'uthorization of Federal Agencies'i'
'" 42 U.S.C.4335. ,The Atomic Energy Commission was not excepted. In a
landmark decision the District of Columbia,Circuit ruled that: ....NEPA first
. of, all, makes environmental protection' a part of. the mandate of every
federal agency and department"'~and that the "sweep of NEPA is extraor,,: . dinarIy broad, compelling consideration of any and all types' of environ.I:Dental .impact of federal action.". Calvert Cliffs Coord. Com. 'v., United
States Atomic Energy Commission" 449 ,:F., 2d ,1109,' '1112, 1122
(1971) ... In short, every federal agency-including this one-is obliged to
evaluate the "reasonably foreseeable environmental impact" of its proposed
: actions. It must: then decide in light of those, ramifications ,whether any
"given action should be allowed to go forward. Scientist's Inst. for Publ. Info.
" v. Atomic Energy Com., 481 F. 2d 1079,1091-92 (D.C. Cir. 1973).
. '~ : ~

t, ,

" ...

'I

4

,I

",

, ,35. Contrary to Applicant's contention, NRC is authorized to impose condi~
tions to mitigate the adverse environmental impact of proposed facilities. In
Calvert Cliffs, supra at 1128, the Court said:
.. "
{. ( .
. r, Clearly, it is pointless to ','consider'.' environmental costs without also
.. seriously considering :action to avoid them. Such a full exercise of substan.. : tive discretion' is required at every important, appropriate and nonduplica. th:estage of an agency's proceedings . .r
, :.:,
'i.'
. : 36.' The a'uthority to impose c~ridihons to mitigate adverse' impacts' was'
upheld by the Appeal Board in Detroit 'Edison Co., supra at p. 943:
.
.
In sum, the Commission has the right to impose conditions governing offsite
transmission line locations where' necessarY to protect the public from
radiological pealth and safety hazards., This being' so, it has comparable
. '1. authorization .to impose' iicense conditions designed to amelIorate ,the
,,' ' . 1 .
' .
I
• ,
.'
1
,
'
•
enVlronmentalunpact of those lines.'
'. ,
.
. ,'I!.

•

'

"

'

.

' .

I

'
•

'

.
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, 37., The legislatIve history of AEC contains the Senate Committee's explana·
tion that:
:
.,
, ,
, • "1
,

I

,

.'

'ALAB.247, 8 AEC 936, 938 (1974).:' ,
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•I

I

!

: '. :;Section 271 preserVes the regulatory power of any appropriate' agency with
, " respect to 'the generation; sale' or transmission of electric· power. 16 ,!, '
•

•

~ '-

j

'I

, I

•

~ I

"

"

'38; The Appeal Board in Detroit Edison, supra at p. 942 agreed that: '
,'1:' .! Section 271 was aesigned simply to preserve .. the traditional regulatory
I. ' jurisdictions of other Federal, State imd local agencies over 'the sale and
transmission of electricity,'
!, '"
, ' 1 , " i '",',
:" '
~:,

: :'. 1 j Ii,

J

'1'

"

I

....

:', ':"39. On page 5 of its Brief, dated January 2, 1976, TVA admits it is subject
to NRC jurisdiction in applying for:necessary permits 'for'its'nuclear plant.
Section 273 in conjunction with Section 103 of the Atomic Energy Act requires
the Commission to apply":the'sariie rilles ,to federal agency applicants as to
private utility applicants.
': ,~O; The Board finds on the basis of the holdings setout above;" that it has
jurisdiction of the' various activities,'in question,: including 'but ,not limited ·to
"'need for'power, transmissiortlines,~ and TVA's plans to mitigate socioeconomic
;impacts." .' ,'""" , " ' .,' ~' ,\ , ' " I ' .. " '" " , : ,:~',: . . . . ';~: •
-'I " 4l'. ·The same conclusion is reached by analyzing the NRC's regulations: Th'e
Board's ,authority to condition a 'permlt"and' to review environmental matters Is
contained in 10 CFR' § 51., In particular, § § 51.5 and 51.22-26 require, ilie
Director of Regulation to prepare and circulate a Draft Environmental Impact
Statement. Section 51.52(b)(I) provides that the Staff. wilt' offer ,the Firial
Environmental Impact Statement'in evidence iri a construction permit hearing,
'42.'Section 5152(c)(3) provides th'at the Board will:" " 1 ' ' ' , , '
. \ "U(c) In addition to complymg With Applicable reqUirements' of paragraphs
(a) and (b) of this section, in a proceeding for the issuance' of a construction
; ":pennit for'a nuclear power"reactoi",'testing facilitY, fuel'reprocessing plant
or isotopic enrichment plant, or for the issuance' Or a license to manu·
,i , :facture,'thepresiding'office'rwnl: ' '. ','
'.
~
,!': ) '(3) determine' after weighing'the 'environmental, ec'onomic;'technical,
""I, :,',: and other benefits 'against environmental imd'other costs, and considering available alternatives whether the construction permit or license
: should, be issUed, 'denied; .or' appropriately" conditioned to' protect
",c':
"!'environmentalvalues.", ,: ',: '.;". ";, " "
,1,
J'

,";

'.

"

A3:"The Notice of Hearing' provided actual notice to the Applicant of
.§ 5 I.52(c) of ,10 CFR and quoted' § 5 L52(c)(3). Thus,' if this 'Board does not
'fulfill §51.52(cX3),'the' Boardtwould be Violating the Corimiission's regulations.
'... ,44. Furthemiore,- procedures were available for the Applicant to challenge
this regulation. Section 2.758 of 10 CFR provides a specific procedure to chal·
I'S. Rep. No::i699; 83rd Cong:2nd Ses: (1954).' ~ , ; :'

"

i '

I

~".

•

lenge a regulation of the Commission. The briefs of the Applicant do not contain
the affidavit specified in §2.758(b) detailing the, "special circumstances" that
indicate the "rule or regulation" would not serve the purpose for which the rule
or regulation was adopted. Exercising the Board's discretion and ignoring the
lack of affidavit, the Board has examined the briefs of the Applicant as if the
challenge to the regulations had followed §2.758. The Board does not find in
the briefs "the prima facie showing" that §2.758(b) requires.
45. The Board rejects the Applicant's arguments, regarding NRC's jurisdic·
tion, as a challenge to the regulations improperly made and lacking the critical
"prima facie showing" required by the regulations. , ,

m. CONTESTED ISSUES

• r,'
•

r

.,

•

46. The original petitions to .intervene contained 150 separately stated con·
tentions. During the prehearing phases, the number was reduced and the remain·
ing consolidated into six categories: Need for Power; Alternative Sources of
Electrical Energy; Impacts on Historic Resources~ Water Quality; Social and
Economic Impacts; and Transmission Lines. The Board's findings on these con·
tested issues are discussed first. The numbering of the contentions follows the
Board's Special Prehearing Conference Order #2 of August 8,1975.

,.

A. NEED FOR POWER,
: '
47. Young, et al., advanced contentions I-and 2:
_
"I. Applicant and Staffhave overstated the need fo~ plants in ,that: '
(a) , They have underestimated the effect of conservation of electricity;
and
:
,
(b) They have used an excessive growth rate in projecting future
demand for electricity. _,
2. In noncompliance with 10 CFR Part 51 concerning alternatives to the
, _ proposed action, Applicant and Staff have failed to adequately discuss
, me'asures designed to reduce the regional demand for electricity, includ·
ing:
, __ 'I
(a) ,the use of higher rates during times of peak demand;
(b) the _ expansion of electricity conservation, promotional pro·
grams.,,17
" 48. Six 'witnesses were presented on the question of the forecasting of
'system peak load and energy requirements for. the TVA system. The Applicant
and NRC each called one witness; and Young called four witnesses, one of which
was a TVA employee. In addition, the Applicant and Staff each called one
witness on the related area of system planning. '

.

I 7 Special Prehearing

Conference Order #2, August 8, 1975 (Board Order #2).
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'49. Generation planning by TVA i's based on the system's peak load requirement, which occurs during the winter months. The Applicant's witness testified
that TVA projects future loads by developing a detailed forecast for each major
customer class 18, (Tr. 1638-8); the distributor-served reSidential loads; the '
distn'butor-served commercial' and industrial loads; the directly-served iridustries;
and the directly-served federal agencies. In performing the forecast' for a
particular segment of the load, TV A conducts a variety of investigations (Tr.
" ' "
.
1633-8,1515-9).
50.' For' directly-served-industries class, TVA's investigations include direct
discussion with the customers to ascertain their plans and expectationsj examination of the nature of the industry and the processes involved, the economic
future of the industry, and an examination of the historical characteristics of
each customer's load (Tr. 1515,-9, 1663-70).
51. For distributor-served-commercial and industrial class, TVA's investigations include studies of the economic trends and historic performance of the
loads, and direct contact with industries in the region to ,ascertain the current
trends in utilization of electricity and plans for future utilization of electricity
(Tr. 1633-7). "
'
52. 'For distributor-served residential class, TVA's investigations include
analyses ,of historical trends in the use of electricity, sales of electric appliances,
and the availability of alternate fuels for home heating, trends in the size and
number of households, trends in the use of electricity within households and the
tendency of customers to respond to changes in the price of electricity imd other
fuels 19 (Tr. 1633-7. 1720).
, '
.
'
'
53. For' directly-served federal loads, especially', those at the Energy
Research and Development Administration (ERDA) :plants in Oak Ridge and
Paducah, the demand for power is highly predictable because ,TVA- has contracted to supply electricity to these plants for 10 years into the future. Thus,
the ERDA loads are essentially determined into the mid-1980's2o (Tr. 16334):
In projecting TVA system loads, the ,ERDA loads may be projected separately
based on the contracts, and included in the final result after developing projec'!
'
tions for the other loads. 21
.. 54. TVA loads during fiscal years 1974 and 1975 were 'inconsistent With
historical trends. This inconSistently appears to have been caused at least in part,
by the Arab oil embargo. which took place during fiscal year 1974. Energy.
conservation, the effeCts of the oil shortage upon the American economy, and
the beginning of the current recession resulted in an abrupt flattening of the' load
•

\

•

I

I!

IIER § 1.1.1.2.
fER § 1.1.1.2.
20ER 1.1-18.
2IER1.1-9.
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I '

\

I

grow,th in 1974. relative· to J973.~ 2, During 'fiscal· year '1975, this ,flattening
continued.23 Because the, state of the economy is the predominant determinant
of TVA's loads, recent TVA forecasts have placed greater emphasis on the study
of:trends in the economy, of the'TVA area and the nation24 (Tr. 1458-61,
1469·76). '"
'I,
... ' ; .
, ,.55l A factor,influencing current.and future loads is the availability offossil
fuels for· residential heating and 'commercial and industrial uses. Natural gas is
scarce in the TVA area resulting in shifts to electricity from traditional direct
fossil fuel, applications' in industry2S (Tr. 1697). The use of,electricity'for home
heating, which is quite common in the·TVA:area, is expected to expand 26 (Ti.
1436,1478-82). '" '
!
I;
56; The TVA load forecast included the effect of conservation of electricitY
and the effects of price on demand for.-electricity by using price elasticities for
classes of customers and projecting the real price Of electricity during the period
of the forecast. 27 ..
' ' , '" 1 . . ) '
,', '
I" 'J ' 57. The resulting TVA forecast predicts a peak system demand in the winter,
of1981-82 of31,350 MW.2,8
'
: :,", : I"
".
58. The Staffs foreCast considered three classes of customers: distributor
sales; directly-served industries; and federal agencies. The 'distributor-sales class
was' further sub-divided into loads less than 1000 kw, betWeen 1000 and 5000
kw,overSOOOkw,andoutdoorlighting.~9 :',::
",j , "
"~: 59. The Staffs distributor-sales projections.used histoncal growth ~rates for
each category for the ,base years 1963·1973 as a starting polnt.30 .. Thesegrowth
rates were adjusted downward for trends predicted. for each class except for
loads greater than 5,000 kW for the two periods 1975·1980 and 1980-86. ' '
:>: .,60; In addition to the distributor.demand, the·main other classes are the'
"federal agency" and ~'directly-served industries;" The ERDA'lmid is 90% of the
federal-agencyJoad and has been erratic in the past. For example, in:1964 at the
time of system peak the ERDA load was 2784 Mw;bymid-1971, the'load had
decreased to, about 1000· Mw 2 Since then; the load has an upward 'trend. This
power is used primarily by the gaseous diffusion plants and was 23% of system
peak in 1964. However, as a result of specific knowledge' of ERDA's plans,
ERDA's load can be forecast without regard ,to the past loads; The Staff used the
'c"
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minimum> load that >TVA .is required to supply: However, _although ,not
considered in the Staffs, (or, TVA's) forecast,- under the "desiredl' ERDA
schedule almost .1200 Mw. of additional power could, be supplied to ERDA, if
TVA had the capability to doso,ln the early 1980'S.31 "
"1:',"
'I'"
'" 61. The 'other major category, is the directly-served industry. The ,aluminum
and chemical industries constitute 80% of this load. The historic, rate ,was 5.7%
between January 1963 and January 1973. For, directly-served industry; the Staff
used annual growth rates of 6.0% for the period,1975-1980 because 1975 Was a
period of recession and the Staff expected that growth will be slightly greater
than nonnal during 1975-80. The growth rate used for the 1980-1986 period
was 5.1%., The result is that the, Staff estimated a directly-served industry
demand in 1983 of 4750 Mw while TVAestimates a demand of 4965 Mw. ,-,J
62 .. In addition, the Staffperfonned a :,gross-approach~' forecast which used
the overall historical growth-rate 'in the eleven years prior' to-1975 (with the
ERDA loads forecast separately. as in the "detailed approach ~') to' project the
loads to 1986. 'The results of these two approaches differ by_about: 1000 Mw
(34,300' Mw' for the "gr~ss approach".and 35,370 Mw for-the "detailed
approach") for the,1986 first-quarter peak. The Staff used a value of35,000 Mw
primarily based on the ~'detai1ed approach;"lin,its assessment:,~ 1-"
~'"
',', 63. The Staff concluded 'that the plant would not be required until one to
two years later than the Applicant estimated.3 3
'"
" , ,"
, .
II ~ ,'I '
641 Another Staff witness, an employee of-the Federal Power Commission
(FPC),:'testified,that during, the oi1-embargo period, conservation efforts; had
been instituted; These conservation efforts were, generally overshadowed by .the
concurrent -depressed economic 'condition;~4 Furthennore, in ,light. of historic
trends and giving due regard,to the poten.tial of: conservation programs national
demand and load growth over the past two ,years were most probably temporary
deviations from historic growth patterns.- TVA demand ,requirements were
estimated to grow at a compound rate greater than that which has previously
been ,experienced and will rapidly, accelerate-immediately following economic
recovery and level off at a rate approaching his~oric patterns.3 5, :', .
:, I' .65: ,The reserve margin adopted ,affects the,need for,power;,Applicant's
witness testified' that in· its system, planning TVA used !othe ,criterion ,of the
·loss-of-load probability, 'equivalent, one' day in ten' years. ~ ~. In .applying this
criterion to a given-power system; the computations are based on the forecasted
1 •

I

"

I

J~,-r

... ~

i'

~'jf.~

(,_t;

,rj

:/-'7"

...,

" , ' ,;:

·'t.

~

'1.

••

;.

"

.t,
:

11-12.
;'j:,~ : -. i 1] , " " , : , ' ,
UHilbatI3::'; ·,:: ..' t , ' j • '.I,,·'.J'!:" :r:- ..
"Hub at 15.
UEarstace N. Fields (Fields) Tr. 1862 at 9.
"Fields at 9-10.
HER § 1.1-20.
31 Hub

499

I:

I

,,~:;

I.'

,r : - , , ' , ' . '

·'ro.,

J

_!

"

~·i:'
i~

:

~.~''.:.
•

."

",

.. j

:

~I'

I

~.I/

;:1'

,~(~.

,

load and the capacities and the outage rates of the generating units on the power
system. TVA uses for its forced outage rates its own historical experience with
the units on its system. In addition, energy supplied under interruptible
contracts and energy received tinder interchange agreements with neighboring
system are used in determining reserve requirements. Based on TVA's current
construction schedule, a reserve requirement for the early 1980's' of approximately 23 percent was calculated. The first unit should begin commercial opera~
tion in December 1981 and each succeeding unit should begin commercial operation at six-month intervals in order to maintain the reserve requirement of 23
percent.37
..
. 66. A Staff witness also performed a loss-of-Ioad probability study for the
winter peak periods 1981-82 through 1983-84 assuming annual compound
growth rates of·5.5 percent ·to 8.0 percent. Based on that study, the first two
units are needed by December 1982 to maintain the industry standard criterion
of a loss-of-Ioad probability equivalent to one day in ten years (Tr. 1907-8).
67. Purchased power is not a long.term solution to the system's generating
requirements but is usually an interim procedure implemented by large systems
to alleviate short·term capacity deficiencies. Based on assessments made relative
to national and area load growth and the reliability and adequacy of the TVA
system, the Staff witness concluded that the plant is necessary for the reliable
operation of the TVA system.
.
68. Young called four witnesses relative to Contention 1. The first of these,
Dr. John Z. C. Thomas offered a critique of TVA's load forecast. Dr. Thomas
had· n'o experience in ,load forecasting nor in any discipline relevant to load
forecasting,' expressly declined to predict TVA loads and conceded that he
lacked qualifications for making load projections (Tr. 1735-6,1748·9, 1756-63).
He stated that TVA had not given any consideration to price effects or conserva·
tion in its load forecasts (Tr. 1752-3). However, the Applicant's Environmental
Report discusses the effects of conservation and price elasticity on TVA's loads
and how such effects were quantified in the 'TVA forecast. 38 The Board is
unable to give Thomas' testimony any weight in the consideration of this issue.
69. The other witnesses presented by Young were Edward Czarnik, Dr. John
B. Dicks,. and Richard Davis,' TVA employee. While the testimony of these
witnesses was Offered with respect to, both contentions 1 and 2, none of these
witnesses quantified the conservation effect. Czarnik testified about solar energy
but he offered no projection of the use of solar energy in the future (Tr. 3907).
Dicks and Davis both testified about heat pumps. Neither offered a forecast of
the use of heat pumps in the future (Tr. 4000,1821).
.
70. The Applicant offered no direct testimony concerning alternative means

a

'''ER 1.14, 1.1-21-23.
HER § 1.1.1.2.4.
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to reduce demand (Contention 2). The Staff offered the direct testimony of one
witness and Young called six witnesses, four of whom were TVA employees.
71. Davis, called by. Young, testified that TVA has an" extensive program in
encouraging conservation of energy in the commercial and industrial sectors as
well as in residential use, but that an expansion of TVA conservation program
would not be an alternative to the Hartsville Nuclear Plants (Tr. 1816-7,
1829-31,1847-8).
72_ Young's other witnesses· addressed energy conservation produced by
solar heat and heat pumps. Mr. Czarnik testified about a solar .heating device that
he ·sells for home use. Mr. Czarnik could not estimate how much this solar
heating device would be used in the future (Tr. 3907) •. "The use of this home
heating device is not an alternative for TVA, but rather an alternative for the
consumer. The solar heating systems are not sold as "a replacement for electric
space heating, but as a supplement (Tr. 3924,3937-8). These heaters could not
be relied upon to reduce the peak winter load on the TVA system. His testimony
is consistent with the testimony of a TVA witness that solar heating would not
make a significant contribution to energy conservation before 1985 (Tr. 1720).
"
73. Young's witness, Dr. John B. Dicks, testified that if heat pumps were
installed in 1.4 million· homes in commercial and industrial establi~ents by
1985, an eleven percent reduction in TV A system demand would result (Tr.
3990). His analysis assumed an average heat pump efficiency in the TVA area
100 percent greater than resistance heating (Tr. 3996). At the time of TVA
system peak, the temperature is generally very low, below 15°F. (Tr. 1822); and
at such temperatures heat pumps gener:ally have no· greater efficiency than
resistance heating (Tr: 1488,1821-2). Thus, if every home in the TVA area were
heated with a heat pump, the demands for residential heating on'the TVA power
"system at winter peak would not be significantly less.
"
74. The Staff and TVA considered the use of heat pumps in their forecast
(Tr. '1485, 1994). In addition, installation·ofheat pumps in private residences is
not an alternative available to the TVA. '.
"
75. The three witnesses Young called regarding rate" structure, all TVA
employees, offered no testimony in support of the contention. Mr. Cudworth
testified that the effect that peak·load.pricing would have on demand is largely
unknown and cannot be quantified and that many utilities, including TVA, are
currently engaged in studies to determine these effects (Tr. 2280-2). He concludoed peak load pricing would not be an alternative to the Hartsville Nuclear Plant
(Tr.2282-3).
76. Thus, all of the evidence presented demonstrated that the alternatives
listed in Contention 2 have been considered· adequately by the Staff and Applicant.
." ,
.77. In sum, the testimony regarding the need for power .showed that the
expert witnesses project a demand for power in the 1980's which will require the
,
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addition of capacity equivalent to the plant.~The Applicant and Staff differ as to
the exact time of need; However', considerable 'uncert:rlntyinherentIy exists in
forecasting the need for power and the uncertainty is greater' today than in the
past (Tr.. I648;:1932-3).'The·Stafrs and.the·Applicant's witnesses testified that
the other's forecasts were reasonable (Tr. 1678-9, 1932).
..,"'..
78. The Board fmds that each forecast is reasonable 'and concludes that the
Intervenors adduced no evidence showing that the demand forecasts oftlie Staff
and Applicant were unreasonable in lighi,of future'conservation measures and
rate structures:The Boardfmds that the Applicant and Staff have not overstated
the 'need for: the 'plant'and have adequately discussed measures designed to
reduce the'regional demand for electricity .::
' , ,,",' I " , . , " , , : "
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,79. The alternative~source·of-electric-energy c,?ntention of Young states: .
',,, ; "20.There are. alternatives, available for providing electrical· energy, which
.!, '.
',would be jgenerated, by", the Hartsville Plants which have I not. been
,;.adequately:considered or 'evaluated ,by the Applicant;·Each of ' these
, , ;. alternatives "will have a . significantly smaller; environmental impact.
I~. ,These'alternativesareasfoUows:i ;.'
' . ","; ~".,!. " ,,"-'i
.' (a) 'Clean coal~ ,technologies'such'as MHD, fluidized.bed boilers and
conventionalcoal-fued plants with S02 scrubbers;,,: .':~, :1 ,""
C ... ~··(b)~Use of'.synthetic fuels from coal such1as coal"gasification!and
.: ,,-.·,,:jtliquefaction; ' , " . j ' ' ; ' , " .. , ' "
,,':.'
.J",".' ~',:,.: ;':"'i. ,',
""
'(c)' ·Use.of domestic and commercial solid waste; and·, I: " r~:, . . 'I
, ;. ',(d) . Use of solarlpower located,at the', uItim~te ·user.,The alternatives
described' above can - be.' utilized by ,the lApplicant' in .various
,"
,.'1:' combinations with each other and in .combination with existing
, '. ,:' " " sources and plants' under: construction. ,These alternatives should
not be rejected by the Applicant 'because :any, one: of them. alone
; ',-,:
'I! cannot' provide: the electricity to' be generated by the proposed
',;'/.,: ·,IfHartsvilleplants.'~~9j;' IJ:;l'! "
,.. : :-,
,.; ) ..•. ::
.' /,i·.'>: 'I"
80. The'record contains extensive, evidence ,concerning the:relative.costs of
coal and, nuclear: generating: plants, as well ~as evidence on -the ,feasibility! of
, several alternate'methods of generating electricity. The ,Applicant presented two
. witnesses 'who' 'testified 'concerning the economic and environmental comparison
between nuclear plants and other generating alternatives. The SUifLpresented
, four.witilesses:Jonetestified.concerning·the economic comparison between coal
plants arid nuclear plants and also concerning the feasibility of the various other
alternatives suggested by the contention; three others testified concerning the
'economic, comparison between'conventional coal-fired plants and nuclear plants
I9Bbard'sOrd~'~2~
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:; :';
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"I, '

,.1;
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and: also concerning' the feasibility i of the., various other generating methods
proposed, by. the. contention. Additionally,. a witness' called. by the Board,
testified concerning the economic comparison between .coal plants and nuclear
power plants., , . " ' j .
•
,....
('j ' .. :.1'
" ':"
.. , ,81. The (:ontention ,is divided (into I three separate areas· for· discussion
purposes: ,the comparison of costs of coal plants and nuclear plants; consideration of the various advanced technologies listed in. the contention 'as ,"alternatives available for ,p~oviding electrical ~nergy" and the use of solar energy by the
ultimate,consumer as a replacement for electricity,)The third area, ,use of solar
power, is not an alternative to the Hartsville project and was 4iscussed under the.
"need-for-power" contention supra. .
c",";, .
"
.;.' 82 .. ;The .Board is faced with various sets. of cost data. ;The Applicant,
p~esented two sets. The Staff presented four sets. The fourth one consisted of
revisions x,nade at the Hearing in which it reVised ,its coal plant data (Tr. 4784).
Furthermore" the. data are for diffe~ent time periods, (e.g., .30-year .vs.:J5-year.
plant,life, to,-year levelized vs. ~O-year levelized fuel costs) and utilize different
me~ods o~ calculation 'of capital. costs, (e.g., interest component anddeprecia-.
ti.on.factor vs .. l~velized costs). In a4di~on, .th~ basic input data (e.g., c.osts of
con.structing, and, fuel, ~tc.) are different. F:urther, the term ~'capa~ity factor"
ha~ differ~nt m~anirigs, in different parts o( the record (e.g., capa'city factor in
original FES; capacity factor in Staff Exhibit 10). . '. .'
.-:' 8~. Applicant's ~wo:witnessesJestified concerning the cost comparisons of
coal plants and nuclear plants. Both are TVA employees actively engaged in the
planning .of, new ·generating ;capacity . for, :the .,TVA power system and: have
extensive . exp~rience in that area,(Tr.. 1409-11, and.3388 ff.). TVA operates a,
large power system ;which includes 63.f9ssil·fired units (Tr. 4657): It has had
extensiye experience with large fossil units, (Tr. :4654-5,.4657) and presently
TVA now operates nine coal units with .capacities greater than 500 megawatts.
To s~pply the fuel requirements for these 63 units, TVA purchases approxi·
mately 35 million tons of coal annually, comprising more than 6 percent of the
nation's annual coal consumption (Tr. 3671-2,3724). TVA has in.operation or
under construction four· nuclear power plants (Tr. 3672) and has been active in
purchasing nuclear fuel, uranium mining and milling, fuel enrichment, fuel con-·
version, and .fuel fabrication fo~ all of these plants (Tr. 3451:52). .'",~'.
.
84. TVA's ,expe~ence .in ~heconstruction of.power plants .and in ,the,
purchasing of fuel for both coal plants and nuclear plants was used extenSively in .
TVA's estimates of the comparative economic costs of construction and operat·
ing fossil and nuclear plants to provide the generating capacity represented by
the proposed plant (e.g., Tr. 3608, 3627, 3631, 3657, 3721, 4615, 4622,
4652-5,4655-6,4667).
- ,. ,_ ..
85. A detailed cost comparison between three alternatives; a nuClear plant, a
coal plant fueled with low sulfur coal, and a coal plant fueled with medium
I
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sulfur coal employing a sulfur dioxide scrubber system40 'was presented (Tr.
3392-5, 3402-3, 3409-12). The estimated capital cost of constructing each of
these alternatives' was close, ranging from $519 per installed kilowatt for the
proposed plant to $488 per installed kilowatt for a low sulfur coal pIant41 (Tr.
3410). -These estimates were based' on TVA's experience in the design and 'construction of nuclear and coal plants (Tr. 3631-2, 3663). Although in the past
substantial differences in the capital cost' between a nuclear plant and a coal
plant existed, the new-source requirements of the Clean Air Act result in a new
coal plant having a capital cost very close to the capital cost of a nuclear plant
(Tr. 33924,4670-2).
'
86. TVA estimated the fuel costs for these altematives by estimating the
market price for the fuels required during the operation of the plant (Tr. 3445,
4615). While TVA is actively engaged in acquiring uranium reserves and that
acquisition program is expected to result in TVA's nuclear fuel cost being somewhat below the market price,' nuclear fuel was assumed to be bought at the
market price (Tr. 3445). Since it was based on conservative assumptions; the
cost might be overestimated for some of the components 42 (Tr. 3731,3744).
87 . TVA's estimates of coal costs were based on'its experience in purchasing'
coal, including recent' negotiations on contracts for delivery of coal during the
time span in which the prop'osed plant would be operating (Tr. 4615). TVA's'
estimates were also based on assumptions concerning the inflation of coal prices
which might be expected to 'somewhat underestimate the actual coal costs (Tr.

4616).'
;
I
88. A Staff witness testified that the NRC utilized the CONCEPT computer
code to perform a "rough" check 'of the Applicant's cost estimates for the
alternative plants (Tr. 48824); The CONCEPT analysis was -in approximate
agi-eement with' the Applicant's 'cost 'estimates. The witness testified that the
Applicant's estimate was a result of a detailed analysis: He chose the Applicant's
estimate (Tr. 4896).
89. The Board adopts the Applicant's estimate. .'
90. The record indicates disagreement between the various witnesses on the
value of the capacity factor to be used for the nuclear plant and for the coal
plant. The Board analyzed the cost data and then computed the capacity factor
of the nuclear plant which 'would result in equal cost per kwh of energy
produced if the capacity factor for the coal plant was 1.0 (100%).
'

0ER § 9.2.0; App. Ex. S.
Applicant's Ex. 5, Table 1.
,
42 Applicant's Ex. 5, Tables 2 and ,3.
4
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91. Table I of the Applicant contains the following 10-year costs (mills/
kwh).43, ,
Component
Investment
Fuel
O&M

Nuclear

Low Sulfur '

73

6.8

6.1
1.2

14.5
1.5-

Medium Sulfur
7.0
10.1
4.4'

92. The capacity factor used,by the Applicant for these data was 0.7 for all
three plants: To compute the investment costs for a different capacity factor,
one must multiply the investment cost ,in the table above by the ratio of 0.7 to
the new capacity factor. The investment costs thus obtained are then added to
the fuel and O&M costs in the table. Such calculations were made by the Board
utilizing a coal plant capacity factor of 1.0 and an unidentified capacity factor,
CF, for a nuclear plant. The results are:

.

,

TEN YEAR LEVELIZED GENERAnON COST ,
DATA FOR A COAL AND A NUCLEAR PLANT
,Capacity Factor Assumed:
Coal ,,'
Nuclear
Component
Investment
Fuel and O&M,
TOTALS '

Nuclear
5.1/CF
7.3
7.3

+ 5.1/CF

1.0
CF
Low Sulfur
4.8
16.0

Medium Sulfur
, 4.9
14.5

20.8 '

19.4

93. If the generation costs per kwh for the nuclear plant equals those for the
coal plant, then the total costs indicated above must be equal. Setting the sums
equal and solving for CF one obtains:
Resulting Nuclear
, Plant Capacity Factor
CF, for Equal
Generating Cost

Coal Plant
with.100%
Capacity
Factor

038
0.42

Low Sulfur
Medium Sulfur
4' AppUcant Ex. 5, Table 1.
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Thus; 'the' nuclear plant; produces "energy cheaper 1han' either coal· plant
independent of the capacity factor of the coal plant if the nuclear plant capacity
factor exceeds 0.42.44
; 94: The 'capacity factor for nuclear and coal plants was discussed by several
witnesses'. Board witness Dr. Charles E. Roos presented data on capacity factors.
The witness stated that he relied on information contained in ERDA report
(ERDA 29·74) entitled "Operating History-U. S. Nuclear Power Reactors'! (Tr.
3083 and 3151). He testified, relative to capacity factors for nuclear reactors,
'that: "'... the probability of operation' at 55' percent 'is 'within reason ," (Tr.
,3098); ," '; .- '; the large boiling water plants have a capacity factor of 47 percent ,"
(Tr.:3099); and'''. ~; that tlie'nuclear'plants'can operate'at a: 60 percent mean
'capacity factor is a'reasonable' assumption in terms of current data" (Tr. 3102).
'Dr. Roos compared these nuclear .capacity factors with a 70 percent capacity
,factor for coal which he obtained from a technical publication :i (Tr. 4351):' I,
95. Evidence on capacity factors was developed by. the Staff 'on cross·
examination of Applicant'S witness relating to Applicant's Exhibits 5 (Tr.4254)
and 6 (Tr. 4258)AIisiorical dati for large uriits'shows capacity factors for coal
and nuclear to be very close (Tr: 4694j: the 70% capacity· factor chosen by TVA
is higher than actual experience because TVA expects an improvement in
capacity factors (Tr. 4706). Historical data: from the Edison Electric Institute
(EEl) shows average coal capacity factors for units in excess of 600 to 800
megawatts to be 59.7% (Tr. 4696). The witness stated that he knew of no better
source for this information thaIl EEl (Tr. 14705). Average capacity factor for
nuclear units of the same size (600 to 800 megawatts) is 55% (Tr. 4696) and if
more weight 'is 'placed on experience of recent years, tlie figure would be 58% or
59% (Tr.'4697).
',
':: i ' .
96. Staff data indicate oilly' 4 out of 43 nuclear plants operated with a
capacity factor less than 45%.45. _
" _ _ ___ _
97. The Board in its Order of April 1;'1976, stated it would increase cost of
plant construction by 10% to account for the possibility of plant hardening and
possible relocation' of the gas pipeline: i The result is that the larger capacity
'factor,' '0.42, becomes 0.46 which',is' still within values' of expected capacity
'(,
" " \""
factorfor nuclear plants. See paragraph 89, above. " "
98. In summary, utilizing the Applicant data, it can be shown that even if
one assuniesthat the alternative coal plant has a capacity factor:6f 100%, the
electriCity' prod uced from the nuclear plant will cost less if the nuclear plant
operates at a capacity factor in excess of 42%. If the coal plant operates at less
than 100% capacity factor, then the nuclear plant capacity factor for equal cost
44The Board also analyzed the Applicant's data for 3S·year leveIized costs 'rather than
to-year cost used above. The result was similar. The effect of hudening Imd"pipeline
relocation is considered below.
..' . - "4SStaffEx.8.
1: ';'."'"
;.-,

would be lower than 42%. Over ninety percent of the nuclear, plants have
operated with capacity factors in excess of 45%~ The Board witness indicated
that nuclear plants should operate with capacity factors in excess of 42%. '
, . 99. The, Board fmds that ,the plant will operate and produce energy at less
cost than a coal plant even ,when the difference in capacity factoiS is considered.
100. While most of the testimony, was devoted to an economic comparison
between:coal:and nuclear units, NEPA requires that environmental considerations also ,be ,given appropriate weight in the comparison. of alternatives. The
Applicant's witness testified that the potential environmental impacts of nuclear
plants are less than for a coal plant because nuclear plants have no significant
sulfur dioxide, nitrogen oxides, or particulate emissions (Tr. 3397): Less land is
needed for nuclear plants than for similar capacity coal plants. The impacts of
mining and transportation of fuel are' ge~~rally'less' foruranhim than for ~oal.
Fossil units generally produce greater ,quantities of wastes than do nuclear units
(Tr .. 3399). The' relative enviroiuneiltal impa'cts of the: tw'o 'alternatives' are
quantified in the Environmental Report.46
" " ' r ' ,
,f,'
,
101. The Staff presented a detailed quantification of the impacts in"FES;
Table 95.47 TIle Staff concluded '!hat the environmental costs'for 'a 'co:d plant
are at least as g'reat as for a nuClear station.48 , "
"':' '
,
102. Young's witness testified that 'the environmental impacts bf coal-fired
plan~' are less than'the 'environmental impacts of nuclear plitnts(Dfcks, following Tr: 3965 at 11). However, he made 'only the ,one conchisory'statement arid
when cross-exammed; he stated that the aescription of the'plants contained in
the documents rued in the proceeding was insufficient for him to'deh;rminethe
enVironinental imp'acts of the nuclear plant (Tr. 4002-3).'
-,"", , . '
', .. , 103" The 'Board finds that the selection of the' atierIllltive 'of 'nuclear plant
rather'than a coal plant is fully justified' on enVir~ruD.ental critena.,· ,
"
, ' .. 104.' The 'testimony ~'onceming the
of atternatives such as' magnet0 7
hydrodynamics,: co31 gasifica'tlon,' coal liquefaction; and fluidized-bed
combusl' I
"
tion was in general agreement. The Staff in the FES considered and 'rejected as
not 'fe~sible a' great 'number of 'altern~tives, includinif solar, lMHD, and Wifi'd
power.49 Applicant's witness' stated that the various advanced, generation
alternatives such as'MHD, solar, and fu~l cells nad be'lm rejected ~t an early stage
in the' conSideration 'of alternatives as 'not-being feasible iri this
period (Tr.
3390-1): Young's witness testified that fluidiied-bed 'combustion, MHD,
the
various other alternative emerging technolOgies listed Iii
contention are no't
demonstrated technologies (Tr. 3980-2). He stated that to utilize such new
technologies would involve a ''high ~isk.': (Ti~ 3978). The Staff's Witness testified
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that MHD and fluidized·bed combustion have not been demonstrated and would
not be available until about 1985. Synthetic fuels such as liquified and gasified
coal are not now available and are not expected to be used to generate electricity
when they become available. He also -testified that utilization of solid waste is
not feasible and not a demonstrated technology due to the lack of technology to
achieve the required separation of solid wasteS 0 (Tr. 3814·20). 105. The Board fmds that the Applicant,'as well as the Staff, has adequately
considered all of the feasible .alternatives to the nuclear plant. The Board fmds
that none of the alternatives listed in the contention are feasible as a substitute
for the plant, individually or in combination, within the time span of the con·
struction of the plant.

.

-

C. IMPACT'ON HISTORIC RESOURCES
','

,

J

. '

•

.'

106. The question of the impact of the construction of the proposed plant
on the historic resources of the site and of property contig~ous to it was raised
by Contention 24:
"24. NRC and/or TVA have not properly evaluated and considered the total
historical aspect of the McGee House, the graves on the proposed plant site,
the proposed Dixon Springs Historic District and Dixona."s 1
',107. Specifically the main historical and cultural resources are the McGee
House, the Telman Dixon House called Dixona, Dixon Springs, the graves and
markers associated with the McGee House and numerous archaeological deposits
,
.
within the proposed plant's exclusion area. s 2 . 108. The McGee House ~as built by John McGee prior to his cie~th in 1'837.
Mr. McGee is thought to be the fourth Methodist minister to serve in Tennessee,
where he was influential in helping to begin ''TIle Great Awakening" in
Tennessee and KentuckY in the early eighteen hundreds. s3 The McGee House
has been found by the Departm~nt of .Interior to be-eligible for inclusion in the
National Register of Historical Places (Tr. 3884). The house is iocated in the
construction area and, therefore, must be removed if the plant is to be built as
planned (Tr. 3884).
.
. .
. '
, 109. Dixoria is adjacent to the n~rtheast part of the piant site. This house
was bU'ilt in 1788·1789 by Telman' Dixon, Revolutionary War Army Orflcer,
whose grave is north of the house'. The property is included in the National
Register of Historic Place.s.s4 '

a

5

°Murarka testnnony, p.p. 3, 5, 7 after Tr. 3758.

Intervenor Kyle asserted Contention 24 at prehearing procedures at the prehearing
conference of August 5, 1915. When Kyle announced that he was withdrawing from the
proceedings. Young et al. decided to sponsor the contention.
S2ER App. K; ER 2.3·1·7.
HER 2.3·1 ; Testnnony of William M. Young at 4 following TR. 4191.
s4ER 2.3·3. FES 2·8; Applicant's Ex. 3, p. 2.
,

5 I
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110. Dixon Springs,·a small community located approximately two miles
east of the plant site, contains several houses dating from the early nineteenth
century. A portion of the town has been placed on the National Register of
Historic Places as an historic district.
111. To evaluate the impact on the historical, architectural and
archeological resources on the site and its environs, the Applicant during the site
selection phase (Tr. 3878), consulted with local representatives of the Methodist
Church (Tr. 4167), the Tennessee State Historical Preservation Officer (Tr.
4131) and the Advisory Council on Historic Preservation (Tr. 41314133). In
addition 1VA .engaged an architectural Wstorian, Dr. James Patrick of the
School of Architecture, The University of Tennessee (Tr. 3879,4129), and other
. consultants including Dr. R.· Bruce Dickson, Assistant Research Professor,
Department of Anthropology, The University .of Tennessee; Dr. Major C. R.
McCoullough, Assistant Research Professor, Department of Anthropology, The
University of Tennessee; and Mr. Steven J. Fox, Instructor of Anthropology,
Motlow State Community CollegeS 5 to study the historical, architectural and
cultural features of the site and the surrounding area.
112. The information gathered from these consultants was included in the
preparation of the sections of the Applicant's Environmental Reports wWch
discuss historical cultural and archaeological resources S6 and assess the potential
impact on those resources resulting from construction and operation of the'
plant.s 7
113. The .Staffs evaluation of these resources on the site and in the
surrounding area is presented in Section 2.3.2 of its Final Environmental Statement. An assessment of the potential impacts on them resulting from· plant
construction ~s contained in Section .4.4.5 of the FES.
,
114. Applicant engaged archaeologists to investigate those archaeological
resources on the proposed site which might be impacted by the construction of
the plant.s 8 . The Applicant's initial archaeological consultant identified
numerous potentially significant archaeological sites in his survey.s 9. As the
planning _of the project proceeded, Applicant .engaged another -professional
archaeologist to further investigate the archaeology of the site.6o
115. A program has been undertaken by the Applicant to investigate and
excav.ate as necessary the archaeological loci on the site. Under this program, all
of the identified archaeological sites will be investigated .before plant construe·
tion commences. Where pOSSible, 1VA will preserve those sites for future study
HER 2.3-1,4'5.
2.3-1 and Apps. G and K.
5 'ER 4.1-23.25.
HER 2.34-S.
5 'ER 2.34-7; ER 4.1-23(b)-24; ER App. G.
6 0ER 4.1-23(b)-24; FES 2-10.
56 ER
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(Tr. 414546). Throughout this program the Applicant has been in consUltation
,With the Tennessee 'State Archaeologist (Tr. 4146). '
"
"
, ,,116:' Pursuant to the' National Historic Preservation 'Act61 and the
procedures establiilied to implement the Act and Executive Order,62 the' Applicant, in consultation' with the Tennessee, Historic Preservation Officer, the
,Tennessee State Archaeologist, and the Advisory Council on Historic Preservation, has developed a plan for mitigating potential impacts on these resources. A
Memoratidum' of Agreement including the Applicant's historical and cultural
mitigation 'plan has been entered'into by the parties described above.63 ,The
agreement constitutes the comments of the Advisory Council pursuant to
Section 106' of the National Historic Preservation Act 64 (Tr. 41834). In"a'ccordance with the Memorandum of Agreement, the 'Applicant has 'agreed to
make a 'detailed pennanent record of the' McGee House that will be preserved in
lioraries in the area~ The Applicant investigated relocating the house either elsewhere on'the plant site or 'nearby at a suitable'location (Tr. 4073). Neither of
:these alternatives was pursued because it was thought that much 'of the histcirical
and architectural integrity of the house would be lost by'moving' it from its
'origin31location (Tr. 4049).' '
',,'
, '"
'I,
117. With 'respect to the Dixon Springs community and Dixona; the Applicant is committed' to assist local residents and county officials in exploring
, and implementing ways of controlling land use in order to preserve' the historical
character of the community. While pursuing this, the Applicant will continue to
consult ,with the Advisory Council on Historic Preservation and tli'e Tennessee
",' , r '
,
Historic Preservation Officer.6S
" U8/The 'Staff, concluded that' the mitigation' plan, after independent
consideration of the potential impacts of the plant 'on historical, architectural,
archaeolOgical, and cultural resources' (Tr. 4205-6); would satisfactoiily'mitigate
:the impacts on these'resources (Tr. 4204;4206). "
,,; ,,', " "
! '" 119. Young failed to present any testimony indicating that the Applicant or
the'Staff had 'not "properly considered' historicat, archeological,: or cultural
;resources in assessing :the potential: impacts of the project (Tr. 4189; 4198);:and
thus did not carry the burden Of going forward on this issue. , ' , 1
: ". , ,
120. ,The Board finds that the Stafrs and'the Applicant's evaluations of the
historical; arCheological,. and cultural resources on Jthe site 'and surrounding'inea
'and of-the potential impacts of the phint on these resources were 'adequate. ,•
I
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, '16 USC.§4 70; Exec. Order No. 11593; 36 Reg. 8921..·, .'
, 236 CFR Part 800.
'3 Applicant Ex. 3.
UStaffEx. S.
' '!! ..
, S Applicant's Ex. 3.

~510

,

"

,

,

I,

','

",:, ",:

.'

••

"

.1,':,

1

t'

: ' 121. The Board fmds that the Applican't's plan will satisfactorily mitigate
the impacts on the historical, 'cultural, and archeological resources on, the site
and in the surrounding area.;

..

'

. ,r .

D.WATERQUALITY ,

. . : 122. The water' quality contention category contains two distinct issues;
suspended solids and other chemicals; Uncontested water quality matters are
discussed in Section V of this decision ... ' .
' ...
I,

1. Suspended Solids Issue

'\

:..

. .'
. 123.·The State of Tennessee advanced contentions 7 and 11 which state:
"7. In noncompliance with 10 CFR Part 51 concerning environmental
impacts of the proposed plants, Applicant and Staff have failed to perform
the required cost·benefit analysis on the alternative of"treating suspended
solids to reduce their concentration in the discharge .... · I~
.,
."11. Applicant has failed to adequately design the proposed plants in .that:
. (a) it has not conceptually designed the treatment facilities in a manner
so as to demonstrate that the Tennessee Water Quality Standards can be met
and so as to give assurance.that they will be met ..
'. (b) it has stated the design will meet the standards in Table 5·13 of its
.Draft Environment~ . Statement which are .inadequate to meet Tennessee
,"
Water Quality Standards."
, :

:124. The State indicated that contentions;7'and 11 overlap, and thus by
agreement of the parties, 'contention 11 involves only suspended solids in the
cooling tower blowdown discharged to the Cumberland River via the discharge
diffuser (Tr. 559-60).·The State's position is thatan'emuent limitation66 on
total suspended solids from the 'discharge diffuser of 40 mg/l average and 50
mg/l maximum is applicable to the proposed plant67 and should be imposed by
NRC as a condition to the construction permit. Contention I I (b) refers to the
Applicant's Draft Environmental Statement which was not in evidence in this
proceeding. The record contains no evidence that the State carried forward the
proof of contention 11(b). Further, contentions 7 and 11(a) .encompass and
overlap II(b) in· the record. ·Therefore, in deciding 7. and II(a), the Board has
effectively decided contention It(b).
UThe terms "effluent limitation" and "effluent standard" have been used somewhat
interchangeably in the.record of, this proceeding because the State utilizes th'e latter. The
Boord prefers the use of 'the' term effluent limitation, 'consisient with' federal (EPA),
terminology •
"State's Ex's, 3 and 7.
.1
t

51,1

'

125. The Staff in the FES states that operation of the plant as proposed by
the Applicant would not result in a lessening of the ability of the Cumberland
River to meet the water quality criteria set forth in the federally-approved
"General Water Quality Criteria for the Definition and Control of Pollution in
the Waters of Tennessee.,,6 B These criteria are set forth in State Exhibit 2 in
Appendix B of the FES. The Applicant had the same opinion (Tr. 2324-31).
126. The State argued that these Water Quality Criteria would be violated
by the daily average discharge of suspended solids in· excess of 40 mg/l.69 The
State relied on a statement at the end of its federally-approved Water Quality
Criteria that reads as follows:
"3. All discharges of sewage, industrial waste, or other waste shall receive
the best practicable treatment (secondary or the equivalent) or control according to the policy and procedure of the Tennessee Water Quality Control
Board."
..
, 127. The State's position was that the secondary treatment requirement is
equivalent to requiring that the concentration of suspended solids in the discharge not exceed 40 mg/l. Since the concentration of suspended solids in the
discharge from the facility as proposed would exceed 40 mgtl, the State argued
that the facility would be in violation of the State's Water Quality Criteria.
128. Cross-examination of, the State's witness by the Applicant (Tr. 2366
ihrough 2397) and by the Staff (Tr. 2398 through 2410) was directed to
determining the basis for the State's position. The' record does not support a
.clear resolution of the issue.
129. The Board does note that applicable Environmental Protection Agency
(EPA) effluent limitations contain no limitation on suspenaed solids. 70 EPA's
reason is provided in the Statement of Consideration for the October 8, 1974
regulation which indicated that:
"The promulgated regulations contain no limitation on suspended solids
discharged in cooling tower blowdown. The Agency has removed restrictions on the discharge of suspended solids from this source because they
consist almost entirely of suspended solids not added by the industrial
, process."71
130. Evidence was presented by 'the parties to support two separate legal
theories, one based on the hypothesiS that the Applicant is legally required to

8FES §5.3.3.1.
'Testimony of Virgil Wayne McCoy on Behalf of the State of Tennessee following Tr.
2365.
'
.
,o40CFRPart423.
'139 Fed. Reg. 36195.
6
6
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comply with the State's effluent limitation; and the other on the hypothesis that
the limitation is not applicable. With respect to the first theory, the Applicant
and Staff presented witnesses to demonstrate that the plant could be
constructed -and operated in compliance with the State's effluent limitation
without significantly affecting the cost of the facility. With respect to the second
theory, the Applicant' and the Staff presented witnesses to demonstrate that if
the plant operates with th-e current design without complying with the proposed
effluent limitation, no significant adverse environmental impacts would ensue
from the resulting discharge of suspended solids.
a. SuSpended Solids Treatment Alternatives 131. The Applicant investigated various means of -treating cooling tower
-blowdown in addition to considering the alternative of not treating the blowdown. 132. The Applicant considered total recycle of cooling tower blowdown.72
The least expensive means of accomplishing total recycle, which would involve
filtration, softening, and reverse osmosis, would cost approximately $44 million
for this four-unit facility. 7 3 Another treatment system considered consisted of a
clarification and softening process utilizing magnesium carbonate with recycle of
sludge. The supematent from the process would be discharged to the Cumberland River via the discharge diffuser. 74 The Applicant determined that the
present worth cost of this partial treatment scheme would be approximately $11
million for the plant.7S
133. The Applicant also investigated a technique known as a Lamella settler
which utilizes a large number of parallel plates suspended at an angle of approximately 60 degrees to the horizontal. As the water passes through these plates,
the suspended material settles on and slides down the plates -to the bottom for
disposal. The clarified water leaves through the upper section (Tr. 2343). Applicant's witness testified that a capital expenditure of approximately $6 million
would be required to meet the State's effluent limitation under all river conditions and cooling and discharge system characteristics (Tr. 2340). -134. Applicant's witness testified that the State's effluent limitation could
also be met by constructing a settling pond of approximately 70 acres through
which the cooling tower blowdown would pass prior to discharge to the river
(Tr. 2340). The cost of constructing such a pond was not estimated in detail
after reaching the conclusion that the cost would exceed that of Lamella
separator (Tr. 2340).

a

72ER 10.24 through 23.
- "ER 10.2-16.
4
7 ER 10.10-1 through 4.
HER Table 10.2.1.
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135. The Staffs witness indicated that sedimentation of suspended solids
can be carried out,either in settling ponds or through the 'use 'of mechanical
clarifiers.76 . A Lamella gravity .settler was the most promising treatment method
.available which could provide positive assurance of meeting the State's effiuent
limitation." Utilizing EPA data" the capital :expenditure required would be
between· 49 and 7.1 million dollars and the ,annual operating cost. would be
'$120,000 for chemicals, materials,labor, and energy;7~ ..
,'.
1·

t

';,

J

.,

b. Impact of Suspended Solids
136. The Staff had indicated in the FES that the .plant as proposed by the
Applicant would not result in a lessening of the ability of the Cumberland River
to me~t.the federally approved water quality criteria of the State. ?9 . ., ,. :. 137. Applicant's witness testified that the suspended solids from the intake
water from the Cumberland River will be concentrated by a factor of 2 to 3.5
depending upon the. operating ,conditions of the cooling tower system (Tr.
.2320). Total evaporative losses from ,the system will be less than one percent of
,the mean annual.flow· of the .Cumberland .River, resulting in :an increase in
concentration' of suspended' solids of less than one percent.· Under extreme low
flow conditions,lconcentration of.suspended solids at the. edge. of the mixing
zone could approach a value of 10 percent to as much as 25 percent above the
concentration in ·the upstream river water (Tr. 2321). Such an.increase.would
have no significant adverse effect on the aquatic environment (Tr .. 2321) and the
State's general water quality criteria would not be violated by. the discharge of
suspended solids (Tr. 2324, 2328, 2330, 2331).
.
138. Staffs witness testified that the concentration of suspended solids at
the edge of the mixing zone ; resulting from cooling water blowdown will not
normally, exceed ambient river concentrations by more than 10 percent and that
it is highly unlikely that environmental degradation will ensue.8 0 J
'
I, 139 .. The. concentration of suspended solids at a number of points on the
Cumberland River frequently exceeds the State's effluent limitation.81 Because
the Cumberland River biota have been .subjected to extreme fluctuations in
·suspended. solids (concentrations three ·to ,four times the State effiuent limita·
t~on) for some time, the biota are probably. adapted to these conditions and that
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"Supplemental Testimony of Meyer Novick on Cost .of Treating Suspended Solids
following Tr. 4223 at 1 '(hereinafter Novick). .
. '.,
"Novick at 1. ffTr. 4223.
11 Novick at 3. ff Tr. 4223.
"FES §S.3.3.1.
."
.....
10 Supplemental Testimony of R. D. Olsen on Contention 7 (and llA) following Tr.
2447 at 1 (Hereinafter Olsen I).
i :
I I Olsen Iat 2. ffTr. 2447.
•i

:514

small additional increases produced by the plant will not produce'a measurable
change in. the aquatic ecosystem.82 The Staff concluded that the discharge of
suspended solids from the plant as proposed by the Applicant.would be environ·
!llentally. acceptable even though it might be at times in excess of State effluent
. i.
limitation (Tr. 2445).
140. The Board finds that .the discharge of suspended solids by the plant as
designed will not create a significant environmental impact and will not cause
','.
environmental harm. "
, 141. The Board fmds that the· Applicant and the Staff have performed the
"cost benefit analysis for the alternative of treating· suspended solids to reduce
their concentration in the. discharge." ·Further, the Board finds, based on the
cost estimates of the Applicant and Staff contained in the record, that the plant
could be brought into compliance with the State effluent limitation by an
expenditure of approximately $6 million which. does not disturb the cost-benefit
balance of the plant.
"'. '
.
:- .. 142. The 'Board finds that the Applicant has conceptually designed the
treatment facilities to demonstrate that the State's effluent limitation for
suspended solids co~ld be met, if required.8 3.
143. The above fmdings do not completelY.dispose 'of Contention lla. The
last part, of Contention lla, "and, so as to give assurance that they (State's
effluent limitation on suspended solids) will be met," has not been thereby
resolved. This issue has been the subject of briefs and oral arguments ..
. ' : .144. The Applicant maintains that it is bound only by effluent limitations
incorporated by EPA in the Section 402 (National Pollutant Discharge Elimination System) Permit issued .for the .facility.84 The State's position is that the
Applicant is bound by the State effluent limitation, and that any construction
permit or limited work authorization should be conditioned on'compliance with
, ,
'
the limitation.8 5
" ,145. The Board's jurisdiction on water quality is derived froin the National
Environmental Policy Act of 1969 (NEPA)86 as implemented in 10 CFR Part
51. However, the Board's review of water quality matters is severely limited by
the Federal. Water Pollution Control Act of 1972 {FWPCA).!17 In particular,
I

,

"

Olsen Iat 2. ffTr. 2447•
In' view of these fmdings the Applicant's motion to defer ruling on Contentions 7 and
U'is denied.
, "
,
. .1
•
,
. 84 "Applicant's Merriorand~m of Law Regarding the Federal Water Pollution Control Act
and the State of Tennessee Effiuent Standards" dated November 3,1975.
8 'Updated Supplemental Proposed Findings of Fact and Conclusions of Law; see also
NRC Memorandum of Law regarding Applicability of Tennessee Effiuent Limitations dated
28 January 1976.
18
42 lISC.§4331 et. seq.
'. '
·'33 lISC.§1251 et, seq,
',: 82

• '. IS
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Section 511(c)(2) of the FWPCA indicates that the Board is' prohibited (a)
from reviewing any effluent limitation or other requirement established pursuant
to the FWPCA, or (b) impose any effluent limitation other than any such limita·
tion established pursuant to the FWPCA.88 The exception to Section 511(c)(2)
permitted by Section 401 of the FWPCA is not controlling in this decision
because paragraph (a)(6) of Section 401 exempts Federal agencies from the
provisions of Section 401.
146. The State of Tennessee maintains that the State's effluent Limitation
on suspended solids is derived from Federally approved State water quality
criteria and standards and is thus an effluent limitation established pursuant to
the FWPCA. The State argues that the Board must impose that effluent limita·
tion on the Applicant.
147. Effective January 30, 1976, the Nuclear Regulatory Commission and
the Environmental Protection Agency implemented a Second Memorandum of
Understanding and Policy Statement Regarding Implementation of Certai~ NRC
and EPA Responsibilities.89 Paragraphs 1 and 14 of the Second Memorandum of
Understanding indicate that it shall apply to the instant application for license
to the "maximum extent practicable." The new Policy Statement no longer
requires denial by NRC of a license or permit if the facility will not comply with
applicable limitations or other requirements promulgated pursuant to the
FWPCA.
.
148. An effluent limitation on suspended solids does not meet the test of an
exception in paragraph 3 of the Policy Statement. The inclusion or the absence
of specific effluent limitations for suspended solids in the forthcoming NPDES
Permit from EPA will constitute a matter promulgated or imposed pursuant to
the FWPCA. Once the Section 402 NPDES Permit is issued by EPA this Board
will have no authority to set different effluent limitations because those issued
will be pursuant to the FWPCA.
149. Further, even if the Board had the authority under NEPA, unrestricted
by the FWPCA and the Policy Statement, it could reach a decision to impose
effluent limitations only if Significant environmental· impact would occur other·
wise. To the contrary, the Board found above that no environmental harm will
result from the discharge of suspended solids to the Cumberland River resulting
from the operation of the cooling tower system.
150. In the spirit and clear direction of Congress in NEPA (and of the courts
in interpreting NEPA) to comply to the fullest extent possible and not to fore·
close future action by permitting construction which would foreclose that ac·
tion, the Board 'will condition the issuance of the limited work authorization as
well as ~ny construction permit that might be issued as follows:
.

"33 tlSC.§1371(c)(2).
• '40 Fed. Reg. 60115 (31 December 1975).
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No construction activity shall be undertaken prior to the issuance of EPA's
NPDES Permit which would preclude the subsequent construction of treatment facilities which would be required to meet the State's effluent limitation on suspended solids: This condition will be lifted when time for appeal
of this decision or for any administrative appeal of the NPDES Permit has
expired.
'
The Applicant and Staff agreed to such a condition (Tr. 5015-17).
2. Other Chemicals Issue
151. Intervenors Young et al. raised Contention 26(b) which states:
''26. petitioners contend that the operation of the cooling towers proposed
for the Hartsville Plants will have a Significantly adverse effect on:
(b) the river and the fish and other organisms in the environment because of
the chemical discharge of chlorine and other chemicals therein."gO
152. The Staff indicated that expected releases of biocide to the aquatic
environment would probably not result in environmental damage 9 I (Tr. 2517).
In Amendment 3' to the Environmental Report 92 the Applicant stated that a
molluskicide other than acrolein might be used for clam control in the RCW and
ESW systems.93 The Staffs witness testified that chlorine could be substituted
for acrolein with no resulting environmental impacts (Tr. 2524). '
153. The Staff witness further testified that the facility can be operated so
as to be in compliance with State and Federal regulations with respect to
chlorine, but that in view of some uncertainties concerning the calculations of
dilution and degradation rates the Staff would recommend that certain monitoring requirements be imposed at the operating license stage. 94 The witness also
stated that it was unlikely that the discharge from the plants would violate State
or Federal effluent limitations (Tr. 2528).
154. The witness also testified with'respect to the expected concentration
of effluents from cooling tower blowdown. The testimony was responsive to
Amendment 3 of the Environmental Report in which the Applicant had stated
that the maximum concentration factor for natural chemicals in the cooling
tower blowdown would be 3.5 instead of the originally proposed maximum
concentration factor' of 6.6.95 The Staff had originally stated in its FES that
9 0Board Order #2.
,. FES § 5.5.1.2 at 5-24.
92ER §3.6.1.3. '
"Supplemental Testimony of R. D. Olsen Concerning Contention 26(b) following Tr.
2524 at 4 (Hereinafter Olsen 11).
'4 Olsen II at 3 and 4 ff Tr. 2524.
"ER §3.6.1.
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discharge of natural chemicals at the higher concentration levels would not result
in a measurable change in biota communities of the Cumberland River.96 The
Staff· stated that its conclusion in. that regard remained unchanged after an
analysis of the expected concentration of effluents at the revised 3.5 concentration level shown in Staff Exhibit 12.97
155. The Board inquired as to limits on copper contained in the effluent
(Tr. 2506). The Applicant indicated that the proposed plant could comply with
State effluent limitations (Tr. 2955 through 2965) and that the EPA regulations
with respect to copper did not apply to cooling tower blowdown (Tr. 2964). A
Staff witness testified that there was a slight potential that State effluent limitations with respect to copper could be operated so as to preclude any chance of
violation of State effluent limitations with respect to copper (Tr_ 2986).
, 156. The Board finds that the discharge of chlorine can be in compliance
with State and Federal regulations and that 'any uncertainty with respect to
possible environmental damage can be satisfactorily addressed at the operating
license stage. The Board also .finds that the discharge .of chemicals .other than
chlorine will not result in measurable environmental impact.
; 157. With respect to Contention 26(b) the Board finds that the Hartsville
Plant will not have a Significantly adverse effect .on the Cumberland River, the
fish and other organisms in the environment due to the discharge of chlorine and
,.
other chemicals.
E. SOCIOECONOMIC IMPACTS

-,

j'

.. ,

I

158. Several contentions were raised by. the various intervenors that were
relevant to the subject of socioeconomic impacts; however, prior to the taking of
evidence on the socioeconomic considerations, the Town of Hartsville, Trousdale
County, the State of Tennessee and the Metropolitan Government of NashvilleDavidson County withdrew their socioeconomic contentions as a result of settlement agreements. The Town of Hartsville filed its Notice of Withdrawal (ff. Tr.
4104) based .on a settlement agreement reached with the Applicant which had
also been announced at the special prehearing .conference on August 5; 1975.
Trousdale County filed a Notice of Withdrawal (ff Tr. 4103) based on a settlement agreement reached with the Applicant which had been announced at the
special prehearing conference on :August 5, 1975. In the Board's Memorandum
and ·Order dated' October 17; 1975, the Board stated that' it would give full
effect to the terms of the settlement agreements between the Applicant and the
Town of Hartsville and the Applicant and Trousdale County. The State ofTennessee also settled its socioeconomic contentions (4, 10, and 15) with'
the, Ap,.

.,

"FES5-24.
"Staff Exhibit 12 at 1.
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plicant.The settlement is bound into the record following transcript page 3295.
The Metropolitan Government of Nashville·Davidson County also arrived at a
satisfactory settlement agreement with the Applicant. That agreement is bound
into the record following transcript page 3292. The agreements generally provide
for monitoring of various impacts and for, negotiations between the various
parties and TVA concerning appropriate mitigative action.
: 159; The Board has reviewed each 'of these agreements and finds that the
Applicant has made reasonable efforts to mitigate socioeconomic impacts where
'
possible.
160. Thus, the socioeconomic' contentions which are the subject of proof at
the' hearing were limited to Contentions 32 and 33, which were advanced by
Young al. 'These contentions read as follows: ' ",'
,"32. The construction of the proposed nuclear plants will unreasonably over·
rburden the streets, highways and ,other' transportation systems in Smith
County with increased risk of motor vehicle accidents, damage and destruc·
tion to such streets, roads and transportation facilities, risk of injury to
petitioners living and traveling in said counties, and increased tax burdens
particularly upon those petitioners who 'live in and own property in said
counties. Applicant and NRC Staff have failed to take adequate steps to
minimize these impacts."
"33. Petitioners contena that the influx of popUlation during the construc·
tion of the proposed plants will place an' undue' burden on loc'al sewerage,
water, schools, and housing facilities and that Applicant and NRC Staff have
, , not provided measures to minimize'these budens."98

et

: 161. Yoimg'et!aI. 'introduced n'o evidence with respect to' Contentions 32
and 33 relying on cross.:examination to make their case:
, 162: The Applicant set'forth its 'assessment and proposed mitigation 'plans
with respect to the socioeconomic'impacts of the plant in Section 4.2 of the
'
Environmental Report:
", , 163. The Staff analysis is presented in 'applicable portions of the: Final
Environmental Statement and is summarized on pp. 4-25 through 4-28 of the
FES.
' r "
, i64:'The Applicant based'its analysis on a discussion of the' construction
forces that would be needed for the proposed facility, based' on extensive TVA
experience with other large construction projects. Also considered were the most
recent experience by TVA in the Cumberland City coal burning steam plant and
an analysis of the current labor market in the Nashville, area,Cfr. 2778).
'
1. Magnitude and Distribution of Impacts
165. The Applicant has projected the magnitude and distribution of socio·
,

"Board Order #2.
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economic impacts based on number of workers needed for the project, lab,or
availability in the area, the number of movers with families and size of those
families. At peak impact, 2,700 of the estimated construction force of 5,000
employees are expected to move to locations in the vicinity of the plant. The
employees moving into the area are expected to bring 3,400 persons with them.
The resulting total population influx is 6,100.99 The Applicant projected that
the 2,700 "movers" are expected to reside in Smith, Trousdale, Wilson, Macon,
and Sumner Counties l 00 (Tr. 2778-9).
166. Certain measures to be implemented by the Applicant, such as intensifying recruitment oflabor from the local area, instituting a vocational training program for local residents and developing an organized transportation
program to increase the number of commuters is expected to reduce the
numbers of movers into the area tOt (Tr. 2782, 3186-7). The assessment of
individual impacts did not include the potential reduction in such impacts due to
these measures. l 02
2. Individual Areas of Impact
and Mitigation Strategies
a. Housing
167. The Environmental Report contains information on present housing
resources in the impact area l03 and the projected distribution of housing needs
for movers during the peak year of construction} 04 Based on the Applicant's
surveys at its previous construction projects, it is estimated that at peak year the
housing demands of project movers are expected to be: 1000 mobile homes; 700
single-family dwellings; 400 apartments; and 100 sleeping rooms.,
,
168. Both the Applicant and the Staff indicate that the projected conventional housing needs will probably be met in Wilson and Sumner Counties, which
have experienced higher growth rates and have a higher availability of conventional housing. Trousdale, Smith and Macon Counties have experienced low
growth rates and it is not expected that a large pool of conventional housing will
develop in these counties. l 05
169. Most of the mobile home development is expected to occur close to
the site in Smith, Trousdale and Macon Counties. The mobile home development
"ER §4.2.1.l.
IOOER §4.2.1.l;Table4.24:
10 I ER Table 4.2-7.
I O'ER Table 4.2-5.
I O'ER Table 4.2-2.
I o4ER §4.2.2.1.
lOSER §4.2.2.1;FES4-17.
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in these three comities might create unsatisfactory conditions if these developments are substandard (Tr. 32024). Mitigation measures include encouraging
local governments to enact and enforce adequate and .uniform mobile home
regulations and working with these governments through· a development as,sistance program to achieve an adequate development of housing facilities. These
measures would include financial assistance to local governments in order to
assist developers in providing suitable mobile home developments in an
economically, viable manner (Tr.32024). The Applicant will also provide
technica!- and planning assistance to such developers in the form of a conceptual
design and plans which will enable mobile home developments to be convertible
into permanent long-term residential developments at the end of their use for
mobile homes (Tr. 3206).
'
170. To -assure the sufficiency of high quality mobile home developments at
economically viable rental rates, sewer and water trunk lines and other public
facilities will be provided for those locations where mobile home park developments are expected. To the extent that the costs of providing such facilities are
'not covered by increased public revenues, the Applicant will provide funds to
ensure that the affected local governments will not be burdened with paying for
the excess, unutilized capacity provided for the mobile home parks.
b. Water and Sewer Facilities
, 171. There is an indicated potential deficiency in the capability of Smith
County to provide the water facility services required by the project.106 The
projected need for increased connections to sewer facilities exceeds present
capacity in Trousdale, Smith, Sumner and Wilson Counties.1 0 7
172. The Applicant has committed to work with the water and sewer
systems in the five-county area to mitigate the impact of movers where existing
water and sewer facilities lack sufficient additional capacity to accommodate the
demands resulting from the project. 1 0 8 This commitment could be satisfied by
providing the affected counties with assistance, either financial or in kind, to
develop temporary facilities of sufficient capacity to accommodate the impacts
of the movers,in those areas, or in the form of funds for permanent facilities
which ,could be brought on line in time to meet the influx'of the construction
workers .. An example of such a situation is provided in the letter agreement
between the Applicant and. Mayor Donoho of the Town of Hartsville 1 09 (Tr.
3052).

I 0' ER

4.2-34.
4.2-35.
O'ER §4.2.3.4.
09 State's Ex. 11.

10 7ER
I

I
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c. Education
'

..

173. The projected number of school.age children "moving into the impact
area in the various years after construction begins is presented in ER Table 4.2~f.
The ER provides enrollment projections for kindergarten and grades 1 ilirough
12 for 1974-79 without the project, distribution of school-age children due to
movers; the composite enrollment estimates' in impact area s~hools; and impact
area school membership and capacity information for 1974-75. Based on these
estimates, impact area school systems have' insufficient capacity to pr'ovide for
the educational ne'eds of project-related stud~nts.ll 0
.
174. The Applicant's strategy to mitigate this' impact inCludes a foimat
arrangement among the Applicant, the Tennessee Department of.Education and
the seven local school districts, that provides' for .the allocatiori of funds
adequate' to offset the direct impacts on education in" the impact "area With
appropriate reductions made for existing space and equipment, other federiu
funds received to alleviate impacts, and' 'reallocations 'within "the State's
budgetarY process for education to the se'ven-school Systems. The arrangement is
intended to preserve the integritY and legal responsibility' of each cif the agencies
involved. 1" .
. .'
. ." ,
-" : . -'
"
175. These agreements essentially provide that based on the Applicant's
projections, the affected school systems will draw up their plans' and assess their
additional needs. These plans will be submitted to the Tennessee Department of
Education: for approval. The" Tennessee' Department of Education will then
disburse sufficient funds or material to provide for these needs (Tr. 3158·66).
The State of Tennessee and the Applicant have entered into a settlement agreement which is intended to assure that the State is not significantly affected ,by
the necessity of providing funds·to mitigate impacts due to project~related students.112 ",
of

I

;'

I,

d. Public Services

176. The Applicant's. analyses indicate that the local commuriities and
counties in the impact area will incur additional expenses in providing services
for project-related personnel. The Applicant indicates that· the increased
revenues accruing to some of the local governments due to the movers may more
than offset the. increased expenses 113 (Tr. 3044): However, at tinies the revenue
~

.'

"

• • °ER §4.2.2.2; FES §4.4.2.3.
ER §4.2.3.3.
~ ..
"'Settlement Agreement Between the State of Tennessee and Applicant; dated O~t. 21,
.
,
1975 at 3-9 following Tr. 3295.
113ER §4.2.3.S.
..~ , .. c
111
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increases may, not result until after the necessity for expenditures arises. Also; in
some cases, the increased revenues will flow' to the counties while the burdens of
providing .the services fall on the cities .. ' ."',',", ". . "'" I
,.,
.. :. 177. The, Applicant has committed itself·to provide necessary assistancefmancial, technical, or equipment-in a timely manner so that small community
budgets :wi11 not be significantly burdened by long- or short-tenn indebtedness
incurred· due' to inmoving construction workers. 1 ~~ Initial assistance.will be
based on the estimates contained in the ER. Since many, factors could cause
significant.differences between the estimates contained in the ER' and the actual
impact, Applicant has committed to continuing assistance based on conditions as
they occur during the construction period~ " . '" .';,
.'
"
.,
17B. A local committee of governments (the Hartsville Project Coordination
Committee) has been established to monitor the continuing and changing
impacts on local governments (Tr. 3041). The Applicant has provided funding to
enable the .Committee to hire a professional' staff to assist in monitoring project
impacts. The purpose of this program is to provide a mechanism for communicaJion with the local communities in order to assess the success of the various
mitigation programs and obtain . recommendations , for, future' activities (Tr.

3050-1).,
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.1.79. The Applicant's. program to mitigate impacts .to localgovemments
includes the repair of damage to city streets (Tr. 3056) and county roads (Tr.
3056) which ,is caused by the project;ll 5: the education agreements between the
Applicant, th'e State, and counties (Tr. 3159); and, contracts between TVA and
the ,Town of, Carthage, TVA and Smith County, and TVA and Hartsville and
Trousdale .,Countyl.~ 6 (Tr .. 2786-91,,4690) for: financing, additional planning
..,
,'. ,
services for the affected areas.
1' .

e. Traffic
I·
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, J IBO.The Applicant projects that at ,peak employment, 1 ,300 vehicles from
the ,west and 300 vehicles from the east will arrive at the plant site. The average
load will be 2.5 employees per ,car. The Staff, assuming two employees per car,
arrived at a total additional traffic volume of 2,650 private vehicles (of which BO
percent, .would be on the day shift). Given '.the 'range of, assumptions of
employees per car, these estimates are in reasonable agreement. ~ .
" . ' ..
181. Using either estimate, State Road 25 from the plant site westward to
the intersection with U.S. Highway 231 (about six miles west of Hartsville)
would exceed an acceptabi~ peak hour traffic volume in one direction Qevel of
service D) by a significant amount. This increased traffic could be expected to
,
"1.

'"

114ER §4.2.3.S: '
II 5 State's Ex. 12.
IIIYoung'sEx. 6, 7, and 8.

•

'

,

'

I.,.

J
-:

J

cause an increased potential for traffic accidents and congestion in the towns of
Hartsville, Carthage, and Lebanon.I,17
182. The Applicant will mitigate the potential traffic impacts by developing
a mass transportation system utilizing car pools, vans, and express commuter
buses l 18 (Tr. 3207-8).
183. The Applicant and the State have agreed to a settlement 'with respect
to impacts of increased traffic. I I 9 The Applicant and the State will cooperate in
the monitoring of traffic and in the adjustment of unacceptable traffic patterns.
Additionally, procedures have been established whereby the affeCted governments and the Applicant will negotiate settlement for project-related damage to
the roads and streets of the city and county I 20 (Tr. 3035-9; 3056). '.'

f. Wind-iJown Impacts
184. The potential for wind-iJown impacts, or those impacts which might
result due to the relatively rapid decrease in worker population during the last
years of ilie project, was raised during cross-examination (Tr. 2796,3219). A
staff witness testified that she would "expect ·the possibility of" some deflationary wind-iJown 'e'ffects at Hartsville" (Tr. 3320). In the private sector; "this
might include loss of business after a given business had expanded with the
influx of worker population. In the public sector, she indicated that some communities have gone into debt to pay for public services for a temporary period
and then been left. with long.term debts long after the construction force ha'd
departed (Tr. 3320). A glut on the housing :market might occur if temporary
housing or mobile home developments were erected without provision for their
removal (Tr. 3321; 3344).
185. An Applicant witness testified iliat such wind-iJown impacts should
not occur (Tr. 2796). He reasoned that if the Applicant paid its share of the
increase in the communities' capital expenses necessitated by the project ilien,
after peak employment, the communities would be left with a larger infrastructure and a greater capacity to provide services; without the corresponding capital
indebtedness (Tr. 2797). As an example, the Applicant is committed to prcivide
some public facilities at ilie mobile home development parks. The Applicant
agreed to assume responsibility for·ilie cost of such facilities to the extent that
such costs were not defrayed by increased public revenues (Tr. 2802-8).1 21

II'FES §4:4.1; ER 4.2-26.
IllER §4.2.3.7.
'
II 'Settlement Agrtlement Between the State of Tennessee and Applicant, dated Oct. 21,
1975 at 1-3 following Tr. 3295.
12 °State's Ex. 12.
I2ICf. State Ex. 11; Tr. 3053,3206-7.
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g. Secondary Impacts
186.' Secondary impacts are impacts caused by the influx of service and
trade personnel who serve the construction· workers. An Applicant witness
testified that while' there are some "multipliers" that are sometimes used to
estimate changes in secdndary employment due to changes in primary employment,' such multipliers as 'the relationship between primary employment and
secondary employment varies ftom one situation to another depending on such
factors as whether the primary employment is permanent or temporary and the
state of the local economy (Tr. 3190-3). The witness testified th'at TVA has,
performed a detailed analysis of the local economy,looking at the availability of
business capacity in a great number of businesses and that the result of the
analysis was that in virtually all such businesses (with the exception of service
stations) the area has an excess capacity (Tr. 3191). He indicated that during the
peak year of employment approximately $13.6 million in additional consumptive spending is expected to enter the retail market in the impact area. During
that same year an additional $3.4 million of additional retail trade is expected to
occur in the Nashville area due to project employees. Estimated sales and sales
tax collection due to the movers during the peak year is shown in the ER.122
187. The Applicant's witness indicated that based on its assessment of retail
capacity in the five~ounty .impact area, the increase of $13.6 million in trade
activity would not necessitate a significant increase in retail trade capacity (Tr.
2816-7,3190-3,3224-6). Further, the increase in trade activity amounts to less
than 6 percent of the existing retail activity in the area and this excess activity is
unlikely to result in any Significant increase in the number of trade establishments or the number of employees in the trade sector in the area 123 (Tr.
2816-7,3190-3,3223-6). The witness indicated that in order to serve the needs
of the movers who will undoubtedly have different socioeconomic
characteristics than some of the present population, local retail merchants may
need to upgrade their merchandising and marketing techniques I 24 (Tr. 3193);
however, he indicated that no net in-migration is expected (Tr.2816-7).
188. The Staffs witness testified that based on evidence that she had seen in
other communities with large construction projects, she believed that there
would be ~ertain secondary impacts due to inmoving service personnel (Tr.
3274-5). She. further indicated that based on her recollection of analyses done
by others, an average, value of 2.2 had been: estimated as an appropriate
secondary effect multiplier (Tr. 3275). However, the witness admitted that the
subject of the potential for secondary impacts would be more familiar to an
economist than to her (Tr. 3273, "3276,3370). .
122ER §4.2.1.3.
123ER §4.2.1.3.
124ER §4.2.1.3.
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189. The Applicant's witness testified that based on TVA's analyses there
would be no need for an.in-migration of secondary or support personnel in order
to serve the normal living. needs of the construction,workers,(Tr. 2816}. He
indicated ,that many of these additional secondary: service employment 'opportunities, such as· gas station attendants, waitresses, or, ,commercial sales
persons, would be ,filled by area unemployed persons who:would ,be hired.fust.
A second source of persons to fulfill these. secondary, service jobs would be the
depende~ts of the irunoving construction ,workers. In response to. further questioning concerning secondary impacts at other construction projects"the witness
indicated that he. ;does not believe any, such impacts would ,be detectable ,in
comparison to .the amount of pusiness done by the total class of retail or servic~
establishments in a given impact area (Tr. 3223). He noted that no significant
net change, in retail activity. had been detected in the' areas surrounding major
TVA construction projects (Tr.: 3223-4) .. He further.indicated . that the most
important factor .to be considered was the amount· of net business acitivity in an
area (Tr. 3223-4, 2816-7).
.
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h. Sociological Effects '.
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190. The Staffs witness testified that in her opinion ,there ,would be some
irreversible changes in the social structure of the town of Hartsville due .to the
population influx but that whether or. not these changes would·be adverse would
be a matter of judgment (Tr. ,3270). ,she indicated that ,there might be other
irreversible effects in the character.of the community but that she had not made
a study of those and .did not know of anyone who had (Tr.· 3271). She also
hypothesized that the social structure of the area such as changes in family
structure might occur but generally conceded that these changes 'are unqtiantifiable.
f'
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i. Medical Services.: "
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191.· The Applicant will provide onsite occupational health and safety services for on-duty construction employees~ I J
: I,
.• ' ,.
'. ~ • •
192. The Applicant inventories primary. medical care, emergency medical,
public health clinic, and ,environmental health· services in the impact area: Because· the rapid influx and subsequent departure of the large numbers of'con~
struction .workers and their families could contribute to short·term· stresses and
possible deficiencies in the community medical service systems in the area, the
Applicant and the Tennessee Department:of Public Health.have identified ,the
deficiencies. The Applicant will mitigate them (Tr. 321 5.6).
193. The Applicant will provide technical assistance and supplementary
funding to assist the health department in establishing and operating: a prim~ry
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medical care center in the impact area 125 (Tr. 3215.6); technical 'assistance and
limited supplementary funding to local governments in collaboration. with
appropriate State and 'local agencies,"to ·assure'.that the equipment, staffing,
· training, and 'communications of the emergency 'medical services meet applicable
federal and State standards, and to 'assist in organizing their emergency medical
services into manageable systems;12 ~ one·half the cost of an additional nurse for
the Smith County Health Department;1 2 7 technical assistance, and one·half the
cost of an environmentalist for the first six years of the construction project (Tr.
· 3215.6):,. ' . . ,!;'. : ' . " ! . _
,t "
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3. Independent ReView of the ' . 1 ,
. . Socioeconomic Assessment ' ~

"

,

I.

,i

,e,_

:'

· " 194: The, Staff employed a consultant'to review the Applicant's and the
· Stafrs assessment (Ti. 3237): Although objecting to the testirilony; intervenor's
attorney, stated on the record that the 'consultant was 'authoritY and an 'expert
(Tr. 3243, 3245). The consultant stated that the evaluation of socioeconomic
,impacts is a ,developing' science and to her Knowfedge' the FES was more com·
prehensive than any. other statement' in attempting to :make the appropriate
'assessments (Tr. 3252). The consultant testified that all significant areas of
;miUgable impacts were addressed by the Staff (Tr: 3254); ; . " .
,.,' '. 195.;One 'of the most significant 'aspects of the mitigation program is the
Applicant's monitoring program. Applicant's .witnesses 'testified that,this pio.
"gram encompasses several aspects.' First, a: project' coordiriatoi' will live' in the
impact area. This coordinator will make assessments lof impacts;' transmit his
assessments, as well as those of the local citizens to TVA management and
'transmit info'iimition' from 'the Applicant to the local citizens. Second, the Harts·
ville Project Coordination Committee composed of.local government officials in
· the impact' areas 'will monitor' local. impacts. The Applicant has funoed the
·committee ~to enable lit to hire' a professional staff tocciordimite these assess·
.ments(Tr.3050.3). . ·.~ .... ;, ,":.
; - .... r••• •
I.
'"
.... :916. A Staff witness testified'that the important part of mitigating potential
impacts'Jis . that the" Applicant's' mitigation 'commitment 'is "open·en·ded." He
indicated,that any reasonable· costs for mitigating socioeconomic impacts would
not be significantiwith respect' to the total cost·benefit balance (Tr. 3364). An
Applicant witness indicated that the socioeconomic mitigation program cost was
estimated at $5 million (Tr. 2792).
197. The Staff consultant placed ;great emphasis on the monitoring pro·
vision set forth in paragraph 17 of Section 4.5.2 of the Stafrs FES, describing it

an
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as a "landmark" in social impact assessments. That paragraph as amended (Tr.
3235) reads as follows:
.'
17. Within six months of the beginning of construction activities on site,
TVA. shall develop and submit .for NRC review, a program to monitor and
evaluate socioeconomic impacts and the effectiveness of mitigating actions.
Continuing information and evaluation shall be .provided to the Staff on a
semiannual basis •.
198. Because the precise nature and extent of many of the socioeconomic
impacts discussed in the testimony cannot be precisely measured at this time,
the monitoring provision makes allowance for unforeseen impacts and for those
which may change in intensity as the project progresses. However, the provision
is not specific enough.
, . 199 .. The record shows· that there was conflicting testimony as to the expected influx of persons other than construction, workers (primary employment)(Tr. 3191 and 3272-5). Therefore, a second sentence is added.to paragraph
17 to read as follows:
"This program shall include but not be limited to an assessment of effects
resulting from primary as well as secondary employment."
200. To be certain that . the monitoring program is not. terminated
prematurely, the Board will also require that ·the following words be added to
the end of the last sentence in paragraph 17: . ,
'
,~' ...until the third report has been submitted following the issuance of any
:.operating license for the last unit."
201. Therefore, paragraph 17 of Section 4.5.2 of the Stafrs FES is amended
by the Board to read as follows: .
, 17. Within six months 'of the beginning of construction activities on site,
TVA shall develop and submit for NRC review, a program to monitor and
evaluate socioeconomic. impacts and the effectiveness of mitigating actions.
This program shall include but not be limited to an assessment of effects
, resulting from primary as well as secondary employment. Continuing information and evaluation shall be provided to the Staff on a semiannual basis
,until the third report has been submitted following the issuance of any
operating license for the last unit. .
"::
4. Board Findings,
202. The' B~ard fmds il{at the Staff and the Applicant have taken adequate
steps to assess and mitigate the socioeconomic impacts of plant construction
including but not limited to those listed in Contentions 32 and 33, supra. In
addition, the Board finds that the monitoring provision suggested by the Staff
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and amended herein will appropriately assess future impacts which are difficult
to accurately assess at this time.
:
." ,
203. The Board fmds that some wind-down impacts may be anticipated
during the latter phases .of and after the construction activities proposed have
been completed. These may occur both in the public sector resulting from
inmovers and in the private sector .as a result of voluntary and perhaps speculative increases in services offered in anticipation of profit. The Board finds that
the Appliant has proposed a reasonable and sufficient mitigation program with
respect to the public' wind-down impacts. Further,' the Board fmds that the
Applicant has no reasonable method of controlling possible private wind-down
. '
impacts.
204. The Board finds and orders that the construction permits(s) be conditioned to include all of the mitigating action planned by the Applicant 128
including the two additional Staff recommendations, as amended.! 2 9
205. The Board finds that the cost of, mitigating socioeconomic, impacts
would not be Significant with respect to the total cost-benefit balance.

F. TRANSMISSION UNES
.i

206. Contention 34 which was sponsored by Young states:
"34. The Applicant and NRC Staff have failed to adequately assess the risk
of injury to health of persons and animals in the vicinity of the proposed
double 500 kV transmission lines on separate' towers, . or to adequately
minimize the risk of such injury. The Applicant has failed to adequately
consider. the adverse biological effects on persons and animals of exposure
to such transmission lines."! 30
1

,

, I:

207. Applicant's evidence included testimony from Mr. AugustC; Pfitzer,
Jr., an· electrical engineer; Dr. Robert L: Craig, a medical doctor with graduate
education in public health and Director· of TVA's Division of Medical Services;
Mr. Drafts Furman Murphy, Supervisor of Environmental and Design Services in
TVA's Division of Transmission Planning and Engineering; and Mr. Samuel 1.
Simon, Supervisor of TV A's ·transmission line maintenance program (beginning
at Tr. 2621). The Staff presented testimony from Mr. Meyer Novick (beginning
at Tr. 2684). Young et al. presented no direct 'evidence but relied on crossexamination. Other evidence concerning this contention is contained in Applicant's ER §3.9 and 5.6 and in FES §5.5.2. .
208. The Board finds that Young et 01. failed to raise a substantial conflict
in the testimony with respect to electric field intensity health effects and failed
'I,

1 21FES §4.5.1(4).
129FES §4.S.2 subparagraphs 15 and 17 at 4-29.
1 30 Board Order #2.
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to ,uncover any serious ·inadequacy.in ,the'testimony; The testimony is uncontroverted. The Board further fmds that Young failed to sustain the burden of
mo~g forward with the contention. " , , ..
j,,'
,,:
.~, "
'." 209. The transmission line· routes; for the proposed ,facility consist 'of 3
corridors:which are described in the FESt,~t and the.ERt.32 designated'corridors la, 2 . and 3. (The Applicant revised, its· proposal for' corridor'l to la
pursuant: to the Staff recommendation in .the FES.) The corridors will require
about .5400 acres for 'rights-of-way; 450 of which:are'now used ,for 'existing
transmission facilities!,33 An' additional 115-rnile, .500 kV ~traitsmission line
proposed as :an interconnection between Browns Ferry, Generating Station 'in
Alabama and the proposed union substation in MissisSippi t 34 was originally
reported to be made necessary by the Hartsville facility. As clarified: the Browns
Ferry Uni~n lirie is required for overall system reliability prior. to operation
irrespective of whether the plan tis constructed (fr. 2619-20). I • 'j.. ,;'
1 1·210..The Boardfmds that the Browns'Ferry Union line is not associated
with the plant, and therefore is not 'within the subject matter of this proceeding.
211. The Applicant's transmission corridor clearing and maintenance
. practices had been the subject of ongoing disagreements between' NRC and.1VA.
The State of Tennessee had also contested one aspect of Cedar Glade communities from the effects of the proposed transmission line corridors and construction practices. The Cedar Glades are 'unique floral communities occurring as
open. and wooded 'glades in the ·Nashville basin of middle Tennessee . .The State
and· the Applicant reached agreement by accepting the condition's' proposed by
the Staff in the FES t :3 s as supplemented and modified by the conditions in the
testimony. of Staffs witness (following Tr. 2738);·The State withdrew Contention 3 (Tr.2742).
..
i'.:,,:,
,'.'!
212. The Board fmds that the environmental impact of the transmission
lines will 'be ,adequately mitigated by' adoption of the StaffsconditiOIis in the
PES and as modified (following.Tr.,2738).·Those conditions 'are to be included
in any construction permit .which may issue. /
' : : [, ~ " ,'!: . '.'
. ·213. The Staff also proposed the following condition: ' .' :'.1 .: ... ~.f) . !;
, . All metal structures that are located within a.designated transmission' line
, . ,right~of-way, or in·, close enough, proximity (taking into i account the
:. ' ' capability of the ·particular. structure to build up a hazardous electrostatic
- .. charge) to the 'desigriated right-of-way so as to present 'an ,induced voltage
l ' hazard, shall be i!ientified.andadequately grounded~ It shall:be the responsibility of the Applicant to assure that such grounding'is accomplished prior
:",1'.':,",',",',
I
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FES § §2.7.2, 3.8 and4.3.3.·
HER § §3.9 and 4.3.
I "FES 2-25.
114FES §2-25.
I3SFES §4-5.
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to the operation of the transmission lines for all identifIable hazards. Additional hazards shall be promptly corrected as identified during operations. 136
214. The purpose of. such a condition. is to minimize shock hazards. The
Staffs witness testified that based on his review of th~, literature, a possibility
exists that a large improperly grounded ~tructure, such as a long metal fence, in
close proximity to the right-of-way~ could present a shock hazard. 137
.
215. With regard to TVA's grounding practices, Applicant's witness testified
that the width of Applicant'S transmission line rights-of-way.is established in
accordance with the safety clearances prescribed DY the National Electrical Safety Code (Tr .'2659). ,
.
"
.
- 216. Although the witnesucknowledged that a charge might build·up on an
ungrounded structure such as a long fence which is off the right-of-way, he
indicated that based on the Applicant's experience in working with transmission
lines, any charge that would be built up might present an annoyance but would
not be a safety hazard (Tr. 2661). The Applicant has been operating 500kV
transmission lines since 1965 and p.resently ·has approximately 1800 miles of
such lines. During this time; the Applicant has not received any serious substantiated claims of shock hazards (Tr. 2673). The witness further testified that
the Applicant's normal practice is to,ground-off the right-of-way structure.s on
which a charge might develop when such a structure is brought to TVA's attention and the owner does not object. To his knowledge,.in all situations the
landowner wanted TV A to ground the structure (Tr. 2663).' ,
: 217. Based on the evidence presented,. the Board fmds th~t 'a sufficient
charge could build up on structures off the right-of~way which would result in a
slight shock but not a, safety hazard and that the ,Applicant, has in ~e past
corrected such situations voluntarily.
,.
,218. Furthennore, the Board has :been shown no authority that would
indicate that the Applicant could force a landowner to allow, the Applica!1t to
correct the'situation. Hence, the Board could only correct ,the possible problem
by requiring the Applicant to purchase sufficient right-of-way to ensure tha~
regardless of the structure, no shock hazard would exist. Such a requirement
would be beyond the requirements of the National Electrical Safety Code. The
Board rejects the proposed condition.
J

I ' .
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G. ALTERNATIVE SITES AND SYSTEMS
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219. The alternative site contention
reads as follows:
.
,
I 3' Supplemimtaf testimony a"f Meye~ Novick Contention 34-Consideration of the Risk
of Electrical Fields Created by 500 kV Transmission Lines at 8 following Tr. 2684.,'

l3'Ibidat 7.

'
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"16. Intervenor contends that Applicant's selection or" the Hartsville site
.
over other sites was not justified."
220. The Applicant had commenced its direct case with respect to this
contention (Tr. 3457) and after cross-examination, Young, et al., withdrew Contention 16 regarding alte'rnative sites (Tr. 3554).
221.' The Applicant maintains a regular program of identifying sites suitable
for power generation. In determining a preferred site for a particular facility,
engineering, economic and environmental factors are balanced_ 1 3 B For the
Hartsville facility, the Applicant gave preliminary consideration to forty-eight
sites. The preliminary screening process included study of maps, field reconnaissance, aerial surveys, land use and ownership assessment, consideration of
proximity to existing transmission lines, site access, proximity to population
centers; seismology, availability of cooling and makeup water and water use
compatibility, topography, flooding conditions, foundation conditions, and
proximity to significant recreational, wlldlife and cultural areas.
222. Based on engineering and economic analysis, the Applicant eliminated
forty-four of the forty-eight candidate sites. Factors that entered into this decision included proximity to the New Madrid fault belt foundation requirements,
elevation below possible maximum flood level, low plant grade, and marginal
cooling water availability. The NRC Staff agreed that the four sites warranted
detailed consideration. The four sites were Antioch (Site No. 10), Hartsville (Site
No. 14) located on the Cumberland River, Council Bend (Site No. 30), and
Rieves Bend (Site No. 36) located on the Duck River! 39
223. The seismology and meteorology of all four sites were simllar and
therefore were not considered critical items for comparison of the sites. The
dominate factors were water availability and economic cost associated with the
transmission system and site development. The average dally flow of the
Cumberland River near Hartsville and Antioch is between five to ten times
greater than the Duck River near the Councll Bend arid Reives Bend locations.
224. The Board addressed the following question to the NRC Staff and the
•
Applicant.14 0
1. Among the alternatives considered for the proposed plant, have you
considered multiple siting of the four units?
225. The Applicant testified that it considered multiple siting but did not
pursue it because a single site involved only one PSAR and ER, savings in land
use, and design effort (TR. 3555). The Applicant also considered that using the

I' 'FES §9.1.2.3.
I

"FES, Figure 9.4.

140Board Question 1 following Tr. 547.
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same design for each unit on the same site would probably speed the construction schedule (Tr. 3555). The Staff also concluded that a single site was advantageous. The reasons advanced,were: Savings would be realized with respect
to site-specific engineering and construction costs and only one environmental
assessment would be required (Tr. 3558). The amount of land required for one
two-unit site is nearly as large as that needed for a four-unit one. This is so
principally because, of exclusionary zone requirements. It also appears that the
land required for transmission line routes may be greater for a two-unit site (Tr.
3558-9). The record shows that socioeconomic impacts would probably be less
at a single site'than at multiple sites for the same number of units (Tr. 3559).
226. The Board finds that multiple siting would not be a better alternative
than the use of a single site.
227. The Board finds that the Applicant and Staff have adequately considered alternative sites.
228. The Applicant and the Staff have discussed various alternatives to the
plant systems: Heat dissipation,14 1 intake design, 142 discharge systems,143 rail
access,144 sanitary system,145 transmission line routes.146 The alternative of
no plant is not discussed because the Board has found a need for the power.
Alternative types of plants have been discussed above.
229. The Board finds that the consideration of the alternatives to, the plant
systems has been adequate.

IV. SITE SUITABIUTY
A. BACKGROUND

230. The letter requesting the issuance of a limited work authorization
(LWA) contains an itemization of the work proposed to be performed under the
LWA.147
,
231. The Board fmds that all of the proposed work is within the scope of
the activities permitted under 10 CFR §50.10(e)(I).
232. The proposed site of approximately 1,940 acres straddles the county
line between Trousdale and Smith Counties of Tennessee on the north bank of
the Cumberland River on Old Hickory Reservoir. 148 The plant will consist of
141 ER 10.1.2.8; FES 9-14, 15.
,
1HER 10.9-1 through 10.9-3; FES 9-15, 16;Tr. 2549, 2563-5,2990-1,3002.
14 !ER 10.10-1 through 10.10-4; FES 9-16;Tr. 2570,2600.
144ER 10.12-la, Olsen and Echols, after Tr. 2574.
14sER 10.6-1 through 10.6-12;FES9-17.
146ER 3•. 9-1 through 3.9-18, 10.H-I through 10.H-8; FES 4-H through ,4-14; 9-17.
14' Applicant Ex. 1.
14 • ER § 2.1; Site Suitability Report by 'the Office of Nuclear Reactor Regulation
(hereafter "Site Suitability Report''), following Tr. 1053, at 1.
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four identical boiling water reactors' of a size, type,.and design similar' to that
reviewed and approved for other nuclear power plants 'now in operation or under
construction. Each unit will have athermal output of 3,579 megawatts and a net
electrical output of 1,233 megawatts. The site evaluation was conducted fora
'maximum thermal power of 3,758 megawatts per unit 149 (Tr.9938),"
'
",

B. POPULATION, EXCLUSION AREA AND LOW POPULATION ZONE RE·
QUIREMENTS
i '
' ','
233. The boundary of the site property has been 'designated ,by the Applicant to be the boundary of the exclusion' area. Based' upon the' 1970 Census of
Population, slightly more than 12,000 persons live within 10 miles of the Hartsville site, with over 9,600 between 5 and 10 miles. The resident pbpulation is
very sparsely distributed with no community of 1,000 or more within 5 miles of
the plant. Two small towns are located between:5 and 10 miles of the plant.
,Hartsville is 5 miles to the northwest with a population of 2,243; Carthage is 10
'
miles to the southeast with a population of2,491.150 , ,( ."
234. The Applicant has selected a low population zone (LPZ) with an outer
boundary distance of 3 miles. The '1970' resident population within the low
population zone was 625' (a popUlation density of 22 persons per 'square mile)
and by 2020 is expected to be 1,085 (a population density of 38 persons per
square mile). No significant transient populations live within the LPZ. Taking
into consideration the present population and its projected growth within the
LPZ, no unusual features have been identified which would prevent the development of adequate emergency measures regarding the evacmibility:of the'low
population zone. 1S 1
235.' The nearest population center of 25,000 or more persons is Nashville,
Tennessee. The Nashville·Davidson County urban area, with a ,popUlation 'of
448,444 in 1970 is 29 miles to the west·southwest of the proposed site. This
. distance exceeds the 10 CPR Part 100 requirement that the population center
distance be more than one and one·third times the low population zone distance.
Although some future expansion of the Nashville urban area is projected, neither
this growth nor the development of any other popUlation center is expected to
occur over the lifetime of the plant at a distance' close enough to the proposed
site to affect compliance with the requirement of 10 CPR Part 100. 152 .
236. ,The Applicant, has defined the minimum.exclusion-area-ooundary
distance to be approXimately 3,600 feet (1,097 meters) measured from the
turbine building nearest' the site boundary to the' nearest'point, on the site

.

14 tTl. 4438; Site Suitability' RePort at 1. "
1"opsAR 2.1-29; Site Suitability Report at 2.
'151 PSAR§ 2.1.3:3,2.1.3.4; Site Suitability Report at 3.
II2PSAR § 2.1.3.5; Site SUitability Report at 3.
.
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boundary. 1 5 3 While this distance may be appropriate for routine effluents, loss·
of-coolant·accident effluents would not originate from this point but from the
reactor ,building. For this reason, the Staffs standard practice is to measure the
minimum-exc1usion-area-boundary distance from the edge of the reactor building. Therefore, the minimum-exclusion-area-boundary distance is approximately
4,000 feet (1,220 meters) measured from the edge of the 'reactor building
nearest the exclusion-area boundary. 1 54
237. The analysis of the radiological consequences of postulated design basis
accidents to demonstrate acceptability of the site in accordance with 10 CFR
Part 100 exposure gUidelines will be performed for an ultimate thermal power
level of 3,758 megawatts. Because the minimum-exc1usion-area distance and
low.population-zone distance are comparable with previously approved
facilities, 1 5 5 the Board finds that there is reasonable assurance that adequate
engineered safety features can be provided to satisfy the exposure guidelines of
10 CFR Part 100 for reactors of the type and size proposed for Hartsville.
238. ,The Commission's regulations require that an Applicant have the
authority to control all activities in the exclusion area during plant operation.
Title to all tracts except OHNP·7 is vested in the United States and Applicant
has full possession and custody of these tracts. l 56 The mineral rights associated
with each of the vested tracks were acquired with acquisition of title except for
certain mineral leases. These mineral leases will be obtained by Applicant
•
through purchase or condemnation. 1 5 7
, 239. The ,East Tennesse~ Nat~ral Gas Company (ETNG) owns Tr~ct
OHNP-7 andimaintains and operates a compressor station on the tract in con·
nection with a gas pipeline. Unless ETNG's operations in the exclusion area have
to be reloca,ted as a resul t of the radiological health and safety hearings before this
Board, the Applicant does not plan to purchase this tract. ETNG will have access
to the compressor station during ,construction and operation of the plant. If
necessary to assure the health and safety of the ETNG personnel, ETNG has
agreed to evacuate its personnel from the ,exclUSion area upon notification from
TVA.ISS ,
.
, 240. The exclusion area will not be traverred by any p'ublic highways or
railroads at 'the time of plant operation. 1 59 The Applicant has executed agree·
ments with both Smith and Trousdale Counties which will result in the
abandonment or relocation offsite of the several small county roads which

'PSAR §2.1.2. .
Suitability Report at 4.
J SSSite Suitability Report at 4.
J "Site Suitability Report at 4-5.
J S 'Site Suitability Report at 5.
J sa Site Suitability Report at 5.
J stpSAR § 2.1.2.1; Site Suitability Report at 6.
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presently cross the exclusion 'area. 160 A 'part of the exclusion area along the
southern boundary of the proposed site will be accessible to fisherman and
boaters. The Applicant's plant security force will control the waterway in an
emergency. Additional control procedures will be arranged with the appropriate
State agency. All activities at the visitor's center within the exclusion area
associated with this facility will be under the Applicant's control. I 6 I
241. The Board concludes that reasonable assurance exists 'that the Applicant will have the necessary authority to determine all activities within the
exclusion area, as required by 10 CFR Part 100.

C. NEARBY INDUSTRIAL, lRANSPORTATION, AND MILITARY FACIL-

mES
242; No chemical plants or other industries processing hazardous materials
are in the vicinity of the site. The closest industries are several manufacturing
plants located in the town of Hartsville, approximately 5 miles northwest of the
site. They produce wearing apparel, footwear, and other fabricated products. No
military bases or activities are in the vicinity of the site.1 6 2
243. At present, there is no barge traffic past the site. Future barge traffic is
expected to be associated with the plant and will be controlled by the Applicant.
Traffic carrying hazardous material, e.g., gasoline, exists on Tennessee State
Highway 25. The hazardous material shipments are infrequent and the distance
of the highway from the plant structures exceed 4,000 feet.
244. The Board finds that shipment of hazardous materials on the Highway
25 will not interfere with the safe operation of the plant. I 63
245. In response to the Board's interest in aircraft operations, the Staff
presented additional details at the hearing.164
246. Based on the Board Order of March 18,1976, the issue o(whether the
plant structures will need to be strengthened (hardened) against the possiQle
effects of an airplane crash, will be decided at the health and safety hearings.
The Affidavits discussed in said Order are sufficient for the Board to fmd that
the plant can be hardened.

60Site Suitability Report at 6; Applicant's Ex. 12 and 13 at Tr. 4593 and 4595.
16 I PSAR § 2.1.2.1; Site Suitability Report at 6.
162 Site Suitability Report at 7.
163 Site Suitability Report at 7.
16 4 Testimony by Herbert M. Fontecil1a, on behalf of Staff, ff. Te. 4303.

I
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247. The Board fmds that reasonable assurance exists that the site is suitable
with respect to aircraft operations.
248. The Applicant indicated that the additional cost associated with
designing and constructing plant structures to provide protection for the
postulated aircraft accident was estimated to be $90,000,000 in 1981 dollars,
not including licensing "and engineering effects and construction delays. This represents 3.6% of the cost of the plant as estimated by the Applicant.
249. A gas pipeline of the East Tennessee Natural Gas Company (ETNG)
passes through the northern part of the proposed site. The closest point of
approach of the pipeline to a safety-related plant structure is approximately
2,650 feet. The pipeline is 22 inches in diameter and carries natural gas at a
maximum pressure of 720 psig. A compressor station is located on the pipeline
approximately 3,400 feet northeast of the nearest plant structure. 16S The Staff
has not completed its evaluation of the consequences of a failure of the pipeline
on the radiological safety of the plant.166 The analyses of the pipeline performed to date by the Applicant assumed that the contents were pure methane"
and that the Applicant would have notice of any change from pure methane (Tr.
987,9934,997-8). Uncertainty exists with respect to the present composition
of the gas and whether the present composition, once determined, can be varied
without prior notice to the Applicant and the NRC Staff1 67 (Tr. 993-9,
1009-14,103341).
250. Based on the Board Order of March 18, 1976, the issue of whether the
gas pipeline should be relocated will be decided at the health and safety phase of
the hearing. The affidavits discussed in said Order are sufficient to establish the
costs of relocating the pipeline, if necessary. The Applicant indicated that the
cost of relocating the pipeline as well as the design and construction of an
associated compressor station would be $13 "million in 1981 dollars. The Staff
estimated the cost of relocating the pipeline at $7.1 million in 1981 dollars.
251. The Applicant is committed to having the pipeline relocated if it is
determined that the gas pipeline in its present location constitutes' an unacceptable risk to the safety of the plant 1 68 (Tr. 1027,3900).

Site Suitability Report at 8.
Suitability Report at 9.
16 'Board Ex. 1. "
16' Site Suitability Report at 9.
16 S

I 66 Site
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.',; . 252. The Board finds that this agreement provides a sufficient basis for
determining that the site is suitable at this time. I 6. 9
.'

D.METEOROLOGY
253. The preoperational-onsite-meteorological-measurements program,
initiated in February 1973, measures wind speed and direction and temperature
at the '33-ft and 150-ft levels. A permanent meteorological measurements program will be installed later. The Applicant has submitted twelve months of data
in accordance with the recommendations of Regulatory Guide 1.23. These data
I are reasonably representative of conditions that would be expected to occur over
'the long term! 70 Atmospheric dispersion conditions at the site are comparable
'with the median
of
,
. other sites reviewed by the Staff. I 71 The design conditions
S "Under Sections 4 and 25 of'the Tennessee Valley Authority Act of 1933,"48 Stat.
58, as amended,'U.S.C. §§831-83tdd (1970; Supp. 111,'1973), TVA Is authorized to
exercise in the name of the United States of America the right of eminent domain even if the
.owner is a public utility; United States v, Carmack, 329 U.S. 230 (1946); United Statef ex
rei. Tennessee Valley Authority v. Powelson, 319 U.S. 266 (1943) (condemnation against
'the Southern States Power Company); Rlinois Central Railroad v. Tennessee Valley
Authority, 455 F.2d '308 (6th Cir. 1971)(condemnation against railroad) (Tr. 1055-7,
4236-4239).
'
The State raised the possibility that Federai Power CommisSion (FPC) approval might be
required to move the pipeline (Tr. 4685-8). Section 7(b) of the Natural Gas Act, IS U.s.C.
§ 717f(b), does require prior FPC approval for an interstate naturai gas company to abandon
aU'
any portion of its facilities. However, cases construing language in the Interstate
Commerce Act similar to that in § 7(b) of the Natural Gas Act hold that condemnation of a
'regulated facility does not constitute an abandonment which requires the approvai of the
regulatory agency, U.S. v•. Certain 'Tracts of Land, etc. 225 F. Supp. 549 (D. Kansas
1964)(condemnation of railroad by the United States); City ofAlexandria v. Chicago. Rock
Island &: Pacific Railroad Co., 311 F.2d 7 (5th Cir. 1962)(taking of railroad by City in
satisfaction of city paving lien). These condemantion cases are consistent with holdings in
cases involving factual situations other than condemnation that an '''abandonment'' requiring regulatory agency approval must be a volitionai act 'and not due to circumstances
beyond the control of the regulated entity, Myen v. Arkansas and Ozark Railroad Corp.,
- 185 F. Supp. 36, 41 (W.D.Ark.1960)(impossibility of operation due to severe rain damage );Zim
v. Hanover Bank, 215 F.2d 63, 69 (2d Cir. 1954)(repossession of locomotives); ICC v.
Chicago, Rock Island &: Pacific Railroad, 501 F.2d 908, 911 (8th Cir. 1974)(alleged weather
conditions causing unsafe railroad bed). The Board notes that if the pipeline is to be moved
as a result of voluntary agreement between the Applicant and ETNG, no apparent problem
in obtaining FPC approvai for the abandonment of the old facilities and construction of new
facilities exists. In a recent FPC decision directly in point, the FPC had no difficulty
summarily approving the relocation of a gas pipeline necessitated by construction of a dam
by the U.S. Army Corps of Engineers where the gas company. was reimbursed for all
reasonable costs ofrelocating Its facilities, North Penn Gas Co., Docket No. CP 75-208, FPC
"Findings and Order After Statutory Hearing Permitting and Approving Abandonment and
Granting Certificate of Public Convenience and Necessity" (June 4,1975).
I ?OSlte Suitability Report at 10-11.
'

or
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for the proposed plant .are consis~ent with the Staffs design basis .tornado
characteristics in Region I (which includes the site) given,in RegulatoryGuide
1.76.1 7~
'.,.
254. The Board finds that no meteorological characteristics. are known that
.would preclude acceptability of the site for nuclear reactors of the siZe and type
. .
. . ..'
.
proposed:
E.HYDROLOGY
255. Old Hickory Reservoir will provide makeup water for the natur;U-draft
.cooling towers, and for the emergency cooling water spray ponds. While operations of upstream dams and Old Hickory Dam at tirries have caused reserVe flow
in the reservoir at the site, the Staff and the Applicant agree that there is
sufficient storage for an operational water supply. A :backup 30-day shutdown
and cooldown water supply independent of the river .will be provided in the
spray pO,nds to insure an adequat€! water ,supply fot safety-related purPoses.17 3
256 ..The potential for flooding of the site from several sources has been
c'onsidered by'the Applicant and independently by the Staff174 (T,r.4454-75).
The design basis flood level in the Cumberland River is estimated to be 533 feet
at the site with an additional 7.4 feet caused by setup and runup from windwave action 175 as the res~1t of assuming simultaneous, instantaneous complete
failures of upstream dams at the peak level of the standard project flood 1 76 (Tr.
4459). The Staff arid the Applicant agree that the plant grade. of 545 feet will
adequately protect the safety-related facilities. from, flooding from this
source l77 (Tr. 1284).
.
" 257. In response to the Board's query, the Staff and Applicant provided the
basis for assuming that the simultaneous failure of all upstream. dams is the
controlling event rather than a sequential or "domino'~ failure mode: As discussed by the Staff and Applicant l78 (Tr. 4453-75), the domino failure might
be the worse case if all dams were in series (~ong the same continuous stream)
and if the dams were of sufficient size Such that the failure of one would cause
.
,

J.'

Site Suitability Report at 10; Section 2.6 of the FES.
.~' l'
1 72 Site Suitability Report at 11.
..
173 Site Suitability Report at 11; Testimony of Ronald G. Domer following Tr. 821 at
5-6 (hereafter Domer).
1 74 Testimony of Donald W. Newton following Tr. 821 (hereafter Newton); Domer at
4-5; Applicant's Ex. 9; Site Suitability Report at 12.
I7SNewton at 4; Testimony of Harrey E. P. Krug, following Tr. 4477 at 4.(hereafter
" .' ,
Krug).
1 "Newton at 4; Domer at 4; Krug at 2.
1 "Site Suitability Report at 12;Krug at 4.
171 Applicant's Ex. 9.
. '. ;
171
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'the failure of the next downstream dam with increasing flood severity 1 79 (Tr.
4478).·For the Hartsville site the domino mode is not the worse case because the
major dams (in terms of their ability to cause high levels at the site) are not in
series with each other l80 (Tr.4478).
258. The safety-related structures, systems, and equipment associated with
the nuclear plant, e.g., reactor, auxiliary, fuel, control, diesel generator, radwaste
building, ESW pumping station and electrical equipment structure, and the diesel
generator fuel oil storage tanks, will be designed to remain dry and to withstand
the consequences of the design basis flood. Other plant areas, such as the turbine.
building ana switchyard, would be flooded during this extremely remote event.
All equii)JJi~nt essential to the safe shutdown of the plant will be contained
.
within the dry structures, including the onsite power supply. 1 8 1
259. The Board finds that the controlling event is the instantaneous failure
of upstream' dams and that the plant grade will adequately protect the safetyrelated f~cilities from flooding from potential dam failures.
260. The site drainage system, including the roofs of safety-related buildings, will"be designed such that the local probable maximum precipitation (PMP)
will not constitute a threat to safety-related facilities. Most access openings to
safety-related facilities will be sufficiently apove plant grade as to he unaffected
by the PMP. For those which are at or close to plant grade, the Applicant
purposes to grade the site to insure that PMP runoff cannot enter these openings.
261. The Board finds that this design is acceptable for protection of the
plant from local flooding.
262.' Groundwater in the site vicinity occurs in the shaley limestone bedrock, which ranges from 5 to 90 feet below ground surface. As shown by
groundwater contours, movement of groundwater from the plant will be towards
Old Hickory Reservoir and only under land owned by the Applicant 1 82 (Tr.
3858-66). Therefore, no offsite wells can be affected by a spill of contaminants
onto the ground. The 'closest water intake in the Cumberland River is 6.4 miles
downstream. A spill of contaminant into the river will be diluted to the extent
that no unacceptable effects will occur through the usage of this water
intake. 1 83
263. The Board finds that no hydrological characteristics are known which
would preclude acceptability of the site for nuclear reactors of the size and type
proposed.

"Krug at 3, fr. Tr. 4477.
0Krug at 34.
I I I Domer at 4 ffTr. 821.
112 Site Suitability Report at 12-13.
lIS Site Suitability Report at 13; Testimony orWilliam M. Hewitt following 'fr. 4404.
I
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F.GEOLOGY
264. The Hartsville site is located on the northeast flank of .the Nashville
Basin Section of the Interior Low Plateaus Physiographic Province. The major
feature of the geologic structure in the Nashville Basin region is the Nashville
Dome, a broad elliptical flexure whose axis trends N300E that developed in the
Paleozoic age. The immediate site area is underlain by sedimentary rock unit of
Ordovician and Cambrian age. Those units at the surface, are the Hermitage
formation, an argillaceous limestone, and the Carters limestone. These limestone
units have experienced some solutioning, but this effect has been miniinilt in the
.,
' ,,'
immediate site area. I 84
265. Sufficient exploration drilling has been or can be done to ensure the
identification of any Karstic solution zones which might present a hazard to the
plants. I 8 5 The adequacy of the Applicant's specific drilling identification program will be evaluated by the Staff in the Safety Evaluation Report and
presented before the Board prior to approval of any safety-related construction.
Any such zones will be treated by g~outing and/or excavating solution zones and
backfilling with concrete! 86 .
'
266. The nearest mapped fault, located 36 miles west of the Hartsville site,
has a mapped length of four miles, and exhibits less than 50 feet of displacement. Latest movement along this ~nd other similar structures iD the region
occurred no later than early Cretaceous, 140 million years ago. ?-'he Beech Grove
lineament, a 90-mile lineament which was discovered 10. miles east of the
proposed site utilizing LANDSAT (formerly.ERTS) imagery, is currently undergoing extensive evaluation by the Applicant. Early investigations by, the U. S.
Geological Survey, Groundwater Branch, indicate that 'anomalous groundwater
conditions, faulting, solutioning and mineralization, may be associated with this
feature. Current belief is that this lineament is evident due to the alignment of
seven stream drainage systems and could be a zone of ancient (400 million years
ago) faulting. Such a basement feature could have developed during regional
uplift and formation of the Nashville Dome during'the Paleozoic Age! 8 7
, 267. ,The Stafrs present position, based on its review to date, with regard to
the Beech Grove lineament is that it is probably related to a deep-seated fault in
the basement rock of the Nashville Dome of Tennessee. Although no surface
faulting can be specifically associated with this lineament after an extensive
evaluation, the possibility of undetected faulting along it still exists. However,

184 Site Suitability Report at 13; Testimony 'of RobertW. Allen following Tr. 821
(hereafter Allen).
1 a 5 Site Suitability Report at 14.
186 Site Suitability Report at 14.
1 a 'Site Suitability Report at 14.
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the Staffs review to date indicates that, even if this lineament is assumed to be a
fault, it ~annot be considered a capable fault (Tr. 1222-26, 12534).
268; Applicant's geologist testified that the lineament, even if assumed to be
a fault, was not a capable fault (fr. 94546, 4486) and was geologically oldabout 400 million' years old (Tr. 4486, 4492).' ;
, 269. The Board finds that the lineamerit exhibits none of the' characteristics
normally, associa'ted with capable faults; is geoloiically old within the meaning of
10 CFRPart '100, Appendix A, §III(g); and assuming an ancient basement fault
exists, that fault is 'not, a' capable fault within the definition of a capable fault in
10 CFR Part 100, Appimilix A, §I1I(g).
'
270. During exploration drilling in the site vicinity, two so-called "collapse
structures" were encouritered:' one a quarter mile south' of the site and the other
appioxilnately one and lone'-haif miles south. These features are about 350 feet
in diameter' and
,to be steep-sided pipes containing healed, brecciated
materiaL; The origin' of these structures is believed' to be related to paleokarst
solution cavity "developinentin the Knox Group. ·The youngest formation' involved in the collapse structure nearest the site is the Fort Payne Limestone of
Mississippi Age (320 million years ago). Evidence exists that this formation was
dropped vertically 'in the structure, and therefore had to be present over this
location at the time of tlie' collapse. Erosion has removed the Fort Payne limestone froin the 'site area and evidence indicates that 25 miles of retreat has taken
place 'in the last 100 f!iillio'n years, an average of one mile every four million
years. An' estimated' minimUm age of the formation of the collapse is 5.2 million
years. Borings in these structures indicate' that healing is complete and no
topographic expression indicates' their presence. Two deep holes (850 feet deep)
were' diilled in the center of the'location of each re'actor building. These holes
bottomed in the Knox Group and, showed no evidence Of solutioning' or
collapse. lss :
' "~ , '
,

'appear

271. Although' several' ilriomillous geologic occtirences exist in the area, the
geologic conditions of 'this site 'are reasonably well understood. The bedrock
structure in the site area is not complex. ls 9
:,
' '
,
, ',272~ The Board finds that the' site has ito apparent geologic problems not
amenable to engUleering"solutions and is; therefore, suitable for tlielocation of
nuclear power plants.
' ,'
.;
,

"

G. SEISMOLOGY
273. The Hartsville site is located in the Central Stable Region tectonic
province.1 ~~, This region extends from Canada on the north to the Coastal Plain
'USite Suitability Report at 16-17.
Suitability Report at 17.
I 90Allen at 6; Staff Report at 17.,
I '9 Site
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overlap on the south, and from the Appalachian fold belt on the east to the
Mississippi Embayment on the west. Earthquake induced accelerations at the site
are determined by assuming that the largest historic earthquake in the region or
province occurred adjacent to the site and then attenuating the largest known
earthquake in adjoining, provinces or regions from the nearest point iri their
boundary to the site.
. '
274. The Staff testified that no historical earthquake activity was reported
,within 20 miles of the site, and the largest earthquake within approximately 100
miles had an epicentral intensity of MM VI. In the Central Stable Region both
the Applicant and Staff reported that the largest known event was the Anna,
Ohio earthquake of March 8, 1937 which had an intensity ofMM vn.vm.19I
275. For design purposes, the Applicant assumed that the Anna, Ohio earth·
quake of 1937 would accur adjacent to the site.192 The Applicant also assumed
that an MM X·XII event equivalent, to the New Madrid. earthquakes of
1811·1812 would occur 110 miles west of the site along the boundary of the
New Madrid faulted belt and would be attenuated to the site.
276. The Applicant's witness testified that detailed studies of the New
Madrid 1811·1812 earthquakes were conducted to determine the eastern
boundary of the tectonic province in which the New Madrid earthquakes could
recur and the attenuation characteristics of the earthquakes. Their,interpretation
~esulted in an MM VIII intensity at the site for design purposes. 19 ~ The Staff
testified that the postulated New Madrid earthquake would be expected to
produce an intensity MM VIII·IX at the site and that the postulated New Madrid
earthquake is almost exactly the same'distance (110 miles) from the site as the
New Madrid earthquake postu1~ted for the Clinton Power Station. The Staff
concluded 'that, as with the Clinton Power Station, the postulated New Madrid
earthquake poses' no problem which cannot be recitified by using established
engineering practice. 1 9 4 '
,
277. The Board finds that no seismolOgical conditions exist which would
preclude construction of nuclear power units at the Hartsville site.
H. FOuNDATIONS
278. The Hartsville site topography is gently rolling and a peripheral scatter
of hills extends 200 to 300 feet above plant grade. The Applicant purposes to
construct two dual·unit nuclear plants, one on each site of a natural drainage
feature which empties into Old Hickory Lake, a man-made impoundment on the

Allen at 6; Site Suitability Report at 17.
Allen at 6.
193 Allen at 7.
1 t . Site Suitability at 17.
1t 1
1 t2
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Cumberland River. Plant grade is set at approximately 100 feet above normal
pool level for Old Hickory Lake. 19 5
279. Overburden in the itlunediate plant site area averages about 10 to 12
feet in thickness and consists of residual silts arid clays. Bedrock consists of
limestone. The top ~O to 40 feet is the Hermitage formation which is thinly
beeded argillaceous limestone containing shale and weathered partings. Underlying the Hermitage is the Carters formation which consists of thick-bedded
fme-grained limestone. The groundwater table is generally near the rockburden
interface in the phint site area" 9 6
280. Exploration work completed has revealed that solution cavities are
present in the limestone bedrock. However, they are generally confined to that
zone of 'rock lying above a meta bentonite seam which rests at about 30 feet
below the Hermitage-Carters contact surface. ,The meta bentonite'seam is one to
several feet in thickness and is believed to have acted as an impermeable barrier
protecting the limestone below from the percolation and downward movement
of groundwater during solutioning periods. Although solution in the immediate
plant areas is not expected to be extensive, an investigation and treatment program will be comple,ted to assure a satisfactory foundation for the proposed
nuclear power plant. The actual excavation for the foundation is intended to be
exploratory -and therefore foundation investigations will be carried out continuously during and after the excavation phase. Karstic solution zones which
might present a hazard to the plants will be treated by grouting and/or excavating solution zones and backfilling with concrete. 1 97
281. Most Category I structures will be founded on limestone bedrock or on
engineered 'free-draining crushed stone fill extending to bedrock. Presently,
Applicant proposes that the Essential Service Water (ESW), electrical equipment
structures and the Plant B diesel generator fuel storage tanks be founded on
Category I compacted earth fill. Settlements under these structures are expected
to be acceptable; however, these assumptions are to be verified by additional
field and laboratory tests. In the event'the earth fill is deemed unsuitable for
supporting these structures, free.draining crushed stone will be used in its
place. 198
282. Four ESW spray ponds will be constructed between the two proposed
power plants. An earth·bench fill will be constructed across the drainage feature.
The four spray ponds will then be excavated into the bench fill. Portions of the
pond excavation on the upstream end of the bench fill will extent below the
limits of the fill into the original undisturbed soil and into bedrock. Each of the

Report at 18.
Site Suitability Report at 18.
,
I " Allen at S-6; Site Suitability Report at 18·19.
19. Domer at 6; Site Suitability Report at 19.
I
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four spray ponds will be lined with a 10-foot thick clay blanket consisting of the
more impervious and plastic materials available from required excavation and
borrow sources_ A rock fill with nIter and rainage transitions, placed on bedrock,
will be used to form a downstream supporting shell to stabilize the spray-pond
bench fill.! 99 Test rills will be constructed so that the design of the rock fill
section may be completed. In addition, the spray ponds will be filled a year or
two prior to plant operation so that the leakage of the spray ponds may be
monitored? 00
'
.
281. The Board finds that adequate engineering solutions exist for the site·
to be suitable for foundations for nuclear power plants of the size and type
.
.
proposed.
.
I. BOARD FINDINGS ON SITE SUITABIUTY
284. The Board finds that there is reasonable assurance that the proposed
site is a suitable location for the four nuclear power reactors of the general size
and type proposed from the standpoint of radiological health and safety considerations under the Atomic Energy Act and the rules and· regulations
promulgated by the Nuclear Regulatory Commission pursuan~ thereto.

v. COMPLIANCE WITH mE NATIONAL ENVIRONMENTAL
POLICY ACT AND 10 CFR PART 51
A. BOARD'S NEPA RESPONSIBIUTY
285. Pursuant to the Notice of Hearing201 and 10 CFR Part 51, this Board
must determine whether the requirements of Section 102(2)(A), (C), and (D)
[now (E)] of NEPA and of 10 CFR Part 51 have been complied with in the
proceeding; independently consider the final balance among conflicting factors
contained in the record of the proceeding with a view to determining the
appropriate action to be taken; and after weighing the environmental, economic,
technical, and other benefits against environmental costs, and conSidering avail·
able alternatives, determine whether the construction permits or limited work
authorization should be issued, denied, or appropriately conditioned to protect
environmental values.
B. ENVIRONMENTAL REPORT AND FINAL ENVIRONMENTAL STATE-

MENT

286. In accordance with 10 CFR Part 51, the Applicant submitted its Envi·
1 99 Domer

at 6.

2 OOSite Suitability Report
201 39 Fed. Reg. 38013.

at 19.
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ronmental Report.202 The Application and ER were docketed on September
13, 1974. Notice of Receipt of Application for Construction Permits and
Facility'Licenses and Availability of Environmental Report was published at 39
Fed. Reg. 38014 on October 25, 1974.
,
,
, '287. The Staff prepared a Draft Environmental Statement (DES) which was
issued on December 30, 1974. Copies of the DES, with requests for comment,
were sent to appropriate Federal, State, and local agencies; A Notice of Availability of the DES was published on January 3, 1975,203 and provided that
interested persons could, on or before February 18:1975, submit comments on
the ER and the DES for consideration by the Commission. The notice further
stated that Federal and State agencies were being provided with copies of the ER
and DES, and that any comments from these agencies would be made available
for public inspection.
:, 288. After receipt and consideration of comments on the DES, the Staff
prepared a Final Environmental Statement (FES).204 The FES includes a discussion of comments received on the DES. The FES concludes, after weighing
the environmental, economic, technical, and other benefits of the facility against
environmental and other costs, and considering available alternatives, that the
construction permits for the plants, subject to certain conditions for the protection of the environment, should be issued. Notice of Availability of the FES was
issued on June 23,1975.205
289. The Board received evidence which addressed the impact of the proposed plant on the environment. Some of these impacts we discussed earlier in
this decision under contested issues. The remaining impacts are discussed below
in two categories; those associated with construction of the proposed plant and
,
those associated with its operation;
,C. IMPACTS OF CONSTRUCTION
290. The impacts of construction of the proposed plants are discussed under
the categories of terrestrial and aquatic ecology, radiological impacts, and transportation facilities, infra. Historic resources, socioeconomic and transmission
line cons'truction impacts were discussed under the earlier section on contested
issues.
,t

1. Terrestrial Ecology .

291. The site is located in a r,elatively sparsely populated area approximately
202 Applicant Ex. 2.
2Os40 Fed. Reg. 824.
2 04 Staff Ex. 1.
20 '40 Fed. Reg. 27305.
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40 miles northeast of Nashville, Tennessee at Cumberland River Mile 285. About
300 to 350 acres of the 1,940·acre site will actually be utilized.for the plant and
'related facilities?06 Another 350 to 400 acres 'of land 'will be temporarily
disturbed for construction facilities and borrow areas. Of the 750 acres on site
that will be disturbed for permanent and temporary construction, only 25 acres
are wooded {about 3 percent of the disturbed land area and 12.6 percent of the
site's forest)?06a
'
,'
292. The Board finds that the removal of this forest will not constitute a
significant impact to forest resources of the region; ,
293. In the recent past the site" has been used primarily for agricultural
purposes, mostly for pasture land and hay production with some row crops ..
294. The Board finds that the removal of this land from agricultural
purposes for the life of the plant will no~ represent a significant impact to the
food production resources of the State or the Nation.
'
,
295. A rare plant species, the marbleseed, has been located'in severallocations on the site.206b The Applicant is committed to exclude all construction
activities from these areas.206C Thus,
Significant impacts to that species
'
should occur due to plant construction.
296. Some minimal adverse impacts on terrestrial fauna on the site will be
caused'by clearing and construction activities? °7 However, the Board fmds that
these effects should be temporary and will utlimately result in no impacts.,

no

2. Aquatic Ecology
297. Some adverse impacts on the aquatic ecology of the Cumberland River
will be caused by onsite erosion and dredging activites. These effects will be
restricted to the aquatic system in the vicinity of the construction zone and will
probably be observed as a reduction in primary productivity and a displacement
'of the' tenthic and piscine communities? 0 8 The Staff concluded that the
implementation of Applicant's proposed impact limiting construction procedures should assure that all portions of the aquatic ecosystem will'recover
from these impacts. 209
,
298. At the Prehearlng Conference (October 14, 1975) the Board iriquired
as to the status of Environmental Protection Agency regulations issued October
"
8, 1974, entitled "Subpart D-Area Runoff Subcategory":2l 0
206ER §2.1.
2b68FES §4.3.t:l.
206bFES §4.3.1.1.
206CFES §4.3.1.1.
2 ° 'ER §4.1.1.2; FES §4.3.l.2.
2°'FES §4.3.2.1.
2O'FES §4.3.2.1.
2 I °Following Tr. 547.
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~·5.

What is the current status of the matter relating to whether Section 423
Subpart D (40 CFR 423, Subpart D) of EPA's regulations (Area Runoff
Category) applies to plants other than operating plants (FES Section
5.3.3.2)1 (Applicant and Staff)."

. 299. The Applicant stated that uncertainty as to the applicability of these
regulations existed (Tr. 2967) and that the regulations were not being applied
consistently among various EPA regions (Tr. 2968). Applicant could meet the
requirement of 50 mg/1 effluent limitation (on total suspended solids, Tr. 2972)
during construction (Tr. 2969) at a capital cost of $4.5 million, and an annual
cost of $868,000 (Tr. 2971). The Applicant described its plans for the control of
construction runoff in the event that the EPA regulation is found not to
apply21 I (Tr. 2975). The Staff aclqlOwledged the uncertainty with respect to
the applicability of the runoff regulation (Tr. 3678). The Staff was satisfied that
the Applicant's proposed practices with respect to control of construction run·
-off were environmentally acceptable.212 The Staffs estimated costs were 2.7
million dollars capital costs and $30,000 per year operating and maintenance
costs (Tr. 3682). These estimates are lower than those made by the Applicant.
300. The Board fmds that runofffrom construction activities as the facility
is presently designed will be environmentally acceptable in light of required
monitoring programs. The Board further finds that if the Applicant is required
by EPA_to meet the effluent limitations set forth in 40 CFR 423.40 et seq.
(Area Runoff Subcategory), it will not cause the costs to exceed the benefits of
the plant.
.
3. Radiological Impacts
301. During the period between the startup of Unit 1 and the completion of
the plant, construction personnel working on other units, 2, 3 and 4, will be
_subject to radiation exposure from any operating .unit. The Applicant has
estimated that the maximum individual dose rate to a construction worker will
not exceed 30 millirem per year. The total dose to construction workers is
estimated to be less than 50 man·rem per plant and 100 man·rem for the site.
302. The Board fmds these estimates to be reasonable and this impact to be
insignificant.
4. Transportation Facilities
303. Providing adequate site access will require the relocation of the existing
county road that connects River Road with State Highway 25. The relocated
211 ER

§4.1.2.1.
§4.3.2.1 and 4.3.3.

212FES
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road will be approximately 1.6 miles in length and will require approximately 17
acres of land for construction. This area has been examined by biologists and no
.
unique nor sensitive habitat was observed.
304. The Board finds that the relocation of this road results in no Significant
adverse impacts.
305. The Applicant proposes to build rail·barge transfer facilities at the
plant so that rail carS can be ferried up the Cumberland River (about 43 miles)
from the Gallatin Steam Plant. The rail.barge facilities onsite will consist of a
250 by 40 foot barge slip with cells, a 170 foot articulated bridge that can be
locked in place for transferring loads bet~een the barge and the 0.9 mile track
extension from the barge slip to the plant yard tracks.213 A conventional
150·by-70 foot barge slip will be constructed adjacent to and upstream of the
rail·barge facilities for handling heavy shipments that come by barge but not rail
car. Similar rail·barge facilities will be provided' at the Gallatin Steam Plant site
on land already owned by the Applicant.2 14 The dredging of the barge slips at
two separate locations (Gallatin and Hartsville) will result in temporary increase
in river turbidity and sedimentation. The impact will not be Significant and will
not permanently alter the general preconstruction condition of the. waterway.llS
306. During construction apprOximately 2200 rail cars will be brought to
the site by barges over about a five year period. Thus, assuming only one car per
barge, the maximum number of barges per year would be approximately 500216
(rr. 4540). Since present traffic on the Old Hickory Reservoir between Gallatin
Steam Plant and the Hartsville site is minimal, the Staff anticipates that the
operation of the rail·barge system will result in observable environmental
impacts especially during plant construction? I 7 Such impacts would be those
normally expected due to the navigational use of a river waterway: Some
disruption of water fowl population inhabiting the affected areas is expected.
307. The Board finds that no significant adverse impacts will result from the
operation of the rail·barge system and that said system is environmentally and
economically more advantageous than the originally proposed rail-only system.
S. Construction Impact Miti~tion .
308. The Board finds that the measures and controls of the Applicant and
those conditions stated in Section 4.5.2 of the FES (as amended herein)
adequately mitigate the adverse environmental effects of construction.
21 SER 4.1-9; Staff supplemental testimony on Rail·Barge Facilities following Tr. 2574
at 1 (hereafter Echols-Glsen).
2I4ER 4.1-10; Echols-Glsen at 1.
2 I 5 Echols-Gisen at 3.
216 Echols-Glsen at 3.
2l'Echols-Glsen at 4-5.
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D. IMPAcrs OF PLANT OPERATION

The impacts of operation of the proposed plant are 'discussed under the
categories of land and water use, operation of the heat dissipation system,
postulated accidents, radiological releases, intake structure, fish kill, employment, and compliance with water quality criteria and, effluent limitations.
Certain water quality impacts associated with operation of the plants are dis,I
cussed under contested issues, supra.
, 1. Land Use
310. The 1,940-acre plant site will be converted from agricultural to industrial use. About,7,800 acres will be used for transmission line rights-of-way.
Approximately 2300 acres of the proposed rights-of-way are forested and will
have to be cleared and regrowth of trees prevented.21 8

: 2. Water Use
-

,

311. The plant will consume, through evaporation, approximately 115 cfs
or approximately 0.7 percent of the average flow of the Cumberland River past
the plant site.21 9 This will not interfere with existing water use.
3. Operation of Heat D~ipation System
, 312. Blowdown from the cooling towers will be discharged through a multiport diffuser into the Cumberland River. During low river flows the blowdown
will be discharged to a holding pond which will enable the plant to operate at
full power without violating the applicable thermal water quality standards.2,2~
313. Each cooling tower will release about 22,500 pounds of drift per hour,
containing about 224 mg/1 of solids (about 484 pounds/day).221 The vapor
plume from the cooling towers will be a visual impact and may have a minor
effect on local meteorology. The visibility of the plume offsite is dependent on
ambient atmospheric conditions? 2 2 Some fowng may also occur along the
river due to the temperature difference between the blowdown and the air;
however,'such fogging is expected to be infrequent and of negligible impaci.223
, , 314. The :Board finds that no significant adverse impact will occur from
operation of the heat dissipation system.
,

,

IFES §S-l, §S.1.2, § 3.8; §4.1.2; ER § 3.9.
21'FES §S-2.
22°ER §S.1.
221 FES §S.3.2.1.
222ER §S.1.6.

21
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•4. Postulated Accidents
315. The probability and spectrum of accidents that could occur at the
plant induding associated fission product releases have been analyzed as to
potential environmental effects by the Staff and Applicant.224 This analysis
used the standard accident assumptions and guidance issued as a proposed
amendment to Appendix D to 10 CFR Part 50 by the Commission on December
1;1971".225
316. The Board addressed the following question to the Staff and the Applicant: 226
"6. With respect to the consideration of the environmental' impact of
, postulated accidents which specific parts of the Applicant's environmental
'monitoring program and/or additional monitoring (which presumably could
be 'initiated subsequent fo a liquid release accident) would detect the
presence of nidioactivity in the environment in a timely manner such that
remedial action could be taken, if necessary, to limit exposure from other
potential pathways to man? (FES: Table'7.2, Class 3.3, and Footnote a; and
Appendix A·12 under Additional Comments)(Applicant and Staff)."
,

:1

•

317. The Applicant testified that if higher than normal concentrations 'of
radioactivity in liqUid form are released to the environment, tile monitor located
in the release line 'will automatically close' (Tr. 2832). A well located in :the
critical path is sampled weekly to detect liqUid which has reached the ground·
water as a result of the rupture of a tank (Tr. 2833). '
318. The Staff prepared testunony (Tr. 2936) also stated that the radiation
monitor will automatically terminate any release if the concentration of radioactive material in the effluent exce'eds'a predetermined leve1.227 The 78,000
gallon, low-conductivity-waste tank has the potential for the highest release of
radionuclides to an unrestricted water supply. Analysis of the release resulting
from the rupture of this tank reveals that the concentration in unrestricted areas
would be a small fraction of the limits of 10 CFR Part 20.228
319. The Board finds that 'the monitoring program would detect the
presence of radioactivity in the enviroiunent in a timely manner so that
appropriate remedial action can be taken, if necessary.

223FES §5.3.2.2.
2 24FES §7;ER §7.
22'36 Fed. Reg. 22851.
2 U Board Question 6 following Tr. 547.
22' Staff Response to Board Question 6 at 2 following Tr. 2936.
2 21 Staff Response to Board Question 6 at 2 following Tr. 2936; Affidavit ofWilliarn M.
Hewitt Concerning Postulated Liquid Tank Ruptures following Tr. 4404.
. "
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320. The Board also addressed the following question to the Applicant and
the Staff: 229
"7. With respect to ER Table 7.1.2 and FES Table 7.2 which waste gas
storage tank release has been analyzed under accident Class 3.21 (Applicant
and Staro"
,

.

Applicant's witness stated that waste gas storage tank is a term that is more
accurately applied to pressurized water reactors and that the release that had
been analyz~d by the Applicant was from the charcoal delay beds in the off-gas
system (Tr. 2833 and 2858).
321. Two affidavits of a Staff witness stated that the accident analyzed for
Class 3.2 was failure of a rupture disc in an off·gas delay line followed by a
one·hour delay in isolating the steam jet-air ejector.230 .The Board addressed
further questions with respect to Staff Exhibit 4A (Tr. 2954). The Staff
responded that the reported times to isolate the steam jet-air ejector have ,varied
from zero to more than 40 minutes, and some releases have been reported to
occur over a period of 2 hours. Therefore, a period of one hour to isolate the
steam jet-air ejector in the affected line is reasonable.2 31
322. The Staff further indicated that the assumption of a 30-minute delay
line rather than a 10-minute delay line was somewhat conservative and demonstrated that the differences in calculated doses were extremely small for both the
estimated fraction of the 10 CFR Part 20 limit at the site boundary and the
estimated doses to population in a 50-mile radius? 32
.
.
323. The Board fmds that the Applicant and Staff have made appropriate
analyses under accident Class 3;2 and that the results indicate that the environmental risks due to postulated radiological accidents at the plant are less than
the 10 CFR Part 20 limits and are acceptable.
5. Radiological Releases
324. On April 30, 1975, the Nuclear Regulatory Commission adopted a new
Appendix I to Part 50 establishing numerical guidelines for design objectives
and limiting, conditions for operation to meet the criterion "as low as
practicable" for radioactive material in light water cooled nuclear power reactor
effluents, and adopted a new Appendix I to 10 CFR Part 50 establishing certain
numerical guides.2 3 3
• "Board Question 7 following Tr. 547.
Staff Ex. 4A.
• S I Staff Ex. 6.
23. Staff Ex. 6.
Numerical Guides for Design Objectives and Limiting Conditions for Operation to
Meet the Criterion "As Low As Practicable" for Radioactive Material in Light-Water Cooled
Nuclear Power Reactor Emuents," CLI-7S-S, NRCI-7S/4, 277.
23

°

•3'
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325. The Staff presented testimony by a panel of three witnesses showing
the potential upper bound effect of Appendix I on the environmental assessment
of radiological impacts and the NEPA cost-benefit analysis? 34 The Staff is
presently reassessing its models used for estimating radiological'releases and
doses to reflect the Commission's direction that such models should reflect the
best available evidence and should not substantially underestimate actual exposures. The reassessments will be completed in connection with the radiological
health and safety hearing235 and will iriclude im evaluation 'of maximum individual radiological exposure, which will be controlled by the requirements of
Appendix 1.2 36
.
326. In the interim, the Staff has estimated the effect of using the newer
data and the broader consideration of population dose required by Appendix I
on the population dose estimates previously given in the FES. For this purpose,
the Staff performed certain calculations which result in an upper bound assessment or' the potential radiological impacts from normal operation of the
plant.237 , 238 The upper bound dose estimates are based on revised estimated
releases based on current operating data applicable to the' radwaste systems
proposed for the plant.239 The release values used in the Stafrs interim dose
calculations are not anticipated to differ Significantly from the values for the
final assessment. In any event, the Stafrs calculation of upper bound dose
estimates includes sufficient conservatism to account for any variation that
might occur in the Stafrs final calculation of radiological releases.24 0
327. Because changes to the Applicant's radwaste sYstem could adversely
affect an assessment of potential changes in 'radiological erivironmental imp'act
after compliance with Appendix I, the Applicant confmried that it does not
intend, in connection with its application for construction permits; to modify or
remove any part of the radwaste treatment systems and equipment presently
described in its Preliminary Safety Analysis Report?41
328. The Stafrs interim assessment is based on the most current operating
data available and includes broader consideration 'of the popUlation dose (manI

.

.

..

4
23 Testimony of Dr. F. S. Echols (adopting Affidavit of B. J. Youngblood) following
Tr. 2879 (hereafter Echols); Testimony ofWiIliam M. Hewitt, following Tr. 2880 (hereafter
Hewitt); Testimony of Dr. Jacob Kastner, following Tr. 2883 (hereafter Kastner). In addition Mr. Hewitt and Dr. Kastner presented additional direct written testimony on the
subject, in response to Board questions 4,8,9, and 10 which served to clarify aspects of the
Stafrs upper bound testimony (following Ti. 288S).
2 ' S Echols at 2.
2" Echols at 3.
2 "Hewitt, Table 1.
2' 'Kastner at 3 as corrected at Tr. 2899.
2 "Kastner at 3.
24 0Hewitt at 3.
241 Echols at 4~
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,rem) impact by inclusion of the thyroid man-rem dose as required by Appendix
1. In ,addition, Carbo~-14 and particulates have been included in the Staffs
interim assessment.24 2
'
329. The, following are the revised estimates of radioactive effluent release
243
ratesfor,theplant:
, ,."
.'
~.

!

.

.

.

'

,

.

CALCULATIONS OF RADIOACTIVE MATERIALS IN TOTAL
EFFLUENTS RELEASED FROM THE PLANT

Curies :
. !'

,

.

, :'

"

'

per year
16,000
260

I

Noble Gases"

'~Tritium

,N"

38

.. ' " Carbon-14 I ,
'
'Radioiodines and otlier nuclides

.. ;

10

~

The upP,er bound ,estimate of popul~tion dos.e' to the general public due' to
effluents from the facility is 120 man-rem to the total body and 620 man-rem to'
, "244
'
the thyrOId.
:! ,"
,
' " "
,,
,330. As indicated in the Staff testimony, these upper bound estimates show
the radiological impact is larger than that contained in the FES. The portion of
the' NEPA cost·benefit balance associated with radiological releases from the
facility.is controlled'by the Commission's interim value of $1,000 per total body
in~n-rem ,and/o~' thyroid ,man·rem annualized cost as established in the rulemaking decision. 'Applying the ,Commission's value to the upper bound assessment of approxnnately 740 man·rem ,and thyroid man·rem, the overall cost is
less than $740,000 per year. "
..
,
33 L The Board finds that ,this, increase does not significantly affect the
~esults of the ov~raU cost-benefit analysis of the plant. 24 ,s
,
" ,332 ..With respect to maximum individual radiological exposure, on the basis
of i~fo~ation prese'ntiy available' on the technology to reduce radioactive
effluent releases, the plant can be designed to meet the requirements of
Appendix 1.246 In the'event the detailed assessment to determine compliance
I

•

•

~

~

,~"

: ;

:

- " I,

•

' .

,

•

•

i ..

242Echolsat4.
243 Kastner at 3; Echols at 4 as corrected at Tr. 2899.
2UKastner at 4; Echols at 5.
24 'Echols at 6; Kastner at 4. It should be further noted that the Staff's estimate is based
on the dose to the entire United States population, whereas Appendix I requires that the
analysis take into account the population within SO miles of the facility, which would
reduce the $740,000 estimate (Tr. 2904-6).
:1
24' Hewitt at 2.
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with ,Appendix I shows a need for any additional equipment, the cost of any
additional equipment required would be insignificant in terms of the overall cost
of the facility-less than about 4'million dollars or less than one percent of the
levelized annual cost of the facility,2 47 The addition of equipment to reduce the
release of radioaciive effluent would in tum reduce the upper bound' radiological
impact costs estimated above.248
333. The Board fmds those potential costs are not large enough to cause the
cost of the nuclear plant to exceed the cost of the alternate plants and therefore
are not significant.
, , 334. In this Partial Initial.Decision, the Board does not have to address the
question of whether the specific design complies with Appendix I. That determination will be made by this Board at. the radiological health· and safety
hearing. At that time, matters put into controversy by intervenors involving
aspects of the detailed assessment and compliance of the facility's specific
proposed design with Appendix I will be litigated ..
335. In summary, the Board fmds that there is reasonable assurance that the
plant can be designed to comply with Appendix I; the radiological impact of the
plant will be small in the environmental balance;'and any cost expended to
install 'equipment to meet Appendix I will not affect the overall.cost-benefit
balance reached in this environmental decision phase of the proceeding;
6. Intake Structure
336. The Board addressed the following question to the Applicant and
Staff: 249
"2. Will there be potential danger to small boats and/or swimmers in the
vicinity of the intake pipes for the plant because intake screens are not
.
proposed? (Applicant and Staf!)."
337. The Applicant witness stated that there is no hazard to swimmers or
boaters in the area of the intake but that, in any event; the Applicant will
provide signs on the banks of the river to warn people of the intake in (rr.
4406). He estimated that protective grids would cost $10,000. The Applicant
Witness also stated that protective grids on the intake structure would pose
inspection problems and create a potential for c10ggmg (rr. 4422).
338. The Stafrs witness testified that there would be a remote, but possible
danger to persons near the intake structure,2 5 0 and that the installation of
241Echols at 6.
Echols at 6.
24' Board Question 2 following Tr. S4 7.
2 so Staff Supplemental Testimony of Meyer Novick in Response to Board Question 2 at
1 following Tr. 4264.
2 48
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protective grid structures over the intake entrances would cost $4,000. He
indicated that within the past two months a diver's body had been found in the
intake pipe at the Redondo Beach plant of the Southern California Edison
Company (Tr. 4266). The witness also stated that a person could swim faster
than the intake velocity of one and one·half feet per second but only
momentarily, and the chances of being involuntarily entrained are great (Tr.
4276·6).
339. The Board finds that the installation of grid structures at the intake
entrances is a reasonable means of mitigating the danger to persons who might
be in the area of the intake entrances. This Board conditions any limited work
authorization or construction permit to be issued upon the installation of
appropriate grid structures at the intake structure or other means satisfactory to
the Staff of physically preventing the involuntary entrainment of a person.
340. This condition placed on the intake structure is not inconsistent with
paragraph 4.d of the new Policy Statement as it is not imposed in order to
minimize the impact on water quality and biota that are subject to limitations or
other requirements promulgated or imposed pursuant to the FWPCA. The Board
imposes the condition under its NEPkauthority because if fmds the addition of
grids on the intake structure to be necessary when taking into account the total
environmental impact inclusive of the safety of the boating and swimming public
on the Cumberland River. The enhancement of public safety is not subject to
limitations or other requirements promulgated or imposed pursuant to the
FWPCA.
7. Fish Kill
341. The Board asked the Applicant and the NRC Staff to address the
following question: 2 51
3. In the event that the baseline study program being conducted by the
Applicant (FES: Section 11.4.1; and Appendix A-lO) reveals that the makeup water intake will result in appreciable fish kills, will it be possible to
effectively mitigate the adverse effects (e.g., through the addition of intake
screens, fish return flumes, perforated pipe intake, higher concentration
factors in the heat dissipation system, etc.) after initial construction is
completed? How might such mitigating efforts affect the overall cost benefit
analysiS? (Applicant and Staff).
Applicant's witness stated that the Applicant's operational monitoring program
will detect the number offish being killed (Tr. 2549). He stated that in the event
the loss was too high that it could be reduced by two means, both of which are
.

2 SI

Board Question 3 following Tr. S4 7.
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inexpensive: a velocity cap over the end of the pipe or a series of troughs
attached to the existing traveling screens (Tr. 2549). The cost of either system
was stated by the witness to be between $100,000 to one or two million dollars
(Tr. 2561). At one plant the second device reduced the loss offish by 90 percent
(Tr. 2554). The witness also stated that ongoing research in this field is striving
to find even better systems (Tr. 2549).
342. A Staff witness confmned that systems exists that could be used to
reduce fish kills if it were found to be necessary (Tr. 2990). The best system
presently available was troughs attached to the existing traveling screens (Tr.
2990-1). The Staff estimated that this system would not cost more than
$250,000.
343. The Board finds that if modifications to reduce fish kills are needed,
the technology exists and the cost would not be significant.
344. The Board also inquired as to the adequacy of the zone of passage for
fish past the thermal discharge plume (Tr. 549). The Applicant's witness testified
that the effluent from the plant would not result in thermal blockage to the
passage of fish in the Cumberland River (Tr. 2570). The fish could pass on both
sides and above the thenna! discharge (Tr. 2571).
345. The testimony of the Staff witness was that the Applicant's diffuser
. system will minimize zone of passage· restriction, but will not completely
eliminate the problem at low river flow conditions? 5 2 The witness further
testified that an adequate zone of passage during the low flow condition would
be provided for in technical specifications at the operating license stage.
346. The Board finds that an adequate zone of passage for the migration of
fish exists or that the plant can be operated so that an adequate zone can be
maintained. The Board believes that any LWA or Construction Permit should
require an adequate zone of passage be maintained but the issuance of the
Second Memorandum of Understanding and Policy Statement Regarding
Implementation of Certain NRC and EPA Responsibilities (see Section II 0
supra) and the anticipated early issuance of a NPDES Permit for the facility·
causes the Board to stop short of requiring such a condition. It believes that this
would be a matter contrary to paragraphs 3 and 4.d of the Policy Statement.
Further, the matter of incorporation of discharge permit requirements in NRC
environmental technical specifications is addressed in paragraph 9 of the statement of consideration accompanying the Second Memorandum and Policy Statement. The Board finds that the case to case application of this matter called for
can best be determined at the operating licensing stage, when such environmental technical specifications are issued.

, 5' Staff Response to Board Question Concerning Zone of Passage by R. D. Olsen
following Tr. 2592.
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. 8. Employment
. 347. The plant will employ a permanent staff of about 350 with an annual
payroll of about $4.5 million (1974 dollars)? 53
9. Compliance with Water Quality Criteria and
Effluent Limitations
348. The Staff considered the effects of chemical discharges from the plant
diffuser and· is satisfied that the plant can be operated without any significant
adverse impact 254 (Tr. 2445). See discussion of Contention 26(b) in Section III
D.2.supra.

349. The evidence showed that although effluent limitations were proposed
by the State for numerous constituents the only ones which may exceed the
effluent standards are total suspended solids25 5. (Tr. 2334) and possibly
copper.256 In discussing contentions 7 and II, in Section 11, D, supra, the Board
found that the State's effluent standard for total suspended solids could be met
if required. An Applicant witness testified that the State's effluent standard on
copper could be met even under the extreme conditions of high copper con·
centrations and low flow in the river by reducing the maximum concentration
factor of the cooling system from 3.5 to 2.7 (Tr. 2957-(1). The Staff agreed
with the Applicant that the effluent standard for copper could be met (Tr.
2986) and pointed out that the assumptions used in analyzing the copper
effluent concentrations were very conservative (Tr. 2985).
350. The Board finds that the Applicant has demonstrated that the State's
effluent limitations for the diffuser discharge can be met at the plant, if reo
quired.
10. Miscellaneous
351. The Staff considered the effects of operation of transmission lines and
is satisfied that no unacceptable effects from generation of ozone,2 57 audible
noise2 5 8 or interference with radio and television reception2 59 exist. The Staff
also investigated, the possibility of hazards ,to birds in flight and could not

253 FES 5.29.
2 S 4 FES 5.24.
2S 5 State Ex. 1.
256FES5·7.
2S?FES 5·27.
251FES5·27.
2 Sf FES 5.28.
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document any adverse effects.2 6 0 The Staff also reviewed the Applicant's transmission line maintenance procedures26 1 and found them adequate.
11. Board Findings on Impact of Operation
352. In addition to its findings discussed in the sections immediately above,
the Board fmds that the Applicant and Staff have adequately analyzed the
impacts of operation of the proposed Plant .
,

.E. MONITORING PROGRAMS

"

,:' 353. The'plant's terrestrial mOnitoring program was analyzed by the Staff
(Tr. 2745). The supplemental testimony contains new Sections 6.1.4.1 and
6.1.5.1 because the Applicant revised its proposed monitoring program? 62
'Baseline programs included surveys of mammals, birds, reptiles, and vegatation.
During construction the Applicant will monitor waterfowl, soils, soil organisms,
noise, transmission lines, effect and rare species identified during the baseline
studies.'
'
'
354. The Staff discussed the revised aquatic monitoring program (Tr A557).
The program represents a departure from usual aquatic monitoring programs.
The Staff witness testified that previous programs have tended to document
changes in the aquatic system without providing for appropriate mitigation (Tr.
4558): The revised program provides for monitoring a few pertinent parameters
(such as total suspended solids) near the construction site (Tr. 4559). Monito,ring
of the biota, typical of older aquatic monitoring programs, is excluded froin the
revised program. However, 'the monitoring proposed substantially reduces costs
and is considered to be more effective (Tr. 4560-1). "
,
355. The Board fmds that the terrestrial and aquatic monitoring programs
are adequate.

F. COST-BENEFIT BALANCE
356. The Board in carrying out its NEPA responsibilities fmds that additional generating capacity in the Applicant's service area is'needed in the early
part of the next decade. Although the Board continuously employed cost-benefit balancing throughout its decisionat process, in 'affirming the need for power,
the Board has determined that the primary benefit of the plant is the production
of electrical energy -to satisfy the needs of the Applicant's reSidential, commercial, federal, and indus~rial custome~~.
','

0FES 5-29.
u ~FES 529.,
;
262ER §6.1.~.2. §6.2.5 (Amendment 3). ,
26
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357. In considering various alternatives to produce the needed power, the
Board weighed the relative costs and benefits of each alternative in the interest
of identifying the optimum alternative which would minimize both adverse
environmental costs and dollar costs and have acceptable environmental risk;
The Board considered alternative methods of producing the electrical energy
(i.e., nuclear, coal, magneto-hydrodynamic, solar and wind plants, and plants
uSing coal gasification, liquefaction and fluidized-bed combustion), considered.
alternative sites and alternative systems and designs. Furthermore, the Board
considered a 10% increase in the construction cost to cover the cost of hardening
or moving the gas pipeline if either or both were necessary. The Board concludes
that the nuclear plant alternative is the optimum alternative and it is fully
justified as the minimum dollar and environmental cost alternative even 'if the
plant must be hardened and the pipeline moved.
358. In constructing the nuclear plant alternative, there will be an inevitable
commitment of resources and certain environmental, economic and other costs.
Throughout this .decision the Board has quantified in detail these commitments
and costs. The Board fmds that the major commitments and costs include:
(a) The utilization of land during construction and operation of the plant
including transmission corridors.
(b) The displacement of residents from the plant site.
.
(c) The diversion of a part of the water flow of the Cumberland River with
some consumptive use of the water primarily in the plant cooling towers. .
(d) The return of concentrated suspended solids to the Cumberland River
resulting from the evaporative consumption of water •
. (e) The destruction of aquatic organisms in the plant's cooling systems ..
(f) An increase in er.vironmental radiation levels resulting from radiological
releases during operation and from possible accidental releases.
(g) A strain on local roads, schools, housing and community services during
the construction period.
(h) An aesthetic impact on the immediate environs of the plant.
(i) The destruction of the McGee House.
G) The consumptive use of the uranium fue1.
(k) The cost of constructing the plant, the cost of its operation and
maintenance throughout its lifetime and the cost of its eventual decom.
missioning.
..
(1) If, as a result of the health and safety hearings, the plant must be
hardened or the gas pipeline must be moved, an additional dollar cost, not
exceeding 10% of the construction cost, would be incurred.

VI. CONCLUSIONS OF LAW
359. The Board concludes that based on its review of the entire record of
this proceeding and on the foregoing Findings of Fact, the application and the
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proceeding to date comply with the requirements of the Atomic Energy Act of
1954, as amended, and the Commission's Rules and Regulations. The Board in
issuing this Partial Initial DeciSion, has limited itself to those issues covered by
the Limited Work Authorization,regulation.263 The record will be reopened
later for the submission of additional evidence on radiological health and safety
matters after which the Board will render its Initial Decision on the ultimate
issues designated in the Commission's Notice of Hearing herein.
360. The Board holds that its jurisdiction includes but is not limited to the
need.for.power issue, construction and operation of transmission lines 'and the
mitigation of socioeconomic impacts; that its jurisdiction under the Atomic
Energy Act and the Commission's rules and regulations was broadened by
NEPA; that it has jurisdiction to impose conditions to mitigate adverse environ·
mental and socioeconomic impacts, both on and offsite; that Section 273 in
conjunction with Section 103 of the Atomic Energy Act requires that the same
rules be applied to a federal·agency applicant as to a private·utility applicant.
362. The Board holds that the requirements of Section 102(2)(A), (C), and
.
(E) ofNEPA and Part 51 of the regulations have been met.
363. The Board holds that the customers of the Applicant will have a
genuine need for power of the amount proposed in the 1980's; that the
optimum alternative to produce that electrical energy is the proposed plant; that
impacts on historical resources have been or will be satisfactorily mitigated; that
'the discharge from the plant will not have a significant adverse effect on the
~nvironment; that any Limited Work Authorization or construction permit(s)
are to be conditioned to include all the mitigating action planned by the
Applicant and recommended by the Staff, except as modified herein; that the
cost of mitigation of socioeconomic impacts is not significant with respect to
total cost·benefit balance; that the environmental impact of the transmission
lines will be adequately mitigated by adoption of the Staff conditions in the FES
as modified herein.
.
364. The Board independently evaluated the overall cost benefit balancing
and fmds that the primary benefit of the plant outweighs the environmental,
economic and other costs of the plant.
VII. ORDER
365. Following upon the Board's Findings and Conclusions, IT IS
ORDERED THAT this Partial Initial Decision shall constitute a portion of the
Initial Decision to be issued upon completion of the radiological health and
safety phase of this proceeding.
366. IT IS FURTHER ORDERED THAT in accordance with Sections
2.760, 2.762, and 2.764(a) of the Commission's Rules of Practice in 10 CFR
26310CFR §SO.lO(c).
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Part 2, this Partial Initial Decision shall be effective immediately and shall constitute, the final action of the Commission thirty (30) days after the date of
issuance hereof, subject to any review pursuant to the Rules of Practice. Exceptions to this Partial 'Initial Decision may be ftled by any party within seven (7)
days after service of this Partial Initial Decision. A brief in support of the
exceptions shall be ftled within fIfteen (15) days thereafter, twenty (20) days in
the case of the Regulatory Staff. Within fifteen (15) days after service of the
brief of appellant (twenty (20) days in the case of the Regulatory Staff), any
other party may me a brief in support of, or in opposition to, the exceptions.
FOR THE ATOMIC SAFETY AND
liCENSING BOARD

. J. Venn Leeds,' Jr., Member.

'1

Forrest J. Remick, Member
John F. Wolf, Chairman
Issued at Bethesda, Maryland
this 20th day of April 1976 ..
[The Appendix (List of Exhibits) is omitted from this publication but is available at the NRC's Public Document Room, Washington, D.C.]
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: 'UNITED STATES
NUCLEAR REGULATORY COMMISSION

,'i

COMMISSIONERS:
Marcus A. Rowden, Chairman
Edwa'rd A.Mason
Victor Gilinsky
Richard T. Kennedy

In the Matter of

: CLI·76-6

,

'.
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.

EDLOW INTERNATIONAL COMPANY
(Agent for the Government of
India on Application to Export:
Special Nucl,ear Material)

, ,.' .

..

License No. XSNM·805
, Docket No. 70·2071
License No. XSNM·845
Docket No. 70·2131
.

,-

"

.

May 7,1976

. Upon: joitit petitIons for lea~e to intervene and for a: hearing on two pending
licensing applications concerning the export of special nUcle'ar material to India,
the Commission rules that (I) petitioriers have no standing to intervene as a
matter of right; (2) the petition of two or'the petitioners was not flIed in a
timely fashion; (3) a public (legislative type) hearing will be held as a matter of
Commission discretion'; and (4) petitioners' ~equest for funding should "not be
acted upon.prior to the ,completion of.the Commission's ongoing rulemaking
proceeding on such questions. , '
Petitions for leave to intervene denied. Public hearing ordered. Request for
funding denied without prejudice.
,

'

RULES OF PRACTICE: STANDING
.
. TO INTERVENE
Although· the requirements of standing to intervene in the federal' courts
need not be the model for those applicable. to administrative proceedings, as a
general proposition the Commission relies principally on judicial precedents in
deciding such issues.
RULES OF PRACTICE: STANDING TO INTERVENE
Not every risk with which the Commission is substantially concerned is,
perforce, one which'Iritist be' d~emed to create standmg'in some member ofthe
public.
'I'

. . . II

RULES OF PRACTICE: STANDING TO INTERVENE
j : -

~:.

,

.'

..

••

I

,.

"

- • • • •

,

•

..', . '

•

" Under 'Section' 189(3) of the Momie Energy Act, a petitioner must'establish
its standing to intervene in terms of the effect upon it of the final result of the
proceeding in which it wishes to intervene-the grant or denial of a license.
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RULES OF PRACTICE: STANDING TO INTERVENE
The need of an organization, in terms of its internal purposes, to acquire
information involved in a proceeding does not constitute the type of interest
sufficient to satisfy applicable standing requirements. United States v. Richardson, 418 U.S. 116 (1974). Congress has instead provided expanded public access
to information through the Freedom of Information Act.
'
RULES OF PRACTICE: STANDING TO INTERVENE

An organization has standing to represent the interests of its members if
those members are legally entitled to invoke the jurisdiction of a Court or
administrative agency. Warth v. Seldin, 422 U.S. 490 (1975).
NUCLEAR REGULATORY COMMISSION: JURISDICTION
A licensing proceeding concerning the shipment abroad of nuclear fuel,
before a federal administrative agency in the United States, is not the proper
forum for raising. issues involving the safe operation in a foreign country of a
nuclear power plant operated by a sovereign foreign government. The foreign
government has the primary, if not exclusive~ authority to regulate such facility.
NEPA: RELATIONSHIP TO ADMINISTRATIVE PROCEEDINGS
No portion of NEPA bears upon the right of a party to intervene in administrative proceedings before federal agencies or to demand a hearing on any subject.
RULES OF PRACTICE: STANDING TO INTERVENE

It a petitioner alleges a' concrete and direct injury, its claim of standing is
not impaired merely because similar harm is suffered by many others. However,
if its asserted harm is a generalized grievance shared in substantially equal measure by all or a large class of citizens, that harm alone will not support standing.
Warth v. Seldin, 422 U.S. 490 (1975);Schlesinger v. Reservists to Stop the War,
~18 U.S. 208 (1974); United States v. Richardson, 418 U.s. 166 (l974); Ex
parte Levitt, 302 U.S. 633 (1937).
NUCLEAR REGULATORY COMMISSION: JURISDICTION
Consideration of health and safety effects in foreign countries resulting
from export licensing is outside the jurisdiction of the Commission.
EXPORT LICENSE PROCEEDING: TIMELINESS OF PETITION TO INTERVENE
Pending the development of specific rules, a petition for leave to intervene
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in an export license proceeding is timely if it is flled within thirty days of the
posting of the export license application in the Commission's Public Document
Room or within such shorter period as the Commission may provide.
NEPA: "FEDERAL AcrION"
The granting or denial of a particular export license for a certain type and
quantity of special nuclear materials does not constitute a "major federal
action" for purposes ofNEPA.
ATOMIC ENERGY Acr: HEARINGS
Even in The absence of a proper request for a hearing under Section 189(a)
of the Atomic Energy Act. the Commission may in its discretion direct such a
hearing if it determines that such a hearing would be in the public interest. 10
C.F.R. §2.105(a).

OPINION
pn March 2. 1976. joint petitions were filed with the Nuclear Regulatory
Commission on behalf of three organizations (Natural Resources Defense
Council, Inc.; The Sierra Club; and the Union ~fConcerned Scientists) for leave
to intervene and for a hearing on two pending licensing applications concerning
the export of special nuclear material to India.
Background,
As agent for the Government of India, the Edlow Iriternational Company
has applied for the following export licenses, both of which involve fuel for the
Tarapur Atomic Power Station:
.XSNM-805 (for 82.8 kilograms of U235 contained in 3055.20 kilograms
of Uranium enriched to a maximum of 2.71 percent)
.XSNM-845 (for 463.64 kilograms of' U235 contained in 18371.4
'kilograms of Uranium enriched to a maximum of2.71 percent)
The Tarapur Atomic Power Station (hereinafter TAPS) was the first nuclear
power facility constructed in India. The station, which is located on the
country's west coast about 100 kilometers (60 miles) north of Bombay, consists
of two units, each with a dual cycle boiling water reactor and associated turbo·
generator"of210 megawatt capacity. The station is owned by the Government of
India and managed by the Atomic Power Authority. TAPS was built by the
International General Electric Company pursuant to an Agreement for Coopera·
tion for Civil Uses of Atomic Energy Between the United States and India which
was signed at Washington, D.C., on August 8, 1963, T.I.A.S. 5446. Pursuant to
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Article llCA) of the Agreement for Cooperation, the United States has agreed to
supply the fuel requirements of the Tarapur reactors, and the Indian Government has agreed that the reactors "shall be operated on no other special nuclear
material than that made available by the United States •..." The Project was
fmanced by a loan from the United States Agency for International Development. TAPS has furnished electric power to the two, western .Indian states of
Maharashtra and Gujarat since February, 1'969, when the reactors attained
criticality. since its construction, the supply of enriched, uranium to fuel TAPS
has required the issuance of twenty-four export licenses..
'
Pursuant to the Atomic Energy Act of 1954 and the Energy Reorganization
Act of 1974, the Nuclear Regulatory Commission is responsible for licensing
exports of special nuclear material; the Department of State and the Energy
Research and Development Administration are responsible for negotiating and
implementing Agreements for Cooperation in the,:civil uses of nuclear energy;
and the Energy Research and Development Administration has responsibility for
contract supply of enriched uranium.
During the first year of its existence' an independent regulatory agency, 1
the NRC, in conjunction with the Executive Branch, developed certain procedures for obtaining the views of relevant Executive Branch agencies' on pend- '
ing export license applications. The procedures to be followed by the Executive
Branch in this connection were form'alized on February 2,1976, by the issuance
of Executive Ordei, 11902, after having been in p'ractical operation for several
months. The Commission has under active study a corresponding revision and
formalization of its own procedures.
The application in XSNM-805 was flIed with the Commission on July 29,
1975. It ,was referred to the Department of State on August 1B, 1975, to obtain
the ,'Views of the Executive Branch with regard lothe issuance of the proposed
license. The State Department replied by memorandum dated December. 6,
1975, stating that in the view of the Executive Branch, the issuance' of the
license would not be inimical to the common defense and security. On December 10, 1975, the NRC Staff flIed its conclusion that the export to be made
pursuant to the proposed license would be subject to the Agre~ment Jor Coop~ration between the United States and India, and that it would not be inimical
to the common defense and security or'the United States. On December 17,
1975, the license application and supporting documents were forwarded to the
Commission by the Director of NRC;s Office of Nuclear' Material Safety and
I ,
"
,
Safeguards for approval.
, The, application in XSNM-845 'was mistakenly flIed with the U.s. Ene~iY
R~search and ~evelopme~t Administration on October 2,1',' i975. It was received

as

\

'

ITbe Commission was created by the Energy Reorganization Act of 1974, Pub. Law
93-438,88 Stat; 1233., ; , '
" "
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by the NRC on November 5, 1975, and forwarded to the State Department on
November 21, 1975. The Executive Branch's view that the export would not be
inimical to, the common defense and security was submitted on March 9, 1976.
As of.the present date, the NRC Staff has not forwarded its views on the license
to the Commission.
As part of the continuing fuel ,supply ,arrangements under the United
States/Indian Agreement for Cooperation of August B, 1963 (T l.A.S. 5446), the
Commission has received several presentations concerning the Tarapur Atomic
Power Station. As it does for all nations to which special nuclear materials may
be exported, the Commission has received a regular flow of State Department
cable traffic bearing on the supply of U.S. nuclear material to India. Further, the
NRC has had frequent contacts with cognizant Executive Branch agencies on the
Indian situation, and the Commissioners have engaged in numerous discussions
among themselves and with the Staff on these matters. In conjunction with the
licensing of fuel for use at TAPS, four classified briefmgs have been received on
the Commission level between September, 1975, and February, 1976, from the
State Department and other agencies, including the Central Intelligence Agency
and the Energy Research and Development Administration. Written questions
supplementing those routinely posed by the Commission in conjunction with
fuel export license applications pursuant to Executive Order 11902 have also
been submitted -to the State Department. Written submissions from Executive
Branch agencies have been received and, unless classified, are part of the public
docket in this matter.- Thus, the written submissions and oral presentations in
connection with the present proceeding supplement an' already extensive consideration of the issues involved in licenSing exports for use at Tarapur.
, 'On March 5, 1976, the Commission sent a ietter to the petitioners, the
applica~t, the Department of State, and' the NRC Staff requesting that written
discussions of the issues raised by the petitions; including the threshold issues of
standing and timeliness, be submitted to the Commission by March 12, 1976.
That same letter set a hearing before the Commission· on prelimiriary issues for
March 17, 1976.2 Written submissions on the issues were received from
petitioners, the 'NRC Staff ~nd the Department of State. Accompanying the
submission of the Department of State was a motion requesting separate consideration of the two licenses on the" ground that delay in shipping material
covered by license application XSNM·B05 would have serious and irreparable
consequences for India and because the petition on that application 'was untimely. This motion, and the responses thereto, by the petitioners and -the NRC
Staff, were considered by the Commission at 'the March 17 hearing. (The appli-

2 On March 8, 1976, NRC Chairman William A. Anders submitted a letter to the
Commission's Secretary indicating his intention to play no part in the consideration of the
two Tarapur licenses.
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cant-Edlow International Company as Agent for the Government of Indiaelected neither to make a submission nor to participate in the hearing.)
At the March 17 hearing the Commission entertained oral argument by the
three participants. We also heard the views of Congressman Clarence Long of
Maryland supporting petitioners' request for intervention and hearings. Transcript of Hearing Before the Nuclear Regulatory Commission, March 19, 1976
(hereinafter Transcript), pp. 55.59.3 At the conclusion of the hearing, the
Commission asked the participants for additional submissions on procedures to
be followed at any further hearing, whether. mandatory or discretionary in
character.
On March 25, 1976, following further submissions concerning the State
Department's motion for separate consideration, the Commission issued an
Order denying the motion of the Department of State for separate treatment of
the two applications; it based that denial on its inability to find, from its analysis
of information contained in affidavits submitted by the participants, that there
was at that time an adequate basis for the urgency claim as to license application
XSNM·805.
Summary of Commission Determinations
After careful consideration of the written and oral presentations of the
participants, we have concluded that petitioners have no standing to intervene in
the present licensing proceedings as a matter of right. Further, we fmd that the
petition in license XSNM·805 was not ftled in a timely fashion as regards
petitioners Sierra Club and NRDC.4 We have also concluded that even though
petitioners have not established a right to a hearing, a public hearing will be held
as a matter of discretion. Procedures are specified hereinafter which will afford
petitioners and others an opportunity to make their views known in a manner
and under a procedural format which is compatible with the orderly conduct of
the licensing process and with the conduct of United States foreign policy.
I. STANDING TO INTERVENE AS A MATTER OF RIGHT

The Sierra Club is a non·profit conservation organization, incorporated in
the State of California, with a membership of apprOximately 156,000 persons in
the United States and 100 foreign countries. The Club's corporate purposes are
"[t] 0 protect and conserve the natural resources of the Sierra Nevada, the
United States and the World; to undertake and publish scientific and educational
3 A letter to the same effect was submitted by Congressman Richard Ottinger, and
fifty-five other Members of the House of Representatives on March 9, and has been made a
part of the record.
.
4 Inasmuch as we find that all petitioners lack standing, we do not reach the question of
whether the notice which Sierra Club and NRDC received should also be imputed to UCS.
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studies concerning all aspects of man's environment and the natural eco-systems
of the World; and to educate the people of the United States and the World to
the need to preserve and restore the quality of that environment and the
integrity of those eco-systems." See, Affidavit of Charles Clusen dated March I,
1976. The Natural Resources Defense Council, Inc. (NRDC), is a non-profit,
public benefit organization incorporated in the State of New York, with a
membership of over 22,000 persons in the United States and foreign countries.
NRDC's objectives are to "maintain and enhance environmental quality"; to
''monitor federal agencies to ensure that environmental values are fully considered in decision-making"; and to advance its environmental goals by participating in agency proceedings and by undertaking lawsuits. See, Affidavit of J.
Gustave Speth dated March 1,1976. The Union of Concerned Scientists (UCS) is
a non-profit corporation incorporated in the District of Columbia by "a
coalition of scientists, engineers and other professionals concerned about the
impact of advanced technology on society." It is not a membership organization.
Its purpose is "to coordinate scientific analysis and research of public policy and
technological issues." See, Affidavit of Daniel F. Ford dated February 27, 1976,
and comments of Attorney Eldon V. C. Greenberg at Preliminary Hearing
conducted March 17, .1976, Transcript, p. 97.
,
The petitions to intervene ftled on behalf of these organizations, if granted,
would require the holding of an adjudicatory, or trial-type, hearing subject to
appropriate modifications made in accordance with the Administrative Procedure Act's "foreign policy" exception. 5 U.S.C. §554(a)(4). Grant of the
petitions as a matter of right turns on petitioners' standing to participate and the
standing. question, in tum, is framed by Section 189(a) of the Atomic Energy
Act of 1954,42 U.S.C. §2239(a), which provides in pertinent part that: "[i] n
any proceeding under this Act, for the granting ... of any license ... the Commission shall grant a hearing upon the request of any person whose interest may
be affected by the proceeding, and shall admit any such person as a party to
such proceeding." The Tarapur application is one "for the granting ... of any
license." Thus, petitioners to establish a right to the hearing they request must
show they possess standing-that is, an "interest" which may be "affected" by
the proceeding.
Before turning to the precise interests which petitioners assert, we consider
a series of related general propositions regarding standing, to set the context for
our decision. These are, first, the applicability in this administrative context of
judicial precedents on standing; second, the suitability for export license proceedings of an expansive view of standing claims; and third, the requirements in
this context of the somewhat imprecise words of our organic statute.
First, as a general proposition, the Commission relies principally on judicial
precedents in deciding issues of standing to intervene. We recognize that standing
reqUirements in the federal courts need not be the model for those applicable to
administrative proceedings. For example, the constitutional requirement for a
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,

"case 'or controversy" under Article 'III does not apply'to NRC licensing proceedings. Nevertheless, administrative agencies have generally accepted the
standards announced by the federal courts as usefUl guides in determining the
kinds of interests a petitioner must establish to sustain a claim for participation
in a proceeding as ;t matter of right. TItis Commission and its predecessor, the
Atomic Energy Commission, are no exception to this practice. See, e.g.,
Northern States Power Company, (prairie Island Nuclear Generating Plant Units
1 and 2) ALAB-I07, 6 AEC 188 (1973); Long Island Lighting Company, (Jamesport Nuclear Power Station, Units 1 and 2) ALAB-292, NRCI-75/10 631
(October 2, 1975). Indeed, each of the three participants in these proceedings
makes detailed reference to judicial decisions on the question of standing. We
have found particularly useful the United States Supreme Court's discussion of
prudential 'concepts of standing and their relationship 'to constitutional stan'dards. See, e.g., Warth v. Seldin, 422 U.S. 490, 500 (1975); United States v.
Richardson, 418 U.S .. 166, 179-80, 188-193 (1974)(powell, J.; concurring).
Adjudication in the 'administrative context has liabilities as well as advantages,
especially for setting policy. The functional need for well.defmed and specific
interests, which will lend concrete adversity to the deciSion-making process,
applies as directly to our licensing review as it would to a federal lawsuit.
. Second, we have concluded as a matter of policy that an expansive 'rule of
standing would be undesirable in the export licensing context, which itivolves
sensitive questions of the nation's conduct of foreign policy. These matters have
traditionally been viewed as appropriately resolved' in settings other thah a
public, adversary adjudication. See, Pauling v. McNamara, '331 F .2d 796 (D.C.
Cir. 1964). The accommodation of deeply felt national interests requires a
process of international negotiation, clarification and adjustment 'which does not
fit an adjudicatory format or timetable. Given such considerations, "oversight"
of the Commission's policies and practices is most appropriately performed by
the Congress, through the Joint, Committee on Atomic Energy and' other coricerned committees. It might be noted'in this connection that, during the past
year the Commission has testified and provided briefings concerning its nuclear
export activities on numeroUs occasions before several Congressional comrnittees. 5
Petitioners' reliance on such cases as Office of Communications of the
United Church of Christ v. FCC, 359 F.2d 994 (D.C. Cir. 1966) for the proposi-

'Fonnal testimony was given at heuings on the Export Reorg:inization Act of 1975 (S.
1439) before the Senate Committee on Government Operations, 94th Cong., 1st Sess. (April
30, 1975); at hearings on H.Con.Res. 371 before the Subcommittee on International
Security and Scientific Affairs of the House Committee on International Relations, 94th
Cong., 1st Sess. (October 30, 1975); at hearings on the Export Reorganization Act of 1976
(S. 1439) before the Senate Committee on Government Operations, 94th Cong., ,2nd Sess.
(January 29-30, 1976).
"

tion that "if may be in the public interest for the Commission to permit intervention, even when judicial doctrines of standing would not authorize it" is
misplaced. See, Petitioners' Supplemental Memorandum on Timeliness and
Standing Issues (March 19, 1976),p. 15. In the United Church of Christ case,
the Court of Appeals allowed a petition by members of the listening public to
intervene in proceedings for renewal of a brOlidcast license. The proceeding there
saw the FCC in its central licensing function, comparable to a construction
permit proceeding hefore this agency, and a function in which adjudication was
the expected and appropriate mode of decision. The petitioners there, representatives and residents of local viewers, had a direct and personal'stake in the
outcome which sharply differentiated them from the nation's citizenry as a
whole. Here, adjudication is not a normal mode, in part because of the foreign
relations considerations. Also, as set forth below, the petitioners here do not
represent a discrete group alleging a specific identifiable injury. The' mterests
they claim to represent are those of the nation as a whole, which we, no less
than the Congress and the Executive Branch, are sworn by oath to uphold. In
these circumstances, 'the need for separate representation and for adjudication
rather thail political oversight is' not established: Schlesinger v. Reservists To
Stop The War, 418 U.S. 208, 217-219 (1974).
'
The same reasoning leads us to conclude that Congress has not granted an
express right of 'action to citizens who' can claim an undifferentiated risk to
themselves in the context' 'of export license proceedings.
for domestic
licensing our licensing boards have recognized' claims of risk which may be
considered somewhat remote as a basis for intervention, we believe it inappropriate and unnecessary to give the notion of "interest" which "may be affected"
under Section 189(a), a broadly permissive reading here. Not every risk with
which the Commissiori is substantially concerned is, perforce, one which must be
deemed to create standi rig in some member of th'e public. When Section 189(a)
was written, in 1954, establisbedtests of citizen standing, in both administrative
and judicial proceedings, were constrained to their traditional, rather narrow,
dimensions. See, Davis, Administrative Law Treatise,' Vol. 3, Chapter
22-Standing (1958), esp. §22.08. In the domestic reactor licensing proceedings,
the 'Atomic Energy Act, as amended, and its legislative history contemplate
hearings as an irriportant aspect of the licensing process, and our boards' practice
reflects' this' fact. There is nothing in the legislative history' of the Atomic Energy
Act, as amended, or:in its implementation, which suggests that, in the export
licensing context, any but the usual rules of standing, as they have evolved since
1954, are to be applied.
The continuing validity of this view is supported by. the practices of the
Atomic Energy Commission in administering the export license program, and by
the fact that Congress did not address itself,to these issues when the Nuclear
Regulatory Commission was established. During the whole of the Atomic Energy
Commission's existence, no request for intervention or hearing on a nuclear

While
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export was ever received. It might also be noted that the legislative history of the
Energy Reorganization Act of 1974, Pub. Law 93438, 88 Stat. 1233, which
established this Commission, does not mention the issue.
We now tum to the specific interests alleged by the petitioners to meet the
requirements of Section 189(a) of the Atomic Energy Act. They fall within two
basic categories. The first, or "institutional" interests involve the asserted injury
which could result to informational and educational activities cited by the three
incorporated organizations in the areas of. environmental protection, energy
policy, and nuclear proliferation. The second class of interests arises from representation by two of these organizations ·of the individual interests of their
members.

A. INSTITUTIONAL INTERESTS
The corporate interests asserted by the petitioners include "disseminating
information" and "promoting" wise use of technology and resources and the
development of sound energy policy. Petitioners allege that a "failure of the
Commission to carry out relevant analyses of the risks posed by the pending
proceedings impairs petitioners' ability to fulfill their information and educational functions ..•." In support of this claim, the organizations also point to
their sponsorship of conferences and meetings on energy policy; their publication of reports and studies on nuclear proliferation; and the fact that they have
commented extensively on U.S. nuclear power export activities. We are hard
pressed to see how petitioners' desire to have the Commission carry out relevant
analyses (a concern directed not to the granting or denial of a particular license,
but to. the process of Commission action) is an "interest [which] may be affected by the proceeding." In our view, the term "proceeding" can only be
interpreted to mean the outcome on the merits of the license. This is clear from
the initial language of Section 189(a) which speaks of proceedings "for the
granting (etc.) of any license .•.."
In Sierra Club v. Morton, 405 U.S. 727, 739 (1972), the United States
Supreme Court was faced with asserted institutional interests of a nature quite
similar-if not identical-to those presented here. In the following frequently
quoted language, the Supreme Court found that there was no standing because
[A1 mere "interest" in a problem, no matter how longstanding the interest
. and no matter how qualified the organization is in evaluating the problem, is
not sufficient by itself to render the organization ~'adversely affected" or
"aggrieved" within the meaning of the APA.
Petitioners attempt to distinguish Morton' and to demonstrate why the facts
of the present proceeding demonstrate more than the "mere interest" which was
found insufficient by tpe Supreme Court. Citing language from a footnote in.
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Scientists' Institute for Public Infonnation, Inc. ["SIPI"] v. Atomic Energy
Commission, 156 U.S. App. D.C: 395, 481 F.2d 1079 (1973), petitioners assert
that their "ability to maintain their existence may depend significantly upon
their access to information." We believe the circumstances of SIPI are clearly
distinguishable from the instant proceeding. Plaintiffs in SIPI claimed judicial
standing to seek enforcement of the National Environmental Policy Act, to
compel the AEC to prepare an environmental impact statement on its fast
breeder reactor program; they did not seek intervention or participation before
the agency in the process of preparing that statement. In the matter now before
us, the question of intervention is one of permitting organizations to invoke the
formal administrative process of adjudication for considering a nuclear export
license application. The Court of Appeals discussion in SIP! does not support a
claim for intervention in agency proceedings as a matter of right. Congress has
provided expanded public access to information through the Freedom of
Information :Act,. not through the adjudicatory hearing provisions of the
Administrative Procedure Act.
If any doubt about the proper interpretation of the Morton opinion arose
from the Court of Appeals decision in SIPI, that doubt was removed in the later
decision in United States v. Richardson, 418 U.S. 166 (1974), where the
Supreme Court denied standing to an individual to sue for an accounting of
expenditures by the Central Intelligence Agency. In that case, the plaintiff's
asserted claim for information, which the Court rejected, was even stronger than
that in the present proceeding. It was bulwarked by constitutional arguments
that failure to provide information on CIA activities was in violation of Article I,
Section 9, Clause 7, requiring public accounting of federal receipts and expenditures and that, without detailed information, the plaintiff could not
properly exercise his right to vote. In rejecting plaintiff's standing argument, the
Court quoted the Morton language with approval.
.
In the case before us, we note that petitioners already have available many
other means for obtaining information, where the party in Richardson had none.
Petitioners have access to information through examination of mes in the
Commission's Public Document Room; requests for information from the
Commission or Executive Branch agencies, including formal requests under the
Freedom of Information Act; review of the Final Environmental Impact Statement on United States Nuclear Power Export Activities (ERDA-1542) recently
prepared by the Energy Research and Development Administration; and
examination of extensive testimony .on nuclear exports by witnesses from the
NRC and Executive agencies in hearings during the past year before the Senate
Government Operations Committee and other Congressional committees.
As we view it, petitioners must establish their standing in terms of the final
result of the proceeding in which they wish to intervene-grant or denial of an
export license. No causal nexus exists between failure to grant petitioners'
request to p~icipate in a trial-type hearing as opponents to issuance of the
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Tarapur licenses and any possible impainnent of these organizations' ability to
conduct an active and useful educational program for their members' or the
public. Indeed, accepting petitioners' claim would suggest a variety of other
bases on which mandatory participation could be claimed-for example, vin·
dicating a corporate interest in promoting effective procedures-because of some
incidental benefit conferred by the fact of a hearing. Participation in It hearing is
not an end in itself, but must be related to an issue-in this case, grant or denial
of a license. Certainly, decision on the Tarapur licenses (which is the issue) poses
no threat to the infonnation function exercised by the petitioners. Therefore,
the institutional interests asserted by petitioners do not establish a claim of right
under Section 189(a) of the Atomic Energy Act. 6

B. INTERESTS OF MEMBERS
The foregoing discussion disposes of the only interest asserted by one ~f the
three petitioners-the Union of Concerned Scientists. The two other 'organiza.
tions involved in these proceedings (Sierra Club and National Resources Defense
Council, Inc.) have submitted affidaVits 'asserting interests in a healthy and safe
environment possessed by their individual members as
addition:iI basis for
standing. Although it has been argued that such "representative standing" should
be denied' to the corporate petitioners under the precedent of Natural Resources
Defense Council,: Inc. v. U.S. Environmental Protection Agency, 507 F .2d 905
(9th 'Cir: 1974), we do not rely on that line ofreasoni~g. Severai Supreme Court
decisionS have supported the right of an' organization ,to represent the interests
of its members, if those members are legally entitled to invoke the jurisdiction of
a court or administrative agency. See, 'e.g., Wirth v: Seldin, 422 U.S. 490 (1975).
We accept the claim of these petitioners to represent'their membership.
Rather, we find that the petitioners' standing assertions fail on other
grounds. The petitioners allege two types of harm to'their membership. The first
is that":'. : members who travel to or reside in India may be exposed to the risks
associated with the operation of Tiuap'ur." The second is the risk thatmembers
in the United 'States will be endangered by the increased risk of nuclear weapons
pro1iferati~n; by possible theft of nucl~ar materials or sabotage of the fa~ility;
and by' unsafe operation of the Tarapur Atomic Power Station.,
"
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(9 ForeIgn Risks
" Initially, it should be emphasized that standing cannot be claimed on issues
which the Nuclear Regulatory Commission has no legal competence to decide: In
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'The assertion of two petitioners that their ability to retain their membership will be
threatened if they cannot participate in this proceeding seems to us highly conjectural. It is
the kind of "ingenious academic exercise in the conceivable" which. the Supreme Court
rejected as a basis for standing in United States v. Students Challenging Regulatory Agency
Procedures ["SCRAP"), 412 U.S. 669, 688 (1973).
" I " '- '. -'
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this regard, we specifically have in mind matters involving health and safety
aspects of the Tarapur Atomic Power Station, as they may affect persons who
reside in or travel to India. We shall reserve to a later portion of this opinion a
discussion of why the Commission and its, predecessor, the AEC, have consistently taken the view that foreign health and safety matters are beyond our
jurisdictional authority,
set forth.in the Atomic Energy Act of 1954 and the
Energy Reorganization Act of 1974.' .
Even were this conclusion erroneous, however, we strongly believe that a
licensing proceeding for two shipments of nuclear fuel, before a federal administrative agency in the United States, is not the proper forum for raising issues
concerning the safe operation of,a,nuclear power plant operated by a sovereign
foreign government, outside the territorial jurisdiction of this country, and
distant from our borders. Even ,if the NRC were to possess such unusual
extraterritorial legal authority, elementary principles of comity among nations
suggest that we stay our hand until these matters have been raised with the
Government of India, which obviously has the primary, if not exclusive,
authority to regulate this facility. See, Article U(G) of the Agreement for
Cooperation Between the United States and India, T.I.A.S. 5446 (August 8,
1963). ,We .believe that any recognition of standing to contest the impact of a
nuclear export license on health and safety conditions within a sovereign, foreign
state must give due account to the existence of alternate means of vindicating
the interests asserted. If petitioners are concerned about hazards posed in India
by operation of the Tarapur Atomic Power Station, we believe the proper place
for expressing 'those concerns would be the Indian Atomic Power Authority, the
Atomic Energy Department of the Government of India, and the Indian courts.
In the oral proceedings on March 17, 1976, petitioners' counsel conceded that
" ... there may be opportunities within India to raise some of these issues," but
that none of these remedies had been pursued. Transcript, p. 18.
Although not necessarily determinative of our view. 'of standing, we also'
cannot avoid reflecting on the rather small number of persons' involved in
petitioners' claim for representative standing. The fact that one member of the
Sierra Oub and less than half a dozen members of NRDC reside in India (a'
nation of over a million square miles in area and some 600 million in population)
certainly raises the question of whether the interests asserted here may be de
minimis. The rather sporadic and indefinite nature of tours sponsored by these
organizations to India does not add substantially to' the claim of risk from
improper operation or sabotage of the Tarapur facility.
Other asserted risks which might bear upon petitioners' standing claim arise
from the alleged failure of the Commission to fulfill duties' arising from the
National Environmental Policy Act of 1969. See, Petitions, p. 7. We are urged to
fmd that NEPA has a clear ,"international reach," which makes it applicable to
the situation at the Tarapur Atomic Power Station. Although we shall address
the legal arguments bearing upon NEPA's foreign' application in a later portion

as
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of this opinion, we must note that no portion of that enactment bears upon the
right of a party to intervene in administrative proceedings before federal agencies
or to demand a hearing on any subject. See, licarilla Apache Tribe of Indians v.
Morton, 471 F.2d 1275,1284 (9th Cir. 1973). Cases cited by petitioners in their
Supplemental Memorandum on Timeliness and Standing Issues as bearing upon
this issue' do not concern standing to intervene in agency hearings themselves,
but only deal with standing to seek federal judicial review of agency action or
inaction. They focus upon whether agencies should be required to prepare
environmental impact statements at all, and ifso, what the form and content of
those statements must be. They do not concern the extent to which intervenors
must be permitted to participate in agency deciSion-making processes. See, e.g.,

Scientists' Institute for Public Information, Inc. v. Atomic Energy Commission,
156 U.S. App. D.C. 395, 481 F.2d 1079 (1973); United States v. SCRAP, 412
U.S. 669 (1973).
(2) Risks to United States Population
A second type of interest advanced by petitioners on behalf of their members involves risks to persons in the United States arising from (1) the increased
danger of proliferation of nuclear weapons; and (2) possible theft of nuclear
materials or sabotage of the Tarapur facility. .
Petitioners appear to concede that the risk of injury to the members which
could be conceivably imagined to arise in the United States as a result of granting the two nuclear fuel export licenses for Tarapur is shared in like measure by
the entire population of the country. Supplemental Memorandum on Timeliness
and Standing Issues, pp. 9-10. However, it is argued that the fact that injury to
members may be "shared by the many rather than the few does not make them
less deserving of legal protection through the judicial process." Sierra Club v.
Morton, 405 U.S. 727, 735 (1972).
If petitioners allege a concrete and direct injury, their claim of standing is
not impaired merely because similar harm is suffered by many others. However,
if petitioners' "asserted harm is a 'generalized grievance' shared in substantially
equal measure by all or a large class of citizens, that harm alone normally does
not warrant exercise of jurisdiction." Warth v. Seldin, 422 U.S. 490, 499 (1975);
citing SchleSinger v. Reservists to Stop the War, 418 U.S. 208 (1974); United
States v. Richardson, 418 U.S. 166 (1974); Ex Parte Levitt, 302 U.S. 633(1937);
See also, Frothingham v. Mellon, 262 U.S. 447, 488 (1923); Flast v. Cohen, 392
U.S. 83, 114 (1968). Petitioners here assert no more than a hypothetical and
speculative "generalized grievance" shared in every respect by the entire
domestic population of the country.
First, petitioners point to the fact that "plutonium may be either openly or
clandestinely diverted by nation-states for fabrication into explosive devices
which threaten international stability and world order, as well as the common
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defense and security of the United States." Petitions, p. 4. Petitioners direct our
attention to the line of causation which was considered by the Supreme Court in
United States v. SCRAP. They assert that the potential harm from the Tarapur
fuel shipments is more concrete than the harm of increases in discarded refuse
considered in that decision. See, Supplemental Memorandum on Timeliness and
Standing Issues, p. 13. However, this analysis fails to reflect that SCRAP dealt
with a statute-NEPA-which has been interpreted by the courts to confer broad
judicial standing to allow citizens to require government agencies to prepare
adequate impact statements concerning the effects of their activities on the
domestic environment. Here we deal with an export licensing proceeding under a
statute whose legislative historY and implementation contains no indication that
public participation in export licensing was contemplated. More importantly, the
chain of causation posited here-unlike SCW-requires an assumption of
disregard by a foreign nation of multiple international undertakings. Of course,
it is the function of the Commission and of the Department of State, each in its
own sphere, to guard against these risks. These functions may need to be exercised, however, as the conduct of this country's foreign relations demands, in
contexts which preclude the public adjudication of another nation's commitments and intentions.
The asserted threat that diversion of special nuclear materials from Tarapur
by a terrorist group will cause domestic harm is also no basis for standing. We
agree with our staff and the Department of State that this claim is "a generalized
grievance shared in substantially equal measure by all or a large class of citizens."
Warth v. Seldin, 422 U.S. 490, 499 (1975). The injury petitioners assert here
would arise for each inhabitant of the United States for each export license for
this reactor. Again, the Commission's responsibility for considering the possibility of diversion as one aspect of protecting the common defense and security
of the United States does not establish that diversion would cause any concrete
personal or direct harm to petitioners which would entitle them to a voice in its
proceedings.
Additionally, on page 6 of their petition, petitioners argue that continued
shipment of special nuclear material to Tarapur may aggravate operational
problems and increase the threat of a major nuclear accident with repercussions
" .•• for the health and safety of affected popUlations." If petitioners are here
referring to persons in the United States as possibly affected by operations at
Tarapur, we see no circumstances, and petitioners have shown none, in which
health effects would be visited on the United States populace as a result· of
operations at Tarapur. Consideration of health and safety effects in foreign
countries resulting from export licenSing is outside the jurisdiction of this
Commission, as we discuss below at greater length.
Before concluding our discussion of the standing issues in these proceedings,
the Commission is mindful of the need to address factors set forth in its own
regulations which must be considered in ruling on petitions for intervention in
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licensing matters. The three following factors are set out in 10 CFR §2.714(d):
(1) The nature of the petitioner's right,. under the Act, to be made a party
to the proceeding.
(2) The nature and extent of the petitioner's property, financial or other
interest in the proceeding.
(3) The possible effect of any order which may be entered in the proceeding on petitioner's interest.
Although the foregoing discussion has indirectly touched upon all these
points, explicit consideration of the three points highlights petitioners' lack of
standing. As discussed earlier, the petitioners' right to be made a party is dependent on the presence of an interest which may be affected by the proceeding. It
has been demonstrated that, under current judicial concepts of standing, petitioners and their individual members do not possess the kind of concrete, identifiable interest which entitles them to demand intervention as a matter of right in
the Tarapur fuel licensing proceedings. The nature of petitioners' interest has
been shown to. be highly conjectural, speculative, add remote. No qualifying
interest has been shown, and hence the effect that any order which the Commission might issue in these proceedings would have upon petitioner's interest
need not be decided.
Given our findings on these three factors, we must conclude that intervention as a matter of right by the Sierra Club, Natural Resources Defense
Council, Inc., and the Union of Concerned Scientists is unsupported in law or
fact. For the reasons we earlier stated, intervention as a matter of discretion is
also denied.
'II. TIMELINESS
Since we have decided that Petitioners have failed to establish sufficient
standing to entitle them to participation in these proceedings as a matter of
right, it is unnecessary fully to decide the further questions of timeliriess as
respects these petitions. The Tarapur petitions were formally fIled with the NRC
. on March. 2, 1976 (the Commission was telephonically advised of the fIling on
the previous day, March 1). Petitioners' attorney, Mr. Eldon V. C. Greenberg,
had been furnished with copies of the documents regarding these applications on
January 29 or 30, 1976, thirty-three or thirty-two days before the fIling of the
petition. Mr. Greenberg, then representing NRDC and the Sierra Club, had actual
notice of the existence and essential features of license ,XSNM-805 in midOctober of 1975, four and one half months prior to the fIling of the Tarapur
petitions. We therefore raised with the participants the question whether the
petition in XSNM-805 had been timely fIled.
'
While it is clear that the petition, as regards XSNM-805, is untimely 'as to
the clients Mr. Greenberg represented at the time he learned of the license
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application, attributing that untimeliness to UCS, which entered into a lawyerclient relationship with Mr. Greenberg only in February of this year, presents
issues we should not decide absent need to do s'o.
deem it desirable, nonetheless, because of possible future interest in the export licensing process, to offer
the following views as gUidance on how the Commission will handle timeliness
'
matters in the future.
The Commission's rule governing intervention is set forth at 10 CFR
§2.714, which provides that "[t)he petition and/or request shall be filed not
later than the time specified in the notice of hearing, or as provided by the
Commission, the presiding officer, or the atomic safety and licensing board
designated to rule on the petition and/or request, or as provided in 2.102(d)(3)."
This rule assumes that procedures for convening a hearing have already been
'
commenced, which is not the case here. "
Because the petition for intervention in Tarapur is the initiating event in the
process of determining whether a hearing shall be held, there are no regulations
which set forth a definite time limit for the filing of petitions. However, NRC
regulations generally provide a thirty-day period for filing in situations where a
notice of hearing is published. Such notice is published promptly on docketing
of the application. See, 10 CFR § §2.104 and 2.105. Section 189(a) of the
Atomic Energy Act requires thirty days Federal Register notice of hearing,
however, only for construction permits for facilities licensed under Sections 103
or 104. Because of their frequency, low individual impact, and the historical
absence of controversy regarding them, materials licenses-foreign and
domestic-have not been noticed in the Federal Register. 7,
, The whole question of procedures to be followed in these matters, including
consideration of the issues of public notice and timeliness is under current Staff
review, which we anticipate may result in amendments to the,Commission's
Rules of Practice at an early date. Meanwhile, in evaluating what type"of public
notice is appropriate for nuclear material export licenses, we believe that a
thirty-day notice period would be reasonable, unless in a particular case a shorter
period is required. Based on our past experience, it is questionable whether there
will be sufficient sustained interest in the numerous 'materials export ~licenses
considered by the NRC each year, to warrant publication of every license application in the Federal Register. Pending completion of our overall study, we
believe adequate public notice will be provided by posting applications received
in the Commission's' Public Document Room (PDR) togethe'r 'with a periodic
mailing of recent filings to any requester with a particular interest in receiving
them. Beginning last November I, the Commission's policy has been to place the

We

1 The Commission, by regulation, provides for Federal Register notice upon receipt of a
facility export application. The regulations provide for thirty days notice, but permits the
Commission, in its discretion, to establish a lesser period. The Commission traditionally has
given fifteen days notice. 10 CFR §2.10S.
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entire unclassified portion of materials export licensing mes in the PDR on a
current basis. Henceforth, and pending any' amendments to our regulations
(supra), for any application so noticed we will regard petitions 10 intervene as
timely only if med within thirty days thereafter, or any shorter period specifically provideil. We direct the Staff to prepare a Federal Register notice announcing this interim step.

m. NRC JURISDICTION
,

Since we have determined that the petitioners have not met the prerequisite
standing requirements of Section 189(a) of the Atomic Energy Act, petitioners
have no right to the hearing they have requested. Nevertheless, the Commission's
Rules of Practice contemplate that the Commission may in its discretion direct a
hearing to be held even in the absence of a proper request under Section 189(a)
if the Commission determines that such a hearing would be in the public
interest. 10 CFR §2.l05(a).
After examining the submissions of the petitioners, the Department of
State, and NRC staff, the Commission has determined that a public proceeding
to consider issues bearing on license applications XSNM-805 and XSNM-845
would be in the public interest.
In exercising its discretion as respects a hearing, the Commission must determine the appropriate hearing procedures, taking into account the nature of the
issues raised by the petitioners, and the need to make its decision on the export
applications as expeditiously as possible. Before discussing those procedures,
however, we feel that some indication of the substantive scope of the Commission's jurisdiction as it relates to the petitioners' contentions is required.
Those contentions' fall under three headings: procedural objections to
granting the pending applications, NEPA objections, and substantive objections:
"

A. PROCEDURAL OBJECTIONS
We note that all petitioners' procedural contentions are framed in terms of
the Commission's own obligations in analyzing applications (as petitioners view
those obligations), rather than the possible role of hearings or factual informa·
tion adduced outside the framework of Executive Order 11902. The repeated
complaint is that the Commission has not independently analyzed and made
findings on specific matters, such as the health and safety risks of the Tarapur
Atomic Power Station. However, any such analysis and findings in no way
depend on the mechanism of a public hearing. For some of petitioners' assertions (e.g., the Commission has not obtained back-up data, obtained raw mes of
physical security inspections, or consulted individually with Executive Branch
agencies), a public hearing is simply irrelevant. For the remainder, we are essen580

tially asked to assume that, if we agree analysis would be relevant, petitioners
have information to contribute in a public hearing format.
Let us take first the following of petitioners' procedural claims: 8
2(a) That no public notice of the application has been given;
2(b) That the decisional criteria the Commission applies are inadequately
defined;
2(d) That the Commission has not analyzed health and safety risks at
Tarapur presented by the pending application;
2(i) That the Commission has not obtained back-up material from the
Executive Branch;
20, in part) That the Commission has not obtained safeguards information or made analyses or findings regarding Indian' facilities other
than those at Tarapur;
2(k, in part) That the Commission has not had access to raw mes of
physical security inspections carried on by the Energy Research and
Development Administration.
Regarding claim 2(a), petitioners conceded at the oral hearing on their
petitions what is the case: tha't no legal obligation exists to give public notice of
materials license applications, either for' export or domestic use. As we have
already indicated, the Commission has undertaken to place each application for
an export license in its Public Document Room when received. Unclassified
analyses and other information bearing on the applications are also placed there
when received. Thus, as a matter of Commission policy, notice of export license
applications is already available to the public. In the case of the subject applications, notice of our decision to hold a hearing on issues concerning them, as a
matter of administrative discretion, will be published in the Federal Register in
the near future.
'
Claims 2(b), 2(c), 2(i), 20), and 2(k), reflect a misunderstanding of the
procedures ado'pted by the Executive Branch and the NR~ for processing export
license applications or, pOSSibly, a claim that the procedures adopted are legally
insufficient. The Commission has outlined factors it considers, to the extent
they are not already established by the Atomic Energy Act, through the NRC
. Staffs statement of export licensing procedures placed in the NRC Public
Document Room last January. A copy of that statement is appended to this
opinion. Further definition may be developed in any opinions which may be
issued upon the grant or denial of particular license applications. The Commission also has the question of suitable criteria under study, in a Staff analysis.
However, existing statements, subject to the opportunity for any necessary
refinement through the medium of opinions, are ample to permit continued
decision pending the outcome of that study.
8The numbering of these claims follows that contained in the Affidavit of J. Gustave
Speth Identifying Contentions and Bases which are attached to the original Petition,
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I As for the procedures adopted by the Executive Branch, these are defined in
Executive Order 11902. The Commission believes the order creates a rational
organization for Executive Branch contribution to Commission processes. It
does not preclude additional consultations, the'obtaining of back-up information, including information on Indian facilities other than the TAPS, or access to
raw flIes of physical security inspections at ERDA, should the Commission
determine that such' measures would contribute to' its analysis of a particular
license application. Also, ERDA flIes of phYSical security inspections have been
and 'are available to NRC. Moreover, an NRC official accompanied ERDA officials on their physical security visit in November 1975 to the Indian reprocessing facility being constructed at Tarapur, and informal staff consultations with
responsible officers at Executive Branch agencies are frequent and profitable to
NRC understanding.
Claim 2(d) suggests analyses which, in the Commission's view ,lie outside its
responsibilities in passing upon these export license applications. Claim 2(d) is
directed entirely at health effects experienced in the vicinity of Tarapur. Without repeating at length the persuasive analysis fIled herein by our Staff, we agree
with them that it would be extraordinary, as a matter of international law, to
conclude that we had authority ,to address ourselves to, or attempt to regulate,
matters so clearly domestic to the Indian nation and within the purview of its
own regulatory responsibilities. The Atomic Energy Act of 1954, while requiring
us to make export decisions (as all otliers) with a view to the "common defense
and security of the United States, ,,9 notably omits reference to public health
and safety in its prOvisions addressed to international matters.
Thus, Sections 3(e) on international cooperation and' 123 on Agreements
for Cooperation speak only to common defense ,and security; Sections of the
Act which reference foreign activities (54, 57(b), 64, 82) are equally silent as to
health and safety. Sections of the Act which speak to domestic distribution (53,
57(c)(2), 63, 81) make health and safety matters a proper condition on licenses.
Section 103 covers licenSing of production and utilization facilities both for
domestic use and export. Although the provision mentions'health and safety
several times, when it speaks specifically of exports (Section 103(d)), the only
qualification is that the transactiori be under, the terms of
agreement for
cooperation. The health and 'safety standard appears only in' the article's last

an

'See, Section ll(g), defirung the term '''common defense and security" for purposes of
the licensing provisions of the Act. Petitioners' argument that the Commission could make
public health and safety determinations without embarrassment, because it makes common
defense and security determinations, overlooks this necessary qualification. We are empowered by the Atomic Energy Act to protect the common defense and security of the
United States alone. So, too, with respect to public health and safety. Congress' omission of
reference to public health and safety in dealing with exports signifies at best a recognition
that domestic health and safety will not usually be significantly affected by foreign reactor
operation.
'

'582

sentence regarding licenses issued to "any person within the United States."
Similarly, the general prohibition section of the Act (57) speaks of both
domestic uses and exports. Its use of the health and safety standard occurs only
in subsection c(2), however, which concerns distribution of special nuclear
material "to any person within the United States." Neither the legislative history
of the Act, l 0 nor anything connected with the Energy Reorganization Act of
1974, suggest any different outcome, and, through its supervision of Agreements
for Cooperation, Congress has long been aware of the Commission's view-reflected in ,its export licensing regulations....:that only common defense and
security considerations are' relevant to export matters.' 1 Federal, Register
notices of applications for facility export licenses have routinely contained the
following language:
"In its 'review of applications solely to authorize the export of production
or . utilization facilities, the, Nuclear Regulatory Commission does not
evaluate the health and safety characteristics of the facility to be exported."
General Electric Technical Service Co.; Application for and Consideration of
Issuance of Facility Export License [Docket No. 50-536] 40 Fed. Reg.
23123 (May 28, 1975)."
Inclusion of this statement in .the Federal Register notice was a regular practice
under the NRC's predecessor agency, the Atomic Energy Commission. See, Gulf
Oil, Inc., Notice of Application for and Considera'tion of Issuance of Facility
Export License [Docket No. 50-411],38 Fed. 'Reg. 3000 (JanuarY 31,1973).

i

°There is

nothing in, the material cited by petitioners on pages 27-28 of the Supple·
mental Memorandum on Issues Other 11ian 'Timeliness and Standing to suggest that legislators' contemplated foreign health and safety reviews. The Senate Reports cited in that
discussion (No. 1699 of 1954 and No. 1325 of 1964) recite the public health and safety
criterion In connection with sections which pertain to both domestic and export licenses.
The primary concern of the Congress in' 1954 was the domestic development of nuclear
energy. Therefore, we believe that expressions like those referred to by petitioners cannot
be taken to impose standards for foreign 'activities unless specifically indicated. This is
especially the case where the words public health and safety could' be interpreted to refer to
the health and safety of the American public. It is noteworthy that the' specific discussion of
International Activities contained In Chapter 11 of Senate Report No. 1699 says nothing
about. foreign health and safety concerns, although it does comment at length on common
defense and security Issues. It Is significant, with respect to Senate Report No. 1325, that
the section mentioned refers tei imports, as well as exports. Of course, the Congress would
have wanted to insure that health and safety considerations would apply to imported
materials.
' '
I I See, 10 CFR §70.31(e). The Joint Committee on Atomic Energy's awareness of tlt1s
practice has special significance in view of the unique relationship between it and the
Commission. See Union of Concerned Scientists v. Atomic Energy Commission, 499 F.2d
1069,1079 (D.C. Cir.1974);Siegelv.AtomicEnergyCommission, 400 F.2d 778 (D.C.Cir.
1968).,
,.
I
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Although the situation is arguably different where a domestic health or safety
impact might be expected, such a case is clearly not presented here.
Petitioners' remaining "procedural" claims, in summary, are:
2(e) That the Commission 'failed to analyze the possibility that, through
exchanges of irradiated fuel under Article VI(c) of the Agreement for
Cooperation, India may be able to circumvent safeguards;
2(f) That the Commission has not analyzed the risks associated with possible Executive Branch findings under the Agreement for Cooperation
that India may undertake fuel reprocessing, or other actions;
2(g) That the Commission has not analyzed the adequacy and effectiveness of existing IAEA safeguards at Tarapur, and lacks the information to do so;
2(h) That the Commission has not analyzed whether the United States
could effectively retrieve the special nuclear material now at Tarapur,
should India breach its undertakings to the United States;
2(j, in part) That the Commission has not obtained safeguards information or made analyses or fmdings regarding Indian facilities other
than those at Tarapur;
2(k, in part) That the Commission has not obtained information or made
,adequate analyses regarding physical security at Tarapur against
sabotage, terrorism or theft;
,
2(1) That the Commission has not obtained information or made analyses
regarding Indian plans for reprocessing and waste treatment of spent
fuels at Tarapur, particularly since India could reprocess other (nonsafeguarded) fuels at the same facility;
2(m) That the Commission has not obtained information or made analyses
regarding Indian weapons development capacity and plans and other
similar matters bearing on the risk that diversion from Tarapur might
be attempted.
Although, as we noted above, each of these contentions is directed to the
Commission's own processes rather than controversy about the underlying
issues, we accept the proposition that additional information or analyses bearing
on some of these matters may be relevant to the findings that the Atomic
Energy Act requires of us. We wish to make clear that this acceptance does not
signify agreement with the procedural claims set forth immediately above. We do
not regard the nature or scope of the information available to the Commission,
or of the analyses developed, by it to be the, subject of hearings before the
Commission.

B. NEPA OBJECIlONS
We find that neither of these licenses is a "major federal action significantly
affecting the quality of the human environment." In contrast, the export pro584

gram as a whole is already the subject of a generic environmental'impact statement prepared by the Energy Research and Development Administration, as
petitioners are well aware. Many of the issues petitioners raise, including the
adequacy of IAEA safeguards and U.S. responsibility for foreign health and
safety impacts, are analyzed in that document. See, Final Environmental Impact
Statement on United States Nuclear Power Export Activities [ERDA;1542],
April 1976.
When one focuses on the particular licenses at issue here, none of the indicia
of major federal action are present. Under, the Commission's rules, licenses for
nuclear reactor fuel as such, domestic or foreign, are explicitly not "major
federal actions." 10 CFR §S1.S(dX4). The granting of a single such license
_involves no commitment to future action or additional environmental impact,
beyond that of the subject fuel itself. As petitioners themselves recognize, the
contribution of any particular license is itself merely incremental. The
plutonium which will be created by irradiation of the fuel proposed for export is
but a small proportion of the total already on hand, actually or potentially, in
India.
We are fortified in this conclusion by our view that the focus ofNEPA is the
assessment of the domestic impacts of domestic activities. When the environmental impact claimed consists of radiation hazards to Bombay and its environs,
the same principles which forbid application of the Atomic Energy Act to
regulate foreign health and safety, foreclose consideration of the environmental
balance. It is not for us to make policy decisions for another sovereign nation on
the social balance to be struck betwee~ energy needs and environmental impacts.
While petitioners have made their contrary view a litigation issue with the
Commission (See, Petitions, p. 6), we are satisfied that the terms and history of
the Act' are most consistent with 'an interpretation which avoids speCUlation
regarding another nation's internal affairs. Even if it were assumed that international impacts must be considered (and no great issue is made of this point by
petitioners), impacts internal to a foreign nation need not be. 12
C. SUBSTANTIVE OBJECTIONS
In considering petitioners' substantive objections to granting these licenses,
again, our only purpose at this time is to identify issues we regard as relevant to
12 Of course, domestic impacts of these shipments 'must be considered. But we regard
petitioners' suggestions that the domestic manufacture and transportation of this fuel constitute a "major federal action" as unsound. In ,this respect, the applications are indistinguishable from countless similar activities occurring annually, activities already
adequately analyzed in generic environmental impact statements in part and for which a
requirement of individual statements would trivialize the statute, See. Final Environment
Statement. U.S. Nuclear Power Export Activities" (ERDA-1S42). April 1976; "Environmental Survey of the Uranium Fuel Cycle" (U.S. AEC, WASH-1248), April 1974.
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the forthcoming hearing; in order to permit the participants to focus their attention on areas which will be the most helpful to us. However, before beginning a
detailed discussion of petitioners' contentions it might be useful to outline
briefly our view concerning the scope and nature of our licensing authority, as it
relates to other agencies of the federal government having responsibilities in this
area. The following comments are consistent with views presented to the Congress most recently in Commission testimony before the Senate Government
.
Operations Committee on January 30, 1976.
The Energy Reorganization Act of 1974, which established the-Nuclear
Regulatory Commission, also delegated to the Commission responsibility for
regulating commerce in licensed special nuclear material so as -to insure that no
export would be permitted which was inimical to the common defense and
security of the United States. J 3
Our decision on a particular license is not foreordained by the statutory
judgment required for an Agreement for Cooperation under Section 123 of the
Atomic Energy Act "that the performance of the proposed agreement will not
constitute an unreasonable risk to the common defense and security of the
United States." Obviously that judgment, rendered by the President and left
undisturbed by the Congress before which an Agreement has lain, is entitled to
great weight as an assessment of the circumstances at the time of the Agreement's execution. We are 'conscious, too, that sUch Agreements represent
national undertakings, binding under international law . However ;the existence
of a valid Agreement is but one of the two statutory conditions to be satisfied
for each individual export license. The other condition, that the export not be
inimical to the common defense and security, must also be met in each case: The
periods over which' Agreements for Cooperation may be effective (up to 40
years) make it understandable why the initial common defense and security
determination, made before entering 'into a particular Agreemen,t, is not dispositive of whether an individual export, years or decades later, is inimical to
this nation's common defense' and security. In any event, by its terms, the
Atomic Energy Act provides for periodic reexamination of these issues through
the export licensing process.
It follows that the inimicality of the proposed exports to the common
defense and security of the United States, and the conformity of proposed
actions with, the Agreement for Cooperation both constitute issues the Commission will be required independently to decide in these proceedings, giving
due recognition to the weight to be accorded to Executive Branch views on such
matters. See, First National Bank v. Banco NacionalDe Cuba, 406 U.S. 756
(1972). We agree with the Department of State that only these issues are presented within the scope of these licensing proceedings.
While the Commission is consulted and deems itself at liberty to offer the

.
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standard is derived from the Atomic Energy Act of 1954.
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Executive· Branch advice, within the sphere of the Commission's functional
competence, it is the President's responsibility, and that of Executive Branch
agencies, to conduct the discussion which they deem advisable with other
governments on the subject of nuclear nonproliferation. Similarly, although the
State Department.has offered to consult the Commission in the negotiation of
Agreements for Cooperation,14 the final responsibility for framing an Agreement lies with the Executive Branch. Setting aside for the moment the possibility of differing interpretations of any. ambiguities oflanguage, we must take
the broad framework of an Agreement for Cooperation as we find it.
We turn next to the substantive objections petitioners raise against granting
the requested export licenses for nuclear fuel to Tarapur. They are the fol·
lowing:
4(a) India is not a party to the Treaty on the Nonproliferation of Nuclear
Weapons (NPT);
4(b) past and present friction between India and neighboring countries
raises the specter of international conflict which might disrupt
implementation of safeguards and physical security measures at
Tarapur;
5(a) the U.S. has not required India to refrain from developing additional
nuclear explosive devices;
. 5(b) the U.S. has not required India to place international safeguards on all
its nuclear facilities; ... .
5(c) the U.S. has not required India to refrain from developing enrichment
and reprocessing facilities;
5(d) the U.S. has not required India to agree; prior to the shipment of
nuclear fuel to Tarapur to safeguards and physical security requirements for any future reprocessing of such, should reprocessing be
permitted; .
5(e) The U.S. has not required India to establish any physical security
requirements applicable to operations at Tarapur; .
5(t) the U.S. has not required India to accept bilateral safeguards, supplementing the international safeguards applied by· the IAEA at
Tarapur;
5(g) the. U.S. has not required India to agree to U.s. control over the
disposition of plutonium produced at Tarapur;
6
the U.S. has failed to adequately protect the health and safety of the
public; and
7
exports would be inconsistent with and would violate U.S. obligations
under the NPT.
"See, Letter to Mr. Samuel J. Chilk, Secretary-U.S. Nuclear Regulatory Commission,
from Mr. Myron B. Kratzer, Acting Assistant Secretary of State, dated March 19,'1976,
Enclosure, p. 3.
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In making its determination whether a given export pursuant to an Agreement for Cooperation is inimical to .the common defense and security of the
United States, the Commission must base its decision on whether the safeguards
and the assurances given by the recipient government to insure that U.S. supplied fuel is not diverted from the use for which it was authorized. While the
accuracy of claims 4(a), 4(b), Sea), S(b), Sed), See), S(Q, and S(g) may be
disputed, and we imply no determination as to the relevance of each to our
ultimate action on the license applications, at this stage we are prepared to
receive information and analysis bearing on these claims.
As for petitioners' allegation 7, that United States exports to Tarapur are
inconsistent with and violate the NPT and are therefore inimical to the common
defense and security, the Commission finds the view of the Department of State
dispositive. The State Department, after examining the language of the NPT as
well as its legislative history and the views of other NPT parties, has determined
that exports to non-parties do not violate the Treaty if international safeguards
are applied to individual exports pursuant to Article III of the Treaty. In support
of this view, reference is made to IAEA Information Circular 66, revision 2. See,
Supplemental Responses of the Department of State, pp. 3644. Adrian Fisher, a
principal U.S. negotilltor of the NPT and supporter of the Petition to Intervene,
concurred with this conclusion in recent Congressional testimony.1S Since international safeguards are applied at the Tarapur Atomic Power Station pursuant to
the U.S. Agreement for Cooperation with India, we question the relevance of
testimony on this particular legal allegation.
Claim S(c) is Similarly over·stated. Although India may develop enrichment
or fuel reprocessing facilities, these factors in themselves do not establish that
individual exports to Tarapur cannot be adequately safeguarded, or that the
exports under consideration fail the test of non·inimicality to U.s. national
security. Of course, the existence of such facilities is a factor to be considered
with respect to the ability adequately to safeguard the particular fuel at issue.
We have set out earlier in this opinion the reasons why the health and safety
claims raised in Paragraph 6 will not be entertained.
As the foregoing discussion suggests, we expect the focus on the discretionary hearing described in Part IV of this Opinion, infra, to be those issues
which pertain to the adequacy of the safeguards and related assurances applicable to this U.S. supplied fuel and any special nuclear material produced
therefrom. Other considerations relevant to matters we must decide in connection with Tarapur licenses, such as the consequences for United States
foreign policy of granting, denying, or delaying these export licenses, may also
be addressed.
I SHearings on the Export Reorganization Act of 1976 before the U.S. Senate
Committee on Government Operations, 94th Cong., 2d Sess., January 20, 1976; Hearings on
the Export Reorganization Act of 1975 before the U.S. Committee on Government Operations, 94th Cong., lst Sess. (1975), p. 447.
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IV. DISCRETIONARY HEARING PROCEDURES
At the conclusion of the March 17 preliminary hearing, the Commission
asked the participants " ... to submit in a filing to be received no later than the
close of business on March 26, 1976, their views on hearing procedures that
might be followed should the Commission, on the one hand, determine entitle·
ment to a hearing as a matter of right, or on the other hand, find there is no such
entitlement or that a hearing would be appropriate as a matter of discretion."
Transcript, p. 98. The Commission has reviewed the responses received and has
decided to hold legislative·type hearings on the issues raised by the two license
applications under consideration. The basis for and format of those hearings are
discussed below.
As background, the NRC Staff is now engaged in a review of our export
licensing procedures, which the Commission initiated several weeks prior to the
fJling of the petitions in these proceedings. One of the issues which the Staff is
considering is whether public participation in the export licensing process would
be desirable, and if so, in what form. Since these requests for a hearing present a
matter of first impression, and in light of the ongoing Staff study, we believe a
frankly recognized, exploratory approach to the matter is the appropriate course
at this time. A hearing on issues presented by the license applications now under
consideration will help provide a base of practical experience which should assist
us in formulating future policy.
Because of the absence of precedent for public hearings or other forms of
citizen participation in export matters, not only in our own agency, but in many
other fields having a foreign policy aspect, we believe that an experimental,
exploratory approach is best calculated to reveal whether broader participation
can assist the Commission in performing its export licensing function, and what
the practical consequences of such participation may be. The hearings will serve
as a forum where the public can state its views on the issues raised by these
nuclear export license applications before the agency of the U.S. Government
which has ultimate licenSing authority. The Commission already has extensive
information gathering and analytical sources available to it under existing interagency arrangements. Nevertheless, the questions raised by petitioners, insofar as
they are relevant to the license applications now before us, raise some of the
very issues the Commission considers in making an informed national security
detemination.
The petitioners have suggested that discretionary hearings should follow the
full adjudicatory format. Even if petitioners were entitled to a hearing as of
right, the Commission does not believe that full adjudicatory procedures of the
type specified in Part 2, Subpart G, of the Commission's regulations would be
appropriate in considering discrete nuclear materials licenses. In recognition of
the sensitive and complex foreign policy issues raised, modification of adjudicatory procedures in such circumstances is authorized by the foreign affairs
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exemption to the Administrative Procedure Act; 5 U.s.C. §554(a)(4), and
would be undertaken in advance of a formal hearing. Indeed, examination of
such procedures is presently one focus of the NRC Staff study.
The practical difficulties of conducting an adjudicatory. hearing should not
be overlooked. An adjudicatory proceeding would produce a rather. disjointed
record. Questioning of witnesses could be expected to. alternate frequently
between public matters and confidential ones. Either the consideration of confidential responses would have to be postponed to a later time, or an executive
session of the hearing would have to be convened, with the consequenUnconvenience to parties, witnesses and public observers. Although cross-examination
may be an effective tool where factual matters are in dispute, the issues here
relate primarily to matters of law and policy. Even were that not the case, we
believe that resulting delay, fragmentation of the record, and the inappropriateness of adversary confrontation concerning sensitive foreign relations matters all
argue against using a trial-type approach.
A legislative format permits a more rational scheduling of witnesses, and a
more ordered public record. Hearings more closely related to those typically
used by legislative bodies will meet the petitioners' objective of presenting information and analyses regarding the issues involved in these two licenses before an
appropriate government body. Even in this context, if a participant feels there
are questions which need to be asked of the Executive Branch' or other participants, those may be submitted to the Commission for possible use after review
for relevance, materiality, and the likelihood that a full response would require
reference to confidential information.
An open legislative type hearing can be conducted without prejudicing the
important national interests on which export licensing determinations are based.
Foreign·nations that rely on the U.S. to supply their legitimate nuclear needs are
3ccustomed to Congressional hearings on nuclear export and nonproliferation
issues. Adjudicatory procedures are well suited to .the resolution of concrete,
factual disputes; broad public interests can be aired ,more appropriately and
more effectively in an open public hearing of the type conducted by Congressional committees when they deal with similar issues. Indeed, one of petitioners' affidavits, submitted by Carl H. Marcy, former Chief of Staff for the
U.S. Senate Committee on Foreign Relations, recognizes the value such hearings
can have. See, Appendix 2, Petitioners' Supplemental Memorandum on Timeliness and Standing Issues, March 19, 1976, pp. 2-3.
In accordance with the views expressed above, we direct the NRC staff to
prepare a Federal Register notice for publication by the Commission as soon as
possible, noticing the hearings, the .procedures to be 'followed and the time
schedule to be observed, in conformity with this opinion.
. The hearing format should incorporate the following features: .
. (1) Federal Register Notice of hearing to be issued; ,
(2) .Oral hearings for the present participants in these proceedings, in-
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eluding'presentation of witnesses as well as any argumentation, to be
, , held on or about June 3, 1976, and to be presided over by the Com·
mission itself;
(3) Written comments to be invited from the present participants and any
interested members of the pUblic. For the public generally, these
comments should be received by the Commission no more than fifteen
days following publication of the Federal Register notice. For the
present participants, the' comments should be provided to the Com·
mission and to the other participants on or before Monday, May 24,
1976, and should include the text of any factual or other statements
intended to be presented at the oral hearing.' On or before Tuesday,
June I, 1976, the participants may respond with 'sugg'ested questions to
be addressed to proposed witnesses at the Commission's discretion
and/or rebuttal materials. The Commission may specify in advance of
the hearing date the time available to the participants for their respec·
tive oral presentations, and may indicate areas which it would particu·
larly wish to have addressed in oral testimony.
(4) Participants to be subject to q~estioning only from the Commission;: .
(5) The hearings to be open to the public, and a stenographic transcript
made (however, the decision may be based in part on materials outside
, , the record thus generated, since such hearings are not '~on·the·record",
within' the meaning of the Administrative Procedure Act, 5 U.S.C.
§ §554.S57); .
. (6) Discovery, to be pursuant only to the Freedom of Information Act.

.
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The time schedule will be as expeditious as is consistent with meaningful
public, participation, permitting the Commission to act on license applications
XSNM·80S and XSNM·84S no later than June 1976; Because·of the generic
character of the issues raised, the Commission may act on one or both of these
applications prior to the conclusion of the hearings if it .fmds that a need for
greater, expedition in acting on these, licenses has been, shown. The hearings
would then, be continued, for the purpose of assisting .the Commission in its
determination of subsequent licenses for the Tarapur facility.
'. ~.'

" .. , V. REQUEST FOR FINANCIAL ASSISTANCE

-,'

•

j'

Petitioners have requested that the Commission provide them with financial
assistance to enable them to represent fully their views and the views of their
members. Petitions, p. 10. The complex policy and practical issues raised by the
concept of intervenor funding are being fully explored by.this Commission in an
ongoing rulemaking proceeding. 40 Fed. Reg. 37056. Pending that decision, we
consider it would be inappropriate to authorize the expenditure of NRC funds
to support their participation either in the preliminary proceedings already held
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or in the future discretionary hearings described in Section IV of this Opinion.
Therefore, petitioners' request for funding is denied without prejudice to its
subsequent renewal.
By the Commission

Samuel J. Chilk
Secretary of the Commission
Dated at Washington, D. C.
this 7th day of May, 1976.

APPENDIX
EXPORT LICENSING PROCEDURES
NUCLEAR REGULATORY COMMISSION

January 1976

When NRC receives an export license application, it will be distributed to
relevant NRC staffand, at the same time, forwarded to the State Department,
which will be asked for a presentation embodying the data NRC requires as well
as the formal views of the Executive Branch on the given license request. The
Executive Branch has informed the NRC that the Department of State will act as
the lead agency within the Executive Branch for developing views in this area.
Furthermore, the Department of State will consult other agencies throughout
the Government, such as ERDA, DOD, and ACDA, for the purpose of developing all the necessary information within the purview of the Executive Branch
which bears on the license decision.
'
For the purpose of assuring that the export will be used exclusively for
peaceful purposes and will meet the "common defense and security" requirement of the Atomic Energy Act, the following information inter alia will be
developed and assessed by the relevant agencies:
1. What is the purpose for the export?
2. Does the recipient country have an Agreement for Cooperation with the
United States under Section 123 of the Atomic Energy Act, as amended?
And, if so, is the' export in question covered by the Agreement? .
3. Has the recipient country accepted. and implemented IAEA safeguards and!
or other appropriate supplementary bilateral conditions (including, where
applicable, understandings regarding re-export) imposed by the United
.States?
4. In cases in which the recipient country is not required by the NPT to accept
IAEA safeguards, does the recipient country or organization have account-
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ing and inspection procedures such as to assure compliance with the requirements of the relevant U.S. Agreement?
5. Does the recipient country have adequate physical security arrangements to
deal with threats of sub-national diversion of significant quantities of
nuclear weapon materials (plutonium or highly enriched uranium)?
6. What is the position of the recipient country with regard to nonproliferation
(e.g., party to NPf, LANFZ, public statements)?
7. What understandings does the United States have with the recipient country
with respect to the use of U.S.-supplied material or equipment to acquire or
develop nuclear explosive devices for any purpose, and as to the recipient
co~ntry's policies and actions as to such development using equipment and
material from any source?
8. What other factors are there which bear on the issuance of the export
license, such as further U.S. understandings with the recipient country,
other supplier countries or interested regional countries?
While the NRC will not directly participate in the Executive agencies'
development and evaluation of this information, NRC will be in regular staff
level communication with the Executive Branch so that particular concerns of
the Commission can be taken into account in the Executive Branch review.
The Executive Branch will then forward to the NRC an analysis of the
pertinent and required information, as well as a coordinated Executive Branch
view on the license application. The Executive Branch has advised us that if the
involved Executive agencies should be unable to resolve any differences in view
during the development of the analysis, these differences will then be. resolved
through the mechanism of the National Security Council and ultimately by the
President himself, if necessary. The NRC will be made aware of this process by
the Executive Branch.
The Commission will consider the Executive Branch presentation prior to
making the NRC determination on the license. In reaching its decision, the
Commission will also take into account all other matters of record in the
licensing proceeding, including contributions to the record of its own staff, the
applicant and such others who may be parties to the proceeding.
Within the NRC, issuance of the following licenses will be approved in
advance by the Commission itself:
• Any license involving more than one effective kilogram of special nuclear
material, as defined in 10 CFR Part 70;
• Any license involving 10,000 kilograms or more of source material;
• Any license for a production or utilization facility or major component
thereof;
• Any other license having policy implications.
Routine applications not covered by the above criteria will be acted on,
within NRC, by the NRC staff.
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UNITED STATES OF AMERICA
NUCLEAR REGU LA TORY COMM ISS ION.
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COMMISSIONERS: .'

Marcus A. Rowden, Chainnan
Edward A. Mason
Victor Gilinsky
Richard T~ Kerinedy

:.

In the Matter of

License No. XSNM-805
; Docket No; 70·2071

EDLOW INTERNATIONAL COMPANY
(Agent for the Government of, ;
India on Application to Export·
,Special Nuclear Material) ,

, i

License No. XSNM-845
Docket No. 70·2131
, .

May 21, 1976

, ,Upon motion by, petitioners (in -export licensing proceedings) for an exten·
sion of time to submit written comments and for deferral of the scheduled
public hearing, the Commission takes into account an agreement by the petie
tioners and the Department of State encompassing both' an amendment to one
of the export license appiications and an extension of time, and, as a result: (1)
grants the requested extension 'and deferral to pennit petitioners to prepare
inore thoroughly for the hearing; and (2) establishes It new time schedule for the
hearing and indicates that it will review proposed statements by other individuals
and detennine whether to give such persons ,an opportunity to appear at the
hearing.
,i

ORDER

, '. ,On March 2, 1976, three organizations (Sierra 'Club, Natural Resources
Defense Council, Inc., and the Union of Concerned Scientists) ftIed a Petition
with the Nuclear RegulatorY Commission seeking to intervene in these licensing
proceedings for the export of low-encriched uranium fuel for use in the Tarapur
Atomic, Power Station near Bombay, India. After' an exchange of written
pleadings between Petitioners, the Department of State 'and the NRC Staff, the
Commission held a preliminary hearing 'on the procedural issues posed by the
Petitions on March 17th. .'
,.
'
After a thorough review of the oral and written record in this matter, the
Commission issued its Opinion on the prelirriinary issues on May 7, 1976.
Among other things, the Opinion denied the Petitioners standing to intervene in
this proceeding as a matter of right under'Section 189 of the Atomic Energy Act
of 1954. However, the Commission decided, as a matter of discretiori;to hold a
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legislative type hearing 'on the issues raised in connection with these license
app.Ucations.
, Therefore, the Commission directed the NRC Staff to prepare and publish a,
Federal Register notice, setting forth the details concerning the public,legislative
type of hearing which the Commission intended to convene on or about June 3,
1976. The May 7th Opillion was served on the various participants in the preliminary proceedings on May 7, 1976. The resulting Federal Register Notice was
delivered to the participants on May 14, 1976 and published in the Federal
Register on May 17, 1976.
'
On the same day that the Commission's notice of hearing was served on the
participants, the Petitioners flIed a Motion for Extension of Time to Submit
Written Comments and for Deferral of Public Hearing. ,That Motion sought
deferral of the date on which proposed testimony for the hearing was due until
July 8",1976, a period of forty-five (45) days, with the hearing to follow. The
Memorandum of Points and Authorities supporting the Motion cited two basic
reasons for deferring the hearing. First, the Petitioners averred that "access to
ind ari ability to critique all available information with respect to the Tarapur
Atomic Power Station ("TAPS"), in particular, and the Indian stance vis-a-vis
non-proliferation, in general, is likely, at least on some issues, to be critical to
the presentation of meaningful, in-depth comments at the public hearing." At·
tached to the Petitioners' Motion, therefore, were requests for information concerning these matters tinder the Freedom of Information Act. The Petitioners
asserted that' " ... until Petitioners and their experts have had an opportunity to
examine materials made available, any presentation of views to the Commission
would necessarily be premature." The second reason for deferral presented was
that- ten (10) working days would be "to short a time to assemble expert witnesses and to prepare all relevant submissions." .
On May 20, 1976 the Commission was served with the Response. of the
Department of State to Petitioners' Motion for Extension of Time to Submit
Written' Comments and for Deferral of Public Hearing. We note that this'Response also constitutes agreement between attorneys for the Petitioners and the
Department of Justice (acting on behalf of the Department of State) respecting
the scheduling of the oral hearing'and the receipt of written comments, as well
as the flIing of an amended license application in XSNM-805. In this regard, the
Response noted the statement ,in the Petitioners' Motion of May 14th that, if
action on license application XSNM-805 ''is necessary," " ... then the Commission should act on that application but do so specifically without prejudice
to full consideration of the issues raised by Petitioners with respect to license
application XSNM-845."
, ' After obtaining further information from the Indian Government concerning fuel supply conditions at the Tarapur Atomic Power Station, the Department
of State represents'that the quantities of material reflected in the present appli.
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cation SXNM·805 would not' be sufficient to sustain the requirements of the
nuclear fabrication process supporting the Tarapur reactor during the period of
delay Petitioners propose. The Department of State and Petitioners have agreed
that, in order to permit an extension of time adequate for preparation for
hearings, an amended license application med for XSNM-805 would be both
appropriate and unobjectionable. The Response states that the amended applica.
tion would be for "three tons of 2.1% U·235 and six tons of 2.66% U·235.
Ucense Application No. XSNM-845 will be appropriately reduced by six tons."
The letter dated May 21 from the Edlow International Company was more
specific, indicating that the quantities in amended XSNM-805 would be "231.28
kgs U·235 contained in 9165.6 kgs U enriched to a maximum of2.71%." In light
of the agreement of the participants to an extension of time for the hearing, the
Petitioners agreed not to raise further objection to the granting of amended
Ucense No. XSNM-805. The agreement between the participants was made "on
the condition that this does not involve a waiver of any legal arguments with
respect to the merits of granting Ucense XSNM-845 and that it is without
prejudice to legal rights or arguments raised in both XSNM-805, and
XSNM-84S."
In view of the new information obtained by the Department of State, and
the agreement between the Petitioners and the State. Department, which has
been concurred in by the NRC Staff and the Edlow International Company as
Agent for the Government of India, the Commission believes that an extension
of time would be appropriate in these proceedings. Therefore, a revision of our
earlier Federal Register notice will be prepared, to be consistent with the fol·
lowing points:
(1) the time for receipt of written comments will be extended to July 8,
1976. These comments shall include the text of any factual or other statements
intended to be presented at the oral hearing
(2) the oral hearing in this matter will be rescheduled for the week of July
19,1976, with a further, specific notice as to the date to be published at least 30
days before the hearing date;
.
(3) individuals other than those wh~ made presentations at the Com·
mission's March 17th hearing may me comments concerning the matters dis·
cussed as appropriate for the hearing in the Commission's Opinion of May 7th,
with a statement as to their interest in appearing at the oral hearing. The Com·
mission will promptly decide whether to admit such new participants to the oral
portion of the proceeding and .will notify each individual of its decision well
before the hearing date.
The Commission intends to act as expeditiously as possible in its review and
consideration of the amended Ucense application XSNM-805 when that
amended license application is med. Neither the decision announced today on
the request ,for extension of time, nor any decision on amended license
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XSNM-80S will bind the Commission's judgment of the issues to be considered
in the forthcoming hearing and decision.
'
For the Commission
SamuelJ. Chilk
Secretary of the Commission
Dated at Washington, D.C.,
this 21st day of May 1976.

597

UNITED STATES
NUCLEAR REGULATORY COMMISSION

, CLI·76-B

COMMISSIONERS:
Marcus A. Rowden, Chairman
Edward A. Mason .
Victor Gilinsky
Richard T. Kennedy

Docket No.' 50·155

In the Matter of
CONSUMERS POWER COMPANY
(Big Rock Point Nuclear
Power Station)

May 26,1976

The Commission finds good cause to grant the licensee a plant·life exemp·
tion from certain ECCS requirements, as set forth in 10 C.F.R. Part 50, 50.46
and Appendix K, and an exemption from other requirements until the refueling
outage scheduled for spring, 1977, subject to certain conditions.
TECHNICAL ISSUES DISCUSSED: ECCS

MEMORANDUM AND ORDER
I. BACKGROUND
In our Memorandum and Order of December 31, 1975 (CLI·75·15) we
granted to Consumers Power Company two limited exemptions from the ECCS
acceptance criteria (10 CFR 50.46). We also requested further information from
the Director of Nuclear Reactor Regulation and from Consumers Power
Company concerning the possibility of granting a requested plant·life exemption
from the ECCS failure criterion of 10 CFR Part 50, 50.46 and Appendix K,
Paragraph I.D.1 as applied to a loss-of-coolant accident (LOCA) caused by a
break in a core spray line and a concurrent single failure of a valve in the
remaining core spray system. In response to this request, the Director submitted
comments on January 7, 1976 suggesting that certain additional analyses be
performed and possible system modifications be considered by the applicant to
enhance operating reliability. Accordingly, Consumers Power Company on
February 27, 1976 submitted an extensive "Report on Evaluation of Adequacy
of Emergency Core Cooling System;"' together with a renewed request for a
plant·life exemption from the Emergency Core Cooling System (ECeS) failure
criterion for the Big Rock nuclear facility.
. Receipt of this request was dUly noted in the Federal Register on March 15,
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1976, and views and comments from the public were invited. An extension of
time for comments by the Director of Nuclear Reactor Regulation and by the
public was granted by order of AprilS, 1976. The extended period for comment
has now closed. Two comments opposing the exemption request were received
from the public. The Director's comments were submitted on April 19, 1976.
The facility has been shut down for refueling and modifications since
January 31, 1976. We informed the applicant on March 10,1976 that the earlier
temporary exemption granted by the Commission's Memorandum and Order of
December 31, 1975 (CLI-75-15) had expired and that start-up of Big Rock Point
in non-compliance with the failure criterion would riot be permitted unless the
Commission granted a further appropriate exemption.
The DireCtor recommends that this exemption be granted, subject to several
conditions which would have to be met prior to' operation. 1
The Director would also impose additional, conditions to be met before'
operation resumes after the 1977 refueling outage. 2
I The Director's summarized recommendation is that prior to return to operation the
applicant shall:
•,
a) Provide an analysis of the ECCS performance which properly demonstrates that in
the event of a break in a core ring spray line, the feedwater system and the flow through
the core spray nozzle will reliably provide sufficient core cooling water unless adequate
spray distributi,on of the nozzle has been demonstrated.

b) Enhance the reliability of the core ring spray system by augmented surveillance to
provide reasonable assurance that the core ring spray system can, by itself, provide
reliable and adequate core cooling for a LOCA not al\owing reflooding unless ail equate
spray distribution of the nozzle has been demonstrated.
c) Modify the emergency procedures to assure a second emergency diesel will be ~b
tained and operational within 24 hours after a LOCA.
d) Augment 'the surveillance of ECCS to enhance its reliability in a method acceptable
to the staff.
'
e) Protect the controls, indication and annunciation circuitry associated with the ECCS,
including the core spray valves, as approved by the staff, against the consequences cif
, flooding following a LOCA which affect the ability of the ECCS or plant operator to
take corrective action during the course of a LOCA.
2The Director recommends in summary that prior to return to operation following the
refueling outage currently scheduled for spring, 1977, the applicant shall:
a) Modify the fire protection system such that long-term cooling can be accomplished
without relying on portions of its underground piping. '
.
b) Provide test data showing the adequacy of the nozzle spray distribution during expected usage conditions or modify the nozzle spray system to provide adequate spray
distribution.
c) Modify the emergency diesel generator and diesel driven fue pump to bypass pro..
tective trips during accident conditions except for retention' of engine overspeed and
generator differential trips unless additional trips are approved by the staff. .
d) Provide complete on-line testability on the ECCS including the actuation system:
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The Director's recommendations are based upon an extensive review of the
adequacy of the Big Rock Point ECCS initiated by the information request
contained in the Commission's December 31, 1975 Memorandum and Order.
The above·mentioned "Report on Evaluation of Adequacy of Emergency Core
Cooling System," submitted by Consumers Power Company on February 27,
1976, reviewed ECCS performance as a whole, including both short term and
long term cooling.
Subsequent interaction between Consumers Power Company and the
Nuclear Regulatory Commission Staff refined still further the analysis of the Big
Rock Point ECCS. On March 26,1976 the applicant submitted a detailed supplement to its earlier report and responded to twenty ECCS-related questions from
the staff. Also on March 26 the Director submitted comments and a request for
extension of time until April 19 for ftling recommendations. Pursuant to 10
CFR 2.808(b) the Secretary of the Commission granted the extension and also
extended the period for public comment to April 14, 1976. No additional public
comments were received.

n. NEED FOR EXEMPTIONS
The above-described thorough review by the staff and the applicant has
established that several deficiencies exist at Big Rock Point for which exemption
from requirements of 10 CFR Part 50,50.46 and Appendix K is needed if the
facility is to resume operation. A rigid requirement that the facility meet the
above-referenced provisions of Part 50 prior to start-up and that no alternative
measures be considered would postpone significantly the date at which Big Rock
Point could return to operation. (The applicant's February 27 report notes, for
example, that over a year would be required for delivery of additional valves
needed to bring the facility formally into compliance with the failure criterion as
applied to a break in either core spray line).
An exemption can be granted, however, only if reasonable assurance is
provided that operation of the plant will meet an acceptable level of safety. We
observe that a plant like Big Rock Point, which is a relatively small facility (72
MW(e)) , need not necessarily comply with all the requirements applicable to a
large plant in order to provide adequate assurance of public health and safety.
Moreover, the NRC approach to safety-built as it is on the defense-in-depth
concept-does not necessarily require each new safety design feature to be
incorporated in every nuclear plant to provide protection for the public or that,
when backfitting is called for, the timing be inflexibly fixed irrespective of
special circumstances. For this reason, the ECCS acceptance regulations provide
for the possibility of exemptions when an appropriately high level of safety is in
fact achieved and the public interest is served.
This is not to say, however, that older plants like Big Rock Point are
allowed to maintain a status quo situation. We have not hesitated to require
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backfitting at older plants where significant safety improvements would thereby
be achieved. At Big Rock Point, for example, extensive modifications to the
ECCS were completed in 1971 (addition of a redundant core spray system) and
during the present refueling outage (installation of a reactor depressurization
systemV The overriding question which we must now decide regarding this
exemption request is whether an acceptably high level of safety is maintainable
at Big Rock Point in its present configuration, or whether further extensive
backfitting must be required before the plant may operate.
As we now review in some detail, the Director's technical judgment is that
the core cooling capability of the systems installed at Big Rock Point is adequate
to provide reasonable assurance of public health and safety under the conditions
for operation which the Director recommends. The Director's comments, insofar
as they bear directly on the exemption which we now consider, analyze three
problems, all relating ultimately to the consequence of the unavailability of one
or the other core spray systems. These are (1) vulnerability to a single failure
disabling a core spray line, following a break in the alternate core spray line; (2)
vulnerability to a single failure disabling the on-site power supply, following a
loss of coolant accident, in the event off-site power is unavailable; and (3)
uncertainty regarding adequacy of the nozzle spray distribution.
With respect to the request for a plant-life exemption from the failure
criterion as applied to a break in either core spray line, followed by a failure of
the alternate core spray system, the Director notes that in these circumstances
the feedwater system (a non-ECCS component) provides adequate core cooling
capacity. Accordingly, the Director finds good cause to grant a plant-life
exemption when the overall program for enhancing ECCS reliability is
implemented through the Director's recommended conditions. 4
With respect to the on-site electric power supply, Big Rock Point has only
one on-site diesel generator and does not meet the failure criterion requirement
that the ECCS short term and long term cooling functions be invulnerable to a

3The two comments opposing the present exemption stress that Big Rock Point has in
the past received several exemptions from the ECCS criteria and appear to conclude that the
present request represents an attempt to perPetuate a pattern of unjustified non-compliance
with the Commission's regulations. These comments fail to mention that significant modifications have been made at the Big Rock Point facility and that the exemptions were in every
case granted pursuant to findings of good cause and a determination that public health and
safety would be reasonably assured. We do not believe it would be fair to the applicant or in
the public interest to follow the rigid approach suggested by the commenters by denying the
present request. without regard to its individual merit. largely on the grounds that related
exemptions have been granted previously.
4 An analysis of feedwater cooling capability was submitted by Consumers Power
Company on May 10, 1976 in response to the Director's recommended condition (a) (see
note 1 above) and indicates that in the event of a LOCA caused by a break in the core ring
spray line the feedwater system will prevent uncovering of the core.
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single failure which disables on·site power, assuming off·site power is not avail·
able. In view of the unusually high availability of off·site power 'at Big Rock
Point,S together with improved reliability, of the' on·site diesel and guaranteed
availability of a back·up diesel for long tenn cooling pursuant to the conditions
the Director would impose, the Director likewise finds good cause to exempt Big
Rock Point from this requirement.
The Director's comments consider in detail the issue of adequacy of the
nozzle spray distribution, a question earlier addressed by, Consumers Power
Company in its March 26 supplement. Pending further tests to demonstrate the
adequacy of the spray distribution, the Director takes the conservative position
th&t Consumers Power Company must provide reasonable assurance that the
core ring spray system can, by itself, provide reliable and adequate core cooling
in the event of a LOCA for which reflooding by means of the feedwater system
does not provide adequate, cooling. Failure probability calculations perfonned
by the applicant's consultant, NUS Corporation, and attached to the March 26
supplement show that a program of more frequent valve testing can significantly
enhance the reliability of the Big Rock Point ECCS. Thus the Director finds that
augmented surveillance of the ring spray system provides sufficient assurance of
safety to permit operation for a limited period, until the spring, 1977 refueling
outage. Prior to start·up following this outage the adequacy of the nozzle spray
distribution would have to be confinned, or the nozzle spray system modified to
provide adequate distribution.
Ill. CONCLUSIONS
In view of the considerations outlined in the 'Director's analysis we are
satisified that granting the requested exemption and thereby pennitting Big
Rock Point to resume operation, subject to the recommended conditions, would
maintain an acceptably high level of protection to public health and safety. The
economical production of electric power through operation of this plant in a
manner that provides adequate protection of the public is clearly in the public
interest. Replacement power would have to be provided by burning expensive
fossil fuels. Therefore we find'good cause to grant the exemption:
'
Our review of the Director's comments, however, led us to inquire concern·
ing the procedural question whether the March IS, 1976 Federal Register Notice'
of the exemption request directed to the "specific case of a break in either core
spray line" is sufficiently comprehensive to encompass, the exemption recom·
mended.
'
Pending resolution of the uncertainty concerning the nozzle spray distribu·
tion, we must conservatively treat Big Rock Point as vulnerable to a loss·of·
SThe Director's comments note that in view of the small size of this plant compared
with the system capacity, trips of the plant due to internal causes are relatively unlikely to
cause a loss of off·site power.
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coolant accident from any cause followed by a concurrent single failure in the
ring spray system and therefore in this respeCt in need of exemption from the
ECCS failure criterion. At issue is the question whether notice of this exemption
sufficient to'meet the requirements of Section 189(a) of the Atomic Energy Act
of 1954, as amended, and of the Commission's regulation (10 CFR 2.105) has
been given. Accordingly, we requested the Director and Consumers Power
Company to present views on the question whether the exemption from requirements ot 10 CFR 50.46 which Big Rock Point needs to resume operation at the
end of the current refueling outage is fairly comprised within the exemption
request now pending before the Commission.
The responses' of the Director and of the applicant, respectively dated May
17 and May 18,1976, and our own further analysis persuade us that the March
15 published notice was sufficiently comprehensive. Both the Director and applicant point to the fact that the components whose reliability is under review in
the context of a break in a core spray line are exactly the same components
involved in the response of the ECCS to a LOCA caused by a break in some
other location. The first public notice that reliability of valving in the Big Rock
Point ECCS was at issue appeared August 26, 1975 in the Federal Register
notice of receipt of the original plant-life exemption request, treated by our
December 31, 1975 Memorandum and Order. On March 15, 1976 expanded
notice was given that the reliability of core spray components was at issue in this
exemption proceeding.
This notice made clear that the deficiency at Big Rock Point for which
exemption was requested is the circumstance that either core spray line may be
disabled by a single failure in certain components. Thus, the March 15 Federal
Register Notice apprised interested members of the public that the Commission
was considering an exemption of the nature and scope of the exemption now
recommended by the Director. The introduction of the 'nozzle spray distribution
question did not change the central focus of the inquiry, namely, the reliability
of a core spray system to provide needed core cooling when the alternate system
is postulated to be unavailable.
We believe, moreover, that the public received adequate notice that the
specific question of nozzle spray distribution adequacy was under consideration
in the exemption proceeding. The nozzle spray adequacy question is addressed
in the record in the applicant's supplemental submissic;>n of March 26, 1976,
following which, we note; the Secretary of the Commission granted an extension
of the period for public comment. We note, moreover, that actuaI notice (as
contrasted with constructive notice through Federal Register publication) was
afforded to those members of the public who had expressed interest in this
matter and in the present licensing status of the Big Rock facility. Both the
March 26 supplement and the Director's April 19 comments, which considered
the nozzle spray question more fully, were served on the two public commenters
who opposed the exemption. These documents were also served on the partici-
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pants in a license amendment proceeding involving Big Rock Point but otherwise
unrelated to the exemption request. In view of this direct notice to all parties
who have shown interest in the facility as well as to those who have commented
in this exemption proceeding, a third, and unrequired, round of notice in the'
Federal Register is of dubious practical value.
Finally, because the Director's recommended conditions would enhance the
reliability of the existing ECCS and particularly of the core ring spray, no
additional safety question is raised when the cause of the postulated LOCA is
extended to breaks other than in the core spray line, since the core ring spray is
adequate by itself to provide the necessary core cooling following any LOCA up
to and including that caused by the double-ended rupture of the largest pipe in
the reactor coolant system.
In summary, based on the detailed recommendations in the Director's
comments and pursuant to 10 CFR 50.46(a)(2)(vi) we find that good cause has
been shown to grant the following exemption from the requirements of 10 CFR
50.46:
,
a) Consumers Power Company is granted a plant-life exemption subject to
the conditions in paragraph (d) below for the Big Rock Point facility from the
failure criterion requirements imposed by 10 CFR Part 50, 50.46 and Appendix
K, Paragraph J.D. 1, insofar as applied to the specific case of a loss of reactor
coolant caused by a break in either core spray system.
b) Consumers Power Company, Big Rock Point facility, is granted an
exemption subject to the conditions in paragraph (d) only until the refueling
outage currently scheduled for spring, 1977, from the failure criterion requirements imposed by 10 CFR Part 50,50.46 and Appendix K, Paragraph J.D.1 as
applied to a loss of coolant accident followed by a concurrent single failure in
the ring spray system.
c) Consumers Power company, Big Rock Point facility, is granted a plantlife exemption subject to the conditions in paragraph (d) from requirements in
10 CFR 50.46 that long term recirculation mode cooling be maintainable,
despite the failure of the on-site diesel generator, in the absence of off-site
power.
d) The stated exemption is granted subject to the following conditions,
which must be met to the satisfaction of the Director of Nuclear, Reactor
Regulation:
(1) Prior to further operation of Big Rock, Point, Consumers Power
Company shall:
.
(i) Provide evidence satisfactorily demonstrating adequate spray distribution of the nozzle, or
(ii) Provide an analysis of the ECCS performance which properly demon'strates that in the event _of a break in the core ring spray line, the
feed water. system and the flow through the 'core spray nozzle will
reliably provide sufficient core cooling water;' and enhance the
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reliability of the core ring spray system by augmented surveillance of
the valves and valve actuating circuits, or by other modifications or
procedural changes which provide reasonable assurance that the core
ring spray system can, by itself, provide reliable and adequate core
cooling for a LOCA at a location where reflooding does not provide
such cooling.
(2) Prior to further operation of Big Rock Point, Consumers Power
Company shall:
(i) Modify the emergency procedures to assure that a second emergency
diesel will be obtained and can be made fully operational within 24
hours after a LOCA.
.
(li) Augment the surveillance of ECCS availability, including the ECCS
actuation system, to enhance its reliability;
(iii) Protect the controls, indication and annunciation circuitry associated
with the ECCS, including the core spray valves, against the con·
sequences of flooding following a LOCA which affect the ability of the
ECCS or plant operator to take corrective action during the course of a
LOCA.
(3) Prior to return to operation following the refueling outage currently
scheduled for Spring 1977, Consumers Power Company shall:
(i) Modify the fire protection system such that long term cooling can be
accomplished without relying on portions of its underground piping.
Oi) Provide test data showing the adequacy of the nozzle spray system to
provide adequate spray distribution during expected usage conditions
or modify the nozzle spray system to provide adequate spray distribu.
tion.
(iii) Modify the emergency diesel generator and diesel driven fire pump to
bypass protective trips during accident conditions except for retention
of engine overspeed and generator differential trips, unless additional
trips are approved by the Director.
(iv) Provide complete on·line testability at the ECCS, including the
actuation system.
It is so ORDERED.
By the Commission
John C. Hoyle
Assistant Secretary of the Commission

Dated at Washington, D. C.
this 26th day of May, 1976
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Dissenting Opinion of Commissioner Gilinsky:
I am satisfied that granting the pending exemption request for the Big Rock
Point nuclear reactor, subject to the conditions recommended by the'staff, is
consistent with our responsibility to protect the public health and safety. The
requirements of the law do not stop there, however. Where a "significant hazards
consideration" within the meaning of section. 189 of the Atomic Energy Act is
involved, as there is in this case, the Commission can issue an amendment to an
operating license, in the absence of a request for a hearing, only after a thirty
days notice period following publication in the Federal Register of its intent to
do so. The relevant notice here is the one published in the Federal Register on
March 15, 1976 which proposed exemptions from the failure criterion of 10
CFR 50.46 as it relates to "the specific case of a break in either core spray line."
41 Fed. Reg. 10969. One of the exemptions we now propose to grant relates not
to a break in core spray line-a small pipe whose rupture would lead to a slow
loss of coolant-but to a possible break in a large pipe whose rupture could lead
to rapid loss of coolant. In this case, given an assumed nozzkspray deficiency,
emergency cooling is vulnerable to any single failure which disables the core ring
spray, for example failure of a core ring spray valve to open. The nozzle spray
problem was not referred to until the applicant's March 26, supplement and was
not recognized as a serious problem until the staffs Aprl119, 1976 comments.
To provide reliable emergency core cooling in the event of large breaks, l the
staff has insisted upon a new remedy: augmented surveillance of the core ring
spray valves. I am satisfied that this remedy will adequately protect the public
during the period of the proposed temporary exemption. It is also plain to me,
however, that these new matters are not covered by the Federal Register notice
described above, and that the requirements of the law concerning public notice
have not yet been met. I therefore cannot join my colleagues in the grant of this
exemption until the public notice requirement has been satisfied.

.'

I The staff refers to these as ''breaks at locations for which reflooding of the core is not
possible," Staff Comments p. 13.
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UNITED STATES OF,AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-329

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. John H. Buck
Michael C. Farrar

In the Matter of

Docket Nos. 50·458

GULF STATES UTILITIES COMPANY

50-459

(River Bend Station, Units 1 and 2)
Upon appeal in construction permit proceeding by an "interested State" of
the Licensing Board's oral ruling that the State's identification of issues which it
sought 'to raise had not been set forth with adequate specificity, the Appeal
Board rules that the appeal is interlocutory and not authorized by 10 CFR
2.714a.
Appeal dis~issed.

RULES OF PRACI1CE: APPELLATE REVIEW
Only those orders which are directly concerned with the grant or denial of
status as intervenor are excepted by 10 CFR 2.714a from the general prohibition
against interlocutory review. A party may not invoke that section to obtain
interlocutory review of an order which does no more than to exclude from
consideration in the proceeding certain (but not all) of the issues which it has
sought to raise.

RULES OF PRACI1CE: APPELLATE REVIEW
The division of a proceeding into two segments for convenience purposes
does not create two separate proceedings. A party barred from participation in
one but not both segments may not appeal a ruling leading to that result under
10 CFR 2.714a.

RULES OF PRACI1CE: APPELLATE PROCEDURE
An immediate appeal may be taken in the case of an outright denial of a
petition for leave to intervene submitted under either 10 CFR 2.714 or 10 CFR
2.715(c).
Messn. Troy B. Conner, Jr., and Mark J. Wetterhahn, Wash·
ington, D.C. (Mr. Stanley Plettman, Beaumont Texas, of
counsel) for the applicant, Gulf States Utilities Company.
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Mr. Anthony Z. Roisman and Ms. Karin P. Sheldon, Washington, D.C., for the State of Louisiana.
Mr. Lawrence Brenner for the NRC Staff.

MEMORANDUM AND ORDER
May 10,1976
A. As is reflected by ALAB-317, NRCI-76/3 175 (March 4, 1976), one of
the participants in this construction permit proceeding is the State of Louisiana.
Although choosing not to seek intervention as a party under Section 2.714 of
the Rules of Practice, 10 CFR 2.714, the State availed itself of the provisions of
Section 2.715(c), 10 CFR 2.715(c), which explicitly authorize an "interested
State" to play an active role in a licensing proceeding without being required "to
take a position with respect to the issues." In that capacity, the State involved
itself Significantly in the evidentiary hearing last year directed to environmental
and site suitability issues. Moreover, being dissatisfied with the resolution of
some of those issues in the Licensing Board's September 2, 1975 partial initial
decision,1 the State appealed that decision to us. nie appeal was successful in
Significant measure. Agreeing with the State that the record did not provide
adequate evidentiary support for the licenSing Board's findings pertaining to
fuel utilization effiCiency, in ALAB-317 we vacated those fmdings and directed
the taking offurther evidence on that matter.
Shortly thereafter, the Licensing Board held a prehearing conference to
consider scheduling and other matters concerning both the remanded question
and those radiological health and safety issues which had not as yet been heard.
On the latter score, the State was informed that it would be expected within
seven days to identify any additional health and safety issues (beyond those
"already in the case") which it wished to have explored at the hearing (Tr. 1367,
1391-92). The Chairman of the Licensing Board explained that it desired to
avoid new issues being suggested.by the State during the course of the hearing,
which in turn might necessitate a twelfth hour search for expert witnesses to
address them and, additionally, a deferral of the' completion of the hearing to
permit the receipt of their testimony (Tr. 1367). In its Third Prehearing Conference Order issued on March 17, 1976, the Board reaffirmed its earlier determination that the hearing would commence on April 6, 1976 and said with
respect to the requirement it had imposed upon the State:
The State's attorney was also advised that the Board will not countenance
the rather loose procedure followed in last year's hearing sessions, i.e., the

1

LBP-7S-S0, NRCI-7S!9 419.
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State bringing up, de novo, new major issues or subject areas as it goes along
in its cross-examination during the hearing. The Board allowed this last year
because of the State's very late re-entry into the case (virtually right before
the start of the hearing) with little or no prior preparation time. As pointed
out by the Appeal Board in ALAB-317 {ct., slip op. 9,n.7),an "interested
State" is not, by reason of that status, relieved of the obligation of comply.
ing with all procedural rules, and it is subject to all the same requirements
which must be observed by other parties appearing before the Board. The
State has now been actively participating in this proceeding for over a year.
Accordingly, and to avoid proceeding by way of ''surprise,'' the State has
been advised that it must apprise the Board and all parties by no later than
March 19, 1976 (Tr.1367, seven days from the prehearing conference) of
precisely what additional issues or particular concerns it believes are directly
related, i.e., relevant, to the radiological health and safety phase of this
construction permit application and this particular proposed plant, beyond
the contested issue already in the case. They need not be in the form of
specific contentions, but they must be issues that are relevant, material and
narrow enough to permit evidentiary determination in an adjudicatory
setting. (See Tr. 1366-1367, 1370-1371). The Board will promptly rule on
the admissibility of such issues. Of course, the Board is distinguishing here
between "raising questions" (i.e., major subject areas or issues) and "asking
questions" (i.e., relevant cross-examination on issues already in the case). As
to the latter, no advance notice is requested or required.
At its request, the time for the State's submission was later extended to
March 26, 1976. On that date, the State flIed a document entitled "Statement of
Safety Issues." This flIing was supplemented on March 30,1976.
The hearing commenced as scheduled on April 6. On that day and the
following day, the Licensing Board heard extended argument by the parties on
the sufficiency of the State's identification of issues (Tr. 1516-35, 1636·56). At
the conclusion thereof, the Board orally ruled that the issues which the State's
submission sought to raise had not been set forth with the degree of specificity
necessary to provide fair "notice to other parties as to what is being contended
or what must be disproven" (Tr. 1658). In this connection, the Board observed:
Under Section 2.715{c) of the Commission's Ruies of Practice, a State
which is not a party must be afforded a reasonable opportunity to
participate, to introduce evidence, interrogate witnesses and advise the
Commission without being required to take a position on specific issues in
the proceeding.
The Board interprets this to mean that a state may sit back and cross·
examine on issues already in the case without raising any issues of its own.
But at the same time, if the State wishes to raise specific issues of its own,
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we believe it may do so~ that is, we believe Section 2.715(c) does not
prohibit a state from raising specific issues of its own, as the state has done
here.
However, if a state chooses to do so, it must do so in [a] timely and specific
manner. The issues raised must be narrow and specific enough to be
amenable to adjudication in a licensing proceeding and give a fair opportunity to other parties to know precisely what the limited issues, exactly
what proof, evidence or testimony is required to meet that issue and exactly
what support the State intends to adduce for its allegations.
[Tr. 1657-58].
Invoking 10 CFR 2.714a, the State now seeks to obtain our interlocutory
review of the ruling below. Although its notice of appeal was not forthcoming
within five days of the rendition of the ruling as required by 10 CFR 2.714a, for
alleged good cause the State asks leave to me it out of time.
B. We need now decide whether the notice of appeal was untimely2 and, if
so, whether good cause has been established for the failure to have ftled it more
promptly.3 This is because it is perfectly clear that, in any event, an appeal from
the ruling in question is not authorized by Section 2.714a.
'"
As we have frequently held, Section 2.714a excepts from the general
,prohibition against interlocutory appeals4 only those orders which are directly
'f..oncerned with the .grant or denial of status as an intervenor. See e.g., Louisiana
rower & Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-168, 6
ABC 1155 (I 973); Potomac Electric Power Co. (Douglas Point Nuclear Generating Station, Units 1 and 2), ALAB-176, 7 ABC lSI (1974); Philadelphia Electric
Co. (Fulton Generating Station, Units 1 and 2), ALAB-206, 7 ABC 841 (1974);
Boston Edison Co. (pilgrim Nuclear Generating Station, Unit 2), ALAB-269,
NRCI-75/4R 411 (April 28, 1975). As a consequence, one who has been
permitted to intervene may not invoke that Section to obtain interlocutory
review of an order which does no more than to exclude from consideration in
the proceeding certain of the issues which he has sought to raise. Ibid.
:i While not pressing the point, the State suggests that it Is not certain whether the oral
ruling was "legally sufficient to trigger the fUlng requirements of" Section 2.714a. The
suggestion appears to be based upon the State's belief that, by analogy to Sections
2.7S1a(d) and 2.7S2(c) of the Rules of Practice, 10 CFR 2.7S1a(d) and 2.7S2(c), the Board
was obligated to Issue a written order encompassing the ruling. See also 10 CFR 2.730(e).
'The assigned "good cause" was that the counsel who prepared the appellate papers was
not made immediately aware of the Licensing Board's ruling. It might be noted, however,
that other counsel for the State was present when the ruling was' announced by the Chairman of the Licensing Board.
4See Section 2.730(0 of the Rules of Practice: 10 CFR 2.730(0.
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These holdings apply here. We have seen that the State was granted intervention-albeit (in accordance with its wishes) as an "interested State" participating
under Section 2.71S{c) rather than as a party under Section 2.71~{a). The ruling
of the licensing Board under present attack did nothing to affect the State's
status in the proceeding. To the contrary, the State was left entirely free to
participate to the fullest extent not only on the remanded environmental (i.e.,
fuel utilization efficiency) issue which it had previously and successfully raised
but, as well, on each and every health and safety issue which the licensing Board
determined to be properly before it for consideration and decision. The sole
practical consequence of the ruling was that the scope of the health and safety
hearing would not be further broadened to encompass the additional issues
which the State sought to inject into it. 5 .
In the totality of these circumstances, the situation before us differs in no
material respect from that in any of the earlier cases in which intervenors attempted under the aegis of Section 2.714a to have us examine on an interlocutory basis Licensing Board rulings addressed to what issues would or would
not be entertained by the Board. The complaint of those intervenors was
precisely the same as that of the State in the proceeding at bar: namely that,
although allowed to intervene, they were not allowed to introduce some of the
issues which they thought warranted licensing Board consideration. Our
uniform response to them was that, even if meritorious, their complaint was
premature; i.e., its assertion to us must await the rendition of an initial decison.
The identical response is called for in this instance.6

SEven had the effect of the ruling been (as it plainlY was not) to preclude participation
by the State .on any health and safety issues, we still could not have accepted the State's
claim that the ruling was the "equivalent of denying a petition to intervene submitted by a
private person." That claim appears to rest upon the consideration that, in line with what
has now become common practice, the Licensing Board elected to conduct "two distinct
hearings, one concerned with environmental issues and site suitability and the other with
radiological health and safety matt~rs." But, irrespective of the number of separate hearings,
the fact nonetheless remains that this is a single licensing proceeding in which the State has
affumatively participated-to the extent of introducing its own evidence and taking an
appeal from adverse Licensing Board fmdings-on at least some of the matters being
litigated. Thus, the Licensing Board's action cannot be analogized to the denial of an
intervention petition of a private person. Such a denial results, of course, in the petitioner
being barred from taking any part in the proceeding other than the making of a limited
appearance.
d As should be manifest from the foregoing, we reject the applicant's argument that
Section 2.714a may not be invoked here for the additional reason that "it relates only to
petitions for leave to intervene under Section 2.714." Although Section 2.714a is not
wholly clear on the point, we think the only sensible interpretation of it to be that an
immediate appeal may be taken in the case of the outright denial of either a Section 2.714
or a Section 2.71S(c) petition.
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. For the foregoing reasons, the appeal is dismissed. In taking this action, we
. intimate no views respecting the correctness of the ruling of the Licensing Board.
Pilgrim 2, ALAB-269,supra, NRCI-75/4R at 413.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. Du Flo
Secretary to the Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-330

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chainnan
Dr. John H. Buck
Richard S. Salzman

Docket No. 50-537

In the Matter of
PROJECT MANAGEMENT CORPORATION
TENNESSEE VALLEY AUTHORITY
(Clinch River Breeder Reactor Plant)

. The Appeal Board denies the petitions of the NRC staff and the applicants
for reconsideration of ALAB-326, in which the Appeal Board denied directed
, ·certification of a portion of the Licensing Board's April 6, 1976 special prehearing conference order admitting certain contentions of an intervenor. The Appeal
Board also denies the applicants' petition for directed certification of the question of the Licensing Board's admission of certain other of the intervenor's
contentions.
RULES OF PRACTICE: CERTIFICATION
An appeal board may decline to direct certification of interlocutory rulings
admitting or rejecting specific contentions where such a ruling is not clearly on a
collision course with governing legal principles. '
Messrs. George L. Edgar, O. S. Hiestand, Jr., J. A. Williamson, Jr., and K. P. Gallen, Washington, D.C., for the applicants, Project Management Corporation, et al.
Mr. Anthony Z. Roisman, Washington, D.C., for the intervenors, Natural Resources Defense Council, et al.
Mr. Geoffrey P. Gi!ner for the Nuclear Regulatory Commission staff.

MEMORANDUM AND ORDER
May 12, 1976
In ALAB-326, NRCI-76/4 406 (April 19, 1976) we summarily denied the
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petition of the NRC staff for a directed certification of so much of the Licensing
Board's April 6, 1976 special prehearing conference memorandum and order as
admitted into this proceeding Contentions 10 and 11 of the intervenor Natural
Resources Defense Council (NRDC). LBP-76-14, NRCI-76/4 430. The staff now
asks for reconsideration of that denial. The applicants join in that request and
also call upon us to direct the certification of the que~tion whether the LicenSing
Board erroneously admitted (in the same memorandum and order) NRDC Contentions 7 and 8. Invited to respond to these latest filings, NRDC urges that no
question should be certified and the staff opposes certification with respect to
Contentions 7 and 8.
.
,

I
As noted in ALAB-326, Contentions 10 and 11 are addressed to the
adequacy of the Final Environmental Statement which has been prepared by the
Energy Research and Development Administration with respect to the liquid
metal fast breeder reactor program (ERDA-1535). Before the Board below, the
staff and the applicants urged that these contentions went beyond the scope of
this licensing proceeding convened to decide whether' a construction pennit
should be authorized for the Clinch River facility. The Board disagreed. Relying,
inter alia, upon the recent decision of the Court of Appeals for the District of
Columbia Circuit in Henry v. F.P.c., 513 F. 2d 395 (1975), it detennined that
"the issuance of its programmatic FES by ERDA does not alone oust this
Licensing Board or NRC from all jurisdiction to consider or analyze its contents
in this proceeding." NRCI-76/4 at 440 (emphasis supplied). The Board went on
to observe that
.
It would be neither reasonable nor practicable to require the Staff or this
Board to evaluate in detail the totality of material generated by ERDA
during many months or years of work in preparing its LMFBR impact
statement. However, we believe that a limited review is reqUired under the
NRC's responsibilities in accordance with NEPA. An independent judgment
should be exercised as to the rational basis and support for the programmatic statement to detennine whether and to what extent NRC should rely
on the overall environmental analysis issued by ERDA. Since this question
arises in the context of the pleadings, no more precise delineation of the
scope of independent review can be made at this time.

[d. at 441

(empha~is

supplied; footnote omitted).

The Rules of Practice of the Commission barred an interlocutory appeal of
this ruling. 10 CFR 2.730(1); Gulf States Utilities Co. (River Bend Station, Units
1 and 2), ALAB·329, NRCI·76/5 607 (May 10, 1976); Louisiana Power & Light
0.(Waterford Steam Electric Station, Unit 3), ALAB·168, 6 AEC 1155 (1973);
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Potomac Electric Power Co. (Douglas Point Nuclear Generating Station, Units 1
and 2), ALAB·176, 7 AEC 151 (1974); Philadelphia Electnc Co. (Fulton
Generating Station, Units 1 and 2), ALAB·206, 7 AEC 841 (1974); Boston
Edison Co. (Pilgrim Nuclear Generating Station, Unit 2), ALAB·269, NRCI·
75/4R411 (April 28, 1975). The staff and the applicants nonetheless might have
asked the licensing Board to reconsider the ruling or to refer it to this Board. 10
CFR 2.751a(d), 2.730(f). But they elected not to do so. Rather, the staff came
directly to us with its petition for a directed certification under 10 CFR
2.718(0.
,
A. In denying that petition, we noted in ALAB·326.our reluctance to use
the certification authority conferred by Section 2.718(i) to step into a licenSing
proceeding at the threshold to decide controversies over whether particular
issues should or should not be considered in the proceeding: Although not going
so far as to rule out entirely the availability of relief of that sort, we endeavored
to make clear that petitions such as the one at bar would have little chance of
success unless the're,appeared to be a high probability-and not just some possi.
bility-that serious error had been committed below. In this instance, a close
reading of the licensing Board's memorandum and order, as well as of the
judicial decisions which were cited therein, left us unconvinced that the Board's
admission of Contentions 10 and 11 was plainly wrong.
Specifically, we thought the ruling below to derive at least some support
from what was said in Henry v.F.P.c., supra, 513 F. 2d at 405~07. That case
involved several applications for FPC certificates of public convenience and
necessity in connection with projects concerning synthetic gas produced from
coal. One of the applications sought an authorization to construct and operate
tap and ~alve facilities for the introduction of such gas into'a mainline of a
natural gas company, where it would be commingled with gas derived from
wells. An intervenor before the agency argued that, in decideing whether to
authorize such construction, the FPC was required by the National, Environ·
mental Policy Act to consider the attendant environmental consequences. But
the FPC thought the issue of its responsibility under NEPA to be premature
because "its role under that Act is limited in this case to the evaluation of the
incremental impact ,on the environment of the * * * tap and valve facility, even if
the coal gasification project of which that facility is an essential part constitutes
a major federal action having a significant effect on the environment." Although
accepting the conclusion of prematurity, the District of Columbia Circuit dis·
agreed with the reasoning underlying it. As the court saw it, the FPC had taken
"too narrow a view of [its] responsibilities under NEPA":
The mobilization of the gasification complex requires the approval of
several federal agencies in addition to the FPC-the Bureau of Reclamation
of the Department of the Interior controls the relevant water rights; the
Army Corps of Engineers and the Secretary of the Army must approve any
structures that will divert river water; the U.S. Geological Survey has
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a'uthority over the mining development plan; and the Area Director of the
Bureau of Indian Affairs must pass on any coal and business leases
negotiated with the Navajo Tribe. The Bureau of Reclamation has been
designated as "lead agency" to prepare a draft environmental impact statement for the entire gasification project. '
NEPA requires an integrated view of the environmental damage what may
be caused by a situation, broadly considered, and its purpose is not to be
frustrated by an approach that would defeat a comprehensive and
integrated consideration by reason of the fact that particular officers and
agencies have particular occasions for and limits on their exercise of jurisdic- .
tion. See Natural Resources Defense Council (NRDC) v. Morton, 148 U.S.
App. D.C. 5, 458 F. 2d 827 (1972) (holding that NEPA requires that the
environmental impact statement discuss all alternatives reasonably available,
including those beyond the jurisdiction of the agency to adopt); 40 C.F .R.
§1500.6(d) (1974) (Council on Environmental Quality interpretive guidelines requiring impact statements to consider secondary, indirect, and
cumulative effects of federal actions).
As NRDC v. Morton, supra, points out, this integration of environmental
consideration is consistent with a "lead agency" concept under which one
agency, normally that which is first in time, will have responsibility for
preparing the comprehensive impact statement. In the case at bar, that
agency is the Bureau of Reclamation. Its environmental impact statement
will have to provide an overview of total environmental damage in order to
comply with NEPA.
If we understand the FPC's reasoning aright, it is of the view that while the
lead agency will prepare a comprehensive environmental impact statement
under NEPA, when the FPC comes to consider the §7 application for tap
and valve facilities, it need only consider part of the environmental damage
(the incremental damage from the tap and valve facilities) and hence need
only consider part of the impact statement. That approach, in this court's
view, is inconsistent with the FPC's obligation, both under NEPA and under
the N~tural Gas Act (under the CATCO and Transcontinental opinions).
The FPC's concern in, say, a § 7 proceeding to certify the critical interconnection facilties, will encompass an evaluation of all the elements of the
gasification project. The burden of environmental damage from that overall
project is an important part of this total evaluation.
The reason why the issue raised by EDF is premature at the present time is
simply that the FPC is not necessarily required to prepare a full environ~:
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mental impact statement for the gasification project. It can rely on the
statement prepared by the lead agency. What is required is that the FPC, in
deciding whether to grant, deny or condition certificates of public convenience and necessity for admittedly jurisdictional facilities, take into
account the environmental costs of the gasification projects as a whole. It
may do this by accepting, rejecting, or modifying the analysis of the lead
agency. There may be matters as to which it has particular expertise, and
corresponding reactions of analysis. But all that is timely at present is the
issue of thepreparationof an environmental impact statement, and since this
is not necessarily the obligation of FPC, we do not remand Opinion No.
663. There may be complaint, after the environmental impact statement is
prepared, that the FPC has unlawfully ignored or disregarded environmental
matters in its §7 ruling. That will be subject to review when the particular
certification orders are entered.
513 F. 2d at 406'()7 (emphasis supplied; footnotes omitted).
Neither of the petitions for reconsideration now before us discusses Henry,
let alone attempts to demonstrate that it is inapposite here. Both the staff and
the applicants point, however, to the decision of the same court in Scientists'
. Institute for Public Information, Inc. {SIPI} v.AEC, 481 F.2d 1079, 1087-88,
1092-93 (1973). We fmd nothing in SIPI which might serve to undercut the
Licensing Board's reliance upon Henry. For one thing, Henry is the more recent
of the two decisions. More importantly, as NRDC correctly observes, SIPI was
concerned with individual and programmatic environmental impact statements
being prepared by the same agency. That was not the case in Henry. Nor is it the
case here.
In short, we have been offered absolutely nothing by the staff or the applicants which might induce us to retreat from the observation in ALAB-326
that the Licensing Board does not appear to be .. 'steering what is bound to be a
collision course' with governing legal principles." NRCI-76/4 at 407. To the
contrary, if anything the failure of those parties to come to grips with Henry
serves to reinforce the warrant for that appraisal of the ruling below. 1
I In its petition for reconsideration, the staff takes exception to the "collision course"
standard applied in ALAB-326. It urges that "[i] n, view of the great practical importance of
resolving the legal issue now, it should be sufficient at this point to demonstrate that there
are substantial legal questions as to ·the correctness of [the Licensing Board's] decision."
Leaving aside whether the alleged "great practical importance" is that apparent (see pp.
618-619, infra), an adoption of the staffs suggested standard for interlocutory review would
likely not change the result here. It is doubtful at best that what the staff and the applicants
have put before us in their papers establishes even that we are being asked to resolve a
"substantial" legal question.
Be that as it may, we adhere to the "collision course" standard insofar as interlocutory

(continued on next page)
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B. There is still another and independent reason why we are not disposed to
reconsider ALAB-326. In its petition for certification, the staff claimed that the
admission of Contentions 10 and 11 would have dire consequences. We were
told that the Licensing Board has paved the way for the litigation of "long-range
options' for meeting national energy· needs, national projected electrical growth
rates, extent of national or' world uranium supplies,' projected nuclear power
growth, waste disposal and fuel cycle impacts of a national breeder program, the
possible consequences of accidents at commercial LMFBR sites, and many other
isSues of similar breadth and complexity." This in tum assertedly has occasioned
"the near certainty of a greatly expanded hearing." Further, it will become
"necessary to divert [staff members] from other projects for significant periods
of time" as well as "to incur the' expense of hiring appropriate consultants" in
those substantive areas in which the staff "presently does not have members
possessing the required technical or educational qualifications." Even beyond
that, the staff insisted, the ruling below has invalidated its Clinch River Final
Environmental Statement scheduled for publication later this morith and placed
it under a duty to "prepare and recirculate an expanded environmental statement." According to the staff, this will require an additional six'to nine months
and will produce corresponding delay in the commencement of the evidentiary
hearing.
'
, . In ALAB-326, we referred iii. paSsing to the possibility that the staff had'
read too much into the Licerising Board's ruling with regard to both "the
breadth of the permissible inquiry under Contentions 10 and 11 and what the
responsibilities of the staff may be in connection therewith.,,2 NRCI-76/4 at'
407, fn. 2. That reference was intended as a suggestion to the staff that it might
be 'advisable to inquire further of the Licensing Board respecting the effect of its'
ruling on the staffs immediate obligations. True, the Board below had stated
that, at the pleading stage, it could not offer a more "precise delineation" of the
, scope of the "limited'review" of the ERDA programmatic FES which it thought'
was within its jurisdiction. Nonetheless, it seemed to us most unlikely that the
\
.
./ Board would have declined to provide upon request at least some indication as
to whether the serious concerns ventilated in the staffs certification petition
were well-founded. We'have been given ,no basis for believing that its'members

a

(continued from previous page)'

rulings admitting or rejecting specific contentions are concerned. To do otherwise might
well open the floodgates to directed certification petitions challenging such rulings. Not
infrequently, the question whether a certain contention should or should not be admitted is '
one on which reasonable minds might differ. And, as observed in ALAB-326, whenever a
licensing board decides to allow a contention of relatively wide scope, additional hearing'
time and burdens may ensue. Had the Commission thought considerations of that nature to'
be sufficient warrant for immediate appellate review of decisions on contentions, it doubtless would have cast the relevant Rules of Practice in quite different terms.
2 As is reflected' by the portion quoted earller in' this opinion, the ruling was quite
narrowly drawn.
' "
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are unreasonable or that they are any less sensitive than the staff (or for that
matter ourselves) to the desirability of avoidiilg unnecessary delay or expense.
The staff now concedes that it ,may have "overreacted" to the ruling
below-a concession obviously prompted by its present assertion (following its
further study of that ruling) that, notwi1hstanding what it had previously said in
its certification petition, it may suffice to "circulate a supplement to the FES"
in lieu of "prepar[ing] and recircul[ating] an expanded environmental statement." What the staff does not explain, however, is the justification for its
steadfast refusal to ask the Licensing Board for clarification. In this connection,
as previously noted it might have done so under 10 CFR 2.75 Ia(d) even before
encumbering our docket with its certification petition. Although we do not
subscribe to NRDC's 'belief that the Rules of Practice mandate that a party
dissatisfied with a special prehearing conference order resort to Section
2.75Ia(d) before seeking a directed certification, in the circumstances of this
case it seems manifest that the staff and the applicants appropriately should have
followed that course. Section 2.75la(d) explicitly provides that, if objections to
a special prehearing conference order are flIed within the period prescribed in
the Section, the Licensing Board may "revise the order in the light" thereof or
certify to this Board "such matters raised in the objections as it deems appropriate."
In any event, despite its inexplicable unWillingness to look to the Licensing
Board for some measure of relief before coming to us not once but twice in
search of the extraordinary remedy of directed certification, the staff (and the
applicants) may nonetheless shortly obtain a clearer indication as to the reach of
the Licensing Board's admission of Contentions 10 and 11. Relying in Significant
measure on the sweeping statements made in the staffs certification petition as
to the likely effect of the Board's ruling, NRDC recently flIed a motion for
summary disposition on the issue of the legal sufficiency of the Draft Environmental Statement, and thus the upcoming Final Environmental Statement, for
the Clinch River facility. In acting upon this motion following its receipt of
responsive papers, the Board below presumably will shed further light upon
whether the staff-and now the applicants as well-have misapprehended the
effect of the April 6 order.

n
Still less reason exists for reviewing on directed certification the Licensing
Board's admission of NRDC Contentions 7 and 8. As revised, those contentions
do not, as the applicants would have it, constitute an impermissible attack upon
Commission regulations. Rather, as the Board below stressed, in their altered
form both contentions go to the assessment of the radiological impact of the
facility in normal operation assuming a compliance with all regulatory requirements. NRCI-76/4 at 435436. In the circumstances, the applicants' reliance
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upon Citizens/orSa/e Powerv.NRC, 524 F. 2d 1291 (D.C. Cir. 1975), is totally
misplaced.

For the reasons assigned, the petitions for reconsideration of ALAB·326 and
for directed certification of the question of the admission of Contentions 7 and
8 are hereby denied.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. Du Flo
Secretary to the Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

LBP·76·17

ATOMIC SAFETY AND LICENSING BOARD
John M. Frysiak, Chainnan
Dr. Frank F. Hooper
Gustave A. Linenberger

In the Matter of
DUQUESNE LIGHT COMPANY
OHIO EDISON COMPANY
PENNSYLVANIA POWER COMPANY
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY
THE TOLEDO EDISON COMPANY

Docket Nos. 50-440
50-441

(Perry Nuclear Power Plant
Units 1 and 2)

May 10, 1976

Upon motion by applicants requesting an amendment to their expanded
limited work authorization (LWA.2), the Licensing Board issues a supplemental
partial initial decision, making detenninations of fact and law requisite for
issuance of the amendment.

SUPPLEMENTAL PARTIAL INITIAL DECISION

(Authorizing Issuance of a Limited
Work Authorization Amendment)
APPEARANCES
Gerald Charnoff, Esq., and Ernest Blake, Esq., on behalf of
applicant, Cleveland Electric lliurninating Company, et al.
Evelyn Steffins, on behalf of the Intervenor Coalition for
Safe Electric Power.
Gregory Lewis, Esq., on behalf of the U.S. Nuclear Regula.
tory Commission Staff.

I. INTRODUCTION AND BACKGROUND
1. The Licensing Board's Supplemental Partial Initi~ Decision and Order of
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December 31, 1975, inter alia, authorized, pursuant to 10 CFR Part 50.10(eX3),
the issuance of a Limited Work Authorization (LWA-2) for the performance of
work on certain safety-related structures, said work being described in Appendix
B of that Decision, as amended by the deletion of items C.1.b. through C.l.e!
(For conv.enience, said Appendix B is reproduced herein, also as Appendix B.)
Such authorization was granted by the Nuclear Regulatory Commission on
December 31, 1975. In March 1976, the Duquesne Light Company, Ohio Edison
Company, Pennsylvania Power Company, the Cleveland Electric and Illuminating Company, and the Toledo Edison Company (Applicants) fIled a request for
an amendment to their LWA-2 to authorize the performance of certain portions
of the deleted workscope, for which an evidentiary hearing was held on April 13,
1976.2 The work sought to be performed is described in Appe'ndix ,A ~ereto and
is the subject of consideration of this Supplemental Decision'. Prior background,
events are described in detail in
Board's earlier Decision (see fn 1) and will
not be repeated here.
,
2. The hearing on the proposed amendment to Applicants LWA-2 was first
set down at the stipulation of parties for April 1, 1976, by Licensing Board's
Order dated March 25, 1976.
3. It was then rescheduled to April 9, 1976 (see Board's Order dated March
31, 1976) at the request of the Staff and upon the stipulation of the parties that
Staffs written testimony be in the hands of the Intervenor Coalition for Safe
Electric Power (Intervenor) by April 5,1976. At a conference call held on April
6, 1976; Staff requested still another rescheduling of the hearing to April 13,
1976. At said conference call the Intervenor objected to the hearing on the
following grounds:
a. That Applicants made no showing' that the work requested to be
authorized was on a critical path,
b. That the hearing should also include the Need for Power issue,
c. That present construction is in violation of state laws, specifically Section 4905.48 of the Ohio Revised Code, and
d. That the Intervenor was not furnished with a log of Staffs telephone
calls with the Applicants.

this

These objections were overruled and the hearing was set down for April 13,
1976, as affirmed by Board's Order dated April 8, 1976.
4. The scope of additional work requested by Applicants is concerned solely
with construction of certain portions of the reactor building foundation mat.
Essentially; the work activities for which authorization is now sought consists of

1 Duquesne Light Company, Ohio, Edison Company, Pennsylvania Power Company,
Cleveland Electric Illuminating Company, and Toledo Edison Company (perry Nuclear
Power Plant, Units 1 and 2), LBP 75-73, NRCI-75/12, p. 946.
241 Fed. Reg. 1537.'
.

622

the placement, in the reactor building excavation, of reinforcing steel and steel
embedments for anchoring the reactor pedestal, the drywell wall, the containment vessel and columns; authorization is not being sought at this time to place
concrete around the rebar and embedments (see Appendix A). At the abovementioned hearing, held at the Federal Building in Cleveland, Ohio, the Applicants and the NRC Staff presented testimony, previously distn'buted to the
.
Licensing Board and other parties, as follows:
Applicants' Supplemental Testimony on Reactor Building Base Mat Rebar
.and Embedments, inserted into transcript following Tr. 2885. (cited
throughout this .AmendmenLDecision as "Applicants' Amendment Testimony").
Supplemental Testimony of the NRC Staff on the Amended. LWA-2 Request for Work Activities Related to the Construction of the Reactor Build,ing by M.. D.· Lynch, inserted into the transcript following Tr.• 2943
(cited throughout this Amendment Decision as "Lynch Amendment Testimony").
Supplemental Testimony of the NRC Staff by William Regan, inserted into
transcript following Tr. 2939 (cited throughout this Amendment Decision
as "Regan Amendment Testimony").
.
Applicants introduced into the record as exhibits detailed drawings of the
rebar and embedment placements.3 . No testimony, was presented .nor were
exhibits introduced by Intervenor Coalition for Safe Electric Power. The Ohio
Power Siting Commission did not participate in this segment of the hearing.

n. FINDINGS OF FACT
5. The Reactor Building foundation rebar and. the embedments in the
foundation are designed. to withstand. three classes .of loads-environmental
loads, -.loads other than suppression pool dynamic loads, and suppression pool
dynamic loads. The environmental loads considered include wind and tornado
loads, . groundwater pressures, lateral soil pressures; 'seismic loads, exterior
missiles,' and.a gas pipe-line or a gas storage explosion. The design of the reactor
building base mat also accounts for loads of the second type: i.e., for the weight
of structures and permanent equipment (dead load), from moveable temporary
equipment and impacts (live loads), from normal operating pressure, from
normal operating temperature, from penetration and piping, from testing of the

3 Applicants' Exhibits 18A, 18B, and 19, described and received into evidence at Tr.
2894·2896.
'.'
!
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containment vessel and.drywell, and from a postulated high energy pipe break.4
6. It is the third type of loads considered in the adequacy of the reactor
building foundation design-suppression pool dynamic loads-which has been the
primary generic concern of the NRC Staff. Both the Applicants and the NRC
Staff directed the majority of their testimony to these types of loads, and the
adequacy of Applicants' design and their commitments to ensure that the Perry
Units 1 and 2 reactor building foundation can withstand such loads.s
7. The Staffs present requirements for the suppression pool dynamic loads
are based on the adequacy of the suppression pool to withstand a postulated
loss-of-coolant accident (LOCA) and a simultaneous relief valve operation
generally associated with certain plant transient conditions. The Staff requirements for suppression pool loads resulting from a postulated LOCA are based on
its review and evaluation of tests performed by GE upon a large scale Mark III
. type containment. These design loads are supported by test results and include
an appropriate design margin. The Staff requirements for the safety/relief valve
loads are based on a review and evaluation of quencher test results and reflect
the most severe operational transient of the nuclear steam supply system
associated with multiple actuations of the same safety/relief valve. The safety/
relief valve loads required by the Staff are a conservative extrapolation of the
loads that were actually measured in tests. 6
8. Pending final resolution by the NRC Staff of its generic concerns with
suppression pool dynamic loads, the Staff has established bounding conservative
criteria for the present Applicants. Based upon analyses to date of test results,
these criteria may be conservative and may be relaxed when the review of the
test programs is complete.' In recognition of the Perry 1 and 2 schedules,
however, Applicants have accepted as design criteria the Staffs conservative
requirements for the scope of work described in Appendix A hereto.s Applicants have initiated a reanalysis of their design of the rebar and the embedments
for the containment vessel, drywell wall, reactor pedestal, and columns to determine their compliance with the bounding criteria imposed by the Staff. The
reanalysis should be complete in six to eight weeks from the date of the instant
hearing. The results to date indicate that the present design will. meet. the
bounding criteria.9 Both Applicants and the Staff antiCipate that the reanalysis
when completed may demonstrate that the current rebar and embedment design
is adequate to meet the loads to which Applicants have committed. l 0 However,

Applicants' Amendment Testimony, pp. 3-10.
generally Applicants' Amendment Testimony; Lynch Amendment Testimony.
• Lynch Amendment Testimony, pp. 13-15; Tr. 2945.
'Tr. 2887, 2923-24, 2926-27, 2945-46, 2959-61.
8 Applicants' Amendment Testimony, pp. 16-17.
tTr. 2908, 2915, 2917-18.
I Lynch AmenClment Testimony, p. 16; Tr. 2908, 2915, 2917-18.

4

S See

°
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even if some augmentation of the present scope of work (strengthening of the
rebar and embedment placements) were shown to be necessary, such augmentation can be accomplished readily at a cost Applicants expect would be less than
$300,000 for the two units. In addition, any augmentation, if necessary, would
likely only involve the upper mat of rebar whose placement is not expected to
occur until after Applicants' present reanalyses have been completed. ll
9. As a result of the Applicants' commitment to the Staffs conservative
requirements, and based upon our review of the evidence presented, the, Board
finds that there are -no outstanding safety issues with respect to the scope of
work that is the subject of Applicants' amendment request. l 2
10. The NRC Staff has evaluated the effect on the previously-drawn costbenefit balance due to Applicants' request for amendment. The Staff concluded
that the maximum additional cost required by the imposition on the Staffs
conservative bounding criteria for the rebar and embedments i's negligible when
compared to the estimated total cost of the facility, and causes no significant
change in the NEPA cost-benefit conclusion previously advanced by the Staff. l3
The Board has reviewed these conclusions and the supporting evidence and finds
itself in concurrence therewith.

m. CONCLUSIONS OF LAW
11. The Board has reviewed the entire record of this proceeding, including
all of the Findings of Fact and Conclusions of Law submitted by the parties. All
of the proposed Findings of Fact and Conclusions of Law submitted by the
parties which are not incorporated directly or inferentially in this Supplemental
Partial Initial Decision are herewith rejected as {,eing unsupported in law or fact,
or as being unnecessary in the rendering of this Partial Initial Decision.
12. On the basis of the record in this proceeding, including particularly the
evidentiary hearing of April 13, 1976, and the foregoing Findings of Fact, the
Licensing Board concludes that there are no unresolved safety issues relating to
the activities described in Appendix A hereto which would constitute good cause
for withholding authorization to conduct such activities, and that the cost of
such activities does not materially affect the results of the cost-benefit balance
previously stated in this proceeding.

IV. ORDER
13. WHEREFORE, in accordance with the Atomic Energy Act of 1954, as
IITr. 2890, 2908, 2911, 2916, 2918-19, 2930-31, 2971.
Amendment Testimony. p. 16; Lynch Amendment Testimony, pp. 16-17;
Tr.2945.
13Regan Amendment Testimony. Tr. 2890,2940; FES at §10.4.
12 Applicants'
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amended, and the Rules of Practice of the Commission, and based on the findings and conclusions set forth herein; IT IS ORDERED that the Director of
Nuclear Reactor Regulation is authorized to amend·Applicants' Limited Work
Authorizations to .permit the conduct of the activities described in Appendix A
hereto in addition to those activities previously authorized by the Director.
14. IT IS FURTHER ORDERED, in Accordance with 10 CFR § §2.760,
2.762, 2.764, 2.785, and 2.786 that this Decision shall become effective immediately and shall constitute, with respect to the matters covered herein, the
final Decision of the Commission on June 9, 1976, which is thirty (30) days
after the issuance of this Decision, subject to any review pursuant to the abovecited Rules of Practice. Exceptions to this·Decision may be fIled within seven (7)
days after service of this Amendment Decision and a brief in support of such
exceptions may be fIled by any party within fifteen (15) days (twentY'[20] days
in the case of the Staff) thereafter. Within fifteen (IS) days of the filing and
service of the brief of appellant (20 days in the case of the Staff), any other
party may fIle a brief in support of, or in opposition to, such exceptions.'
IT IS SO ORDERED.
ATOMIC SAFETY AND ,
LICENSING BOARD
Frank F. Hooper, Member
Gustave A. Linenberger, Memb~r.
John M. Frysiak, Chairman .
.'

Issued this 10th day ofMay·1976
At Bethesda, Maryland.
[Appendixes A and B and Transcript corrections are omitted from this publication but are available at the NRC's Public Document Room, Washington, D.C.]

'. ,

626

L.BP-76-18

UNITED STATES OF AMERICA '
NUCLEAR'REGULATORY COMMISSION
ATOMIC SAFETY AND LICENSING BOARD

",

, Frederic J: Coufal; Chairman .
Dr_ Walter H.-Jordan
Dr. Donald P. deSylva

",<

In the Matter of

Docket Nos. 50-491
, \ ,
I
• '50-492
50-493

",

DUK.E POWER COMPANY
\

(Cherokee Nuclear Station,
Units 2 ~nd 3)

1;

Upon application .for construction permits for Cherokee Nuclear Station,
Units 1, 2 and 3, the Licensing Board issues it partlallnitial decision on environmental and site suitability aspects of the facility, making fmdings of law and fact
requisite 'for
issuance of a limited work authorization (LWA) and imposing
certain conditions.
'-",
"

the

.,

I

'

•

•

;,

APPEARANCES

#. ,

1

~

. ' .!

' .

•

~.

Michae" McGarry and Troy' B: Conner~ Esqs., Conne~;
Hadlock and Knotts, 1747 Pennsylvania, A~en'ue, No' W.,
Washington, D. C.; and William L. Porter, Esq., Associate
General Counsel; Duke -Power' Company, 422' S. Church
Street, Charlotte,' 'N. C. 28242 For
Applicant, Duke
Power .~~mpany.
'".
c'
..'

the

, ,

" Kerry F.-'Winberry, Esq;,'Legal Office, 2600 Bull Street,',
,'
, Columbia, S. C. 29201 'For the State 'of South tarolim'
I •

I

~

,

, Charles A. Barth, Esq., Nucie'ar 'R~gUla:tory: CommiSsion, ,
. Bethesda; Maryland For the NRC Regulatoiy Staff' '. '

PARTIAL INITIAL DECISION AS TO
._
, ENVIRONMENTAL AND SITE SUITABILITY ISSUES
I. PRELIMINARY BACKGROUND STATEMENT ., "
, 1. This is 'a Partial lriitial Decision deaiing with the environment31 aspects of
the proposed Cherokee Nuclear St,ation, and with 'the suitabilitY _of the Cherokee
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site for the location of nuclear power reactors of the general size and type
proposed.
2. On May 24, 1974, pursuant to Section 103 of the Atomic Energy Act of
1954, as amended, (42 U.s.C. §2011 et seq.) the Atomic Energy Commission l
(Commission) docketed the application and Preliminary Safety Analysis Report
(PSAR) and on July 8,1974, docketed the Environmental Report (ER) of Duke
Power Company (Applicant) to construct and operate three-pressurized water
reactors at a site designated as Cherokee Nuclear Station, and three at a site
designated as Perkins Nuclear Station.
3. Notice of Receipt of Application was published in the Feder31 Register
on July 26,1974 (39 FR 27339), August 2,1974 (39 FR 27934), and August 9,
1974 (39 FR 28662).
4. The Cherokee site is located in the eastern portion of Cherokee County,
South Carolina, on the west bank of the Broad River about 6 miles southeast of
Blacksburg, South Carolina, and 21 miles northeast of Spartanburg, South
Carolina.
5. 'The Perkins site is located in 'the southeast portion of Davie County,
North Carolina on the northwest bank of the Yadkin River about 11 miles west
of Lexington, North Carolina, and about 17 miles southeast of Winston Salem,
North Carolina. '
6. The application utilizes two approaches of the Commission's Standardiza·
tion Policy for nuclear power plants-the "reference system" and "duplicate
plant" concept (39 FR 13668, Apri116, 1974). All six units will utilize a nuclear
steam supply system designed by Combustion Engineering Incorporated. Each
unit is designed for a thermal output of 3817 megawatts and a net electrical
output of 1280 megawatts. (Final Environmental Statement § 1.1 [FES])
7. On July 19,,1974, the Commission'pubiished a Notice of Hearing on '
Application for Construction Permits (39 FR 26470) with respect to the application med by the Applicant on May 24,1974.
8. The Notice of Hearing set forth the requirements pursuant to the Atomic
Energy Act and the National Environmental Policy Act of 1969, as amended (42
U.s.C. §4321 et seq .), (NEPA), to be met prior to the issuance of construction
permits. The Notice also provided that any person whose interest might be
affected by the proceeding could me a petition for leave to intervene in accor·
dance with the requirements of 10 CFR §2.714 not later than August 19, 1974,

1 In accordance with the" Energy Reorganization Act of 1974, 88 Stat. 1233, the Atomic
Energy Commission has been reorganized and its regulatory responsibilities have been as·
sumed by the Nuclear Regulatory Commission as of January 19, 1975. References herein to
the Commission shall be interpreted to mean Atomic Energy Commission for events dated
or occurring on or before January 18, 1975, and the Nuclear Regulatory Commission for
events dated or occurring on or after January 19, 1975.
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and also further notified interested persons that they may ftle requests for
limited appearances pursuant to the provisions of 10 CFR §2.715. Also the
Notice of Hearing appointed an Atomic Safety and Licensing Board ("Board',)
to conduct the proceeding, naming Dr. Donald P. deSylva, Dr. Walter H. Jordan
and Mr. Jerome Garfinkel, Chairman and established a local public document
room at the Cherokee County Library, Gaffney, South Carolina.
9. The Licensing Board was reconstituted on July 26,1974, pursuant to 10
CFR §2.721 by the appOintment of Mr. Frederic J.Coufal as Chairman in place
of Mr. Jerome Garfinkel (39 FR 27822). No petition to intervene pursuant to 10
CFR §2.714 has been filed with the Commission.
10. On April 1,1975, the Commission issued its Draft Environmental Statement (DES) for the Cherokee site, notice of its availability being published in
the Federal Register (40 FR 15138).
11. At a prehearing conference held on June 12,1975, in Gaffney, South
Carolina, the State of South Carolina appeared by counsel and requested to be
admitted as an interested state pursuant to 10 CFR §2.715. The Board admitted
the State (Tr. p. 5) to participate in the proceeding. The Applicant informed the
Board that Unit 1 was scheduled for commercial operation on January 1~ 1984
(Tr. p. 54). The Board informed the parties that it would specially address
need-for-power at the evidentiary hearings (Tr. p. 18 and 20) in addition to
other matters. After the prehearing conference adjourned the members of the
Board and counsel for the parties and the State of South Carolina visited the
site.
12. The record in this proceeding consists of the following:
(a) the Notice of Hearing published in the Federal Register on July 19,
.1974 (39 FR 26470) and all subsequent public notices published in the
Federal Register which pertain to this proceeding;
(b) the transcript of the prehearing conference in Gaffney, South Carolina
held on June 12,1975;
(c) the transcript of the evidentiary hearing held on November 5 and 6,
1975 in Gaffney, South Carolina;
(d) the Applicant's Application, Environmental Report, and Preliminary
Safety Analysis Report, all as amended to November 6,1975;
(e) the Stafrs Final Environmental Statement and Site Suitability Report
~~;

"

(f) the pleadings ftled herein; and
(g) all exhibits received into evidence which are listed in Appendix A hereto.
13. This Board will issue its Initial DeCision on the radiological health and
safety issues, and its decision on issuance of construction permits after public
hearings on the radiological health and safety aspects of the application have
been held.
629 .

14. Pursuant to 10 CFR §51.52, in the absence of an admitted intervenor
and contentions in issue, the Board will:
, , .
. (a) detennine whether the requirements of Section 102(2) (A), (C), and
(0) of NEPA and 10,CFR Part 51 have been complied with in the
proceeding;
(b) independently consider the fmal balance among conflicting factors contained in the 'record .of the proceeding for the pennit with a view to
: ',' .
detennining the appropriate action to be taken;
(c) detennine after weighing the environmental, economic, technical;and
other benefits against environmental and other costs, and "considering
. available alternatives, whether the construction 'pennits ·should be
issued, denied, or appropriately conditionedJo protect environmental
values; and
,.
. (d) detennine whether the NEPA review, conducted by the Commission's
Regulatory Staff has been adequate.
"
, 15. In addition, 10 CFR §50.10(e)(2) requires the Board to detennine, as a
pre·requisite to the issuance of authorization to conduct pre-construction pennit
activities (LWA), that ,"~ased upon the available infonnation and review to date,
there is reasonable assurance' that the proposed site is a suitable location for a
nulcear power reactor of the general size and type proposed from the standpoint
of radiological health and safety considerations under, the Act and rules and
regulations promulgated by the Commission pursuant thereto." .. "
ADEQUACY OF STAFF'S NEPA REVIEW
16. The Applicant submitted its ER, and four amendments (App. Ex. I),
for the Cherokee Station (Tr. p. 70).
, 17. The Staff thereafter issued a Draft Environmental Statement (DES) in
April 1975. Notice of the availability of the DES was published·in'the Federal
Register (40,FR 15138). ,It was made available to thirteen Federal agencies, the
State of South Carolina and the Cherokee County, South Carolina' Board of
Commissioners (FES il). Comments received. are reproduced as Appendix A in
the FES and were considered by the Staff in preparation of the FES (FES § 11).
The Staffissued its Final Environmental Statement"for the .Cherokee project in
October 1975. Notice of Availability of the FES was published in the Federal
Register (40 FR 46363).
. ,
I'
," 18. The FES discloses and assesses in detail the environmental impacts of
the construction and operation of the Cherokee facilities. It contains a detailed
description of the site and the plants, with a discussion of the impact of the site
preparation and plant and transmission line construction. In addition, the FES
deals with the environmental effects of accidents. The FES contains a detailed
~valuati~n . oC the proposed action, including consideration of the need for
power, the adverse environmental effects which cannot be avoided, the relation·
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ship between local short-tenn uses of man's environmental and maintenance and
enhancement of long-tenn productivity, and irreversible and irretrievable commitments of resources.
It' further contains a review of alternative energy sources and sites, of plant
design alternatives, and finally provides a cost-benefit analysis. The FES contains
a summary of its evaluations and concludes, after weighing the environmental,
economic, technical, and other benefits of the Cherokee facilities against environmental and other costs, and considering available alternatives, that the action
called for under NEPA and 10 CFR Part 51 is the issuance of construction
permits for the plant subject to certain conditions' for protection of the environment (FES, p. iii).
19. The Board finds that the FES, as supplemented by the testimony and
evidence presented in this proceeding, is an adequate and comprehensive review
and evaluation of the environmental impact resulting from plant construction
and operation. Further, the Board finds that the FES, as so supj;lemented, sets
forth.an adequate evaluation of all alternatives to the proposed action which
reasonably may be required.
; .

NEED FOR POWER

29. In December of 1974, the Applicant estimated that the first of the
Perkins-Cherokee units would be needed in 1983 with an additional unit to
follow each succeeding year. These estimates of demand for power and the
generating capability required to meet the demand, along with adequate reserves,
were incorporated in the Applicant's Environmental Report (ER 1.1). The Staff
reviewed the Applicant's projections and agreed that Perkins 1 would be needed
in 1983 with Cherokee 1 following in 1984 (FES Sec. 8).
. .
21. On October 27, 1975, eight days prior to the commencement of evidentiary hearings, the Applicant announced a one-year delay in each of the six units,
with *e first unit scheduled on-line in January of 1984.
'
22. The revised estimates ,of capability and demand are shown in the left
half of the following Table 1.
_
(Testimony of Beyer p. 5 following Tr. p. 82). The peak load forecasts are lower
than those shown in the ER and the FES, reflecting a downward change in the
growth pattern previously projected for 1975 (Tr. p. 11). However, a delay in
putting Perkins 1 and Cherokee 1 on line by one year results in projected reserve
capacities of under 10% for several years in the early 1980's. These reserves are
well below those recommended by the Federal Power Commission (FES p. 440)
and below those recommended by the Applicant (Beyer p. 6).
,23. To remedy the situation, the Applicant has embarked on a program of
load management in an effort to enhance its reserve margins. The program is
designed to restrain the growth of new "on-peak" loads, and to shift certain
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TABLE 1
PEAK LOAD, CAPABILITY AND RESERVES
WITH LOAD MANAGEMENT (LM)*

PEAK LOAD, CAPABILITY AND RESERVES
Total
Ca~ty

Forecast
Peak Load
(MW) 10/75

1980
1981

14,782

Catawba 1 (1153 MW)

Unit Additions

Peak
Reduction
With L.M.

• Reserves at Peak
MW

%

12,615

2,167

17.2

15,935

13,504

2,431

17,088

14,431

16,953

Peak
With L.M.

Reserves with L.M •

(MW)

MW

%

453

12,162

2,620

21.5

18.0

518

12,986

2,949

22.7

2,657

18.4

588

13,843

3,245

23.4

15,399

1,554

10.1

660

14,739

2,214

15.0

18,005

16,411

1,594

9.7

741

15,670 '

2,335

14.9

19,024

17,467

1,557

8.9

812

16,655

2,369

14.2

20,211

18,572

1,639

8.8

890

17,682

2,529

14.3

21,491

19,728

1,763

8.9

968

18,760

2,731

14.6

22,771

20,938

1,833

8.8

1,050

19,888

2,883

14.5

24,051

22,205

1,846

8.3

1,132

21,073

2,978

14.1

(MW)

1982
Catawba 2 (1153 MW)

1983

Retirements (135 MW)

1984
C)

w

,.".

Perkins 1 (1280 MW)
Retirements (228 MW)

1985

Cherokee 1 (1280 MW)
Retirements (261 MW)

1986

Perkins 2 (1280 MW)
Retirements (93 MW)

1987

Oterokee 2 (1280 MW)

1988

Perkins 3 (1280 MW)

1989

Cherokee 3 (1280 MW)

,

*The last 4 columns represent the reduction in peaks that Applicant projects with "Load Management" and the resulting increased reserves.
Catawba, 1153 MW, plus Perkins, 1280 MW, equals 2433 MW.

types of loads from the peak periods of the day to off.peak periods. IilVestiga.
tions are being conducted in the following areas:
1. Promotion of better residential and commercial building insulation.
2. Promotion of reduced commercial lighting where it is practical in order
to reduce the air-conditioning load.
3. Removal of specific large loads from on·peak to off·peak hours. For
example, encouraging the operation of municipal water and sewage
treatment systems during off·peak hours.
4. Reduction of industrial demand by assisting industrial custQIDers, and
supplying "on·line" demand information .
.5. Promotion of the proper sizing of electrical equipment in commercial
buildings and industrial plants to meet load requirements more ef·
ficiently.
6. Use of radio·controlled equipment to disconnect non-critical residential
loads such as water heaters.
7. Use of a rate designed to encourage off.peak use and to meter on·peak
use (Beyer pp. 6·7).
24. The projected effectiveness of the load·management program in reo
ducing the peak loads and the consequent increase in reserve capacity is shown
at the last four columns of Table 1 (Beyer p. 7). Projected reserves of 14% are
indicated for most of the 1980's.
25 •. The Staff questioned whether the load·management scheme preferred
by the Applicant would succeed in producing a reduction in peak load of the
amount shown in Table'l (Tr. pp. 100.109). They further questioned the
adequacy of the projected 14% reserves, pointing out that it is less than that
desired by the Applicant (Tr. p. 111; ER 1.1.3).
,26. The Applicant admitted that higher reserves are desirable. However,
overriding considerations involving the efficient management and anocation of
its resources during the decade of the 1980's and the ultimate cost to its cus·
tomers warranted the delay (Beyer p. 8, and Tr. pp. 113·116, 122).
27. Need for power is not a contested issue in this proceeding; both Appli·
cant and Staff project inadequate reserves in the 1980's. The Staff objects to the
delay announced just prior to the hearing but admits the Board has no authority
to require a speed.up of the schedule.
IMPACTS OF CONSTRUCTION
28. The CNS cite, including transmission lines and a railroad spur, will
occupy approximately 2263 acres (FES, p. 4.1). Approximately 1294 acres will
be cleared for station use, transmission lines, and railroad spur (FES, p. 4-4), and
will not significantly affect agricultural production (FES, p. 4-4). Presently, the
site area is devoted to scrub and hardwood forests and abandoned fields (FES, p.
4.1).
'
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, 29. Noise and dust generated by constructio'n should have little effect in
the surrounding area as it is mostly forested and sparsely populated (ER Sec.
4.1.l.5 and FES, p. 4-3) .. " '
'.' ' .'
" ,30. There may be some increase in the turbidity of the Broad River. The
Applicant will utilize measures to control erosion during I construction (Tr. p.
334) and the Staff expects that 'these measures will assure no appreciable
degradation of existing water quality of the river (FES, p. 4-5).
31. There is no unusual or ra're fauna' or 'flora which would be adversely
affected by construction of the facility (FES, pp. 4-6 and 4-7) in view of Applicant's commitment set out at paragraph 35 item' 20.
32. Some 550 acres offorest will be cleared for transmission lines and be
replaced by grasses and small shurbs. The Board questioned at le'ngth regarding
methods for clearing. The Applicant proposes to use bushhogging (Tr. pp.
276-278) which the Board finds to be environmentally acceptable. The' Staff
assesses that this will not seriously reduce the' population of any plant or animal
species indigenous to the area (FES, pp. 4-8 and 4-9).
'
33. The Staff expects some increase in turbidity in the Ninety-Nine Island
Reservoir and in the Broad River due to erosion during construction. The' annual
average total suspended solids (TSS) in the river is 135 mgtl and in the reservoir
ranges from 20-136 mg/l (ER Table 2.7.0-10). The erosion which may occur
due to construction will increase TSS in both the reserVoir and the river. These
increases will be temporary and minimized by Applicant's erosion control measures (FES, pp. 4-9,4-10 and 4-12).
34. A maximum of 17 families may relocate from land used for the site
(FES, p. 4-12); Staff consultations with local authorities indicate that the impact
of construction upon local community services will be negligible.
,35. ,The Applicant agrees to the following measures to minimize possible
adverse effects during construction (PES, pp. 4-14 and 15 and Tr. p. 95):
1. Only the minimum necessary amou~t of clearing will be' carried out for
construction' preparation (see ER, Fig. 4.1.1-2, for areas that may be
cleared of all vegetation)."
.
2. Excavation, filling,and spoiling will be done only within the cleared
areas. '
3. Areas not needed for permanent' plant facilities will be restored to
blend with the natural terrain by seeding and restoration planting as
soon after construction as possible.
.
4. Dust generated by vehicular traffic will be controlled by dry weather
," wetting and paving of the more heavily traveled construction roads.
5. Erosion in the construction area and the resulting sedimentation will be
controlled by providing piped drainage' systems, intercept and berm
ditches,- and ground cover 'where necessary to control the flow of sur, face water. :Construction 'runoff will be limited according to EPA
standards.
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6.

Spoil materials will be deposited in a controlled manner so that water
transport of such material to the adjacent Ninety-Nine Islands Reservoir
is negligible.
7. Construction noises will be reduced to acceptable levels. Motorpowered equipment will be equipped with noise-reducing equipment.
8. Smoke and other undesirable emissions to the atmosphere will be controlled. Local and state air pollution control regulations will be adhered
to, and permits and operating certificates will be obtained as required.
9. Wastes such as chemicals, fuels, and bitumens will not be deposited on
the natural watershed. Solid construction waste will either be burned,
buried, or transported offsite to an approved landfill.
10., Temporary buildings and usage areas will be maintained in a neat mariner.
11. As much of the site as possible will be cleaned up and appropriately
landscaped as expeditiously as possible after construction.
12. ,No herbicides; growth retardants, or sprays are to be used in clearing
operations.
13. Mter clearing, the rights-of-way for transmission lines will be planted
with suitable cover where necessary for soil stabilization.
14. Selective clearing will be performed adjacent to highways and areas bf
high visual exposure along transmission corridor ri~ts-of-way.
15. Temporary roads will be built on transmission rights-of-way for access
to construction equipment. After construction is completed, these
temporary roads will be seeded and returned to suitable wildlife
habitat.
16. The railroad spur will be constructed on an existing transmission line
right-of-way as far as practicable.
17. Plans for adequate clarification of drainage, effluents beyond those included in the Applicant's present plans will be implemented so that the
turbidity of waters discharged from holding basins will conform to EPA
guidelines.
,
18. The Applicant will monitor the nearest well while dewatering is in
, process to ensure that no adverse effect on either the quality or the
quantity of the well water is obtained as the result of such dewatering.
19. A control program shall be established by the Applicant to provide for
a periodic review of all construction activities to assure that those
activities conform to the environmental conditons set forth in the construction permit.
20. The Applicant shall preserve the unique mountain-laurel hardwood
stand described in FES, Sec. 43.1.1.
36. The Board has, considered the unavoidable effects of construction"
including the ,effects on land use, and water use, on the terrain, the terrestrial
ecosystem, and the aquatic environment, and the effects on the community, and
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finds that Applicant plans appropriate measures and controls to minimize such
effects.
.

IMPACTS OF OPERATION
37. The Station will employ 9 wet" mechanical·draft cooling towers for
condenser heat dissipation (ER, Sec. 3.4 and FES, pp. 3-1, 3.3). At summer
design conditions, over 90% of the heat dissipated by the towers is by evapora·
tion of 112 cfs of water and the remainder is absorbed by heating the air that
flows through the towers to an exit temperature of about 102°F (FES, p. 3-3).
Each tower is about 270 feet in diameter ll;nd 74 feet high (FES, p. 3-5). The
Staff estimates less than 10 additional hours of fog per year on state highway 13
and on 1-85, the main roads nearest to the plant. Plant·induced fog should have a
minor impact upon highways and the Cherokee airport (FES, p. 5.1). A ground·
fog diagram appears as Figure 5.1 of the FES.
38. Approximately 250,000 pounds of dissolved solids will leave the cool·
ing towers each year in the drift. A map of expected deposition appears as
Figure 5.2 in the FES. The most severe deposition of dissolved solids would be
23 pounds per acre falling in the northeast section about 3/4 mile from the
towers. The deposit of salt has been analyzed by the Staff which has concluded
there will be no significant adverse effects on biota generally or on the beech and
laurel stands specifically (Staff Ex. 10).
•

RADIOLOGICAL CONSIDERATIONS
39. The FES, at pages 5-13, considers the environmental impact of the
transportation of nuclear fuel to CNS and nuclear waste from the plant by
applying Summary Table S-4 of 10 CFR Part 51. In a similar manner the envi·
roruriental considerations of the uranium fuel cycle are considered at FES 5-15
by applying Summary Table S-3, also a part of 10 CFR Part 51. These matters
do not constitute significant environmental impacts. '
40. The potential radiolOgical effects of the plant operation may be divided
into those resulting from postulated accidents and those associated with normal
operations.
41. Section 7 of the FES considers the possible environmental impact of
various postulated accidents. The Staff concluded that the likelihood of postu·
lated radiological accidents is exceedingly small and need not be considered
further.
42. Under 10 CFR §50.36a, nuclear power plants must be equipped with
radioactive waste treatment systems to reduce the liquid and gaseous radioactive
discharges during normal operations to a level as low as reasonably achievable.
To implement this standard, the Commission issued, on April 30, 1975,
Appendix I to 10 CFR 50 which established numerical guides on the maximum
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dose to individuals who reside near the power plant. Appendix I also specified
that population exposures must be kept to a small fraction of natural back·
ground doses the fraction to be fIxed by use of a cost·benefIt balance set out in
the Appendix.
43. At the hearing the Staff introduced the FES into evidence. Upper.
bound estimates of the population dose due. to effluents from CNS were reo
ported in Table 5.2 and were shown to be negligible in comparison with the dose
to the U.S. population from background radiation.
44. Individual doses to nearby residents due to radioactive effluents had
not been calculated and the Staff and Applicant felt that inasmuch as the plant
could not be licensed without demonstrating compliance with Appendix "I, the
environmental effects could be assumed to be small. The Board disagrees and
required that since doses to individuals are an important environmental concern
they should be quantifIed in accordance with Section 51.23(c) of 10 CFR 51.
Just as numerical values were assigned to population dose, chemical discharges,
thermal impacts, etc., in Table 10.3 of the FES, we asked the Staff to supply at
least upper.limit values for individual dose.
45. With regard to cost·benefit balance on .population dose, the Com·
mission on September 4, 1975, issued an amendment to Appendix I providing
that applications for construction permits which were docketed between
January 2, 1971 and June 4, 1976, need not comply with the cost·benefIt
balance requirements of Section II, paragraph D of Appendix I, provided the
radwaste system satisfIes the design objectives proposed by the Staff in the
RM·50·2 rulemaking proceeding. Applicant, by letter dated September 22, 1975,
notifIed the Staff that it had elected to utilize the amendment to Sec. II D.
.46. Since the individual dose limits prescribed by the Sec. II D amendment
are more restricitve for a multi·unit station than that required by Secs. II Band
C of Appendix I, and since there are additional requirements on quantities of
radioactivity discharged, popUlation dose limits will be kept to a small fraction
of that due to background. However, the Board asked for evidence that the
proposed three·unit station would be able to comply with the II D alternative
amendment.
47. The Staff has provided a document dated March 8, 1976, entitled
"NRC Staff Evaluation of Liquid and Gaseous Effluents With Respect to Ap·
pendix I of 10 CFR 50." This document has been incorporated into the record
as Staff Exhibit 11. The expected quantity of radioactive materials released in
liquid effluents from Units I, 2, and 3, excluding tritium and dissolved gases, is
0.19 Ci/yr/reactor which is much less than the 5 Ci/yr/reactor allowed by the
amendment to Sec. II D.
48. Staff Table 3 of Exhibit 11 summarizes the doses to individuals. The
expected annual dose, or dose commitment to the total body or any organ of an
individual in an unrestricted area, from all pathways of e'!posure, is much less
than that permitted by the Appendix I design objectives or by the amended
(annex) design objectives.
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49. The Board concludes that the dose to the population surrounding the
CNS will be very small compared to background radiation and meet the Commissions regulations for "as low as reasonably achievable." Although the doses
to individuals are lower than required by Appendix I, Applicant has made a
commitment not to remove any components of tlIe radwaste treatment system
as described in Section II, PSAR as that document existed on August 8, 1975
(FES, App. B-1).
50. With respect to radiological impact on biota other than man; the Board
fmds that there will be no substantial impact as a result of the quantity of
radionuclides to be released into the Broad River or into the air by the Cherokee
Nuclear Station.

ENVIRONMENTAL MONITORING
51. Section 6 of the FES addresses preoperational and operational monitoring programs, including consideration of cooling tower drift, terrestrial ecology,
aquatic communities and radiology. Section 6.2.5 of the ER described monitoring programs until the first unit goes commercial. The Board questioned the
Staff whose witnesses testified (Tr. p. 427) that the Applicant's proposed program was adequate.
52. The Staff.further testified that the preoperational monitoring programs
now in effect would provide adequate base-line data upon which to assess the
effects upon the environment of plant operation (Tr. p. 426 and 427). Section
6.2.5 of the ER describes these programs.
53. The Board generally concurs with the program proposed by Applicant
and approved by the Staff but finds that the preoperational monitoring program
include some of the preoperational monitoring stations orginially proposed and
included by the Applicant (ER 6.14) but subsequently deleted by the Applicant
(ER 6.1-5, Amendment 2, paragraph "'2; Table 6.1.1-5, Amendment 2). These are
Stations 19 and 20. The Board believes that neiilier the Applicant in these ER
amendments and its replies to the Board (Tr. pp. 189-200; 223-226; 424427)
nor the Stafrs FES (FES 6-2, Sec. 6.1.2.2, paragraph 5) and its replies to the
Board (Tr. pp. 299-313; 424427) has sufficiently justified why these two preoperational sampling stations should be deleted. Accordingly, the Board requires
that preoperational sampling of Applicant's Stations 19 and 20 be resumed
immediately.

WA"I:ER QUALITY AND EFFLUENT LIMITATIONS
54. The thermal component of the blowdown discharge was considered at
some lengfu during the hearing (Tr. pp." 172-181, 209-217, 223-226, and
302-313). The Stafrs view of this testimony and the conclusion reached in the
FES are summarized in the following two paragraphs as its "worst case."
I
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55. The Ninety-Nine Islands Dam is immediately below the proposed CNS
location and governs the flow of the river past the planned cooling tower blowdown discharge facility. The minimwn flow of water past this location is the
amount that leaks through the dam and its associated hydroelectric facility when
the latter is not operating. This flow is estimated by Applicant to be 40 cfs
(FES, p. 5-40; Tr. p. 174). The blowdown discharge is about 10 cfs (Tr. p. 174).
The greatest expected temperature difference of blowdown over river water is
30° (FES, p. 5-4; Tr. pp. 196,223, and 224).
56. This combination of circwnstances results in Stafrs calculation that the
temperature of water in the river may be increased by more than 5° after mixing
with the blowdown and that the 5° isotherm will likely extend all the way across
the river at a location 3000 feet down stream. If instead of the 40 cfs minimwn,
the calculation is performed using 470 cfs, which is the minimwn 7-day average
flow rate occurring on an average frequency of once in 10 years, the results are
similar (FES, p. 5-4).
57. Applicant contends that the case presented by the Staff, as above outlined, is not likely to happen and depends on the coincidence of two events each
of which is not a common occurrence: the minimwn flow and the greatest
drawdown of the Ninety-Nine Islands Reservoir (Tr. pp. 173 and 215).
58. Neither party has concern that the temperatures involved nor the size
of the plume would be of more than minor environmental consequence (Tr. p.
311). There are not many fish in that.part of the river and those that are there
are species not likely to be damaged (Tr. pp. 185 and 186). The Stafrs concern
is whether the conditions mentioned are likely a violation of State Water Quality
Standards (Tr. p. 311).
59. But that concern is beyond our reach. South Carolina has issued a 401
Certificate under FWPCA which states that there is reasonable assurance that
CNS will comply with Sections 301,302,306, and 307 of that Act (App. Ex. 5).
The State has regulations regarding acceptable temperatures and thermal plwnes
which were adopted in 1972 and continued in effect under Section 302 (Board
Ex. 1). Under Section 511(cX2) of the Act, the NRC may not "review any
effiuent limitation or other requirement established pursuant to" FWPCA
(emphasis supplied).2
"
60. Chlorine in the blowdown poses a similar problem. It is the Stafrs
belief (FES, p. 5-8) that the plans for CNS will not meet a limitation that neither
free available nor total residual chlorine may be discharged for more than two
hours at each unit each day (40 CFR Section 423.13(j)). This is an effiuent
limitation promulgated under Section 301; Section 511 precludes our looking
behind the 401 Certificate.
2See also Second ?iemorandum of Understanding Regarding Implementation of Certain
NRC and EPA Responsibilities, 40 F.R. 60115 and Southern California Edison Co. et al.
(San Onofre Nuclear Generating Station), Units 1 and 2, ALAB-248, 8 AEC 957.
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61. The third related question regarding water quality has to do with total
residual chlorine in the blowdowI1. There is no effluent limitation to control this
concentration. There is a State standard which may be applicable. Section III,
general rule' 7a (4) provides: "High temperature, toxic, corrosive or other
deleterious substances attributable to sewage, industrial waste or other waste in
concentrations or combinations ... which are harmful to human, animal, plant
or aquatic lives" may not be introduced into water of the State. When the FES
was written, the Staff felt that a condition should be imposed that the blowdown contain not more than 0.1 mg/I (FES Sections 5.5.2.2 and 9.2.3) and was,
at hearing time, of the opinion that no effluent limitations or water quality
standards apply so that such a license condition could be imposed.
62. Applicant's witnesses testified that blowdown could be retained for a
number of hours and that by so doing the total residual chlorine at discharge
would be, because of chemical reaction, reduced to between 0.1 and 0.2 ppm
(=0.1 to 0.2 mg/I). The environmental cost of this retention would be a onecycle increase in concentration of salts (Tr. pp. 251 and 252). The Applicant has
agreed to a condition. that it will maintain no more than 0.2 mg/l of total
residual chlorine at the blowdown discharge (Tr. p. 231). This concentration is
acceptable to the Staff, is found to be permissible by the Board, and is approved
as a condition.
63. In response to Board inquiry regarding the effects of cold shock on fish,
Staff and Applicant biologists testified that the probability of serious kills was
negligible (Tr. pp. 300 and 184).
64. The Board finds that the environmental effects of heat and chlorine
discharges to the Broad River and of the danger to fish of cold shock are minor.
I

COST-BENEFIT ANALYSIS
65. As required by 10 CFR Part 51 and the Notice of Hearing, the Board
has independently considered the costs to the environment and the benefits to
society of the proposed facilities. In this process the Board reviewed the ER and
FES and the evidence presented at the hearing.
66. The Staff considered alternatives to the proposed Cherokee units which
would not require the creation of new generating capacity, including purchased
power, deferring retirement of or upgrading older units. The Staff concluded
that purchased power was not available and that older units could not supply the
needed power (FES, p. 9-2).
67. The Staff considered whether the required energy could be supplied by
other sources, such as coal, oil, natural gas, hydroelectric, geothermal, solar, and
wind power (FES, pp. 9-2 through 9.6). Only coal was considered to be a
feasible alternative energy source to the proposed nuclear station.
68. The Staff made a detailed comparison of capital and operating (including fuel) costs among the proposed nuclear station and comparable sized
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coal stations utilizing low-sulphur coal and using high-sulphur coal (FES, p. 9-3).
The Staff concluded from the analysis that a nuclear plant enjoys an economic
advantage over a coal plant.
69. The Staff further concluded that the various alternatives (FES, pp. 9-2
through 9-6) for the production of the needed power did not present economic
or environmental advantages over the proposed nuclear station and that a
nuclear power station was warranted (FES, p. 9-7).
70. The Staff, and Applicant, considered where such a nuclear station
should be located. Consideration was given to the existing transmission system;
where load was centered and where it would be expected to grow; the availability of condenser-cooling water; and the costs, environmentally and financially of additional transmission facilities (FES 9.1.2.2). Siting considerations of
Cherokee were carried out Simultaneously with the siting of the three Perkins
units, as they are all part of a single project (FES, p. 9-9). A comparison of sites
appears as Table 9.3 of the FES. Since no other site enjoys clear economic or
environmental advantages over the proposed Cherokee site, the Staff and Board
conclude that it is acceptable (FES, p. 9-11).
71. The Staff considered alternative methods for cooling the condenser
water to that proposed by the Applicant. The Staffs considerations were limited
to condenser-cooling methods which would comply with 40 CFR Parts 122 and
423, the EPA regulations which implement the FWPCA in regard to steam
electric power stations.
72. Dry cooling towers of the size and performance necessary for the
Cherokee facility have not been developed commercially in the United States
(FES §9.2.1.2). Wet-dry towers are significantly more costly than those proposed by the Applicant and they afford poorer plant thermal efficiencies (FES
§9.2.1.3). The Staff calculated that a cooling pond would require from 4 to 12
thousand acres and would offer no environmental or cost advantage to the
Applicant's proposal (FES §9.2.1.4). The Staff found that though capital costs
for natural draft cooling towers would be higher than mechanical draft, operating costs are lower so that net costs are within 1 percent and that the environmental effects would be comparable (FES §9.2.1.7).
73. The Staff also considered alternative proposals to the transmission line
routes selected by the Applicant and found them to be (a) longer, (b) involve
larger acreage, and (c ) more costly (FES, pp. 9-13 and 9-14).

ENVIRONMENTAL CONCLUSIONS
74. Although the Board agrees generally with the Staffs analysis of the
costs of Cherokee Units 1,2, and 3 as set out in FES Section 10, the Board finds
on the basis of its independent analysis of the evidence that the principal environmental and economic costs are as follows:
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1. Clearing and grubbing approximately 661 acres of predominantly
"
2.
3.
4.

forested and semi-forested land.
Use of approximately 3S1 cleared acres for plant facilities.
Clearing of 550 acres for transmission line right-of-way.
Temporary disturbance of the river bank and bottom during construction of the intake structure.
5. Minor soil erosion and loss of vegetation and small animals during
construction.
6. Maximum consumptive use of water of 112 cfs with all units in opera" ' tion, equal to approximately 4.5% of average Broad River flow:
7. Chemical and thermal discharge to the river resulting in minor disturbance to the aquatic environment.
S. Release ,of a small quantity ,of radioactive materials during 'normal
operation.
9. Community impacts, including increased traffic on local highways, increased school attendance, and increased demand on community service
during construction.
10. The capital and operating costs of the plant.
11. Irreversible commitment of natural resources including strategic metals
and uranium.
15. The Board finds that the principal benefit of the proposed project is the
addition of 25.7 million megawatt hours per year of electricity which is needed
to provide reliable electric service to residential, commercial, and industrial users
in Applicant's service area and grid. There are related secondary benefits of increase to the local tax base and increased local employment.3
, 76. Based on the entire record, the Board finds that the environmental and
economic benefits from the construction of Cherokee Units 1, 2, and 3, particularly the output of these facilities to meet the power demands of Applicant's
service area and grid (ER Section 1.1; FES Section 8.2), will be greater than the
environmental and economic costs which will necessarily be incurred by construction and operation of the facilities. Therefore, the Board finds that the
balance between the benefits and costs involved in the construction of Cherokee
Units 1, 2,.and 3 favors granting the construction permits for the facilities.
SITE SUITABILITY
77. The Applicant and Staff evaluated the suitability of the Cherokee site
for nuclear reactors of the general size and type proposed by the Applicant. The
'Consistent with 'the Appeal Board's decision in Matter of Vennont Yankee Nuclear
Power Corp. (Vermont Yankee Nuclear Power Station) ALAB-179, RAI-74-2 159, 177

(February 28, 1974), we do not include these secondary benefits in the overall cost-benefit
balance.
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Staffs analysis is principally directed to matters of public health and safety from
a standpoint of radiology. The basic considerations underlying the analysis are 10
CFR Part 100, 10 CFR Section 50.10(e), and the applicable parts of the
Standard Review Plan and the Regulatory Guides. The Staffs analysis is set
forth in its Site Suitability Report (SSR) (Staff Ex. 9 following Tr. p. 399).
. 78. The factors considered in the SSR review were: (a) population density;
(b) use characteristics of the. site's environs, including whether there are nearby
industrial, transportation, or military facilities that could influence the accept·
ability of the site; and (c) the physical characteristics of the site including
geology, seismology, hydrology, and meteorology. Each of these factors has
been considered by Staff specialists qualifie!1 in the technical disciplines involved.
79. The Staff evaluated the information provided by the Applicant, made
visits to the site, and performed its own independent studies and calculations by
experts (SSR, p. 2).
80. The Cherokee Nuclear Station will consist of three identical pressurized
water reactors of a size, type, and design similar to those reviewed and approved
for other nuclear power plants now in operation or under construction. Each
Cherokee Nuclear Station unit will have a nuclear steam supply system designed
for a thermal output of 3817 megawatts and a net electrical output of 1280
megawatts. The site evaluation by the Staff was conducted for a maximum
thermal power of 4018 megawatts per unit (SSR, p. 1).
POPULATION DENSITY
81. The nearest population center having more than 25,000 people as de·
fined in 10 CFR Part 100, is Spartanburg, South Carolina, which is about 21
miles from the site. The 1970 popUlation of Spartanburg was about 45,000
people. The 1980 population density within 10 miles of the site is projected to
be about 130 persons per square mile, and the population density within 50
miles of the site in 1980 is projected to be about 200 persons per square mile.
82. Although the site is not near a very large city, consideration has been
given to the possibility of a popUlation center developing at Gaffney, South
Carolina. The Applicant's projected population levels, based on projections by
EPA, indicate that the popUlation of a 45-degree sector between 5 and 10 miles
from the site of the proposed facility, which includes Gaffney, could increase
from a 1970 level of about 19,000 to about 38,000 at the very end of plant life
(2020). Assuming the same growth rate for Gaffney as for this sector, the 1970
population of about 13,250 for Gaffney would increase to about 26,500 in
2020. The Staff has independently projected that the Gaffney popUlation could
reach about 22,000 in 2020 by applying the 1972 Office of Business Economics,
Economic Research Service (OBERS) Projection growth rates to the present
Gaffney population. Thus it is unlikely that Gaffney would become a popUlation
center until very late in the plant's lifetime (SSR, p. 3).
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EXCLUSION AREA, LOW POPULATION ZONE AND EMERGENCY PLANS
83. The minimwn distance to the edge of the exclusion area proposed by
the Applicant is 2500 feet for the centrally located unit, and 1960 feet for each
of the other 2 units, and the low population zone radius proposed is 5 miles. The
present population center distance of 21 miles is thus well in excess of the
minimum distance of 1-1/3 times the low population zone radius required by 10
CFR Part 100. For the Gaffney area, a major 'transportation' corridor consisting
of an interstate highway, a U.S. highway, and a railroad is oriented at almost a
right angle to a line between Gaffney and the site. Growth along this corridor
could result in a population center distance that is 1 to 3 miles less than the
persent 8 -mile distance to Gaffney. Thus reductions in the low population zone
from the proposed 5-mile value to the range of 4 to 4.5 miles may become
necessary if the Gaffney area develops into a population center. Since the
minimum low population zone distances of about 2 ro 3 miles have been found
acceptable for similar sites and facilities, considerable margin is available to
accommodate still smaller low population distances that could result from
growth in the Gaffney area (SSR, p. 4).
84. The Applicant presently owns 87 per cent of the area of the property
within the exclusion area and is negotiating for the purchase of the remainder.
Applicant has also filed for a Certificate of Convenience'and Necessity with the
South Carolina Public Utilities Commission, which is necessary for initiation of
eminent domain proceedings. None of the property acquired by Applicant or to
be acquired has mineral easements or rights owned or controlled by a second
party.
85. NRC Staff takes the position that 10 CFR Section 50.10(e) and 10
CFR Part 100 require that prior to the issuance of an LWA, an Applicant must
have control over the exclusion area or be able to demonstrate that control will
be acquired by an Applicant in a timely manner. (Tr. pp. 297 and 299). The
Applicant contends that it must be able to control access to the exclusion area at
the time of plant <?peration but that it need not demonstrate such control before
an LWA is issued (Tr. p. 298).
86. The Board does not agree. that for LWA purposes a finding of site
suitability under 10 CFR Section 50.10(e) (2) requires the Applicant to show
total control of the exclusion area. The regulation speaks in terms of information and review presently available and "reasonable assurance." There is sufficient assurance of total exclusion area control in this case in the power of
eminent domain to acquire the remaining 13% of the. land. If the certificate of
convenience and necessity, the prerequisite to the exercise of this power, is
denied there will be no plant and therefore no necessity for an exclusion area.
This means risk to the Applicant but no more risk than usually attends an LWA.
87. Analysis of the 5-mile low population zone distance indicates that
appropriate protective measures can be taken to protect the resident and
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transient population in the event of a serious accident. No unusual features for
this site have been identified which would prevent a favorable conclusion with
regard to the feasibility of developing appropriate emergency plans. And, there is
reasonable assurance that appropriate and adequately engineered safety features
can be provided to meet the radiation-dose guideline values specified in 10 CFR
Part 100 (SSR, p. 6).
NEARBY INDUSTRIAL, TRANSPORTATION AND MILITARY FACILITIES

88. The nearest industry to the proposed facility is Burlington Industries, a
manufacturer of cotton goods, located 2-1/2 miles northwest of the site. A
pipeline corridor approximately 4 miles northwest of the site includes pipelines
that carry refined liquid petroleum products and pipelines that carry methane
gas (SSR, p. 7). There are no other industrial facilities within 5 miles of the plant
location.
89. There is presently no state or U.S. highway within 4 miles of the site.
The nearest airport is the Cherokee Airport with a sod runway located 9 miles
west-nrothwest of the site. There are no military bases or missile sites within 50
miles of the site. Southern Railway has a line 5 to 6 miles from the site which
the Staff concludes would pose no hazard to the proposed Cherokee facilities
(SSR, p. 7).
METEOROLOGY
90. A description of meteorological conditions at the site, including the
climatology of the region, local meteorological conditions, and expected severe
weather, is presented in Section 2.6 of the FES for the Cherokee Nuclear Station, issued in October 1975.
91. The Applicant has provided one full year of meteorological data obtained from meteorolOgical towers located at the Cherokee Station site for the
period from September 1973 through September 1974 and meteorological data
from the Greenville-Spartanburg Airport for a 5-year period extending from
1968 through 1972 (ER Section 2.6, SSR, p. 8).
92. An evaluation has been made of the short-term accidental releases using
the Applicant's on-site meteorological data and the diffusion model described in
Regulatory Guide 1.4. The short-term dispersion conditions for this site as
evaluated are not as good as for nearly all other sites found acceptable for
reactors of the general size and type proposed for the Cherokee site. However,
the Applicant has proposed added design features to provide compensating dose
reductions (SSR, p. 8).
93. The occurrence of severe weather conditions at the site, including
tornado conditions, is similar to. other sites in this area of the country. The
design-basis tornado specified by the Applicant for the plant has ~ tangential
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wind velocity of 290 mph and a translational velocity of 70 mph. The pressure
drop associated with the tornado is 3 psi in 1.5 seconds (pSAR Section 3-3.2.1).
The Staff has analyzed the Applicant's proposal and has determined that it
conforms with the provisions of Regulatory Guide 1.76 for this region of the
country.

HYDROLOGY
94. The proposed Cherokee Nuclear Station is located on the west bank of
the Broad River, about 1000 feet upstream of the Applicant's Ninety-Nine
Island Dam. The Applicant proposes to impound 1 leg of the existing NinetyNine Islands impoundment to form an intake sedimentation basin. Water from
the Broad River will be pumped into this basin by pumps located in the river
intake structure. Water from the intake sedimentation basin will be transported
to mechanical draft cooling towers for condenser cooling, by pumps located in a
makeup intake structure in the basin (SSR, pp. 9 and 10).
95. A nuclear service water pond will be formed by impounding McGowan
Creek, a small tributary of the Broad River located immediately west of the
plant area. Water from this pond will normally serve as makeup to nuclear
service water mechanical draft cooling towers. However, if the cooling towers are
temporarily inoperable, nuclear service water can be provided to the plant by
flow directly from the nuclear service water pond with discharge back to the
pond for evaporative cooling. The storage capacity is sufficient to provide
adequate water for cooling the plant for 30 days under normal shutdown or
accident conditions, and during low water conditions, such as during an ex·
tended drought (SSR, p. 10).
96. An alternate nuclear service water makeup pond will be formed by a
dam on a small southeastern arm of the nuclear service water pond of adequate
size to provide makeup for nuclear service water cooling towers for a 30.day
period during normal shutdown for 2 units coincidental with shutdown of 1 unit
under accident conditions (PSAR Section 0.2.5, SSR, p. 10).
97. Plant yard grade will be at elevation 590.0 feet mean sea level. The
Ninety·Nine Islands Reservoir water surface elevation is 510.0 feet mean sea
level. The potential for flo,?ding the site from several sources has been investigated by the Applicant and independently'analyzed by the Staff. Calculations of
reasonabiy possible combinations of probable maximum river flood and up·
stream dam failures on the Broad River resulted in a calculated peak flood stage
of 567.4 feet mean sea level, which is 22.6 feet below plant grade (SSR, pp.
10-11).
98. The ground floor of all plant structures will be at least one foot above
the plant grade so that surface water would flow away from the buildings, if the
site drainage system capacity were exceeded. Probable maximum flood conditions in the alternate nuclear service makeup pond could result in pond water
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levels in excess of plant grade, However, the elevated cooling tower yard and
other areas higher than the plant grades will divert any overflow from the pond
away from the plant structures (SSR, p. 11).
99. The nearest major user of groundwater for domestic consumption is
located 1.8 miles northwest of the site. The nearest industrial and municipal
surface water intakes are located 22 and 25 river miles, respectively, downstream
of the site. The Applicant and Staff have analyzed postulated liquid radwaste
tank spills into the groundwater. With operation of the proposed permanent
dewatering system, the postulated spill would flow into the underdrain system,
be pumped into an auxiliary holding pond, seep through and under the pond
dam, and then be diluted with flow in the Broad River. The Staff calculated a
dilution factor of 36,000 and a minimum travel time (based on ion exchange
characteristics of the soil) of 4.7 years to the nearest downstream water user.
Without operation of the dewatering system, the contaminants were postulated
to move in the groundwater and then to break out as a spring at the toe of the
plant yard fill to travel as surface water to the Broad River. The dilution factor
and travel time for this pathway were calculated to be 11,200 and 1.3 years,
respectively. These values are within the ranges of values for other sites previously found acceptable and the site is acceptable for the proposed facilities
(SSR, p. 12).
,

I

GEOLOGY, SEISMOLOGY, AND FOUNDATION
, ENGINEERING
100. The site is located in the Piedmont Physiographic Province of South
Carolina, about 8 miles southeast of Gaffney, South Carolina, on the west side
of the Broad River. Geologically, the site is in the southern portion of the
complex Kings Mountain Belt. Surface deposits are predominantly saprolitic
soils arid saprolite with scattered outcrops of metamorphosed bedrock. The
surface material is underlain by mafic and felsic gneiss, schist, meta-conglomerate, and' quartzite. Potassium-argon dating of these rocks indicates that the last
major episode of metamorphism occurred between 362 and 234 million years
ago. A simUar, but earlier event also occurred during the early to middle
Paleozoic time span' or about 400 million years ago. Because of the intense
deformation which preceded or accompanied these regional metamorphic events,
tight folds and minor shear zones were produced in the rocks of the region and
their original sedimentary and volcanic fabric was altered, thus clouding their
genesis and history. They are considered to be sediments 'of Precambrian and
early Paleozoic ages and volcanics deposited in a eugeosynclinal environment.
The obscuration of geologic history, mentioned above, makes geologic mapping
and determination 'of local and regional structural relationships difficult. This
difficulty results from' the region's low relief and from the thick cover of surface
deposits that overlies bedrock in the area. Also, the rocks of this part of the
Piedmont are highly jointed. Based on postassium-argon dating and field ob-
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servations, the minor shear zones at the site are older than 170 million years and
have displacements of no more than several inches. Several diabasic dikes marking the last major tectonic event in the area have been injected into the rocks
near the Cherokee site. These features have been sampled and dated; the ages
range from 254 to 190 million years. Based on the detailed geologic, radiometric; and surface investigations, there has been no tectonic activity at or near
the site since the Jurassic age about 150 million years ago (SSR, pp. 13 and 14).
101. Several features in the vicinity of the site have been described in the
literature as major faults; however, examination of these features has shown no
basis in fact for such a conclusion, or shown that there are alternative and better
interpretations of the data (Tr. p. 412). Displacements of several feet resulting
from minor faulting have been observed in a spodumene mine 13 miles north·
northeast of the site and in a vermiculite mine 35 miles to the southwest.
Regional geologic considerations and radiometric dating techniques indicate
Triassic or Jurassic age assignments for the formation of these structures. Major
tectonic structures in the region of the site are (1) the Gold Hill·Silver Hill Fault
Complex, 40 miles east, dated by a pre-Triassic diabase at 254·238 million years;
(2) the Jonesboro Fault, 60 miles east-southeast, which is associated with a
diabase of Triassic-Jurassic age; (3) the problematic Brevard Zone about 50 miles
west of the site whose development is believed to have ceased about PermianTriassic time (225 million years ago); and (4) the Kings Mountain Compound
Fold to the north of the site which was formed at the time or before the oldest
shear zones and breccias were developed at the site (SSR, pp. 14 and 15).
102. The Applicant's review of literature and investigations of the site
geology have not' identified any geologically recent faulting in the site area. In
addition, its work has shown that all reported evidence of possible major faulting
within a 200·mile radius of the site is related to other geological phenomena,
e.g., folding. Where minor faults have been found they have been dated as being
geologically old and non-capable within the meaning of 10 CFR Part 100. As a
result of these observations, no major recent faulting has been found within 200
miles of the site which.could generate a large earthquake. Small earthquakes,
however, have been observed in the Piedmont. None has been associated with
faulting, though investigations of the depth and thoroughness characteristic of
nuclear power.plant siting investigations have not been made for the entire
region. Such shocks are assumed to occur on small zones of weakness which are
scattered at random throughout the Piedmont Province. The largest such shock
was of Modified Merca1li intensity VII. The Applicant and the NRC Staff have
also considered both the consequences of a recurrence of the Charleston earthquake of August 31, 1886, 175 miles from the site, and the consequences of
ground motion at the site from an earthquake on presently undetected major
faults at distances greater than 200 miles from the site (Tr. p. 413). Based on
these considerations the 0.15g acceleration proposed by the Applicant for the
safe shutdown earthquake (SSE) and the 0.08g acceleration for .the operating
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basis earthquake (OBE) are adequate for the bedrock at the site (SSR, p. 17, Tr.
pp. 414 and 415).
103. Accelerations greater than the bedrock acceleration might occur for
structures founded on soil or fln overlying bedrock. Rather than designing for
these effects the Applicant proposes to lower the foundations to bedrock and to
design the plant for the SSE of O.l5g and the OBE of 0.08g. To reduce buoyant
and pressure forces due to groundwater hydrostatic head, the Applicant pro·
poses permanently to dewater the site by use of a pumped underdrain system
located under major structures to maintain ground water levels near the base of
those structures. The NRC Staff has not completed its review of the Applicant's
proposed underdrain system. However, if the Applicant's dewatering system is
not acceptable, use of engineered fln is acceptable for this site to evaluate
structures above bedrock and to preclude the need for permanent dewatering
systems (Tr. p. 417).
104. In addition to the site being acceptable for the Applicant's proposed
design with permanent dewatering it is acceptable for similar facilities designed
for the greater accelerations that might occur for structures founded on soil or
fill overlying bedrock and without permanent dewatering (SSR, p. 18, Tr. p.
414).
105. On the basis of our evaluations, the Staff concludes that, with regard
to the geology, seismology, and foundation engineering, the site is suitable for
the proposed reactors (SSR, p. 18).
CONCLUSION ON SITE SUITABILITY
106. On the basis of the Board's analysis and evaluation of the site suit·
ability evidence thus far presented by the Staff and detailed in paragraphs 77
through 105 above, the Board concludes that there is reasonable assurance that
the proposed site is a suitable location for the three nuclear power reactors of
the general size and type proposed from the standpoint of radiological health
and safety considerations under the Atomic Energy Act and the rules and regu·
lations promulgated by the Commission pursuant thereto.
CONCLUSIONS OF LAW AND CONDmONS
107. On balance, the Board finds that there will be a need for additional
generating capacity within the Applicant's service area in the early to middle
1980's and that the importance of adequate supplies of electrical energy causes
the benefit of the proposed facility to exceed the costs by a clear margin.
108. If, after the radiological health and safety phase of this proceeding is
concluded and the Board makes affirmative findings on issues 1-3 and a negative
fmding on issue 4 set forth in the Notice of Hearing, the Board finds that the
appropriate action to be taken is to authorize the granting of a construction
permit for Cherokee Nuclear Station, Units 1,2, and 3.
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109. The Board finds on the record that a systematic, interdisciplinary
approach has been employed in the environmental (NEPA) review of the Cherokee units, that environmental factors have been given appropriate consideration
in decision-making along with technical and other considerations, and that evaluations of alternatives to minimize environmental impacts and suitable costbenefit analyses, as required by NEPA and 10 CFR Part 51, have been conducted. The Board has given careful consideration to all documentary and oral
evidence presented by the parties. Based upon its review of the entire record in
this proceeding and the foregoing findings, and in accordance wtih 10 CFR Part
51 of the Commission's regulatiOns, the Board makes findings which are set out
in the following paragraphs.
110. The application and the proceeding thereon to date comply with the
requirements of the Atomic Energy Act of 1954, as amended, the Commission's
Rilles and Regulations, and the requirements of the National Environmental
Policy Act. The Board is issuing this Partial Initial Decision limited to a rev,iew of
the record on environmental matters and on the matter of site suitability. The
record wnt remain open for the submission of additional evidence on radiological
health and safety matters, after which the Board will review the entire record in
this proceeding and will render its Initial Decision regarding the issuance or
denial of construction permits based upon the remaining issues designated in the
Commission's Notice of Hearing herein. Accordingly, the conclusions of the
.
Board appropriate to this stage of the proceeding are as follows.
111. The Board concludes that the environmental review performed by the
Staff (Pursuant to the National Environmental Policy Act of 1969) and set forth
in the Final Environmental Statement has been adequate. As the resillt of its
review of the evidentiary record developed to date, the Board herewith amends
and modifies the PES to provide that total residual chlorine shall not be dis~
charged in the blowdown of the cooling towers in concentrations greater than
0.2 mg/I.
.
..
.
112. The Board concludes that Section 102(2XA), (C), and (D) of NEPA
and 10 CFR Part 51 have been complied with.
113. The Board has considered the final balance among conflicting environmental factors, and has weighted the various benefits against costs, taking account
of the need for power, and the aiternatives to the plant and certain ofits design
features and concludes that from the environmental considerations required by
NEPA, appropriate action would be the issuance ·of construction permits. The
Board's final determination on the issuance of construction permits will be made
after a full review of public health and safety considerations.
114. The Board has further considered the evidence regarding site suitability. As a result, the Board concludes that.these considerations now favor the
issuance of a limited Work Authorization for those activities authorized by 10
CPR Section 50.l0(e)(1) as the Board concludes that, based upon the available
information and review to date, there is reasonable assurance that the proposed

650

site is a suitable location for nuclear power reactors of the general size and type
proposed by the Applicant from the standpoint of radiological health and safety
considerations.
115. Any license or pennit issued by the Commission to the Applicant shall
be subject to inclusion of the following conditions for the protection of the
environment:
(i) Those conditions set forth by the Staff in the FES at page iii, paragraph

7;
(ii) Those construction related commitments of the Applicant set forth in
the FES at Section 4.5.1 and augmented by the Staff at Section 4.5.2;
(iii) The limitations on residual chlorine of 0.2 mg/l discussed in paragraph
62; and
,
..
.
(iv) The commitment on 'the part of the Applicant to ~ot rem~ve any
components of the rad-waste treatment system as discussed in paragraph 49.
116. Based upon the Board's Findings and Conclusions, IT IS ORDERED
THAT: '
117. This Partial Initial Decision shall constitute a portion of the Initial
Decision to be issued upon completion of the radiological health and safety
phase of this proceeding. IT IS FURTIIER ORDERED:
118. In accordance with Sections 2.754,.2.760, 2.762, and 2.764(a) of the
Commission's Rules of Practice 10 CFR Part 2, that this Partial Initial Decision
shall be effective immediately and shall constitute the final action of the Commissioh thirty (30) days after the date of issuance hereof, subject to any review
pursuant to the Rules of Practice. Exceptions to this Partial Initial Decision may
be fIled by any party within seven (7) days after service of this Partial Initial
Decision. A brief in support of the exceptions shall be fIled within fifteen (IS)
days thereafter, twenty (20) days in the case of the Regulatory Staff. Within
fifteen '(15) days after service :of the brief of appellant (twenty [20] days in the'
case of the RegulatorY Staff), any other party may,fIle a brief in support of, or
in opposition to, the ex?eptioil. ,"
-,
,

(

THE ATOMIC SAFETY AND
liCENSING BOARD
Dr. Walter H. Jordan, Member
'Dr. i>~nald P."de Sylva, Me~ber
i·:,~Jeric J. Coufal, Chainnan, "
Dated at Bethesda, Maryland,
this 21st day of May, 1976.
[Appendbc A is omitted fro~ this publication but is '~vailable at the NRC's
Public Document Room, Washington, D.C.]
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

LBP·76·19

ATOMIC SAFETY AND LICENSING BOARD

Samuel W. Jensch, Chainnan
Lester Kornblith, Jr.
Dr. George C. Anderson

In the Matter of

Docket 'No. STN 50482

KANSAS GAS AND ELECTRIC COMPANY
KANSAS CITY POWER AND LIGHT COMPANY
(Wolf Creek Generating Station,
Unit No.1)

May 18, 1976

Upon motion by applicants for authorization to construct certain roads and
a railroad spur to the site of the proposed facility prior to the issuance of a
limited work authorization, the Licensing Board rules iliat: (1) the construction
of certain roads will result in only de minimis environmental impacts, is not
precluded by 10 C F R §50.10(c), and may therefore be undertaken by the
applicants at their own risk but subject to a restriction; and (2) the proposed
railroad spur will cause more than de minimis environmental impacts and is a
substantial action adversely affecting the environment which is precluded by 10
C F R §50.10(c).
Authorization to construct certain roads granted, subject to a restriction;
authorization to construct a railroad spur denied.

ORDER AUTHORIZING CONSTRUCTION OF PLANT ACCESS
ROAD AND RELOCATION OF FAS ROUTE 10, AND
DENYING AUTHORIZATION FOR
CONSTRUCTION OF RAILROAD SPUR
This Order is in response to the motion ftled by Kansas Gas and Electric
Company and Kansas City Power and Light Company (Applicants) for a deter·
mination that would authorize their construction of roads and railroad spur line
to the site of the proposeil Wolf Creek nuclear generating facility. The Atomic
Safety and Licensing Board, which is considering the application to construct
the;: Wolf Creek facility, and including the request for a Limited Work Authoriza·
tion (LWA), denied the motion and its order in that regard was appealed to the
Atomic Safety and Licensing Appeal Board of the Commission which affinned
the denial of that motion. The Appeal Board then suggested to the Applicants
three avenues f~r further consideration of the motion an~ remanded the pro·
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ceeding to permit Applicants to select one of the avenues designated by the
Appeal Board.
The Applicants have requested, and the Licensing Board has granted, during
the ongoing construction permit and LWA proceeding, a special evidentiary
session 1 to permit the presentation of evidence within the scope of the Appeal
Board suggestion for a determination whether the proposed roadway and railroad spur line would come within the Commission's direction expressed in the
regulation 10 CFR Section S0.10(c) which prohibits " ... any clearing of land,
excavation, or other substantial action that would adversely affect the environment of a site." While the Appeal Board decision has two dissenting opinions
related to jurisdictional and environmental considerations (ALAB-321,
NRCI-76/4 316-327), the majority held that the Commission " .. .must consider
and protect against any forseeable environmental consequences-whether associated directly with the plant or with adjuncts such as the discharge of heated
water, the construction of transmission lines, or the building of passageways for
transporting construction materials-which proceed ineluctably from construction or operation ofa federally-licensed nuclear power facility." (ld. at 306).
Applicants rely upon certain language in the dissenting opinions related to
the interpretations <;If the measure of environmental damage. One dissenting
opinion suggests that off-site construction is permissible if it "would entail no
consequential environmental impact." (ld. at 322) The second dissenting
opinion states:
"The Board has jurisdiction ...to rule that construction of the road and
railroad will not materially alter the cost-benefit balance of the project. In
that way, it will have taken the requisite 'hard look' at the environmental
consequences of the road and railroad." (ld. at 326) ,
The regulation (10 CFR Section SO.IO(c)), as stated, prohibits substantial
action that "would adversely affect the environment of a site." The Licensing
Board will apply that direction from the Commission, and if there is no adverse
effect from the proposed off-site construction, the Board will issue the requested
order for the authority to be granted to undertake such construction.
The Applicants and the NRC Staff both introduced testimony concerning
the environmental impacts a~sociated with construction of the proposed plant
access road, relocation of Federal Assist Secondary (FAS) Route 10, and the
proposed railroad spur.
The Applicants testified that the plant access road construction involves the
improvement of five miles of existing public roads, of which two miles are
1 A portion of this evidentiary presentation by both the Applicants and the Staff was
held in Kansas City and was attended by representatives of all parties. A second portion of
the presentation was made in Bethesda without objection nor appearance by the intervenors. Provision was made, however, for comments from the intervenors respecting the
evidence presented.
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currently narrow dirt road impassible during wet weather and three miles are
graveled. The access road will be upgraded to F AS standards by widening the
right-of-way, broadening the curves, improving line-of-sight grades; replacing the
existing bridge over Wolf Creek to accommodate the lake elevation, and paving;
FAS Route 10 will be relocated along existing right-of-way one mile to the south
of its present location. Neither the present FAS Route 10.nor the existing roads
along which the reroute will be constructed meets present FAS standards. The
existing road is gravel or· dirt; the present bridge over Wolf Creek has been
condemned. The four and three-quarter mile reroute will be improved to 'present
.
day F AS standards.
The proposed road construction ,will require 61 acres in addition to the
present rights-of-way. Of this amount; 26 acres are in pasture and range land, 31
acres are in cropland and 4 acres in woodland. No significant impact on wildlife
is anticipated and no families will need relocation. No drainage problems are
anticipated since 'all structures have been designed in ,accordance with State
specifications:No unique wildlife or cropland values are involved. Construction
would involve some dust and smoke, but these impacts would be both minimal ,
and temporary. The cost of the road construction-about $3~6 million-is less
than one-half percent of the construction cost of the plant.
The Staff analyzed in the Final Environmental Statement the environmental
impacts resulting from the construction of the plant access road and the relocation of F AS Route 10 and summarized its analysis during the hearings which are
pending. Of particular Significance in the Staffs estimation is that the roads will
be constructed over existing rights-of-way already committed to roads of one
type or another. Recognizing that construction activity necessarily results in
some environmental impact, the Staff nevertheless concluded that the impacts
associated with the roadway construction could be fairly characterized as "de
minimis".
In view of the evidence, the Staff advised the Atomic Safety and Licensing
Board that it had no objection to the issuance ·of an order authorizing the
Applicants to commence construction of the plant access road and the'relocation of FAS Route 10. The Staff noted that the existing FAS Route 10 would
not have to be taken out of service until construction begins on the cooling lake
and that, therefore, the licensing Board's order should specify that the existing
Route 10 be kept in service until the issuance of an LWA or construction permit.
This requirement would minimize any inconvenience to users of the road prior
to the placement in service of the relocated route ..
The construction of the proposed railroad spur involves approximately ·13
miles of right-of-way and 150 acres of land. Of this 150 acres, 90 acres are
currently in cropland, ·54 acres in range land, and 6 acres in woodland. The
principal crops grown on this land are soybeans, wheat, hay, sorghum, and corn.
The range land is primarily used for the raising of be'ef ·cattle. The land which
would be removed from production by virtue of the construction of the railroad
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'spur is equally as productive as the average farming land in Coffey County. The
right-of-way' would bisect 31 tracts of land and cross a number of small creeks
and 3 farm ponds. ,
, Upon the basis of the .foregoing evidence with respect to the railroad spur,
the Applicants argued that the proposed construction would have only a
"negligible", impact on, the environment and" ,therefore, they should be permitted to commence said construction: The Staff, however, concluded that the
construction of the railroad spur would entail more than "de minimis", e9vironmental impacts. Whereas the roadways would make use of existing roadbeds, the
railroad spur would transect land presently in productive, cultivation. In the
Staffs view, the removal from production of approximately ISO acres of farm
land was the most significant impact ,distinguishing the proposals for the railroad
~ur' and roadways . .Included in the environmental impact of the railroad spur is
the Applicants' proposal to utilize an average width of either 92 or 115 feet for
the 12.8-mile single track line. The range in width is from 80 feet to 190 feet,2
the latter width apparently planned for railroad turn around capability adjacent
to the Missouri Pacific (Mo-Pac) 'rail line. The Applicants propose that the line
will be adequate to permit extension to the City of Burlington and the town of
New Strawn, if such extension is requested and feasible for the Mo-Pac to
operate. The presenfproposal, ho~ever, is only for service to the proposed site
of the nuclear facility.but there has been some consideration of use of the spur
to haul quarry materi3I from' an' intermediate'location between the Mo-Pac line
and the nuclear site.
Having carefully reviewed the testimony discussed above and the oral
arguments of counsel for the Staff and the Applicants, the Board concludes that
the construction of the plant access road and the relocation of FAS Route 10
will result in only\"de minimus" environmental impacts and will not, thereby,
constitute "any clearing of land, excavation or other substantial action that
would adversely affect the environment." The Board has also determined that
the Applicants may commence construction of the two proposed roadways.
Such construction shall be entirely at the risk of the Applicants. The Board
believes, however, that the Applicants should not be permitted to remove from
service the existing FAS Route 10 prior to the issuance of a limited work
authorization or construction permit, and therefore that restriction is a part of
this Order.
With respect to the proposed railroad spur, however, the Board finds that
the environmental impacts (particularly, the removal from production of
approximately 150 acres of productive farmland) will be more than "de
minimis." The Board also finds that the proposed railroad spur line construction
;

2The evidence also shows how typical cross-sections are divided into allocations for one
purpose or another, such as auto roadways for maintenance, slope, drainage, etc. The
necessity for such widths for the designated purposes was not presented.
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is a " ... substantial action that would adversely affect the environment .••" of
the' proposed site. The proposed construction does, therefore, fall within the
preclusion of Section S0.10(c). For these reasons, the Board denies the Applicants' request for authorization to commence construction of the railroad spur.
WHEREFORE, IT IS ORDERED, in accordance with the Atomic Energy
Act, as amended, and the Rules of Practice of the Nuclear Regulatory Commission, that Applicants' request for authorization to commence construction of
the plant access road and relocation of FAS Route 10, in accordance with the
construction plans set forth on the record of this proceeding and subject to the
restriction noted above, is hereby granted. Applicants' request for authorization
to commence construction of the railroad spur is denied.
Dr. George C. Anderson, due to 'a conflict in schedules, was unable to attend
the last portion of the evidentiary sessions held in Bethesda. Dr. Anderson has
reviewed all of the transcripts and proposed findings and concurs in the result
here expressed.
ATOMIC SAFETY AND
LICENSING·BOARD
Lester Komblith, Jr., Member
Samuel W. Jensch, Chairman
Issued:
May 18,1976
Bethesda, Maryland
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, Dr. J. Venn Leeds
Joseph F. Turbridy

In the Matter of .

Docket No. 50·549A

POWER AUTHORITY OF THE STATE
OF NEW YORK
(Greene County Nuclear Power Plant)

May 20,1976

Upon petition for leave to intervene and request for an antitrust hearing, the
Licensing Board rules that petitioner has failed to describe with sufficient clarity
and precision a situation inconsistent with the antitrust laws and a meaningful
nexus between that situation and activities under the sought license.
Petition denied:

RULES OF PRACTICE: INTERVENTION PETITION (ANTITRUST)
A petition for leave to intervene in an antitrust proceeding must describe
with requisite particularity the situation inconsistent with the antitrust laws and
the activities under the license which would create or maintain a situation in·
consistent with the antitrust laws.
'

MEMORANDUM AND ORDER
On March IS, 1976, the Nuclear Regulatory Commission published in the

Federal Register (41 Fed. Reg. 10971) the Attorney General's advice concerning
the antitrust aspects of the application for a construction permit of the Power
Authority of the State of New York (Applicant) for its Greene County Nuclear
Power Plant. The Attorney General concluded that there were no antitrust
problems which would require a hearing of the Commission on the instant
application. Said Federal Register notice advised that any person whose interest
may be affected by the antitrust aspects of the proceeding may, pursuant to 10
CFR §2.714 of the Commission's Rules of Practice, within 30 days, file a
petition for leave to, intervene and request an antitrust hearing. On April 12,
1976, the Citizens to Preserve the Hudson Valley (petitioner) filed such a peti.
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tion. l On May 7,1976, Applicant and'the NRC'Staff flIed their answers opposing the petition for leave 'to intervene.2
In its Petition for Leave to Intervene, Petitioner asserts that (1) as an unin- 1
corporated association, the majority ,of its'membership of approximately 1300
individuals reside in Greene County, New York, and that (2) its primary concern
is the economic impact the proposed, plant' will, have on the electric utilities,
upon nearby suppliers of electrical equipmeilt, and upon the price of electricity
for area residents and industries (paras. 1, 2, 4). In a supporting affidavit accompanying the petition, Petitioner's attorney deposes that Petitioner has an
interest in this proceeding because, if the application is granted, electric prices'
will rise, the private utilities which .serve Petitioner's members may be forced out
of business, and that extant reliable electric'service might be disrupted (Affi:
'
davit, Para. 3). We assume, arguendo, that Petitoner has standing. '
, ,Further, Petitioner's attorney deposes that the granting of a license to the
Applicant will have the following significant anti-competitive effects. The first
contention is that the concentration of control over bulk power supplies in the
State of New York will increase (Affid., para. Sa). In support of this contention,'
Petitioner avers that one of Applicant's documents, appended to its application
pursuant to Appendix' L of 10 CFR Part 50, ,shows that 'Applicant,. through'
construction or acquisition, will own an overwhelming disproportionate share of
the new bulk generating facilities in New York State during the next ten years,
with no concomitant increase in its own load (Affid., para. 6a). The second
contention is that private citizens and private industries will be systematically
excluded from direct access to bulk power supplies (Affid., para 5b). In support
of this contention, Petitioner avers that the Appendix L submission shows that
Applicant's ownership of electric generating facilities will result in the restriction',
of available bulk- electric 'power supplies to private citizens (Affid., para 6b).
The third contention'is that credit, services and products for large scale capital
facilities for the generation and transmission of electricity in New York State
will be monopolized, that markets for privately owned utilities will be eliminated and that said utilities p,ossibly will be driven out of business, and that
unfair competition will result from the deliberate creation of over-supply
(Affid. paras. 5c; d; e). In Support of this contention, Petitioner avers that the
.. '.

IOn January 7, 1976 Petitioner filed a petition for 'leave to intervene in the ~~nstruction
permit proceedings.'
'
, 2Both Applicant and' thdiiaff
in contending that Petitioner lacks standing'
to intervene. In addition, the Applicant urged that antitrust laws do not apply to activities
mandated by a State, and that Petitioner has failed to particularize its contentions with
respect to a situation inconsistent with the antitrust laws and the necessary nexus. Since, 'as
herein after decided, the petition for leave to intervene is denied for failing to descn'be with
particularity'and specificity a situation inconsistent with the antitrust laws and the neces-'
sary nexus, the Board does not deem it necessary to discuss the applicability of antitrust
laws to State mandated activities. '
' ,

concurred
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Appendix L submission shows that Applicant's construction or purchasing will
result in a gross over·capacity of 'power, imd said power will probably be' sold at
low cost to current customers of priva'te electric utilities and thereby'undercut
the viability of their business (Affid., para. 6c). The fourth contention is that
control over privately owned electric utility companies will be concentrated
through the ownership arrangements of generating capacity (Affid., para Sf). In
support of this contention, Petitioner avers that the App'endix L submission
reflects an ominous trend in that Applicant has acquired two electrical generat·
ing plants from the Consolidated Edison Company and indicates that competi·
tion will be eliminated' because members of the New York Power Pool, of which
Applicant is a member, have entered into' an 'anti:Competitive arrangement
(Affid., para. 6d).
In Louisiana Power and Ligh t Company (Waterfo'rd Steam 'Electric Generat· .
ing' Station, Unit 3), CLI·73·7, 6 AEC 4849 (1973) (Waterford I), the Atomic
Energy Commission (now the Nuclear Regulatory Commission) stated that: ' '
The requirem'ent in Section 105' of the Atomic' Energy Act for "',
prelicensing antitrust review. reflects a basic CongreSSional concern over '"
" ,access to power produced by nuclear facilities.' The specific standard
" which Congress: intended: the Commission to use' in such reviews....:·'
,;, "whether the activities under the license ,would create or maintain a
,', situation inconsistent with the antitrust laws as specified in subsection
10Sa"-is a limited one. The standard requires that: (1) the allegations
raised by'petitioners describe a situation inconsistent with the antitrust
laws or the policies clearly. underlying these laws, and (2) the specified . i
,situation be "created'! or "maintained" by the "activities under the
,license." i Thus, it would be insufficient for a petitioner. simply' to '
describe a situation inconsistent with the antitrust laws, regardless of
'how grievous 'the situation might appear, to be. A'meaningful nexus ,"
: must be established between the situation and the "activities UIlder the
i ..
" license'~ ...• '
I

. ",

. '.
~

,

,

Again; in Louisiana Power and Light Company (Waterford Steam Electric
Generating Station, Unit 3), CLI-73-2S, 6 'AEC 619; 621 (1973) (Waterford 11),
the Commission stated that:
:,',~::
~
, ••• While the propriety of pooling arrangement and physical inter~'
connections' could certainly be considered in appropriate -cases;' such ",
matters in' most 'circumstances 'could not be dealt with' by this Com·" ,
mission where no meaningful tie exists With'nuclear facilities .
>

I

"',

}

,

..;

••••
-.
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;:

• •. In short an intervenor must plead 2 and prove a meaningful
nexus between the activities under the nuclear license and the "situations" alleged to be inconsistent with the antitrust laws.

2 A description of a situation inconsisteni with the antitrust laws-however
well pleaded-accompanied by a mere paraphrase of the statutory language,
alleging that the situation w~uld be created or maintained by the activities under
the license, would be deficient. The Petitioner must describe with particularity
and specificity the relationship between the activities under the nuclear license
and the alleged anti-competitive practices ,which he alleges. (See 10 CFR 2.714).

Drawing down from the opinions in Waterford I and II, the Atomic Safety
and Licensing Appeal Board tells us inter alia in Kansas Gas and Electric
Company and Kansas City Power and Light Company (Wolf Creek Generating
Station, Unit No.1), ALAB-279, NRCI-75/6 559, 574-5 (1975) that, first, an
intervenor's petition must describe a situation inconsistent with the antitrust
laws; second, '~[a] deSCription inconsistent with the antitrust laws-however well
pleaded-accompanied by, a mere paraphrase of the statutory language, alleging
that the situation would be created or maintained by the activities under the
license, would be deficient;" and third, the petition must identify the specific
·relief sought.
Petitioner has not described with requisite particularity either the situation
inconsistent with the antitrust laws or the activities under the license which
would create or maintain a situation inconsistent with, the antitrust laws. For
example, Petitioner barrenly. alleges, without supporting factual detail, that
Applicant's. acquisition of two generating plants from Consolidated Edison
represents an "ominous trend" and that competition will be eliminated because
members of. the New York Power Pool, of which Applicant is a member, have
entered into an anti-competitive arrangement. Further, even assuming, arguendo,
that Petitioner has well-pleaded a situation inconsistent with the antitrust laws,
it has failed to describe how such a situation would be created or maintained by
the activities under the licenSing of the Greene County nuclear facility. It
barrenly and conc1usionally alleges that the granting of a license would increase
the "concentration of control" over bulk power supplies, would result in the
'''systematic exclusion" of private citizens and private industries "from direct
access to bulk power ~upplies," and would result in a ''monopolization'' of
credit, services and products, in the "elimination" of markets for privately
owned utilities, and in "unfair competition" through the deliberate creation of
over-supply.3
.
.
, It should be noted that neither industrial users nor privately owned utilities haVe
petitioned for leave to intervene in the antitrust aspects of this case.
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Accordingly, we conclude that the Petition is grievously deficient in that it
fails to describe the inconsistent situation and the necessary meaningful nexus
with enough clarity and precision to enable us to determine the nature of the
claim and upon what it is founded. See Kansas Gas and Electric Company and
Kansas City Power and Light Company (Wolf Creek Generating Station, Unit
No.1), ALAB·299, NRCI·75/11 740,749·750 (1975).
For the foregoing reasons, the Board denies the Petition to Intervene' and
Request for an Antitrust Hearing.
IT IS SO ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
Joseph F. Tubridy, Member
Dr. J. Venn Leeds, Jr., Member
Sheldon J. Wolfe, Chairman
Dated at Bethesda, Maryland
this 20th day of May, 1976.
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UNITED STATES OF AMERICA
, NUCLEAR REGULATORY COMMISSION
ATOMIC SAFETY AND

~ICENSING

LBP·76·21

BOARD,

Hugh K. Clark, Esq.,Chainnan
Dr. Kenneth A. McCollom
Dr. Quentin J. Stober

Docket Nos~ STN 50·528
STN 50·529
ARIZONA Pl:I.BLlC SERVICE COMPANY, ET AL.
STN 50·530
I n the Matter of
. .'

(Palo Verde Nuclear Generating
Station, Units 1,'2 and 3) .

May 24,1976

Upon application for construction permits for Palo Verde Station, Units 1,2 and
3, the Licensing Board issues its initial decision, making detenninations of fact
and law and authorizing .the issuance of construction pennits for the three
units.

INITIAL DECISION
(CONSTRUCTION PERMIT)
APPEARANCES
Bruce Norton, Esq.; Arthur C. Gehr, Esq.; and Steven M.
Wheeler, Esq., all of the finn of Snell" & Wilmer, for the
Applicants, Arizona Public Service Company;et al.
Andrew W. Bettwy, Esq., Assistant Attorney General of the
State of Arizona for that State's Atomic Energy Com·
mission
Barbara E. Fisher, Esq •• for the Arizona Clean Energy
Coalition
Stephen H. Lewis, Esq.; Michael W. Grainey,Esq.; Thomas
N. Bruen, Esq.; Frederick S. Gray, Esq.; and Joseph F.
Scinto, Esq. for the Commission's Regulatory Staff
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I. BACKGROUND AND AUmORITY

1. This initial decision involves the application of the Arizona Public Service Company, et al. (Applicants), docketed on October 7, 1974, by the United
States Atomic Energy Commission, 1 for authorization to construct three substantially identical pressurized water nuclear reactors with the requisite additional facilities for the generation and transmission of electrical energy. Applicants have designated the entire installation as the Palo Verde Nuclear Generating Station. In many places in the record this is abbreviated as PVNGS. In this
opinion the entire installation will be identified variously by the terms "the Palo
Verde facility," ''the Palo Verde Plant," ''the facility," ''the plant," and ''Palo
Verde."
2. The Palo Verde facility will be jointly owned by the following:
Arizona Public Service Company ..•...••....••....•.••• 28.1%
Salt River Project Agricultural Improvement and
Power District .•.••.. ~ •.•••. : ..••••.: .....• 1 • • 28.1.%
El Paso Electric Company ...•••....••..•..........•. 15.8%

IThe Energy Reorganization Act of 1974 (Act of October 11, 1974, P.L. 93-342, 88
Stat. 1233, 42 USCA § 5801) abolished the Atomic Energy Commission, established the
Nuclear Regulatory Commission, and transferred to the latter the licensing functions under
the Atomic Energy Act. For convenience, we use the term "Commission" to refer to both
of these Commissions.
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Southern California Edison Company2 •....•.•.......•.•• 15.4%
10.2%
Public Service Company of New Mexico ... '. ; . . . . . . . . . • .
Arizona Electric Power Cooperative, Inc. • •..•....•••••.•.. 2.4%
3. The Arizona Public Service Company (APS) will construct and operate
the facility on behalf of the joint owners.
4. A Notice of Hearing with respect to Palo Verde was published' on
October 22, 1974 and an Atomic Safety and Licensing Board (Board) was established, consisting of Dr. Marvin M. Mann, Dr. Quentin J. Stober, and Daniel M.
Head, Esq. as Chairman. Due to other Board commitments of Dr. Mann and Mr.
Head, the Board was reconstituted on'September 23, 1975 to consist of its
present members.
5. The aforesaid Notice of Hearing sets forth the issues pursuant to the
Atomic Energy Act of 1954, as amended, and the issue pursuant to the National
Environmental Policy Act of 1969 (NEPA); and the .responsibilities of the
Board with respect to these issues in contested and in uncontested proceedings.
The said Notice also provided for intervention and for limited appearances.
, 6. Pursuant to the Notice, petitions to intervene were received from
Arizona Clean Energy Coalition and from Mr. Carmine F. Cardamone; Jr. Both
were admitted as intervenors. They participated in the prehearing conferences
and in discovery proceedings until December 19, 1975 when (after consolidating
as a single intervenor) they withdrew.
7. The Atomic Energy Commission of the State of Arizona ftled a written
request to participate as a representative of an interested State pursuant to 10
CFR 2.715(c). The.request was unopposed and was granted. The Assistant
Attorney General, State of Arizona, Andrew W. Bettwy, Esq., represented this
participant. The role of this participant was a passive one, no issues being raised
or argued.
8. Three prehearing conferences were held on the following respective
4ates: January 23, 1975, February 27,1975; and October 23,1975. The first
two prehearing conferences were primarily concerned with the admission of
parties, contentions, and discovery. The third prehearing conference was
intended to bring preliminary matters to a close and to set a hearing date or
hearing dates. The change in ownership of the plant which occurred in August
1975 (see footnote 2) resulted in a need for amendment to Applicants Preliminary Safety Analysis Report (PSAR) and Environmental Report (ER) and to the
Final Environmental I Statement (FES) and the Safety Evaluation Report (SER)
of the Commission's Regulatory Staff (Staff). '
9. Amendments to the FES and the SER were issued in February 1976, a'nd
an evidentiary hearing on all issues was held on February 23 through 27~ 1976.
Prior to the hearing, the Board posed fourteen questions to the Applicants and
2The share held by Southern California Edison Company, was assigned to it in August
1975 by the original owner, the Tucson Gas and Electric Company.
'
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the Staff, which questions comprised the salient contentions of the intervenors,
who had withdrawn, plus several questions independently raised by the Board.
There were over 25 limited appearances. They were nearly equally divided
between those who favored the plant a?d those who opposed it.;' _
10. During the hearing and subsequent thereto, without objection from the
Staff, The Applicants put into evidence 37,exhibits. The Staff, without objection
from Applicants, placed 17 exhibits in evidence. The exhibits included; but were
not, limited ,to, the Applicants' Application, PSAR and amendments thereto, ER
and supplements thereto; the Staffs SER and two supplements thereto and the
FES and final supplement, thereto; the, Preliminary Design Approval of the
Combustion Engineering Nuclear Steam Supply System (CESSAR); the 401
certificate issued by the State of Arizona; and answers by the Applicants and the
Staff ,to the questions posed by the B?ard. A full list of the exhibits introduced
into the record appears as Appendix A to this initial opinion. Many of the
exhibits were physically incorporated:in the transcript. Appendix A shows the
exhibits, so incorporated and the location thereof in the transcript. The witnesses, whose written statements were included in the exhibits, appeared in
person and answered questions by the Board.
"
" 11. The decisional record in this proceeding consists of (1) the material
pleadings flIed therein,'including th~ Commission's Notice of Hearing, the petitions and other pleadings flIed by the parties, and the Memoranda and Orders of
the, Board during the course of the proceeding; (2) the transcript in this proceeding (Tr.) as corrected by the Board which adopts corrections noted by the
parties; and (3) the exhibits (Ex./Exs.) received in evidence prior to the close of
the record.
,',.:

II. SITE SELECTION AND SUITABILITY
<.

"

•

12.

The site selection process -for Palo Verde conducted by the Applicant
consisted of a combination of en~neering, economic, environmental and socioeconomic factors. It entailed consideration of the influence of site characteristics
upon the safety, deSign, construction, ,and 'operation of the facility and, conversely, ,the, potential impact upon the area dedicated to the, site and the site
environs when construction and: operation commence. These factors were
evaluated through a multi.step screening process starting on a statewide basis,
and proceeding from there to identification of specific valleys, then to specific
regions, and finally through detailed investigation of 34 specific sites (Tr., p.
402; ER, §9.2.3).,
':,
,
13; Following the evaluation .of sites by the Applicants, th~ Staff looked
carefully at ,two sites other than ,the selected one (FES, § 9.13). One site,
Gillespie Dam, was found by the Staff to be very similar to Palo Verde in
impact. However, radiological dispersion was found to be less favorable than
Palo Verde for population, centers (FES, § 9.13.2). The other site,'
Rainbow
'
,
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Valley; did have certain advantages; namely, the saving of up to 50 miles of
transmission line right·of.way; a possible shorter distance for the water con·
veyance pipeline; and a saving of 15% of vegetation area. However,. the principal
drawback to the site was that during the course of the geologic investigation, it
became apparent that, despite some favorable characteristics, a' geologically
suitable site could not likely be demonstrated there in Ii time frame consistent
with the scheduled plant operation dates. This was because of faults of unknown
age in the site vicinity, poorly stratified surficial deposits having slant lateral
continuity, and other local characteristics that made the proving' out of a site in
this area difficult (FES, § 9.133). The Staff found that the site selected for
Palo Verde is as good,as, and in all probability, better than other available sites.
14. The Board's review has been guided by the reactor site criteria given in
the Commission's regulations on site selection and suitability as related to
radiological health arid safety (10 CFR Part'100).·The factors considered were
the population distribution and density (SER § 2.1; PSAR § 2.13) and use
characteristics in the site environs, potential 'influence, of nearby industrial,
. military or transport facilities (SER § 2.2; PSAR §, 2.2), and the physical
characteristics of the site; including meteorological (SER § 2.3; PSAR § 2.3),
hydrological (SER § 2.4; PSAR § 2.4), geological, seismological (SER § 2.5;
PSAR § 2.5) and geothermal (Tr., pp. 676·78; 684-85; 698·700) characteristics
of the site. Each of these factors has been considered in detail by qualified
experts' on behalf of the Applicants and the Staff in the technical disciplines
involved. These experts performed independent studies and calculations and
.
made visits to the proposed sites.
, ". 15. Applicants and the Staff evaluated the suitability of the Palo Verde site
for the nuclear reactors proposed, both from the standpoint of radiological
health and safety considerations (pSAR; SER; SER Supps. 1 & 2). The minimum
distance from the reactor of any of the three units to the closest site boundary is
900 meters (SER, p. 15.2). The radius of the outer boundary of the low popula.
tion zone is four miles and the population within this area is about 130 persons
(SER, Supp. I, p. 2.1). The site is about 36 miles west of the closest boundary
of the City of Phoenix, which is the nearest existing population center as defined
in '10 CFR Part 100 (SER, p. 2-4). Collectively, five communities which lie close
to and west of Phoenix have a population of about 17,000 and within the
lifetime of the Palo Verde plant could constitute a population center of more
than 25,000. However, the nearest of these five communities is 31 miles from
the Palo Verde site. Consequently, even under these circumstances the distance
to the closest population center is well beyond the minimum distance of 5.3
miles prescribed by 10 CFR Part 100 in relation to the low population zone
radius (SER, p. 2.5). The calculated doses from postulated design basis accidents
at the minimum exclusion 'area boundary and the outer boundary of the low
population zone m'eet Regulatory Guide 1.24 and are well within the criteria of
10 CFR Part 100 (SER, p. 15.2). Accordingly, the Staff, found that the ex·
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clusion area, low population zone, and population center distances for Palo
Verde meet the criteria of 10 CFR Part 100.
16. Wintersburg Road is the only highway route which currently traverses
the facility exclusion area. The Maricopa County Board of Supervisors has
approved the relocation of Wintersburg Road outside the exclusion area (SER,
Supp. 1, p. 2-1; PSAR, p. 2.1-2A). The nearest pipeline carries petroleum
products and passes five miles south-southeast of th~ site boundary (SER, p. 2-8;
PSAR, p. 2.2-2). The closest railroad passes four miles south-southeast of the site
at its closest .approach, and the nearest operating airports are approximately
eleven and thirteen miles from the site, respectively (SER, p. 2-8; PSAR, pp.
2.2-1, 2.2-2). The nearest military facility is Luke Air Force Base which is
situated 33 miles east-northeast of the site (SER, p .. 2-8; PSAR, p. 2.2-2). The
Applicants and Staff reviewed the probabilities of an aircraft impact with Palo
Verde, and concluded that· the probability is significantly less than 10- 7 per
year (SER, pp. 2-8, 2-9; PSAR, p. 2.2-12). The Staff concluded that with respect
to nearby industrial, transportation, and military facilities, the proposed site is
suitable for the reactors proposed.
17. Regional climatology and local meteorological conditions have been
analyzed for the Palo Verde site (FES, § 2.6;SER, § 23;SER,Supp.l, § 23;
PSAR, § 2.3). The Applicants have also provided meteorological data obtained
from a tower at the site for the one-year period August 13, 1973, to August 13,
1974 (pSAR, § 23.2). Severe weather occurrences at the plant site are associated primarily with thunderstorms and dust storms (SER, § 2.3.1; PSAR, §
2.3.1.3). The "dust devil" phenomenon will not significantly affect dispersion or
resuspension of materials discharged from the cooling towers planned for Palo
Verde which will utilize sewage effluent from the Phoenix metropolitan area
(App. Ex. 18; Staff Ex. 8; Tr., pp. 488-92, 494-95, 813-17). The Applicants have
committed to an onsite dust sampling program (SER, Supp. 1, p. 2-2; PSAR, p.
23-9·B). With respect to atmospheric dispersion conditions, meteorological
conditions, including the "dust devil" phenomenon, and the occurrence of
severe weather conditions, the Staff found that the proposed site is suitable.
18. The Palo Verde site is located on a dry desert valley plain adjacent to
the Palo Verde Hills. Plant grades for Units 1, 2 and 3 are elevations 957,954,
and 951 feet above mean sea level, respectively (SER, p. 2-13; PSAR, p.
2.4-130·A, Figure 2.4·2). Utilizing probable maximum flood criteria set forth in
Regulatory Guide 1.59, it has been concluded that river, wash; and stream
flooding will be below plant grades (pSAR, p. 2.4.8). The Staff's independent
evaluation produced a determination that adequate flood design bases have been
provided for the site (SER, § 2.4.2). Availability of safety.related cooling water
will not be influenced by any interruptions in normal water supply to the plants
(SER, p. 2-14). The Applicants have committed to maintain design basis groundwater levels at not significantly higher than 907, 920, and 920 feet above mean
sea level for Units 1, 2 and 3, respectively (PSAR, p. 2.4·130.A) ..The Ap-
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plicants are investigating three alternatives related to the design of the storage
reservoir and evaporation ponds which could be implemented to minimize the
effects of groundwater seepage from the storage reservoir and evaporation ponds
(SER, Supp. 1, § 2.4; PSAR, 2.4-130-A). The Applicants have furthermore
committed to providing additional seepage analyses for Staff review and approval prior to construction of the storage reservoir and evaporation ponds {Id.).
The Staff concluded that any of the three alternatives is viable, that the Applicants can demonstrate by conservative analyses that the proposed deSign basis
groundwater levels will be maintained (using one or!1l0re of the three viable
alternatives, if necessary, to reduce the effects of seepage) and that the Applicants' commitments are acceptable SER, Supp·. 1, p. 2-3). The Staff found
that adequate flood design bases have been provided for the site as proposed; an
acceptable safety-related water supply can be provided; p~oposed subsurface
groundwater design levels are acceptable; and site drai~age facilities are
adequate.
,
19. The proposed site lies within the Sonoran Desert Sub-Province of the
Basin and Tectonic Province. Across a basement complex composed of granitic
and metamorphic rocks, of Precambian age underlies a bedrock sequence composed of Tertiary volcanic and interbedded sedimentary rocks, and the bedrock
sequence underlies an unconsolidated sedimentary sequence composed primarily
of alluvial, colluvial and lacustrine sediments ranging from Holocene to Miocene
in age (SER, pp. 2-20, 2-21; App. Ex. 34(3); Staff Ex. 9; Tr., pp. 662-66).
Geologic mapping, geologic studies, and extensive subsurface exploration
demonstrated that no capable faults exist within at least a five-mile radius of the
site (Tr. p. 671). No evidence exists for potential surface faulting at the Palo
Verde site (SER, p. 2-24; Tr., p. 671). Geologic mapping for a twenty-five mile
radius from the site has not shown any Quaternary faults, and the nearest
Quaternary fault is approximately forty miles from ,the site (StaffEx.9;Tr.,p.
671). The nearest fault which has been identified as capable is the San Andreas
Fault System which lies 120 miles southwest of the 'site (SER, pp. 2-2S.through
2-27). The February 4, 1976 earthquake (magnitude 5) ,near Prescott, Arizona,
some 96 miles from the site, occurred in an area where geologic circumstances
demonstrated fault activity, within the recent geologic past. The Applicants have
installed two strong motion accelerometers at the Palo Verde site, and each
instrument has a triggering threshold of approximately O.OO? gravity acceleration (Tr., pp. 681-82). The Prescott earthquake was not recorded because the
acceleration at the Palo Verde site was less than the threshold (Tr., pp. 681-84).
The Applicants' experts have been able to demonstrate an absence of Quaternary ,
fault activity within forty miles of the site, and consequently, it is concluded
that it is extr~ely unlikely that an earthquake of magnitude 5 would occur
within that forty-mile radius (Tr., pp. 672, 681-84). A design to withstand
vibratory ground acceleration of 0.2 gravity fo'r a safe shutdo\\t1 earthquake
meets the criteria of 10 CFR Part 100, Appendix A (SER, pp. 2-25 through
2-29; SER Supp. No.2, App. C).

a
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20. Applicants, Staff, and other outside experts ,have independently conducted investigations to' assess the suitability of the Palo Verde site for
geothermal development and to determine the effect of geothermal sources upon
the geologic stability of this site (Tr., pp. 676-78, 684-85, 698-700). The geothermal potential ,was 'assessed ,to be low at the site and as such does not
jeopardize the geologic stability of the site (Tr., pp. 676-78, 684-85, 698-700).
, 21. The foundations or'the Palo Verde units will be in the uppermost soil
layers at depths on the order of three to sixty-five feet below the existing ground
surface (Tr.; p'.: 679). The bearing capacity of the soil exceeds the bearing
pressures'on the order of from three to ten times (Tr., p. 679). The Applicants
have evaluated foundation settlem'ent and bearing capacity by state-of-the-art
methods., The Staff reViewed the' Applicants' evaluation and concluded that the
plant structures couid be adequately supported on the site soils (SER Supp. I,
pp. 2-3, 24; PSAR, § 2.5.4.10).
,

• :

~

I'

,

"

•

, •

..

•

, '22. Spedfic Board inquiries were directed to the liquefaction potential and
subsidence at 'the site (,fr., pp. 688, 691,705,1078). Groundwater withdrawal
for use at the site will not be sufficiently significant to cause subsidence since
the sediment is fiini,dense and relatively impermeable (Tr., pp. 679-80). Moreover, the plant location is on an elevated island of bedrock, overlain by only-a
twD, firm sediment:'This will insulate the plant from the effects of subsidence,
even, in the unlikely'event of a major depletion of groundwater by forces over
which'the Applicants' have no' coritrol (Tr., pp. '691-93). The Staff concluded
that 'any' minimill,sub'sidence as' might occur as a result of groundwater declining
would be uniform beneath each of the units and, as such, would present no
haZard to the CategorY I stniCtures (SER, p. 2-22). With regard to liquefaction
potential, the Applicants conducted an evaluation of the ground response and
groundwater conditions (pSAR, §2.5.4.8, and Appendix 2T, § 13). The Staff, in
conjunction with the U.s.Ariny Corps of Engineers~ reviewed the Applicants'
analysis and evaluations (SER, Supp. I, 'pp. 2-3, 24) and concluded that soil
liquefa'ction would not occui during a safe shutdown earthquaKe. The Applicants' presented topographical information, data, and analyses concerning slope
stability at the site '(pSAR, §2.5.5). The Staff reviewed Applicants' information
and data, arid concurred with the' Applicants' conclusions (SER, p. 2-31; SER,'
Supp'. I, p: 2-4). With regard to geologic and seismic conditions, including subsidence, liquefaction'; foundation ~dslope s,tability conditions, the Staff found
that the site was suitable. " ,' .. -,
•
.

'

"

I
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•

,
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I
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.

,

23. The above findings of the Staff provide reasonable assurance that the
prop'osed site is a suitable location for this facility. The Board concurs and finds
, "!
,' ,
the Staffs re~et': ad~~uaie-.' .
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m. HEALm AND SAFElY MATTERS
A. DESCRIPTION AND SAFElY EVALUATION OF, mE FACILITY
24. The Palo Verde facility will utilize three pressurized water reactors
from the product line of Combustion Engineering, Inc. [80 Nuclear Steam Sup.
ply System (NSSS)] designed to be operated initially at power levels up to 3,817
MWt [1270 MWe (net)]. Each NSSS will incorporate a piessurized water reactor
(PWR) and a two·loop reactor coolant system, each loop consisting of·a steam
generator, two inlet pipes, one outlet pipe, and two reactor coolant pumps. An
electrically heated pressurizer will be connected to one loop 'and will establish
and maintain the reactor coolant pressure. Each reactor wlll be fueled with
slightly enriched uranium dioxide pellets enclosed in Zircaloy-4 tubes with
welded end plugs, and is designed for use of a 16 x'16 fuel rod array (CESSAR).
The NSSS is similar to that of other large PWRs reviewed and approved by the
Commission for construction. Changes include an increase in power from 3,390
MWt to 3,817 MWt from a 14 x 14 to a 16 x 16 fuel rod array, and otherless
,
.
significant changes (SER, App. A, p. 4-1).
25. Water will serve as a moderator and coolant and will be circulated
through each reactor vessel and core by the four reactor ,coolant pumps. Water
heated by the reactor then flows through the two steam generators where heat is
transferred to the secondary steam system. The steam and power conversion
systems are designed to remove heat from the reactor coolant in the two steam
generators and convert it to electrical energy ~ Excess heat removed by the con·
denser will be discharged to cooling towers through the circulating water system
(SER §1.2).
'
26. The containment structure for each unit will house the NSSS of each
unit including the reactor, steam generators, reactor coolant pump, and pres·
surizer, as well as certain components of the plant's engineered safety features
system (SER, § 6.2.1). Each containment will, be a steel·lined, pre.stressed
concrete structure. The containment structures are' designed for an internal
pressure of 60 pounds per square inch gauge (SER,' § 6.2.1). The primary
containment system will be designed to withstand temperatures and pressures
resulting from a postulated rupture of piping consistent with criteria given in
.
,,
Regulatory Guide 1.46 (SER, Supp. 1, App. A, § 3.6).'
27. The facilities will have a number of engineered safety features designed
to prevent accidents and for limiting the consequences in the event an accident
should occur. The principal engineered safety features are the emergency core
cooling systems (SER, Stipp. 1, § 6.3, PSAR, §6.3), the containment heat
removal systems (SER, § 6.2.2; PSAR, § 6.2.2), containment 'air purification
and cleanup system (SER, § 6.2.3; PSAR; § 6.2.3), containment isolation
systems (SER, § 6.2.4; PSAR, §6.2.4), cumbustible gas control systems (SER,
§ 6.2.5; PSAR, § 6.2.5), and containment leakage testing program (SER, §
6.2.6; P~AR, §6.2.1.4, 6.2.4.4, 16.4.7).

. .
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28. Applicant .submitted as part of its Application a PSAR and subsequently added Amendments 1 through 16 thereto. The Applicatioh and the
PSAR contain a description and safety' assessment of the site and of the
preliminary design of the facility, a description of the quality assurance program
to be applied to'the design, fabrication, construction and testing of the facility, a
preliminary plan for the Applicants' organization, training of personnel and
conduct of operations, a statement of the Applicants' technical and financial
qualifications and other pertinent information. (App. Ex. 5). The PSAR
describes the design of the balance of plant structures, systems, and components
and incorporates by reference, the Combustion Engineering Report, CESSAR.
On December 3 i, 1975, the Starf issued its Preliminary Design Approval (PDA)
for the System 80 NSSS (Staff Ex. 6). The PDA confirms that CESSAR is
acceptable for referencing under the Regulations and Procedures for Handling
Standard Plants. The Staffs Evaluation of CESSAR (SER, App. A and App. B;
SER, Supp. 1, App. A) and the report of the Advisory Committee on Reactor
Safeguards (ACRS) on CESSAR (SER, Supp. 1, App. A) are part of the record
of this proceeding.
29. The Staff has performed a technical review and evaluation of the information and data submitted by the Applicants in the PSAR and subsequent
amendments, the CESSAR, and the interface requirements between the PSAR
and the CESSAR. As a result of this review and its own independent analysis,
the Staff prepared the Safety Evaluation Report, issued October 10, 1975
(Staffs Ex. 3), Supp. 1 to the SER (Staffs Ex. 4), and Supp. 2 to the SER
(Staffs Ex. 5). In the SER, the following additional topics are analyzed and
·evaluated: the design, fabrication, construction, and testing criteria, and expected performance characteristics of the facility structures, systems, and
components important to safety; the response of the facilities to various anticipated operating transients and to a broad spectrum of postulated accidents
including design basis accidents; Applicants' plans for the conduct of plant
operations, the organizational structure, the technical qualifications of operating
and technical support personnel, the measures taken for industrial security and
the planning for actions to be 'taken in the event of an accident that might affect
the general public; the design of the several systems provided for control of
radioactive effluents from the plant; and the' financial qualifications of the
Applicants to design and construct the facility.
30. The Board has independently considered the Application, the PSAR
and amendments thereto, the 'referenced CESSAR, and the SER and its supplements. The Board finds that the Staffs technical review and safety evaluation
are adequate and comprehensive. Accordingly, the Board hereby incorporates by
reference the co·nclusions reached by the Staff in the SER and Supplements 1
and 2 thereto, except insofar as they may be modified by the findings made by
the Board in this Initial Decision.
31 ~ In addition, the Application has been reviewed by the ACRS which

672

concluded that there is reasonable assurance that the facility can be constructed
and operated without undue risk to the health and safety of the public (SER
Supp. 1, App. C of App. A; SER Supp. 1, App. C).
B. APPliCANTS' TECHNICAL QUAliFICATIONS AND MANAGEMENT
32. The Palo Verde project is made up of six participants each of whom
owns an undivided interest in all of the property and facilities comprising the
Palo Verde Nuclear Generating Station. Each participant is entitled to a share
equal to its ownership interest of the available generating capacity of each Palo
Verde generating unit. Pursuant to the terms of the Participation' Agreement,
Arizona Public Service Company has been designated the Project Manager and
Operating Agent for the project and has been authori~ed to act as agent for the
other Participants in such capacities.
33. As Project Manager, APS has sole and co~plete responsibility for all
design, engineering, procurement, quality assurance and construction activities
associated with the project and for securing such authOrizations, permits and
licenses as may be required to construct and operate the project. As Operating
Agent, APS will also be solely responsible for its operation when construction
,
and testing are completed (App. Ex. 1). .
34. To help carry out its responsibilities, APS has established the Office of
Vice President of Nuclear Services reporting directly to the President and Chief
Executive Officer. Reporting to the Vice President of Nuclear Services during
design and construction stage are the Site, Construction Manager, the Quality
Assurance Manager and the Assistant Project Director. An appropriate spectrum
of technical and support services are responsible to the Assistant Project Director'. In addition, the Nuclear Consultant Operations has been assigned from the
APS Operating Department full time to, work with the staff in all matters relating to plant operation and maintenance, including e~ergency planning, security,
and operator training (pSAR, § 13.1.1.1). The Vice P!esident of Nuclear Services has been assigned the responsibility for 'all engineering procurement, construction 'and licensing activities for the facility and for coordinating all other
related activities up to the commercial operation date of each Unit (pSAR, §
13.1.1.1).
35. The operating assistant plant managers for each of the three units of
Palo Verde report to the plant manager for the facility who in turn reports to
the Power Production Vice President who in turn reports through the Operations
Executive Vice President to the President and Chief Executive Officer of APS.
Each assistant plant manager has direct responsibility for operating each Unit in
a safe, reliable and efficient manner. Under supervision of the plant manager, he is
responsible for control of onsite personnel activities and for complying with the
station's operating license and applicable state and federal regulations. Each Unit
also has an operations supervisor, a health, safety and chemistry supervisor, a
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maintenance supervisor, a technical supervisor and appropriate supporting staffs
reporting to the unit assistant plant manager (pSAR, § 13.1.2.2).
36. Technical support for the plant staff will be provided primarily by the
Nuclear Service Department of APS. The Power Production Vice President also
has backup technical staff to service all operating units both nuclear and fossil
fuels in the APS operating system (pSAR, Fig. 13.1-3).
37. The' proposed training program is designed to provide an acceptable
number of trained and experienced personnel for operation and maintenance of
the facility in accordance with station procedures and the Commission's Regulations and is acceptable at the construction permit stage of review (SER, § 13.2;
PSAR, § 13.2).
38. Operations of the reactors and associated systems will be conducted
according to detailed written and approved procedures. Procedures will be prepared for the plant to. cover all normal and, reasonably foreseeable abnormal
o'perating conditions. The administrative and operating procedures will be completed and' reviev.:-ed at least six months prior to fuel loading (pSAR, § 13.5,
SER, § 13.5). An independent Review and Audit Group will provide advice and
recommendations to the Vice President of Nuclear Services. This Group will also
recommend approval' of proposed changes to the operating license, including
technical specifications, for submission to the Commission (pSAR, §
16.6.5.2.2). The Onsite Review Organization will advise the plant manager on all
matters affecting the safe operation of the station by functioning as an investigation and reporting organization. The Onsite Review Organization also will report
to 'the Independent Review and Audit Group in matters related to safety.
Recordkeeping provisions have been shown to be acceptable (pSAR, § 13.6;
SER, §' 13.6). The Applicants' arrangements for protection of the plant against
acts of industrial sabotage are acceptable for the construction permit stage of
review using several means to reduce the probability and effects of industrial
sabotage through: design and arrangement of plant features, control of access of
personnel and material to the plant and plant site, employee screening during the
selection of plant operating personnel, and use of a well-trained plant security
force (PSAR, § 13.7; SER, § 13.7).
39. The Board concurs with the Stafrs conclusions that Applicants have
established an acceptable organization to manage the Palo Verde facility and
that proposed plant organization and plans for offsite technical support of plant
operations are acceptable (SER, § 13.1; PSAR, § 13.1) the proposed training
program will provide an acceptable number of trained personnel for operation of
the facility. (SER, § 13.2; PSAR § 13.2). Acceptable plans for review and
audit of plant operations have been presented (SER, § 13.4; PSA~, § 13.4); the'
proposed program for preparation, review, approval and use of written procedures is acceptable (SER, § 13.5, PSAR, § 13.5); record keeping proviSions
are acceptable (SER, § 13.6; PSAR, § 13.6); and arrangements for protection
against acts of industrial sabotage are acceptable (SER, § 13.6; PSAR, § 13.7).
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C. QUALIlY ASSURANCE PROGRAM·
40. The Applicants have formulated a comprehensive quality assurance program (pSAR, § 17). The program delineates the quality assurance reponsibilities
of each organization involved in the project, with emphasis upon the manner in
which APS for the Applicants will assure itself of the quality of the completed
project. Responsibility for establishing and executing the Quality. Assurance
Program is not divisible (Tr. p. 309); however, execution of portions of the
Quality Assurance Program has been delegated to the principal contractors
(pSAR, § 17.lA; SER, § 17.2; Staff Ex. 13;Tr., pp. 416419). APS contracted
with Combustion Engineering, Inc. for the design and procurement of the NSSS
and with Bechtel Power Corporation to provide services for the design and
procurement of the balance-of-plant and for the construction of the facility (Tr.
p. 401). The APS has established a Quality Assurance Group with a Quality
Assurance Manager to review and audit the activities of the _contractors both
onsite and in vendors' shops. Division of responsibilities between and among
APS and its two principal contractors for carrying out the Quality. Assurance
Program has been well defined, has been implemented, and is functioning satisfactorily (Staff Ex. 14; Tr., pp. 433438, 500-519, 591-602). Based upon their
review and audits, the Staff concluded that the Quality Assurance Program for
the facility is acceptable (SER, § 17.0). The Board agrees with the Staff that the
Applicants' Quality Assurance Program complies with· the requirements of
Appen~ix B of 10 CFR Part 50 and is acceptable for the design, procurement
and construction of Palo Verde facility.
D. FINANCIAL QUAUFICATIONS
41. The Commission's Regulations relating to Financial qualifications for
applicants for facility construction permits appear in paragraph 50.33(f) of 10
CFR Part 50 and Appendix C to 10 CFR Part 50. In accordance with these
Regulations, the Applicants, Arizona Public Service Company, Salt River Project
Agricultural Improvement and Power District (Salt River Project). Southern
California Edison Company, EI Paso Electric Company, Public Service Company
of New Mexico, and Arizona Electric Power Cooperative, Incorporated, submitted financial information with their application as well as providing additional
fmancial information.
.
.
42. Arizona Public Service Company is an investor-owned public utility
engaged in the business of generating, transmitting and distributing electricity
and distributing natural gas to approximately 300,000 customers in 11 of
Arizona's 14 counties, and including the City of Phoenix. APS plans.to finance
its 28.1 percent share of the Palo Verde Nuclear Generating Station design and .
construction costs as an integral part of its overall construction program. The
sources of funds include internally generated funds. in the form of retained
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earnings, depreciation, and deferred taxes. The types and amounts of external
funds to be used will depend on existing market conditions and are expected to
include common and preferred stock, long-term debt and short-term notes as
required for interim financing. For the years 1978 through 1986, APS plans
average annual gross construction expenditures of $526 million. These planned
annual expenditures, while larger than recent actual expenditures and the nearterm plans, are not unreasonable when one considers the effect on construction
costs of future inflation and the necessity to increase generating capacity to
satisfy future growth in demand for electricity.
43. APS' net income increased 67 percent from the 12 months ended
September 30,1974 ($32.7 million) to the 12 months ended September 30,1975
($54.5 million) or from $2.27 to $2.71 per average share of common stock. Cash
earnings available' for comm'on stock (defined as net income after preferred
dividends, plus depreciation and minus the allowance for funds used during
construction) increased from $3.48 to $3.74 per average common share over the
same period, which indicates fully adequate coverage of the company's common
dividend which was $136 per share in 1974 and in 1975. This comparison
between cash earnings available for common stock and the common dividend
indicates that a significant portion of internally-generated cash is available for
construction expenditures. It is also a positive factor in the marketability of the
, company's securities.
44. Salt River Project (SRP) is a multipurpose project which operates a
water irrigation system as well as ail electric generation, transmission and distribution system. It is a publicly owned entity organized under the laws of the
State of Arizona. Its electric system provides service to approximately 240,000
residential, commercial, industrial and agricultural customers in 3 Arizona
counties. SRP plans to finance its 28.1 percent ownership share in Palo Verde
Nuclear Generating Station as an integral part of its overall electric system
construction program: It is expected that the bulk of funds required during the
period of construction of Palo Verde Nuclear Generating Station will be provided from the sale of revenue bonds. The balance of required funds will be
provided from internal sources, principally net revenues and depreciation.
Planned annual gross construction expenditures for the years 1977 through 1986
are an average $389.7 million. These future' projections are significantly larger
than recent actual expenditures and the near-term plans through 1976. They are
not unreasonable, however, when consideration is given to the effects of inflation and the necessity to increase generating capacity to satisfy future growth in
demand for electricity. In all years since formation of SRP, net revenues have
been more than sufficient to meet all debt service requirements.
45. Southern California Edison Company (SCE) is an investor-owned CIectric utility' engaged in the business of generating, transmitting and distributing
electricity to approximately 2.7 million customers in central and southern
California. SCE plans to finance its 15.4 percent share cif the Palo Verde Nuclear
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Generating Station design and construction costs in the same general manner
that other additions to its utility plant are financed. Sources of funds include
internally generated funds in the form of retained earnings, depreciation, tax
deferrals and, contributions and advances from customers. The tYpes and
amounts of external sources to be used will depend on existing market conditions and are expected to include common and preferred stock, long·term debt
and short·term notes as required for interim financing. For the years 1978
through 1986, SCE plans average annual gross construction expenditures of
$1,125.2 million. These planned annual expenditures, while larger than recent
actual expenditures and the near-term plans, are not unreasonable when one
considers the effect on construction costs of future inflation and the necessity to
increase generating capacity to satisfy future growth in demand for electicity.
46. SCE's earnings per share were $3.22 for the 12 months ended September 30, 1975. Cash earnings available for common stock (defined as net income
after preferred dividends, plus depreciation and minus the allowance for funds
used during construction) were $5.31 per share for same period, which indicates
fully adequate coverage of the company's common dividend which was $1.68
per share in 1975.
47. E1 Paso Electric Company (EI Paso) is an investor-owned public utility
supplying electricity to approximately 140,000 customers in the States of Texas
and New Mexico. El Paso plans to finance its 15.8 percent share of the Palo
Verde Nuclear Generating Station design and construction costs as an integral
part of its overall construction program. For the years 1978 through 1984, EI
Paso plans average annual gross construction expenditures of $91.5 million.
These planned annual expenditures, while larger than recent actual expenditures
and the near-term plans, are not unreasonable when one considers the effect on
construction costs of future inflation and the necssity to increase generating
capacity to satisfy future growth in demand for electricity.
48. Public Service Company of New Mexico (PSC) is an investor-owned
public utility engaged in supplying electricity to apprOximately 164,500 customers in the State of New Mexico. The company also provides water service to
customers in Santa Fe and Las Vegas. PSC plans to finance its 10.2 percent share
of the Palo Verde Nuclear Generating Station design and construction costs as an
integral part of its overall construction program. The sources of funds include
internally generated funds in the form of retained earnings, depreciation and
deferred taxes. For the years 1978 through 1985, PSC plans average annual gross
construction expenditures of $138.3 million. These planned annual expenditures, while larger than recent actual expenditures, are not unreasonable
when one considers the effect on construction costs of future inflation and the
necssity to increase generating capacity to satisfy future growth in demand for
electricity. PSC's net income increased 35 percent from the 12 months ended
November 30, 1974 ($10.4 million) to the 12 months ended November 30, 1975
($14.0 million) or from $2.00 to $2.45 per share of common stock, which
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, indicates' fully adequate coverage of the company's common dividend which was
$1.28 in 1975~
, 49.' Arizona Electric Power Cooperative (AEPC) is a nonprofit electric
cooperative organized under the laws of the State of Arizona. It is engaged in
generating and transmitting electric power to its five·member cooperative who
distribute electric power to customers in 6 Arizona counties. AEPC plans to
fmance its 2.4 percent ownership interest in Palo Verde Nuclear Generating
Station in the same manner that it finances other additions to its utility plant,
i.e., through' loans guaranteed by the Rural Electrification Administration.
AEPC's Projected Sources of Funds Statement indicates this long·term debt
method of financing. Short-term funds to meet interim requirements are obtained through loans from the National Rural Utilities Cooperative Finance
Corporation.
.
50. The Staff has reviewed the f~ancial information presented in the application, and amendments thereto, and has concluded that there is reasonable
assurance that the aforementioned Applicants can raise the necessary'funds to
design and construct the Palo Verde facility. Accordingly, the Staff found them
fmancially qualified to carry out the activities for which the construction permits are sought. This conclusion was based on detailed analyses and the Staffs
. determination that the Applicants' projected fmancing plans and underlying
assumptions are reasonable. The conclusion was also based on the assumption of
rational regulatory policies and viable capital markets. These assumptions were
necessary because of the lengthy future period involved and the expected heavy
dependence on external fmancing. The Board concurs in the fmdings of the Staff
and finds that the Staffs review was adequate.
E. RESEARCH AND DEVELOPMENT REQUIRED
51. Test programs which Combustion Engineering, Inc. will conduct to
demonstrate the safety of the CESSAR System 80 design to the satisfaction of
the Staff include: 8 design tests of the 16 x 16 fuel assembly, verification of
in-reaCtor fuel densification, loss-of-coolant accident refill tests, blowdown heat
transfer test, verification of reflood heat transfer coefficients, verification of
assumed iodine partition factors, development of a realistic and conservative
model for the iodine spiking phenomenon, verification of models used to predict
transient and accident loads on the' steam generator, and demonstration of performance of the proposed cor" protection calculator system software and hardware (PSAR, § 1.5; SER, Supp. 1, App. A, § 1.4). In addition, the Staffs
generic evaluation of antiCipated transients without scram is not yet complete
(SER, Supp. I, App; A, § 15.6).
,52. The Staff has evaluated these requirements needed to complete the
safety analysis and concluded there is' reasonable assurance that they will be
resolved and the final design will be acceptable (Tr., pp. 1081-1086, SER, Supp.
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1, App. A, § 1.4 and 1.6). The Advisory Committee on Reactor Safeguards has
also concluded that the items left to be accomplished can be resolved during
construction and when resolved will allow the Palo Verde Units 1,2 and 3 to be
operated without undue risk to the health and safety of the public (SER, Supp.
1, App. C). The Board finds that the Staff has made an adequate analysis of the
research and development requirements that remain to ,be done prior' to the
operation of the Palo Verde facility.
F. COMMON DEFENSE AND SECURITY

'

...

"

53. The Applicants state that the activities to be conducted will be within
the' jurisdiction' of the United States and that all the directors and principal
officers of the Applicants are citizens of the United States. The Applicants are
not owned" dominated or controlled by an alien, a foreign corporation or a
foreign government. The activities to be conducted do not involve any restricted
data, but the Applicants have agreed to safeguard any such data that' might
become involved in accordance with the requirements of 10 CFR Part 50. The
Applicants will rely upon obtaining fuel as it is needed from sources of supply
available for civilian purposes, so that itO diversion of special nuclear material
from military purposes is involved.
'
, 54. The Staff found, on the basis of Section 3 of the Application, that the
activities to be performed would' not be inimical to the common defense and
security (SER, § 19.0). After the substitution of the Southern California Edison
Company for the Tuscon Gas and Electric Company, by Amendment 13 to the
Application [see especially Section 3(dX3Xii) and (iii)] , the requisite information was provided with respect 'to the new participant.' The Board makes the
same finding with respec~ to the Applicants, as now constitute.
'I'
,

,

,

G. FIRE PROTECTION FOR mE FACILITY
55. The fire protection'system will provide fire protection capabilities in
areas of the plant where a fire hazard may exist (SER,§ 9.5.1 ;PSAR, § 9.5.1).
The Staff.concluded that the system will be designed to comply wi~ General
Design Criteria, Regulatory Guide 1.29 and industry standards, and that the
system will: 1) provide a reliable and adequate supply of water'to meet,any
probable demand with sufficient, number of strategically located yard fire
hydrants and small fire hose connections, throughout the plant, 2) provide
portable :fire extinguishers of the proper tYP,e' throughou~; all plant areas, 3)
provide fixed automatic sprinkler, ,water spray or ,deluge systems'~ areas of fire
potentials greater than th~se that can be extinguishe~ with portable or manual
equipment, 4) provide ,fire and smoke ,detection and monitoring systems f9,r
concealed spaces and areas not subject to routine observations or ,containing
combustible materials, and 5) provide chemical extinguishing systems where
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automatic sprinkler, water spray or deluge systems are not appropriate (SER, §
9.5.1; PSAR, § 9.5.1).
56. Water for fire protection will be supplied from two independent water
storage tanks, each with a 500,000 gallon capacity (PSAR § Amendment 14,
9.5.1.1.1). The system will contain three fire pumps, each of which will be of
sufficient capacity to supply the maximum probable demands of the system
(SER, § 9.5.1). Automatic low·pressure carbon dioxide flooding systems will be
provided for normally unoccupied electrical equipment rooms, hand hose lines
with carbon dioxide will be placed in areas near switchgear and motor starter
panels and automatically actuated Halon 1301 systems will be provided in each
cabinet or compartment which houses electrical equipment in the unoccupied
areas of the control room and communications equipment room (SER, § 9.5.1;
PSAR, § 9.5.1.2). Neither inadvertent operation nor failure of the fire protection systems will damage any safety-related systems (SER, § 9.5.1; PSAR, §
9.5.1.3).
57. Separate cable spreading rooms will exist above and below the control
room for each unit at the Palo Verde facility (Tr., pp. 413414). The Staff found
that Palo Verde meets all of the latest requirements with regard to cable separation and fire protection (Tr., pp. 468469). The Staff has committed to review
the Palo Verde fire protection design in light of the Browns Ferry fire incident
task force recommendations and to require Applicants to comply .with any
recommendations made by the task force (Tr., pp. 469470; SER, Supp. I, §
18) .
. 58. Plant .design will emphasize fire prevention by using noncombustible or
fire resistant materials to the greatest extent possible (SER, § 9.5.1; PSAR, §
9.5 .1.3). The Applicants will install noncombustible circular cooling towers,
which are concrete with a cement-asbestos fill, instead of the originally proposed
combustible rectangular wooden towers (Tr., pp. 779·780; 790-791).
59. Plant design emphasizes integrity of vital areas, components and
systems through the use of redundancy, physical separation and engineered fire
barriers, Singly and in combination (SER, § 9.5.1; PSAR, § 9.5.1). Each of the
units is physically separated from the others with no sharing of safety systems
(Tr., p. 412). Each unit has its own control room, redundant emergency power
supply, separate radioactive waste treatment facilities and separate and
reduridant ultimate heat sink for emergency and shutdown cooling (Tr., p. 413).
No failure of anyone control or safety system can affect either mechanically or
electrically the operation of its redundant counterpart (Tr., p. 414). Also, walls
within 50 feef of any oil filled transformers will be rated and located in accor·
dance with guidelines established by the Nuclear Energy Property Insurance
Association (SER, § 9.5.1, PSAR, § 9.5.1.1.1).
60. The Board finds that the Stafrs evaluation of the fire protection system
design criteria and design bases are satisfactory and conform to requirements of
the General Design Criteria and most recent Staff requirements, and is, therefore, a~ceptable:
.
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IV. ENVIRONMENTALMATIERS
A.GENERAL
61. Applicant submitted on July 11, 1974, an Environmental Report
pursuant to Appendix D, 10 CFR Part 50, and subsequently added Supplements
1 to 6 thereto. This Environmental Report, together with the Supplements, was
admitted into evidence as Applicants' Ex. 4. The Environmental Report and its
Supplements contain detailed information on and evaluations of the environmental impacts associated with construction and operation of the facility. In
addition, testimony presented at the hearing detailed certain changes which did
not result in different, significant adverse environmental impacts than were
previously evaluated.
62. Based on the information submitted by the Applicant in the Environmental Report and its Supplements, and on its own independent review and
analysis, the Staff prepared a Draft Environmental Statement (DES) which was
issued on Apri110, 1975. Copies of the DES, with requests for comments, were
sent to appropriate Federal, State, and local agencies. A Notice of Availability,
with requests for comments, was publfshed in the Federal Register on Apri115,
1975 (40 F R 16888). Eighteen individuals, oiganizations', and agencies commented on the DES, as did the Applicant (FES, pp. ii-iii). The Staff then prepared a Final Environmental Statement (FES) which was issued in September
1975. The comments from the aforementioned individuals, organizations,
agencies and Applicant were considered in the FES, and a discussion of these
comments was included therein (FES, § 11). Due to a transfer of ownership of a
15.4% interest in the facility from Tuscon Gas and Electric Company to
Southern California Edison Company, supplements to the ER were submitted on
October 10, 1975. A draft supplement to the FES (DSFES) was then issued by
the Staff in November 1975. The DSFES was circulated to Federal, State and
local agencies for comment. A Notice of Ayailability of the ER, FES, and
DSFES was published in the Federal Register on December 2, 1975 (40,F R
55909). Comments received concerning the DSFES, and one concerning the
FES, were then considered by the Staff in Section 11 of the Final Supplement
to the FES (FSFES) issued in February 1976.
63. The FES covers in detail the environmental impact of the ~onstruction
and operation of the facility. It contains a detailed description of the site and
the plant, with a discussion of the impact of site preparation and plant construction. In addition, the FES deals with the environmental effects of plant operation, discusses the environmeniiu monitoring program and assesses the environmental effects of accidents . .The FES contains a detailed evaluation of the proposed action, including consideration of the need for power, the adverse environ.
mental effects which cannot be avoided, the relationship between local shortterm uses of man's environment and maintenance and enhancement of long-term
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productivity, and irreversible and' irretrievable commitments of resources. It
further contains a review of alternate energy sources and sites, of plant design
alternatives, and finally provides a cost·benefit analysis. The FSFES contairis a
re-evaluation of two major areas: transmission lines, and the need for power,
which was necessitated by the change in ownership from TG&E to SCE Com·
pany;: The' FES and' FSFES contain summaries of the Stafrs evaluations and
concludes after weighing the environmental; economic, technical and other bene·
fits' of the Palo Verde Nuclear Generating Facility against environmental and
other costs, and corisidering available alternatives, that the action called for'
under NEPA and Appendix D to 10 CFR Part 50 is the issuance of construction
permits for the plant subject to certain conditions for protection of the environ·
ment (FSFES, pp. iii.iv). '
64. The Board finds that on the basis of the FES and FSFES, as supple,;
mented by' the testimony and evidence presented In this proceeding, the Staff
has made an' adequilte' and comprehensive review and evaluation of the environ,;
mental impact resulting from plant construction and operation. Also, the FES
sets forth an adequate' evaluation of the various alternatives to the proposed
action. Further;' the Board has independently considered the environmental
impact' of the proposed action, and the Board hereby agrees with, incorporates
by reference and adopts' the Stafrs evaluations in the FES and FSFES,except
where th~ Sta,frs 'evaluations are in 'conflict with the findings in this Initial
,
.
,
Decision.
B. IMPACT OF CONsmUCTION
,'

65. The Applicant has identified and the Staff has considered the environ·
merital'impact 'of construction (ER, § 4; FES; § 4). The environmental impact'
or{ the land associated with'the project will modify ~he land use of about 4,000
acres' at' the site, of which some 2,200 acres will be removed from agricultural
production, 'but the 'use of this land should not cause a significant impact on
"
"
agriculture (FES; § 4.1.1.1).
,
I 66. Construction activities will result in impacts such as dust', smoke, nois6
and erosiori, 'n'ormatiy incident to a large construr.tion project of this nature.
However, these impacts will be minor and of short duration. The Applicants will
take appropriate actions to minimize these impacts (FES, § 4.1.1.2; ER, § 4.1.1
and Supp. 1; Tr.,'p. 415; ER, § 4.2.2 and Supp.l,p. SI-4.1.5;FES, § 43.2.2;
ER, § 4.1.2.1; FES, §43.1.1; FES, § 4.4.2.1). '
'
67. Construction will require' the remoVal of vegetation in the site area;
however, no unique plant comrriunities will be lost which are not commonly
occurring over vast areas of the lower Colorado subdivision of the' Sonoran
Dese'rt (FES, § 4.3.1.1; ER, § 4.1.2.1). The associated loss of faunal habitat is
not likely to' affect any rare; threatened or endangered species which already
occur'at the site boundaries (FES, § 4.3.1.1).
.

682

68. The Applicant has obtained a,certificate (App. Ex. 37)-under Section
401 of the Federal Water Polution Control Act, as amended (FWPCA) (33 U.s.C.
§ 1341), from the State of Arizona Department of Health Services that there is
reasonable assurance that the proposed construction activity of the Applicants
will be conducted in a manner which will not violate applicable water quality
standards. This permit complies with the regulations of the U.s. Environmental
Protection Agency regarding effluent discharge resulting from material storage
and construction runoff water (40 CFR ,§ 423.45), all of which ,will be contained in the onsite sedimentation basin and evaporation ponds(Tr., p. 415).
69.' Natural vegetation will be removed from appr~Xim~teIY 1,200 acres of
land, temporary disturbance will occur on 730 acres 'of range and agricultural
land and 3 acres of land now in agriculture will be permanently withdrawn
during construction of approximately 700 circuit miles of new transmission lines
of which about 80% will follow existing rights of way (FES, § 3.8; § 4.1.3; §
4.1.6; FSFES, pp. S-1 through S-14; ER, § 4.2.1; App. Exs. 13,26,27,33). A
40-mile long wastewater conveyance pipeline to supply cooling water to Pato
Verde will be buried in a 50-foot wide right-of-way route running from the 91st
Avenue Sewage Treatment Plant (STP) to the site. Much of this corridor has
been previously disturbed by' agriculture' (FES; § 3.0 - § 4.1.6; § 4.3.1.2; ER,
Supp. I, pp. SI-4.2-3;'4). Appropriate actions will be taken to minimize transmission line and pipeline construction impacts on native 'populations of flora and
fauna (FES, § 4.5). The routes have been selected to minimize environmental
and aesthetic impacts. Construction and maintenance of electrical transmission
and water conveyance lines will be guided by' appropriate Federal and State
guidelines for transmission line right-of-way construction and maintenance (FES,
§ 4.5.1; § 4.5.2; ER, § 4.2; App. Exs. 13,24,26,27,28,33,35,36; Tr., p.
746).
70. Construction activities requirement, for water will be approximately
one-quarter of that which would be expected by continuation ,of pumping for
irrigation purposes which will cease as a result of construction. The proposed:
withdrawal rate during both construction and operation will have less of-an
adverse effect on the aquifer thari the present withdrawal rate (FES; § 4.3.2;
5.2.2; Tr., pp. 467-68, 472-73).
71. Coccidioidomycosis is an infectious fungal disease endemic in the arid
sQutherwestern United States where the, facility will be constructed. The disease
is transmitted via spores which grow in the soil, become airborne with dust
during earth disturbing operations such as th03e planned at the stie and subsequently'infect the human respiratory system (FES, § 4.4.2.1). In order to
reduce the possibiliiy of infection, the Staff has required dust control procedures (FES, § 4.4.2.1; § 4.5). The Applicant is required to report any cases of
this disease among construction workers to County and State health authorities.
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C. IMPACT OF OPERATION
72. The Applicants have identified and the Staff has considered the environmental impact of the plant operation (ER, § 5; FES, § 5). The effects of
low-level radiation discharged during routine operation at the Palo Verde facility
have been evaluated. One of the sources of radioisotopes released during opera·
tion is somewhat unique. The common release comes from the small amounts of
fission products that leak from the fuel rods into the reactor cooling water and
from neutron activated products in the cooling water. The unique source from
the operation of this plant comes from radioisotopes used in hospitals in the
Phoenix metropolitan area which eventually get into the sewage system and in
turn will be piped to the Palo Verde facility for processing and use in the cooling
towers to dissipate the waste heat.
73. Leaks in equipment and piping systems that contain primary reactor
cooling water· and any liquids -from decontamination processes make up the
liqUid waste. These wastes are classified, collected and treated by filtration,
demineralization, evaporation and recycling. There will be no release of liquids
containing radioactive materials to the environment. The principal source of
radioactive gaseous wastes will be gases stripped from the primary coolant. The
total recycled liquid will result in tritium buildup in the primary system over the
life of the plant and could produce tritium concentrations which could result in
excessive exposure to operating personnel especially during refueling (FES, §
- 3.5.1.3). In case this excessive buildup occurs, the Applicant will evaporate the
water and discharge it to the atmosphere in a gaseous form to reduce the tritium
in the system (Tr., pp. 1091-1092).
74. Although Appendix I of 10 CFR Part 50 does not call for inclusion of
any releases from cooling towers, because of the potential release of 1-131 from
the cooling tower discharge (App. Ex. 19; Tr., p. 963), this Board was concerned
about the combined radiological impacts from both sources of reactor coolant
and cooling tower evaporation. The Stafrs calculations of doses resulting from
the cooling tower releases show maximum doses of 0.1 millirem per year at the
location 3.2 miles northwest of Unit 1, based upon a source term of 14 millicuries
per year and an elevated release (Tr., pp. 967-968). For the same source term, if
a ground release is assumed, the corresponding dose is 0.1 millirem per year at
the same location (Tr., p. 968). If for some reason this dose should increase to a
point of concern, the procedure presented by which control would occur is to
reduce the lodine-131 contamination in the sewage system which is the Source
of the cooling tower water by preventing it from entering at the source from the
hospitals in the Phoenix metropolitan area (Tr., p. 825; App. Ex. 20; Staff Ex.
12). The change by Applicants from rectangular to circular cooling towers, as
they have asserted, will reduce the radioactive release by somewhat over a factor
of two over that calculated above (Tr., pp. 818-819).
75. In evaluating whether or not releases of radioactive materials in efflu-
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•

ents from nuclear power plants at the Palo Verde facility were kept "as low as
reasonably achievable" [(10 CFR 20.1 (c) and 10 CFR 50.34(a)], the Applicants
chose the option of dispensing with the cost·benefit analysis required by Para·
graph II.D of Appendix I (Staff Ex. '12). Instead, the Applicants chose to pro·
vide a radwaste system that satisfies the Guides on Design Objectives contained
in the Concluding Statement of Position of the Regulatory Staff in Docket No.
RM-50-2, dated February 20, 1975 (the RM-50-2 design objectives). The Staff
performed analyses to determine compliance with both the RM-50-2 design
objectives applying to all light·water-cooled reactors at a given site and the
Appendix I objectives applying to each reactor at a site (Staff Ex. 11). Individual
doses resulting from pathways associated with radioiodine, particulates, carbon·
14 and tritium released to the atmosphere were evaluated. The maximum dose
for this category was to the thyroid of a child (1 to 11 years old) whose diet
partially consisted of 530 kg/yr of food crops produced at a residence 1.2 mi. east
of the site, and who lived at this same residence for a full year. This dose was
estimated to be 8.8 mrem/yr (Staff Ex. 11).
76. The Staff has calculated that the total quantity of radioactive materials
released in gaseous effluents from the Palo Verde facility will result in a calcu·
lated annual gamma air dose of less than 10 mrads and a calculated annual beta
air dose of less than 20 mrads at every location near ground level, at or beyond
the site boundary, which could be occupied by individuals. The calculated
annual total quantity of lodine-131 released in gaseous effluents will not exceed
1 Ci/reactor, and the calculated annual total quantity of radioiodine and radio·
active particulates released in gaseous effluents from the Palo Verde facility will
not result in an annual dose or dose commitment to any organ of an individual
in an unrestricted area from all pathways of exposure in excess of 15 mrem
(Stafrs Ex. 12).
77. The Starrs conclusions are that the aggregate doses associated with
operation of the facility meet the RM-50-2 design objectives and that the doses
associated with each reactor unit at the Palo Verde facility also meet the 10 CFR
SO, Appendix I design objectives (Staff Ex. 11). The Board finds that the Staff
has made an adequate evaluation of the radiation dosages to be expected from
the Palo Verde facility.
78. Potential sources and amounts of sanitary wastes, combustion effluents
and other non·radioactive wastes were determined to have small environmental
impacts (ER, 3.7; FES, 3.7).
79. The cooling system for Palo Verde will not draw water from any
natural water course nor will it discharge heat or chemicals to any natural water
body. Therefore, no aquatic impacts can result (FES, § 5.3.1). No certification
under Section 401 of the FWPCA is required, other than that described in
paragraph 68 of this Initial Decision.
.
80. The proposed heat dissipation system for the three power plants at the
Palo Verde facility will utilize a total of nine circular mechanical draft cooling
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towers (Tr.; pp. 428.29). The Applicant will divert approximately 75,800 acre
feet per year of secondary sewage effluent from the City of Phoenix 91st
Avenue STP which will be consumed by evaporation in the cooling system (FES,
§ 5.5, ER, § 5.8.2; App'. Ex. 21, 22 and 23).
'
81. Ecological effects of plant operations related to consumptive use of
water in the cooling system may be observed in the following areas. The riparian
habitats along the Salt and Gila Rivers downstream from the 91st Avenue STP
are expected to tempqrarily decline to 1974 levels in approximately 1987 when
maximum effluent diversion first occurs (FES, § 5.5.1.1; App. Ex. 23; Tr., pp.
877, 1021). This will result in some reduction of nesting habitat for whitewing
doves (Tr., pp. 1027-29). Salt dispersed into the atmosphere by the cooling
towers (approximately 65 tons per day, dry weight) and deposited near the site
may modify floral and faunal species composition on some acreage near the
facility. The degree of impact is presently not predictable (Tr., pp. 84041). The
record supports a finding that these effects will be temporary and/or localized
and are expected to be minimal (ER, § 5.4.2; § 5.7.1; FES, § 5.5).
'
82. The City of Phoenix 91st Avenue STP effluent will initially contain
varioils pathogenic agents, heavy metals and organochlorine compounds. The
Applicants will have a water reclamation plant at the site which will markedly
reduce the various pathogenic agents to the lower limits of detectability. Heavy
metals will be decreased in concentration by the tertiary treatment process.
Analysis of the total organochlorine compounds present indicated low concen·
trations (less than 2 ppb) (FES, § 3:6; Tr., pp. 987.98). The maximum allowable
limits for discharge of toxic and deleterious substances into the Phoenix Sewer
System is restricted by Phoenix City Code (App. Ex. 32). Enforcement of the
Code by the City Water and Sewage Department utilizes physical control,
metering and monitoring of wastes discharged into the sanitary sewer system
(Tr., pp. 993·98). The storm drainage system in the Phoenix Metropolitan area is
a separate system (Tr., pp. 996.97) which allows further control over those
'
pollutants which may enter the 'sanitary system'. .
83. Atmospheric effects of operation of the heat dissipation system will
result from emission of water as vapor and "drift" and associated dissolved and
suspended solids (FES, § 5.3.2). Little' or no impact from ,fog will occur, how·
ever, sensible air quality (clarity and visibility) is expected to decrease to some
extent in the vicinity of the plant (FES, § 5.3.2). The Board finds these environ·
mental effects minimal and acceptable.
"
84. An estimated 300 acre feet per year of water will seep from the storage
reservoir into the perched water table. The quality of the reservoir water will be
approximately 1,000 ppm total dissolved solids (IDS.) IDS of the perched water
Will be in excess' of 1,000 ppm (FES, § 5.2.3). Staff calculations indicate that
little standing water will be present in the evaporation ponds during dry periods
and only briefly during rainy periods (FES, § 5.2.3). However, to insure that no
deterioration of offsite ground water quality occurs as it result of plant opera:
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tion, the Applicants will monitor the water quality in adjacent wells on an
annual basis. Remedial action will be required if unacceptable contaminate levels
occur due to the operation of Palo Verde (FES, § 5.23) .
. 85. Analysis of the public health and environmental'iinpacts of the heat
dissipation system by Applicants and ·Staff predicted no potential for public
health impact (Staff Ex. 7 & 16; Tr., pp. 481-85,488-95,815-17). The selection
of circular cooling towers by the Applicants will, in most cases, further reduce
the dispersion characteristics from those calculated in the FES to amounts not
exceeding one-half of such calculated values (TR., pp: 1036-37). The Board fmds
that operation of the Palo Verde cooling system will have no significant effects
upon public health and safety, and the potential environmental :effects will be
acceptable: .
'.
86. The environmental risks of accidents' in transportation have been considered. The environinentalrisks of radiological effects stemming from trans':
portation accidents is small even for multi-reactor sites, but is currently incapable of being numerically quantified. The non radiological enVironmental risks
from transportation of radioactive materials are estimated to be I' fatal injury in
100 years; 1 non-fatal injury' in 10 years and $475 in property damage per year
(FES, Table 73).' , "
'"
, .
,,
.
87. The maximum electrostatic field gradient resulting from operation of
the' 525-kV tranSmission lines is expected to be well below the threshold of
sensation (ER, § 3.9.1.4.3) and a person near or on the'transmission'line right of
way should not be subject to a 'shock hazard (FES, '§ 5.5.2.2). The soil in the
desert ar~as of Arizona has' a very low resistance and grounding of structures in
the right of way can be accomplished with relative ease (Tr., p. 1069). The Staff
set forth the grounding procedures which will be required of Applicants (Staff
Ex.' 17). One of the Applicants already'has approximately 900 miles 'of existing
500-kV transmission lines in operation with no shock hazards experienced (Tr:,
p.l(70).'
,
'
,
,
. 88. The probability of occurrence of postulated accidents and the spectrum
of their consequences to be considered from' the radiological effects standpoint
have been analyzed using best estimates of probabilities of such accidents and
realistic fission product release and transport assumptions. The Applicants have
analyzed nine classes of postulated accidents and occurrences ranging in severity
from trivial to very serious (ER, § 7.1.1), with reasonable homogeneity in terms
of probability within each 'class (FES, § 7.1). The estunated integrated exposure
of the population within S'o miles of the plant for a postulated accident as well
as exposure of an assumed individual at the site boundary
much smaller than
that from naturally occurring radioactiVity (FES; §·7.1; FES, Table 7 ~2).

are

....',

,

" 89. The Board finds that the Staff has adequately evaluated the environ:
mental, risks from operation of the three nuclear power plants at the Palo Verde
facility and agrees that the risks are small and are acceptable. .r ' " .
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D. MONITORING

90. Applicants are engaged in the preoperational baseline monitoring program which will establish a reference framework (baseline conditions) for assess·
ing the environmental effects of site preparation, and plant construction and
operation (ER, 6.1; FES, 6.1). The initial phase of this program will establish the
existing conditions of the site and the second phase, to be initiated at some time
after the start of the construction, will provide information on construction
impacts. The Staff found the program incomplete and listed several requirements
to be submitted in a plan by the Applican.ts prior to construction phase monitoring (FES, 6.1.1.2). The Applicants will continue to monitor the sewage effluent
water quality at the 91st Avenue STP during the preoperational phase (FES,
6.1.1.3; Staff Ex. 19). The Board finds that the initial phase of Applicants
monitoring program is satisfactory subject to continuing evaluation by Staff and
revision if necessary.
91. Applicants will begin a construction monitoring program when site
preparation activities are initiated and will continue it throughout the construction period. A detailed plan of ecological monitoring during the construction
phase must be submitted by the Applicants to the Staff (FES, 6.1.3.2). The
program will monitor and document site preparation and plant construction
activities as they affect water resources, air quality, terrestrial biota, and noise
levels. The program will provide a basis for evaluating environmental impact of
construction and a basis for corrective action if necessary. The Board finds this is
satisfactory, subject to submission of a detailed plan by Applicants and evaluation and approval by the Staff.
.
92. Applicant will conduct a preoperational monitoring program to establish background levels of radioactivity in the environment, in order to disclose
any changes that may occur as a result of plant operation. (ER, § 6.2.1, § 63.2;
FES, § 6.1.4, § 6.2.2) The Board finds that this proposed preoperational monitoring program will be adequate to provide a basis for measurement and evaluation of the health and safety aspects of the release of radioactivity to the
en~ronment from operation of the plant (ER, § 6.1; FES, § 6.1.4).
E. NEED FOR POWER

93. The service areas of the Participants in the Palo Verde facility include
all of the State of Arizona (except for the area north of the Colorado River and
the areas in and surrounding Tucson); central, western and southern New
Mexico; extreme western Texas; and 15 counties of southern California, excluding major cities such as Los Angeles and Pasadena (FSFES, § 8.1.1; ER,
Supp. 6, § 1.1). Combi'ned sales for the service areas in 1973 by class of customer were: residential, 26%; commercial and industrial, 61 % and other, 13%.
94. The combined capacity of the service areas in 1974 was 18,520 MWe
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(ER, Supp. 6, Table A1.2-4, Sheet 1, and Table B1.2-4). The Participants rely
heavily on fossil steam plants, with some capacity in hydroelectric, combustion
turbines, and pumped storage (App. Ex. 8). The existing transmission system is
composed largely of 230 and 345 kV lines for long distance transmission, with
115 kV lines characterizing shorter distances. A 500 kV line runs from the Four
Comers Plant in northwestern New Mexico through Arizona, Nevada, and
California interconnections. An extensive system of 345 kV and 500 kV lines are
planned for the service area (FSFES, § 9.1.2).
95. All participants in the Palo Verde facility are members of the Western
Systems Coordinating Council (\VSCC), the reliability council general encompassing the 11 western states as well as parts of British Columbia. The three
Arizona-based participants, Arizona Public Service Company, Salt River Project
Agricultural Improvement and Power District, and Arizona Electric Power
Cooperative, Inc., constituted about 70 percent of the capacity of the Pacific
Southwest Power Area, Subarea C, in the year 1974. Public Service Company of
New Mexico and EI Paso Electric Company are members of the New Mexico
Power Pool and have nearly all the capacity of the Pool. The final Participant,
Southern California Edison Company is the major party in the Pacific Southwest
Power Area, Subarea A, constituting about 85 percent of the total peak demand
for that Subarea in 1974. The Participants have agreed to maintain at least a 15
percent reserve margin in order to protect rights to and costs of emergency
Service (ER, Supp. 6, pp. S6-Al.2-23). The Participants have several jointly
owned generating units and transmission lines (Tr., pp. 573-574). Primary interconnections of the Participants in this project are with the Pacific Southwest
Area, Subarea B, the Rocky Mountain Power Pool (Colorado), and the Northwest Power Pool, East Group (Utah and Wyoming) (FSFES, Supp., § 8.1.3).
96. The Applicants' projected demand for power is based upon the historical method of forecasting. In addition, the Applicants had an independent
econometric modeling study made of the demand for power of the Participants
in the Palo Verde facility (App. Ex. 6). Conclusion by the Applicants' witness
supported the position that (a) there is no inconsistency between the company
forecasts and projections obtainable from 'the aforesaid econometric model
utilizing plausible assumptions about economic and demographic trends and
about future gas and electricity prices and, (b) the company forecasts are, if
anything, too low on the whole (App. Ex. 6, p. 3; Tr. p. 529).
97. For the six utilities 'making up the Participants, the population and
economic growth in the region is forecasted to be more rapid than the U.s.
average (FSFES, Table 8.16). Combining the growth rates forecasted by the
Applicants results in an average annual peak demand growth forecast from 1974
to 1988 of 6.1 percent, and for energy consumption during the same period of
5.5 percent (FSFES, Table 8.18).
98. An analysis of performance of commercial sized PWR nuclear power
plants over the first 8 years of operation shows an availability -factor increasing

689

from 68 percent of 72 percent and a capaCity factor increasing from 58 percent
of 67 percent over this period (App. Ex. 12). No evidence of diminution of
performance with'time was found (Tr. p. 625), and the analysis suggested that
the Palo Verde facility could attain a capacity factor of approximately 80 percent. Both the Applicants and the Staff used a capacity factor of 75 percent in
making calculations for alternative cost comparisons, and the Staff believes that
a 70 percent capacity factor is a reasonable' expectation for the Palo Verde
facility (Staff Ex. 10, p. 11).
99: Results of studies of the load duration curves suggest that the Applicants should have approximately SO percent of their capacity in baseload generation (Tr. p. 531; FSFES,'§'8.23.2; Staff Ex. 10, p. 12) while at the present time
Applicants are using intermediate units to supply baseload (Tr., pp. 562-574):
Planned baseload capacity as a percent of total is 40 percent in 1986, including
the Palo Verde facility FSFES, p. 8-16). '
100. The Board finds that the Staff has properly evaluated the :Applicants'
projection of demand as reasonable over the time period of construction and
operation of the Palo Verde facility and that there is a need for increasing the
baseload generating capacity of the Applicants' systems to'continue to meet
demand of their electrical consumers in a reliable manner.
"

the

F. CONSIDERAnON OF ALTERNATE ENERGY SOURCES
"

10L Coal-fired generating plants are 'a"potential alternative to nuclear
plants:By 1986, the Applicants will have 43 percent of its generating capacity in
coal-fired units, with nuclear capacity from the, proposed Palo Verde facility'
accounting for another 22 percent. The Applicants are concerned about placing
too much ,reliance on coal because' of the potential -of higher costs' due to
possible increased occupational and safety standards and possible increased control of sulfur oxide and other emissions (FES, § 9.1.2.2; ER Supp. 1, §
SI-9.2-1).
'
'"
102. Coal costs predicted for the future are expected to increase. For this,
reason; the Applicants and the Staff have done a comparative analysis (FES, §
9.1.2.2; ER, § 9.2 and Supp. 1, § Sl-9.2, Supp. 3, § S3-9.2, Supp. 6, § S6-9.2).
The results in terms of cost com'parisons are shown in Table 9.1 and Figure 9.1
of the FES. For coal and nuclear to be about equal in total cost, in present value
terms, at 70 percent plant capacity factor, the analysis showed that coal costs
would have to be no more than 47 cents per million Btu, whereas the forecasted
cost of coal for a new facility on the same time scale as the Palo Verde facility is
$1.60 per million Btu for,coal (FES, § 9.12.2, Tr., p. 754).
103. The use of gas, fuel oil, or coal-gasification'as fuel sources for generating electricity is not considered a viable alternative for Palo Verde because of the
high cost and uncertain availability of these fuels (FES,§ 9.102.4; ER, § 9.2.2.2
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and § 9.1.1'.2.1). Long-term fueJ availability is essential since the obj'edive of
the Applicarits is to oMain baseload generation (App. Ex. 7).
104. The only viable source of hydroelectric power in the area oqlie Palo
Verde .facility would be the Colorado River. The Congressional Act authoiizing
the Central Arizona Project in September 1968 also recinded Fei:leral P<?wer
C~mmissi,on authority, to license, hydroelectric projects on the Colorado River
between Hoover and Glen Canyon Dams (ER, § 9.2.2.1). New authority would
have to be granted before any such projects could be undertaken (FES, §
9.1.2.4).
. 105. Because geothermal power:plants offer the prospects of generation
capacity which is independent of the cost of mined or manufactured conventional,fuels, these potential resources were ,examined. Unsuccessful exploration
into promising geothermal sites south of Phoenix have been sponsored by the
Applicants (ER, § 9.2.2.4). The Applicants have further referred to various
consultants, local university professors knowledgeable in this area, and the U.s.
. Geological Survey with no encouragement because the geothermal potential'in
,,
the area is low (Tr., pp. 684-685).'
106. Use of solar e-nergy could be used to displace proposed electrical heating of homes that otherwise would occur from Applicants' system or could be
used to generate electrical power itself through an appropriate conversion. Direct
heating of homes through solar energy may penetrate the new home market to
as much as 10 percent by 1985 (FES, § 9.1.2.1), but only about 10 percent of
the homes in the Applicants' area are expected to be heated by electrical energy
by 1980 (FES, § 8.-3.2.6). Neither 'of these- figures substitutes for significant
portions of the demand for the power froin Palo Verde. The date by which
conversion of solar energy to electrical energy on the scale of the facility is well
past the predicted need-for-power for,the Applicants' systems (FES, § 9.1.2.1;
ER, § 9.2.2.5).
,107. The Board concludes that the Staff has made an adequate evaluatiori
of the analysis of possible alternative sources of energy for Palo Verde and agrees
with ,the Staff that the Palo Verde units are the most probable economic source
of electrical energy for the'baseload need for power of the 'Applicants.
-

"

G. ALTERNATIVES NOT REQUIRING NEW GENERATING CAPACITY
,

"

, " 108. A Northwest-Southwest United States intertie within Applicants' areas
to be partially financed with federal funds was planned as early as 1960 -to
exchange power during off-season complementary 'periods. Congress did not
appropriate funds for the federal portion of the finaricing. Moreover, there is
short capacity in each area for its own loads, leaving no opportunity, for exchange for the needed power proposed to be supplied from Palo Verde (ER;- §
9.Ll; FES, § 9.1.1).
- - ,
109. The Applicants serve territories that are adjacent to one'another and
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load resource data indicate there will be no reserve capacity ·within the combiIied
system without the nuclear project or its equivalent by 1984 (Tr., pp. 519-562;
App. Ex. 6; FES, § 83.3; ER § A1.2). Of all the surrounding pools, only the
Rocky Mountain Power Pool is expected to have surplus capacity in the early
1980's but that potential surplus being only 600 to 700 MWe compared to the
3810 MWe of new capacity proposed to be supplied from Palo Verde (FES; §
9.1.1; ER § 9.1.2).
110. Because of the growth predicted during the period requiring power
from the facility, the Applicants would find neither load curtailment nor delaying retirement of units [only 100 MWe capacity is scheduled for retirement by
1985 (ER §9.1.4.l)] as viable alternatives (FE,S, §9.1.l; ER, §9.l3) . Most
units are operating near maximum capacity, leaving insufficient unused capacity
to provide for predicted need for power (FES, § 9.1.1). The op~ration of
peaking and intermediate units as baseload would incur increased demand on
expensive-to-operate oil·fired plants, create maintenance requirements reducing
system reliability and still would not have sufficient capacity for predicted peak
loads (ER § 9.1.5; FES, § 9.1.1). Load shedding can only be considered an
emergency and temporary method to overcome a shortage of generating capacity
(FES, §83.2.4;FSFES § 8.3.2.4). Load scheduling to reduce the impact ofload
curtailment is limited since the adverse margin condition would exist during a
significant part of the year (ER, § 9.1.3.1).
111. Because of the trend of decreasing prices for electricity over the last
decade or more, there is insufficient knowledge available on the effect of price
on sales if prices of electricity were increasing ·and what its effect might be on
reducing the demand proposed over the time of operation of Palo Verde (FES, §
83.2.3; App. Ex. 6, p. 26). ·Even less has been learned about the responsiveness
of electricity sales to changes in the structure of rates (App. Ex. 6, p. 26) and
there is no indication that the Arizona Corporation Commission is about to
institute such price and rate structure changes as would reduce the projected
need for power in the Applicants' service area on a time schedule that would also
reduce the need for power projected from the facility (FES, § 83.23). In
addition, any effect of revising the rate structure would be more likely to reduce
peak demand rather than.to reduce baseload demand for which the facility is
intended (Tr., pp. 553-584).
112. Implementation of energy conservation measures by households, business and government contributed to a substantial reduction of growth in the
consumption of electricity between the third quarter of 1973 and 1975; however, consumption of electricity in the Applicants' service area for the period
October 1974 to April 1975 was only 1 percent lower than for the same period
two years earlier immediately prior to the Arab oil embargo (FES, Supp. §
83.2.1). Experience to date has failed to indicate the extent to which voluntary
conservation on a continuing basis could be sustained, just by a program of
exhortation or education, except on a temporary crisis period (Tr., pp. 756-757;
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App. Ex. 6, pp. 27-30)., The Applicants have terminated or curtailed promotional advertising to accelerate demand for electricity and have developed a
program to promote conservation of electricity. This program includes disseminating information both on how to best use and buy appliances and other
electrically operated devices and the advantages of home improvements to reduce thermal exchange (FES, § 8.3.2.2; FSFES § 8.3.2.2).
113. Based on the record, the Board finds that: a) there is no foreseeable
source of energy through purchase or exchange to supplant the need for base
power as proposed for Palo Verde, b) there is no foreseeable operating mode
that would replace that need for power, c) there is insufficient evidence to
indicate the magnitude of conservation that might occur due to rate increase or
rate structure change or even whether implementation could occur on a time
scale to replace the need for the facility and d) there is insufficient evidence that
voluntary conservation through exhortation and education will have a long-term
impact of the magnitude needed to replace the need for power projected for
baseload from Palo Verde.

H. ALTERNATIVE COOLING SYSTEMS

114. The Applicarits (ER, § 10.1) and Staff (FES, § 9.2) assumed the use
of rectangular mechanical draft-cooling tower systems for purposes of environmental impact analysis until shortly before the Evidentiary Hearing. At that
time, however, Applicants announced selection of the circular mechanical draft;
cooling tower system (App. Ex. 14-17 and 29-31). The Staff has analyzed a
comparison of the social and' environmental impacts of the alternative cooling
systems (FES, Table 9.3) and compared the monetized cost summaries (FES,
Table 9.4). The analysis showed that in an arid climate such as Palo Verde
dry-cooling towers, fan-assisted natural draft-cooling towers and a natural draftcooling system are not feasible, primarily because of local temperatures and
humidities (FES, § 9.2.4, § 9.2.5 and § 9.2.6). The wet-dry mechanical draftcooling system was also analyzed and found not to be a viable alternative to the
referenced system by reasons of uncertainties due to technological innovation
and cost. The Staff concluded that the circular mechanical draft-cooling towers
were an acceptable alternative to the Applicants' referenced rectangular mechanical draft towers (FES § 2.2.1 and § 9.2.2). On the basis of extensive
testimony at the Evidentiary Hearings regarding the Applicants' subsequent
selection of circular towers, the Staff has concluded and the Board concurs that,
in terms of environmental impact, the operating parameters realized with the
circular towers are equal to or better than those for the rectangular towers (Tr.,
pp. 428429, 481486, 489, 779-790, 793-800, 807-809, 813-815, 818-819, 824,
830;960-966,983-987 and 1036-1049; App. Ex. 14-17 and 29-31).
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I. COST FACTORS IN CONSTRUCTION AND OPERATION OFTHE PALO
VERDE FACILITY
115. The .Applicants' projected escalation rates used for the estimated construction costs of Palo Verde were developed by Bechtel Power Corporation
(App. Ex. 9). Bechtel's estimate for future escalation rates for power plant
construction are 8 percent for 1976 and 7 percent per year thereafter (App. Ex.
9). The Staff considers that an escalatipn rate of 6 to 7 percent is more likely to
occur over the construction period. The cost analyses of both Applicants and
Staff for comparison of nuclear plant to alternative. facilities used 7.5 percent
., .
escalation rate (Staff Ex. 10, p. 7).: . . '
116. The Staff selected a discount factor of 10 percent per year (FES Table
9.1) on the basis that public utilities obtain financing by new stock issues and by
sale of utility. bonds. The Staff found that a weighted average of recent· stock
earnings and bond interest rates was apprOximately 10 percent to justify this
number (Staff Ex. 10, p. 11).
117. Escalation rates for fuel costs are over a much longer term than that
discussed for capital construction above (Tr., p. 636). The method of computing
fuel costs by the Applicants (Tr. pp. 635-645, 651; App. Ex. IO) and by the
Staff (Staff Ex. 10, p. 9) were described in some detail. The Applicants have
updated their estimate of the price of mid-1980 dollars for yellow-cake (U3 Os)
to be around $35 per pound (Tr. p. 642) while the Staff has estimated this
uranium price for current costs at about $23 per pound (Staff Ex. 10, p. 9). The
Staff. stated that these. adjustments in their uranium price resulted in a cost
estimate of apprOximately 7.4 mills per kWh compared to the level of 5.6 mills
per kWh shown in the FES (FES, Table 9.1) and did not change their conclusion
that a nuclear plant is a more favorable selection from a total.lifetime cost
standpOint than a coal plant for .the power needed from the Palo Verde facility
(Staff Ex .. 10, p. 10). The nuclear fuel cost·in the FES. includes the cost of
radwaste disposal currently estimated by the Staff at 0.1 mill/kWh (Tr. pp. 650,
754-755).
. _
.118. The Board has reviewed those cost factors involved in construction
that have been so volatile in recent years and that might affect most the costbenefit analysis of alternative energy sources and finds that the Staff and Applicants have used reasonable numbers to reflect cost calculations. In addition, the
Board finds that the cost of uranium fuel used by the Applicants and Staff
reflects as reasonable numbers as can be determined at this time and that the
variation by itself will not. prevent the Board from making a decision as to the
cost-benefit balance for the facilities.
V. COST-BENEFIT ANALYSIS
119. The Board. finds that the· environmental, economic, technical ,and
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other costs resulting from construction and operation of the Palo Verde facility
are mainly: '
a. Approximately 4,000 acres of land will be displaced from other potential use for the life of the plant;
b. Natural vegetation and associated wildlife will be disturbed on approximately 1,200 acres of land within rights' of way of the transmission
lines;
c. Consumptive use of 78,500 acre-feet per year of wastewater for cooling
will result in temporary decline of the riparian vegetation and associated wildlife in the Salt and Gila River channels downstream from
the 91st Avenue STP;
d. Chemical deposition, principally salt from operation of the cooling
towers, will occur on the site and to a lesser degree on the land surrounding the site and may alter salt sensitive flora and fauna;
. e. Consumptive use of water for potable supply will amount to approximately 1,600 acre-feet per year of ground water and will cause the
underlying aquifer to depress at approximately 1 foot per year which is
about one-fourth of the previous rate of usage on the site;
f. Short-term changes in air quality will occur due to smoke and dust
during construction and due to heat, 'moisture, and particulates from
cooling towers and from exhaust from infrequent operation of emergency diesel-electric generators;
g. Aesthetic changes will be caused by both the facility and approximately
700 circuit miles of new transmission lines;
h Loss of habitat on the site, and the reduction and alteration of flora
and fauna in the site vicinity, will occur; ,
i. There will be some increase in bird mortality due to disturbances along
the transmission line rights of way, and from the opening of minimally
accessible land;
j. The incidence of coccidioidomycosis may increase among construction
workers as the result of dust raised during construction;
k. A temporary increased erosion will occur on site and in the transmission and pipeline corridors because' of the removal of vegetation
cover and disturbance of upper soil levels;
1. 'The radiation dose from normal operations is estimated to be 1350
man-rem per year from occupational on site exposure and an additional
, 156 man-rem per year to the remaining total U.s. population (FES, p.
5-7);
m. Materials of construction will be almost entirely from depletable
sources and must be considered as an irretrievable commitment of these
resources;
n. Approximately 17,700 metric tons of contained natural uranium in'the
form of U 3 0 S must be produced to fuel the Palo Verde facility for 40
years;
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o.

The present worth total generating cost is calculated to be $3.67
billion, assuming a plant capacity factor of 70%, a plant life of 30 years
and a 10% discount rate.
120. The Board finds that the benefits from construction and operation of
the facility are principally:
a. Approximately 21 billion kWh of electrical energy per year will be the
principal benefit from the operation of the Palo Verde facility;
b. A rated electrical generating capacity of 3,810 MWe will be available
over the life of the plant for baseload operation in the Applicants'
systems;
c. In addition to the market value of the electricity produced, customers
will benefit from increased system reliability for the Applicants'
systems;
d. Employment for construction phase will be prOvided at an estimated
total of $456 million with average employment estimated to be 2200
employees;
e. Employment for operation will be provided for an estimated 300
employees with an annual payroll of $4.5 million;
f. During the construction phase, the total estimated property tax
revenues expected to be received by various j~risdictions is approximately $495 million and the proportion of total sales tax revenues
related to construction payroll for redistribution to Maricopa County is
estimated to be $2.2 million.
121. Based on all the evidence presented, the Board finds that the environmental, economic, technical and other benefits from the construction and operation of the Palo Verde facility will be greater than the environmental and other
costs incurred. Therefore, the Board finds that the balance between the benefits
and costs involved in the proposed action favors granting construction permits
for the facility.
VI. FINDINGS OF FACT
A. WITH REGARD TO HEALm AND SAFElY MAnERS

122. The Applicants have described the proposed design of the Palo Verde
facility, including, but not limited to, the principal architectural and engineering
criteria for the design, and have identified the major features or components
incorporated therein for the protection of the health and safety of the public.
123. Such further technical or design information as may be required to
complete the safety analysis, and which can be reasonably left for later consideration, will be supplied in the Final Safety Analysis Report.
124.' Safety features or components which require research and development have been described by the Applicants and the Applicants have identified,
and there will be conducted, research and development programs reasonably
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designed to resolve any safety questions associated with such features or components, including questions raised by the ACRS.
125. The Palo Verde plant site meets the Reactor Site Criteria set forth in
10 CFR Part 100.
126. The Arizona Public Service company is technically qualified to design
and construct the facility.
.
127. The Applicants are financially qualified to design and construct the
facility.
128. Issuance of the permits for the construction of Units 1,2 and 3 of the
facility will not be inimical to the common defense and security or to the health
and safety of the public.
B. WITH REGARD TO ENVIRONMENTAL MATTERS
129. The application and the record of this proceeding contain sufficient
information and the review by the Commission's regulatory Staff is adequate,
insofar as the environmental requirements of law and regulations are concerned
(except for the independent determinations required by the Board), to support
the issuance of the proposed constructi"on permits.
130. The Board has determined that the requirements of section 102(2XA),
(C) and (D) of NEPA and Part 51 of 10 CFR have been complied with in this
proceeding.
.
131. The Board has independently considered the final balance among
conflicting factors contained in the record of the proceeding for permits with a
view of determining the appropriate action to be taken.
132. After weighing environmental and other benefits against environmental and other costs, and after considering available alternatives, the Board
has determined that the proposed construction permits should be issued, such
permits being appropriately conditioned to protect environmental values.
YD. CONCLUSIONS OF LAW
133. This is an uncontested proceeding within the meaning of 10 CFR
2.4(n), as there is no controversy between the Staff and the Applicants concerning issuance of the construction permits or concerning the terms or conditions
thereof, and the only intervenors in the proceedings (Arizona Clean Energy
Coalition and Mr. Carmine F. Cardamone, Jr.) have withdrawn.
134. The Board's responsibilities are set out in 10 CFR 2.104(b)(2) and (3)
and in 10 CFR 51.52 and in the Notice of Hearing.
VDI. SUPPORTING OPINION
A. PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF LAW
135. The Board has reviewed the entire record of this proceeding, including
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the proposed findings of fact and conclusions of law submitted by the parties.
All of' the said proposed findings and conclusions, submitted which are not
incorporated directly, or inferentially in this Initial Decision are herewith reo
je!=ted as being unnecessary to the rendering of this Initial Decision.

B. ENERGY CONSERVATION
'136. Energy conservation effective~ess is very unpredictable at its current
status. The most Significant variable appears to be ,whether such conservation is
left on a volunt~ry basis through educatio'n and exhortation or through some
mandatory measure. The Applicants' expert indicated that'statistical anaylses of
electricity consumption during the last two years have failed to provide any
conclusive evidence about the role of voluntary conservation (App. Ex. 6, pp.
29·30) and concluded that the prim'ary source of decline in the growth rate of
electricity demand during the years 1974·75 was the slowdown in economic
growth due to the recession. Although the Board feels that a Significant impact
can be 'made through energy conservation measures, it is not confident in
predicting when or how much without more satisfying data than are available at
the present time.

C. TRANSMISSION LINE CORRIDORS
137. The Board expressed concern at the third Prehearing Conference that
the transinission line corridors were sufficiently wide as to prevent the Board
from determining the impact on the environmen't due to the uncertainty of
where'the transmission line would eventually be 'within that corridor. The'Appli.
cants have established in the record, with a large' volume of analytical materials,
that the system by which the corridors are selected and then the fffial trans·
mission line location determined reflects 'appropiiate procedures to provide a
good environmental selection (App. Ex. 13,26,27,28 and 33).'
.
138. The procedure used in the western states Is influenced significantly by
the fact that the government owns m'uch of the land, i.e., 85 percent of the land
iii Arizona with the remaining 15 percent privately owned. The reports prepared
are according to Department of Interior criteria which reflects this condition.
1J1e requirements of the Nuclear Regulatory, Commission for the transmission
lines are met primarily by ,summarizing the other more comprehensive reports.
DUring the hearing the Board was convinced by the evidence that the procedure
provided Significant environmental information for the entire corridor approved
and that a logical procedure for selecting the best environmental path through.
out the corridor for the transmission lines was used.

D. CONSUMPTIVE USE OF WATER
139. The reclamation and reuse of municipal wastewater and the closed·
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cycle cooling system is a.feature;unique to this facility which has associated with
it certain environmental trade.off~. The proposed consumptive use of water in an
arid ';egion constitutes an 'actionlwhich was subjected to close scrutiny by the
Board. The fact that;the,wate~ to-be consumed is sewage effluent for which
other, beneficial, uses 'may.. exist -, was examined. Buckeye Irrigati~n District
presently utilizes 30,000 ,acre-feet of wastewater annu3.ny for agricultural purposes; however, further,agricultural demand for sewage effluent is liinited due to
the legal constraints irriposed on the ainount of acreage under cultivation (Tr;, p.
850), the restricted use of,wastewater on food crops for human consumption
(Tr;; p. 858), waterlogging of the lower portions of ' the Buckeye Irrigation
District due to an 'elevated water table [10,000 acre-feet per year now pumped
to 'waste (Tr: P'- 8650)],. and the costs of pipeline construction'and pumping
(Tr~;p. 855) to render the effluent available to new agricultural lands elsewhere
(Tr., p. 859), particularly in view of the costs of .subjugating new lands ..
, 140. The use of sewage effluent for potable water supply is not economical
at current purification costs iri view of the limited social acceptance' of this
source by the public, continued use of ground water and future supply by the
Central Arizona Project.now under c'onstruction (Tr., pp. 852-53,924-27). The
recharge of ground water was also considered; however, the location of the 91st
Ave. STP downstream 'from the area of major ground water depletion precludes
any Significant recharge of the area of depletion (App. Ex. 25; Tr., pp. 909-20).
Therefore, the major use of waste water presently is for support of the riparian
vegetation and ground water recharge in the Salt and Gila river channels downstream from the 91st Ave. STP (Tr., p. 856). Ground water depletion downstream of the STP is not now, nor is it expected to be, a problem' with consumption of a fraction of the effluent planned for Palo Verde because of the
shallow depth of the water table in this area (Tr., p. 862).
'
,
141. The Board weighed the degree of impact predicted to occur on the
riparian vegetation and associated wildlife 'in the Salt and Gila River channels
due to diversion of 75,800 acre-feet per year to Palo Verde. The'riparian zone
has grown in response to wastewater discharge from the 91st Avenue STP which
began operation in 1958 (Tr., p. 866). The acreage of riparian vegetation has
fluctuated greatly during the' past 100 years due to man's water development
activities (Tr:, 861-66, 879). ,',
142. It was established that the City of Phoenix owns the sewage effluent
with 'the right to dispose'of it to any responsible purchaser (Tr.; pp. 873-874).
Excess' sewage 'effluent,. beside that purchased by the Applicants,'will continue
to be discharged into the river channel unless other customers in addition to the
Applicants' appear (Tr., pp. 866, 873). The volume of wastewater effluent is
expected to continue to increase with the growth of Metropolitan Phoenix. This
increase will result in expansion of the riparian'green-belt up to 1987, the year
maximum diversion of Palo Verde first occurs; and will stimulate recovery ill the
years beyond (FES, § 5.5.1.1; App. Ex .. 23; Tr;, pp:875-878, 102.1).
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143. These considerations by the Board lead to the conclusion that the
consumptive use of sewage effluent by Palo Verde is a beneficial use of a limited
resource in short supply in Arizona and that the negative environmental effects
predicted to occur on the riparian green·belt and associated wildlife will be
temporary and acceptable.
...,.

E. CONTAMINANTS IN COOLING WATER
144. The sewage effluent used for cooling the facility will contain radioactive Iodine-131, human pathogens, heavy metals and organochlorine compounds based on current analyses at the 91st Avenue S1P. The Board accepts
the calculations of both the Applicant and Staff which indicate that the use of
sewage effluent in the cooling system will not constitute a threat to health and
safety or cause significant environmental degradation. However, due to the
nature of sewage as a complex waste, the volume to be consumed annually, and
the tendency for new and potentially detrimental pollutants to appear in sewage,
it is only prudent to monitor the cooling water quality during construction and
throughout the operationalHfe of Palo Verde. This will ensure that the discharge
of hazardous materials and substances in the cooling tower drift will not exceed
air-quality limitations. In addition monitoring will provide the information
necessary for early detection and correction of onsite cooling water treatment
procedures in the event that significant amounts of hazardous materials or substances appear. Monitoring will provide the data base necessary for determination of the ecological effects of cooling tower drift on the environment surrounding the facility.
o.

F. CONSTRUCTION, FUEL AND DECOMMISSIONING COSTS
145. The Board requested further information from the parties prior to the
hearing on subjects which bear on the financial aspects of construction costs and
on the financial considerations for obtaining fuel and providing for disposal of
spent fuel byproducts (Staff Ex. 10). The initial concern of the Board was
generated primarily because of the volatility of construction costs during the
period starting about 1972, the recent volatility of uranium fuel costs probably
caused both by the confrontation in the supply of oil and gas fuels and by the
unknown factors involved in determining the .total supply of uranium that can
be made available for nuclear reactors and the effect that energy conservation
will play in the future need for the power. The concern of the Board was also
one of the main concerns expressed by the former intervenors in this case, the
Arizona Clean Energy Coalition who made a limited appearance at this hearing
after having dropped out as an official intervenor party (Tr., pp. 354-360).
146. There are many contributors to the eventual cost and effectiveness
with which the PaloVerde facility might deliver power. Some o~ these are the
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capacity factor with which the plant actually delivers power both initially and
throughout its lifetime, the unknown effects of energy conservation which
looms more and more as a possible significant variable in energy demand forecasts, the percent discount factor for the money used by the utility companies
to finance the facilities, and the cost of the uranium fuel to fuel the reactors.
The Board felt that the most urgent variables needing clarification were the
escalation rates for capital costs of construction and the availability of the
uranium fuel to operate the reactors.
147. The most important evidence on escalation costs came from the
Bechtel Power Corporation in the answer to one of the Board's questions
addressed to the parties before the hearing started (App. Ex. 9). The testimony
that was most pertinent at the hearing pointed out that Bechtel Power Corporation has some 60 active power plants and other similar projects involving some
100 generating units underway during the year 1975. At the time of the hearing
the Bechtel analysis had just been completed which showed that, including
labor, equipment and materials, the escalation rate was very close to 8% (Tr., p.
581), a number almost one-half of the escalation rate experience by the Bechtel
Corporation in 1974. The projected escalation rates used for the Palo Verde
facility were 10%,8%, and 7% for the years 1975,1976, and 1977 and beyond.
The predicted 10% escalation came out to be 8% for 1975 and thus places
credence in the escalation rates used by the Applicants for their cost estimates.
148. The availability of the uranium fuel for the Palo Verde facility is
insulated from recent volatility during the early years proposed for operation in
that the Applicants have a defined price commitment with Anaconda for U3 Os
for sufficient uranium to make the initial loads for all three units (Tr., p. 641).
Beyond that point, the price is to be established by the market. The Applicants
hope that by that time a more stable and mature industry will have proven
reserves better defined.
149. At the end of the 40 year maximum period for which a license to
operate the nuclear power plant is issued, the operator must renew the license
for another time period or apply for termination of the license and for authority
to dismantle the facility and dispose of its component parts (FES, § 10.2.4). No
definite plans for the decommissioning of the Palo Verde facilities have beeri
developed. At the end of the station's useful lifetime, the Applicants will prepare
a proposed decommissioning plan for review by the Commission. The plan will
comply with the Commission's Rules and Regulations then in effect. Estimated
costs of decommissioning to the lowest level are about one million dollars plus
an annual maintenance charge' in the order of one hundred thousand dollars
(FES, § 10.2.4).
G. ANALYSIS OF MONITORING DATA
150. Although the potential for significant environmental and health ef-
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fects.may.be low at Palo Verde these are nevertheless possible because of the
unique features of the cooling system. The Board s~ggests that care be taken to
assure that the appropriate analyses and interpretations of the monitoring data
required by the conditions of the Construction Permits be carried out at periodic
intervals during construction and operation of .Palo Verde. The' review pro·
cedures of the Commission should be frequently invoked to assure that construe·
tion and operating procedures are appropriately modified, if necessary, to
minimize environmental degradation and potential health effects.
H. PROJECT 3-TRANSMISSION LINE
151. At the time the Palo Verde Application for Construction Permits was
docketed (October 7, 1974), there existed plans for the construction in 1976 of
a 345·kV line from the Greenlee Substation in eastern Arizona to a connection
with the. El Paso System in west Texas via New Mexico (FES § 3.8.3; Tr., p.
1056, App. Ex. 33). This first transmission line was not part of the Palo Verde
facility. It was planned to run later a second 345·kV line from Greenlee to the
Rio Grande terminal in New Mexico, all but a few miles of which would be on
the same right of way. The second transmission line (195 miles) was included in
the Palo Verde facility as Project 3 by the Applicants. Details as to Project 3
were examined and assessed by the Staff to the same extent as the other trans·
mission line projects .
. 152. At the time of the hearing, the Board Chairman expressed concern
that· an orally proposed withdrawal of· Project 3 by. the Applicants and
acquiescence by the Staff might raise questions during the Board's consideration
which could. have the effect· of delaying the. Initial Decision concerning the
proposed Construction Permits. The withdrawal was proposed because APS had
decided that the second transmission line, designated as Project 3, would be
needed whether or not the Palo Verde facility was built. After considerable
discussion (Tr., pp. 1052·1063), it was agreed by the Applicants that Project 3
would stay in the Application for Construction Permits and that a detailed
description of it would be supplied as Applicants' Exhibit 33, which describes
the complete selection criteria and process for both transmission lines.
153. In response to a Board question, as to whether the line was then under
construction, counsel for Applicants stated that there. was construction under
way "but it was nothing to do with the project at all" (Tr., 1063). The Board
accepted the statement of counsel. For purposes of this Initial Decision, the
construction of Project 3-Transmission Line has been considered as work which
will be performed under the proposed Construction Permits.
IX. CONDmONS

. ,

154. The conditions required by regulation ~nd those customarily included
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are set forth in the form of Construction Permits attached hereto as Appendix B.
155. In the Final Supplement to the Final Environmental Statement,
Summary and Conclusions, pages iii and iv, the Staff lists the conditions which
should be imposed· for the protection of the environment. The Board concurs
and said conditions are incorporated in .the aforesaid Appendix B. Because of its
concern lest the composition of the sewage effiuent used as cooling water may
undergo a change requiring additional safety measures, the Board has added to
condition 3, E, (5) of Appendix B to this initial decision a requirement for
monitoring such effiuent .. By Staff Exhibit 19, the Applicant has indicated a
willingness to perform'such monitoring.
.
156. In Supplement No.1 to the Safety Evaluation Report, Section 2.4,
reference is made to the commitment by Applicants in Amendment 15 to PSAR
concerning ground water levels. This commitment is included as a condition for
the protection of the public health and safety in the aforesaid Appendix B.

x. DEtER~nN'AtIONs OF ULTIMATE ISSUES
157. The Board has considered all of the documentary and oral evidence
presented by the parties ori the issues in this proceeding. Based upon that reView
and upon the foregoing findings Of fact and conclusions of law, the Board makes
the following determinations on the ultimate issue involved in this case.
158. With regard to health and safety issues, pursuant to the Atomic
Energy Act of 1954, as amended, the Board has determined that the Application
and the record of the proceedings contains sufficient infonnation and the review
of the Application by the' Staff has been adequate to support the affirmative
findings proposed to be made oy the Director of Regulation on items (1){3)
below and negative finding proposed to be made by the Director of Regulation
on item (4) below:
.
(1) Whether in Accordan~e'with the prOvisions of 10 CFR50.35(a):
(a) The Applicants have described the proposed design of the facilities,
including', but not limited to, the principal architectural and engineering' criteria for design, and have identified the major features or
componerits mcorporated therein for the protection of the health
and safety of the pubiic.
.
(b) Such further technical or design information as may be required to
complete the safety analysis, and which can be reasonably left for
later consideration, will be supplied in the Final Safety Analysis
Report.
(c) Safety features' or components, if any, which require research and
development, have been described by the Applicants and the Appli'cants have identified, and there will be conducted, a research and
development p'rogram reasonably designed· to resolve any safety
questions associated with such features or components. .

703

(d) On the basis of the foregoing, there is reasonable assurance that (i)
such safety questions will be satisfactorily resolved at or before the
latest date stated in the Application for completion of construction
of each unit of the proposed facility, and (ii) taking into consid~ra.
tion the site criteria contained in 10. CFR 100, the propo'sed
facility can be constructed and operated at the proposed location
without undue risk to the health and safety of the public.
(2) Whether the Arizona Public Service Company is technically qualified to
design and c'onstruct the proposed facility.
(3) Whether the Applicants are fmancially qualified to design and construct
the proposed facility.
(4) Whether the issuance of the permits for the construction of Units 1,2
and.3 of the facility will be inimical to the common defense and
security or to the health and safety of the public.
159. With regard to the Commission's responsibilities under the National
Environmental Policy Act of 1969 (NEPA) and in accordance with 10 CFR Part
51, the Board has determined that:
(l) The Application and the record of the proceedings contain sufficient
information on NEPA matters, and the review by the Staff pursuant to
NEPA, are adequate to support the issuance of construction permits for
Units 1,2 and 3 of the Palo Verde facility.
(2) The requirements of Section 102(2)(A) , (C) and (D) of NEPA and 10
CFR Part 51 have been complied with in this proceeding.
(3) The Board has independently considered the final balance among con·
flicting factors contained in the record of the proceeding for the per·
mits with a view to determining the appropriate action to be taken.
(4) After weighing the environmental, economic, technical and other bene·
fits against environmental and other costs, and considering available
alternatives, the Board has determined that the construction permits
should be issued, subject to all of the conditions referenced or set out
in Exhibit B hereof, and particularly the conditions for the protection
of the environment set forth in Section 3.E of the said Exhibit.
XI. ORDER
Based upon the Board's determination of Ultimate Issues and pursuant to the
Atomic Energy Act of 1954, as amended, and the Commission's Regulations, it
is:
ORDERED that the Director of Regulation is authorized to issue to the
Applicants (Arizona Public Service Company, Salt River Project Agricultural
Improvement and Power District, El Paso Electric Company, Southern California
Edison Company, Public Service Company of New Mexico, and Arizona Electric
Power Cooperative, Inc.) permits to construct the Palo Verde Nuclear Generat·
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ing Station, Units 1, 2 and 3, consistent with the tenns of this Initial Decision,
substantially in the fonn of Exhibit B hereto, it being understood that the
permits for Units 2 and 3 will specify those units and will use the completion
dates and the elevations above mean sea level shown in parenthesis in Exhibit B.
IT IS FURTHER ORDERED, in accordance with 10 CFR § §2.760, 2.762,
2.764, 2.785 and 2.786 that this Initial Decision shall become effective im·
mediately and shall constitute, with respect to the matters covered therein, the
final action of the Commission forty·five (45) days after the date of issuance
hereof, subject to any review pursuant to the Commission's Rules of Practice.
Exceptions to this Initial Decision may be filed by any party within seven (7)
days after service of this Initial Decision. Within fifteen (15) days thereafter
[twenty (20) days in the case of the Staff], any party filing such exceptions
shall fIle a brief in support thereof. Within fifteen (15) days of the filing and
service of the brief of the Applicant [twenty (20) days in the case of the Staff] ,
any other party may file a brief in support of, or in opposition to, the exception.
THE ATOMIC SAFETY AND
LICENSING BOARD
Kenneth A. McCollom, Member
Quentin J. Stober, Member
Hugh K. Clark, Chainnan
Dated at Bethesda, Maryland
this 24th day of May, 1976.
[Appendices A and B are omitted from this publication but are available at the
NRC's Public Document Room, Washington, D.C.]
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ATOMIC SAFETY AND LICENSING BOARD
"

t'

Dr. Robert M. Lazo, Chairman
Dr: A. Dix~n Callihan, ':.
Dr. Richard F. Cdle'

In the Matter of

Docket No. 70·1729

ALLlED·GENERAL NUCLEAR SERVICES,
ET AL. "
'
'

(Barn'~II,Fuel Receiving and
S~oj.age Station) ,
,

, May 27,1976

Upon motion by th.e applicants for an "order to As~ure ~imilar [NRC staff]
Treatment" of their fuel receiving and storage 'station license application (as to
which tlie' staff was requiring a full environmental review)'and the appiication of
the General Electric Company for, an amendment to its operating lic'ense for an
existing fuel recovery plant, expanding the capacity of the fuel ~torage pool ~t
that plant (as to which the environmental review Jtad been limited to issuance of
a negative declaration lind environme'ntal impact appriUsal)"~hl? Licensing Board
rules that: (1) the two cases are not comparable' since,in the General Electric
proceeding there had previously been a full Tevi~w of the envirorunental irppacts
of fuel storage, whereas in this case there had been no such revjew; (1) it was
within the staffs discretion under 10 CFR §S1.S(a)(10) to determine that the
applicants' license application could constitute a ,major Commission action sig·
nificantly affecting the environment and requiring an impact statement; and (3)
the applicant has suffered no injury.
'.
.
, Motion denied.
ATOMIC ENERGY Acr: RIGHT TO HEARING
The right to a public hearing on a license application does riot d,epend on
whether an environmental statement or a negative cieclaration is prepared by the
NRC staff, but on whether petitions for intervention meeting the requirements
of 10 CFR §2.714 have been filed.
. ,
.

MEMORANDUM AND ORDER
On February 11, 1976, Allied General Nuclear Services, et al. (Applicants)
rued "Applicants' Motion for Order to Assure Similar Treatment" (Motion)
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requesting the Atomic Safety and Licensing Board (Board) to .issue an order
correcting the wrong done to the Applicants by reason of alleged discriminatory
treatment by the NRC Staff (Staff). The discriminatory treatment is alleged to
arise out of the manner in which the Staff treated' the application for a license
amendment by the General Electric Company t'o expand ·the capacity of fis
Morris, illinois fuel pool (GE.Morris.NRC Docket No. 70.13(8) and the applica.
tion by the Applicants herein for a license to possess and stor~ spent i1Ucrear'fuel
at the Barnwell Fuel ReceiVing and Storage Station (Barnwell FRSS); Since the
Staff decided to prepare a "Negative DecHtration" and an "Environmental
Impact Appraisal" for the GE·Morris amendment, Applicants contend that the
Board.should order future proceedings in the Barnwell FRSS matter to be c~n.
ducted as if the Staff had published a Negative Declaration and Envirorurient3J.
Impact Appraisal for the Barnwell FRSS rather ·than the Final Environmental
Statement (FES)' issued by the Staff in .January, 1976., Applicants base 'fuel!
request for corrective action by the Board on the premise that the environmental
impacts from GE·Morris and the Barnwell FRSS are similar and that, in both
cases, the Staff found those impacts to be negligible. The Staff and Environ.
mentalists, Inc., one of the Intervenors in this proceeding, have flIed responses
;
arguing against the granting of the Motion. The Motion is denied.
In support of their Motion, Applicants have set forth in tabular form five
pages of pertinent information showing that the considerations taken into ac·
count in the two situations appear to be parallel in all substantial respects and
that, in fact, the problems considered with respect to the Barnwell FRSS appear
to be of even lesser Significance than those covered in the Staffs GE.Morrls
documents.
.•
.
It is clear, however, that no discrimination'was practiced by the Staff in its
treatment of the GE·Morris and Barnwell FRSS applications. The GE.Morris
application requested an amendment to an existing operating license for- the
Midwest Fuel Recovery Plant (NRC Docket No. 50.268)-a license.which
issued only after the Staff had reviewed. the environmental 'unpacts of ftiel
storage and given the public full opportunity to invplve itself in that evaluation.
In this case, there has not been any previous enviro~ent3I review by the Staff
and the Board directed sp~cifically to licensing spent fuel storage at Barnweli.
The 10 CFR Part 70 application was flIed as a sepllrate matter in July, 1974.
Thus, the preparation and circulation of an environmental state~ent gave the
public and the parties the~r first opportunity to cOlllJ11ent on the Staffs environ·
mental review of the Barnwell FRSS as a separately operable. facility.:
. Beyond this, the Staff complied with the regulations, part!cularly 10 CF~
Part 51, in deciding to prepare an environmental impact statement for the Barn·
well FRSS and a Negative Declaration for GE·Morris. The. Commission's reguia.
.,
tions provide at 10 CFR §51.5(a):
(a) An environmental impact statement will be prepared lIl1d. circulated
prior to taking any of the follo~ing types of actions: ...

was
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(10)' Any other action which the Commission determines is a major
Commission action significantly affecting the quality of the human
environment.

The Barnwell FRSS license application is for possession and storage of 400
MT of special nuclear materials pursuant to 10 CFR Part 70. The Staff noted the
• language of 10 CFR §51.5(aXI0), supra., and determined that the Barnwell
FRSS application could constitute a major Commission action significantly
affecting the quality of the human environment. A complete review of the actual
environmental effects was deemed necessary to determine the extent of environmental impact. The Draft Environmental Statement (DES) for the Barnwell
FRSS was accordingly issued in May, 1975, and its availability was noticed in
the Federal Register at 40 F R 23121. The DES concluded that no significant
impacts to the environment would result from the proposed licensing action.
The GE·Morris application for an amendment to its existing license to
possess and store special nuclear materials was flied several months after the full
environmental assessment was begun for the Barnwell FRSS. As a result of the
comprehensive environmental review conducted for the Barnwell FRSS application the Staff learned that no significant impacts to the environment would
result from the,licensing of a fuel storage facility. Thereafter, Staff reviewed the
GE-Morris application and the operational monitoring data compiled by GE and
concluded that an environmental impact statement was unnecessary because the
Commission action would not significantly affect the quality of the human
environment. Therefore, the Staff published a Negative Declaration and an
Environmental Impact Appraisal pursuant to 10 CFR §51.7 and noticed its
availability December 11, 1975 at 40 F R 57724.
Assuming however, that the Barnwell FRSS application should have been
treated similarly to the GE-Morris application (i.e., that a Negative Declaration
and an Environmental Impact Appraisal should have been issued instead of the
FES), Applicants are not entitled to the relief suggested in the Motion; viz.,
cancellation of the hearing or curtailment of the scope of the issues to be heard.
The reason for this is that the right to a hearing does not depend on whether an
FES or a Negative Declaration was prepared by the Staff, but on whether the
petitions for intervention which have been flied meet the requirements of 10
CFR §2.714. Similarly, the issues to be heard are those which have been
properly raised in accordance with the requirements of 10 CFR §2.714. Here,
three petitions to intervene were flied as a result of the publication of the Notice
of Opportunity for Hearing (40 F R 28506). Two of these petitions were
granted. The Board's rulings on these petitions and the issues sought to be raised
cannot turn, in any respect, on whether the Staff published an FES or a Negative
Declaration.
'
By Memorandum and Order dated March 26, 1976, the Board requested
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answers from Applicants and Staff to three specific questions relating to Applicants' Motion To Assure Similar Treatment:
QUESTION 1
Prior to the filing of the application here in question, what had been the
Stafrs policy with respect to safety and environmental review of similar
applications? Were such applications made the subject of a notice of opportunity for hearing and, if so, what issues were stated for consideration?
QUESTION 2
Assuming arguendo that Applicants' allegations are true, it appears that
Applicants' legal position is basically that the Stafrs determination under
10 CFR §S1.S(a)(10) was erroneous. The Staff has admitted as much.
Procedurally, how should this legal position be advanced? Is the instant
motion timely?
QUESTION 3
Under the same assumptions stated in 2. above, specifically, how does the
Stafrs erroneous determination injure Applicants? Is any such injury legally
cognizable and therefore redressable? If so, what relief is appropriate?
Responses to the Board's questions by the Staff and the Applicants were
filed on April 8, 1976. In addition, at the invitation of the Board, Environmentalists, Inc., filed a response on April 15, 1976.
The answers submitted by the Applicants fail to provide any basis for granting the relief requested. It is alleged that the Stafrs erroneous 1 determination to
prepare an environmental impact statement has injured Applicants. But the
injury of which Applicants complain, is the creation of a situation which may
have seriously misled the Board and the public into believing that there are
important NEPA issues involved which might well justify a hearing. No such
injury is perceived by the Board. Counsel for the Staff and Environmentalists,
Inc. are quite correct in their response that the holding of a hearing on an
application does not depend on whether an environmental impact statement or a
Negative Declaration is prepared by the Staff. It depends upon whether petitions
to intervene which meet the requirements of 10 CFR 2.714 have been filed.
Similarly, the scope of issues for a hearing is not determined or affected by the
Staff decision to prepare an environmental impact statement. It is determined by
the Board ruling on contentions placed before it by Intervenors and the requirements of the Commission's regulations concerning the findings which the Board
must make in rendering a decision. If Applicants are correct in their assertions
I In its response to the Board's questions, the Staff points out that it was only after
months of thorough evaluation that the Staff concluded that the environmental impact
, statement it had prepared was unnecessary in this case.
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that the contentions being proffered are of little substance, the Commission's
regulations relating to summary disposition of issues on the pleadings (10 CFR
2.749) should proVide the relief Applicants are seeking.
Applicants' Motion is denIed.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
Robert M. Lazo, Chairman
Issued at Bethesda, Maryland
this 27th day of May, 1976
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Upon motion by applicants for further operating license authority, pennitting additional low power testing and operation at power levels up to 35 percent
of full power, the Licensing Board issues a supplemental initial decision, making
findings of fact and law and authorizing the grant of such an operating license
(subject to specified conditions).
Motion granted.
TECHNICAL ISSUES DISCUSSED: need for auxiliary river water intake
system.
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SUPPLEMENTAL INITIAL DECISION
AUTHORIZING INTERIM OPERATION AT
POWER LEVELS UP TO 35 PERCENT OF FULL POWER
(OPERATING LICENSE)
Duquesne Light Company, et a1. (Applicants) filed a motion on May 18,
1976 in accordance with 10 CFR Section 50.57(c) for further operating license
authority permitting additional low power testing and further operations short
of full power operation up to 35 percent of full power for the period ending
June 30,1976.
The motion and this Supplemental Initial Decision are based upon the
evidence of record developed over a period of time which has resulted in two
decisions, one reflected in 7 AEC 811, and the other issued on January 22, 1976
(NRCI-76/1, page 44), both of which are incorporated by reference for this
decision. The latter decision authorized low power testing up to 5 percent of full
power operations. This limit had been requested by the Applicants. The findings
required by 10 CFR Section 50.57(a) and (c) and reflected in the January 22,
1976 decision are speci.fically incorporated by reference and are reaffirmed for
this supplemental decision. This decision, however, will also address the concerns
of the Board reflected in the evidentiary hearings held March 29 and 30th and
additional findings will be made herein.
The Applicants' motion requested a hearing, which by stipulation of the
. Applicants, the Staff and intervenor City of Pittsburgh, as the active parties in
the proceeding, was convened on May 21, 1976.
The May 21st hearing was preceded by an Atomic Safety and Licensing
Board (the Board) letter and oral communications with all parties respecting the
proposed findings and conclusions that had been submitted following evidentiary hearings which were held on March 29 and 30, 1976. The Board, in a
consideration of the proposed findings, stated that it could not authorize full
power operations in view of the absence of complete evaluation by the Staff of
an alternate method of cooling (needed in the event a runaway gasoline barge
crashed into the river water intake structure and exploded), and also in view of
differences between the Staff and Applicants' separate probability analyses.
The additional presentation made at the May hearing by the Applicants was
directed primarily to its proposal to secure another probability analysis, this to
be prepared by an independent organization, in an endeavor to provide a comparison with the Staff and Applicants' analyses, and also to be based, if possible,
upon a broader range of statistical data.' A second phase of Applicants' presenI Discussions respecting a broader range of statistical data included considerations of
statistics from the Interstate Commerce Commission, and the successor agency having
regulatory authority over barge lines, which may require reports prepared in accordance
with a systematized procedure.
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tation consisted of evidence regarding a third basis for reasonable assurance of
safety for the water intake structure. This involved a proposal to station a river
tugboat at the dock for the intake structure, which tugboat would be staffed
with a crew on a 24-hour basis, ready to ward off any possible runaway barge
and thus prevent any explosion. Applicants also presented evidence that a
portable water supply system could be established with sufficient capacity to
supply needed cooling water if the river intake structure were to be damaged in
any manner.
With this presentation, Applicants urge that the record is sufficient for a full
term full power license, or at least sufficient to permit granting the motion for a
35 percent power level license. The Staff relies upon its probability analysis and
asserts that it has not fully evaluated the alternate cooling systems suggested by
Applicants and thus cannot' express any opinion that anyone of the alternatives
is adequate for needed cooling water. The Staff agreed, however, that some
unquantifiable measure of additional safety was provided,2 but lacking a complete evaluation of each alternative, the Staff adhered to its probability analysis
as adequate for the Board to grant a full term license, and a fortiori, the Staff
supports the motion for a 35 percent power level. Respecting the Applicants'
proposed tugboat arrangement, the Staff stated that it could not quantify a
credit for this system ..... without first performing its own probability study
using the parameters of the river characteristics immediately adjacent to the site
proposed" for the tugboat.
The position of the intervenor, City of Pittsburgh, after both the March 29
and 30th and the May 21st hearings was that no license for either 35 percent or
for full power should be granted until the Staff has completed evaluations of the
several alternate cooling systems proposed by Applicants, and the City was not
prepared to accept either of the probability analyses submitted by the Applicants and the Staff.
AUXILIARY RIVER WATER INTAKE SYSTEM
The Staff has proposed, and Applicants have committed themselves to, the
installation of an auxiliary river water system to be operative by December 31,
1976. The intent of the auxiliary system is to provide a backup to the primary
intake system in the event that the primary river water system were damaged by

'The Staff view as expressed in its proposed findings was that: " •.• while the various
bases proposed by the Applicants would improve the margin of safety, these bases by
themselves individually or taken together would not be a sufficient justification in the
Stafrs opinion for operation at any power level unless the Stafrs analysis of the low
probability of the barge accident were also taken into account." At the hearing, the Board
indicated that its determination would be inclusive of aU considerations regarding safety of
the proposed operation.
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it postulated gasoline barge explosion. The Board's Initial Decision Authorizing
Low Power Testing concluded that the plant could operate during the low power
testing phase without said installation but "that prior to approving full power
operation without such an auxiliary system, further' clarification will be reo
quired."
At the evidentiary hearing~ ~n March 29 and 30,1976, both the Applica~ts
and the Regulatory Staff presented testimony, inter alia, in support of allowing
full power operation without the auxiliary intake structure until December 31,
1976, based on the low probability of the postulated accident caused by the
barge impact. The Stafrs probability study concluded that the probability of
such an accident is 1.8 x 10- 5 per year. The Applicants' analysis resulted in a
risk figure of i x 10- 7 per 'year. The factor of 100 difference between the two
analyses was explained in terms of several conservative factors imposed by the
Staff. Since the higher probability is approximately 'equivalent (for operation
during the, balance of calendar year 1976) 'to a 10-:- 7 )Jer year risk over 40 years,
the Staff has concluded that such operation (full power without auxiliary in·
take) is acceptable. The Board is'thus faced with Significantly different proba.
bility results from -two reasonable and prude'nt parties a~d is unconvinced that
the higher, more ,cons~rVative' val:ue, ne~essarily represents the more reliable
assessment.
At the same hearing, Applicants presented testimony describing an alternate
shutdown procedure that could serve to bring the plant to a cold shutdown
condition following the loss of the primary intake system in the event such loss
occurred prior to the, availability of the auxiliary system. This testimony indicated that there is an adequate inventory of circulating water to bring the plant
to cold shutdown without access to additional river water. This system has been
recently and successfully tested. However, itis functionally dependent upon the
ability of the pump house and the cooling tower catch basin to survive the same
explosion that is assumed to disable the intake structure. The Staff foun.d that it
does not have the information necessary to verify the integrity of these
structures.
At the May 21st hearing, one of the Applicants' witnesses, experienced in
handling Ohio River ' traffic in 'the vicinity .ofthe Beaver Valley Power Station
site, testified about the efficacy of using a tug~oat (on 24·hour duty) to protect
the main intake structure from impact by runaway barges, as proposed in Appli.
cants' motion for operation at 35 percent of power. His testimony supported the
feasibility of protecting the intake structure in this manner, namely, by intercepting and diverting any loose barges potentially threatening the intake. This
testimony also prOvided the information that the overall river configuration in
the vicinity of the Beaver Valley intake is sUch that an unattended barge drifting
freely with the river current, which seldom exceeds five miles per hour even at
high water conditions, would most likely not be carried into the intake struc-
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ture'.3 Furthermore, the period from May until about December is typically a
low water period, of almost no water flow. This witness cited his 25, years of
experience on the Ohio River to support his testimony that 'a runaway
petroleum barge is an extremely rare event, one that he had never seen nor
heard of.'
.
. Also a~ the M~y hearing in referenc~ to ~e motion seeking authority for an
increase in ppV(er level operation~, the Staff reported that tpe lower decay heat
generate~ by operation restricted to 35 percent gf full power could be adequately coo~ed by ~yai!able ~at~r in th~ de~fneralizer storage tank and the condenser
hot w~ll for ari inte~al of about five ~ays. Only after sucl1 an interv;u would
supplementary wa!er be required, ang then only at the rate of 20 to 2~ gallons
per minute, to provide the requisite cooling. This could rea~ily be done without
the use of the cooling to\yer basin and the pump house. It would use the same
system which the Stafrs affidavit found suitable after test, except for its previous reliance on the cooling tower' a~d the pump house. Duquesne Light is
prepared to prov~de two standby pumps to supply the supplementllry water in
the event it is required. Such a system could be set up within four hours, well
within the five:day interval available. While this system has not peen fully reviewed by the St~ff, the Staff agre~s that it is feasible and that it adds to the
assurance that, in the unlikely event of the postulated barge accident, the Applicants will have both sufficie!1t time and' capability to cool the facility adequately.'
,.
The Staff has concluded that, based upon its low probability analysis of the
postulated barge accident, a full power license should be issued now with a
condition that the auxiliary river water intake be completed by December 31,
1976, and, of course, it logically also supports issuance of the interim license
requested now by Applicants. The Staff maintains, however, that the additional
assurances provided by the foregoing testimony (on the river configuration, the
presence of the tugboat, and the alternate cooling system now proposed; which
have not been fully reviewed by the StafO standing alone (i.e., without taking
into account the Stafrs low probability analysis), would not be sufficient by
themselves to license the facility. "
The City of Pittsburgh alleges that, unless the Staff is able to change its
barge accident probability result, the plant should not be licensed for operation
at a higher power level. '
It is the Board's view that the requisite finding of "reasonable assurance"
S Applicants furnished copies of U. S. Army Corps of Engineers' navigation charts
reflecting the site of the proposed construction. Official notice can be taken of these
government records. The Board is not persuaded that the topography of the river bottom will
serve as any retarding influence for a floating barge with a draft of approximately two feet.
The surface drift may be different than channel current flow 'at the depths shown on the
navigation charts.
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that the activities to be authorized can be conducted without endangering the
health and safety of the public requires the exercise of sound and balanced
judgment. Such a finding does not require, as the Staff seems to suggest, that the
Board take any single element in the presentation to determine whether it,
standing alone, provides the necessary quantum of assurance. Nor does the
standard of "reasonable assurance" require that the Board obtain-from the Staff
a precise and lower probability figure, as suggested by the City of Pittsburgh,
before it can proceed with this license authorization. Indeed, the Board finds
that from the foregoing evidence there is reasonable assurance that the plant can
be operated at 35 percent of full power in the absence of an auxiliary intake
structure without endangering the health and safety of the public. In addition,
the Board finds that the Applicants have provided a satisfactory method, for an
interim period until the auxiliary water intake structure is operative, to bring the
plant safely to a cold shutdown condition in the event the river water intake
structure is disabled.
STEAM GENERATOR TUBE INTEGRITY

In Northern Stutes Power Company (prairie Island Nuclear Generating
Plant, Units 1 and 2), ALAB-284 (NRCI-75/8, page 197), the Appeal Board
raised certain questions concerning steam generator tube integrity. The Licensing
Board, in light of the Appeal Board's concerns, decided to resolve these questions as to Unit 1 on the basis of the record being developed in this hearing.
Testimony by Staff witnesses established a set of criteria to assure that steam
generator tube integrity is not reduced below an acceptable level with adequate
safety margins. These criteria, to be included in Technical Specifications for Unit
1, involve secondary chemistry monitoring, steam generator tube leakage limits,
and tube inspection and tube plugging criteria. The Staff has recommended that
secondary chemistry monitoring and control be governed by a Technical Specification establishing limiting conditions for operation and action to be taken in
the event specified limits are exceeded during operation.
The Staff has proposed that steam generator tube leakage be governed by a
Technical Specification establishing a primary-to-secondary leak rate of 1 gpm
total in all steam generators and 500 gallons per day in one steam generator. The
Staff has also recommended that the method of steam generator tube surveillance and inspection be governed by a specification establishing the eddy
current examination method, equipment, and reporting requirements.
The tube plUgging criteria require that tubes be plugged whenever the results
of inspection indicate degradation greater than 40 percent of the original wall
thickness. This requirement includes an allowance of 10 percent of the original
wall thickness to account for possible further degradation before subsequent
inspections: To confirm the adequacy of a tube plugging criterion of 40 percent
(50 percent less 10 percent allowance for degradation before subsequent inspec-
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tion), analyses have been conducted to Show the appropriateness of, and margins
available at the 50 percent degradation. Tube stress analyses under dynamic
loading, fatigue effects, and static test programs were considered in the overall
evaluation of the ability of the Unit 1 steam generators to withstand design basis
accident conditions. This evaluation included the effects of tubing degraded to
0.025 inches thickness, which is approximately the 50 percent level, and of
tubing containing cracks corresponding to the leakage level flXed in.the Technical Specifications.
The specific conclusions reached are: (l) the analyses performed are
adequate to demonstrate that the tubes canbe expected to withstand all static
and dynamic loads during all normal operating and postulated accident conditions, and (2) Inconel-600 tube specimens have been subjected to all loading
conditions of interest including service exposure, to demonstrate that the largest
cracks that could exist under the Staffs leak rate criterion would not increase in
size under the full range of pressure and mechanical loads associated with a
loss-of-coolant accident, steamline, or feedwater line rupture in conjunction with
a nominal SSE. Although secondary water chemistry control is needed, condensate demineralization is not required as a safety matter since chemistry monitoring and condenser tube maintenance can limit the intrusion of impurities in the
condensate, providing a high degree of protection against corrosive attack.
Operation with condensate demineralization is, of course, also acceptable. Applicants testified at the December 1975 hearing that, should on-line reliability of
Unit 1 be less than expected because of condenser inleakage, consideration
would be given to installing demineralizers.
This Board finds that steam generator tube integrity can be assured by
imposing the limitations set forth in the record.
ASYMMETRIC BLOWDOWN FORCES
As set forth in the Initial Decision of January 22, 1976, the Board addressed
the asymmetric forces acting on the reactor vessel supports as a result of a loss of
coolant accident caused by a break in a cold leg near the vessel. The Board found
that the probability of a tOCA arising from a break at that specific location was
extremely small.
A detailed analysis was undertaken by Applicants to evaluate the asymmetric pressure and reactor vessel internals response loadings on the reactor
vessel support system. This analysis showed that, with the exception of two of
the six reactor vessel nozzle supports, all support components are within their
design capacities. A further analysis of the two nozzle supports showed that
while small local plastic deformation could occur in three of six cap screws, the
resultant strain would be only 10 percent of the ultimate strain and that no
failure would occur. The complete analysis showed that the reactor can be shut
down and maintained in a safe condition even considering the postulated
asymmetric loads.
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The Staff has reviewed the Applicants' analysis and concluded that ·the
analysis is correc~. given the loads calculated by the Applicants. The Staff is still
reviewing the internal and external pressure calculations that were used to
develop the transient loads for the Applicants' analysis. In particular, the Staff
has not completed its review of the newer codes used to generate internal differential pressure loads. On the basis of the review completed so far the Staff
agrees that" the actual loads will be less than the loads calculated by previous,
more conservative codes, but it is not yet prepared to agree on the full amount
of the reduction that the Applicants show. The Staff witness pOinted out, however, that the analyses performed for the same reactor coolant system at·the
North Anna plant, using the more conservative codes, have shown that even if
the reactor vessel supports did not resist the lateral or uplift forces, the vessel
would undergo very small displacements, with no loss of integrity of the core
support structures or other internals, no loss of control rod function, and only
limited deformation of fueI. Since the possible differences in loads' calculated by
the Applicant and the Staff are not of the order of magnitude necessary to
actually cause the supports to lose all resistance, the question is not one of
essential systems remaining functional, but rather one of confirming design
margin. Thus, the Staff is satisfied that the essential safety systems would not
lose their ability to function under postulated accident 'conditions. The remaining aspects of the Staffs analysis is intended to confirm the magnitude of design
margins. The Board concludes that the ability of safety systems to function has
been adequately addressed.
The Board finds tliat the Unit 1 reactor vessel support system will withstand
the postulated asymmetric blowdown forces; and that the plant will operate
without undue risk to the health and safety of the public while the question of
design margin is being resolved.
FUEL ROD BOWING
The change in design from the 15 x 15 rod fuel element of previous Westinghouse plants to the 17 x 17 rod element of Beaver Valley Unit 1 has not been
completely evaluated, particularly with respect to the potential effect of fuel rod
bowing on the departure-from-nucleate-boiling ratio and on power peaking.
Pending its review of recently submitted Westinghouse information, the
Staff has recommended the imposition of a design margin on the departurefrom·nucleate-boiling ratio of 7 percent for the first fuel cycle and 9-1/2 percent
at the end of the third fuel cycle to accommodate the effect of fuel rod bowing.
These limits would only apply at power levels above 90 percent of full power.
The Staff has also recommended a conservative power peaking penalty of
1.73 percent to account for local power spikes possibly resulting from rod
bowing and will require use of 2.19 as a value for peaking factor and for the
operation of the axial power distribution monitoring system at power levels
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above 93.7 percent of rated core power, when the core is below specified burnup
levels.
The Board recognizes that the additional conservatism with respect to
power peaking and use of the axial flux monitoring system results from the fact
that the Staff has not completely evaluated Westinghouse's reports on the effect
of bowing on power peaking. It is also recognized that a less restrictive set of
conditions, on peaking factor and use of the axial. power monitoring system,
might be permissible if no penalty for bowing is needed. However, the Board
fmds ·that, pending completion of the Stafrs review, imposition of. the Stafrs
recommended limitations is appropriate.
HYDROGEN RECOMBINERS

...

At the evidentiary hearing held on December 16, 1975, the Board requested
that the Staff speCifically review the design analysis of the hydrogen recombiners
to verify that the seismic design calculations have been correctly and acceptably
performed. The Staff has completed its review of the design calculations of the
hydrogen recombiners and has determined that these calculations have been
performed in an acceptable ~anner. The Board's questions on this issue are
resolved.
,:
-

PREVENTION OF. SPURIOUS OPERATION OF CERTAIN MOTOR·
OPERATED,VALVES
In Safety Evaluation. Supplement No.2, the Staff indicated that power
lockout would be required for certain motor-operated valves in order to prevent
spurious actuation of these valves during and following a postulated loss-of·
coolant accident. The Applicants had proposed to meet this requirement by
removing motive power from the valve motors at the motor control·center.
However, after a site visit on December 15,1975, the Staff determined that the
plant wiring was arranged in such a manner that valve position indication in the
control r,?om would .be lost when power is removed at the motor control center.
The Staff indicated that an acceptable alternative to power lockout at the motor
control center would be one which utilizes a power isolation switch in the motor
control circuit. The Staff also indicated that it required redundant valve position
indication in the control room at all times for these valves as well as automatic
indication of the grounding or shorting of at least one of the two contacts in the
power isolation. switch. The Staff proposes as a requirement that the installation
of the valve control circuit power lockout, valve position indication and auto·
matic indication of shorting or grounding be completed prior to issuance of .an
amendment to the operating license authori~ng full·power operation. The Board
finds that the Stafrs assessment is appropriate and that these modifications must
be completed before full-power operation is authorized.
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COOLANT LOOP ISOLATION AND TRANSFER OF ECCS FROM INJEC·
TION MODE TO RECIRCULATION MODE
The operating license issued January 30,1976 contained limiting conditions
with respect to transfer of the emergency core cooling system from the injection
mode of operation to the recirculation mode of operation and with respect to
reactor coolant loop isolation. These conditions will continue with the issuance
of full.power operation:
a. The reactor will not be operated with less than three coolant loops in
operation at powers above 11 percent of rated power.
b. A design modification to automate transition of the ECCS from the
injection to the recirculation mode will be proposed within nine
mon'ths of issuance of the low power license and will be implemented
before the start of the second fuel cycle.
ENVIRONMENTAL QUALIFICATION OF BISTABLE ELEMENTS IN
CIRCUITRY COMPONENTS
Certain control and shutdown circuitry -components contain electronic
bistable elements that are located in protected areas outside of the containment
and will thus not be subjected to post·LOCA environmental conditions. How·
ever, these bistable elements ha'd not been tested-prior to the most recent
hearing-to determine their ability to operate during a seismic excitation.
Additional seismic testing is currently being carried out to verify that the
bistables will retain their capacity to change state during the seismic excitation.
Prior seismic testing verified the ability of the bistables to change state following
a seismic excitation. Because bistables are electronic rather than electromechani·
cal devices, and because of the prior testing, Westinghouse believes that bistables
will function as designed during the seismic test. Westinghouse design engineers
have been able to conceive of no effect of a seismic excitation which could
prevent the bistables from functioning.
If a seismic event were to affect the ability of the bistables to function, it is
more likely that the effect would be a spurious trip rather than a failure to trip.
A single channel spurious trip would neither cause, nor prevent, a protective
action. A protective action generated by a spurious trip would not result in an
unsafe plant condition.
Based upon the satisfactory results of prior testing, the limited amount of
additional testing, the absence of any identified safety issue which might be
caused by inadvertent actuation, the relatively short period of time pending
completion of the Stafrs review of the test program results (May 1976), and the
low probability of coincident incidents (LOCA plus seismic events) requiring
bistable action, operation of Unit 1 pending completion of the supplemental test
program is judged to be acceptable by Applicants and the Staff. Based upon its
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own review of the foregoing, the Board finds these judgments to be acceptable
under the circumstances that the Staff will require corrective action if the test
results are unacceptable.
ENVIRONMENTAL EFFECTS OF DISCHARGED CHLORINE
The Unit 1 Final Environmental Statement evaluated the impact of the
Applicants' then proposed 0.1 mg/l discharge level of free residual chlorine.
Subsequently, the Environmental Protection Agency (EPA) promulgated its
Effluent Guidelines and Standards for the Steam Electric Power Generating
Point Source Category, which established a limit of 0.2 mg/l for average free
available chlorine. A National Pollution Discharge Elimination System permit
has been issued by EPA for the Unit 1 facility, which permit includes the 0.2
mg/l1imit.
Applicants will inject chlorine in the cooling water system on an intermittent basis. With dilution in the Ohio River, the Chlorine levels will be reduced
by a factor of eight beyond a four-acre area. Chemical reactions would further
reduce chlorine concentration. The 0.2 mg/l1imit, applied at the cooling tower
blowdown (i.e., prior to dilution and chemical reduction), compares favorably
with levels recommended in Brungs' authoritative study of the effects of
chlorine discharges. Brungs concluded that for intermittent chlorination, a limit
of 0.2 mg/l is adequate to protect aquatic biota. The 0.2 mg/l limit is somewhat
conservative in that it falls below levels reported as toxic. Although chloramine
levels are not expected to be greater than those associated with a 0.1 mg/l free
residual chlorine limit, chloramine levels (as well as those for free residual
chlorine) will be monitored to assure that actual limits are consistent with those
predicted and that any impact is acceptable. The higher limits authorized by the
NPDES permit will not have significant environmental impacts beyond those
which the Staff previouSly evaluated, and found' acceptable, at the 0.1 mg/l
level.
.
The Board thus finds that the environmental impact of chlorine discharges
has been adequately evaluated and will be insignificant.
'
QUALITY ASSURANCE FOR UNIT 1 OPERATION
Testimony by the Vice President. of Operations of Duquesne Light Company set forth management's close personal involvement with, and commitment
to, operational quality assurance for Unit 1. The long and varied experience of
Duquesne's management with all phases of plant operation gives assurance that
proper management attention and understanding will be given to Unit 1 operation. The operational quality assurance function will be carried out with
Duquesne personnel to the greatest extent possible, thus allowing better control
and a better end result.
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The Board is satisfied that 'the plant is ready for operation from a quality
assurance standpoint.
I '
FINDINGS AND CONCLUSIONS OF LAW
. The proposed findings submitted by the Applican~ and the Staff have been
substantially accepted with the modifications reflected in the foregoing decision
and thus specific rulings have not been made for each such proposed finding.
The motion for authority to operate at 35 percent power level is granted without limitations as to time in view of the possibility of time delay in the completion of tests.
,
.
. The Board has considered the submittals fr<?m intervenor City of Pittsburgh.
No other intervenor has med any proposals. The City nIed one proposed finding
of fact and one proposed conclusion of law following the March hearings. The
City's proposal of fact contains some aspects of argument as well as recitals with
references to the transcript of matters. presented in the hearings. The Board
accepts the proposed finding, of fact insofar· as the evidentiary matters are
accurately reflected, otherwise the Board rejects the argumentative portion. The
City's conclusion of law filed after the March'hearings that a full power 11cense
must be denied is accepted for reasons' shown in this Supplementary Initial
Decision. Foll~wing the. May 21 'hearing, the CitY submitted a 'proposed order
concluding that ,the motion for. 35. percent power level authority should be
denied for the reason that the Staff probability study is inadequate, and because
the addItional safeguard, proposals of the Applicants, including the tugboat
standby arrangement and the portable additional water supply have not been
evaluated by the Staff. The 'Board rejects imd denies this proposed order by the
City upon the basis that it is not based upon reliable,' probative and substantial
evidence and for the further
reasons set forth in the .Supplementary Initial
.
Decision herein. The City's post-May 21 submittal also requests service on it,
with a right to seek a further hearing, respecting the expanded probability study
that Applicants are having prepared. These requests are granted. 1
Based upon the foregoing findings of fact and the entire evidentiary record
in this proceeding, the Licensing Board has determined that all matters in controversy, particularly those referenced in the Board's letter of March 11,1976
have ,been satisfactorily resolved, except with respect to the matters in reference
to Applicants' request for a full power license. These matters will be considered
in a subsequent decision after the further probability study has been presented
by the Applicants. The Licensing Board therefore makes
following findings
based upon the record of this proceeding with regard to the above-referenced
.'
. :
matters in controversy:
'(1) Construction of the 'facility. has been substantially completed in conformity with the construction permit and the applica:tion ~s amended,

the

722

(2)'

(3)

(4)

(5)
(6)

the provisions 'of the Act, and the rules and regulations of the Commission; and· ,,'.
.
.'"
The facility will operate at the 35 percent power level in conformity
with the application as amended, the provisions of the Act, and 'the
rules and regulations of the Commission; and
'~
There is reasonable assurance (i) that the activities at the 35 percent
power level authorized by the operating license issued pursuant to this
Supplementary Initial Decisio~ can be conducted without endangering
the health and safety of the public, and (il) that such activities will be
conducted in compliance with the regulations in this chapter; and
The Applicants are technically and financially qualified to engage in the
activities authorized by the operating license in accordance with the
regulations in this chapter; and
The applicable provisions of Part 140 of this chapter have been satisfied;and
The issuance of the operating license will not be inimical to the common defense and security or to the health and safety of the public.

WHEREFORE, IT IS ORDERED, in accordance with the Atomic Energy
Act of 1954, as amended, and the Rules of Practice of the Commission, and
based on the fmdings and conclusions set forth herein, that the Director of
Nuclear Reactor Regulation is authorized to issue an operating license consistent
with the terms of this Supplementary Initial Decision up to the limit of 35
percent of full power.
IT IS FURTHER ORDERED, in accordance with Sections 2.760, 2.762,
2.764,2.785, and 2.786 of the Commission's Rules of Practice, that this Supplementary Initial Decision should be effective immediately and shall constitute the
final action of the Commission subject to review thereof under the above-cited
rules. Exceptions to this Supplementary Initial Decision may be ftled by any
party within seven days after the service of this Supplementary Initial Decision.
A brief in support of the exceptions shall be ftled within fifteen days thereafter
(twenty days in the case of the Staff). Within fifteen days after the service of the
brief of appellant (twenty days in the case of the Staff), any other party may ftle
a brief in support of, or in opposition to, the exceptions.
ATOMIC SAFETY AND
LICENSING BOARD
Gustave A. Linenberger, Member
Samuel W. Jensch, Chairman
,
Mr. Shon concurs in this decision. At the present time, he is necessarily
absent in the hearing of another case. Mr. Shon has attended all evidentiary
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sessions and has fully participated in all of the matters herein determined. He has
authorized this expression of his concurrence in the results here reached.
Issued:
May 28,1976
Bethesda, Maryland
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UNITED STATES OF AMERICA
NUCLEAR REqULATORY COMMISSION

LBP·76·24

ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

Docket No. 70·1729

" ALLlED·GENERAL NUCLEAR SERVICES
ALLIED CHEMICAL NUCLEAR PRODUCTS, INC •
. GENERAL ATOMIC COMPANY
,
(Barnwell Fuel Receiving and Storage
Station)

May 28,1976

The Licensing Board rules on .the admissibility of the contentions proposed
by various intervenors, accepting certain of them and rejecting others.

MEMORANDUM AND ORDER
RELATIVE TO ADMISSIBILITY
OF PROPOSED CONTENTIONS
In its Memorandum and Order of March 25, 1976 (LBP·76.12, NRCI·76/3,
,277), this Licensing Board ruled on certain petitions for leave to intervene which
had been flIed in response to the Nuclear Regulatory Commission's Notice of
Opportunity for Hearing in the captioned proceeding (40 F R 28506, July 7,
1975). In that Order, the Board granted the petition to intervene 'flIed on behalf
of the 221 Pickens Street Organization (pickens Street), denied the petition to
intervene 'flIed by the American Civil Liberties Union of South Carolina, and
granted the petition of the State of Georgia to participate in the evidentiary
hearing pursuant to the provisions of 10 CFR §2.715(c).
In a previous Memorandum and Order (LBP·75.60, NRCI·75/10, 687)
issued on October I, 1975, the Board granted the petition for leave to intervene
flIed on behalf of Environmentalists, Inc., et al. (Joint Intervenors) and admitted
them as a party to this proceeding. At the same time a request by the State of
South Carolina to participate as an interested state pursuant to 10 CFR
§2.715(c) was granted.
The purpose of this memorandum and order is to rule on the admissibility
of the individual proposed contentions which have been flIed by the intervenors
in this proceeding.

CONTENTIONS SUBMIITED BY ENVIRONMENTAUSTS, INC., ET AL.
On August 5, 1975, Mrs. Ruth S. Thomas, President of Environmentalists,
Inc., flIed a timely petition for leave to intervene on behalf of Environmentalists,
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Inc., South Carolina Environmental Action;Inc'., and Piedmont Organic Movement. The petition 'contained some sixty-five numbered 'contentions. Following
the receipt of answers flIed by Applicants and the NRC Staff on August 15,
1975, and September 5,1975, respectively, the Board issued its October 1, 1975
Order referred to above in which it admitted Environmentalists, Inc., et aI. as
Joint Intervenors in ,this proceeding and ruled on the admissibility 'of a 'single
contention. Thereafter, on, October 11, 1975, Applicants flIed a lengthy
,
memorandum relating to the proposed contentions of Joint IriterVenors. "
Following a prehearmg' conference' held in. Columbia, ,South Carolina' on
October 16, 1975, Environmentalists, Inc.~ et aI. on November 7,1975, flIedrits
"Revision of Joint Intervenors' Contentions and 'Memorandum 'in Support."
: Some of,the original sixty-five contentions were rewritten in an efforito further
clarify the issues in controversy. Others were withdrawn or incorporated into
, other contentions.
r , f
On November 18, 1975, Applicants fIled a memorandum relating to the
Joint Intervenors' Revised Contentions in which Applicants urge the Board to
reject all of the proposed contentions'based upon a wide range of objections not
repeated here. The Staff·on the other hand, fmdsmost cifthe proposed contentions to be admissible in \vhole 'or in part; (Stafrs AnSWer to Revision of Joint
Intervenors Contentions fIled by the Staff on November 21,1975).
,
,The Licensing Board 'has studied the Revised Contentions arid all of the
responses thereto,' Specific rulings on the individual propoSed contentions are set
forth b e l o w : "
" " '. I :: "

!

,

. INDIVIDUAL CONTENTIONS'

:

,_.

~"The f~llow~gc~ntentionsmeet

a~e

allowed:'

'Contentions 5,
,25,
, . 47(d),

"

,

the
'

;eq~ir~enis :~f 10 C~R'§:i.714 ~d
,"

6"
8,
,iI"
, 1~,
30,' 33,', 37,
46,
47(e),
and 56.

5S

.,,' ') .,

,23",
. 47(c) ',',

1p.e contentions set forth below are not accepted: '.' " '..
Contentions I,'
"2"
, 20,
22,
35,
41,
49,
51"
,"
,63(c),
65(a)

.

'f

4",. la,
24,. 26,'
43, 45,
53, 57,
and 65(b).

12,
28,
47(a),
. 58, ,

,13, ',IS,
29, ,'32,
47(b)" ~ .~
,63(b) ,

,,

, r,

, ,'

.16,

19
,

,

, ':

I

~

'

,

•

Contentions which have been incorporated into contentions listed above or
have been withdrawn are:
"
.:
Co'ntentions 3,
18,
21.
7,
9,
17,
.." ,,
,

,

27,
40,
59,

31, 34,
42,- , 44,'
60, 61,

36,
48,'
6j(~)
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39
"52;' 54;
. and 65(c).
38,

"SO;

CONTENTION 1 ,
.

.

. Joint Intervenors contend. that the alternative of limiting generation of
, spent fuel must be discussed in this proceeding and that the BFRSS licens.. ing action cannot proceed until an impact staternerlt on this i~sue has been
circulated by the Commission. The contention is ,rejected for the reason
, that it raises issu~s outside the scope of,this proceeding.
, On Septemb~r 16, 1975, the Commission published a ''Notice of Intent to
Prepare Generic Environmental Impact Statement on Handling and Storage
of Spent Light Water Reactor Fuel" (40 F R 42801) in which it advised
. that the alternative. of limiting or stopping the. generation of spent' fuel
would be ,considered in its Generic Environmental Impact Statement. The
, , notice also prOvided guidelines for interim licensing of spent fuel storage
pools. Since the Commission will consider the alternative which Joint Intervenors assert herein and since the Commission is permitting interim licensing
of fuel storage facilities prior to completion of the Generic Environmental
Impact Statement, this contention is now outside the scope of this proceeding. '.
"

CONTENTION 2 ,

"
•

•

I '

1

'

,

, The Board' agrees with the Staff that paragraph 2 sets forth a contention
which meets the particularization requirements of 10 CFR §2.714. How. 'ever, the Joint' Intervenors" claim that the construction permit 'for the
Separations' Facility was not valid is not only irrelevant to this proceeding
but is also plairuyincorrect as a: matter of fact and oflaw. The application
for a construction peimit covering the Separations Facility for the Barnwell
Nuclear Plant was rued in November 1968 with the Atomic Energy Comntission, Docket N~~ 50~332. Thereafter, in accordance with NEPA reqUirements, the Atomic Ene~gy Commission Staff on October IS, 1970 issued its
Detailed Statem"ent on The' Environmental Consid~rations. Due notice
" having been given in the' Federal Register (35 FR. 14170; Septe~ber 5,
1970) and elsewhere, a public hearing on the construction permit ",as held
by the Atomic Safety and Licensing Board in Barnwell on October 20 and
21, 1970. The Initial Decision for the granting of the construction permit
was handed down by the Licensing Board on December 18,1970 (4 AEC
483), and on that date the construction permit was issued by the Commission. Construction of the Separations Facility accordingly began in
~,"
, "
..'
. Januiry 1971.
After the July 197f decision by the Court of Appeals iIi the Calvert Cliffs·
case,~ the' Commission revised its procedures relating to the manner' in

"

. I

,

"
Calvert CUm' Coordinating
Committee, Inc. v. AEC, 449 F.2d 1109 (D.C. Cir. 1971).

727

which NEPA should be complied with, and made provision for certain
supplemental environmental consideration in cases where construction permits were already outstanding .. In accordance with the revised procedures,
the Applicants, in October 1971, submitted to the Commission various
categories of information as to why the construction permit for the Separations Facility at Barnwell,should not be suspended, and in November 1971
submitted an updated Environmental Report. On December 1, 1971, the
Commission. notified the Applicants of the basis on which the Commission
had determined that the construction permit was not to be suspended
pending completion of environmental review. The decision to this effect was
promptly published in the Federal Register, accompanied by a notice that
persons who disagreed with the decision could request a hearing on the
matter (38 F R 23333; December 8, 1971). No one filed any objection to
the decision. Construction of the Separations Facility accordingly proceeded.2
On November 9,1973, the Commission published in the Federal Register a
notice concerning considerations related to a supplemental NEPA hearing
on the construction permit. This led to the filing of petitions to intervene
by the present Joint Intervenors. On April 24, 1914, the Joint Intervenors
submitted their first revision of their environmental contentions. Coincidentally on the same date, the Commission published a notice in the
Federal Register of the possibility of a hearing on the operating license. The
Joint Intervenors filed petitions to intervene in the operating license proceeding as well, setting forth no new contentions but reiterating those which
they had made for the construction permit" supplemental hearing. After a
prehearing conference held in Barnwell on May 29, 1974 the Licensing
Board issued its order of June 11, 1974 (7 AEC 1015), accepting the Joint
Intervenors' Contentions 1 through 6 as contentions to be determined in the
hearing. By order of July 10, 1974 the Licensing Board granted the Joint
Intervenors' intervention in the operating license proceeding, with the same
contentions being accepted. The Board's order also consolidated' the supplemental NEPA hearing on the construction permit with the hearing on the
operating license. Hearings on the consolidated proceedings commenced in
Bam~ell on Sept~mber 10, 1974, and are now in recess.
CONTENTION 4
This Contention is too vague. It does not set forth a contention with the
specificity required by 10 CFR Section 2.714 nor does it identify, with the
2See Allied General Nuclear Services, Et AI, (Barnwell Nuclear Fuel Plant Separations
Facility), ALAB-296, NRCI-7S/10 at 678: " ••• that issue is not merely stale but moot."
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particularity required, the manner in which the statement in paragraph 3(b}
"is not supported" by the discussions in Sections 5.2 and 5.4 of the Draft
Environmental Statement.

CONTENTION 10
This contention is too vague. Moreover, it is an improper expansion of the
prior version of the contention, beyond the reasonable limits of what the
privilege of amendment was intended to permit.
The contention's suggestion that the assessments of the environmental
effect to the local population resulting from normal operation of the BFRSS
should be based solely on 10 CFR Part 20 limits, rather than on predicted actual
limits, is directly contrary to the Corrunission's regulations. 10 CFR §51.23(d}
states, "In determining the contents of an environmental impact statement, the
Commission shall be guided by the Council on Environmental Quality Guidelines
on Preparation of Environmental Impact Statement, 40 CFR § 1500.8." In turn,
40 CFR § 1500.8(a)(3} sets forth that one of the points to be contained in
environmental statements is "The probable impact of the proposed action on
environment" [emphasis added] ..
In addition, the claim that other nuclear facilities have experienced releases
higher than those projected is not only too vague, but is in any event meaningless in the absence of some showing of a direct relationship and similarity of
design and proposed operation.
To the extent that the Contention now also seeks to interject transportation
matters, the comments stated below in connection with Contention 47(b} are
also applicable.

CONTENTION 12
Joint Intervenors' Contention 12 questions the Stafrs conclusion that the
net socioeconomic effect of the BFRSS is beneficial. The Board is of the
opinion that socioeconomic effects of proposed licensing actions are not
always appropriate subjects for environmental review. The questioned conclusion of the· Staff is set out in two paragraphs of the DES (and FES).
Basically, the Staff has attempted to me"asure the input to the local
economy of construction and operationaI employees and the corresponding
drain on local services.
In Maryland-National Capital Park and Planning Commission v. U.S. Postal
Service, 487 F.2d 1029 (D.C. Cir. 1973) the Court had occasion to consider
whether such effects should be treated in an environmental impact statement. The proposal at issue involved a bulk mail facility and a concern was
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voiced by local authorities concerning thepossi~le influx of a large number
. of low income workers. The Court stated that" [c] oncerned persons might
fashion a claim, supported by linquistics and etymology, that there is an
impact from people pollution on 'environment,' if the term be stretched to
its maximum. We think this type of effect cannot fairly be projected' as
having been within the contemplation of Congress" (487 F .2d at 1037).
,Accepting the existence of a completed fuel storage pool constructed under
a valid permit, and considering the nature of the instant proceeding, the
issuance of a short·term operating license, the Board is of the opinion that
the detailed consideration and listing of socioeconomic impacts as specified
. in this proposed contention is ,untimely and, additionally, would be un·
productive . Accordingly, Contention 12 is disallowed:,::~
. CONTENTION 13
: " This contention appears to be an extension of Contention 1 and is rejected
for the reason that an evaluation of net energy gain or loss from nuclear
reactors is beyond the scope of this proceeding. The contention alleges that
the Staff failed to produce data showing that disallowance' of operation of
'the BFRSS is not a viable alternative. The data which Joint Intervenors
suggest is pertinent, namely a national energy study to determine the net
energy gain or loss from operating reactors, is not relevant to this proceeding since it would require consideration of continued operation of
previously licensed reactors rather than the licenSing of a storage pool.
CONTENTION 15
Joint Intervenors' Contention 15 attacks the DES for its' failure to quantify
the time required for expansion of existing reactor spent fuel storage pools
.so as to provide a basis for the conclusion that such expansion requires too
, much time to complete.
This contention ignores the finding by the Commission that " ...the spent
fuel pools at' a 'number of reactors may soon be. filled, and still other
'reactors will have their pools filled before the end of 1978. Accordingly,
, , even if limited reprocessing should begin in late 1976, there would still be a
shortage in spent fuel storage capacity." Intent To Prepare Generic Environmental Impact Statement on Handling and Storage of Spent Light Water
. . Power Reactor Fuel, September 10, 1975,40 F R42801, September 16,
1975. In this notice, the Commission further found that this situation could
eventually force reactors to shut down for ,lack of an available storage
,facility for the last fuel core. It is self-eviden,t that:any increase in the
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storage capacity of existing reactor storage pools will require time to complete. It is also self-evident that the BFRSS is now complete and ready to
operate. Consequently, Contention 15 is denied as frivolous.,

"

CONTENTION 16

)

In Contention 16, Joint Intervenors assert that "Applicants and Staff have
failed to properly consider••." certain alternatives. Contention 16(a)
proposes the alternative of locating the BFRSS at a Nuclear Center Site, or
" •• ,a site more centrally located and of greater 'seismic ,stability .',' At
present, there are no specific plans to establish Nuclear Centers. Further, the
BFRSS is a completed facility. For these reasons together with the reasons
relating to proposed Contention 15, this alternative is not reasonable and
therefore need not be c:onsidered. To the extent that the proposed contention is concerned with seismic matters, it is vague and unsupported.
'I

I.,'

Proposed Contention 16(b) urges the consideration of a completely
independent facility devoted solely to the storage of spent fuel. This contention overlooks the purpose of the application here at issue, to provide an
interim storage facility. The license term is for no more than five years. If at
the end of that period the Separations Facility is not operating, it will be
, necessary to address the future of the BFRSS in-another licenSing proceeding. At that time, should the Applicants seek authority to continue the
operation of the BFRSS indefmitely, this alternative would be appropriate
for consideration. In view of the scope and purpose of the proposed license,
the alternative of a completely independent facility is not reasonable and
need not be considered at the present time. For the same reasons, proposed
Contention 16c. (which urges consideration of the alternative of removing
the spent fuel to a permanent storage facility at the end of five years in the
, event the Separations Facility does not operate) and proposed Contention
16d. (which urges consideration of the alternative of permanent storage of
fuel in the BFRSS under the same circumstances) are also unreasonable and
need not be considered at this time.

CONTENTION 19

'I'

"

,

•

,

Proposed Contention 19 attacks the DES for its purported failure to consider alleged uncertainties in the demand for spent fuel storage because of
cutbacks in construction and operation of nuclear reactors. This assertion
ignores the finding of the Commission discussed in regard to proposed
Contention 15. Consequently, it is frivolous and is,rejected. _'
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CONTENTION 20

This contention is too vague. No basis has been advanced for the assertion
that the costs associated with occupational exposure have not been
"adequately" addressed.

CONTENTION 22

The contention is not admissible. The statement referred to in paragraph
10.2.2 of the DES reads as follows: "Operation of the BFRSS as part of the
BNFP complex will be an important part of the nuclear fuel cycle program." This is a simple statement of fact, not open to controversy, in the
event that the Separations Facility in due course is licensed and begins to
operate. But apart from this statement, the DES does not rely upon operation of the Separations Facility during the period' of interest. It is accordingly evident that the allegation is frivolous.

CONTENTION 24

This contention which states that Applicants and Staff have improperly
based their evaluation on the assumption that nuclear fuel will be repro'cessed at Barnwell is not admissible. The Commission in its November 12,
1975 announcement concerning GESMO has specifically detailed the
criteria applicable to the interim licensing of the Barnwell Separations
Facility.,The Commission's September 16, 1975 Notice concerning spent
fuel storage also detailed the criteria necessary to license spent fuel storage
pools, among which is the requirement that the independent utility of the
storage pool be analyzed. The contention has; therefore, been rendered
moot. Any redetermination or reconsideration of the Commission's November 12, 1975 announcement is beyond the jurisdiction of this Board. Consideration of whether or not reprocessing is cost-justified from an economic
viewpoint is outside the scope of this proceeding. Moreover, as to the claim
that a license period of five years is improper, it is evident that some
reasonable period of operation had to be assumed for the operation of the
BFRSS under an interim Part 70 license. A period of five years is plainly a
reasonable assumption related thereto; and if the period turns out to be
shorter, the Part 70 license will then be superseded by the Part 50 operating
license for the Separation Facility. In the event that the five-year period did
not turn'out to be sufficient, then there would be available the possibility of
,applying for an appropriate amendment to reflect whatever changes of
circumstances might have occurred.
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CONTENTION 26
Consideration by the Board of Contention 26 would be inappropriate in the
light of the Commission's expressions and determinations in its November
12, 1975 announcement concerning GESMO (40 F R 53056-published
November 14, 1975).

CONTENTION 28
This contention is rejected for the reason that it does not set forth a contention with the specificity required by 10 CFR §2.714. Joint Intervenors have
not set forth any reasonable basis for consideration of the alternative sug. gested.

CONTENTION 29
The contention is outside the scope of this proceeding. The supp~rting
material flIed in Docket No. 70-1729 clearly indicates that the spent fuels to
be stored at the BFRSS under the Part 70 license being applied for are
limited to those which, when they went into the reactor, contained only
low-enriched uranium. (Technical Description, Section 14.2.1.3(1), page
14-5.) .

CONTENTION 32
This contention is too vague to be admissible. Joint Intervenors have not
indicated in any way or given any particularization as to what operations
might be subject to the use of mock-up equipment, how they might be used,
and what the basis is for presuming that any reduction of exposures could
result thereby.
i

•

CONTENTION 35
The contention is rejected. Joint Intervenors have not made a particularized
showing as to why a major hypothesized a<;cident such as the core meltdown accident defined for nuclear reactors in Footnote.} to 10 CFR
§ 100.11 needs to be considered, or ought to be considered, for BFRSS
operations. Mere conclusory assertions as to such a matter do not suffice to
create an issue for adjudication. Indeed, it is evident that in the case of the
BFRSS there is not involved an operating reactor with a reactor's high
inventory of active, short-lived, volatile fission products; or with the stored
energy source (of high temperatures .md high pressures) inherent in reactor
operations.
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CONTENTION 41
The contention is vague. Moreover, the issue raised is beyond the scope of
this proceeding for the same reason assigned to the rejection of Contention
26 above.
CONTENTION 43
This contention does not meet the specificity requirement of 10 CFR
, §2.714. The claim that delays and resulting costs can be expected' from
'~'unanticipated economic' and technical problems similar 'to those ex·
perienced at other nuclear facilities having receiving and storage pools," is
not only too vague, but is meaningless in the absence of some showing of a
basis for the statement.
CONTENTION 4S
This contention is rejected for the reason that it does not set forth a con·
,tention with:the specificity reqUired by 10 CFR §2.714. Joint Intervenors
have 'not set forth' any reasonable basis for consideration of the alternative
suggested.' ,..;
CONTENTION 47(a)
This contention is rejected because of vagueness and a lack of adequate
particularization.
r "

CONTENTION 47(b) ,
This contention was ruled by the Board, in its Memorandum and Order
dated October 1, 1975, to be an allegation adequate to entitle the Joint
Intervenors to intervene in this proceeding. The Board's view was in part an
outgrowth of the fact that a comparable contention by the Joint Inter·
, venors had been 'accepted by the Board as an issue in Docket No. 50·332
and that the contention had not yet ,been definitely disposed of in Docket
" " No~ 50-332. However" the Commission's GESMO announcement of Nove~.
, ber .12, '1975, referred to above, calls for a reassessment of the Board's
, earlier decision on iNs matter and that Contention 47(b) should now be
rejected. The matters asserted in this contention are outside the scope of the
,present proceeding. This is particularly true in light of the fact that the
. ,,: subject has already been considered in a generic proceeding, is evaluated in a
geneiic' environmental survey statement (WASH.1238), and is codified in
regulations in Table S4 of 10 CFR §51.20. As such, it would be especially
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•
inappropriate for the subject to be considered in this individual licensing
proceeding. To the extent, if any, that the Joint Intervenors could challenge
the basis for such Table under 10 CFR §2.758, they normally must do so
only in a discrete proceeding related to that subject and in any event only
be a genuine showing of special circumstances which they have in no way
shown.
CONTENTION 49
This contention must be rejected for the reason that it presents a generic
issue beyond the scope of this proceeding. Joint Intervenors contend that
no further licensing actions can be justified under NEPA until the NRC
demonstrates that a nuclear economy would yield a positive cost·benefit
balance based on the long·term storage of spent fuel. This contention
appears to raise economic and social questions which are more appropriately
addressed by the legislative branches of federal, state and local governments.
Consideration by the Board of this contention would also be inappropriate
in the .light of the Commission's expressions and determinations in its
September 16, 1975 Notice in the Federal Register referred to above.'
CONTENTION 51
The matters asserted in this contention are outside the scope of the present
proceeding which concerns only a separately operable fuel"storage facility.
The contention presents an issue already included in a generic environ·
mental statement (WASH.1238) and codified in the regulations under Table
S-4 to 10 CFR Part 51. Under 10 CFR §2.758, Joint Intervenors can
challenge the information contained in Table S-4, but must show that
special. circumstances exist for considering such a challenge in a discrete
proceeding. Joint Intervenors have not shown such circumstances.
CONTENTION 53
The first part of Contention 53 is related to Contention 51 and the ruling
set forth above in response to that Contention is also applicable here. More·
over, WASH·I238, which has been codified into the regulations in Table S-4
of 10 CFR §51.20, clearly indicates the radiation levels to which people
along the transportation routes could be subjected.
As to informing people concerning releases during normal and abnormal
operations at the storage area, it should be noted that results of these will be
a matter of public record, and must be reported to the NRC through
operating reports. All applicable reporting regulations must· be complied
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,
with, and if the contention is intended to challenge the adequacy of the
· reporting regulations, then no proper basis has been shown and in any event
· this is not an appropriate proceeding for doing so.
CONTENTION 57
Joint Intervenors' Contention 57 asserts that hearings and an initial decision
are unlawful until the Staff has adequately addressed the five factors listed
in the Commission's September 10, 1975 order in an environmental impact
statement circulated to appropriate state and federal authorities. The
proposed contention further asserts the need for the Staff to address three
questions relating to the potential effect that a decision in this proceeding
may have on future options regarding the back end of the fuel cycle and the
licensing proceeding relating to the separations facility.
The Board notes that the Staff has addressed, in the FES, the five factors
referred to in the September 10 Notice. Further, the Board notes that the
DES was issued prior to September 10, 1975. Thus, proposed.Contention
57 would require recirculation of the FES as. a result of a happenstance of
timing. We can perceive no circumstances in this proceeding which would
require a result different from that reached in Allied-General Nuclear Services, et al., (Barnwell Nuclear Fuel Plant Separations Facility) ALAB-296,
NRCI-75/10, 671 and Philadelphia Electric Company (Limerick Generating
· Station, Units 1 and 2), ALAB.262, NRCI-75/3, 163.
Insofar. as proposed Contention 57 sets forth additional factors which the
Staff must conSider, we must again point out that the license here sought is
for an interim period only. No basis has been set forth for consideration of
these additional factors. In the absence of some showing by Joint Inter·
venors as to the relevance of the enumerated factors to this proceeding, the
Board must rule them inappropriate for consideration. Contention 57 is
accordingly rejected.

CONTENTION 58
This contention is not admissible on the ground that it is beyond the scope
of this proceeding. The Commission, in its September 16, 1975 Federal
Register Notice detailed the factors to be taken into account when licenSing
'spent fuel storage pools. Joint Intervenors here contend that the Com·
mission may not license such storage facilities, until waste management
questions are resolved. Joint intervenors may petition the Commission
under 10 CFR § 2.800 et seq. for a recission of the September 16, 1975

736

Notice or institution of additional rule-making proceedings to resolve their
concerns, but such an inquiry is clearly outside tlie scope of this proceeding_
The ruling set forth above relating to Contention 57 is also applicable here.
CONTENTION 63(b) and 63(c)
These contentions are outside the scope of the present proceeding, and in
any event consid.eration of them by the Board would be inappropriate in the
light of the Co~missioIl'S expressions and determinations in its September
16, 1975 Notice in the Federal Register, referred to above and in view of
the Commission's expressions and determinations in its November 12, 1975
announcement concerning GESMO, referred to above. Moreover, these
contentions appear to overlap and to be a repetition of portions of various
other contentions including Contentions 26 and 41. Accordingly, the rulings
set forth above relating to those contentions are also applicable here.
In addition, Contention 63(c) is a direct attack upon the Commission's
regulations which set forth upper-limit occupational whole-body radiation
standards, and is plainly outside the scope of this proceeding.
CONTENTION 64
[There is no-Contention 64 listed.]
CONTENTION 65(a) and 65(b)
Both contentions are rejected because they are unduly repetitious of preceding/rejected contentions. Paragraph 65(a) alleges that the Staff failed to
adequately explore a stated alternative to the BFRSS. This issue is the same
as that raised by Paragraph 16(b). Paragraph 6S(b) alleges that the Staff
failed to consider the safety and environmental impacts of non-BFRSS
alternatives such as "compacting" reactor fuel pool storage. This issue is the
saine as that raised by Paragraph 15 ..
CONTENTIONS SUBMITTED BY THE 221 PICKENS STREET ORGANIZATION
By its Memorandum and Order dated March 25, 1976, the licensing Board,
among other things, determined that the 221 Pickens Street Organization
("Pickens Street") has shown the requisite interest in this proceeding and
that Pickens Street's Second Amended Petition To Intervene included at
least one relevant contention-namely, its Contention A-which minimally
meets the threshold requirements of 10 CFR §2.714(a) and (b). The
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LicenSing Board accordingly ordered that Pickens Street's petition for leave
to intervene be granted and that Pickens Street be admitted as a party to the
proceeding.
The Second Amended Petition flIed by Pickens Street on October 31,1975,
sets forth three lettered contentions, A, Band C. In its answer flIed November 11, 1975, the Staff supports the admission of Contentions A and C and
urges the disallowance of Contention B. On November 20, 1975, Applicants
flIed their answer urging that none of the proffered contentions be accepted.·
, Contention A is essentially identical to Contention 10 flIed by Environmentalists, Inc., et al. It is rejecte4 for the same reasons assigned to the rejection
of Contention 10 hereinabove:
The first' portion of amended Contention B is substantially the same as
Contention 13 and part of Contention 1 as rued by Environmentalists, Inc., et
al., and must be rejected for reasons set forth above relating to those latter two
contentions. The contention also raises questions concerning alternate sources of
power generation, legislative and corporate policies regarding energy sources and
group opposition to nuclear power, all of which are beyond this proceeding's
scope since the BFRSS is not a power generating unit, but a storage facility for
fuel generated by licensed reactors. The valid alternatives which must be considered herein are those which relate to how spent fuel call be "effectively stored
on an interim basis, rather than alternatives which consider the desirability of
continuing to operate power reactors which produce Spent fuel. To raise the
issues proposed by Pickens Street in amended Contention B in this proceeding
would effectively bring into controversy the validity of power reactor licenses
previously' issued by the Commission, over which this Board has no jurisdiction
in this ·case. Amended Contention B is disallowed for the reason that it raises
issue.s which are irrelevant to and beyond the scope of this licensing action.
. Contention C.1 and C.2 are identical to Contention 47(a) and 47(b) flIed by
Environmentalists, Inc., et al. in this proceeding. They are rejected for the
reasons assigned to the rejection of those latter two contentions hereinabove .
. Contention C.3 and C.4 are identical to Contention 47(c) and 47(d) flIed by
Environmentalists, Inc., et al. Both c~mtentions are admissible in this proceeding.
IT IS SO ORDERED.
FOR THE ATOMIC SAFETY AND
LiCENSING BOARD
Robert M. Lazo, Chairman
Dated at Bethesda, Maryland,
this 28th day of May, 1976.
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License No. XR-99
Docket No 50-474

In the Matter of the
WESTINGHOUSE ELECTRIC CORPORATION
, Application for the Export of Pressurized Water
Reactor to Associacion Nuclear ASCO II, .
Barcelona, Spain ,

June 21,1976

The Commission authorizes the grant to the Westinghouse Electric Corporation of a license to export to Spain major components of a nuclear steam supply
'
system to form part of a pressurized water rea~tor. .
,

,

ATOMIC ENERGY ACT: EXPORT UCENSE
Before authorizing an export license for a: utilization facility, Section 103d.
of the Atomic Energy Act requires that the Commission consider: (1) whether
an agreement for cooperation, between the United States and the country to
which the proposed facility is to be' exported would apply; (2) whether the
applicant is a foreign or alien corporation; (3) whether the export would be
inimical to the common defense and security of the United States; and (4)
whether the export would be inimical to the health and safety of the American
publi~.

DECISION
Opinion of Chairman Rowden and Commissioners Mason and Kennedy:
BACKGROUND
On January 25, 1974, the Westinghouse Electric Corporation filed an application requesting a license to authorize export to Spain of major components of
a nuclear steam supply system to form part of a 2696 MWT, 930 MWE gross,
pressurized water reactor. 1
1 It should be noted that this application does not cover any special nuclear material to
be used for fuel in the reactor, which would be the subject of additional licensing actions.
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The reactor is to be exported to Asociacion Nuclear ASCO II, Puerta de
Santa Madrona 12, Barcelona, Spain, for construction of its ASCO nuclear
power unit II, located on the same site as ASCO I, on the Ebro River, about 60
kilometers west of Barcelona. Since 1965, the United States has licensed the
export of eight power reactors to Spain, pursuant to a cooperation program for
the civil uses of Atomic Energy.2
In accordance with the Commission's regulations (10 CFR §2.787.A), a
Federal Register notice of the, consideration of issuance of the facility export
license was published on April IS, 1974 (Vol. 39, no. 73, page 13575). The
Commission received no request for a hearing or petition to intervene in this
matter.3
The application was referred to the Department of State on May 29,1975,
to obtain the views of the 'Executive Branch with regard to issuance of the
export license, in accordance with the procedures now set out in Executive
Order 11902. The State Department replied on August 21,1975, providing their
analysis of the license application and their conclusion that the proposed export
would take place pursuant to the Agreement for Cooperation Between the U.S.
and Spain, signed at Washington, D.C., March 20,1974 (T.I.A.S. 7841), and that
it would not be inimical to the common defense and security of the United
States. We also note the existence of a trilateral Agreement Between the International Atomic Energy Agency, the Government of Spain and the Government
of the United States for the Application of Safeguards, signed at Vienna on
December 9, 1966 (T.I.A.S. 6182) and an Agreement amending the 1966
trilateral Agreement sigfled at Vienna on June 28, 1974 (T.I.A.S. 7856).
On September 23, 1975, in accordance with the Commission's internal procedures for consideration of facility export licenses, the NRC staff forwarded
the docket of this case to' the Commission with its recommendation that the
license application be approved.
In addition to the license application, the Federal Register notice and the
State Department analysis, the docket includes materials related to a lawsuit
flied against the Atomic Energy Commission and other federal government
agencies on October 4, 1973. This legal action, entitled Sierra Qub, et al. v.
United States Atomic Energy Commission (U.S.D.C., D.C., Civil Action No.

2 The following U.S. power reactors have been licensed to Spain:
.License #XR-59, issued 10/22/65 (Zorita)
License #XR-64, issued 6/09/67 (Nuclenor)
License #XR-8S, issued 6/26/73 (Almaraz-2 units)
License #XR-S9, issued 6/26/13 (Lemoniz-2 units) ,
License #XR-90, issued 6/26/73 (ASCO I)
License #XR-97, issued 6/10/14 (Cofrentes)
'The application was flied with the NRC's predecessor agency, the Atomic Energy
Commission. Therefore, all actions taken prior to January 19, 1975;when the NRC assumed
its regulatory responsibilities, relate to the AEC.
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1867-73), involved application of the National Environmental Policy Act of 1969,
83 Stat. 852, 42 U.S.C. § §4321 et seq. (NEPA), to the United States nuclear
export process. The materials include: a letter dated 'December 24, 1974, from
the Office of the General Counsel, United States Atomic Energy Commission,
informing Messrs. Eldon V. C. Greenberg and Robert Hallman of the Center for
Law and Social Policy, counsels for the plaintiffs in the Sierra Qub case, that no
additional export licenses for nuclear power generation systems would be issued
in the period during which the interim environmental impact statement on the
nuclear power export program was being prepared;4 and a Stipulation filed by
the parties to the above suit in the U.S. District Court for the District of
Columbia on December 9,1974, agreeing that the Energy Research and Development Administration would issue the final interim Environmental Impact State·
ment on or before September 26, 1975.
The docket also contains a letter from the Spanish Embassy in Washington,
dated June 10, 1975, stating that the export will be subjectto the conditions of
the Agreement for Cooperation between the United States and Spain.
The NRC staffs analysis regarding the proposed export indicated that the
reactor components in the application for the proposed license would be subject
to the Agreement for Cooperation with Spain and that the proposed export
would not be inimical to the common defense and security of the United States.
As a result of additional questions we posed to the Executive Branch in
December of last year, additional documentation was added to the record of the
Commission's review of the proposed ASCO II export. Thus, the public files of
this proceeding include a letter of December 12, 1975, from Acting Assistant
Secretary Myron B. Kratzer of the State Department to Mr. Benjamin Huberman
of the Commision staff describing past Spanish reprocessing of U.S ..supplied fuel
in the United Kingdom (certain statements in this letter were subsequently
revised in a letter dated March 3, 1976, from Mr. Dixon Hoyle of the State
Department to Mr. Wayne Kerr of the NRC staff); a letter from Mr. Kratzer to
Mr. Huberman of December 18, 1975, discussing U.S. policy regarding adherence to the NPT by countries receiving U.S. nuclear exports; Mr. Hoyle's
letter of March 3, 1976, transmitting additional information requested by the
NRC with regard to the Agreement for Cooperation with Spain and U.S. Rights
to control the separation of plutonium from U.S.-supplied fuel; and a letter of
April 22, 1976, from Mr. Hoyle to Mr. Huberman responding to a question on
the extent to which the Spanish ASCO II reactor will be fueled with U.S.-sup·
plied, low-enriched uranium over the anticipated life of the reactor. The information contained in this correspondence will be discussed in connection with
our treatment of the statutory prohibition against the export of nuclear facilities

4The Final Environmental Impact Statement on U.s. Nuclear Power Export Activities
(ERDA·1542) was issued in April 1976; the Draft Statement was issued eight months earlier
in August 1975.
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which would be inimical to the common defense and security of the United
States. See, pp. 744·754, infra. 5
In addition to the foregoing written record, the Commission has received
classified briefings and classified written submittals from the Department of I
State and has had numerous discussions with its staff and among the Com· '
missioners.

COMMISSION DETERMINATION
The applicable provisions of federal statutory law which govern our con· ,
side ration of this export license application are as follows:
Atomic Energy Act of 1954, Public Law 82·73, 68 Stat. 919
• Section 101,42 U.S.C. 2131 which prohibits the export of utilization
.: or production facilities, except under and in accordance with a license
issued by the Commission pursuant to applicable sections of the Act;
• Section I1g., 42 U.S.C. 2014(g), which defines "common defense and
security" to mean the common defense and security of the United
States;
• Section lIcc., 42 U.S.C., 2014(cc), which defmes a ''utilization
facility"; ,
• Section 103,42 U.S.C. 2133, which authorizes the Commission to issue
licenses for production and utilization facilities, and requires that any'
license for the export of production or utilization facilities must be
under the terms of an agreement for cooperation; and
• Section 123, 42 U.S.C. 2153, which delineates how agreements for
cooperation are to be entered into and applied including the require.
ment that such agreements include guaranties by the cooperating party
that security safeguards and standards will be maintained and that
material provided by the U.S. will not be transferred beyond the
cooperating party's jurisdiction without United States' agreement or
used for any military purpose.
Energy Reorganization Act of 1974, Public Law 93438, 88 Stat. 1233
• Section 201(f), 42 U.S.C. 5841(f), which transferred to the Nuclear
Regulatory Commission " •.. all the licensing and related regulatory
functions of the Atomic Energy Commission ....n
The section of the Atomic Energy Act which specifies the criteria we must
apply in the licensing of a utilization facility, such as the Westinghouse reactor in
the present matter, is Section 103d. which states:
No license under this section may be given to any person for activities which
S On February' 26, 1976, and March 31, 1976, Westinghouse wrote to the Nuclear
Regulatory Commission expressing an urgent ~eed for the license.
. .
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are not under or within the jurisdiction of the United States, except for the
export of production or utilization facilities under terms of an agreement
for cooperation arranged pursuant to section 123, or except under the
provisions of section 109. No license may be issued to an alien or any
corporation or other entity if the Commission knows or has reason to
believe it is owned, controlled or dominated by an alien, a foreign corporation, or a foreign governemnt. In any event, no license may be issued to any
person within the United States if, in the opinion of the Commission, the
issuance of a license to such person would be inimical to the common
defense and security or to the health and safety of the public .•
Thus, under the statute there are four sepanite factors which the Commis·
sion must consider in the instant matter: (I) whether an agreement for coopera·
tion would apply; (2) whether the applicant is a foreign or alien corporation; (3)
whether the export would be inimical to the common defense and security of
the United States; and (4) whether the export would be inimical to "the health
and safety of the Ainerican pUblic. We will treat these factors, ad seriatim.
, •~

t

(1) Agreement for Cooperation
'The record reflects that the proposed export would be undertaken under
the terms and, conditions 'of the Agreement for Cooperation between' the
Governments of Spain and the United States for the civil uses of nuclear energy.
Initially, the plain langua'ge of the Agreement makes this result clear. Under the
terms of Section 123 of the Atomic Energy Act, the Agreement was approved
by the President' after his making of a determination in ,writing that ':"the
proposed agreement will promote and will not constitute an unreasonable risk to
the common defense and security." The Agreement also received Congressional
review through the procedure of submitting the instrument to the Joint Committee on Atomic Energy for the 30·day statutory period then applicable' to
such civil uses Agreements. See, Section 123c. of the Atomic Energy Act of
1954. Under Article XV of the Agreement, it entered into force for the parties
on June 28, 1974, and remains in force for a period of forty years.
Article 1(6) defines "equipment and'devices" to mean "any instrument,
apparatus, or facility, and include[s] any facility, except an atomic weapon,
capable of making use cif or producing special nuclear material, and component
parts thereof." Article III(I) reflects that information may be exchanged 'on
"[ d] evelopment, design; construction, operation, and use 'of. '. : power
reactors ...." The Agreement's definition section provides; in Article 1(8) that a
reactor "means an' apparatus, other than an atom'ic weapon, in which a self-sup·
porting 'fission chain reaction' is maintained by utilizing uranium [etc.J."As
described in license application No. XR-99 , the ASCO II reactor would fall
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within the scope of these definitions. Article VI(A) is also applicable here. It
states:
With respect to the application of atomic energy to peaceful uses, it is
understood that arrangements may be made between either Party or
authorized persons under its jurisdiction ... for the transfer of equipment
and devices and materials other than special nuclear material and for the·
performance of services with respect thereto.'
The proposed ASCO II export by' Westinghouse Electric Corporation, a
corporate person under the jurisdiction of the United States, would be covered
by this provision.
Furthermore, a letter from Sr. Jose M. Sierra, Counselor for Economic
Mfairs of the Embassy of Spain in Washington, dated June 10, 1975, makes
clear the Spanish Government's understanding that the ASCO II reactor falls
within the ambit of the Agreement. The analyses of the Department of State and
the . NRC staff also reflect this fact. Therefore, the initial factor required by
Section 103(d) of the Atomic Energy Act is established in the instant matter.
(2) Corporate Status
The license application in the present case reflects the fact that the licensee
for. the export of ASCO II facility would be the Westinghouse Electric Corporation, whose address is listed as 5400 Penn Center, P.O. Box 1918, Pittsburgh,
Pennsylvania. The Commission takes notice of the fact, through numerous other
proceedings, that the Westinghouse Electric Corporation is a company chartered
.in the United States, with corporate headquarters in this country, and doing
business in the United States. The Commission is aware of no information which
would lead it to believe that Westinghouse is owned, controlled, or dominated
by an alien, a foreign corporation or a foreign government.
(3) Common Defense and Security
. Under Section 103 ·of the Atomic Energy Act, no export license for a
production or utilization facility may be granted if this Commission is of the
opinion that such an export would be "inimical to the common defense and
security." Under Section llg. of that 'Act, the term "common d~fense and
security" means the "common defense and security of the United States." In the
judgment of the Department of State (reflecting its own view, and that of other
concerned ~xecutive Branch agencies) and the NRC staff, the export of the
ASCO. II facility to Spain would not be inimical to this nation's security
interests. Our own analysis leads us to agree with that assessment; and we affirmatively find that the export would not be inimical to the common defense
and security of this nation.
.
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Because this export license decision constitutes the first published discussion of how we apply the "common defense and security" criterion, it may be
useful to discuss in some depth the factors we have considered in arriving at our
determination of non-inimicality in this matter. We would wish to make it clear
that our discussion does not preclude the future adoption of different or additional criteria. In this regard we would mention that, since January of this year,
the NRC staff has been engaged in a comprehensive study of our export licensing
process. One of the specific purposes of that study is to determine whether
changes in the criteria we employ in making our export determinations may be
warranted.
The Commission regularly poses a series of eight basic questions to the
Executive Branch (through the Department of Sta'te) when reviewing an export
license application. See, Export Licensing Procedures, Nuclear Regulatory Commission, January 1976. Under Executive Order 11902, 41 Fed. Reg. 4877
(February 2, 1976), the procedures for receiving Executive Branch views have
been formalized, with the State Department designated to collect, synthesize
and forward those views to the Commission. Although these eight questions, in
and of themselves, do not constitute exclusive, formal decision criteria, they do
provide guidance on what matters we believe are most important in reaching our
common 'defense and security determination. One of the questions' posed
(number 2) bears upon the separate question 'of whether the export would be
governed by an Agreement for Cooperation. Also, as will be discussed later,
questions four (on accounting and inspection procedures to be employed where
IAEA safeguards are not applied) and five (on physical security arrangements'for
exports of strategic nuclear materials) are not immediately relevant to the ASCO
II matter. The other questions bear directly on security issues, and we shall
review them in the order they are posed to the Executive Branch.
The first question asks for information concerning the purpose of the
export. In this case, the ASCO II facility will provide electric power for four
Spanish utilities serving the immediate area of Barcelona. This type of civilian
use of nuclear power is not inimical to the common defense and security of the
United States, and is consistent with formal undertakings by the Government of
the United States in Treaty on the Non-Proliferation ofNuclear Weapons (NPT)
done at Washington, London and Moscow on July 1, 1968, 21 U.S.T.483,
T.I.A.S.'6839. The United States is committed to peaceful nuclear cooperation
by its membership in the International Atomic Energy Agency. Article II of the
Statute of that organization announces the objectives of seeking "to accelerate
and enlarge the contribution of atomic energy to peace, health and prosperity
throughout the world." Although, as an independent regulatory body, this
Commission must eschew developmental and promotional concerns in the field
of nuclear energy, it is obliged to take 'notice of the fact that this nation has
commited itself to assisting other nations in the peaceful uses of nuclear energy
through multilateral commitments (such as the Statute of the IAEA), as well as
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bilateral 'arrangements with some thirty nations. See, United States Agreements
for Cooperation in Atomic Energy, Congressional Research Service, prepared for
the Senate Government Operations Committee, 94th Cong., 2nd. Sess. (January
1976), pp. 55-56. See also, Atomic Energy Act of 1954, Section 3. Therefore,
civilian activities such as . construction of reactors using low-enriched fuel to
provide electrical power, do not,in, themselves, raise questions of inimicality
with the common defense and security of the United States. Inirnicality must
arise; if at all, from other circumstances sUJJounding such activities.
As stated earlier, question 2 deals with the Agreement for Cooperation,
which is the underlying international understanding upon which this export is
based.
': ,Question 3 concerns whether a recipient country has accepted and
implemented safeguards .under the International Atomic, Energy Agency; or
bilaterally with the 'United States; Here, the rec.ord reflects the existence of a
trilateral safeguards agreement between the United States, Spain and the IAEA"
under which the IAEA administers safeguards provisions which otherwise would
be administered by the United States. As the Department of State analysis
indicates, however, the presence of. the trilateral agreement does not affect the
provision in the U.S./Spain Agreement which guarantees that material generated
in U.S.-supplied equipment, whatever its source, will be subject only to peaceful
use; or the provision that any retransfer of U.S.-supplied equipment or devices
may be made only with U.S. approval; or the proviSion reserving to the U.S. a
right of prior safeguards approval for any future reprocessing of U.S.-supplied,
fuel. ,(See, .Section I(E) of. the 1974 Agreement amending the 1966'
IAEA/U.S./Spain .trilateral Agreement.) As Article XII of the Agreement for
Cooperation provides, moreover, U.S. bilateral ,safeguards are suspended only
during the period that the United States Government agrees that other .safeguards being applied are adequate.
, The applicability of bilateral or IAEA safeguards to a nuclear export assures
that the peaceful use assurances of the Spanish Government ,can be technically
verified, and is therefore of crucial importance in reaching a decision on whether
issuance of a license might contravene the common defense and security. The
applicability of such safeguards in the instant matter and the means for their
continuing improvement are factors giving substantial support to our decision.
:,Article XI of the ·bilateral requires, among other things, that safeguards
apply to any fuel which may be used in a U.S.-supplied reactor and to any
plutonium produced through the use of a U.S.-supplied reactor. Safeguards
pursuant to this requirement of Article XI would be applied in Spain by the
International Atomic Energy Agency (IAEA), regardless of the origin of the fuel,'
in the .manner provided ,for by the, trilateral safeguards agreement among the
United States, Spain and the IAEA. In addition to requiring safeguards within
Spain on any fuel used in or plutonium produced through the use of a U.S.-supplied reactor, Section 14 of the trilateral agreement requires that both countries
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jointly notify the IAEA, among other things, of the transfer of special nuclear
material used in or produced through the use of a U.S.-supplied reactor. That
section further provides that such materials may be. transferred only if "(a)
[a] rrangements have been made by the Agency to safeguard such materials,
'equipment or facilities, or (b) [t]he materials, equipment or facilities will be
· subject to safeguards other than those of the Agency, but generally consistent
. with such safeguards and accepted by the Agency." Thus, the use of non-U.S.
'fuel as well as U.S.-supplied fuel in U.S.-supplied reactors will be accompanied
by the application of international. safeguards to that fuel and to any special
nuclear material produced from the irradiation of that fuel.
The fourth question ordinarily posed asks about the adequacy of accounting
· and inspection procedures in circumstances where IAEA safeguards are not applied. This question is not relevant to this license application because IAEA
safeguards are applicable.
The fifth question asks what physical security arrangements are to be applied when Significant quantities of strategic nuclear material (plutonium or
highly enriched uranium) are exported. Since the present license does not con, cern the transfer of such material, an evaluation of physical security arrangements at ASCO II is not relevant in this context.
The sixth question refers to the position of the recipient country with
, regard to the non-proliferation of nuclear weapons. This factor is also important
to our evaluation of common defense and security matters. One of the indicia of
a nation's intent to refrain from embarking on a nuclear weapons program is
adherence to the Tre,aty on the Non-Proliferation of Nuclear Weapons. Spain is
not a signatory to that instrument. However, no provision of the NPf obliges the
United States to confine its nuclear exports to NPT adherents.6 It has been the
consistent policy of the United' States Government, which this Commission
actively supports, 'to promote adherence to the NPf, and the Government of
Spain is fully aware of our interest in 'this regard. Indeed, we note that some of
the concerns about granting the present export license application expressed in
Commissioner Gilinsky's dissenting statement would have been reduced by
Spanish adherence to the NPf. There are, however, other ways in which a nation
can indicate its "peaceful use" intentions.
.
In the present case, Article X of the U.S./Spain Agreement for Cooperation
evidences that the Spanish Government has forsworn development of atomic
weapons with respect to U.S.-supplied ·technology and material, and non-U.S.
supplied ~3terial irradiated i~ .the ASCO II reactor. Also of significance is the

6 "Insofar as U.S. exports to non-nuclear-weapons states which are not party to the NPT
·15 concerned, the U.S. position from the outset clearly has been that its obligations under
· Article III(2) are met if the recipient country has concluded an appropriate safeguards
agreement with the IAEA, even though not pursuant to the I:WT." (Emphasis in original.)
Letter from Myron B. Kratzer to Benjamin Huberman, dated December 18, 1975.
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statement in the State Department's formal analysis of question 6 that "there is
no indication that its (Spain's) failure to adhere (to the NPf) is based on any
desire to develop a nuclear weapons capability."
Question 7 asks about understandings between a recipient country and the
United States "with respect to the use of U.S.'supplied material or equipment to
acquire or develop nuclear explosive devices for any purpose, and as to the
recipient country's policies and actions as to such development using equipment
and material from any source." Because of certain provisions of the Agreement
for Cooperation between Spain and the United States, we have given particular
scrutiny to the issue raised by this question. Article VIII(C) of the Agreement
provides:
.
When any special nuclear material received from the United States of
America pursuant to this Agreement or the superseded Agreement requires
reprocessing, or any irradiated fuel elements containing fuel material reo
ceived from the United States of America pursuant to this Agreement or the
superseded Agreement are to be removed from a reactor and are to be
altered in form or content, such reprocessing or alteration shall be per·
formed in facilities acceptable to both parties upon a joint determination
that the provisions of Article XI [on safeguards] may be effectively applied.
By its terms, this language from the Agreement covers only U.S.·supplied
fuel. Therefore, the question arises whether the ASCO II reactor might be
operated on non·U.S. fuel, which-when irradiated-would create the potential
for a stockpile of material which could be reprocessed into weapons material
without adequate safeguards guarantees under either the United States bilateral
Agreement or the trilateral Agreement with the IAEA. In his dissent, Commis·
sioner Gilinsky takes the position that "[ t] he uncertainties surrounding the
origin of the fuel to be used in the reactor and, consequently, the adequacy of
the safeguards which will be applied to the reprocessing of such fuel, when
considered against the background of Spain's failure to join the NPf-or, lacking
that, to bring all its nuclear activities under international safeguards-preclude
_the required finding that the proposed export would not be inimical to the
common defense and security." He therefore concludes that "the ASCO II
license should not be approved in its present form." We cannot agree.
In our judgment, the total safeguard framework, including the mechanisms
for continuing improvement, provide an adequate basis for our determination.
The peaceful use guarantee which Spain has given for all nuclear materials
which may be irradiated in U.S .•supplied facilities, such as ASCO II, includes
fuel obtained from non·U.S. sources. The applicable provision of the U.S./Spain
bilateral agreement here is Article X(2) which permits "[n] 0 material, including
equipment and devices, transferred to the Government of Spain .•• , and no
special nuclear material produced through the use of such material, equipment
and devices, ••• [to] be used for atomic weapons, or for research or develop.
ment of atomic weapons, or for any other military purpose."
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Also, in its response to question 7, the Executive Branch states that "[t]he
Government of Spain clearly understands that its undertakings under both the
bilateral and trilateral agreements with regard to peaceful uses only precludes the
use of U.S.-supplied materials, equipment or devices or special nuclear material
generated therefrom in the development of nuclear explosive devices, including
so-called 'peaceful nuclear explosives.'" Also relevant in this regard is the "civil
purpose" assurance in Article XI(A) of the bilateral agreement; and the undertaking in Section 2 of the trilateral that "Spain ... will not use in such a way as
to further any military purpose any material; equipment or facility while it is
listed in the Inventory for Spain."?
In light of the above discussion regarding the peaceful use assurances given
by the Government of Spain and considering that international safeguards will
apply to the use and reprocessing of all fuel used in the ASCO II reactor, we do
not perceive that any substantive basis exists for believing that non·U.S.·supplied
fuel would be used in the ASCO II reactor and then reprocessed under condi·
tions that would permit its use for weapons purposes, thereby threatening
United States security interests. The Executive Branch statement as to the
understanding of the Spanish Government is supported by the evidence.
Problems with reprocessing of non·U.S ..supplied material would not arise unless
Spain were deliberately to determine to breach its undertaking, with all the
consequences which would flow from that act. Additional confidence that Spain
will continue to abide by this understanding is, of course, provided by the
safeguards rights under the bilateral and trilateral agreements. Any fuel used in
the ASCO II reactor, from whatever derivation, is automatically subject to IAEA
safeguards.
Also, the presence of a fixed-commitment fuel supply contract between the
Spanish Government Agency ENUSA and the U.s. Energy Research and Devel·
opment Administration8 makes it likely that much of the fuel used in the ASCO
II reactor will be supplied by the United States and, as such, subject to U.S.
safeguards rights under the Agreement for Cooperation, should reprocessing be
proposed.
Any nation, like Spain, which has placed substantial reliance on nuclear
technology transferred from the United States and other nations to supply its

'These peaceful use assurances are also associtated with safeguards guarantees. See,
discussion of Question No.3 at pp. 746-747, supra.
'This contract entered into force on December 31, 1973. During the rust ten·year
supply period, Spain is required to purchase a specified numbflr of separative work units
which should be sufficient to provide all the fuel needs of the ASCO II reactor. During the
remaining twenty-year period, Spain has the right to obtain enrichment services from ERDA
up to the requirements of U.s .•supplied reactors, including the one covered by the present
license application, after giving written notice to ERDA of the amount of separative work it
wishes to purchase, at least ten years in advance of its proposed delivery date. See, Letter
.
from Dixon B. Hoyle to Benjamin Huberman, dated April 22, 1976, p. 1.
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most basic energy needs,' has strong practical reasons for abiding by its understandings with nations which continue to supply these basic needs, particularly
in an area of policy having such fundamental importance to those nations as
nuclear non-proliferation. The major role' of energy' imports in the Spanish
economy is alluded to in the following language from the Executive Branch
analysis under question 8 relating to special factors bearing on the issuance of
the license:
Spain is heavily dependent on energy imports and, as an industrialized'
nation, has adopted the policy that further expansions in its electrical
generating capability will be almost exclusively through the use of nuclear
power .
. Commissioner Gilinsky, in his dissenting opinion in this matter, advocates
different means of achieving the non-proliferation goals shared by all the Commissioners. He states the desirability of the U.s. having reprocessing review and
approval rights covering not only U.S.-supplied fuel but also non-U.S.-supplied .
fuel and acknowledges that the latter right is not accorded by the U.s./Spain
Agreement-in contrast to certain other proposed Agreements now in the
negotiation process. To achieve the same result as respects Spain, despite the
provisions of the Agreement with the .United States, it is suggested that the
Commission withhold approval of this license until the United States Government has obtained assurances from the Government of Spain that only U.S.supplied fuel will be used in the ASCO II facilities.
While it is desirable, from the standpoint of U.S. non-proliferation interests,'
to exercise the most stringent safeguards controls possible over fuel reprocessing,
we find the considerable safeguards framework of the existing agreement an
adequate basis for the subject export.
.
With respect to U.S. fuel provided to Spain, U.s. rights would apply regard-.
less of whether the fuel were used in ASCO II, in some other U.S.-supplied
reactor, or in a reactor not of U.S. origin. The use of non-U.S. fuel in ASCO II,
on the other hand, would take place in the context of an international safeguards regime. Spanish obligations under Article XI of the Agreement for
Cooperation would assure that the use of non-U.S. fuel in ASCO II would trigger
the application of continuing IAEA safeguards to that fuel, and to any plutonium produced from the irradiation of that fuel in the reactor. Finally, before .
such fuel was reprocessed, an IAEA determination would have to be made that
the reprocessing facility and the subsequent storage or use of the recovered
plutonium would take place under conditions permitting adequate safeguards
against diversion. The right of the United States (or, in the c~e of non-U .S. fuel,
of the IAEA) to determine that adequate safe~ards can be applied to plutonium
reprocessing before it occurs provides a mechanism to protect U.S. national
security interests in this area.
'
At this juncture, it is impossible to specify the details of such a safeguards

.

750·

'

"

determination, whether made by the U.S. or by the IAEA, and it is premature to
judge in advance-as our colleague attempts to do-that the IAEA safeguards
framework will be inadequate to make a sound determination. The safeguards
determinations contemplated in the U.S./Spanish Agreement for Cooperation'
and the U.S./IAEA/Spain trilateral safeguards Agreement and the IAEA Statute
are not abstract policy determinations. They are concrete assessments based on a
specific reprocessing technology as employed at a specific facility. Such assess·
ments would involve a .detailed analysis of material flow and of diversion pos·
sibilities in the specific facility, based on the details of technology, records
keeping, physical security and management practices in the reprocessing plant
and in the facilities where extracted plutonium would be stored or used. On the
basis of such an analysis, the party making the determination would evaluate the
.·inspection manpower requirements, and inspection frequency (continuous, if
, necessary) 'the records audit, the other measures,' perhaps of a different
· character, required to provide adequate safeguards against diversion.
The U.S. or the: IAEA, as the case may be, would retain the authority to
disapprove reprocessing of fuel from ASCO II until acceptable safeguards mea·
: sures were devised and to condition reprocessing on acceptance of such mea·
· sures. We specifically note, in this regard, the IAEA's obligation to approve
reprocessing' only when measures are adequate to assure that "it will not further
,any military purpose.'~. lAEA Statute Article II. These rights would apply gener·
ally to both the U.S. and the IAEA, although the authorizing language in the
:IAEA Statute is somewhat different from that contained in the bilateral Agree·
, ment between the United States and Spain. In the case of Spain, no such deter·
mination lies before the U.S. Government or the IAEA at this time.
,
The United States has adopted· a policy of seeking the application of
stringent safeguards measures for the reprocessing and storage of plutonium •
.This policy recognizes that the presence of- reprocessing and storage of
plutonium raises special problems of timely, detection and uninterrupted
monitoring which stringent safeguards measures must address. In the IAEA
context; INFCIRC 66/Rev. 2 establishes a framework for applying IAEA safe·
guards consistent with U.s. policy in this area .. At such time as the lAEA may be
called upon to make a safeguards determination in Spain, the means exist for
making that decision responsibly and· in harmony with U.S. policy objectives.
Thus, there is no inconsistency between those provisions of the Agreement for
, Cooperation which acknowledge ,IAEA's role in safeguarding the reprocessing of
u.s. fuel and the U.S. policy of taking 'special precautions in applying such
· safeguards.
,.
\' We note in this· regard, as our dissentingcolleague recognizes, that serious
, and intensive study of these problems and of appropriate measures to deal with
them is underway both by the United States Government and within the lAEA.
These include technical improvements in monitoring techniques, as well as mea·
"sures that' go beyond traditional auditing 'and .inspection procedures, such as
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multinational fuel reprocessing centers. The majority is keenly aware that the
need to improve the nuclear safeguards will continue, on both the international
and domestic level. We are also keenly aware that the IAEA is a principal
mechanism for pursuing U.S. goals with respect to international safeguards and
non.proliferation. The U.S., as an active member of IAEA, is in a position to
participate fully in the Agency's activities, such as its current work on the
prospects of safeguarding reprocessing facilities in a multi·national context. The
NRC, working with other U.S. Government agencies, can and fully intends to
make its influence felt within the IAEA framework in support of safeguards
adequacy and the continuing control evaluations necessary to assure this.
Contrary to our colleague's view:( See, Dissent at p. 768) the broad membership of nation·states in the IAEA enhances the value of that organization as a
vehicle for advancing U.S. safeguards objectives by offering a forum for their
international acceptability and application without which safeguards measures
cannot be effective. The United States Government's experience with IAEA
safeguards is long and favorable. Considering this experience and the IAEA's
serious, intensive and continuing study of the special problems of safeguarding
reprocessing facilities, we see no basis for concluding that IAEA will do an
inadequate job of making its required safeguards determination, should the
occasion for such a determination arise, or that the Agency would inadequately
apply or enforce the safeguards developed in connection with that determination. The mere fact that such an IAEA safeguards determination might not be
identical to a U.S. determination does not give cause to believe that any dif-'
ference would pose an unacceptable risk to our national security sufficient to
justify denial of the ASCO II license. Thus, the mechanisms of improving IAEA
safeguards, coupled with the Agency's responsibility to approve reprocessing
only when measures are adequate to assure that "it will not further any military
purpose," provide a framework to assure that any reprocessing of non-U.S. fuel
from the ASCO II reactor will take place under conditions consistent with the
common defense and security of the United States.
Moreover, we cannot ignore the fact that other supplier nations, whose
policies on nuclear exports embrace "special conditions governing the use or
retransfer of sensitive material, equipment or technology,',9 have demonstrated
an interest in assuring that fuel they supply will not contribute to the development of nuclear explosives in recipient countries.
We believe that our colleague's concern that IAEA safeguards associated
with reprocessing will be insufficient to provide an early warning that plutonium
may be diverted to military purposes does not take into account important
practical considerations as regards Sprun. First, construction ofaproduction-scale
reprocessing. plant in Spain would require a lead time of up to nine years and
9 See, Secretary of State Kissinger's testimony before the Senate Committee on
Government Operations, March 9,1976.
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quite possibly technical assistance from abroad. Plainly there will be a clear and
early signal to the international community of the need for effective safeguards.
If Spain s,?ught to acquire plutonium from a foreign source, rather than through
a domestic reprocessing capability, the supplying country is required to notify
the IAEA of any proposed shipment, in accordance with the Agency's safeguards
procedures. We also note the possible hearing of Article XII(A) (5) of the IAEA
Statute, which states that "with respect to any Agency project, or other arrangement where the Agency is requested by the parties concerned to apply safeguards, the Agency shall have the following rights and responsibilities' ... (5)
[among others] ... to require deposit with the Agency of any excess of any
special fissionable materials recovered or produced as a by-product [of chemical
processing] over what is needed for the above-stated [peaceful} uses in order to
prevent stockpiling of these materials, •..."
We would further observe that, in the present instance, the course proposed
by our colleague would not be effective in achieving the controls he feels are
necessary. As stated previously, the United States has already licensed eight
power reactors for export to Spain, all of which may be fueled with non-U.S.supplied uranium. Indeed, Spain has taken steps to enable it to acquire reactor
fuel from other supplier nations, which, if not utilized for ASCO II, would be
available for any of the facilities for which previous export licenses have been
issued. Moreover, Spain has acquired reactors from other supplier countries, and
\vill be able to do so in the future. Thus, even if we could assure that the transfer
of ASCO II would be tied to the use of U.S.-supplied fuel, the end result would
be without real effect as respects Spain.
In this context we would note that none of the existing agreements for
cooperation between the U.S. and recipient countries contain provisions giving
the U.S. safeguards rights over reprocessing of nuclear fuel of non-U.S. origin.
Nor, with the sole exception of the agreement with India, do they require the
recipient country to use only U.S. fuel in U.s. supplied reactors.
Thus, we believe that the course proposed by our colleague-while
evidencing a concern we all share over the risks associated with reprocessingwould not adequately address the practical realities we now face. While
unilateral Commission action here may seem appealing, in the end it would be
misleading to imply or assert that it would be an effective means for advancing
U.S. non-proliferation goals. Given the many agreements for cooperation already
in effect, given the nuclear exports which have already taken place, and given the
existence of other nuclear suppliers within the international community, the·
majority believes that our objective of imposing stringent controls over reprocessing and storage of plutonium in non-nuclear-weapons states can be pursued
most effectively in the IAEA and in cooperation with other countries.
Moreover, while pursuing our objectives in broader forums, we must recognize that our nuclear relationship with Spain and other countries is based on
mutual understandings: the safeguards obligations of the Agreement for
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Cooperation are associated with our agreement to make available nuclear technology and materials for peaceful purposes. If our supply position .should be
eroded through unwarranted unilateral demands, delays and uncertainties,
United States influence over the safeguards obligations assumed by recipient
countries will undoubtedly diminish.
The Commission majority believes that consideration must be given continuously to the need for improved safeguards restraints, with a view to whether
further measures would contribute-to the achievement of this country's nonprNiferation objectives. In point of fact, a number of further non·proliferation
initiatives, including ones relating to the areas of reprocessing and related safeguards considerations, are currently. under active consideration in the interagency context-in several instances at our behest. The Commission, moreover, is
regularly consulted by the Executive Branch in the formulation of national
policies with regard to nuclear exports. The majority believes that such a setting
is ,the appropriate one for addressing broad -questions of futUre U.S. policy in
this area.
In sum, in the view of the majority of the Commission, the export of the
ASCO II facility, to Spain would not be inimical to the common defense and
security of the United States.
(4) Health and Safety
. , The Commission sees no circumstances in which the operation of the ASCO
II reactor would affect the health and safety ofthe U.S. population. The Nuclear
Regulatory Commission and its predecessor agency, the Atomic Energy Commission, have continuously ·taken the view that the health and safety impact in
foreign nations of exported nuclear facilities and material is outside the jurisdiction of the Commission; This view is reflected in the Federal Register notice
which is issued at the time an application for the export of a utilization facility
is 'reviewed. In the present matter, such a notice was published on April 15,
'
1974, at 39 Fed. Reg: 13575, which inCluded the following statement: _
In its review of applications solely to authorize the export of production or
: utilization, facilities, the Atomic Energy Commission does not evaluate the
health and safety characteristics 'of the facility to be exported.
, The legal and 'practical reasons why foreign health and safety impacts are
not considered in our licensing of exports are more fully set out in this Commission's recent opinion' in Edlow International Company, CLI-76-6, NRCI 76/5,
563,582-583 (May 7,1976).
'
CONCLUDING REMARKS '

,',

In summary. the export of the ASCO II reactor to Spain is in full accord
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with the ·Agreement for Cooperation between that country and the United .
States; that Agreement, which entered into force only two years ago after
approval by the President and review by Congress, provides safequards guarantees
to insure that the reactor, any fuel used in it and any nuclear material reprocessed therefrom will not be diverted to military uses; and the total safeguards
framework thereby provided, including the mechanisms for continuing improve~ .
ment, will insure that the export will be in full conformity with U.s. national
security interests.
..
In rendering this decision, we believe it in order to add a number of more
general observations as to the bases for and objectives of our export .licensing
process.
The . Energy Reorganization Act vested this Commission with significant
authority regarding U.s. exports of nuclear facilities and materials for civil uses.
We take with utmost seriousness the mandate we have for final decision in these
matters. This agency has made and' can continue to make a constructive contribution to assuring adequate safeguarding of the civil uses of nuclear energy
resulting from American nuclear exports. We have not only a regulatory mandate
as regards safeguards, but also a steadily growing organizational competence
which can and should be a national resource in helping to further this country's
non-proliferation goals.
With our authority goes the requirement that our export licensing decisions
be responsibly made. We are mindful, to be specific, that these decisioris are but.
one aspect of this country's nuclear foreign policy-indeed, of its overall foreign
policy. We have not hesitated to communicate our views on national policy in
the area of non-proliferation to the Executive, as well as to the Congress, which
. have received them willingly and given them the most careful consideration. We
are fully prepared, moreover, to condition or deny export licenses where the
circumstances warrant, though we find. no such circumstances here. As recent·
events have shown, the achievement of important non-proliferation objectivesincluding broader adherence to the NPf-may successfully, and in our judgment,
more appropriately, be resolved through the exercise of constructive diplomacy.
The necessarily 'limited. means and. focus. of the export licensing process are.
sharply illuminated by the present licensing proceeding. An ad hoc change in the
conditions under which the ASCO II reactor is supplied would not affect the
safeguards conditions at the other eight U.S.-supplied reactors licensed for Spain
(except, paradoxically, to shift the "AS CO II problem" to them), let alone
.
conditions at reactors supplied 'to Spain by other nations.
. We' are mindful, moreover, that the United States does not have unlimited.
leverage as a supplier of nuclear technology and fuel.' How best to apply our
influence 'to .further this country's non.proliferation goals is a question in which
complex imd sensitive foreign policy considerations become dominant. In dealing with such questions, it would be irresponsible for this Commission not to .
consider fully the views of the Executive Branch agencies, which have not only,
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functional competence, and Constitutional responsibility, but also are politically
accountable for foreign policy decisions.
The majority decision has taken those precepts into account. Indeed, if we
were to lose sight of those considerations, we would have grave doubts that the
present system of export licensing could work effectively and continue to serve
the overall interests of our country.
FINDING AND ORDER
For the reasons set forth above, we find that license No. XR·99 meets all
the standards relevant for issuance under the Atomic Energy Act of 1954 and
the Energy Reorganization Act of 1974 and hereby direct the Assistant Director
for Exports·Imports and International Safeguards to issue said license to the
Westinghouse Electric Corporation.
It is so ORDERED.

By the Commission
SamuelJ. Chllk .
Secretary of the Commission
Dated at Washington, D.C.
this 21st day of June 1976

Dissenting Opinion of Commissioner Gilinsky:
In approving the export of the ASCO II reactor to Spain, the Commission
majority has determined, among other things, that this action is not inimical to
the common defense and security of the United States. I cannot agree.
I should like to make clear at the outset that I do not oppose the export of
this reactor; I oppose its export under the particular terms of this license, as it
contains a vital flaw involving controls over the plutonium-a nuclear ex·
plosive-which will be produced in the operation of the reactor.
I believe the United States must retain the authority to delay the separation
of plutonium from the spent fuel until some equitable and secure alternative to
national stockpiling of this dangerous material can be instituted. A search for'
such alternatives is now underway, both in our government and lfltemationally. I
have suggested a remedy, which is to place a condition on this license to ensure
the retention-at least temporarily-of U.S. controls over the ASCO II fuel by
requiring that u.s. fuel be used exclusively in the reactor.
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Controls over the civil uses of nuclear energy have evolved through the
years, first through our own laws and export practices, and more recently
through the development of the International Atomic Energy Agency (IAEA)
safeguards systems. They are designed to follow reactor fuel through its cycle
and prevent its diversion to explosive purposes. So far these systems have
worked well. But recent technological developments require us to look beyond
reactor safeguards to what the Secretary of State has characterized as "the
greatest single danger of unrestrained nuclear proliferation"-the spread of the
means to reprocess spent reactor fuel for its plutonium and the accumulation of
this explosive material under national control. I
The danger in this developing situation arises from the fact that a secure
system for safeguarding separated and stockpiled plutonium from sudden
appropriation for military purposes is not yet at hand. The systems now in
operation, for reasons I will explain below, are inadequate to provide, in the case
of such appropriation, the early warning on which all existing safeguards are
predicated.
The Commission majority does not appear to dispute this. They agree that
plutonium reprocessing and storage raises special problems and must be subject
to "stringent" safeguards. Nor do they contest my view that delay of plutonium
separation is the only effective safeguard available at the moment. They
acknowledge that fuel from non-U.S. sources, over which we have no reprocessing control, may well be used in the Spanish reactor.
It is at this point that the heart of our disagreement can be found. For if
non-U.S. fuel is employed, safeguards will be administered only by the JABA,
and the U.S. will have no control over whether and in what circumstances
plutonium will be separated from ASCO II's spent fuel. The majority, while
admitting that IAEA safeguards leave much room for improvement, studiously
avoid taking a position on whether they are adequate to the protection of
plutonium reprocessing and storage. Nonetheless, they state that the JABA safeguards "framework" provides an adequate basis for this particular export.2 They
would be prepared, in effect, to gamble that major improvements in the system
will be in place in time to deal with ASCO II's plutonium output, or lacking this
that IAEA will exercise an untested authority of its statute to hold up reprocess-

I "Building International Order," Remarks of Secretary of State Kissinger, before the
30th Session of the United Nations General Assembly, September 22,1975.
2 Elsewhere in the Decision we are confronted with "the total safeguards framework",
which apparently refers to the sum total of assurances, bilateral agreements, "mechanisms
for improvement", "technical verification", international institutional arrangements in varying stages of development, and the like. Apparently it is their view that the adequacy of
safeguards systems depends on the accumulated weight of all such parts. By treating these in
aggregate, without critically examining the components, they avoid a statement of what
criteria are to be used to measure effective safeguards systems.
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ing or plutonium stockpiling in Spain. I assess the odds less ·favorably and conclude retention of U.S. controls is essential in this case. It is for this reason I
have advocated a condition, which would involve little or no cost to Spain, to
this license.
The majority argues that this course will be ineffective and that only
through international negotiations on a broad front can workable controls be
achieved. The ultimate solution certainly lies there, but in the meantime the
Commission is still required to deal with each license separately and on its
merits.
It is obvious that there are inherent limitations in the scope of any licensing
review. But we must beware of limiting our scope· of action' to the point where
the Commission becomes merely an interested·bystander. Whatever else may be
said, at the very least the Atomic Energy Act requires us to ensure that no
_nuclear export within the Commission's jurisdiction is licensed in conditions that
may contnoute to nuclear proliferation. ,An assertion by the majority that the
"mechanisms" exist to make safeguards adequate for the future does not, in my
view, satisfy the statutory requirement.
,The Executive agencies of, the U.S. government, which hav,e clearly
expressed an awareness of the need for more reliable means for safeguarding
\separated plutonium in numerous policy statements and actions, have nevertheless recommended the unencumbered issuance of this license. In my opinion it is
the statutory responsibility, of the Commission to resolve this inconsistency on
, the side of caution. '"
, '
Before addressing the merits of the ASCO II license in'detail, some background discussion is desirable. "
"

,

',.

'

I
,,: Plutonium is an inevitable by-product 'of the 'operation of.riucleaipower
reactors of the type' here at issue. If separated from the spent reactor fuel,
plutonium can be "recycled" as fuel for these' reactors to supplement the lowenriched uranium which normally serves this furicion; or it may be stored for use
in future technologies, such as the "breeder" reactor.
The economic viability of the use of plutonium as fuel in the near future is
yet, to be demonstrated. Neyertheless many nations have recently become
'interested in the possibility of reprocessing their spent reactor :f~el to extract its
plutonium,either domestically or, where domestic facilities are Jacking, in the
'facilities of other countries. This development threatens to lead to accumulation
of sizeable stockpiles of the separated element, stored againsi'any number of
'options 'related' to the peaceful uses of nuclear energy. There are, however,
dangers iriherent in this de'veloping situaticm since plutOnium is also a nuclear
explosive, and the amounts produced in the course of the operation of civilian
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reactors are very.1arge, by any measure, in terms of explosive potential.3, Once
this material is, separated and 'stored, for' whatever purpose. it can, be ap- ,
propriated suddenly and without warning for explosives. As will appear below,
once plutonium has reached this stage in the fuel cycle, the international safeguards system now available to protect against such appropriation cannot be
counted on to provide adequate warning of such an eventuality.
From the beginning of this nation's civilian nuclear export program, the
United States has endeavored to protect against the use of exported materials
and equipment for other than peaceful purposes. The principal mechanisms for
achieving this objective have been our Agreements for Cooperation with our'
nuclear trading partners; all U.S. exports of nuclear reactors and fuel must be
made in accordance with such Agreements. Atomic Energy Act of 1954, as
amended, Section ,123. These Agreements require, first, that the importing
nation ,assure, the United States that fuel and reactors transferred under the
, Agreement, and plutonium produced during the course of reactor operation, will
be used only for peaceful purposes.4
, It must be emphasized, however, that the United States has never viewed
peaceful use assurances to be sufficient, in themselves, to provide the security
needed as a basis for export of reactors and their fuel. Rather, we have insisted
from the outset that each Agreement for Cooperation provide for the application of safeguards over our nuclear exports. These safeguards, which take the
form of material accounting and inspection, are designed to ensure compliance,
with the pledges given in the Agreements and to deter their violation. See Final
Environmental Statement on U.S. Nuclear Power Export Activities (ERDA1542), p. 3-97.5 Implicit. in the ,long-standing safeguards requirement in the
Agreements and, more recently, in Article III(1) of the NPT, has been the

'A standard 'reactor of the type under discussion would normally produce about a '
quarter-ton of plutonium per year. The amount required for an explosive device is perhaps
IS pounds. I
•
,
..
4 Since the initial signing of the Treaty on the Non-Proliferation of Nuclear Weapon!
(NPT) July 1. 1968. 21 U.S.T. 483. T.I.A.S. 6839. parties to our Agreements have had the
opportunity to underscore these bilateral assurances respecting U.S. exports by adhe,ence to
the NPT. which requires parties not possessing nuclear weapons at the time of the Treaty's
entry into force to renounce unconditionally the manufacture of nuclear explosives. NPT'
Article 11.
'With one exception (Italy) the U.S. has agreed that the safeguards under our
Agreements for Cooperation shall be administered by the International Atomic Energy
Agency (IAEA) in our behalf. These arrangements between the IAEA. the U.S. and the
other party to the Agreement for Cooperation are embodied in separate trilateral agreements (sometimes referred to as "Safeguards Agreements") which provide that the IAEA
will apply its material accounting and inspection program to fulrlll the safeguards requirements of the'relevant Agreement for Cooperation. For convenience the material accounting
and inspection safeguards provided by the· Agreement for Cooperation will be sometimes
referred to as "IAEA safeguards".
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recognition that circumstances may arise in which a nation might be tempted to
disregard its peaceful use assurances to the United States or other nations, and
that this possibility must be contemplated in assessing the adequacy of safe- .
guards measures aimed at forestalling use of civilian nuclear materials for military ends.6 The imposition of such safeguards in any particular instance does not
imply a lack of faith in the assurances they support. It is, rather, a recognition of
the need for a measure of international diSCipline if nuclear energy is to be
exploited in a manner consistent with international security.
In assessing the adequacy of safeguards as protection against appropriation
for military purposes of nuclear material stockpiles, it is important to understand that a nation tempted to disregard its peaceful use assurances cannot be
prevented from doing so by the safeguards systems. Rather these systems are
designed, as the President pointed out last year, to sound an alarm, and thereby
discourage "national diversion of nuclear material from peaceful application by
the risk of early detection. " Report to the Congress Regarding Laws and Regulations Governing Nuclear Exports and Domestic and International Safeguards,
March 1975, (emphasis added). The rationale of safeguards is that the discovery
by the international community of a breach of peaceful use assurance, well
before the violator can attain an actual nuclear weapons capability, exposes
him to risks of international reaction which may frustrate his purpose. Safe-guards effective in this sense provide added confidence to all countries,
particularly suppliers and neighbors, that a nation is not likely to violate its
assurances in the first instance.
Where only the reactors and the low-enriched uranium which fuels them
are involved, material accounting and inspection safeguards can provide this
added margin of security because any plutonium produced by the reactors'
operation is contained in spent reactor fuel and is still many time-consurning
steps away from a form usable for nuclear explosives. Where, however, in addition to reactors and low-enriched fuel, a nation has access to stockpiled,
separated plutonium, or to facilities which permit rapid separation of plutonium
from spent fuel, the value of accounting and inspection as safeguards to deter a
sudden switch from peaceful to military use is open to question. Safeguarded, or
"alarmed", plutonium, although it may have been stockpiled against entirely
peaceful future applications, is nevertheless but a short step away from use as an
explosive. Should the owner decide, for whatever reason, on a sudden move to

'Indeed this point is expressly acknowledged in the recent Final Environmental
Statement on U.S. Nuclear Power Export Activities, supra, by the statement that, notwithstanding obligations to the United States and, where applicable, under the NPT,
it is impossible to say whether these considerations [arising from violation of these
obligations) would outweigh a given country's perceived need to acquire a nuclearweapons or nuclear-explosives capability. [po 6-8).
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appropriate the material for illicit purposes, the time between diversion of
plutonium and completed weapons can be sharply reduced to what might be a
matter of weeks, or conceivably days.' Under these circumstances, even if it
were assumed that IAEA inspection and monitoring systems were improved to
the point that they immediately and unambiguously signalled any violation, it is
hard to imagine that an international reaction could be mustered before the
assembly of nuclear weapons were completed. This inability to provide a
sufficiently early warning to permit such a response seriously undermines the
deterrent effect of accounting and inspection safeguards where separated
plutonium is'involved. Consequently, unless other types of controls are in place,
these accounting and inspection safegu~rds, even if substantially upgraded,
cannot perform their intended function of reinforcing peaceful use assurances
and, therefore, cannot provide the additional measure of protection the United
States has always sought.
As a result, there is now recognition within the United States government
that mere application of IAEA safeguards is insufficient to protect readily
. accessible plutonium derived from U.s. exports and that additional, qualitatively
new measures are required. Thus, for example, in Agreements for Cooperation
currently under negotiation, the United States is seeking to obtain such additional protection, including in some cases the requirement that produced
plutonium be stored outside the recipient country. Similarly, new U.S. initiatives, such as Secretary Kissinger's proposal regarding multinational fuel centers
before the U.N. General Assembly in September, 1975,8.plainly reflect the view
that traditionallAEA safeguards, while vital, are insufficient in themselves where
national reprocessing and stores of separated plutonium are concerned. Further
evidence of this view is found in the U.S. policy against export of reprocessing
facilities and of discouraging other supplier nations from doing so, even though
these facilities would be covered by IAEA safeguards.
Moreover, the IAEA itself has recognized that new measures may be required to safeguard separated plutonium effectively and has embarked on a
study of internationally supervised storage of spent fuel, multinational fuel cycle
centers, and similar schemes.
.
Whatever may have been the role of lAEA safeguards in the past, therefore,

'The time span between diversion and weapons is most sharply reduced where the
diverting nation has on hand a stockpile of separated plutonium for in this context material
could be removed from the stockpile and rapidly combined with previously fabricated
components to make nuclear explosive devices. Such a plutonium stockpile could be legally
amassed both by nations with domestic reprocessing facilities and by those who have had
spent fuel reprocessed abroad and its separated, constituent elements returned. Nations
possessing large scale reprocessing facilities, moreover, would inevitably have significant
inventories of plutonium at one or another stage of the fuel cycle, which together would
effectively constitute a stockpile of the nuclear explosive.
S "Build.ing International Order," Remarks of Secretary of S tate Kissinger, supra•
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it is clear that in the emerging context. of reprocessing and plutonium storage
. lAEA surveillance of material, standing alone, is no longer accepted as adequate
protection against the abrupt appropriation of nuclear material for military
purposes. In essence, certainty as to .the .whereabouts and current status of
stockpiled nuclear explosives does not offer security against their future misuse.
With this background in mind, let me now tum to the ASCO II lice~se.' .

n·
I believe the crucial question which must be asked in decidirig whether this
export would be inimical to the cO'!lmon defense and security is whether effective controls will apply to any plutonium produced in this facility. In light of the
particular facts and circumstances of this case, I am not .confident that such
measures will, in fact, apply to this material and accordingly· I cannot approve
this license.
The U.S.-Spain Agreement for Cooperation provides .that a prior U.S. approval of.the reprocessing of ASCO II spent fuel must be obtained, provided
such fuel was originally' supplied by the U.s.9 Agreement for Cooperation
between the United States and Spain, March 20, 1974, T l.A.S. 784, Article
. VIII(C).10 This control is a vital supplement to Spain's assurances under the
Agreement that plutonium produced in the .reactor will be used only for
peaceful purposes and to the lAEA safeguards which apply to the material,11
,because it permits the U.S. to impose protective measures in addition to .the

'I am using "Cuel supplied by the United States" to reCer to material provided pursuant
to U.s. Ai:reements Cor Cooperation. This would incl~de any material enriched or Cabricated
in the U.s. and U.s. natural uranium enriched elsewhere.
10 Article VIII (C) provides:
When any special nuclear material received from the United States of America pursuant
to this Agreement or the superseded Agreement requires reprocessing, or any irradiated
fuel elements containing fuel material received from the United States of America
pursuant to this Agreement or the superseded Agreement are to be removed from a
reactor and are to be altered in form or content, such reprocessing or alteration shall be
performed in facilities acceptable to both Parties upon a joint determination that the
provisions of Article XI (regarding safeguards) may be effectively applied.
I I Article XI of the Agreement provides for the application of material accounting and
inspection safeguards to all material and equipment transferred to Spain under the Agreement, including plutonium produced from that materbl. Article XII provides that the IAEA
will administer these Article XI safeguards. However, the U.S. right to approve reprocessing
of U.S.-supplied fuel, contained in Article VIII, is unaffected by this transfer of authority to
thelAEA.
The arrangements for IAEA application of Article XI safeguards are further described In
the Agreement between the International Atomic Energy Agency, the Government of Spain
and -the Government of the United States of America for the application of Safeguards,
("Safeguards Agreement'') December 9, 1966, T.I.A.S. 6182, as amended, June 28, 1974,
T.I.A.S. 7856.
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IAEA accounting and inspection system' and; if necessary, to delay reprocessing
until such additional measures are in place~ In this way, the United States can
maintain in effective line of defense against violation of peaceful use assurances'
where reprocessing and storage of separated plutonium are involved. '
Thus with respect to the reprocessing of U.S.-supplied fuel,- the· United
, States has the authority to implement effective anti·proliferation measures. Unfortunately, the reprocessing control provisions of the Agreement ,would not,
apply to imy plutonium produced in ASCO II from fuel supplied by Spain itself
or by another nation, even though the material was produced in a re'actor'
exported by this country. In this event, the only reinforcement of Spain's peaceful use assurances would be that provided by IAEA safeguards under the IAEASpain:U.S. Safeguards ,Agreement,' supra. Under the present terms of this '
trilateralaccoid; however, these safeguards would be the Agency's material accounting, monitoring, and inspection system which, as explained above, cannot'·
be relied 'upon, in ,itself, to. provide early warning where reprocessing and
separated plutonium are concerned. 12 This is a grave matter inasmuch as it calls'
into question the adequacy of the protections covering plutonium produced in
ASCO II by non-U.S.-supplied fuel. 13
, The possibility that non·U.S.-supplied fuel may be used 'in the reactor is'
attested to by the record before US. 14 Indeed, over one-third of the uranium fuel
enrichment services for which Spain has apparently contracted are to bcf'
purchased from non.U.S.'suppliers. 15 While Spain has an enrichment contra'a

1 2 This is not to imply that such safeguards would not be based upon sound analysis of
material flow, diversion possibilities, and similar techniques, but rather that the early
warning effectiveness of material accounting and inSpections, as such, is necessarily limited
in'this context because of the collapsed time' frame for translating separated plutonium into
ready explosives.
'
13My colleagues argue that the IAEA would withhold its approval of reprocessing if it
found these traditional safeguards were inadequate in this setting and that the Agency might
impose "other measures, perhaps of a different character," Commission Decision, p. 75 I, if
need be. As discussed below,l do not share their confidence in this regard.
14 See Commission Decision, p. 749. ,
'
"
The Department of State has stated that " ••• it is possible-but not totally assured-that
ASCO II will be fueled only with U.S.-suppUed material .•.• " (See letter from Dixon
Hoyle, Office of Oceans and International Environmental and Scientific Affairs, Depart, ment of State, to Benjamin Huberman, Director, Office of Policy Evaluation, Nuclear
Regulatory Commission, April 22, 1976.)
,
'"
,
! sSee PrePared Statement of Dr. Robert C. Seamans, Hearings on Export Reorganization Act (S. 1439) before the Senate Committee on Government Operations, April 30,
1975. Spain had at that time contracted for about 9,000 metric tons of separative work,
from non-U.S. sources. (The annual separative work requirement for a 1000 megawatt
reactor is about 100 metric tons.)
Spain also plans indigenous mining and milling operations. See Remarks of Manuel Isla,
Director, General ENUSA (Spanish equivalent of ERDA/NRC) delivered at' AlF Conference
on the Nuclear Fuel Cycle, Stockholm, Sweden, October 28-30,1975.
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with the U.S. which is earmarked for ASCO II, there is no requirement that the .
reactor be fueled exclusively with U.S.-supplied material. Thus Spain will have
the option to use non-U.S.-supplied fuel in ASCO II and consequently to
produce plutonium not subject to U.S. reprocessing controls.
Moreover, the possibility that Spain may seek to reprocess ASCO II fuel,
regardless of its origin, is by no means unlikely. Spain has already shipped spent
·fuel to Great Britain for reprocessing and some plutonium has actually been
separated from it; although none has yet been returned to Spain. There are
indications, in addition, that Spain has long-range plans to develop a domestic
reprocessing industry.l 6
AIl these factors add up to the possibility that ASCO II fuel will be
reprocessed outside U.s. controls and subject only to traditional lAEA material
accounting and inspection safeguards, which in this context would not be effective in the sense I have used this term.
In these circumstances Spain's failure ·to join the Treaty on the NonProliferation of Nuclear Weapons takes on added significance. Adherence to the
Treaty not only enhances a country's bilateral peaceful use assurances, since it
constitutes a renunciation of nuclear explosives manufacture;l 7.it also broadens
the effectivenss of IAEA safeguards by insuring that all of a country's nuclear
activities-including indigenously designed and constructed facilities-will be
safeguarded, thereby permitting comprehensive cross-checks on recordkeeping
and inventories by the IAEA which administers the Treaty's safeguards provisions. The potential for unsafeguarded facilities remains in such non·signatory
nations as Spain, and comprehensive application of the IAEA accounting and
inspection program is thus defeated. It is true that even universal accounting and
inspection safeguards would not, in themselves, provide the type of protection
which I believe is required in the context of reprocessing; nevertheless, taken
together with the assurances embodied in the Treaty, they would place this
licensing action in a more favorable light.
It is not, of course, U.S. policy to confine exports to NPT parties. But
when, as in this case, adherence to the Treaty and its accompanying
comprehensive safeguards system is lacking, we are obliged to place greater
reliance on the controls provided in our bilateral Agreement.
As I stated at the outset, I am not opposed to the export of this reactor, as
such, but only to its export under the conditions I have outlined. Had my
colleagues acted to eliminate the deficiency in this license I would have voted to
approve it. The defiCiency might easily have been remedied b~ conditioning the

Energy Report. May 31, 1976;p. 6-7.
17Inasmuch as Spain to date has only tacitly agreed not to use U.S.-suppUed material
and equipment to manufacture so-called peaceful nuclear explosives, the express renunciation of such explosives provided through ratification of the NPT would be particularly
reassuring here.
16 Weekly
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license to require exclusive use of U.S.-supplied fuel in the reactor. Since Spain
already has numerous enrichment contracts with the Energy Research and
Development Administration (ERDA), one of which is, in fact, earmarked for
ASCO II, such a commitment would impose little, if any, cost on Spain and
might readily have been give~.l 8
My colleagues, however, have not even asked the State Department to seek
an informal indication from the Spanish authorities as to how they would
receive a request for such a commitment, apparently as a result of the State
Department's assertion that
••. any effort to obtain [firmer] assurances that ASCO II would be fueled
only with U.s.-origin enriched uraniuIJl ... would result in protracted
negotiations, the outcome of which cannot be predicted.
Letter, from Dixon Hoyle, Office of Oceans and International Scientific and
Environmental Affairs, Department of State, to Benjamin Huberman, Director,
Office of Policy Evaluation, Nuclear Regulatory Commission, April 22, 1976.
The State Department does not suggest that they could not be obtained but only
that "protracted negotiations" would be required. The mere likelihood ofnegotiations, however, should not be a basis for this Commission's allowing a
potentially important safegUards loophole to go unclosed.
My colleagues emphasize that only two years ago the U.s.-Spain Agreement
was approved by the President and reviewed by the Congress. Commission Decision, p. 755. The implication is that it is therefore improper to seek to impose
controls beyond those expressly provided in that instrument. But the Agreement
,is a flexible accord which by its terms contemplates that export requirements
will evolve as circumstances warrant. Indeed Article II(A) states that the Agreement shall be subject to "the applicable laws, regulations and license requirements in force in [the signatories'] respective countries." Since the Agreement's
signing, significant developments regarding the application of safeguards have, in
fact, arisen, making it appropriate, in my view, to employ the license requirement provision of the Agreement to condition this export. 19
It should also be recalled that satisfaction of the minimum requirements set
forth in our Agreements for Cooperation permits nuclear cooperation but does

I I This licenSe condition, it should be noted, need not necessarily be permanent, nor
need it necessarily apply to future licenses to Spain_ The circumstances which I believe call
, for such a license condition today for this export to Spain may well change in the future,
SirnilaJly, whether comparable license conditions would be' appropriate for reactor
exports under our Agreements for Cooperation with nations other than Spain would depend
on the totality of factors present in each such case.
Specifically, following the Indian nuclear explosion, which took place within weeks of
the signing of the U.S.-Spain Agreement, intensive official activity led to a searching
examination of the efficacy of systems designed to prevent the plutonium produced in civil
nuclear programs from lmding its way into nuclear explosives,

I'
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not require it, as noted in the recent Final Environmental Statement on U.S.
Nuclear Power Export Activities, supra., prepared by the Energy Research and
Development Administration, with NRC participation:
Although the agreements provide the essential framework for exports and
represent an undertaking in good faith by the United States to cooperate in
the field of nuclear power in accordance with the agreement provisions,
they do not ... constitute legal commitments on the part of the U.S. to
furnish nuclear materials or reactors, or to conclude SNM supply contracts.

[p.3-93.]
My colleagues suggest I have improperly prejudged the efficacy of the safeguards "framework" applying to the reprocessing of nOl1-U.S. fuel irradiated in
the ASCO II reactor. They reason that the right of the IAEA "to detennine that
adequate safeguards can be applied to plutonium reprocessing before it occurs
provides a mechanism to protect U.S. national security interests," Commission
Decision,· p. 750 (emphasis in original), inasmuch as approval of reprocessing
would be withheld untU effective measures against diversion were implemented.
There is "no basis for concluding that the lAEA will do an inadequate job of
making its required [reprocessing] safeguards detennination," they argue.
Commission Decision, p. 752_ Since the lAEA Statute would allow application
· of safeguards measures in addition to material accounting and inspection, the
majority conclude that "the means exist" for the IAEA to make its determination "in harmony" with U.S. interests, Commission Decision, p. 751.20 Without
knowing how the Agency will, in fact, make this determination in tite case of
· Spain, the majority fmds it "premature to judge .in advance ...that the lAEA
· safeguards framework will be inadequate to make a sound determination."
Commission Decision,p. 751.
· . " ., If it is premature. for me to judge this question madvance, it is equally
,premature for the majority to do so. The basis for my judgment that.traditional
-lAEA·safeguards, no matter how improved, cannot by themselves give sufficient
warning of a sudden· appropriation of a national 'plutonium stockpile. clearly
: stands on firmer ground • .To say that ."the means exist" for the iAEA to arrive at
· a similar conclusion and that· it will therefore do so and refuse peiniission to
reprocess is no more than the majority's unsupported speculation; I believe that
speCUlation is not enough if we are to relinquish control over re'j>rdcessing to the
lAEA: we must be confident that the Agency, in making its determination as to
;. safegUards' adequaCy, will in fact bar reprocessing unlesS or UhtU furtHer
· meaSures ~an be implemented. It is no reflection on the Agency to olise.:ve the~e
: is as yet little basis for. confidence that it will take this position with respect to .
reprocessing ASCO II fuel; indeed present indications are to the contrary; .'
,,
•

I

.

I.

' . ,

I,

2°Nowhere. however, does the majority determine that the safeguards applying to the
plutonium produced in ASCO II will. in fact, be adequate. a point to which I will return. ,
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·
In the flrSt place, the Agency is now conducting a preliminary,review of
Safeguards for two reprocessing facilities-the Indian Tarapur Reprocessing
Facility,and the T6kai-Mura plant in Japan. There are no signs in either case
that the IAEk is considering anything but implementation of monitoring, accounting and inspection techniques; or that measures to preclude the stockpiling
of separated plutonium under national control-such as deposit with the Agency
of any plutonium in excess of India's or Japan's peaceful needs under Article
XII(A)(5) of the IAEA Statute-are being actively considered; or that the
Agency will withhold its approval of the safeguards on these facilities until such
measures are in place.
In making its'review in the Indian case, th°e IAEA is applying the conven~
tional safeguards enbodied in INFCIRC/66/Rev. 2, that is, the material accounting and inspection program applicable to nations which have not subjected
their entire nuclear program to Agency safeguards by adherence to the NPT.
INFCIRC/66/Rev. 2 would also apply to any Agency determination on repro- ,
cessing of non-U.S.-supplied ASCO II fue1. 21 In the case of Japan; the IAEk
review is being undertaken within the context of INFCIRC/153,22 which
delineates the material accounting and inspection programs to be applied in
nations with all their nuclear facilities under IAEA safeguards. Thus in the only
two instances arising to date, the IAEA's implementation of the relevant "safeguards framework"-a framework which is virtually identical to that which, '
insofar as we can predict, will apply to ASCO II-provides no basis for the
majority's assumption that measures of'the type I believe necessary to the
protection of plutonium will be applied by that international body_
The fact that the Agency has not yet progressed beyond its accounting and
inspection systems and continues to regard them as a satisfactory basis for
safeguarding reprocessing and stored plutOnium was further demonstrated by the'
lAEA Board of Governors on February 23, 1976. At that meeting two trilateral
agreements-one among IAEA, France and Pakistan? 3 the other among the
Agency, West Germany and Brazil,24 and both providing for lAEA safeguards
0

0

2 J Article 20 of the IAEA/U.S./Spain Safeguards Agreement states that the safeguards to
be applied by the Agency are those "specified in Part III of the Safeguards Document",
which isdefmed as Agency document INFCIRC/66/Rev. 2. (September 16, 1968). Part III :
of INFCIRC/66/Rev. 2 descnoes the IAEA material accounting and inspection system,but
does not provide for the imposition of any further measures.
, 'INFCIRC/1S3, The Structure and Content of Agreements between the Agency and
States Required in Connection with the Treaty on the Non-Proliferation of Nuclear
Weapons (June 1974).
0'23 Agreement of 26 February 1976 between the International Atomic Energy Agency,
the Government of the French Republic and the Government of the Islamic Republic of
Pakistan for the Application of Safeguards (INFCIRCI_).
24 Agreement of 26 February 1976 between the International Atomic Energy Agency,
the Government of the Federative Republic of Brazil and the Government of the Federal
Republic of Germany for the Application of Safeguards; INFCIRC/237. This agreement
covers both reactors and fuel cycle facilities.
'
0

°

0
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over reprocessing facilities-were approved. In both cases, the safeguards provisions of the agreements are based on application of INFCIRC/66/Rev. 2. One
must conclude that a similar approach will be followed with respect to the
Agency's future reprocessing safeguards determination on ASCO II fuel.
It is unrealistic to expect, moreover, that the IAEA, whose members include
both states that sell and states that purchase reprocessing technology, would as a
practical matter adopt measures as stringent as those desired by the United
States, which has prohibited exports of tftjs technology and has discouraged such
transactions by others. Experience with, international agencies, which operate:
with the forebearance and support of their members, indicates that innovative
action is not the rule, and that charters are administered circumspectly and with
something less than all deliberate speed. To as!c that the IAEA veto the reprocessing of spent fuel owned by anyone of its sovereign member nations is to
place an unwarranted bufden on the Agency. This view is consistent, I might
add, with the numberous U.S. actions in related contexts. To cite but one
example, the U.S. embargo on reprocessing technology exports-exports which
would be subject to lAEA safeguards-would make little sense if this government
were satisfied that the international system is ready to carry the weight of
providing adequate protection over such technology.
It should be added that the reprocessing control proviSion inserted by the
United States in the Agreement for Cooperation with Spain provides further
testimony to the fact that the U.S. does not View the IAEA approval as an
acceptable substitute. The U.S. has deliberately held on to its own controls
despite the fact that IAEA approval will be required for the reprocessing of both
U.S. and non-U.S. fuel.
There would be no purpose served by the reservation of this added control
were the IAEA determination regarded as equivalent to that of the United
States. This particular reservation of U.S. control contrasts sharply with U.S.
willingness to transfer responsibility to the Agency for administering other safeguards rights under the U.S.-Spain Agreement,2S a clear indication that the
United States sees reprocessing as a special case requiring special controls.
,Accordingly, while IAEA approval over reprocessing might solve the
problem, it is highly unlikely that tlie Agency would, in fact, exercise any such
authority in the foreseeable future.
My colleagues note the desirability of "the most stringent [U.S.] safeguards
controls possible over fuel reprocessing." They acknowledge that this activity
"raises special problems of timely detection and uninterrupted monitoring," and
express a keen. awareness that "the need to improve ••. safeguards will continue." Commission Decision, 'pp. 750, 751,752 .. Yet they believe it is "pre,
2 'See, U.S.-Spain Agreement for Cooperation, Article XII, providing that the safeguards
rights accorded in Article XI of the Agreement will be suspended and that in their place the
IAEA will administer its safeguards to material and equipment transferred under the
U.S.-Spain accord.
.
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mature", Commission Decision, p. 751; at this juncture to judge whether a
safeguards program meeting these high standards will be applied .to the reprocessing of non-U.S.-supplied "ASCO II fuel; indeed nowhere do they make a
fmding that such will be the case.
In my view, the majority's reliance on the uncertain course of IAEA's future
role is not a permissible substitute for a specific determination that adequate
safeguards and related measures will apply to non-U.S. ASCO II fuel. Nor is it a
sufficient basis for the requisite" statutory fmding that this export will not be
inimical to the common defense and security.
The very fact that the concerns I have expressed will emerge only in the
future underscores the need to retain U.s. control over ASCO II fuel against the
time when reprocessing is contemplated, so that we will then have the authority
to implement such measures as are deemed advisable . .!t is well to remember that
once lost, control is almost certruruy irretrievable. The course the majority has
chosen relinquishes our safeguards options prematurely. I believe the preservation of these options is required by our statutory mandate to insure that no
exports "are licensed which, for want of adequate safeguards, would be iriimical
to the common defense and security.
As a final matter, my colleagues argue that even if the Commission were to
fmd that the safeguards applying to the ASCO If reactor were inadequate, to
attempt to plug this particular loophole would be an exercise in futility. They
point out, in effect, that the horse is out of the bam already, because our
predecessors in the Atomic Emergy Commission licensed eight reactor exports to
Spain to which the condition I am suggesting specifically for ASCO II would not
extend without further action.
Any correction of this situation, even were it possible, is regarded by the
majority as being of limited usefulness in any event, since Spain could purchase
reactors not subject to such requirements from other suppliers.26 This leads in
turn to the conclusion that only by joint action with other suppliers and through
international, negotiations on a broad front can effective controls over reprocesssing and plutonium storage be achieved;27 in the meantime, the majority
26This view would appear to be· somewhat at variance with the confidence expressed
elsewhere by the majority that other suppliers could be depended upon to apply reliable
safeguards:
Moreover, we cannot ignore the fact that other supplier nations, whose policies on
nuclear exports embrace "special conditions governing the use of retransfer of sensitive
material, equipment or technology," have demonstrated an interest in assuring that fuel
they supply will not contribute to the development of nuclear explosives in recipient
countries.
Commission Decision, p~ 752, quoting Henry A. Kissinger before Senate Committee on Government Operations, March 9, 1976.
27Notwithstanding these protestations, the majority indicates that it would, however,
take unilateral action were "unacceptable risks" posed by an export. Apparently, the
majority feels that in this context such action would be effective, though they claim it
cannot be where what they regard as lesser risks are at issue.
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sees little opportunity for the Commission to rectify ,the situation in regard to
specific license 'applications before it. This approach will have the effect, as can
_be seen in the 'case of ASCO II, of wedding the NRC to the export conditions of
the past-or to those of other suppliers. I do not believe the Congress intended
the NRC to overlook current deficiencies because their remedy would not apply
to earlier, unchallenged transactions. It contributes nothing to the solution of
the broader problems to continue on"the course that helped create them in the
, first place.
There are obvious limitations on what can be accomplished within the scope
of any individual licensing review.2 8 But the Atomic Energy Act requires us to
examine each license as it comes before us for review and determine whether
effective safeguards and related measures ,will be applied to that particular
, export and to all nuclear explosive material it may be used to generate.
On :the basis of the foregoing, I believe the ASCO II license should not be
approved in its present form:The uncertainties surrounding the origin of the fuel
to be used in' the reactor and, consequently, the adequacy of the safeguards
which will be applied to the reprocessing of such fuel, when considered against
the background of Spain's failure to join the NPT-or, lacking that, to bring all
. its nuclear activities under international safeguards-preclude -the required
, fmding that the proposed export would not be inimical to the common defense
and security.

. "'"

2 'The license condition I have' proposed would not "shift the'ASCO II problem" to the
U.S. reactors previously supplied to Spain, Commission Decision, p. 755, for the condition
could easily be satisfied by applying U.S. fuel from contracts now eannarked for future
reactors. This could be done without in any way affecting the fuel supply of previously
licensed reactors.
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

... ALAB-331

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Alan S. Rosenthal, Chairman
Dr. John H. Buck ..
Michael C. Farrar

In the Matter of

Docket No', STN 50482

KANSAS GAS AND ELECTRIC COMPANY
and KANSAS CITY POWER AND'
LIGHT COMPANY
(Wolf Creek Nuclear Generating
Station, Unit No,1)

U~on appeal by the applicants 'from that portion of the Licensing Board's
May 18, 1976 order (LBP·76.19) denying them authorization to construct a
railroad spur to the plant site prior to the grant of a limited work authorization
,(LWA)" the Appeal Board affirms the Licensing Board's conclusion ,that con·
struction of the spur is prohibited by the interdiction of 10 CFR 50.10 (c)
against substantial action adversely affecting the environment of the plant site
,
prior to the completion of the facility's environmental review.
Upon review sua sponte, the Appeal Board affirms that portion of
LBP·76·19 authorizing pre·LWA construction of an access road and relocation of
another road.
RULES OF PRACTICE: APPELLATE REVIEW
For purposes of appeal under 10 CFR 2.762 (a), an order which constitutes
a final resolution on the merits of a request for licensing board authorization to
engage in certain activities before a limited work authorization (LWA) or con·
struction permit is issued may be treated as the equivalent of a partial initial
decision which, on the basis of an evidentiary record, makes or declines to make
the findings requisite to the issuance of an LWA.
RULES OF PRACTICE: APPELLATE REVIEW
In accordance with 10 CFR 2.761a, a partial initial decision which paves the
way for the issuance of a limited work authorization is an "initial decision"
withln t~e intendment of 10 CFR 2.762 (a).
'
'"
'
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REGULATIONS: INTERPRETATION
In determining whether a particular activity is permitted by a section of the
Commission's regulations, the focus should be upon the effectuation of the
Commission's purpose in enacting that section.

REGULATIONS: PRE-LWA ACTIVITY
10 CFR 50.10 (c) permits only that pre-limited-work-authorlzation activity
with so trivial an impact that it can be safely said that no conceivable harm
would have been done to any of the interests sought to be protected by NEPA
should the application for the facility ultimately be denied.

REGULATIONS: PRE-LWA ACTNITY
For purposes of authorization of pre-limited-work-authorization activity
under 10 CFR 50.10 (c), it is of no moment whether any harm resulting from
such activity would be of a permanent character. That section does not import
the concept of redressability.

NUCLEAR REGULATORY COMMISSION: ENVIRONMENTAL RESPONSIBILITIES
The Commission's independent NEPA responsibilities are not enlarged or
decreased by the presence or absence of an intervenor's complaint.
Messrs. Jay E. Silberg and Gerald Charnoff, Washington,
D.C., for the applicants, Kansas Gas and Electric Company,

etal.
Mr. Stephen H. Lewis for the Nuclear Regulatory Commission staff.

DECISION
June 8,1976
Opinion of the Board by Mr. Rosenthal, in which Mr. Farrar joins:
By a divided vote, this Board previously held in this construction permit
proceeding that the applicants need prior Commission approval to build, off
their own property, a plant access road and a railroad spur to service the Wolf
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Creek facility. ALAB-321, NRCI-76/4 293 (April 7,1976).1 All three members
of the Board agreed, however, that there are avenues of possible relief available
to an applicant which desires to obtain approval to commence building transportation routes in advance of the receipt of either a limited work authorization
(LWA) or a construction permit for the facility itself. One of these avenues was
suggested to us by the fact that what the relevant Commission regulation
proscribes in the absence of at least an LWA is "any clearing ofland, excavation
or other substantial action that would adversely affect the environment of a
site". 10 CFR 50.10 (cV As we saw it, "[w]hile in many circumstances construction of transportation routes will 'adversely affect the environment' ", Section 50.10 (c) left it
open to an applicant to attempt to demonstrate to the Licensing Board that
its particular proposal will not occasion any such effects. If an applicant can
do so, either on summary judgment or after a hearing, it should be able to
obtain a ruling from the Board that it may proceed-of course at its own
risk-in advance of a ruling on the LWA. This procedure would avoid unnecessary delay; at the same time it would both preserve the substantive
values intened to be protected by NEPA and afford the procedural protection of preventing construction until a licensing board had the opportunity
to scrutinize the applicant's proposal.
NRCI-76/4 at 314-315; footnotes omitted.
The applicants thereafter elected to pursue this option. Following an evidentiary hearing on the matter of the extent of the environmental impact which
would be occasioned by construction of the access road and railroad spur, the
Licensing Board entered an order on May 18, 1976 in which it authorized
construction of the road alone. LBP-76-19, NRCI-76i5 652. 3 In its view, the
controlling test for Section 50.10 (c) purposes was (as the NRC staff had urged)
whether the activities in question would have more than a "de minimis" environmental impact. On the basis of the record before it, the Board concluded that
the construction of the road would not. With respect to the railroad spur,
however, the opposite conclusion was reached principally because construction
would divert approximately 150 acres of prod uctive farmland.
Although none of the parties to the proceeding challenges the ruling on the
access road, the applicants have appealed the denial of authorization to conI By order of May 26, 1976, the Commission announced its election to review
ALAB-321 but indicated that that decision was being left in effect pending the outcome of
the review.
2 This proscription is subject to certain express exceptions, none of which is applicable
here.
'That order also was left in effect when the Commission elected to review ALAB-321
(see fn. I, supra).
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struct the railroad spur. Explicitly acknowledging that the environmental impact
of such construction "will 'be greater 'than 'de minimis' ", the applicants
maintain that is not the, appropriate standard. Rather, they assert, the
purportedly less restrictive "standard of 'negligibility' (Le., something more than
'de minimis' but less than 'significant')" should have been employed "in order to
determine whether [railroad spur) construction may proceed in advance of a
construction permit, or limited work authorization". In this instance, we are
told, the record shows that the proposed construction would have only a
"negligible" impact upon the environment even though the removal of about
ISO acres from present or potential agricultural production would be involved.
For its part, the staff urges that we affirm both the standard invoked by the
Licensing Board and the result reached by the Board upon the application of
that standard. No briefs were med by the intervenors in the proceeding, neither
of whom seems to have assumed an active role at any stage of this particular
controversy.
A. At the threshold, we must consider whether the May 18 order is appeal.
able as a matter of right under 10 CFR 2.762 (a). We resolve that question in the
applicants' favor. Although not denominated a partial initial decision, 4 in sub·
stance that order constitutes a final resolution on the merits of the applicants'
request for licenSing board authorization to engage in certain activities before an
LWA or construction permit is issued. In the circumstances, it seems to us that,
for the purposes of Section 2.762 (a), the order properly may be treated as the
equivalent of a partial initial decision which, on the basis of an evidentiary
record, makes or declines to make the findings requisite to the issuance of an
LWA.s
B: As earlier noted, the applicants have cast the issue presented by their
appeal ih terms of the correctness of the "de minimis" test used by the Licensing
Board in determining whether the construction of the railroad spur would "ad.
versely affe'ct the environment of [the Wolf Creek) site" within the meaning of
10 CFR 50.10 (c). In ,arguing that the Board should have employed a less
stringent standard, the applicants rely heavily upon language in Mr. 'Farrar's
opinion for the Board in ALAB·321 and in this writer's separate opinion, dis·
senting on a different issue. Specifically, the applicants point to the statement in
the majority opinion to the effect that the various avenues of relief identified
4 Section 2.762(a), the sole provision of the Rules of Practice authorizing appeals of
licensing board action, refers to "initial decisions" alone. A partial initial decision paving the
way for the issuance of an LWA is an "initial decision" within the intendment of that
Section. See 10 CFR 2.761a.
'
. 'We have previously recognized that the question of appealability hinges upon the
nature of the order and not the label which it bears. See Consumers Power Co. (Midland
Plant, Units 1 and 2), ALAB·122, 6 AEC 322 (1973), holding particular discovery orders to
be appealable because they had all the a ttributes of finality insofar as the appellants were
concerned.
"
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therein (including the one here-involved) would be available if "the environmental consequences of constructing the [access road and railroad spur] are',.in
fact;insignijicant". NRCI-76/4 at 314; emphasis supplied. This was understood
by me to mean that the, applicants might obtain relief "if, as they claim, the
construction of the spur and road would have negligible environmental impact".
ld. at 316, fn. 1; emphasis supplied.6
'
We do not share the applicants' perception of an important-indeed, in this
case crucial-distinction between, on the one hand, "de minimis" and, on the
other, "insignificant" and "negligible". 7 Conceivably, a skilled practitioner of
the linguistic art might discern different shades of meaning in the'various terms.
But any such differences appear to be of quite microscopic proportions. Webster
tells us, for example, that that which is "negligible" is that which is "so'tiny or
unimportant or otherwise of so little consequence' as to require or deserve little
or no attention".8 Not much distance must be traversed before one comes to
that which is "de minimis"-i.e., ''very small" or "trifling". 9 Nor, proceeding in
'what the applicants consider to be the other direction, must one travel very far
to arrive at that which would qualify as "insignificant"-i.e., of "no importance"
or of "little size or importance". 1 0
'
,
, In these circumstances, the Licensing Board's ruling respecting the railroad
spur might, be susceptible of affirmance simply on the basis of the applicants'
concession that the environmental impact of its construction would be more
than "de minimis". We prefer, however, to look upon the issue before us as
-involving something more than a semantic exercise. We are concerned with the
application of a regulation which, in the implementation of the Nationat Envi'ronmental Policy Act, prohibits an applicant,from taking certain types of action
prior to the completion of the full environmental review mandated by the Act.
Surely, in determining whether a particular activity falls on one side or the other
of the dividing line between what 10 CFR 50.10 (c) allows and what it does not,
the focus, should be upon the effectuation of the Commission's purpose in
enacting the Section rather than upon doubtful distinctions among synonymous
words.

6 In alluding once again at the end of my opinion to this question, I spoke in terms of
"no consequential environmental impact".ld at 322; emphasis supplied. '
,
7 Although not saying so in as many words, the staff likewise appears to believe that such
a distinction exists.
• Webster's Third New International Dictionary (1971), p.1514. The other definitions
provided in that source are to the Identical effect: "that can' or should easily be disregarded; * * * that is of so little substance or extent or worth as to be practically nonexistent
and so requiring or deserving little or no attention 'Or respect" •
•f Black's Law' Dictionary (Rev. 4th' Ed.), p.' 48':; National Labor Relatidns Bd. v.
Suburban Lumber Co., 121 F. 2d 829, 832 (3rd eir. 1941).
10 Webster's, supra, at 1169.
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Read most literally, Section 50.10 (c) might well be taken to foreclose
"clearing of land, excavation or other substantial action" so long as there would
. be ariy associated adverse environmental impact no matter how small. In
ALAB-321, we implicitly rejected such an interpretation as unduly narrow. It
seemed to us then, as it does now, that the authors of the regulation could not
possibly have had a "zero impact" standard in mind. For one thing, few, if any,
"substantial actions" pertaining to the construction of a nuclear facility will be
totally devoid of adverse environmental impact; even the displacement of a
single blade of grass is an event which has some ecological meaning. Thus,
adoption of a "zero impact" standard would strip the qualifying phrase "adversely affect the environment of a site" of any real content. Beyond that, such
a standard would appear to fly in the teeth of the "rule of reason" which is to be
applied in the execution of the NEPA command. Natural Resources Defense
Council v. Morton, 458 F.2d 827, 834 (D.C. Cir. 1972); Texas Utilities Generating Co. (Comanche Peak Steam Electric Station, Units 1 and 2), ALAB-260, 1
NRC II 51,54 (1975) and cases there cited. In terms, that statute is addressed
to1"eaeral action "significantly affecting the quality of the human environment".
42 U.S.C. 4332 (2) (C). Irrespective of what may have been the legislative understanding of the precise import of "significantly", it is manifest that Congress was
establishing a quantitative measure insofar as the environmental impacts within
the reach ofNEPA are concerned.
But these considerations hardly advance the applicants' cause here. For the
railroad spur which they desire to construct does not even come close to presenting a "zero impact" situation. The Licensing Board found on undisputed evidence that the spur is to be 12.8 miles ih length, utilizing a right-of-way ranging
in width from 80 to 190 feet. Sixty percent of the approximately 150 acres of
land which would be taken for this purpose is now employed as cropland (on
which soybeans, wheat, hay, sorghum and com are produced). All but six acres
of the remainder is range land, primarily devoted to the raising of beef cattle. A
total of 31 tracts of land would be bisected by the spur, which would also cross
a number of small creeks and three farm ponds. NRCI-76/5 at 654,655.
It may well tum out that, following the completion of the full NEPA review
of the Wolf Creek project still in progress, the Licensing Board will determine
with justification that these environmental costs are of insufficient magnitude to
defeat the project; i.e., that they do not per se tip the overall cost/benefit
balance against the construction of a nuclear plant at the proposed site. I 2 That

I I "NRC" refers to the bound volumes incorporating the contents of the NRCIs issued on
a monthly basis in paperback form. The ("ust such volume. No. I, was recently published
and embraces NRCI-7S/1 through NRCI-7S/6.
I 2 In this instance. it does not appear that there are available alternatives to construction
of the railroad spur assuming that the Wolf Creek facility is to be built at its now proposed
location.
.

776

is, however, not a decisive factor in the application of 10 CFR 50.10 (c). The
purpose of that Section is not merely to insure that, in advance of an LWA, no
construction activities take place which might have enough environmental
impact to reqUire an outright rejection of the construction permit application or
the resort to some other available alternative to those activities. In addition, the
Section was quite obviously promulgated with an eye to the possibility that, for
some other reason, the facility might not be authorized. Were that contingency
to materialize, the adverse environmental impact of any construction activities
previously undertaken would have been incurred for naught.
Stated otherwise, the question at hand is not whether, viewing the nuclear
project in its totality, it is likely that the adverse environmental impact oc-.
casioned by the building of the railroad spur ultimately would be found to be
acceptable. It is rather whether the spur can be built with so trivial an impact
that it can be safely said that no conceivable harm would have been done to any
of the interests sought to be protected by NEPA should the eventual outcome of
this proceeding be a denial of the Wolf Creek application. l 3 To us it is manifest
that a negative answer is required. Whatever word might be most appropriately
invoked to delineate the governing standard-"insignificant," "negligible,"
"de minimis" or. yet another term of much the same thrust-:, we are in total
agreement with the Licensing Board that the taking of almost 150 acres of
productive farmland, and the bisecting of an appreciable number of tracts with
ribbons of steel almost thirt.eerl miles in length, just cannot be dismissed as

13 In this connection, as the applicants themselves appear at least implicitly to recognize,
it is of no moment whether any such harm necessarily would be of a permanent character.
10 CFR 50.10 (c) does not import the concept of redressability; viz., it does not provide
that pre-LWA construction activities are permissible so long as, if need be, any associated
environmental damage can be redressed at a later date. In contrast, the provisions of 10 CFR
Part SO pertaining to the grant of exemptions from regulatory requirements do expressly
make reference to redressability. See 10 CFR 50.12 (b)(2). See also, Carolina Power & Light
Co. (Shearon Harris Nuclear Power Plant, Units I, 2, 3 and 4), ALAB-I84, 7 AEC 229,
234-236 (1974).

Nor is it crucial whether any of the landowners have raised their voices in formal protest.
The Commission's independent NEPA responsibilities are not enlarged or decreased by the
presence or absence of an intervenor's complaint. Moreover, there are many reasons apart
from a lack of concern which might prompt local interests to eschew becoming actively
involved in the adjudication of a particular dispute on an environmental issue. To cite two
such possible reasons: insufficient financial resources and a willingness to rely upon the
Commission's staff to advance all relevant considerations.
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beyond the pale of the Section 50.10 (c) interdiction against "substantial action:
that would.adversely affect the environment of [the Wolf Creek] site".14

The May 18,1976 order of the Licensing Board is affinned. 1•S ·
It is so ORDERED.

FOR THE ATOMIC SAFETY'
AND LICENSING APPEAL BOARD
Margaret E. Du Flo
Secretary to th:.~ppeal Board

.; ,

14 It is quite true, as the applicants point out, that at the time of the rendition of
ALAB-321, we were aware that the railroad spur would utilize about 150 acres of land. But
the specific environmental effects of such utilization did not become fully illuminated until
the evidentiary hearing conducted in the wake of that decision-the Final Environmental
Statement for the facility was 'relatively uninformative in that regard. Further, after outlining the several procedures which the' applicants might invoke in an effort to obtain
pro-LWA approval to build the road and spur, we said in ALAB-321:
Needless to add, we intimate no opinion whether the applicants will prevail if they
invoke one of these procedures. The roads are open, however; whether the applicants
can travel them successfully depends on the, strength of their case.
.

NRCI-76/4 at 315. What we decide' here is simply that 'the applicants' case on the
railroad spur turned out to be not strong enough.
.
I sIn the absence of an appeal therefrom, we have reviewed sua sponte that portion of
the Licensing Board's May 18 order which authorized the pre-LWA construction of the
'access road and the relocation' of Federal Assist Secondary Route 10. TIu;re appears to be
ample record support for that Board's finding that the environmental impact attendant to
construction of the roads would be considerably less than that involved in construction of
the railroad spur. More particularly, the project calls for essentially only the improvement of
existing p'ublic roads. All things considered, we 'see no reason to disturb the conclusion that
the roads may be now built without offending 10 CFR 50.10 (c).
"
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Dr. Buck, dissenting:
While I, adhere to the views which. I expressed in my partial. dissent in
ALAB·32I (NRCI.76/4 at 323.327), I recognize both that the substantive views
of the majority of the Board in that decision have not, as of this date, been
. overturned and that, unless and until that happens, those views' must govern
further proceedings in this case. 1 Nevertheless, it is my view that the majority
here is seriously and unwarrantedly limiting the scope of the procedures which
they themselves sanctioned in ALAB·321. I read those procedures as permitting
construction of the railroad spur here. Therefore, I must respectfully dissent?I .. The standard against which we are asked to measure the applicants'
request to begin construction of the roads and railroad spur is derived from the
-language of the Commission's rules, which prohibit-prior to the completion of
the full National Environmental Policy Act (NEPA) review of a facility applica.
tion-any "clearing of land, excavation or other substantial action that would
adversely affect the environment of a site'~. 10 CFR 50.10 (c), emphasis sup·
plied. The rationale for concluding that such a standard would permit the con·
struction of at least some transportation routes to and from the site prior to
,completion of the full environmental review of the facility, and the nature of the
inquiry which must be undertaken before authorizing such construction, is out·
lined in Mr. Farrar's opinion for -the Board in ALAB·321 (NRCI·76/4 at
314.3iS). This rational is repeated by the majority here (p. 773; supra), and
need not again be rehearsed. Suffice it to say that there are some construction
activities with environmental impacts so slight that a formal NEPA review of them
is not mandated.3 As noted in ALAB·321, the relative cost of the permissible
. activities must be so low, compared to -the total cost of the project, that there
would not be a commitment of funds and resources that might "prejudice the
outcome of pending NEPA reviews". NRCI·76/4 at 315, fn.' 36.
The real problem comes in attempting to draw a line as to which activities
are permissible under this standard and which are not. My colleagues here have
correctly concluded that something more than "zero impact" is contemplated
(supra, . p. 776). ALAB·321 fails to quantify acceptable impacts, although
Mr. Farrar's opinion for the Board refers to those impacts as being "insignifi·

I As the majority notes, the Commission has elected to review ALAB·321 and, pending
such review, has not stayed it.
2i agree with my colleagues that the Licensing Board's May 18, 1976 order is appealable.
I also join my colleagues in their sua sponte determination (fn. 15, p. 778, supra) not to
disturb the Licensing Board's conclusion that construction of the access road and the
relocated FAS-I0 maY now be commenced.
"See Trustees of Columbia University in the City of New York, ALAB·50,4 AEC 849,
864-69· (1972), affd., Morningside Renewal Council, Inc., v. AEC, 482 F. 2d 234 (2d. Cit.
1973), cert. denied, 417 U.S. 951 (1974).
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cant" (NRCI.76/4 at 314); and Mr. Rosenthal, in his separate opinion (concurring
with Mr. Farrar in this respect), described them as "negligible" and the activities
giving rise to them as being of "no consequential environmental impact" {id. at
316 (nl), 322).4 My colleagues, in their ruling on the railroad spur, now appear
to have narrowed substantially the scope of activities which their own language
in ALAB-321 would apparently have found to be permissible under 10 CFR
50.10 (c).
The majority expressly limits such activities to those "with so trivial an
impact that it can be safety said that no conceivable harm would have been done
to any of the interests sought to be protected by NEPA" (supra. p. 777). And
they circumscribe the scope of permissible activities even more by both a narrow
reading of what activities fall therein (i.e., are deemed "trivial") and a failure to
recognize the relevancy of redress of impacts in ascertaining whether the stan·
dard has been satisfied. I disagree with these limitations.
2. Since the relevant standard precludes only those actions which are both
"substantial" and "adversely affect" the environment of a site, it is necessary in
applying the standard first to examine the nature of the proposed activity and its
environmental impacts. The impact of construction itself-the dust, smoke and
noise-was described 'by witnesses of both the applicants and staff as minor and
temporary, for either the railroad spur or the roads (Tr. 4956, 4965; applicants'
prepared testimony, fol. Tr. 4887, at pp. 5, 8, 9): That was not the reason for
the staffs opposition to the railroad spur. Rather, that opposition focused upon
two types of impacts: the taking ofland out of otherwise useful production, and
the inconvenience to the farmers whose property would be traversed by the
railroad (Tr. 4965).5
The importance of the inconvenience factor has largely been minimized by.
applicants' offer to construct grade crossings to accommodate the wishes of the
affected farmers and hence to mitigate any potential inconvenience (Tr.4975);
further, the farmers are being well paid for any inconvenience they might suffer
(id.). Finally, they have not complained to us about the inconvenience which the
railroad might cause (or, for that matter, any other effect of the spur). Aside
from the very real question whether such inconvenience may be regarded as an
environmental effect to be considered under NEPA, there is scarcely any reason
here for giving it any weight. 6
4 In ALAB-321 I sanctioned the particular approach which my colleagues were
endorsing-albeit for different reasons-but expressed no view as to the quantum of impact
which could be allowed.
5 No families will be relocated (applicants' prepared testimony, p. 8).
6 Inconvenience to a particular person or category of persons would not create the type
of question which we would normally review without a specific request to do so. Cf.
Louisiana Power & Light Co. (Waterford Steam Electric Station, Unit 3), ALAB-242, 8 AEC
847 (1974); Boston Edison Co. (Pilgrim Nuclear Power Station Unit I), ALAB-231, 8 AEC
633 (1974).
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The only real impact which could be of significance here-and indeed the
only one which my colleagues considered in their decision not to authorize
construction of the r.ailroad spur-is that of taking land out of production (including the bisecting of various tracts by the rails). 7 Approximately 143 acres
will be required for the 12.8 mile railroad spur, of which 66% (94 acres) is
cropland and 26% (37 acres) is range and pasture (applicants' prepared testimony, p.8 and table 3; Tr. 4974). This acreage is a small fraction of the 10,500
acres to be utilized for the site (Tr. 4966) and the affected rangeland and
cropland is a minute fraction of the rangeland (0.00015%) and cropland
(0.00078%) in the affected county (applicants' prepared testimony, p. 8). The
land usable for agricultural purposes is not unique in' any way (Tr. 4900); it has
been characterized as "typical of farmland in the area" (Tr. 4972). Furthermore,
not all of the 143 acres will be lost to farming. The applicants plan to take that
amount of land for their right of way (which extends from 80-190 feet in width,
with an average of 115 feet). But they indicate that they will not fence the right
of way unless the owner so requests and that a farmer can utilize the land right
up to the roadbed if he so desires (Tr. 5019). Moreover, where the railroad
crosses the better farmland in the area, for approximately half that distance it
utilizes land next to the property boundary, thus reducing the bisection of tracts
(Tr.4974-75).
Finally, it should be noted that the applicants have denominated the railroad spur as a "critical path construction item" (Motion for Determination···, dated December 9, 1975, p.2) and have emphasized that a consequence of delay in its completion will be that a greater amount of construction
equipment will have to be brought in' by truck or, if by rail, will have to be
unloaded and hauled 12 to 15 miles by truck to the construction site (Tr.
5040-41). This in itself would not only create added costs but, due to additional
heavy truck traffic, would also "adversely affect the environment'!. C[. City of
New York v. U.S., 337 f. Supp. 150, 159 (E.D.N.Y. 1972) (three-judge court).
The net yield of production from all the farmland and grazing land collectively has been estimated at only $10,000 annually ($60-$100 per acre)(Tr.
4981-82). For this the farmers were paid $2000 per acre (Tr. 4974). The total
cost to the applicants for the entire railroad spur is $5,586,103 (Tr. 4983), a
small fraction of the $950,000,000 cost of the entire project (Tr. 4899).
By way of contrast, the roads which the applicants are being permitted to
construct will require the taking of an additional 61 acres (beyond that used for
the roads already in existence) (Tr. 4901). The roads will cost $3,583,047 (Tr.
4983).

'Notwithstanding the import which my colleagues apparently attach to the bisecting or
fragmentation question, the parties' witnesses addressed that question solely in terms of
convenience to the farmers. T!,4961-63, 4965, 4974-75. See also fn. 6, supra,
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Given these facts, the construction of the railroad spur appears clearly to
qualify under the applicable standard. The activity is not a substantial one which
can truly be characterized as adversely affecting the environment. And its cost is
so low that it could not, in my view, affect the outcome of the pending environmental review. In short, the project must be adjudged as trivial.
;,
, 3. My colleagues, however, disagree. So the next step in my analysis is ,to
eValuate whether any environmental impacts occasioned by construction, of the
railroad spur may reasonably be redressed, if such redress should be needed.
The question of redress is significant, since it apparently was the permanency of the environmental impact of the railroad spur which played a large,
part in the formulation of the stafrs position (accepted by the Licensing Board
and by my colleagues) that the spur should not now be authorized. Thus, the
staff witness repeatedly pointed out that the environmental impact of the rail-"
road spur would be "permanent" (Tr. 4964, 4965, 4969). On cross-examination,
he explained this view as follows (Tr. 4969):
Well, any old' railroad beds that I have seen are always still there. The rail, I
assume, would be moved if there is a value to it. However, the grade elevation is normally never removed and that is th~ way it stays. And I assume
that this would be the case here also. '
~.

)

But he thereafter conceded that, if the pIant were not to be built, the land could
be restored essentially to'its original condition (id.).
My colleagues eschew any inquiry into the question of redressability, on the '
basis that the relevant regulation (10 CFR 50.10 (c» fails to import that concept-i.e., "does not provide that pre.LWA construction activities are permissible
so long as, if,need be, any associated environmental damage can be redressed at a
later date". See p. 777, fn. 13, supra. They contrast the regulation with another
(10 CFR 50.12 (b)(2» which explicitly does so. There is a ready explanation,
however, for the difference. The latter section is a positive authorization for the
grant of exemptions from regulatory requirements and includes specific prerequisites which must be considered prior to the grant,of an exemption. In'
contrast, Section 50.10 (c) positively grants no authority whatsoever for the
conduct of pre-LWA construction activities but rather generally bars certain of
those activities. The permissibility of other pre·LWA activities under that section
stems not from a positive grant of authority but rather from a failure to bar all
activities. That being so,. it is scarcely surprising that the section fails to address
any standards (such as redressability) for the activities it does not foreclose.
In my view, the regulatory bar of activities with an adverse environmental
impact necessarily requires consideration of redressability, particularly in the
context of evaluating activities where the adversity, if any, appears to be
marginal. For redressability appears to be a necessary component of the concept
of adversity; certainly any impacts which can be readily, redressed should be
considered in a different light from those which cannot be, at least in the
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context of determining whether to permit particular short-term activities pending the completion of a full environmental review..;!
,
Moreover, there are other regulatory provisions which do not specify
redressability as a factor to be considered but where the context of the situation
has led to its consideration. For example, in evaluating the issuance of an LWA,
where redressability is also not specifically mentioned, at least one licensing
. board has found it appropriate to consider redressability in the event a construc. tion permit should later be denied. Commonwealth Edison Co. (Byron Station,
Unit l·and 2), LBP·74-87, 8 AEC 1006,1008·09 (1974); Commonwealth Edison
Co. (Braidwood Station, Units 1 and 2), LBP·75·1, 8 AEC 1197, 1200·01
(1975).8 '_.'
This is not, to say, that redressability will in all cases validate substantial
'construction activities on the basis that later they can, if need be, be redressed.
The cost of those activities, and of redressing them, will always be a factor. And,
under the standard we are follOwing, the consequences of the impact prior to
any attempted. redress must also be considered.
Here, both the applicants and staff agree that the purely temporary impacts
occurring prior to the potential grant of an LWA (such as dust, smoke and noise)
will be trivial and insignificant. It is only the permanency of the taking ofland
which has caused any question about the applicants' authority under the regula.
tion to begin construction of the railroad spur. As to that, redressability is
clearly relevant and should be considered.
The evidence on redressability in this record is meagre. But since the staff
witness conceded (without challenge) that impacts of the railroad spur could be
corrected, I am prepared to accept that conclusion. And, given this additional
factor, I would conclude that the impact of building the spur is not only insignificant and negligible in comparison to the overall impact of the project but in
the absolute sense is in fact "de minimis".
4. The record includes considerable discussion about whether or not the
right of way sought by the applicants is wider than necessary. The applicants
explained that engineering considerations dictated the width of the right of way,
but they committed themselves to explore whether in certain areas a lesser
taking of land might be possible. The Commission's regulations dealing with
exemptions provide that, during the period of any exemption, "any activities
conducted shall be carried out in such a manner as will minimize or reduce their
environmental impact". 10 CFR 50.12 (b). This requirement, as the one of
redressability, should also be applied to work permitted under 10 CFR 50.10
(c). In this case, the applicants should be required to determine the least amount
of land needed, consistent with sound engineering practices, to construct the
• In affmning these decisions on the basis of our sua sponte review, we found no
occasion to comment upon this aspect of the Board's decisions. ALAB-312, NRCI-76/2 91
(February 5, 1976).
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railroad. and should only be authorized to use that amount of land for the
railroad spur, pending completion of the full environmental review of the
project.

I would authorize the applicants to construct the railroad spur prior to
receipt of an LWA, subject to the following requirements: (1) in the event a
construction permit is denied, and assuming that the railroad is not to be imminently used for other appropriate purposes, the spur is to be removed and the·
land restored as closely as possible to its original condition; (2) any activities
conducted under this authorization are to be carried out in such a manner as will
minimize or reduce their environmental impact; and (3) any activities carried out
under this authorization are to be entirely at the risk of the applicants and are to
have no bearing upon the issuance of an LWA or construction permit.

784

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-332

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Richard S. Salzman
Jerome E. Sharfman

In the Matter of
THE TOLEDO EDISON COMPANY and
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY

Docket Nos. 50·346A
50·500A
50·501 A

(Davis·Besse Nuclear Power Station,
Units 1,2 & 3)
THE CLEVELAND ELECTRIC
ILLUMINATING COMPANY, et a!.

Docket Nos. 50-440A
50-441 A

(Perry Nuclear Power Plant,
Units 1 and 2)
The Licensing Board assigned to hear this antitrust proceeding (the Anti·
trust Board) decided that a motion to disqualify a law firm representing a party
should be granted and preferred charges against the fum which were sent to a
special board, as required by 10 C.F.R. §2.713(c). The Special Board dismissed
the charges but the Antitrust Board disagreed with its conclusions and suspended
the firm, although it stayed its order pending review. Upon certification, the
Appeal Board rules that: (1) the Commission has jurisdiction to disqualify a law
firm for unprofessional conduct; (2) disqualification is the appropriate remedy
where an attorney formerly represented a party with interests adverse to that of
his present client in a substantially related matter and the former client protests
the present representation; (3) in considering whether to prefer charges, the
antitrust board should determine only whether the allegations of misconduct· ,
state a case for disqualification; (4) the special board has the ultimate respon·
sibility for determining the disqualification issue; (5) the former client need not
show that specific confidences were or would be breached or that the informa·
tion he imparted to the attorney could not be obtained elsewhere; (6) the law
firm charged with misconduct is entitled under 10 C.F.R. §2.713(c) to a full
evidentiary hearing with
parties having the right to present evidence and
conduct cross-examination; and (7) the law firm's offer to waive a hearing had
lapsed because it was conditioned on a reciprocal offer by the moving party to
close the record which never materialized.
Case remanded.

all
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RULES OF PRACTICE; DISQUALIFICATION'

,'!

A licensing board before which a motion to disqualify an attorney or law
firm under 10 C.F.R. §2.713(c) is 'made 'should Mtermine amy whether the
allegations made by the moving party, if true, would make a case for disqualification. In the event that its determination is affirmative, it should refer the
motion to a special board, without commenting on the merits of the claim or on
the probity of any documents' or affidavits v.:hich may have accompanied the
motion papers.
RULES ,OF PRACTICE: DISQUALIFICATION
, A :special board convened pursuant to 10 C.F.R. §i'.713(~)' to: consici~~'
whether an attorney should be disqualified must base its' decision on a'preponderance of the evidence.
' '
"
'i
RULES O~ PRACTICE;

DISQUALIFICATI~N

"',' ,
.

-

.

"

, A special board convened pursuani'to 10 C.F.R. §2.713(c) is not bound by
the conclusions of the initial board as to the legal sufficiency of the :iIIegations; a
•'
preliminary decision is not res judicata.
RULES OF pRACTICE: DISQUALIFICATION
A'special board convened pursuant to 10 C.F.R. §2.713(c) has complete
authority to dispose of the 'disqualification motion. Once the'special board has
rendered its decision, the initial board's function is limited to the carrying out of
the ministerial ,duty of promptly entering an order giving effect to the special
board's decision.
'
"

ADMINISTRATNE TRIBUNALS: JURISDICTION

An 'administrative agency has authority to make rules and regulations necessary for the execution of its functions and to take disciplinary action' against
attorneys found guilty of unethical or improper professional 'conduct.
, ,
DISQUALIFICATION: STANDARDS
,

,

, In a~ action to'disqualify its former attorney from representing an advers'a..y
in a pending action'; a former client need not demons'trate tliat specific con-'
fidences were breached,but only need Show that there is substantial relationship between' the issues in the pending action and the 'subject matter"of the
former representation.
' "
''

a
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DISQUALIFICATION: STANDARDS ': ,
The disclosure or use by an attorney of information obtained by virtue of
former employment is not made proper because such information is not confidential or is available through other sources:
,,
DISQUALIFICATION: STANDARDS
, if the question as to whether there is it substantial relationship between the
subject matter of a former, representation ,and the issues in the pendirig cas'e is a
close one, it should be resolved in favor of the former client in order to avoid
even the appearance of impropriety. ,
.
RULES OF PRACTICE:

DISQU~LIFICATION

An attorney or law firm charged with misconduct under 10 C.F.R. §2.713
(c) is entit1ed to a full' evidentiary hearing, With all partie's having the right to
present evidence and conduct cross-examitlation.
. -

I

"

:

imus OF PRACTICE: DISQUALIFICATION (BURDEN OF PROOF)
,

,

, If an' attorney or law firm charged with misconduct under 10 C.F.R.
§2.713(c) demands a hearing, the party which moved for disqualification has
the burden of proof and must go forward initially with the presentation'of its
evidence.· '
RULES OF PRACTICE: DISQUALIFICATION (DISCOVERy)
The Commission's' discovery rules are applicable to a hearing convened
pursuant to ,10 C.F.R. ,§2.713(c).
Mr. Michael' R. Gallagher, Cleveland, 'Ohio, argued for',
Squire, Sanders and Dempsey.
'
Mr. 'James B. Davis, Cleveland, Ohio, argued for the City of
Cleveland; with him on the briefs were Messrs. Vincent C.
Campanella, Director of Law and' Robert D. Hart, First
Assistant Director of Law of the City and Reuben Goldberg, Arnold Fieldman and David C. Hjelmfelt, of Washington,D'. C.
,
'
Mr. Joseph Rutberg, argued for the Nuclear Regulatory
. CommiSsion Staff; with him on the brief were' Messrs •.
Benjamin H.. Vogler, Roy P. Lessy, Jr. and Jack R. Gold- '
berg.
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DECISION

June 11, 1976
IOpinion of the Board by Mr. Sharfman in which Mr. Rosenthal and Mr. Salzman
join:
This case involves a motion to disqualify a law firm from representing a
party in a proceeding before a Commission Licensing Board because of its prior
representation of another party to that proceeding in allegedly related matters.
Basically, the issues are whether the law firm's continued representation in this
proceeding would violate accepted standards of professional ethics and whether
the proceedings before the Licensing Boards were properly conducted.
The case is one of first impression under Section 2.713 of the Rules which
govern practice before the Commission in adjudicatory proceedings (10 C.F.R.
§2.713). )bat Rule provides in part:
(b) Standards of conduct. An attorney shall co'nform to the standards of
conduct required in the courts of the United States.
(c) Suspension of attorneys. A presiding officer may, by order, suspend or
bar any person from participation as an attorney in a proceeding if thepresiding officer finds that such person:
(1) Is not an attorney at law in good standing admitted to practice
before any court of the United States, the District of Columbia, or the
highest court of any State, territory, or possession of the United States;
(2) Has failed to conform to the standards of conduct required in the
courts of the United States;
(3) Is lacking in character or professional integrity;
(4) Engages in dilatory tactics or disorderly or contemptuous conduct;
or
(5) Displays toward the Commission or any of its presiding offic'ers
conduct which, if displayed toward any court of the United States, would
be cause for censure, suspension, or disbarment.
Any such order shall state the grounds on which it is based. Before any
person is suspended or barred from participation as an attorney in a proceeding, charges shall be preferred by the presiding officer against such
person and he shall be afforded an opportunity to be heard thereon before
another presiding officer.
The vice alleged here would fall within the ambit of subsection (c)(2) of the
regulation.
The underlying proceeding involves antitrust issues arising under Section
lOSc of the Atomic EnergyAct, 42 U.S.C. §213S(c). The City of Cleveland, a
party adverse to the Cleveland Electric Dluminating Company ("CEI"), moved
to disqualify the Cleveland law firm of Squire, Sanders & Dempsey ("SS&D"),
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along with its Washington afflliate, from acting as attorneys for CEI or any other
applicant in this proceeding. The grounds were that SS&D has represented the
City for many years as bond counsel, sometimes in matters affecting the City's
Municipal Electric light Plant ("MELP") which is a competitor ofCEI; that the
firm had also represented CEI on past occasions and in this proceeding and, in so
doing, advanced interests adverse to the interests of MELP; that SS&D never
made full disclosure to the City of the conflicts of interest inherent in its
representation of CEI in matters adverse to MELP as required by Disciplinary
Rule 5-105 of the American Bar Association's Code of Professional Responsibility;1 and that the City never consented to SS&D's representation of CEI in
such matters. The City also argued that Mr. Daniel O'Loughlin, a partner in
SS&D, had been an important official of the City's Law Department before
coming to SS&D and, in that capacity, might have obtained information which
would be useful to CEI in the present antitrust proceeding or had responsibility
for matters substantially related to this proceeding. The City therefore argued
that the representation of CEI by SS&D in the antitrust proceeding is in violation of the Code of Professional Responsibility and should be proscribed. SS&D
took the position that there is no substantial relationship between the matters
handled by SS&D as bond counsel for the City and its representation of CEI in
the antitrust proceeding before the Commission. It also raised the defense that
the City had consented to the dual representation and had therefore waived its
right to object to it.
The motion to disqualify was made to the licensing Board which is hearing
the antitrust proceeding ("the Antitrust Board"). It was argued before that
Board on the basis of briefs, documents and affidavits submitted by the parties
but without any evidentiary hearing. SS&D took the position that the Antitrust

1 That

rule provides:
(a) A lawyer shall decline proffered employment if the exercise of his independent
professional judgment in behalf of a client will be or is likely to be adversely
affected by the acceptance of the proffered employment, except to the extent
permitted under DR S-10S(c).
(B) A lawyer shall not continue multiple employment if the exercise of his independent
professional judgment in behalf of a client will be or is likely to be adversely
affected by his representation of another client, except to the extent permitted
under DR S-10S(C).
(C) In the sitatuion covered by DR S-10S(A) and (B), a lawyer may represent multiple
clients if it is obviou~ that he can adequately represent the interest of each and if
each consents to the representation after full disclosure of the possible effect of
such representation on the exercise of his independent professional judgment on
behalf of each.
(D) If a lawyer is required to decline employment or to withdraw from employment
under DR 5-105, no partner or associate of his or his fum may accept or continue
such employment.

Board had no power under Section 2.713(c) to grant the 'motion; that, if it
found the motion to be meritorious, it had to prefer Charges against SS&D and
refer the matter to a Special Board before which SS&D would have a right to be
heard. Its avowed purpose before the Antitrust Board was to establish that the
motion was without substance and did not warrant the 'preferment of charges.
(Answer Brief, pp. 1-2; Tr. 2516, 2558). The City took the pOSition that the
Antitrust Board had the power to dispose of the motion itself under the general
powers conferred on it by Section 2.718 of the Rules of Practice (10 C.F.R.
§2.718). Neither side asked for an evidentiary hearing before the' Antitrust
Board.
',"
On January 19, 1976, the Antitrust Board issued a decision whicnevaluated
the eVidence, held that SS&D should be disqualified 'from 'representing CEI in
this proceeding and preferred charges against Ss&D. NRCI-76/3 236. It further
held that neither Section 2.713(c) nor equitable considerations require or permit
SS&D to be suspended from participation in this proceeding "until such time as
the presiding officer (or Atomic Safety and Licensing Board) which will review
and pass upon the charges now flIed advises us with respect to their validity;"
Board member Smith dissented. Although agreeing with the majority that ,the
Antitrust Board has the responsibility to make findings and issue the order of
suspension under Section 2.713(c), he believed that the Board should not make
any findings prior to the hearing before another presiding officer. He also disagreed with the majority's opinion on the merits.
A special Ucensing Board ("Special Board") 'was promptly appointed to
hear the charges preferred by the Antitrust Board. On January 23rd; it issued a
notice stating that it would hear oral argument on February 3rd. The notice
added that the procedure would be the same as that which had been foUowed
for the oral argument before the Antitrust Board. Nonetheless, on February 3rd,
SS&D asked to be permitted to make an evidentiary case (Tr. 4255-57) and,
although the City had moved to limit the hearing to oral argument, the Special
Board initially decided (Tr. 4271-72) to permit SS&D to put in its evidence.
During the rest of _that morning, the Board received oral and documentary
evidence from SS&D. After the lunch recess, the Board changed its mind; it
decided to limit the parties to oral argument and struck all of the evidence it had
received in the morning. (Tr. 4342-69). SS&D then made an offer of proof as to
what its evidence would have shown. (Tr. 4369-91). The remainder oCthe proceedings before the Special Board consisted of oral argument.
The Special Board issued its decision on February 24, 1976. NRCI-76/3
259. It first held (ld. at 262-63) that Section 2.713(c)(~)
was intended by the Commission to relate solely to unprofessional conduct
directly interfering 'with the conduct of the Commission's license proceedings, and was never intended to open the Pando~'s Box of Commission
review over all professional conduct or the intricacies of past lawyer-client
relationships, particularly where there are already professional grievance
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committees and courts that have the unquestioned jurisdiction and expertise
to explore such 'mere appearance of impropriety' relationships, and to
fashion a more lasting remedy.

It went on to hold that there is no multiple representation in this proceeding and
that, even if there were prohibited multiple representation in it, the proper
remedy would be for SS&D to withdraw from representation of the City. ld. at
263-66. It further held that, even if disqualification were an appropriate remedy,
it could not be applied in the absence of ''hard evidence or injury-in-fact or at
least evidence of specific 'confidences' that were breached." ld. at 264 n. 10.For these reasons, the Special Board found no evidence of unethical conduct by
SS&D "in the record before us" and ordered the preferred charges dismissed and
the suspension ,of counsel vacated. ld. at 266-67. Board Member Luton wrote a
separate concurring opinion in which ,he (1) agreed with the majority's holding
that the Commission lacks jurisdiction over this matter, (2) concluded that the
alleged improprieties relied on by the Antitrust Board are not substantially
related to this antitrust proceeding and (3) found that-the facts evidence no
,
impropriety on the part of Ss&D.ld. at 267-76.
On March 19, 1976, the Antitrust Board issued another order. LBP-76-11,
NRCI-76/3 '223. It held that, while the Board which prefers charges under Section 2.713(c) must "give' great deference" to the Special Board's decision prior
to taking any action on an order of suspension, final authority on the question
of suspension rests' with the initial Board. It opined that the Special Board was
correct in not permitting the parties to introduce any evidence in addition to
what had earlier beeri presented to itself. It disagreed with the Special Board's
conclusion that the Commission lacks jurisdiction to suspend attorneys on the
grounds of prior representation of parties adverse to the client which' it now
represents before the Commission. It also disagreed as a matter of law with the
Special Board's statement that there had to be proof of injury or "specific proof
of the passing of confidential, nonpublic information from one client to
another" before relief could be granted. Finally;' it disagreed with the Special
Board's conclusion that there is no "evidence" of unethical conduct by Ss&D.
The Antitrust Board therefore ordered SS&D suspended but stayed its order
pending review by this Board.
The Antitrust Board provided for such review by 'certifying four questions
to this Board under 10 C.F.R. §2.718(i). By our order of March 19, we accepted
the certification, ,broadened the' scope of review by adding three additional
questions2 and also permitted the parties to "raise any additional points in favor
2The Board's questions were:
, (1) Whether the jurisdiction of the NRC under Rule 2.713 extends to situations,
. covering attorney conduct outside of the NRC forum which has an impact on representation within that forum. (Footnote continued on next page)
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[of] or against the result below even though not encompassed within the certified questions."3

I. THE ROLES OF THE RESPECTIVE
LICENSING BOARDS
Much of the procedural difficulty in this case has arisen from the fact that
Section 2.713(c) requires two different licensing boards tei play a role in a
proceeding for suspension or disbarment of an attorney from a particular case
before the Commission. Our first task, therefore, is to clarify what their respective roles should be.
The first problem arises from the requirement that the initial board must
prefer charges against the attorney or law firm. The procedure for such a preferment would be fairly obvious if the basis for suspension were contumacious
conduct of the attorney in the course of a hearing before the initial board. The
(Footnote continued from previous page)
(2) Whether the Special Board has the ultimate authority to put into effect or to
vacate an order of suspension under Rule 2.713.
(3) Whether a showing of either actual injury or specific exchange of information of
a confidential nature is required to enforce a fmding of attorney misconduct based upon
the exchange of some information supplied by one client of an attorney to another
client of that attorney whose interests are adverse to the original client.
(4) Assuming the answer to question two is negative and three is affirmative, whether
in the circumstances now before us the order of disqualification may be upheld.
Our questions were:
(1) When the City of Cleveland requested the frrm of Squire, Sanders and Dempsey
to represent it respecting the issuance of municipal bonds to finance construction of a
new City power plant, what explanations were given to the City' by the rrrm about
potential conflicts of interest which might arise because the firm also represented its
competitor, the Cleveland Electric Illuminating Company?
(2) Precisely when, by whom, and to whom were those representations made and
what significance attaches to them?
. (3) What (if any) bearing does the fact that the City's lawyers retained the frrm have
on the application of the Canon to this case and, in particular, did it affect the frrm's
obligation to "explain fully to each client the implications of the common representation and to accept or continue employment only if the clients consent"?
3 While we need not reach the issue here, the courts have held that orders granting or
denying motions to disqualify attorneys are considered to be rmal orders for purposes of
appeal. Fullmer v. Harper, 517 F.2d 20 (10th Cir. 1975); United States v. Garcia, 517 F. 2d
272 (5th Cir. 1975); Silver Chrysler Plymouth, Inc. v. Olrysler Motors Corp., 496 F.2d 800
(2d Cir. 1974)(en banc); Greene v. Singer Co., 509 F.2d 750 (3rd Cir. 1971); Yablonski v.
United Mine Workers of America, 454 F.2d 1036 (D.C. Cir. 1971)(dictum), cert. denied,
406 U.S. 906 (1972). Contra, Olugach Electric Ass'n v. United States District Court, 370
F.2d 441 (9th Cir. 1966), cert. denied, 389 U.S. 820 (1967) and Cord v. Smith, 338 F.2d
516 (9th Cir. 1964) which held that orders on disqualification motions are interlocutory
and hence not appealable as of right but reviewed them anyway by means of extraordinary
writ.
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initial board, having already seen what happened in its presence, would merely
record the relevant events and the conclusions which it had reached based on
them. It would then refer the matter to the special board. However, where, as in
the case at bar, the facts alleged in support of the motion to disqualify did not
occur in the presence of the initial board, the question arises as to whether or
not it should make some sort of factual inquiry or determination. The problem
with doing that is that it needlessly prolongs the proceedings. As the special
board clearly must have a hearing under the Rule, having the initial board receive
and weigh evidence, even if it is done without a formal hearing, requires two
successive fact·finding procedures and creates the possibility (which materialized
in this case) of having two boards which fmd facts differently and come to
opposite conclusions. Nothing is served by such a procedure but confusion and
delay. The policy reasons which might underlie the requirement of a hearing by
a special board in a case not involving contumacious conduct, such as the greater
objectivity which a board having nothing to do with the main case may have or
the freeing of the initial board to continue with the conduct of the main proceeding while the motion is beirid adjudicated,4 are not served by having the
initial board also act as a factfinder.
How, then, are we to give meaning to that portion of the Rule which
requires the preferment of charges by the initial board? Clearly, the rule requires
some kind of preliminary analysis of the moving party's position before the
preferment of charges. But that need not and, if the goal of expeditious
adjudication is to be served, should not involve a weighing of the evidence. The
first board should simply determine whether the allegations made by the moving
party, if true, would make a case for disqualification.s Its function would be like
that of a United States district court in deciding whether a complaint states a
claim upon which relief. can be granted on a motion to dismiss under Rule
12(b)(6) of the Federal Rules of Civil Procedure. If it decides that the allegations
do state a claim for disqualification, it should merely refer the motion to a
special board, without commenting on the merits of the claim or on the probity
of any documents or affidavits which may have accompanied the motion papers.
It need not compose any "charges" of its own, for that would serve no useful
purpose and might prevent the moving party from being able to delineate its
own motion. This interpretation of Section 2.713(c) avoids the convening of a
special board to hear motions which are unmeritorious on their face but
eliminates the delay and needless expense to the parties of duplicative fact·find·
ing proceedings.
'

4This might not always be the case. In some situations, equity may require that the main
proceeding be halted pending resolution of the disqualification motion.
SIn this task, it would be guided by the ABA Code of Professional Responsibility. as
interpreted by the Federal Courts.
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Under Section 2.713(c), the charged attorney or firm is entitled to be heard .
.(We will deal later with the question of what kind of a hearing that must be.) At
the conclusion of the hearing, the special board should proceed to decide the
motion on the basis of the evidence adduced· before it. Its decision must be
based on a preponderance of that evidence. Charlton v. Federal Trade Commission, _ F.2d _38 Ad. L. 2d 379 (D.C. Cir. 1976). In its decision as to
the law, the special board is not bound by the conclusions of the initial board as
to the legal sufficiency of the allegations; a preliminary decision is, of course,
not res judicata.
The two Boards in the case at bar differed as to which of them had the final
say on the disqualification motion. The Antitrust Board's position is supported
by a literal'reading of Section 2.713(c) for, when it begins by saying that "a
presiding officer may, by order, suspend *.* *", the Rule seems to be talking
about the regular board which is sitting in the case, as distinguished from the'
special board which holds the hearing. However, this must be taken to mean
only that the initial board, which has the main case before it, must enter the
order of suspension. It does not mean that the initial board should control the
decision. If, as appears to us to be the case, the purpose of the Rule is to have a
special board take the evidence, it follows that the special board is the appropriate tribunal to decide the merits. That being so, to construe the Rule so as
to give the initial board the power to overrule the special board's decision would
be inconsistent with that purpose. We therefore hold that the special board must
'render a decision disposing of the disqualification matter in its entirety and that
the initial board's function thereafter is limited to the carrying out of the
ministerial duty of promptly entering an order giving effect to the special
board's decision.
It follows from what we have said that the Antitrust Board should not have
decided the motion in its initial decision (although we think it fair to treat that
decision as a determination that the allegations of the motion were legally sufficient and warranted a referral to the Special Board) and that it should not have
acted inconsistently with the Special Board's decision after it was rendered. The
question remains, however, as to whether the Special Board's decision was correct. We therefore proceed to a consideration of that question.

II. ERRORS OF LAW IN THE '
SPECIAL BOARD'S OPINION
The Special Board made three significant errors of law in its majority
opinion. We will discuss them seriatim.

A. THE COMMISSION'S JURISDICTION OVER PROFESSIONAL CONDUCT
WHICH AFFECTS COMMISSIDr'UROCEEDINGS
The Special Board held that it lacked jUrisdiction over a motion seeking to
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disqualify an attorney for a party in a Commission proceeding by reason of prior
representation of an opposing party in substantially related matters not involving
the Commission. The Board said (NRCI/76-3 at 262-63, footnote omitted):
To put it affirmatively, we believe the general language '. • • failed to
conform to the standards or conduct required in the courts' [§2.713(cX2)]
was intended by the Commission to relate solely to.unprofessional conduct
directly interfering with the conduct of the Commission's license proceedings, and was never intended to open the Pandora's Box of Commission
review over all professional conduct or the intricacies of past lawyer-client
relationships, particularly where there are already professional grievance
committees and courts that have the unquestioned jurisdiction and expertise
to explore such 'mere appearance of impropriety' relationships, and to
fashion a more lasting remedy. We believe the intended emphasis of the
. Commission's rule is on the presiding officer's power to control the orderly
course of an NRC pUblic administrative hearing. It is not, we believe, a
general, supervisory role over all attorneys practicing before it to see that
complete equity is always being done with their clients, and that all ABA
canons are scrupulously being adhered to, even in behind-the-scenes
. multiple relationships, involving the interplay of other transactions, other
clients, and other non-NRC litigation.6
Other than its own analysis, the Special Board cites no authority for its
position. In ourjudgment, its analysis is faulty. It is well settled that an administrative agency "has implied authority under its general statutory power to make
rules and regulations necessary for the execution of its functions • • '" and to
take disciplinary action against attorneys found guilty of unethical or improper
professional ,conduct." Schwebel v. Orrick, 153 F. Supp. 701, 704 (D.D.C.
1957),aff'd per curiam on other grounds, 251 F.2d 919 (D.C. Cir.),cert. denied,
356 U.S. 927 (1958); accOrd, Herman v.Dulles, 205 F.2d 715 (D.C. Cir.1953).
Section 2.713(c) of the C~mmission's rules provide for the suspension of an
attorney from participation in a proceeding if he "[h) as failed to conform to the
stwdards of conduct required in the courts of the United States." The cases are
legion in which the federal courts have entertained motions to disqualify an
attorney in a particular case "if he formerly represented an adverse party in a
matter substantially related to the pending litigation." ABA Formal Opinion 342
(Nov. 24,1975), reprinted in 62 A.B.AJ. 517 (April 1976),and the'authorities
cited in' Part II C of this opinion. The Commission, therefore, certainly has
jur.isdiction (i.e., authority) to grant the same type of relief on a meritorious
6Counsel for SS&D conceded before us the Commission's jurisdiction over "attorney
conduct outside the NRC forum which has an impact on representation within that forum"
so long as "there is a 'substantial relationship' between prior attorney conduct and the NRC
proceeding." (Brief of April 1, 1976 at pp. 22-23).
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motion to disqualify an attorney that the federal courts are accustomed to grant
and a Licensing Board hearing the motion under Section 2.713(c) has the duty
to apply the same standards that would be' applied "in the courts of the United
States."
The Special Board's conclusion that the subject matter of the City's motion
has nothing to do with the antitrust proceeding before the Commission reveals a
basic misapprehension of the problem. To be sure, it is not for the Commission
to punish SS&D for some past asserted wrongdoing, such as its alleged advance·
ment of the interests of GEl before Cleveland's Uttle Hoover Commission in
1966 (even were we to assume that that was improper).' However, SS&D's
representation of CEI in the antitrust proceeding before the Commission is
indeed something that the Commission may and should deal with if, because of a
prior representation of the City in a substantially related matter, such represen·
tation would violate the standards of conduct applicable in the federal courts.
The Commission clearly has the power to regulate practice before it and indeed
has done so by promulgating a standard of conduct in its Rules of Practice. 10
C.F.R. §2.713(b) and (c)(2). Had the Commission wanted to limit attorney
suspension to cases of contumacious conduct, it would have expressly so limited
its rule. Moreover, contrary to the view of the Special Board, we fail to see how
the theoretical basis for the decisions of the federal courts in attorney disqualifi·
cation cases (whether it be the avoidance of the appearance of impropriety or of
impropriety itself) has anything at all to do with the Commission's power to
enforce the same standards of attorney conduct which are enforced by those
courts.
B.mEREMEDY
The Special Board also erred in concluding that even if a violation of the
Code of Professional Responsibility were shown, disqualification of SS&D from
the representation of CEI in this proceeding would be an improper remedy
under the ABA Code. Rather, it is the remedy universally applied in matters of
this nature in the federal courts, as the ABA's own summary of existing case law
demonstrates (Formal Opinion 342, supra, at 517 :footnote omitted):'
A lawyer violates D.R. [Disciplinary Rule] 4-101(B) [of the Code of
Professional Responsibility] only by knowingly revealing a confidence or
secret of a client or using a confidence or secret improperly as specified in
the rule. Nevertheless, many authorities have held that as a procedural mat·
ter a lawyer is disqualified to represent a party in litigation if he formerly
represented an ad\'erse party in a matter substantially related to the pending
litigation. Even though D.R. 4.101(B) is not breached by the mere act of
accepting present employment against a former client involving a matter
'See the Antitrust Board's initial opinion, supra, at 240-41 and the concurring opinion
of Special Board Member Luton, supra, at 269-70 and 273-74.
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substantially related to the former employment, the procedural disqualifica.
tion protects the former client in advance of and against a possible future
violation of D.R. 4·101(B).
The ABA opinion goes on to explain the reason why disqualification is the'
appropriate remedy as follows (Id. at footnote 6):
If this device of a procedural disqualification based upon the substantial
relationship of the subject matter of the two employments were not used,
the remedy would be either, first, an after·the·fact disciplinary action in
which the issue is whether a particular confidence or secret was actually
revealed or used improperly, or second, a procedural disqualification based
upon the fact issue of whether confidences or secrets were actually revealed
in the first employment that are so revelant that they are likely to be
revealed or used during the second employment. The "substantially related"
test is less burdensome to the client first represented and is less destructive
of the confidential nature of the attorney-client relationship. See ErnIe
Industries, Inc. v. Patentex, Inc., 478 F.2d 562, 571 (2d Cir. 1973), in
which it is pointed out that an inquiry, on a procedural motion to disqualify, into actual confidences "would prove destructive of the weighty
policy considerations that serve as the pillars of Canon 4 of the code" and
that if the procedural disqualification were not used as a prophylactic
measure, a lawyer might unconsciously or intentionally use a confidence or
"out of an excess of good faith, might bend too far in the opposite direction, refraining from seizing a legitimate opportunity for fear that such a
tactic might give rise to an appearance of impropriety." Cf. E.C. 5·14,
C.P.R.
If the theory of the case should ultimately rest on Canon 9 rather than
Canon 4 or 5,8 however, the remedy sought here would still be proper. "Disqualification is an appropriate sanction for enforcement of Canon 9." Telos, Inc.
v.Hawaiian Telephone Co., 397 F. Supp.1314,1315.16 (D. Hawaii 1975).
C. mE NECESSARY ELEMENTS OF A CASE FOR DISQUALIFICATION OF
ANATIORNEY
The Special Board held in footnote 10 of its opinion that, even if the
8The Code of Professional Responsibility consists of Canons, Ethical Considerations and
Disciplinary Rules. 'The Canons are statements of axiomatic norms, expressing in general
terms the standards of professional conduct expected of lawyers * * *... Preliminary Statement to Code. Each Canon is interpreted by Ethical Considerations which "are aspirational
in character" and Disciplinary Rules which are mandatory. Ibid. Canon 4 states: "A lawyer
should preserve the confidences and secrets of a client". Canon 5 states: "A lawyer should
exercise independent professional judgment on behalf of a client". This canon covers con·
flict of interest situations. Canon 9 states: "A lawyer should avoid even the appearance of
professional impropriety".
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remedy of disqualification were authorized, it should not be granted without
"hard evidence of injury·in.fact or at least evidence of specific 'confidences' that
were breached". That is not the law. As was said 23 years ago by Judge Weinfeld
in T.e. Theatre Corp. v. Warner Bros. Pictures, 113 F. Supp. 265, 268 (SD.N.Y.
1953):9
I am not in accord with Mr. Cooke that Universal is required to show
that during the Paramount litigation it disclosed matters to hIm related to
the instant case. Rather, I hold that the former client need show no more
than that the matters embraced within the pending suit wherein his former
attorney appears on behalf of his adversary are substantially related to the
matters or cause of action wherein the attorney previously represented him,
the former client. 1

° .

9 Accord, Silver Chrysler Plymouth, Inc. v. Chrysler Motors Corp., 518 F.2d 751 (2d Cir.
1975); Emle Industries, Inc. v. Patentex, Inc., 478 F.2d 562 (2d Cir. 1973);Richardson v.
Hamilton International Corp., 469 F.2d 1382, 1385 (3rd Cir. 1972), cert. denied, 411 U.s.
986 (1973);Ameriam Can Co. v. Citrus Feed Co.; 436 F.2d 1125 (5th Cir. 1971); Chugach
Electric Assn v. United States District Court, 370 F.2d 441 (9th Cir. 1966), cert. denied,
389 U.S. 820 (1967); Cord v. Smith, 338 F.2d 516 (9th Cir. 1964); Consolidated Theatres,
Inc. v. Warner Bros. Circuit Management Corp., 216 F.2d 920, 924·25 (2d Cir. 1954);
Cannon v. U.S. Accoustics Corp., 398 F. Supp. 209 (N.D. Ill. 1975); Markelli v. Fitz·
simmons, 373 F. Supp. 637, 639 (W.O. Wisc. 1974);MotorMart,Inc. v.SaabMotors,Inc.,
359 F. Supp. 156 (S.D.N.Y. 1973); E.F. Hutton & Co. v. Brown, 305 F. Supp. 371, 394·95
(S.D. Tex. 1969);SheUey v. The Maccabees, 184 F. Supp. 797,800 (E.D.N.Y. 1960);Marco
v. Dulles, 169 F. Supp. 622, 629·30 (S.D.N.Y. 1959), appeal dismissed, 268 F.2d 192 (2d
Cir. 1959); Fleischer v. A.A.P., Inc., 163 F. Supp. 548 (S.D.N.Y. 1958), appeal dismissed
sub nom. Fleischer v. Phillips, 264 F.2d 515 (2d Cir.), cert. denied, 359 U.S. 1002 (1959). ,
IOJudge Weinfeld set forth the reasons for the rule as follows (113 F. Supp. at 268-69,
footnotes omitted):
The Court will assume that during the course of the former representation confidences
were disclosed to the attorney hearing on the subject matter of the representation. It will
not inquire into their nature and extent. Only in this manner can the lawyer's duty of
absolute fidelity be enforced and the spirit of the rule relating to privileged communica·
tions be maintained.

To compel the client to show, in addition to establishing that the subject of the
present adverse representation is related to the former, the actual confidential matters
previously entrusted to the attorney and their possible value to the present client would
tear aside the protective cloak drawn about the lawyer-client relationship. For the Court
to probe further and sift the confidences in fact revealed would require the disclosure of
the very matters intended to be protected by the rule. It would defeat an important
purpose of the rule of secrecy-to encourage clients fully and freely to make known to
their attorneys all facts pertinent to their cause. Considerations of public policy, no less
than the client's private interest, requiIe rigid enforcement of the rule against disclosure.
No client should ever be concerned with the possible use against him in future litigation
of what he may have revealed to his attorney.· • • In cases of this sort the Court must
ask whether It can reasonably be said that In the course of the former representation the
attorney might haVe acquired information related to the subject of his subsequent repre·
sentation.
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Lest there be any doubt, we hasten to emphasize that the "substantially
related" test enunciated in T.C. Theater does not shift the burden of proof from
the former client to the attorney sought to be disqualified. Fleischer v.A.A.P.,
Inc., supra note 9, at 553. "On the contrary, the former client must show that
there is a 'substantial relationship' between the i~sues in the present case and the
subject·matter of the former representation" . Ibid.
We reject the argument made by SS&D in this proceeding, and accepted
both by Antitrust Board Member Smith (NRCI 76/3 at 257) and the majority of
the Special Board (Id. at 264 n. 10), that the alleged disclosure by SS&D to CEI
of information about the City was clearly proper because the information was
. not confidential. As was stated in Marco v.Dulles, supra note 9, at 630:
The disclosure or use of confidences is' forbidden 'even though there are
other available sources of such information'. Canon 37. And this is true
, [a] !though all of the information obtained by the attorney from his former
client may be available to his present client'" '" "". Fleischer v.A.A.P., Inc.,
supra, 163 F. Supp. at page 551.

In the same vein, the court held in Doe v. A. Corp., 330 F. Supp. 1352, 1356
(S.DN.Y. 1971), all'd per curiam sub nom. Hallv.A Corp., 453 F.2d 1375 (2d
Cir.1972):
Canon 4 '" '" '" looks beyond technical considerations of secrecy in the
evidentiary sense and shields all information given by a client to his attorney
whether or not strictly confidential in nature. The sole requirement under
Canon 4 is that the attorney receive the communication in his professional
capacity.
Finally, we feel constrained to point out that, If the question as to whether
there is a substantial relationship between the subject matter of the former
representation and the issues in the present case is a close one, it should be
resolved in favor of the former client in order to avoid even the appearance of
impropriety. Fleischer v. A.A.P., Inc., supra note 9, at 553; United States v.
Standard Oil Co., 136 F. Supp. 345, 364 (S.D.N.Y. 1955)(dictum). As the
Second Circuit said in Ernie Industries, Inc. v. Patentex, Inc., supra note 9, at
571:
Nowhere is Shakespeare's observation that "there is nothing either good or
bad but thinking ,makes it so," more apt than in the realm of ethical con·
siderations. It is for this reason that Canon 9 of the Code of Professional
Responsibility cautions that "A lawyer should avoid even the appearance of
professional impropriety" and it has been said that a "lawyer should avoid
representation of a party in a suit against a former client, where there may
be the appearance of a possible violation of confidence, even though this
may not be true in fact." American Bar Association, Standing Committee
on Professional Ethics, Informal Opinion No. 885 (Nov. 2, 1965).

.
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m. THE RIGHT TO AN EVIDENTIARY HEARING
The question remains as to whether we can proceed to determine this mat·
ter on the record as it stands or whether we must remand for further proceed.
ings. The answer to that question depends on whether or not SS&D was entitled
to an evidentiary hearing before the Special Board. SS&D claims that it was'
entitled to such a hearing under the Due Process Clause of the Constitution, the
Administrative Procedure Act and Section 2.713{c) of the Commission's Rules
of Practice.
The Supreme Court long ago held that one may not be rejected for practice
before an administrative agency without "such a notice, hearing and opportunity
to ansWer • • • as would constitute due process". Goldsmith v. United States
Board otTax Appeal, 270 U.S.Il7, 123 (1926). However, the law is not clear as
to the precise form of hearing which due process requires even in cases involving
the rights of attorneys to practice in the courtS. 11 But we need not attempt to
define the precise contours of due process in this case because Section 2.713{c)
itself provides expressly that an attorney charged with misconduct "shall be
afforded an opportunity to be heard thereon". We hold this to mean that he is
entitled to a full evidentiary hearing with all parties having the right to present
evidence and conduct cross-examination.
Attempts to suspend or bar attorneys from practice in a Commission pro·
ceeding-or any administrative proceeding for that matter-present issues of
great sensitivity and importance. They reflect upon the honor and professional
integrity of the attorneys whose suspension is sought. They could result in
depriving a party of the right to be represented by the law firm which is his first
choice. They seek to prevent abuse or betrayal of the attorney-client relationship. The correct resolution of cases of this type is important to the integrity of
the adjudicative process. Moreover, the application of the appropriate legal
criteria to the facts in such cases would be greatly aided by the detailed evidence
and the opportunity to observe the demeanor of witnesses which a full evidentiary hearing provides. In a matter of this gravity, the time and effort required for'
such a hearing is amply justified. I 2
If the attorney or firm charged with misconduct does demand a hearing, the
moving party has the burden of proof and must go forward initially with the

llCompare the three opinions in Mildner v. Gulotta, 405 F. Supp.182 (E.D.N.Y. 1975)
with the opinions of Justices Douglas and Goldberg in Willner v. Committee on Ozaracter &
Fitness, 373 u.s. 96 (1963) and with the holding of the Seventh Circuit that an attorney in
a disbarment proceeding should have "the opportunity to be heard in person and to present·
evidence and to confront and cross-examine adverse witnesses". In re Ming, 469 F .2d 1352,
1356 (7th Cir. 1972).
12 As we hold that SS&D was deprived of its right to a hearing under our Rules, it is not'
necessary for us to consider its claim based on the Administrative Procedure Act.
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presentation of its evidence. 13 The charged party then has a right t6 present its
own evidence and the moving party may put in a case in rebuttal. ot. course, the
fact that the charged party has the right to a hearing does not mean that there
must be a hearing in all cases. For example, the charged party may waive that
right. If it does so, then all of the facts alleged by the moving party must be
accepted as true. In any event, it is clear in the case at bar that SS&D insisted on
having a hearing. True, SS&D initially offered to waive it when pressed to by the
Antitrust Board Chairman at the first oral argument in the interest of saving
time. But counsel for the City insisted on his right to conduct diScovery and
submit more documents (Tr. 2557-65). In the circumstances, we conclude that
SS&D's offer to waive a hearing was implicitly conditioned on a similar agreement by the City to have the case submitted to the Special Board on 'the existing
record. As such, the offer lapsed when it was rejected by the City.
Both the City and the staff urge us to decide this case based on what there is
in the existing record and on the proffers of evidence made by SS&D's counsel
to the Special Board, even if we should decide that SS&D had a right to. a
hearing which it did not waive. We decline to pursue to that course. As the'
Second Circuit recently observed:
,
'[E] thical problems cannot be resolved in a vacuum.' [Citatiol1 omitted] .
Thorough consideration of the facts'" ...... is required. 14
Also instructive is Fullmer v. Harper, 517 F.2d 20 (10th Cir. 1975). There, a
motion to disqualify an attorney had been denied on the basis of off~rs of proof
and oral argument. In remanding for an evidentiary hearing, the churt of Appeals ruled (ld. at 21-22):
In our view the verified motion to disqualify raises ethical questions
that are conceivably of a serious nature. In such circumstance a written
response should be required. The trial court should then hold a full evidenti, . ary hearing on the issues posed by the motion to disqualify and the response
thereto, which hearing should include the taking of testimony. Amotion of
this type should not be resolved on the basis of mer~ colloquy between
court and counsel. At the conclusion of such hearing the trial c~urt should
,then make specific findings and conclusions, to the end that this court will
permit a meaningful review, should review be sought.
In this case, the record is sparse on such questions as what work SS&D did
13See Part IIC of this opinion. The Commission's discovery rules'would be applicable as
in any other case but the special board should use its power to limit discov~ry under 10
C.F.R. §2.740 to ensure that the proceeding is determined as expeditiously as possible,
albeit consistently with the interests of justice and fairness, with a full opportunity to
develop all relevant facts.
14SiIver Olrysler Plymouth, Inc. v. Clirysler Motors Corp., 518 F.2d 751, 753 (2d Cit.
1975).
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for the city as bond counsel in 1968,1972 and 1973;how this work is related to
the present antitrust proceeding; what work Mr. O'Loughlin or his subordinates'
did for the City; the extent to which Mr. O'Loughlin was responsible for his
subordinates' work and whether his or their work was substantially related to
the present antitrust proceeding; what explanations of existing or potential conflicts of interest were made by SS&D to the City in either 1968 or 1972; what
the City's state of knowledge with respect to such conflicts was when it retained
SS&D as bond counsel in 1968 and 1972; and what was the scope, nature and
extent of the consent (if any) given by the City in each of those years to Ss&D's
then-existing and potential future conflicting representation of CEI. We expect
that, on the remand to the Special Board which we are now directing, the parties
will offer evidence and the Board will make findings with respect to these issues.

IV. THE WAIVER DEFENSE
SS&D's primary defense in this case seems to be that the City had full
knowledge of its representation of CEI but nevertheless consented to the dual
representation, thus waiving any right it might have had to object to it later. This
defense is based on Disciplinary Rule 5-105(c) of the Code of Professional
Responsibility which provides that, in those cases where the representation of
multiple clients is prohibited because of possible conflict of interest, the lawyer
may nevertheless represent them "if it is obvious that he can adequately represent the interest of each and if each consents to the representation after full
disclosure of the possible effect of such representation on the exercise of his
independent professional judgment on behalf of each". We have already alluded
to the factual issues which we think the Special Board must address with respect
to this defense. In addition, we would remind the Special Board that the ultimate issue of whether or not there was a waiver broad enough to cover Ss&D's
representation of CEI in this proceeding should be decided within the framework of existing federal case law on this question. See, e.g., Emle Industries, Inc.
v. Patentex, Inc., 478 F.2d 562,573-74 (2d Cir. 1973); Consolidated Theatres,
Inc. v. Warner Bros. Circuit Management Corp., 216 F.2d 920, 927 (2d Cir.
1954); Marketti v. Fitzsimmons, 373 F. Supp. 637,641 {W.D. Wisc. 1974);E. F.
Hutton & Co. v.Brown, 305 F. Supp. 371,400 (S.D. Tex. 1969);

The case is remanded to the Special Board for further proceedings consistent with this opinion. 1 5 In view of the already advanced stage of.the antitrust

lSWe have not given yes or no answers to the Antitrust Board's specific certified questions because we preferred to deal with the issues at greater length and in our own terms
within the framework of our opinion. Our own certified questions can only be dealt with
after an evidentiary hearing.
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proceeding, we urge the Special Board to give it expedited consideration.
It is so ORDERED."
FOR THE ATOMIC SAFETY
AND LICENSING APPEAL BOARD
Eleanor E. Hagins
Secretary to the Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-333

ATOMIC SAFETY AND LICENSING APPEAL BOARD

Alan S. Rosenthal, Chairman
Dr. Lawrence R. Quarles
Richard S. Salzman

In the Matter of
PORTLAND GENERAL ELECTRIC COMPANY

Docket Nos. 50·514
50·515

et a!.
(Pebble Springs Nuclear Plant,
Units 1, and 2)
Upon appeal from a Licensing Board ruling granting the petition to inter·
vene of an organization and six of its members, the interests of which are
founded solely on those members' status as customers of one of the applicants,
the Appeal Board holds that the interest of a customer is not arguably within the
zone of interests to be protected or regulated by either the Atomic Energy Act
or the National Environmental Policy Act and that, under judicial standing
doctrines, standing would be lacking. Because of its uncertainty respecting the
application to this case of the Commission's recent Edlow International decision
(CLI·76.6), the Appeal Board certifies to the Commission under 10 C.F.R.
§2.785(d) questions concerning (1) whether the entitlement of a petitioner to
intervene as a matter of right in an NRC domestic licensing proceeding is strictly
governed by contemporaneous judicial concepts of standing; and (2) whether, if
standing to intervene as a matter of right is lacking, intervention nevertheless ,
may be permitted as a matter of discretion.
RULES OF PRACTICE: STANDING TO INTERVENE
The interest of a rate payer, standing by itself, is not arguably within the
zone of interests to be protected or regulated by either the Atomic Energy Act
'
or the National Environmental Policy Act.
Mr. Warren Hastings, Portland, Oregon, for the applicants,
Portland General Electric Company et al.
Mr. Frank Josselson, Lake Oswego, Oregon, for the peti·
tioners for intervention, Project Survival, et al.
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Mr. Lloyd K. Marbet, Portland, Oregon, for the intervenors,
Coalition for Safe Power and Forelaws on Board.
Mr. o. Greg~ry Lewis for the NRC staff.

MEMORANDUM AND CERTIFICATION TO COMMISSION
June 22, 1976
This Board now has before it the question whether status as a rate-payer
(i.e., customer) of an electric utility which is a co-applicant for a permit to
construct a nuclear power facility is sufficient, of itself, to confer standing to
intervene in a licensing proceeding involving that application. The question has
reached us on an appeal taken, by the applicants for permits to construct Units 1
and 2 of the Pebble Springs Nuclear Plant, from a ruling of the LicenSing Board
granting the petition to intervene of an organization (project Survival) and six of
its members.! As amended, that petition asserts an interest in the Pebble Springs
proceeding solely on the basis that those members are customers of the Pacific
Power and Light Company, which is one of the applicants.2 In affidavits
attached to the amended petition, each of the individuals averred that:
He [or she] is a rate-payer of Pacific Power & Light Company and makes
this affidavit in support or his [or her] petition to intervene in these proceedings. As a rate-payer, he [or she] will be adversely affected if the Pebble Springs Nuclear Plants are constructed because he [or she] will be burdened by rate increases to pay for the power to be generated thereby. The
granting or denying of a construction permit for a nuclear facility reflects an
accurate assessment of all costs and benefits of the project, including social,
economic, and environmental costs and benefits. As a customer of Pacific
Power & Light Company, he [or she] has an interest in seeing that the
Company makes an economically, socially, and environmentally sound
decision with regard to its participation in this project and that the cost·
benefit analysis be accurate. As a consumer of electricity, he [or she) is
concerned with the reliability of the utility's generating facilities. In connection with this, a full and adequate evaluation of the economic, social and
environmental impacts of the proposed facilities must be made to ensure
I This ruling was rendered orally at a special prehearing conference held on May 2S, 1976
and thereafter memorialized in an order entered by the Licensing Board on June 3, 1976.
The applicants' appeal was taken on May 28, 1976 from the oral ruling but is being treated
as addressed to the subsequent written order.
2 The amended petition had been flied additionally on behalf of three other individuals,
not members of Project Survival, who claimed an interest based upon considerations other
than their status as rate-payers. None of these persons was granted intervention and the
question of their standing is not before this Board.

805

that the plant will be constructed without delay and operated without:
interruption.
If judicial standing doctrines govern the determination of whether a peti.
tioner for intervention has the requisite "interest [which] may be affected" by
the proceeding within the meaning of the Atomic EnergY Act 3 and the Rules of
Practice of the Commission,4 it is quite apparent that standing is lacking here.
Even assuming the existence of sufficient allegations of potential injury in fact,
we think it abundantly clear that the interest asserted by the petitioner rate·
payers is not arguably within the zone of interests' to be protected or regulated
by either the Atomic Energy Act or the National Environmental Policy Act. See
opinion or Mr. Rosenthal in Long Island Lighting Co. (Jamesport Nuclear Power
,Station, Units 1 and 2), ALAB·292, NRCI·75/10 631, 63743 (October 2,
1975).5 Beyond that, the petitioners' claimed interest in insuring that the 'utility
supplying them with electricity "makes an economically, socially, and environ·
mentally sound decision with regard to its participation" in the project does not
seem to us to be sufficiently particularized to afford a basis for judicial standing.
Cf. Allied·General Nuclear Services (Barnwell Fuel Receiving and Storage Sta·
tion), ALAB·328, NRCI·76/4 420, 421·23 (April 28, 1976), citing Sierra Club v.
Morton, 405 U.S. 727. See also, Edlow International Co., CLI·76-6, NRCI·76/5
563,576 (May 7, 1976).
'
In Jamesport,' ALAB·292, supra, a majority of this Board also concluded
that it was "more probably than not" that both Congress and the Commission
intended that judicial standing precepts be applied in deciding whether the
requisite interest wa~ present. NRCI·75/10 at 645 (opinion of Mr. Rosenthal).
This conclusion was implicitly given effect in Barnwell, ALAB.328, supra.
For these reasons, insofar as it granted intervention to Project Survival and
the six identified members thereof, we are strongly inclined to reverse the order
on appeal and to direct the Licensing Board to deny'the petition for want of
standing.6 What inhibits our pu'rsuit of this course without further ado 'is an
uncertainty respecting the application to the case at bar of the Commission's
recent decision in Edlow International; CLI·76·6, supra. In that case, the Com·
mission was confronted with a petition for leave to intervene and for a hearing
on applications for licenses to export special nuclear material to India. Although
acknowledging that, "as a general proposition, the Commission relies principally
on judicial precedents in deciding issues or'standing to intervene", the decision
Section 189a., 42 U.S.C. 2239(a).
• Section 2.714(a),lO CFR 2.714(a).
5 Although not denominated the opinion of the Board, the conclusions set forth therein
represented at least a majority view. NRCI·75/10 at 633.
6 In light of Gifford·HiIl & Co., Inc. v. F.T.C., 523 F. 2d 730 (D.C. Cir. 1975), we do not
think that standing here might be predicated upon the "private attorney general" theory
discussed in Mr. Rosenthal's opinion in Jamesport, NRCI·7S/10 at 641-43.
• 3
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went on to observe "that stimding requirements in the federal courts need not be
a model for those applicable to administrative proceedings". NRCI-76/5 at 569.
Of greater present significance, the decision contains at least the suggestion that
there may be less reason in "domestic licensing" than there is in "export
licensing" for a rigid adherence to judicial standing doctrines. Id. at 570-572.
Additionally, we fmd a hint that, in domestic licensing, there may be discretion
to grant intervention even where standing to intervene as a matter of right is
lacking. Id: at 578. 7
-In these circumstances, it seems to us desirable to seek clarification as to the
teachings of Edlow International before making final disposition of the pending
appeal. 8 To this end, we are hereby certifying to the Commission under 10 CFR
2.785(d) the following major questions of policy and law:
"
1. In determining whether a petitioner for intervention in a domestic licensing proceeding has sufficiently alleged "an interest [which] may be affected by"
the proceeding within the meaning of Section 189a. of the 'Atomic Energy Act
and Section 2.714(a) of the Commis-sion's Rules of Practice, are the adjudicatory
boards strictly to apply contemporaneous judicial concepts of standing? If not,
what principles are to be applied? '
'
2. In circumstances where a petition for intervention in a domestic licensing
proceeding does not allege an' interest which would entitle the petitioner: to
intervene in the proceeding as a matter of right, may intervention nevertheless be
permitted as a matter of discretion? If so, is the excercise of that discretion
reserved to the Commission itself or may it be exercised by the adjudicatory
boards as well? If the adjudicatory boards do have that discretion, what are the

7 In Jamesport, the staff relied upon two earlier Commission decisions as authority for
the proposition that, "even if [the petitioner) has no legal entitlement (i.e. standing) to
intervene, [an Appeal Board) nevertheless [has) the discretion to allow intervention".
NRCI-75/l0 at 645, fn. 14. We did not there decide the point.
IThe applicants' appeal did raise a second issue; viz., whether the Licensing Board
erroneously concluded that Project Survival has been authorized to represent its membership in this proceeding. Because we conclude that the record supports the Licensing Board
on that issue, the outcome of the appeal hinges upon the standing matter.
It might also be noted that the rate-payer standing question arose on an earlier appeal in
this proceeding involving other petitioners for intervention. At that time, we chose to rl)serve judgment on it "for a more appropriate Case". ALAB-273, 1 NRC 492, 494 (1975).
Apart from the fact that there does not appear to be any basis upon which the question
p,operly can be passed again here, we believe it to be of sufficient potential recurring importance to warrant resolution at this time. Moreover, it is our impression that closely rl)lated economic standing issues are surfacing in other proceedings, making it all the more
necessary that the governing criteria for their adjudication be settled at an early date.
\
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standards which should govern its exercise generally and in this case in particular?
FOR THE ATOMIC SAFETY
AND LICENSING APPEAL BOARD.
Margaret E. Du Flo
Secretary to the Appeal Board

Supplemental concurring opinion of Mr. Salzman:
In Jamesport, the NRC staff had urged upon us the theory that parties who
lacked '~udicial" standing could nonetheless be admitted to Commission proceedings "in the sound exercise of administnitive discretion". See NRCI-75/10 at
658. I supported that position, expressing my view that the Commission was not
bound to apply-and indeed should not apply-in its own proceedings rules of
standing developed in the federal courts for reasons largeJy extraneous to the
admininstrative process. ld. at 654-59. That position, however, was rejected by
the majority of the board hearing the Jamesport appeal. Under our practice,
subsequent appeal boards (as well as the licensing boards) are bound by the
Jamesport ruling that judicial standing tests govern entry to the Commission's
licensing proceedings. Hence, though my personal views differ, I feel constrained
to go along with my colleagues in holding that "rate payers" as such lack
standing and may not intervene in this case.!
The Commission has in the past allowed us to apply the judicial standing
tests with some liberality. Those tests cannot be stretched indefmitely, however.
And it is by no means true that every party deserving of the Commission's ear
would have standing under those precepts.2 I therefore concur in my colleagues'
treatment of this intervention appeal and join them in urging a Commission
decision now on the certified questions.

1 There may well be, as my colleagues say, a suggestion in the recent Edlow International
decision that discretion exists (at least in domestic cases) to allow deserving parties who do
not meet the tests for judicial ~tanding to intervene in Commission proceedings. If that be
true, no clue is there provided about Who possesses that discretion or about the standards
for its exercise. To raise such a "hint" to the status of a holding (or even a dictum for that·
matter) would require us to engage in levitation, not adjudication.
2 See, e.g., Jamesport, supra, NRCI-75/10 at 658-59.
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Richard S. Salzman, Chairman
Dr. Lawrence R. Quarles
Dr. W. Reed Johnson

In the Matter of

Docket Nos. 50-275 O.L.
50-3230.L.
PACIFIC GAS AND ELECTRIC COMPANY
(Diablo Canyon Nuclear Power Plant
Units Nos. 1 and 2)
, On the ground that it would involve no unreasonable risk of harm to the
public, the Licensing Board authorized the applicant to be licensed under Part
70 of the Commission's regulations to store unused nuclear fuel assemblies at its
Diablo Canyon facility before the facility itself was'licensed for operation.
Intervenors excepted and the Appeal Board affirmed, holding that the licensing
Board had (1) applied the correct standard (2) rendered a decision in accordance
with and supported by the evidence and (3) not committed prejudicial procedural error.
'
RYLES OF PRAcrICE: TELEPHONE CONFERENCE CALLS
.;,- -' -Promptly after any prehearing conference carried on via telephone during
which rulings .governing the conduct of the proceedings have been made,
licensi~g boards must draft and enter written orders confirming those rulings. 10
C.F.R. §2.752 (c).
RULES OF PRAcrICE: TELEPHONE CONFERENCE CALLS
When a prehearing conference is conducted via telephone, the licensing
board must insure that representatives of all parties concerned are on the line
·unless th~t representation has been waived.
.
RULES OF PRAcrICE: HARMLESS ERROR

It is error for a licensing board to make a ruling at a prehearing conference
via telephone where one party is unrepresented without conveying that ruling to
the absent party; the error is harmless, however, where the ruling in question
operates in favor of the absent party.
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RULES OF PRACTICE: DISCOVERY
It is not error to deny discovery into matters irrelevant and immaterial to
the proceeding to be heard.
RULES OF PRACTICE: CROSS·EXAMINATION '
The licensing boards are vested with discretion to limit cross-examination to
exclude irrelevant testimony and to cut off such examination entirely when it
ventures'into matters too far removed from the issue being'heard. 10 C.F.R.
§2.757. '
i'r
MATERIALS LICENSE UNDER PART 70: STANDARDS
Part 70 of the Commission's regulations precludes authorization of a license
to store unused nuclear fuel assemblies without a finding, inter alia: that issuance
of the license would not constitute an unreasonable risk to the public health and
'
safety. 10 C.F.R. §7031 (d).
/

RULES OF PRACTICE: CROSS·EXAMINATION (HYPOmETICAL QUES·
TIONS)
,
While the appropriateness of any given hypothetical question is a matter
largely for the trial board's discretion, as a general rule such questions are imper.missible unless based on facts supported by evidence in the record or which that
-,
, ' .,
evidence tends to prove.'

TECHNICAL ISSUE DISCUSSED: Unspent reactor fuel storage risks.
Mr. Philip A. Crane, Jr., San Francisco; California (Messrs.'
John C. Morrissey, Dennis C. Sullivan and Bruce R. Worth·
ington, San Francisco, CalifOrnia, with him on the brief) for
the applicant Pacific Gas and Electric Company, appellee•.- ,
Mrs. Sandra A. Silver and Mr. Gordon Silver, North Holly·
wood, California, for Joint Intervenors San Luis Obispo
Mothers for Peace and John J. Forster, appellants.
Mr. James R. Tourtellotte (Mr. L. Dow Davis with him'on
the brief) for the Nuclear Regulatory Commission Staff.
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DECISION
June 22, 1976
The Licensing Board now has before it Pacific Gas· and Electric Company's
application for a license to operate its nearly completed Diablo Canyon Nuclear
Power Plaiit. In. the course of this proceeding, the applicant sought a "materials
license" under Part 70 of the Commission's regulations (10 C.F;R. Part 70) to
receive and store at the Diablo Canyon site nuclear fuel assemblies for future use
in that facility. The San Luis Obispo Mothers for Peace and John J. Forster are
intervenors in the operating license proceeding. They objected to granting applicant that interim license before. the plant itself was licensed, l contending that
the storage of nuclear fuel at the facility would constitute an unreasonable risk
to the public health and safety. The Commission's regulations prohibit the
issuance of a license under Part 70 where such risk exists. 10 C.F.R. §7031
(d).2
The Licensing Board held a three-day hearing on intervenors' objections,
taking testimony from seven witnesses proffered by the applicant and the staff.
The. intervenors presented no witnesses of their own but their representatives,
who are not attorneys, did cross-examine those of the other parties. On the basis
of the record developed at the hearing, the Board concluded that the applicant
could receive and store nuclear fuel assemblies at its Diablo Canyon facility
without creating any unreasonable risk of public harm. Accordingly, on December 23, 1975 the Board authorized the applicant to be licensed to undertake
such storage.3
The intervenors have jointly appealed from the Licensing Board's December
23rd order.4 They argue that it must be set aside because of procedural errors
and because it lacks support in the record. s We do not agree.

1 For obvious reasons, authority to receive and store nuclear fuel is granted to applicants
awarded an operating license.
2 The Commission's regulations provide in pertinent part that "[n] 0 license [under Part
70] will be issued • • • if the Com~ission finds that the issuance of such license • • ,.
would constitute an unreasonable risk to the health and safety of the public." 10 C.F.R.
§70.31 (d).
'The Licensing Board's'December 23rd order is unpublished.
.
4 Our jurisdiction is normally limited to appeals arising in proceedings under Part 50 of
the Commission's regulations. 10 C.F.R. §2.78S (a). We entertain this Part 70 appeal by
virtue of a specific delegation of authority from the Commission. CLI-76-1, NRCI-76/2, 73
(February 5,1976).
S On March 18, 1976 we denied Joint Intervenors' motion to stay shipments of nuclear
fuel to the plant site pending our disposition of this appeal. ALAB-320, NRCI-76/3, 196.
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I

Joint Intervenors direct our attention to three procedural rulings by the
Licensing Board which they assert are grounds for overturning the decision
below. The claims are made that the Board (1) changed the issues in controversy
without notice to the representative of the Mothers for Peace, to that intervenor's serious disadvantage; (2) denied improperly intervenors' attempt to
discover details of the security plan for the Diablo Canyon facility and (3)
limited unfairly intervenors' right to cross-examine witnesses for the purpose of
eliciting testimony about the value of the nuclear fuel assemblies and the'
number of saboteurs who might be able to break into the plant. We discuss those
assertions in that order. .
.
1. The modification of the issues in controversy. The hearing below was
precipitated by a motion made on April 10, 1975 at a prehearing conference.
Mrs. Sandra Silver, representing intervenor Mothers for Peace, there moved to
preclude the applicant from receiving and storing nuclear fuel assemblies at the
Diablo Canyon site before the facility was licensed for operation (Tr. 444). On
June 3rd, Mr. Gordon Silver, husband of Mrs. Silver and representative in this
proceeding of intervenor John J. Forster, moved on Forster's behalf "to allow
him to associate with and support [that] MFP motion at all proceedings connected with it." On June 24th the Licensing Board acted on both motions. It
ruled that the MFP motion raised factual issues which would require a hearing
for resolution and stated those issues to be:
(1) The forces to which the fuel storage building could be subjected to as
the result of the occurrence of a hypothetical earthquake appropriate
for this site;
(2) The probability and significance of the formation of a critical mass as a
result of the application of this force (including the presence of water
due to possible pipe breakage);
(3) The•probability and significance of a critical mass being formed by an
act of sabotage; and
(4) Alternatives to the storage of the fuel at the site.6
There were no objections to the Board's formulation of the issues. The Board
also granted Mr. Silver's request on behalf of intervenor Forster "to associate
with and support" the MFP motion.
At Mr. Silver's instigation, in October the Board held a telephone conference call to discuss matters relevant to the conduct of the fuel storage license
hearing which had been calendared to get underway the following December.
(Tr. 650-52). For reasons not entirely clear to us, Mrs. Silver was apparently not
'Order of June 24, 1975, p. 4 (unpublished).

812

asked to and did not participate in the call. (Ibid.) Mr. Silver was aware of that
fact at the time, but made no mention of it. The record is ambiguous about
whether the Board failed to appreciate Mrs. Silver's absence from among the
parties on the line or assumed that Mr. Silver was speaking for her as well for
himself.
During the course of the conference call the Board made several rulings.
Pertinent here are its instructions to the parties to assume for purposes of the
forthcoming hearing, first, that the Diablo Canyon fuel storage building had
collapsed in an earthquake and damaged the racks in' which the nuclear fuel was
stored and, second, that the plant's security arrangements had been breached
and saboteurs had gained entry.' The Board then indicated that, in light of those
assumptions, only two issues remained for trial: (1) "the effect of an earth·
quake" and (2) "the effect of entry of saboteurs."8 The Board dropped the
fourth issue (alternative fuel storage sites) althogether, observing that it involved
only economics and was not relevant to the issue of the public health and safety,
the subject of the materials license hearing.9
The Licensing Board did not memorialize its actions in a formal order.
Although Mr. Silver admitted discussing other matters raised at the conference
call with Mrs. Silver, he stated that he did not draw her attention to the Board's
simplification of the hearing issues. (App. Tr. 13.14, 77.78). Mrs. Silver repre·
sents to us that she did not become aware of the modifications virtually until the
opening of the hearing itself. 10 The Mothers for Peace now advance the claim
that the failure to give Mrs. Silver timely notice of the change in issues placed
them at an ''unconscionable disadvantage" in the hearing. For this reason, they
say, the Board's order must be reversed.
We begin our analysis by observing that the Board below expressly found
intervenors not to have been prejudiced by being required to go ahead with their
case in the circumstances described. (Order of Dec. 23,1975, p. 3; Tr. 658.) Nor
do intervenors themselves particularize any disadvantage under which they were
compelled to labor by the Licensing Board's rulings. On the basis of our review
of the record we perceive none.
We reached our conclusion by the following route. First, the Board below
did not use the conference call to inject new issues into the case. It merely
eliminated certain existing matters in controversy by requiring the parties to
assume (for purposes of the part 70 license hearing) that intervenors would
prevail on those issues. Thus, as a consequence of the Board's conference call
rulings, the intervenors no longer needed to show that the facility could not
withstand an earthquake (this was issue (1». Instead, they had only to demon·
'Licensing Board Order of December 23, 1975, p. 5.
'Ibid.
'Ibid.
10 Joint Intervenors' brief, p. 7, and Tr. 650·51.
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strate how, in the event of such a seismic occurrence, the stored nuclear fuel
might be formed into a "critical mass,,11 and, should that transpire, how the
public might be harmed as a result (issue(2».
Similarly, the .Licensing Board did not burden intervenors by ruling that the
parties need only consider the consequences of "the entry of saboteurs" into the
Diablo Canyon facility and not concern themselves about how that entry was
achieved. To the contrary, as the Board below noted,12 this ruling relieved
intervenors of a burden they would otherwise have had to shoulder, i.e." of
demonstrating how intruders could evade or overpower the facility's guard force.
In other words, for purposes of the hearing the Board accepted intervenors'
argument that applicant's security arrangements would be inadequate (issue (3),
part 1). This allowed intervenors to make out a case against issuance of the
materials license on sabotage grounds simply by showing-if they could-how
saboteurs might use the stored nuclear fuel to endanger public health and safety
(issue (3), part 2). And the dropping of point (4) by the Board meant that if
intervenors could prevail on either of the two issues remaining (i.e., the effects
of sabotage or earthquake), the Part 70 license would have to be denied even if
the applicant lacked an economically reasonable alternative to storing the fuel at
the Diablo Canyon site.
In short, the Board's actions in the conference call did no more than
eliminate intervenors' obligation to establish (or to discredit their opponents'
showing on) a number of key points. Whether the Board below should have
reformulated the issues as it did may be debatable. But the reformation accrued·
to intervenors' benefit, not detriment. Thus, even accepting as true Mrs. Silver's
lack of awareness of the Licensing Board's simplification of the trial issues, the
only consequence was her appearance at the hearing primed to litigate four
issues when only two remained to be heard. 13 Be that as it may, it is fruitless for
a party to complain on appeal about trial rulings which operated in its favor. 14
We do agree with the intervenors that the Licensing Board should have
reduced its prehearing conference call rulings to writing. Had this been done, the
confusion about the number and nature of the issues to be tried probably would.
have been avoided. Indeed, the Commission's Rules of Practice contemplate that
a licensing board will "enter an order which recites the action taken at the
I

"Critical Mass" and "criticality" are discussed in part II. infra. pp. 818-819.
Licensing Eoard Order of December 23,1975, p. 3.
,
13 Lack of notice of those changes might have inconvenienced any witnesses brought by
intervenors to testify about issues no longer in the case. As'we noted. however. intervenors
had no witnesses of their own.
14 Ford Motor Company v. Mathis. 322 F. 2d 267. 274 (5th Cir.1963);Hfghway Corm:
Co. v. City of Miami. 126 F. 2d 777, 780-81 (5th Cir.). certiorari denied. 317 U.S. 643
(1942); Langroise v. Cummings. 123F.2d 969, 974 (9th Cir. 1941), certiorari denied. 316
U.S. 664 (1942);Montgomery Ward & Co. v.Medline. 104 F.2d 485 (4th Cir.1939).
II
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conference * * * which limits the issues or defines the matters in controversy to
be determined at the proceeding." 10 C.F.R. §2.752 (c). The Board's failure to
have written and entered such an order following its rulings at the conference
call was error. For the reasons just described, however, in this instance the error
was harmless.
Manifestly, that result was fortuitous. But we can envision other situations
where a failure to enter written procedural orders may not be so harmless. We
recognize that instances arise when licensing boards feel they must hold prehearing conferences by telephone. For the reasons this case illustrates, however, on
those occasions the board must insure that orders rendered over the telephone
,are followed up promptly with written confirmation to all parties. Honoring this
practice-required by the rules-not only should avoid repetition of what
happened here, but also would enable the parties to bring to the boards' attention before memory fades any discrepancies between the oral and written orders.
Our disposition of this point renders it unnecessary to decide whether the
staff is ,correct in its suggestion that, on the facts of this case, Mr. Silver's
participation in the conference call was adequate notice to Mrs. Silver of any
action taken there. (See Tr. 655-66). We take this opportunity, however, to
reiterate what we said in North Coast: "As a general matter, conference calls
which include some parties and exclude others are to be avoided except in the
case of the most. dire necessity."IS That case, unlike this one, involved the
possibility of a violation of the Commission's rules against ex-parte communications. The circumstances here exemplify another, good reason why conference
calls among fewer than all the parties are unwise. '
In' sum, we believe that considerations of simple fairness make it the duty
of any party who becomes aware that another is not represented at a conference
call to bring that fact to the presiding officer's attention. And it is the obligation
of the board and the staff (as a representative of the public interest) to make
appropriate inquiry at such a call to ascertain that all the parties are in fact on
the line or have waived representation. By taking that precau tion, problems of the
type encountered here and in North Coast should be eliminated! 6 ,
2. Denial of discovery. For reasons which need not be rehearsed here, the
Licensing Board reserved consideration of the adequacy of applicant's security
plan to the operating license hearing. Completion of discovery in this area has

Ii.

IS Puerto Rico Water Resources Authority (North Coast Nuclear P1a~t, Unit
ALAB-313. NRCI-76/2. 94, 96 (1976).
I'We appreciate that North Coast was handed down after the conference call at issue in
this proceeding. Nevertheless, what we said in that decision should have been obvious to the
Board below and to the staff. Particularly where parties are proceeding pro se and are not
fully aware of procedural niceties, the boards must act scrupulously to protect their
interests in order to insure that justice is not only done, but seen to be done.'
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been delayed pending the adoption of final arrangements for keeping information about the plan confidential. 17 This was one of the reasons which underlay
the Board's decision to instruct the parties to assume for purposes of the materials license hearing that the security plan was inadequate,18 thus making it
. necessary in this case to delve directly into questions of the risk of harm to the
public health and safety from successful acts of sabotage involving the stored
nuclear fuel assemblies. I 9
Intervenors nevertheless contend that their lack of discovery of the security
plan handicapped the presentation of their case. We think intervenors' position
not well taken. A purpose of the security plan is, of course, to exclude unauthorized individuals-including saboteurs-from the facility. The Board, however,
required the parties to assume that security was breached. Consequently, the
staff is correct in pointing out that this left intervenors free to assume that
security would be breached by as many individuals as were necessary for as long
as needed to establish "criticality." Knowledge of applicant's security plan was
thus irrelevant for purposes of the Part 70 hearing as structured by the Board;
consequently it was not error to hold the hearing before discovery was completed in this area.
3. Limitation on cross-examination. Intervenors' final assertion of procedural error involves two occasions on which the Licensing Board cut short
their cross-examination. The first instance involved Mr. Lindblad, one of applicant's witnesses. Intervenors contend that the Board would not let them explore
through Mr. Lindblad the situation which would be created in the event more
than four saboteurs broke into the plant. It was intervenors' position before the
Licensing Board that "the consequences of an act of sabotage is a function of
the number of saboteurs". They argue to us that their "position was compromised by the Board's limitation" of their cross-examination.2 0
The short answer to this charge is that intervenors simply have misconceived
the witness' testimony and the Board's rulings. Mr. Lindblad merely testified
that, in his judgment, the plant's internal security forces could handle any threat
up to four intruders, but for greater numbers the applicant would rely on "outside public agencies for reinforcement." (Tr. 1027-28, 1033). The Board did not
use this testimony as a basis for ruling out consideration of acts of sabotage
achievable only by more than four individuals. Neither did it limit the number of
intruders intervenors might hypothesize. What the Board did do at that point
was to remind the intervenors that they were to proceed from the assumption
that "criticality" would be achieved by whatever number of saboteurs entered

a 'See Joint Intervenors' brief, p. 10.
a. Licensing Board Order of December 23, 1975, p. 5.
19 See part II, infra. pp 817-828. :
20 Joint Intervenors' brief, p. 10.
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the facility and, therefore, to move along and address themselves to "the significance of criticality" (Tr. 1029). The Board carefully explained to intervenors
that "if you are able to establish that there would be a significant result flowing
from criticality", it would allow them to take up the likelihood of its occurrence. (Tr. 1034). Given the posture of the case and the Board's assumptions
regarding the saboteurs' effectiveness, we think the ruling complained of was
within the Board's discretion to make. Under the Commission's rules, it was
fully entitled to limit the cross-examination of witnesses to exclude irrelevant
testimony. 10 C.F.R. §2.757 (C).21 :
'
Intervenors also complain that the Board sustained objections to their questions about the value of nuclear fuel assemblies. (Tr. 1205-06). Intervenors'
theory was that these are costly items which might be stolen for blackmail
purposes. We think the Board did not err in cutting short this line of inquiry as
"too far removed from our immediate concerns" in the hearing. (Tr. 1206). As
we noted, the parties were instructed to accept as fact that unauthorized persons
had already gained possession of the nuclear fuel. The point of the hearing was
to explore the possible risk of harm or injury to the public through their use of
that fuel. Intervenors' questions were clearly tangential to that basic inquiry and
the Board did not abuse its discretion in declining to allow them. 10 C.F .R.
§2.757.
D

In the first portion of this opinion we explained why intervenors were
without cause to complain of the licensing Board's procedural rulings. We turn
here to a consideration of their substantive dissatisfaction with the decision
below. In order to place their objections in perspective, as well as to indicate the
context in'which the Board's rulings were made, we preface our discussion with
a brief and perhaps somewhat elementary description of nuclear fuel, how it is
used and the way it is stored.
A. Background. The Diablo Canyon nuclear power plants will be fueled with
uranium dioxide (uranium-238 enriched with uranium-23S to a maximum of
3.1 %). The fuel is in the form of "sintered" pellets; that is to say pellets which

21 The applicant also suggests (br. p. 11) that the intervenors' cross-examination was
properly cut off because "license applicants need not consider actions by an 'armed band of
trained saboteurs' .. , citing Consolidated Edison Company (Indian Point Station, Unit 2),
ALAB-197R,7 AEC 825, 830 (1974). The applicant misreads our decision, for it also holds
that it must demonstrate that it has a security plan adequate to detect encroaching
saboteurs and to alert law enforcement authorities to their presence quickly and effectively.
Ibid. See 10 C.F.R. § §50.34 (c), 73.1, 73.2(p), and 73.40; Regulatory Guide 1.17. The
limitation of the Intervenors' cross-examination was permissible for the reasons discussed
above, not because all aspects of protection against saboteurs are beyond the Board's ken.
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have, been sufficiently heated to cause them to assume the form of. a dense
ceramic material. (Tr. fol. p. '1130, p. 7). New fuel pellets are not dangerously
radioactive and may safely be held in the hand.22 For use in the reactor, the
pellets are stacked in tubes made of a corrosion·resistant alloy of zirconium
known as '.'zircaloy". {Ibid.} Each tube measures about twelve feet long, but has
an ,outside diameter of only 0.374 inches (Tr. fol. p. 1130, App. A); (Their
slender shape suggests why they are commonly called "fuel pins".) Mter being
loaded with pellets, the tubes are pressurized with helium andsealed. 23 Unused
fuel pins, like new fuel pellets,' may be handled without danger. (Tr. 1160): The
fuel pins in turn are permanently assembled in a 17 x 17 square array, are fIxed
in place by top and bottom nozzle assemblies and laterally supported by grids at
6 positions along their length. Each array of fuel pins is known as a "fuel
assembly" or "fuel element," is approximately 13·1/2 feet long and a..l/2 inches
square, arid weighs approximately 3/4 of a ton (1500 Ibs.) (Tr. fol. 1130, App.
A ); It is in this form that the uranium fuel is placed iIi reactors. - ' ,
In about one third of the Diablo Canyon fuel assemblies, certain of
fuel
pin spaces hold movable "control rod cluster assemblies'; containing neutron·
absorbing material, which can travel in and out of the array. And in lieu of
certain' other pins, steel rods with "burnable poisons" have been inserted for
purposes related to the efficiency of reactor operation. (Tr. 1050.51).
The assemblies are made at a fabrication plant (in this case by Westinghouse
in South Carolina) and trucked in reusable sealed casks to the reactor. Each cask
is steel, holds two fuel assemblies, and weighs 7,400 pounds (3.7 tons) loaded.
(Tr. 1163)., It is permission to receive and store these fuel assemblies at the
Diablo Canyon facility which the applicant sought and the Ucensing Board
granted in this proceeding.
The chain reaction prinCiple on which 'nuclear reactors operate has often
been described. For purposes of this case it is sufficient to observe that; under
appropriate conditions, a uranium atom which absorbs a neutron may undergo
"fIssion," that is split into two or more lighter elements ("fIssion products''),
release energy in the fon.n of heat, and free additional neutrons'in the process.
Should these neutrons strike other uranium atoms and one cause fIssion; the
process will be repeated with the same consequences of heat generation and
neutron release. In an operating nuclear power reactor, conditions are main·
tained that assure the occurrence of this stable "chain reaction" in which each
flSSion triggers another. This balanced condition of continuous neutron produc·
tion and loss i~ known "criticality"; a physical system in which sUch a process'

the
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.' UTr. fol. 1130 at p. 8, 1157, 1163.
uBecause it is in hard pellet form, the nuclear fuel Is not in uniform contact with the
fuel rod itself. The main purpose of the helium is to use Its superior heat conducting
properties to facilitate the transfer of heat from the fuel to the rod when the reactor is in
operation.
I
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is taking place is said to have "gone critical."24 If the system is a power reactor;
the heat' energy' released by the' fission process is 'removed from the fuel by
cooling water which ultimately produces steam to drive a turbine and generate'
electric'power. '
The stable chain reaction process just described can be sustained only where
a series of essential conditions are first satisfied. To start with~'there must be a
sufficient supply of uranium fuel. No chain'reaction can be sustained without
the presence of a "critical mass." Second, the, fuel must be placed in a
"moderator" (usually water) to reduce the speed of neutrons. (Tr. 893, 1139).
For reason~ we' need not go into here, this' increases the likelihood that the
neutrons will remain in the system, strike the'uranium atoms and cause fission.
Third, the fuel elements, and the rods within those elements, must be arrayed in
a proper geometric pattern, with the fuel/moderator ratio within certain limits.
Finally;the heat produced by the fission process must be carefully controlled. If
the moderator is allowed to overheat, rather than slOWing the neutrons it will let
them esCape ("moderator voiding," Tr. 1087)'; And heating the fuel itself increases the likelihood that the uranium will simply absorb neutrons rather than
undergo fission ("doppler coefficient"). (Tr. 1141). In either event, these feed~
back mechanisms act to'terminate the state of criticality. In the limiting case of
an uncontrolled power excursion or "supercriticality event" (see footnote 24',
supra), 'the sudden gerieration of great' amounts of heat causes ,the water
moderator to flash into steam. Unless the excursion is otherwise controlled, the
forces created by enormous steam pressure, which occurs almost'instantaneous·
ly, will thrust the fuel elements apart or distort the slender 'fuel pins. Either case'
immediately disrupts th:e'geometrical configuration of the fuel, thereby destroying a condition necessary for criticality and terminating the cnain reaction.
.
At the Diablo 'canyon facility, 270 fuel elements can be stored vertically in
specially constructed steel racks. The racks retaln the fuel elements in a "sub~
critical array", i.e., sufficiently separated to prevent the formation of a critical
mass. The racks themselves are permanently affixed to the bottom of a pool
constr':lcte~ of reinforced concrete and lined with steel. This fuel storage pool ~s
• 24 In more technical terms, a state of criticality exists in a neutron m'ultiplying system
when the numbe'r of neutrons in one generation equals the number in the preceding generation. In this 'condition the neutron production rate (due to neutron absorption and fission
in23SU) is exactly equal to the neutron loss rate. Neutrons may be'lost by absorption in
23SU (leading to more neutrons), by non·productive absorPtion in 238U and other materials in the system, or by leakage from the system. The ratio 'of the number of neutrons in
one generation to the number in the preceding generation is commonly caned the
multiplication 'factor and is often referred to as,"K-effective" ~eff)' Thus for exact balance
(criticality) the multiplication is unity and Kerrl. An unbalanced condition in which the
multiplication is' greater than unity (a condition known as supercriticality)' causes the
neutron population to'increase continuously untit some cha,nge acts to restore the b3lance'
so that Kerr again equals unity. In a normal reactor the restoring action may be taken by the
operator or it may be the action of an' automatic control or Safety device."
,,', '
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40 feet deep and ftIled with cold borated water to a pOint 23 feet above the top
of the fuel. The water protects persons in the fuel building from exposure to
radiation when "spent" (i.e., used and therefore highly radioactive) fuel
elements are stored in the pool. As an additional safety measure, neutronabsorbing boron is maintained at a concentration in the water high enough to
prevent the establishment of a critical state under any geometrical configuration
of the fuel elements. (Tr. fol. 850, pp. 5-9).
Because of their weight, individual fuel elements can be inserted in or removed from the fuel racks in the pool only with a powered crane. (Tr. 1039,
1041). Even were some of those elements removed from the rack and assembled
in the pool in the appropriate geometrical array, criticality could not be achieved
unless the borated pool water was, replaced or substantially diluted with the,
fresh water. It was testified that the dilution would require more than four and
one half hours to accomplish under the most favorable conditions; total replacement would take longer. (Tr. fol. 850, pp. 6-9).
The foregoing recital is well documented in the record and is not disputed.
At issue before the Board below was whether, given these conditions, there
exists an unreasonable risk to public health and safety if a critical mass were to
be formed as the ,result of an earthquake or an act of sabotage. We turn now to
these questions.
,
B. Consequences of an earthquake. The Licensing Board held that the
Diablo Canyon fuel storage facilities were so designed and located that the
consequences of an earthquake "cannot lead to the formation of a critical
mass." (December 23rd order, p. 8.). On appeal, Joint Intervenors neither challenge nor discuss that conclusion in their brief, much less attack the evidence
introduced before the Board below upon which it rests. In the circumstances we
need not consider the issue 25 and content ourselves with noting that, in our
judgment, the licenSing Board's conclusion on this question stands on a firm
evidentiary footing.26
25 "Appellate tribu~a1s may generally disregard issues not briefed and we follow that
practice." Northern Indiana Public Service Company (Bailly Generating Station, Nuclear-I),
ALAB-207,7 AEC 957 (1974) (citations of authority omitted).
26 Both the pool and storage racks are designed to withstand' without damage
ear'thquakes whose effects are twice as severe as those anticipatible in the Diablo'Canyon area.
As long as the fuel elements are in the racks no critical mass can be formed. Should the
storage racks collapse or the fuel elements be dislodged and fall into precisely that
geometrical arrangement necessary to criticality, the borated pool water would preclude its
occurrence. The pool is designed so that neither rainwater nor water from the plant's piping
systems can dilute the pool water sufficiently to allow criticality; it has no bottom drain and
the borated water can be removed only by pumping. Moreover, all the facility's fresh water
storage tanks are situated below the level of the fuel storage pool. The only fresh water
piping systems above pool level are closed off by valves located below the pool elevation.
Should the pool water all leak out, criticality would then be impossible because of the
absence of the necessary moderator. See Tr. fol. 850 (Lindblad); fol. 1130 (Staff Safety
Evaluation).
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C. Risk to the public from incidents of sabotage. For reasons explained
earlier, the Board instructed the parties to try the case on the assumption that
saboteurs would be aDle to enter the Diablo Canyon facility and gain access to
the stored nuclear fuel elements. (See pp. 815-816, supra). In essence, this meant
the parties were required to address two principal issues: first, the likelihood
that saboteurs could use that fuel to start a chain reaction ("achieve criticality")
and second, if they did so, what harm to .the public might ensue.
To this end the applicant proffered several expert witnesses, including its
engineering project manager (Mr. Lindblad) and an expert on radiation effects
(Dr. Brunot). The staff tendered four additional witnesses, all with considerable
experience in nuclear power engineering. Of the seven witnesses in all, two held
earned doctorates !It nuclear engineering; none was challenged as to his technical
qualifications. The essence of their testimony was that it was virtually impossible
.for intruders to be able to establish criticality using the new fuel assemblies
stored at Diablo Canyon but, even could they do so, that criticality would be of
but momentary duration without significant consequence for public safety. The
intervenors offered no witnesses of their own, expert or otherwise. Their
participation was limited solely to cross-examination of the other parties' experts in an effort to weaken their testimony.
On the basis of the evidence adduced before it, the Licensing Board found
that formation of a critical mass out of the stored fuel elements ''would be
extremely difficult," and that the likelihood of saboteurs being able to do so,
though theoretically pOSSible, was "remote." The Board did not elect to rest its
decision authorizing the fuel storage license on this ground, however. Rather it
relied on its further finding that, even were saboteurs successful in forming a
critical mass from the nuclear fuel, the public would not be subjected to any
unreasonable risk of harm.
,I. likelihood of saboteurs forming a critical mass. On appeal, the intervenors do not question the Licensing Board's assessment of the likelihood of
saboteurs being able to form a critical mass, apparently being of the view that
even a "remote" possibility is sufficient cause for concern. On this point, therefore, we simply note'that our independent review of the record confirms that
the Board below did not underestimate the possibility of a successful effort by
saboteurs.27

27The expert witnesses testified that several difficult steps would rust have to be
accomplished to achieve criticality. First, the boron content of the water in the fuel pool
would have to be diluted from its present concentration of 4550 parts per million to a
maximum of 2125 ppm, a process which would take at least four and one half hours with
the fresh water sources available at the site (the pool volume is almost 54,000 cubic feet.)
(Tr. fol. 850, pp. 6-9.). Then at least three fuel elements, the minimum needed to form a
critical mass, would have to be removed from the racks. (Tr. 1038). These weigh about 3/4
(Footnote continued on next page)
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2. Consequences of a criticality incident. The intervenors start from the
unexceptionable premise that an applicant for a materials license under Part 70
must prove that no unreasonable risk of public harm is involved in granting it. 10
C.F.R. § §2.731 and 70.31 (d). The heart of intervenors' case is that this appli.
cant did not carry that burden. In intervenors' view, the witnesses inadequately
analyzed the consequences of a criticality incident. Therefore, intervenors say,
they well may have underestimated the potential danger should such an event
occur, through sabotage or otherwise.
, (a) To. comprehend the testimony directed to this question-and inter·
venors' criticism-it must first be understood' that a state of criticality, or for
that matter a supercritical power excursion, does not in and of itself represent a
serious risk to the public at large.28 Research "reactors, for example (Tr. 1200),
for years have operated continuously at power levels up to five megawatts in
open pools (about 20 feet beneath the surface) and some of them have been
deliberately put into supercritical excursions (pulses) for experimental purposes.
Operators and visitors may look down upon these critical nuclear, reactors at
essentially no risk to themselves. We do not understand intervenors to suggest
otherwise. Rather, their brief focuses on the radioactive fission products which
would be formed as a result of a criticality incident and on whether those
products are the source of a potential safety hazard.29
..

'

~

(Footnote continued from previ~us page) "
of a ton apiece (Tr. 1041). Consequently the removal would have to be accomplished 'with a
'crane dependent on offsite electric power that would be available only on the assumption
that the saboteurs remained entirely undetected. (Tr. fol. 850 at p. 12). Because the nuclear
fuel is only slightly enriched with 3.1% U-235, it will become critical only if the close
geometrical array of the fuel rods is carefully maintained by keeping a horizontal distance
'between the fuel elements of .3 inches (Tr. 861 and fol. ll30 at p. 13). This is why the
asseinblies must be removed' from 'the racks, which maintain great~r separation: (Ibid.).
Finally, even were the requisite number of fuei elements placed in the proper geometrical
array for criticality initially, steam pressure generated by that occurrence would disperse
them instantly,' automatically ending the critical state (Tr. ,1049, 1064). The witnesses
testified that no bindings placed around the fuel elements would be sufficiently strong to
overcome the forces of dispersion (Tr. 1059). Even if the elements could be kept together,
the slender fuel pins themselves would be twisted out of shape sufficiently to destroy the
geometry absolutely necessary to maintain the critical state (Tr. 1064). As we noted, the
intervenors neither offered contrary evidence of their own nor challenged the qualifications
of the witnesses who so testified. In the circumstances, the Board's characterization of the
likelihood of saboteurs establishing criticality with the stored fuel as "remote" was compelled by the record.
!'
uTo be sure, the neutron and gamma radiation produced by a critical or super-critica1
assembly If not shielded will present a hazard to individuals in the immediate vicinity. For
the various scenarios considered at these hearings, water shielding was normally assumed to
be present at least to' some degree and the only persons in the vicinity of any of the
criticality situations examined would be the saboteurs.
29 Joint Intervenors' brief, pp. 2-6.
' I

The answer to that question requires a basic understanding of the release
mechanism for fission products. -When nuclear fuel elements "go critical;" the
radioactive products created by the fission process do not precipitate out to the
bottom of the fuel pins in the manner of many familiar chemical reactions.
Rather, the new lighter elements are created, atom by atom, throughout the
oxide fuel pellets (U02). (It is to be remembered that although fuel elements
can be "burned" in a -.reactor for extended periods, the actual quantity of
uranium transformed by the fission is relatively small.) To be released to the
atmosphere, these fission products must first diffuse out of the solid U0 2 • This
process is extremely slow and takes place to any appreciable extent only when
the fuel, is held at high temperature (greater than lOOO°F) for an extended
period of time. 30 Those fission products which diffuse out of the pellets are
contained by the zirconium ,cladding of the fuel pins; only upon failure of the
cladding will they be released into the ,water moderator, which itself tends to
absorb them. (As discussed earlier, water must be present as a moderator or
there will be no criticality at .all.) In sum, only that fraction of the fission
products produced which diffuses from the fuel pellets, gets by the cladding and
escapes from the water into the atmosphere can pose a threat to the public at
large.. .'
(b) Applicant's radiological expert, Dr. Brunot, addressed himself to the
likely results of a criticality incident with the new fuel stored at Diablo Canyon.
(Tr.-fol. 912). He elected to respond to the hypothetical situation suggested by
intervenors by comparing it to the consequences envisioned in the "Fuel
Handling Accident" analysed in the Final Safety Analysis Report ("FSAR") for
the Diablo Canyon facility. Like the hypothetical scenarios postulated by intervenors, that accident assumes an incident in the fuel storage pool which releases
radioactive fission products-albeit from spent rather than new fuel. The potential consequences of. such an accident are explored in some detail in the FSAR,
including whether such an event might expose the public to radiation in excess
of guidelines accepted by the Commission in the interests of safety. See FSAR
§IS.4.6.
Dr. Brunot's approach was'to ascertain what he deemed the key factors in
both situations and then to adjust those factors as he thought appropriate to
reflect differences between the spent fuel accident and the postulated new fuel
incident. Utilizing those figures, he then estimated the potential public exposure
to fission products from what, in applicant's judgment, was the most serious
incident involving criticality which saboteurs might be able to create with the
stored unused nuciear fuel, assuming arguendo (as the Licensing Board had
directed) that they could establish criticality.
Dr. Brunot explained that the quantity of fission products produced by an
30See Final Safety Analysis Report (FSAR), Chapter 11.1, and Tr.120S.
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incident of criticality was dependent upon the number of fissions which occurred during the event. For purposes of his analysis, he reviewed existing data
and deliberately chose the largest number of fissions which had ever been reported as occurring in a criticality accident (some 6 x 10 19 ) on which to base his
calculations. He then estimated a dose from criticality accidents based on
comparison of the types of radioactive isotopes which would be present in an
incident involving new fuel as distinct from a spent fuel accident. The proportion of isotopes with long half-lives would be larger in the latter situation because a considerable part of those with short half-lives would already have
decayed. He then determined the portion of the isotopes which would diffuse
(escape) from the fuel and the cladding, and adjusted that figure to account for
the effect of isotope absorption by the water moderator and· the ftltration
system of the fuel assembly building to find that fraction of the fission products
which would actually reach the atmosphere. Finally, to arrive at the dose to
which a member of the public might be exposed, he reduced that fraction to
take account of atmospheric dilution (i.e., reduction of isotopic concentration as
a result of dispersion by air currents) and radioactive decay which could be
expected to take place between the release point of the isotopes and their travel
through the atmosphere to the site boundary. Based on these considerations, Dr.
Brunot testified that the result of a deliberately set criticality incident with new
fuel "would be expected to cause potential radiological exposures approximately
600 times less than those following a spent fuel handling accident,,,31 and be
"well below the guide line levels established [by the Commission] for design
basis accidents" and, therefore, "would not consitute an undue risk to the health
and safety of the public." (Tr. fol. 912 at p. 10,949-53).
Dr. Hirons and Mr. Marotta testified for the staff that, although they did
not perform the calculations independently, they did review Dr. Brunot's
procedures and computations. In their judgment, Dr. Brunot's methodology was
acceptable and his results "conservative." In other words, the stafrs expert witnesses expressed the view that if there were any error in Dr. Brunot's conclusions, it was that he had overestimated rather than underestimated the seriousness of a criticality incident with new fuel. (fr. 1146-1151).

3 I The Fuel Handling Accident consequences were reported for spent fuel in the FSAR
at Table 15.4-41, summarized as follows:

Whole Body
Dose (REM)
Thyroid Dose
(REM)

Site
Bound.

Low Pop.
Zone

NRC Guidelines
(10 CFR Part 100)

2.S

0.10

25

11.1

0.46

300
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The Board below found that "the radiological consequences of the formation of a critical mass in the fuel storage pool would be no greater than those
resulting from a spent fuel handling accident and are therefore acceptable", and
concluded that storage of unused nuclear fuel at the Diablo Canyon facility in
the manner described would pose no unreasonable risk to the health and safety
of the public. Those findings and conclusions rest on the foregoing evidence.3 2
(c) Although intervenors proffered no evidence contrary to that relied upon
by the Licensing Board, they nevertheless argue on appeal that Board should
have denied the application for the materials license. Their thesis is that the
testimony adduced by the applicant and supported by the staff rests on faulty
premises and should have been rejected. Their first point challenges Dr. Brunot's
calculation of the total quantity of radioactive fission products which might be
produced in a saboteur-induced criticality. They do not dispute that the total is
proportional to the number of fissions which take place and that this in turn is
related to the duration of the critical state. What they do contend is that Dr.
Brunot's testimony that the maximum number of fissions would be 6 x 10 19 is
arbitrary because it rests on his assumption that any critical state established by
saboteurs would necessarily be transitory. (Tr. 934-35; 1064). The intervenors
assert that if the saboteurs strapped the fuel elements together with bonds of
sufficient strength to prevent their disruption, the critical state could be extended to allow a far greater number of fissions than Dr. Brunot predicted.
This claim is refuted by the uncontradicted expert evidence. Witnesses with
unchallenged qualifications in the field of nuclear engineering testified that the
forces which would develop irnrnediately upon the occurrence of a "criticality
incident" (i.e., a nuclear excursion) would be of such magnitude that no form of
"strapping" the· assemblies together could prevent their irnrnediate disassembly
(in "milliseconds") or preclude extreme distortion of the fuel pins. (Tr. 1060-65,
1074-75, 1097). Either consequence would promptly terminate criticality by
removal of the critical mass or destruction the necessary spacing of the pins. (see
p. 819, supra.) Intervenors' assertion that criticality could be maintained by
binding the assemblies was no more than an unsupported hypothetical which
they posed to expert witnesses and which those witnesses flatly rejected. As the
courts have ruled, "[i) t is axiomatic that a hyPothetical question is not evidence. It should be an accurate summation of the evidence already presented in
the record and can neither add to nor detract from that evidence." Myers v. Weinberger, 514 F.2d 293, 294 (6th Cir. 1975) (overturning an administrative
decision which relied on hypotheses unsupported by evidence in the record.).
Consequently, the Board bel?w may not be faulted for crediting expert testi-

32

Licensing Board Order of December 23, 1975, pp. 10-11.
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mony on the. number of fissions over a mere hypothesis devoid of evidentiary
support.33 :
(d) Intervenors also.criticize the. testimony," credited by the Board below,
'respecting the rate at which radioactive fission products would be released from
the new fuel and cladding in the event of an excursion incident. For reasons we
need not rehearse in detail here, Dr. Brunot testified that, given the new fuel and
brevity of the criticality excursion, a release of about l/lOOth of the amount of
,radioactive isotopes would occur in the postuled incident as compared with
release of such products in an accident with spent fuel. This, combined with
,other factors (dispersion and decay), would in his judgment result in an .indiVidual. dose at the site boundary of 1/600th that which would occur from the
"Fuel Handling Accident" analysed in the FSAR, which itself is within per34
misSible
, Commission guidelines. He attributed the overall difference in
33 Our own review of the record convinces us that Dr. Brunot's figure (6 x 10 19 fissions)
is not too low but too high. Even were it possible to bind several Diablo Canyon fuel
assemblies together and operate them as a natural convection-cooied pool-type reactor, at a
steady power of 1 megawatt the assembly would need 30 minutes to produce 6 x 10 19
fissions. But our own experience is that steady-state reactor operation requires extensive
instrumentation and elaborate controls. These simply could not be set up in a few hours. We
agree, therefore, that assuming arguendo that saboteurs could achieve criticality by binding
nuclear fuel assemblies together and putting them back in the·fuel storage pool (or the
ocean), what would follow (if anything) would be a sudden excursion, of which mere bonds
could not'prevent almost instantaneous disassembly and immediate cesSation ofcritica1ity.
Dr. Brunot's use of 6 x 10 19 fissions' is the result of its being the largest value listed in a
table of reactor criticality accidents. See, Thompson'and Beckerly, Reactor Safety Tech·
nology, Vol. I, Ch. 11, pp. 616-17, Table 3.1. But the accident from which this result was
derived was not of the sudden excursion type. Rather, it involved a relatively lone
(70-second) power operation in a cooled reactor. In our judgment, the results of certain
"SPERT' excursion tests (also reported in Thompson' and' Beckerly, op: cit. supra, pp.
684-85) are closer to the situation intervenors postulate. In 'these tests, control rods were
forcibly ejected from the reactor system, providing a step increase in the multiplication
constant (kerr) beyond unity and a ragid, transient super-criticality which resulted in a total
number of fissions of about 5.5 x 10 1 • (See Tr. fol. 912 at p. 6-8). We consider this figure a
more reasonable upper bound on the number of fissions to be'anticipated 'from an excursion
with a slightly enriched U0 2 fuel system such as the one at Diablo Canyon.
Intervenors c~mplain that differences between the tested sy~tem and the' Diablo fuel
make it inappropriate to use SPERT data. According to staff witness; however, these tests
provide the best experimental or analytical information available an'd,ln fact, are as close to
a representation of the poorly specified "sabotage criticality" as one might hope to achieve.
(Tr. 1149-50). The key determining parameters in the SPERT tests are similar to those
present at the Diablo Canyon facility, i.e., low enriched U02 fuel and a water moderator.
Differences between the test fuel and the Diablo fuel such as fuel pin size, spacing, and type
of cladding material, would have little effect on the total fission yield. We therefore agree
with the staff that, on this issue, Dr. Brunot's figures are conservative.
34 See fn. 31, supra.
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dosages essentially to the greater amount of undecayed fission products which
would have accumulated in and would be released from the spent fuel because of
its extended use, while the new fuel would have experienced but a brief state of
criticality and accumulated correspondingly fewer such fission products. Dr.
Brunot supported his testimony with references to experimental data, inter alia,
the '~SPERT" analysis. (Tr. fol. 912 at 6·8, 950·51).
As before, intervenors' objections are not based on any contrary evidence of
their own. They simply disagree with Dr. Brunot's conclusions. Much of their
argument on this point is directed at disputing that the experimental results of
the SPERT tests are appropriate for Diablo fuel, a contention which we rejected
earlier. See fn. 33, supra. Intervenors again complain that Dr. Brunot limited his
testimony to evaluating a criticality of a transient nature and made "no effort
* * * to ascertain or even suggest the consequences of a criticality occurring in a
bound and restrained fuel assembly bundle." (Br. p. 4.) The short answer to this
complaint was given earlier; such restraints could not effectively prolong any
critical event. See fn. 27, supra.
What intervenors apparently have not appreciated is that the most effective
retardant of fission products is the U0 2 fuel itself. Even when a reactor is
operated at its rated pov.:er-and the high temperatures there developed enhance'
the diffusion of the individual atoms of the various fission products from the·
ceramic fuel pellets-only a small fraction of the radioisotopes created by the
fission process ever diffuses out of the fuel. (Tr. fol. 912 at 8, Tr. 1205, FSAR
11.1·2. and 3). A fortiori, under conditions of "excursive criticality" such as
those likely to be associated with the hypothetical acts of sabotage postulated
by intervenors (assuming any criticality at all), or' for that matter under the
extended period of criticality at a steady state, lower power, low temperature
operation of intervenors' alternate hypothesis, an even smaller fraction of those
fission products would escape. (Tr. 1204-05). We therefore accept as reasonable
Dr. Brunot's values regarding the rate of isotopic release in the event of an
excursion incident with new fuel.
' "
, (e) Lastly, intervenors challenge Dr. Brunot's computation of that fraction
of the fission products which, though released from the nuclear fuel, necessarily
could not affect the public because absorbed by the water moderator, trapped in
the fuel building and its ftlter system or diluted by atmospheric dispersion.
Intervenors do not deny that some portion of those fission products will be thus
neutralized. Rather, they claim that Dr. Brunot's computation of that fraction
rests on faulty premises; In particular, intervenors contend that he unjustifiably
assumed that the saboteurs would necessarily create any criticality incident in
the fuel pool under 23 feet of water and would not be able to shut down the
ftlter system. They also claim there to be no foundation for Dr. Brunot's use of a
reduction factor for atmospheric dilution and downwind decay six times greater
than that applicable to the spent fuel accident analyzed in the FSAR.

827

Those criticisms are not well founded. First, for reasons previously explained, the presence of water is indisputably necessary to achieve criticality.35
But water also absorbs fission products. The Board below found that the only
possibility (and this more theoretical than practical) remotely "credible" of
saboteurs forming a critical mass with the stored fuel required them to make use
of the 40 foot deep fuel storage poo1.36 Even assuming that saboteurs were able
to establish criticality by reassembling fuel elements atop the pool storage racks,
the rack tops are 23 feet under water (Tr. 1060), the figure used by Dr. Brunot
in his calculations.
Second, it is simply incorrect that Dr. Brunot assumed that the fuel building
nIter system would be operating; the record reflects that he also made allowance
for the possibility that it might fail. (See. Tr. fol. 912 at p. 9). Finally, the
reason the reduction factor for atmospheric dilution and downward decay is
greater in the case of an incident with new (unused) fuel than with spent (used)
fuel lies in the nature of the fission products coupled with each. As explained
. earlier, a much larger proportion of fission products having short half-lives are
associated with the former than with the latter. A portion of those short-lived
products naturally decays during the time required for them to travel downwind
from their point of release into the atmosphere to the site boundary. (See p.
824, supra, and Tr. 1149).
Moreover, even were this reduction factor assumed to be identical in the
case of both new and spent fuel, it would hold no significance for this case. The
potential public exposure to radiation at the site boundary as a result of a
criticality incident with new fuel would still be less by a factor of 100 than that
calculated in the FSAR for the [Spent] Fuel Handling Accident. Such exposures
fall well within the Commission's safety guidelines.37

m
We cannot close this opinion without at least a brief comment on the
licensing Board's handling of hypothetical questions. The Board permitted the
intervenors, over timely objections, to pose hypothetical questions to applicant
and staff witnesses which assumed facts unsupported by evidence, if not
contrary to it.38 We agree that the appropriateness of a hypothetical question is
, 5 See p. 819, supra, and Tr. 857. 857.
"Order of December 23, 1975, p. 9. The expert witnesses considered all the other
hypotheses suggested by intervenors (including the one that saboteurs might transport the
fuel elements to the ocean) as "incredible." (See e.g., Tr. 904). No contrary evidence was
offered by intervenors. Given the great weight of the individual fuel assemblies and the
consequent need to mane'uver them by crane, we can not fault the Board's finding in this
respect. See fn. 27, supra.
"See p. 824, supra.
38S ee,e.g., Tr. 916-17A, 1018-25,1070-74.
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a matter largely for the trial board's discretion. But, even recognizing that intervenors were proceeding without counsel, we think the Board below departed too
far from the "general rule * * * that a hypothetical should remain within the
evidence and include only such facts as are supported by the evidence or which
the evidence tends to prove." Grand Island Grain Co. v. Roush Mobile Home
Sales, Inc., 391 F. 2d 35,41 (8th Cir. 1968) (Blackmun, J.). Such departures are
at best unfair and at worst lead to a misleading and unsatisfactory record.
Accordingly, they should be avoided. Assuming that the Board erred in this
respect, the errors were in intervenors' favor and, given our disposition of the
case, were harmless.

For the reasons developed in the foregoing opinion, the decision of the
Licensing Board is affirmed.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E. Du Flo
Secretary to the Appeal Board
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ALAB-335

ATOMIC SAFETY AND LICENSING APPEAL BOARD,

Michael C. Farrar, Chairman
Richard S. Salzman
Dr. W. Reed Johnson

In the Matter of

Docket No. 50-389

FLORIDA POWER & LIGHT COMPANY
(St. Lucie Nuclear Power Plant,
Unit No.2)
, Upon appeal by intervenors from the Licensing Board's partial initial decisions (LBP-75-5 and LBP-75-25) making environmental and site suitability fmdings requisite to the issuance of a limited work authorization (LWA), the Appeal
Board rules that (1) the Licensing Board correctly decided that the site complies
with the Commission's siting criteria; (2) in light of the staffs post-argument
disclosures regarding the method by which it evaluated alternative sites, the
record does not support the Board's summary rejection of the intervenors'
contention concerning the adequacy of such evaluation; and (3) all other exceptions raised by intervenors are without merit. Upon appeal by applicant from
construction-permit condition imposed upon it, the Appeal Board rules that the
Licensing Board did not adequately justify that condition and, hence, vacates
the condition, leaving it open to the Licensing Board to reinstate the condition
and articulate its reasons for doing so.
Partial initial decision affirmed in part and reversed in part; matter remanded to the Licensing Board. Pending the decision on remand, outstanding
LWA permitted to remain in effect.
RULES OF PRACTICE: BRIEFS
Exceptions'may be grouped into categories for the purpose of briefing.
EXCLUSION AREA: SIZE
LOW POPULATION ZONE: SIZE,
Under 10 CFR Part 100, the smaller an exclusion area and a low population
zone are drawn, the greater the efficacy of the safety devices built into the plant
must be in order to retain post-accident radiation dosages below the guideline
levels.
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LWA: STATUS PENDING PROCEEDINGS ON REMAND.
Pending resolution of remanded questions, an LWA may remain in effect in
circumstances where little consequential environmental damage will occur.
RULES OF PRACTICE: OPPORTUNIlY FOR PARTIES TO ADDRESS
FACTUAL ISSUES RAISED BEFORE APPEAL BOARD
Where factual disclosures to Appeal Board reveal a need for further development of the evidentiary record of a proceeding, all parties are entitled to have an
opportunity to test such facts and to participate fully in the resolution of the
issues involved. .
TECHNICAL ISSUES DISCUSSED: Consideration of alternative sites.
Messrs. Harold F. Reis, Washington, D.C., and Norman A.
Coli, Miami, Florida (with whom Mr. Anthony J. Gambardella, Jr., Washington, D.C., was on the briefs), for the applicant, Florida Power & I1ght Company.
Mr. Martin Harold Hodder, Miami, Florida, pro se and as
counsel for Rowena E. Roberts, et al., intervenors.
Mr. James R. Tourtellotte (with whom Messrs. Perry B.
Seiffert and Edward Ketchen were on the briefs) for the
Nuclear Regulatory Commission Staff.

DECISION
June 29, 1976
In this construction permit proceeding, the Licensing Board has made envi~
ronmental and site suitability findings entitling the applicant Florida Power &
I1ght Company to begin work of a limited nature on a second nuclear unit at its
St. Lucie site on Florida's east coast.l Although the applicant has taken exception to one narrow aspect of the decision below,2 the principal questions before
us on appeal have been raised by the intervenors. 'Our primary concern is with
two of the several basic claims which underlie the 45 exceptions which they
J LBP-75-5, 1 NRC 101 (1975), as supplemented LBP-75-25, 1 NRC 463 (1975). As we
understand it, the applicant has just this month begun to put its limited work authorization
to use; prior to that ·time ifhad been awaiting receipt of necessary approvals from the
appropriate State authorities.
2 See Part V. infra.
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ftled: 3 (1) that, contrary to the Board's findings, the size of the population
surrounding the site-which is on Hutchinson Island Just south of Fort Pierce-is
likely to exceed the Commission's limitations; and (2) that the Board below
should not have summarily rejected their contention, which was premised on the
requirements of the National Environmental Policy Act, that inadequate con·
sideration had been given to alternative sites for the plant.
At the oral argument on the appeals, we pursued both questions at some
length. Several days later, staff counsel advised us by letter that, contrary to
suggestions made earlier, "only one specific alternative site was considered" by
the staff in the course of its review of the application and that the precise
location of even that site was unknown to it.4 This disclosure led us first to call
upon the staff for a fuller explanation of the process it had followed in con·
sidering alternative sites and then to give all parties the opportunity to brief us
on what steps we should take in light of those disclosures.
As we explain in Part I of this opinion, the Board below correctly decided
that the St. Lucie site did not run afoul of relevant Commission standards
concerning nearby population. This conclusion does not end the inquirY, how·
ever, for it does not rule out the possibility that there exists some better site,
population and all other factors considered. On this score, we conclude. that it
would be inappropriate to attempt to pass now upon the merits of the method
by which the staff approached the question of alternative sites. For, as we
discuss in Part II, we are convinced that not until the matter came before us was
there a fair disclosure of just what that method entailed. In other words, both
the Board below and the intervenors were kept in the dark on this subject; this
being so, the record below cannot support the Board's summary rejection of the

3 The intervenors referred in their briefs to only 28 of their 4S exceptions. Because one of
those briefed involved a threshold procedural matter, we disposed of it at an earlier stage of
this proceeding. See ALAB·274, 1 NRC 497 (1975). The remainder were grouped into eight
categories for purposes of briefing, as it is quite proper to do. See Long Island Lighting
Company (Shoreham Station), ALAB·156, 6 AEC 831, 832 (1973). Other than the two
points referred to above, none of the intervenors' arguments warrants more than cursory
mention here. See Part III, infra.
Some of the seventeen exceptions not specifically referred to in the intervenors' brief are
implicitly encompassed within the arguments they presented there. While we are free to
disregard the remainder. which were entirely unbriefed (see Northern Indiana Public Service
Company (Bailly Nuclear·l), ALAB·207, 7 AEC 957 (1974)), we have nonetheless ex·
amined them. Nothing in them suggests to us a need to look further. See ALAB·156, supra, 6
AEC at 833, fn. 10.
4 Staff counsel, Mr. Tourtellotte, exhibited highly commendable candor in submitting
this unsolicited letter. In light of our disposition of the altemate-site issue, we believe it
appropriate to note that the staff was not represented by Mr. Tourtellotte when it filed its
papers with the Licensing Board in connection with the motion for summary disposition.
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intervenors' contention challenging the adequacy of the consideration given by
the staff to alternative sites. The intervenors must be afforded a renewed opportunity to demonstrate to the licensing Board, if they can, that the methods
the staff used or the conclusions it reached-as revealed by the staffs postargument disclosures-are invalid. Because none of the intervenors' other exceptions has merit (see Part III, infra), and for the reasons which we set forth in Part
IV, the outstanding limited work authorization may remain in effect in the
interim.

I. COMPLIANCE WITH POPULATION STANDARDS
A considerable portion of the hearing below involved the presentation of
the differing views of each party concerning anticipated population growth in
the territory surrounding the reactor. On appeal, the intervenors press their
claim that the site does not comport in this respect with the standards estab,lished by the Commission's siting criteria (10 C.F.R. Part 100).
We have discussed the nature and application of those standards in considerable detail in other opinions.s It suffices to note here that those standards
call for the creation of an "exclusion area" and a "low population zone" around
a reactor. The applicant must control the territory within the exclusion area. It
need not have such control over the low popUlation zone, but there must be a
sufficiently small number of people in that zone to assure that steps for their
protection (such as evacuation) can readily be taken in the event of an emergency. Equally important, the plant must be designed so that in the event of an
accident, radiation dosages at the respective zone perimeters will not exceed
certain levels. What this means (all other things being equal) is that the smaller
these two areas are drawn, the greater the efficacy of the safety devices built
into the plant must be in order to retain post-accident radiation dosages below
the guideline levels.6
The population standards contain the additional requirement that no
''population center" larger than 25,000 persons may be closer to the reactor
than one and one-third times the distance from the reactor to the outer
boundary of the low popUlation zone. If that requirement is not met, however, a
proposed reactor does not necessarily have to be relocated nor an existing one
abandoned. Instead, a smaller low population zone may be selected so long as
the plant has the capability, or can be redesigned, to limit further the potential
radiation dosages that could be encountered at the boundry ofthat zone.'
5 See Southern California Edison Co. (San Onofre Units 2 and 3), ALAB-248, 8 AEC
957,958-66 (1974); and ALAB-268, 1 NRC 383 (1975); see also Northern Indiana Public
Service Co. v. Walton League, 423 U.S. 12 (1975).
6 See ALAB-268 (supra fn. 5), 1 NRC at 404-06
?Id. at 406.
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The intervenors' arguments, as well as the evidence adduced below, had as
their starting point the applicant's proposal that the low population zone would .
have a five-mile radius. As it had the authority to do, however, the Ucensing
Board imposed a condition upon the applicant which had the effect of requiring
it to utilize only a one-mile low population zone. 8 This had a most significant
effect, for the controversy below was concerned almost exclusively with population growth at greater distances. In contrast to the land area lying between one
and five miles from the plant, virtually all the land within a one-mile radius of
the reactor is owned by the applicant. Accordingly, there is no longer any room
for an argument that the population within the low popUlation zone may
become too large to permit protective steps, such as evacuation, to be taken in
the event of an accident. Nor is there any evidence that projected nearby
"population centers" will come too close, Le., to within one and a third miles of
the reactor.
In short, owing to the change in the size of the low population zone, we can
readily affirm the licensing Board's holding that the site complies in all respects
with the Commission's siting criteria.9 That does not, however, end all debate
concerning whether the site is an appropriate one. There remains for consideration the intervenors' claim that, notwithstanding that the site meets applicable
criteria, a better alternative site may be available. We consider this claim in the
next portion of this opinion.

II. THE ALTERNATIVE SITE CONTENTION
A. BACKGROUND
1. As it was required to do, the applicant med an "Environmental Report"
in support of its construction permit application (App. Ex. 4A). That report
dealt at one point (Section 9.2) with alternative forms of generating capacity,
and included there a discussion of "alternative plant site considerations" (p.
9.2-2). In the course of that discussion, certain general characteristics of,both
coastal and iIJIand sites were set forth (p' 9.2-2a). At that point, the report
'The Board required the applicant to employ additional engineered safety features
sufficient to assure that post-accident radiation dosages at a distance of only one mile would
be within the limits specified for the LPZ boundary. See 1 NRC at 128 ('1162), 137-38
('1183), and 157 ('11126(3».
9 At oral argument before us, the intervenors expressed some doubt over whether the
applicant would conform the plant design to the new requirement. See App. Bd. Tr. 42-43.
We note that it was the applicant which first suggested this approach. Quite apart from that
fact, however, the intervenors are mistaken if they believe the Board's ruling was merely
hortatorY. To the contrary, it is binding on the applicant, which must now conform to the
condition expressly imposed upon its construction permit if it wishes eventually to obtain
an operating license. The applicant recognizes as much. See App. Bd. Tr. 63.
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referred specifically to two inland sites, suitable for either fossil or nuclearfueled plants, on which the applicant intended to. build fossil units (ibid.). It
then explained in brief fashion why the applican( had chosen not to locate the
proposed nuclear unit at either of those locations (ibid.).
The report went on in its next section (93) to compare the st. Lucie site
with "another coastal site located within a 40 mile radius near West Palm Beach"
(p. 9.3-1). The site was not otherwise identified except insofar as it was said to
be "also an off-shore island .which is typical of coastal sites along the east coast
of Florida" (ibid.) and to be approximately ten miles north of the Riviera Beach
population center (p. 9.3-2). A comparison of the two sites followed (pp.
9.3-1-9.3-3).
The staffs Final Environmental Statement (FES) , issued in May, 1974,
contained an even more abbreviated discussion of alternative sites (Section
9.1.2). In that connection, the follOWing appeared (p. 9-2):
A comparison of the St. Lucie site to another coastal site is presented in
Table 9.1. This alternate site can be defined as a typical east coast site,
although the specific example used was located within a 40 mile radius of
West Palm Beach.lo
The text went on to include a summary of the comparison appearing in Table
9.1 and to present a very short discussion of the evaluation of inland sites. No
further facts relating to alternative sites were presented in the FES.
2. One of the contentions which the Licensing Board originally permitted
the intervenors to place in controversy was the following (numbered 1.6(b 11
Whether the Staffs Final Environmental Statement has sufficiently considered alternatives to the proposed action including * * * alternative sites
especially sparsely popUlation areas such as Southwest Florida * * *.

»:

After this contention going to the adequacy of the FES was admitted as an issue,
the intervenors sought to discover information from the applicant concerning
the site selection process it had gone through and the consideration it had given
to· alternative sites. Upon receipt of the applicant's responses to their inter-

10 As may be seen, the staff carelessly characterized the location of the "specific
example" to which it referred. The applicant had said that the alternative site was located
"within a 40 mile radius", meaning within 40 miles of the plant, on the coast "near" West
Palm Beach. That description, coupled with the information giving the approximate distance
of the site from Riviera Beach, limited the location of the site to a relatively small area. The
staff, however, stated that the alternative site was located "within a 40-mile radius of West
Palm Beach" (emphasis added). That statement carries an entirely different, and much less
precise, suggestion as to where the alternative site might be located.
I I See Prehearing Conference Order, July 12, 1974 (Appendix A to Partial Initial
Decision).

835

rogatories, the intervenors complained that the responses were "unsatisfactory"
in that some of them were "incomplete and evasive". For that reason, the
intervenors sought to compel further discovery; in particular they expressed the
wish to learn "the exact physical location " of any alternative sites that had been
considered by the applicant. 12 The Licensing Board rejected their complaint,
expressing the view that, while in some respects further information might
appropriately be furnished, in large measure the responses were "sufficient".13
3. On September 10, 1974, before the Board issued its ruling on the discovery dispute, the applicant moved for summary disposition of the alternativesite contention. Among the material facts about which it claimed there was no
dispute were the following: (a) "the Final Environmental Statement considers
matters raised by Contention 1.6 in Sections 9.1 and 9.2;" (b) "alternative sites
have been considered;" (c) "by locating St. Lucie Unit No. II at the existing st.
Lucie site, there will be less environmental impact, less site development and
transmission costs, and much less land committed to power plant site use;" and
(d) "the St. Lucie site is a more satisfactory location than a site in a sparsely
populated area such as Southwest Florida" .14
The staff supported the applicant's motion, asserting that it "ha[d] considered, and the Staff's Final Environmental Statement (FES) reflects, consideration of alternative sites which include any in Southwest Florida although the
FES does not so state explicitly".1S In furtherance of this assertion, the staff
wished to have added to the applicant's list of undisputed material facts the
following: (a) "alternative sites have been considered in the Staff's FES;" and
(b) "the FES considers inland and coastal sites, which include any in Southwest
Florida, although the FES does not so state" .16
In support of its claim, the staff supplied an affidavit prepared on September 17, 1974 by John R. Young, the head of the staff's team of consultants who
had evaluated alternative sites. He indicated (pp. 2-3) that:
Alternative sites were evaluated by the staff and the results summarized in
Section 9.1.2 of the FES. The approach used in that evaluation was a
general evaluation of sites throughout the southern and eastern parts of
Florida (ie., the Applicant's service area). Specifically, the analysis was
based on coastal and inland sites, which are the only two types of sites
available in those parts of Florida. This analysis applies to the southwest
part of Florida, although not so stated in the FES. The site analysis was
I 2 See "Motion to * * * Compel Discovery". August 30.1974. p. 4. The intervenors did
not press any similar discovery requests against the staff.
13 See "Order on Intervenor's Motion * * *... September 24. 1974. p. 3.
14 See "Statement of Material Facts * * *". and the accompanying "Affidavit of C. D.
Henderson Relating to Contention 1.6(b)".
I 5 Staff response. September 17. 1974. pp.4-S.
16 "Stafrs Proposed Additions * * *". September 17.1974. p.2.
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based on all normal power plant siting criteria, as illustrated by Table 9.1 of
the FES, and showed that construction at the St. Lucie site is more desirable
than construction at any other site because of lower costs and comparable
or lower environmental impacts.
The intervenors opposed summary disposition of their contention. In doing
so, they pressed their claim (which the Board below had not yet passed upon,
see pp. 835·836, supra) that "the responses by the Applicant to their discovery
attempts to ascertain alternative sites has been non·responsive, evasive and in·
complete" .17
In ruling on September 25, .1974 on the motions for summary disposition,
the Licensing Board accepted the staffs supplemental statement of material
facts relating to contention 1.6(b) and held simply that the intervenors' response
was "not persuasive". Order, p. 4. On that basis, it granted the applicant's
request and summarily dismissed the intervenors' alternative site contention ..
4. The intervenors took the matter up with us on appeal. IS In support of
their claim that the Board below had erred in granting summary disposition of
their contention, they made the following argument: 19
Originally Intervenors had planned to present their case on alternative sites
through cross examination and discovery since only the applicant possessed
this knowledge. But, Intervenors had difficulty with the Applicant in their
effort to discover the number, locale, and identification of alterantive sites.
The FES indicated the NRC Staff did not even know the identity of the
single alternative site they list as having been considered in the FES Sec.
9.1.2 Table 9.1, which Intervenors regard as a serious omission by the Staff.
As noted at the outset of this opinion, we questioned staff counsel closely
at the oral argument concerning the alternative site matter. After the argument,
staff counsel made further inquiry into that subject and discovered the following
information which was promptly passed on to us:
oil oil oil only one specific alternative site was considered in making the cost·
benefit balance. That site is the one mentioned in the FES, Table 9:1. The
exact identify of the site was unknown to the Staff at the time its cost·
benefit balance was made because Applicant believed its location should not
I '''Intervenor's Argument· • .",. September 17, 1974 p. 1. More particularly, they
there asserted: "In their response to interrogatories #61 of Intervenors, Applicant has
designated the Flagler and Salerno Beach sites as the only alternative nuclear plant sites
considered. Yet, when one reads the E.R. [sic; probably should be "FES"] for Unit 2 there
is reference to an unidentified coastal site within 40 miles radius of West Palm Beach (which
Intervenors suspect may be the one known as Riviera Beach site) and no mention of other
alternative sites".
I sTIle point was raised directly by exceptions 7 and 18. In briefing those exceptions, the
intervenors also touched on other exceptions dealing with the question of alternatives.
I '''Intervenors Briefs on Exceptions 2-45 • • .," p.I 0
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be disclosed for proprietary reasons. ~e infonnation used by Staff in
making its analysis was provided by the Applicant. The Staff considered no
other alternative sites.
The Staff used this approach because it believed that no alternative site
could be found in this general service area which would be more cost beneficial. The reason for this approach is that the primary site preparation work
for St. Lucie Unit 2 was done simultaneously with the site preparation work
done for St. Lucie Unit 1. Because this work had already been done and
because of the already existing environmental impact of St. Lucie Unit 1,
the Staff was of the opinion that no better alternative site could be found in
this general service area.
October 20, 1975 letter from staff counsel to the members of this Board, pp.

1_2.20 ,
Upon receipt of the staff letter, we called for a further explanation of the
matters adverted to therein (see our order of,October 23, 1975). In essence, we
were seeking information as to precisely what steps the staff had followed in
evaluating the alternatives to the st. Lucie site and where (if anywhere) that
infonnation was reflected in the record before the Ucensing Board.
The staffs response was a lengthy one, consisting of a twelve-page affidavit
(dated November 10, 1975) and an' accompanying legal memorandum. The
affidavit, like the one that had been submitted to the Licensing Board, was
prepared by John R. Young. It would lengthen this opiniori unduly to recite
here extensive portions of the affidavit itself. Instead, we can draw upon the
characterizations of it which the staff put forward in the accompanying
memorandum. '
In essence, the alternative site analysis was based on a "best possible case
approach". That is, the staff examined no specific alternative site, not even the
one referred to in the applicant's environmental report. Instead, the evaluation
was based upon "a composite of characteristics which would typify the best
alternative coastal site".21 A similar procedure was followed in evaluating the
2 0 Although the staff might not have been able at the time it prepared the FES to
ascertain the metes and bounds of the alternative site, it does appear that it could have
roughly approximated its location by using the information the applicant did give it. See fn.
10, supra; but see dessenting opinion, infra, fn. 6 and accompanying text.
2 I As the st.lffs earlier- letter to us had disclosed, the reason for this was that the staff
believed no alternative site could be found in the applicant's service area which would be
more cost beneficial than the St. Lucie 2 site. This approach had been suggested by the
applicant when, in commenting upon the staffs draft environmental statement, it urged that
the staff emphasize in the FES the alleged "overwhelming advantages" the St. Lucie site
had over any alternative. See FES, pp. A46-A47. Although the staff papers now before us
reveal that it perhaps did operate under that principle, the FES did not indicate that it did
so (see pp. 839·840, infra).
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alternative of an inland site.
The staff went on to claim that these procedures indeed were reflected in
the record below. Specifically, it said that it had been Mr. Young's "intention"
that pages 9-2 to 94 of the FES, as well as the affidavit he had submitted to the
Ucensing Board in support of the motion for summary judgment, were to have
reflected "the total evaluating processes described in" the November 10,1975
affidavit submitted to us.
After reviewing the staffs response, we asked all parties to brief us on its
significance (see our order of November 28, 1975). In doing so, we posed a
number of questions which we wished to have addressed. In substance, these
questions were (1) whether NEPA permitted the use of the technique the staff
said it had employed;'(2) whether the record supported the staffs view that the
characteristics it had put forward as representing the "best possible"
hypothetical alternative site· indeed accurately portrayed conditions in the
regions under study; (3) whether the other parties had been given fair notice of
the technique being utilized by the staff, "so that they could have the opportunity to challenge the underlying facts relied on or ultimate conclusions
reached;" and (4) what remedy would be appropriate if we decided the
Ucensing Board's decision could not be affumed. '
Each of the parties duly filed responsive briefs with us. As part of its
response, the staff submitted five more affidavits from the members of its site
evaluation team (including another from Mr. Young, this one dated December
19, 1975) for the purpose of providing more information describing the nature
of the technique they had used.

B. RESOLUTION
The staff may be justified in claiming that its method of alternative site
evaluation comported with NEPA in principle, accurately assessed the facts in
this case, and resulted in a valid conclusion. But the outpouring of facts and
methodology in ,its post-argUment affidavits has not yet been tested. Nor have
the several affiants been required to defend against possible challenges to their
approach. We therefore find it inappropriate to pass upon the merits of the
staffs alternative site evaluation. All we can decide at this juncture is that the
intervenors had no.fair opportunity to contest the matter_
Our holding rests on an elementary ground: the staffs post-argument version of the procedure it followed is not fairly reflected in the record below,
upon which the Ucensing Board summarily disposed of the alternative site
contention. Had that information been fairly presented to the Licensing Board,
the intervenors' failure to respond substantively to the motion for summary
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disposition (by way of countering affidavits disputing the effectiveness or·
accuracy of the staffs procedures or through some other method) might have
justified the Licensing Board's summary handling of the alternative site conten·
tion. But the Board's rejection of this contention was premised on its unwitting
acceptance of an incomplete-and to a marked degree misleading-explanation of
what,was involved.
We need not belabor the point. As our recitation makes clear (pp.
835,836·837, supra), the discussion of alternative sites which the staff supplied
to the Board was quite abbreviated. Its cursory and uninformative character
stands out all the more when compared to the materials submitted recently. A
fair examination of the record before the Board below does not disclose even in
broad outline the manner in which the staff now says it proceeded. The post·
argument papers reveal for the first time the "hypothetical site" approach the
staff utilized in its alternative site evaluation. The differences are pervasive; the
most obvious particular instance involves the staff reference in the FES to the
"specific example used" in drawing a comparison between the St. Lucie site and
"another coastal site". This manifestly indicates-contrary to fact-that the staff
had reveiwed and rejected at least one other actual site on Florida's east
coast. 21 a Approval may not be given to an FES which treats in such a cavalier
and misleading fashion one of the most important questions which NEPA reo
quires to be considered.22 The intervenors' contention challenging the staffs
action in this area should have been allowed to stand until the staff was able,
either by way of uncontroverted affidavits or at a hearing, to explain precisely
what it did and to establish that its approach was legitimate.
In short, we are compelled to the conclusion that neither the FES nor any
other relevant documents filed with the Board below set out the process that the
staff had followed with anything approaching sufficient clarity to permit the
result the staff advocated to be put summarily beyond challenge.23 Only after a
full explanation was forthcoming could the intervenors be held accountable for
failing to counter a motion for summary disposition of this issue.
We therefore have no choice but to reinstate the alternative·site contention
2 I 3Indeed, the staff told the Board it had evaluated sites "throughout the southern and
eastern parts of Florida" (see p. 836, supra).
2 21lie nature of the treatment the FES gave to the question of alternative sites stands in
marked contrast to the specificity and attention to detail employed, for example, in its
discussion of the terrestial and aquatic biota found in the region. See FES pp. 2·25, 2·27.
and 2·28-2·34. We remain puzzled, as we have expressed ourselves to be in the past, by the
tendency of the authors of environmental statements to pay excessive attention to minutiae
while glossing over the most important subjects.
2 3 A~ noted above (po 839, supra), Mr. Young expressed the view that it was his
"intention" that the materials before the Licensing Board "reflect the total evaluating
processes" now put forward. That intention was not effectuated.
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· and call for whatever further proceedings are necessary to resolve that contention on its merits, either by summary process (if the facts the staff has put
forward remain uncontroverted) or after a hearing. In either case, the parties
shall brief-and the Board below decide-whether the stafPs technique satisfied
NEPA.24
Notwithstanding that the parties have' asked us to do so, there exists no
reason why we should conduct such additional proceedings ourselves. In any
event, the congestion of our own docket precludes us from taking on such an
assignment. Accordingly, we decline the stafPs and applicant's invitations to
pre-empt the Licensing Board's role. Instead, following the ordinary course, we
are remanding the matter to the Licensing Board for its consideration. It goes
without saying that the intervenors are entitled to participate fully in any proceedings to resolve the issues involved, and that it is for the Board below to
determine what procedures are appropriate.
Ill. INTERVENORS' OTHER EXCEPTIONS

We have considered all the other exceptions briefed by the intervenors and
have found nothing in them which would cause us to disturb the Licensing
Board's decision. In nearly all instances, the reasons that Board gave for taking
the challenged action are adequate in themselves to demonstrate that there is no
substance to the points raised by the intervenors.25 Nothing would be added

24(n' this connection, we might note that there is no substance to the stafrs argument
that the court of appeals which reviewed the Commission's McGuire decisions "found that
the AEC's consideration of the alternative sites" in that case, which the staff claims to have
involved "fundamentally the same" siting evaluation technique as used here, was "within
the scope of the reasonableness test * * *... See NRC Staff Response, December 19,1975,
p. 7. A reading of the court's decision reveals that the question of alternative sites was
neither in issue before it nor addressed by it. Carolina Environmental Study Group v. United
States, 510 F.2d 796, 800-01 (D.C. Cir. 1975).
2 'We do note that in several instances the rulings under attack were compelled by
principles embodied either in Commission regulations or in Commission or Appeal Board
precedent.
One such instance involved the intervenors' attack upon the Price-Anderson Act. Such a
challenge may not be heard in this forum. Before us, the intervenors attempt to avoid the
force of this principle by arguing (although it is not fairly encompassed within the contention put forward below) that the impact of the Act's limitation of liability should at least be
considered in the NEPA cost-benefit balance. But that balance already takes into account
the consequences of a major accident, as discounted by the low probability of such an
occurrence. Particularly in light of that low probability, the additional fact that victims
might not be fully compensated-i.e., that the loss would not be redistributed among all
members of society-does not alter the balance significantly.
Another instance of a forbidden claim involved the intervenors' amalgamated "financial
(Footnote continued on next page)
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were we to rephrase what the Board below said. 26
IV. INTERIM RELIEF
The question remains as to the status of the outstanding LWA. For now, we
are leaving it in effect. The St. Lucie site is not a virgin one; as the Licensing
Board found, "little additional site preparation" is involved in adding a second
unit27 and thus little consequential environmental damage would occur if the
limited work thus far authorized were permitted to go forward while the open
questions are being resolved. In this circumstance, we fmd it appropriate to leave
the limited work authorization in effect while the Board below undertakes the
additional proceedings which are required. See Southern California Edison Co.
(San Onofre Units 2 and 3), ALAB·212, 7 AEC 986, 996·97 (1974). As we said
there, however, if "at any stage of the proceedings on remand, the Licensing
Board receives evidence which suggests that the public interest would be best
served by an interim suspension * * *, it is fully authorized to order such relief."
ld. at 997.
As we mentioned earlier, the Board below thus far has passed only upon the
questions related to the LWA; it still has before it the applicant's request for a
construction permit. Although the remand which we have directed does not
deprive that Board of the freedom first to decide those matters which are other·
wise before it, the Board is directed not to authorize the issuance of any con·
struction permit until it has passed upon the matter which is the subject of the
remand. The action the Board then takes, both in terms of the existing LWA and
the requested construction permit, will depend upon how it resolves all the
.
questions now before it.

(Footnote continued from previous page)·
qualifications-waste disposal" contention, which the Board below refused to entertain. As
the Commission's regulations required it to do, the Board did take into account the environmental costs of waste storage. 1 NRC at 154, ~ 120. And the fmancial cost of thttplant
.reflects the fee to be charged by the government for such storage. The intervenors did not
claim that the applicant was likely to be financially incapable of paying that fee. Rather,
they claimed that the government should not perform that service at all. Because that claim
was beyond the Board's jurisdiction to consider, no purpose could have been served by
hearing the related assertion that the applicant might lack the fmancial wherewithal to
.
undertake permanent waste storage itself.
HOne matter which the Board below had no occasion to consider deserves brief
mention. The intervenors' exception 45 urges us to rule th'at certain documents relating to
water quality matters should not have been admitted into evidence. While that claim is not
wel1-taken in any event, their failure to object below bars their raising the claim before us.
(The only objection they did make had to do with the relationship of other phases of the
proceeding to the timing of the introduction of the documents. See Tr. 3300-06).
"1 NRC at ISS, ~ 124.
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v. TIlE APPLICANT'S EXCEPTION

,.

. The applicant has appealed from the licensing Board's' imposition of a
requirement that it connect the' nuclear plant to municipal 'sewage treatment
facilities "as. soon as a sewer line on Hutchinson Island is brought within
approximately five miles of the plant"?S The applicant had earlier committed
itself· to such· a connection when a sewer line reached the site. Its objection,
then, goes .to the Board's requirement that it do so when the sewer line is still
five miles distant.· .
Neither in its initial decision nor in its opinion on reconsideration did the
licensing Board make clear precisely what motivated it to include the "five
mile" condition. And our search of the record has revealed nothing which would
lend support to such a requirement. Ordinarily. then, we might Simply grant the
applicant's exception and reverse the licensing Board outright. But, as noted
above, this proceeding must go back to the licensing Board for other purposes.
Since it is :possible ·that the Board ·had sufficient (albeit unstated) reasons for
imposing the condition, we perceive no harm in giving it the latitude to consider
the matter anew, giving each party such opportunity. to be 'heard as is appropriate in the circumstances. Accordingly, we vacate the "five mile" condition
but leave it open to the Licensing Board to reinstate that condition, so long as it
articulates its reasons for 'doing so. We will then be able to determine, if any
subsequent appeal is taken, whether those reasons find support in the record.
,

..

VI. CONCLUSION
. " For the reasons 'stated above, the partial initial decIsion is a/Fumed in part
and reversed in part and the matter is remanded to the. licensing Board for
further proceedings not inconsistent with this opinion.
It is so ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING APPEAL BOARD
Margaret E.' Du Flo
. Secretary to the Appeal Board

,

'

2

'Partial Initial Decision, par. IDS, 1 NRC at 147, as reconsidered, 1 NRC at 465-66.
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Mr. Salzman, dissenting:
In a nutshell, the Final Environmental Statement for this plant represents
that applicant's proposed St. Lucie site had been "compared to another coastal
site" by the staff and that "the specific example used was located within a 40
mile radius of West Palm Beach," but not otherwise identified. F.E.s. §9.1.2. at
p. 9·2 (emphasis supplied). Intervenors' contention that alternative sites had in
fact not been properly considered was thereafter summarily dismissed by the
Board below fn express reliance upon that F.E.s. representation. l Limited work
'
authorizations were later granted to the applicant.
When asked at oral argument on appeal to identify the "specific example"
of an alternative site referred to in the F .E.S., staff counsel could not do SO.2
This inability was eventually cleared up post-argument, when the staff acknowledged on November 10, 1975, that it had never used any "specific example" of
an actual alternate site for comparison purposes.3 Rather, it disclosed that a
completely different procedure had been followed, one which did not compare
the St. Lucie site to other points in Florida at all, but rather made that "comparison" with "composite"~i.e., hypothetical-sites.4 As the majority's opinion'
renders all too clear; the staffs use of this interesting technique had never been
revealed to the Licensing Board-much less to intervenors.
Moreover,the applicant actually did evaluate other property on the Florida
east coast as a possible substitute for the St. Lucie site, but withheld the specific
location of that alternative from the staff. The latter did not press for its disclosure, although admittedly "the exact identity of the site was unknown to the
staff at the time its cost-benefit balance was made."s Papers ftled with us postI This is conflII11ed by paragraphs 5 and 116 of the Licensing Board's initial decision, 1
NRC at 103 and 152, fn, 349.
.
2 See pp. 837-838,'supra.
3 See pp. 838-839, supra.
4 'The geographical locations used for the site analyses were general locations rather than
locations which could be identified by coordinates on a map," Affidavit of Mr. John R.
Young, dated November 10, 1975, p. 2, appended to the "NRC Staff's Response, etc.,
ConCerning Site Selections," dated November 14, 1975.
5 Staff Counsel's letter to Appeal Board dated October 20, 1975. See pp. 837-838, supra.
'Affidavits attached to the applicant's Supplemental Memorandum of December 19,
1975 reveal that applicant's alternative site was on the Florida mainland, about a mile and a
half south of Jupiter Inlet which is at the southern end of Jupiter Island. On the basis of
maps and affidavits supplied by the staff, it seems that the staff assumed the applicant's
alternate site to have been on Jupiter Island itself, toward its northern end. The distance
between those points is roughly comparable to that between Alexandria, Virginia and
Bethesda, Maryland. The applicant's suggestion (Supplemental Memorandum, p. 11) that
the ''few miles' difference between the two sites is insignificant," does not tell the whole
story. Among other things, a facility on Jupiter Island itself might intrude not only on a
state park, but on extensive residential and resort developments, unfavorable characteristics
not shared by the alternative site on the mainland actually considered by the applicant.
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argument reveal that, as a result, until recently the staff appears to have labored
under the misconception that applicant's alternate site was a dozen miles up the
Florida coast from its actual situation.6
. None of the foregoing is disputed. The National Environmental Policy Act
requires the staff to consider possible 31ternative locations before approving any
plant site,' and this Commission's regulations' m*e the issuance of a limited
work authorization hinge on the proper completion of that NEPA review.s My
colleagues agree that neither NEPA's mandates nor the Commission's regulations
could be satisfied by "an FES which treats in such a cavalier and misleading
fashion one of the most important questions NEPA requires to be considered;"
and are ordering the cause remanded for further proceedings because "the inter·
venors have had no fair opportunity to contest the matter." Supra, pp. 839·840.
Nonetheless, though grounded on that unfair hearing, the majority allows the
limited work authorizations sanctioned by the Board below to stand. That we
possess authority to leave an LWA undisturbed while ordering a remand I readily
agree;9 whether equity calls for our exercise of that discretion in the exigencies
of this case is another matter entirely. 1 0
The record makes it embarrassingly clear that the staff failed to provide the
licensing Board with that "detailed and careful analysis" of alternatives to the
st. Lucie site which the law requires. National Resources Defense Council v.
Callaway, 524 F.2d 79, 92 (2nd Cir. 1975). The information withheld by the
staff was an essential part of what the courts have characterized as the very
"linchpin of the environmental impact statement." Ibid. Yet the issue of putting
the St. Lucie plant on some alternate site was fairly and timely raised by the
intervenors. It was summarily rejected only because the Board below was led
astray by what my colleagues charitably call "an incomplete-and to a marked
degree misleading-explanation" of what the staff had done in the way of
examining those alternatives. Supra, p. 840. Because it deliberately kept the staff
in ignorance of the actual location of its alternate site, the applicant cannot
escape a measure of responsibility' for the staffs failure to take the requisite

'Northem Indiana Public Service Co. (Bailly Generating Station, Nuclear-I), ALAB-222,
8 AEC 229, 265 (1974), revened, sub nom. Porter County Chapter v. AEC, SIS F.2d 513
(7th Cir.), revened and remanded, sub nom. Northern Ind. Pub. Servo Co. v. Walton League,
423 U.S. 12 (1975), affirmed, sub nom. Porter County Chapter v. AEC, No. 74·1751 (7th
Cir., Apr. 18, 1976)...
810 C.F.R. §SO.10(3)(1) and (2). See Kansas Gas and Electric Company (Wolf Creek
Unit 1), ALAB-321, NRCI-76/4, 293 (1976), and ALAB-331, NRCI-76/6, 771 (June 8,
1976) (Commission review pending).
9 San Onofre. ALAB-212, supra, and cases cited at 7 AEC 997.
i OSee Wisconsin Eiectric Power Co. (point Beach, Unit 2), ALAB-82, 5 AEC 350,
351-52 (1972); City of New York v. United States, 337 F. Supp. 150, 163-64 (E.n.N.Y.
1972) (three~udge court).
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"hard look" at that alternative. l I Nevertheless, the applicant joined in-nay
initiated-the motion for summary disposition of this issue.
Both parties thus bear responsibility for the circumstances which led the
Board below improperly to dispose of the alternate site issue in their favor. And
neither, is in a position to complain that it would be "inequitable" for us to
direct a return to the status quo ante by lifting the LWAs. I would do so.
Whether we should take that action in this case hinges not on whether "little
consequential environmental damage would occur if the limited work thus far
authorized were permitted to go forward", as my colleagues seem to believe, p.
~2, supra. 12 Rather, it turns on our obligation to preserve the integrity of the
Commission's hearing procedures and its NEPA .processes. We give cause to
doubt the strength of our commitment where, when occasion arises to imple.
ment those policies, we speak-but do not act-forcefully. I therefore respect·
fully note my dissent.
'.

I,

··See Kleppe v. Sie"a Club _ _ U.S. _ _ (Nos. 75·552 and 75·561, decided June
28, 1976, slip opinion p. 17, fn. 21). .
'
• 2 As this Board has ruled within the month, whether an applicant may engage in
construction in advance of an LWA is contingent upon the work to be undertaken having
"so trivial an impact that it can be safely said that no conceivable harm would have been
done to any of the interests sought to be protected by NEPA should the eventual outcome
of this proceeding be a denial of the • • • application.", Wolf Creek, supra, ALAB·331,
p.777; No such finding has been made in this case.
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June 15, 1976
Ii ,'.

, 'The Licensing Board denies petitioner's untimely motion for leave to inter·
vene and request for an antitrust hearing. "
,

••

1

••

RULES OF PRACTICE: NONTIMELY'INTERVENTION PETITIONS
When an untimely intervention petition is flied 'which seeks to raise antitrust
:matters, facto'rs'two, three, and four set forth in Section 2.714(a) do not obtain
if there is no ongoing antitrust 'proceeding., . ,
'
•

:' ,

. I"

,

-" • •

'

.'

• ,f

, " MEMORANDUM AND ORDER
'L

I

'.

~.

1"

',.1

"

'

On March 12,.1976, the ,Kentucky·Indiana Mtmicipal Power Association
(KIMPA) fIled a Motion .for Leave' to File Untullely Petition to InterVene and
'Request for Hearing on the Antitrust Aspects' of tlie Application. On April 7,
1976, Applicant and the NRC Staff fIled their respective answers opposing said
Motion. Thereafter, on May 6, i976, the Board heard oral agruments upon
.KIMPA's Motion. .
.
.
.
.

"

~

I

I. BACKGROUND 1
' .

I

. Pursuant to a Joint Agreement entered into on February 7, 1973 by four
cities' in 'Indiana and' two cities in Kentucky, KIMPA was established for the
purpose of investigating and developing Ii joint power supply for and among the
. municipal utilities of these six cities and such other municipal or public utilities

' .

'

.:

'This background statement is based upon KIMPA's and Applicant's submissions.
inclusive of documents furnished after the 'oral argument, and upon undisputed factual
matters presented by Counsel during the course of the oral arguinent. .
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as might join in such efforts. (As of January 1975, the Indiana cities of Crawfordsville, Ferdinand, Tipton, Washington and Huntingburg, and the Kentucky
cities of Frankfort and Paris, were members of KIMPA). The Attorney General
of Indiana approved the Joint Agreement on March 13, 1973, but noted that
said agreement was subject to the approval of the Public Service Commission of
the State of Indiana to the extent that said Commission had jurisdiction.
Under date of November 18, 1974, KIMPA's president wrote to Applicant
that, on November 14, 1974, its Board of Directors had elected to participate in
the Marble Hill Nuclear Generating Station, Units 1 and 2, as a tenant in common with Applicant and with Northern Indiana Public Service Company
(NJPSCO); that KIMPA was willing, subject to certain conditions, to participate
to the extent of 6.64%; and that, having been previously advised that Applicant
would like to receive a notice of the intent to participate on or before January I,
1975, the instant letter would serve as such official notice. Further, KIMPA's
president advised that the commitment was subject to verification of cost
estimates and other plant specifications provided by Applicant and that, since it
was KIMPA's intention to ,finance its undivided interest through the issuance of
tax-exempt municipal revenue bonds, KIMPA needed adequate lead-time to arrange for the issuance of bonds.
By letter dated January 2,1975, Applicant responded as follows:
"The request of your association on behalf of the Indiana and Kentucky municipalities which it represents for such municipalities to participate in our Marble Hill Generating Station Units 1 and 2 as tenants in
common with us and Northern Indiana Public Service Company is hereby
acknowledged. Subject to clearance of certain legal problems and to you
clearing up the problem delineated in the next paragraph, we shall plan on
your participation to the extent of 6.64% of the plant's gross capability or
about 150,000 kilowatts of power and associated energy.
"Your letter requesting participation was made 'subject to ver'ification
of the cost estimates and other plant speCifications provided by the
Company'. We are at a loss to know what this means as we have furnished to
you or to your engineers all of the cost and engineering data which was
requested. If this means that if later and more accurate'costestimates or
other plant specifications are not acceptable to the municipalities, that they
can pull out of the project, this is not an acceptable condition to us. This
project will take another nine years to complete and during that period
inflation may make our cost estimates at this point'in time look exceedingly
low. You should'realize that, if you want to be a part of this project, you
will have to assume the same risks as we. Clarification of this point is
absolutely necessary before we proceed with the work to put the munici, palities in this project as tenants in common. We must know whether the
municipalities are in or out. Assuming you will clarify this condition to our
satisfaction, I shall outline a suggested procedure for you.
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"In order that an initial draft of the agreement for tenancy in common
-may be.prepared for submittal to you, we need to know the names of each
of the participating municipalities and the exact percentage of participation
. of each, as each participating municipality will have to be a party to and
execute the agreement. Also, for purposes of preparing a draft of a transmission service agreement we need for you to furnish to us the point where
the power from Marble Hill is to be delivered to each municipality and the
'. '. voltage. In the case of those municipalities not connected with our transmission system, please provide the point at the end of our transmission
. system where you want it delivered and the delivery voltage. As Mr. C. W.
Campbell has outlined to you, we will provide transmission service to you at
138 KV or higher at your selected delivery point on the same basis as we are
providing such service to Northern Indiana Public Service Company, i.e., the
lesser of 20% of the cost of the transmission facilities required to make
deliveries or $11.50 per net kilowatt of NIPSCO's share of the capacity of
the generating station. In addition, there will be a transmission service
charge for municipalities wanting delivery at less than 138KV. If any existing transmission line on our system has to be upgraded for delivery to a
municipality, we will undertake to make such upgrading upon the municipality making a nonrefundable contribution in aid of construction equal to
the estimated cost of upgrading such line.
. "So that there may be no misunderstandings between us from the
. beginning, our attorneys have the opinion that you have some legal
problems which you must resolve before we proceed too far with this joint
participation. These problems may limit your ability to finance your part of
the project and I suggest that you have your attorney consult with our Mr.
Campbell on this matter at his earliest convenience. .
"In reply to your request as to the scheduling of payments by the
municipalities to us on the project, I suggest for your consideration the
following formula: Each municipality advance to us (i) 25% of the
estimated cost of its participation on or before July I, 1975, and 50% of the
, estimated cost within 120 days after the date (presently estimated to be
July 1,1977 or as early as July 1,1976) the Atomic Energy Commission (or
its successor) issues a construction license to us. Such advance payments
would be placed in escrow to be withdrawn from time to time by us against
submission to the escrow agent of bills for expenditures. The balance of the
actual cost of each municipality's portion would be paid to us at the date
construction of the units is completed. In the event any municipality, after
making one or more advance payments when due, fails to make further
payments when due, such municipality would only be entitled to participate
in the nuclear units in an amount equal to the relationship its total payments bear to our total investment in the nuclear units associated transmission facilities. This advance payment formula has the advantage of
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having your low'cost of money in the project for a longer peri9d. Ifwe bill
you 'after money is spent or after the project is completed, you would be, in
effect, paying on your portion of the investment our higher cost ofinoney
prior to reimbursing us. It has the advantage to us that, in what appears may
be a tight money marke't for us, we. will not have to raise in the capital
markets the amounts you advance.'
"It is our understanding that each municipality should immediately
prepare and submit to the Atomic Energy Commission Appendix L to CFR
Part 50.
'
''We shall be pleased to meet with you at our headquarters in Plainfield
to discuss preparation of the documents to implement the partiCipation of
each of the municipalities on January 15'or.17, 1975." ,
,

;

In a letter to Applicant dated March 13, 1975, KIMPA advised .that the
Antitrust Division of the Department of Justice had indicated that it had
reached agreement with· Applicant regarding the' conditions which would be
recommended for inclusion in any. construction license and that the letter of
advice would be issued in about two weeks. KIMPA further stated that,since the
Antitrust Divisionha'd indicated that -there' was 'a strong possibility that the
Marble Hill share allocable to KIMPA might be reduced to 5% as opposed to
6.64% originally requested by KIMPA and agreed to by Applicant, it would
appreciate being informed whether Applicant intended to reduce its participa·,
tion to 5% and, if so, why such action was necessary in light of the earlier
agreement. :
By letter dated April 2, 1975, Applicant responded as follows: '
, "This will acknowledge receipt of your letter of March 13 inquiring
about the proposed antitrust conditions that .the Company has agreed may
be imposed in its construction permit for Marble Hill. As you have surmised,
the Justice Department has insisted that participation in Marble Hill remain
open until 'December 1, 1975, to all neighboring entities and neighboring
distribution systems who expressed an interest in such participation prior
to January 1, 1975. Therefore, we have no way of making a final'determina·
tion concerning participation 'by KIMPA arany other requesting entity
, prior to December 1, 1975.
'
, ,
"There are two agreed participants in Marble Hill, the Company and
NIPSCO. Fifteen percent of the capacity of the two units remains available
for participation by third parties. Contrary to the assertions contained in
your letter, the Company. has not agreed that KIMPA will be a participant
, or' that ,KIMPA is entitled to participate to the extent of 6.64%. We
acknowledge 'that KIMPA made a timely request for participation and is
entitled to pursue that request up to December 1, 1975. We believe that the
Company has dealt with KIMPAin good faith, and the Company intends to
continue to do so. In view of the position taken by the Justice Department,
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however, there , can' be no assurance, prior to December 1, 1975, that
'KIMPA will receive the full amount of participation that it has requested.
"The Company remains fully prepared to negotiate and conclude a
contract with KIMPA for participation in Marble Hill; subject to the condition that, KIMPA's participation may be required to be reduced below
6.64% upon review following December 1,1975. We share with you a sense
" :of frustration at being unable to arrive at a deftnitive agreement prior to
that date, but we have no alternative in light of the attitude taken by the
Justice Department.
"While we have referred to KIMPA throughout thiS'ietter as an entity
which can deal with us, this reference includes the members of KIMPA in
the event KIMPA is not in a legal position to participate. To date I have not
received any of the information with respect to KIMPA's legal status that I
suggested you provide at our meeting in my offtce last January 15th. Also,
we have not received any of the informaticin requested in Mr. Barker's
letter; dated January 2, 1975, addressed to Mr. Tinder: It would be most
helpful to us if you would provide all of this information at the earliest
,
), . '
possible date.""
I

,

.. '

On April '28, 1975, the Nuclear Regulatory Commission published in the
Federal Register (40 Fed. Reg. 18511) the Attorney General's advice concerning
the antitrust aspects of the application, for a construction permit for the Marble
'
Hill Nuclear Power Plant. Therein the Attorney General stated:
the course of our antitrust review, the'Department received certain
allegations, 'the 'general import of which was·thatApplica'nt has used its
dominant position in generation and transmission in its service area to
restrain ,the competitive opportunities for smaller systems with respect to
bulk power supply. For its part, Applicant denied these allegations and
denied that its bulk power supply policies and practices have been or are
,inconsistent with the antitrust laws. In order to eliminate any questioris as
to the policies' that ,it intends to follow in the future, Applicant has for.. malized its, policies in 'a Statement of Bulk Power Supply Policies. 2 These
policies are set out in the attachment to the letter of Applicant's president,
r ,.dated March 18, 1975, which is attached hereto.' Applicant had also indi" cated its "willingness tei have 'this Statement incorporated in the license for
Marble Hill Nuclear Generating Station.
'
.

... In

: ~Part VII, Access to Nuc1eor Generation, provided in subparagraph (a) that Applicant
would afford any'neighboring entity or neighboring distribution system that "has made a
request prior to Jan~ary I, 1975 an, opportunity to participate in the ownership" of the
Marbie Hill Nuclear Units.' and provide in subparagraph '(c) that any such entity' or system.
maldng'''a timety request fcir participation must enter into a legally binding and enforceable '
agreement by December 1.1975".
" ' , ' ", ',' "
"
' , '
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"In our opinion, the effectuation of these bulk power supply policies
would moot all relevant issues as to which allegations of anticompetitive
conduct on the part of Applicant were made to the Department. The
implementation of these policies should provide competitors of Applicant
with reasonable opportunities to maintain and further develop competitive
sources of bulk power supply. Since the Company is agreeable to having the
Commission include this Statement of Bulk Power Supply Policies as condi·
tions to the license, and since we believe the Company has already taken
steps to implement these policies, we conclude that an antitrust hearing will
not be necessary with respect to the instant application, if the Commission
issues a license so conditioned."
The Federal Register notice advised that any person whose interest may be
affected by this proceeding may, pursuant to 10 CFR §2.714 of the Com·
mission's Rules of Practice, me a petition for leave to intervene and request an
antitrust hearing, and, that such petitions should be ftled by May 28, 1975.
KIMPA did not ftle on or before May 28, 1975.
On July 16, 1975, KIMPA ftled a petition with the Public Service Com·
mission of Indiana wherein it sought approval of the Joint Agreement and of the
activities planned thereunder, and sought authorization to issue bonds. Applicant
intervened in the case, fIling its brief on October 30, 1975. Therein, Applicant
opposed KIMPA's petition because (1) KIMPA asserted that Applicant did not
have a certificate of public convenience to serve the cities of Washington, Craw~.
fordsville, and Tipton, (2) if the Joint Agreement was approved, KIMPA would
be able to serve the aforementioned three cities who were Applicant's customers,
and (3) in seeking approval of the Joint Agreement and authorization to issue
bonds, KIMPA was requesting a declaratory judgment which was not authorized
under Indiana law. To date, the Public Service'Commission of Indiana has not
decided the case.
On October 8, 1975, the Nuclear Regulatory Commission published a
separate notice of opportunity for hearings on the radiological health, safety and
environmental aspects of the Marble Hill construction permit application (40
Fed. Reg. 47219). On November 28, 1975, KIMPA flIed a petition to intervene,
which, while expressing support for the application to construct the Marble Hill
facility, complained that Applicant has excluded KIMPA from participation,
assertedly contrary to the conditions recommended by the Attorney General
and agreed to by Applicant. The petition asked the Licensing Board for additional
time to negotiate for participation, but if Applicant resisted such an extension,
then the issues set for hearing before the Board be expanded to include antitrust
issues. The Licensing Board agreed with Applicant's and the Staffs position that
its jurisdiction was limited to the health, safety, and environmental aspects of
the application, and, on January 19, 1976, entered an order denying intervention. In NRCI-76/3-167 (March 3, 1976), the Atomic Safety and Licensing
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Appeal Board affirmed the decision of the Licensing Board. On March 12, 1976,
KIMPA flIed the instant Motion for Leave to File Untimely Petition to Intervene
and Request for Hearing on the Antitrust Aspects of the Application.
Meantime, on January 8, 1976, in a letter Applicant advised KIMPA that
none of the information requested in its (Applicant's) letter of April 2, 1975 had
been furnished. The letter further stated that:
"KIMPA has known since January 1975 that it was required to provide
certain information and legal assurances in order to obtain participation in
Marble Hill. KIMPA has known since not later than April 15, 1975 that,
under the agreed license conditions approved by the Department of Justice,
it had to complete certain actions by December I, 1975, or forfeit its claim
to preferred treatment. The record of KIMPA's delay and inaction in
response to those requirements and deadlines speaks for itself. Nevertheless,
PSI remains willing to negotiate with KIMPA or its individual members on a
businesslike basis.
"According to the conditions set forth for participation in Marble Hill
(40 Fed. Reg. 18511) PSI is free to sell, after December I, 1975, the 15% of
the Marble Hill units to any entity it chooses, including the municipalities
represented by KIMPA. PSI will sell the interest to such entities that are
legally capable of entering into a binding agreement with PSI and can satisfy
PSI of their fmancial responsibility. At the present time, two entities that
apparently meet these conditions, Wabash Valley Power Association (representing 21 rural electric cooperatives) and East Kentucky Power Cooperative, have expressed their interest in participation. Should an agreement be
reached for the sale of 15% to those parties, or others, there wiII be no
capacity left for KIMPA to buy. Prompt action by KIMPA, or its individual
members, to reach agreement with PSI is therefore still desirable even
though the December 1 deadline has passed.
"For PSI to wait two more years on the municipalities represented by
KIMPA to decide whether they can legally participate in Marble Hill or not,
or can fmance their share, is unreasonable and unbusinesslike. In KIMPA's
intervening petition to NRC in Docket Nos. 50-546 and 50-547 this is what
KIMPA requested. If such request is granted, PSI would have approximately
$100,000,000 of investment in Marble Hill that it could not sell for two
years and, if at the end of two years, KIMPA decided not to purchase the
interest, PSI would have to absorb such investment if it could not fmd
another purchaser at that time. KIMPA wants PSI to take all of the risks and
assume none of the risks itself."
In a letter dated February 24, 1976, KIMPA furnished certain of the information requested in Applicant's letter of January 2, 1975. However, it noted it
was unable to furnish information regarding its legal status because this matter
has not been resolved by the Public Service CommissioI!.. of Indiana. KIMPA also
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noted, that its bond counsel and its general counsel had advised that the Public
Service Commission should also be requested to resolve the question of whether
KIMPA could issue and sell securities in order to purchase a share of the Marble
'
Hill facility. '
In a letter of intent signed respectively.by Applicant and the Northern
Indiana Public Service Company on August 2 and August 8, 1974, said companies agreed to own the Marble Hill units as tenants in common with Applicant's ownership to be 80% and NIPSCO's to be 20%. In a letter of-intent signed
respectively by Applicant and the Wabash Valley Power Association on December 15 and December 22, 1975, said companies agreed that NIPSCO would own
20%, that WVPA would own up to 15% (subject to reduction by PSI to a
percentage necessary to include other possible tenants in common), and that
Applicant would own the balance of the nuclear' facility. In a letter of intent
signed respectively by Applicant and the East Kentucky Power Cooperative, Inc.
on February 5 and March 9, 1976, said companies agreed that NIPSCO would
own 20%, that WVPA would own up to 15% (subject to 'reduction 'by PSI to a
percentage necessary'to include other possible tenants in common), that EKPC
would own the balance of such 15% but not less than 8%, and that 'Applicant
would own the balance of the 'nuclear facility. As of May 6,1975, fmal agreements had not been executed by Applicant with NIPSCO, WVPA, and EKPC.

, n. CONCLUSION
Under The Circumstances Herein, The Delay In Filing A Petition To Intervene
Was Inexcusable. ,
, KIMPA asserts that, while it had agreed with the Attorney General that an
antitrust hearing would not be necessary if the Nuclear Regulatory Commission
issued a license conditioned upon the inclusion therein of the Statement of Bulk
Power Supply Policies, it deemed that the cut-off date of December I, 1975 3 for
participation in the Marble Hill nuclear facility was arbitrary and unreasonable,
and represented a means to perpetuate Applicant'S conspiracy in restraint of
trade and/or monopoly over the large-scale generation and transmission facilities
in Indiana. During the course of oral 'argument KIMPA advanced two reasons in
justification of its failure to me a petition to intervene and request 'an antitrust
hearing by the deadline of May 28, 1975.
First, KIMPA asserts that it decided not to contest the cut-off date in an
antitrust proceeding before the Nuclear Regulatory Commission on or before
May 28, 1975 because it expected the issue would be mooted prior to December
I, i975 by a prompt determination of the Indiana Public Service Commission. It
_ - : : - -_ _ _

I

"

,

'From the record before us, we conclude that December I, 1975 was the resuIt of a
compromise between the AppliCant and the Departm'ent of Justice. The former favored July
I, 1975 as a cut-off date for participation because it planned to file the application for a
construction permit on that date, while the latter insisted 'on a later date.
" ,
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urges that Applicant's intervention in the state proceeding served to delay a
determination and that, as a result, it was unable to evidence to Applicant that it
could legally engage in the utility business and was fmancially responsible.
Second, KIMPA argues that, prior'to July 16, 1975, it could not invoke the
jurisdiction of the Indiana Public Service Commission because no decision had
been made to participate in the Marble'Hill facility and thus there was no need
to seek a determination of whether it could engage in the utility business and
issue bonds. In support of this argument, KIMPA asserts that, prior to July 16,
1975, its wary, dilatory bond counsel had not recommended initiating a proceeding before, the Indiana State Public Service Commission and its members'
municipal governments had not approved its Board of Director's resolution to
initiate those proceedings.
We fmd the fust argument to be singularly unconvincing. Indeed, during the
course of the oral argument, KIMPA's counsel advised us that Applicant's intervention in the state Public Service Commission proceeding was not a sham4 and
that KIMPA had been "quite certain" that Applicant would intervene in that
case. Quite obviously, KIMPA could and should have ftled a protective petition
with the Nuclear Regulatory Commission on or before May 28, 1975. The
second argument not only lacks merit but is irrelevant as well. It is unmeritorious because as early as March 13, 1973, KIMPA was aware that the Joint
Agreement establishing it was subject to the approval of the Indiana Public
Service Commission. Again, by November 14, 1974, when its Board of Directors
voted to participate in the Marble Hill facility, KIMPA recognized that it needed
"adequate lead-time" to arrange for the issuance of bonds to fmance such participation. Finally, by January 2, 1975 Applicant specifically notified KIMPA that
it had legal problems which had to be resolved before any participation could be
effected. Further, the second argument is irrelevant because, whatever its internal and/or legal problems were, KIMPA could and should have petitioned to
intervene on or before May 28,1975.
Pursuant to the Rules of Practice, 10 CFR §2.714(a),5 the appropriate
·Contrast California Motor Transport Co., et. aL v. Trucking Unlimited, et. al. 404 U.S.
508 (1972)
5 Section

2.714{a) provides in per~nent part:

••• Nontimely filings will not be entertained absent a determination by the Commission, the
presiding officer or the atomic safety and licensing board designated to rule on the petition
and/or request that the petitioner has made a substantial showing of good cause for failure
to me on time, and with particular reference to the following factors. •••
(l) The availability of other means whereby the petitioner's interest will be protected.

(2) The extent to which the petitioner's participation may reasonably be expected to
assist in developing a sound record.
(3) The extent to which petitioner's interest will be represented by existing parties. ,
"

,

(4) The extent to which the petitioner's participation will broaden the issues or delay the
proceeding.
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disposition of untimely petitions depends upon both (l) the sufficiency of the
justification, if any, offered for the tardiness and (2) the assessment of the four
factors set forth therein. Virginia Electric and Power Company (North Anna
Station, Units 1 and 2), ALAB·289, NRCI.75/9 395, 396. As is evidenced, supra,
KIMPA has not showed that its failure to me the petition on time was due to
circumstances beyond its control. See Long Island Lighting Company (James.
port Nuclear Power Station, Units 1 and 2), ALAB·292, NRCI·75/1O 631, 646.
Upon proceeding to consider the factors set forth in Section 2.714(a), we con·
elude that the second, third and fourth factors obtain only where there is an
on·going antitrust proceeding, and thus do not apply herein. As to the first
factor, while apparently there are no other available means whereby KIMPA can
itself protect its interest, the CommissIon stressed in Nuclear Fuel Services, Inc.,
and New York State Atomic and Space Development Authority (West Valley
Reprocessing Plant), CLI·75-4, NRCI·75/4 273, 275 "that favorable fmdings on
some or even all of the other factors in the rule need not in a given case outweigh
the effect of inexcusable tardiness". Accordingly, we conclude that KIMPA's
extreme tardiness is inexcusable and that intervention should not be granted. 6
For the foregoing reasons, the Board denies the Motion for Leave to File
Untimely Petition to Intervene and Request for Hearing on the Antitrust Aspects
of the Application.
IT IS SO ORDERED.
FOR THE ATOMIC SAFETY
AND LICENSING BOARD
Dr. J. Venn Leeds, Member
Joseph F. Tubridy, Member
Sheldon J. Wolfe, Chairman
Dated in Bethesda, Maryland
this 15th day of June, 1976.

'KIMPA's effort to intervene in the construction permit proceeding on November 28.
1975 did not toll the running of the delay period, and, in any event, was inexcusably
belated.
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ATOMIC SAFETY AND LICENSING BOARD
John M. Frysiak, Chairman
Marvin M. Mann
Ernest O. Salo

Docket Nos. 50-443

In the Matter of
PUBLIC SERVICE COMPANY OF
NEW HAMPSHIRE, et al
(Seabrook Station, Units
1 and 2)

50-444

June 29, 1976

Upon application for construction pennits for Seabrook Station, Units 1
and 2, the Licensing Board issues its initial decision, making fmdings of fact and
conclusions of law and authorizing the issuance of construction pennits for both
units, subject to several conditions.
TECHNICAL ISSUES DISCUSSED: Organization and management; seismic
design criteria; evacuation plan; condenser cooling system effects; need for
power; impact of plant upon tourism; and consideration of alternatives.

INITIAL DECISION
(Construction Permit)
.APPEARANCES
Eleanor D. Acheson, Esq., Thomas G. Dignan, Jr., Esq.;
and John A Ritsher, Esq., for the Applicants.
Robert A. Backus, Esq., for Intervenors Seacoast Anti·
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I. INTRODUCTION AND AUTHORITY

.

. This Initial Decision involves an application ftled by a group of .electric
utilities located in New England (Applicants) with the former United States
Atomic Energy Commission - now the United States Nuclear Regulatory Com-mission (NRC or Commission) - for construction permits for a two·unit nuclear
power plant designated Seabrook Station, Units 1 and 2 (Seabrook or the
facility or the plant) to be located near the seacoast of New Hampshire in the
Town of Seabrook. 1
- _ The application was initially tendered in March of 1973. Following a
preliminary review for completeness by the Staff of the Commission (Staff), the
application, as initially tendered, was rejected on May 7, 1973, for lack of
sufficient information. The Applicants submitted additional information; and on
July 9, 1973, the Application was found acceptable for docketing and was
docketed pursuant to 10 CFR §2.101.2
The application was ftled pursuant to the Atomic Energy Act of 1954, as
amended, 42 U.S.C. § §2011 et seq. In accordance with the requirements of the
Atomic Energy Act, the Commission on July 31, 1973, issued a "Notice of
Hearing on Application for Construction ?ermits" (Notice of Hearing) which
was published in the Federal Register on August 9, 1973, (38-F.R. 21519). In
the Notice of Hearing, an Atomic Safety and Licensing Board was appointed by
the Commission to conduct the hearing. On October 22, 1975,_ due to the
resignation of-the then Chairman of the Atomic Safety and Licensing Board, a

lPublic Service Co. of N.H., et 01., Dkt. Nos. 50443, 50444, Notice of Hearing on
Application for Construction Pennifr, 38 F.R,'21519 (August 9; 1973) (hereafter cited as
"Notice of Hearing'').
.
2Ptiblic Service Co. of N.H., et al., Dkt Nos. 50-443, 50-444, Notice 'of Receipt of
Application for Construction Pennitr and FacJ7ity Licenser, 38 F.R. 21522 (August 9,
1973).
'
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new Chainnan was appointed pursuant to 10 CFR §2.704,3 and the Atomic
Safety and Licensing Board as reconstituted (hereafter "the Board") comp.1eted
the taking of evidence.
The Seabrook Facility will be jointly-owned by the following:
Company
Ownership (%)
Public Service Company of
New Hampshire
50.0000
The United lliuminating Company
20.0000
2.5505
Central Maine Power Company
Central Vennont Public Service
1.7971 .
Corporation
The Connecticut Light & Power
Company
11.9776
Fitchburg Gas & Electric
Corporation
0.1716
Green Mountain Power Corporation
1.1673
Montaup Electric Company
1.9064
New Bedford Gas & Edison light
Company
13539
New England Power Company
8.9430
Vennont Electric Power Company,
Incorporated
0.1326
(Applicants' Testimony, post Tr. 1177, pp. 3-7). The above-listed companies are
all parties to an Agreement for Joint Ownership, Construction, and Operation of
New Hampshire Nuclear Units, dated as of May 1, 1973, which sets out the
relative rights and obligations of each of the owners (Applicants'Jestimony,
postTr.1177,pp.3-4;LA,Amend.14).
Public Service Company of New Hampshire (PSCO) will deSign, construct,
and operate the Seabrook Facility on behalf of the joint owners (Applicants'
Testimony,post Tr. 1177,p. 4).
Two of the above-listed companies, Green,Mountain Power Corporation
(Green Mountain) and Vennont Electric Power Company, Inc., (VELCO),
contemplate the transfer of their participation to one or more of the .other
participants. Green Mountain has contracted to sell its share to New England
Power Company (NEPCO), and the small VELCO share (0.1326%) will either be
taken up by another Vennont entity or PSCO. (Applicants' Testimony, post Tr.
1177, pp. 7-8; PSAR, Amend. 36 (Applicants' Ex. Ie), passim; SER, Supp. 4, p.
20-2).
'Public Service Co. of N.H., et al., Dkt. Nos. 50443, 50444, Notice ofReconstitution
of Board (October 22, 1975).
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· Each of the finnly-committed Applicants, with the exception of The United
Illuminating Company CUI), has agreed to relinquish a portion of its ownership
share in order to make ownership shares available to thirteen municipal electrical
utilities, each of which has joined as an applicant for the license. These transfers
will take place when, as and if one or more of these entities indicate a desire
actually to take up their allocations. The total allocation involved is 3.03491 %
of the facility. (LA, Vol. I, Gen. & Financial Info. Section, pp. 2-4; Tabs 10-20;
LA, Amend. 14, Ans. to Ques. 3)
Each of the Applicants is a member of the New England Power Pool
(NEPOOL) and a signatory of the New England Power Pool Agreement.
NEPOOL provides a vehicle for joint planning and operation of generation
owned by New England electric utilities. All major electric generating units in
New England are centrally dispatched through its satellites by the operating ann
ofNEPOOL, known as the New England Power Exchange (NEPEX). In addition,
NEPOOL's planning ann, known as NEPLAN, does load and capacity studies for
the New England region and further does planning on a regional basis with
respect to the location of facilities. (Applicants' Exs. 5, 6; Applicants'
Testimony, post Tr. 10162, pp. 7-8)
Prehearing conferences were held in this proceeding on October 29, 1973
(Tr. 1-92), March 11, 1974 (Tr. 93·332), May 23-24, 1974 (Tr. 333-633),
December 12, 1974 (Tr. 634-748), and April 16, 1975 (Tr. 749-971).,
As a result of these prehearing conferences, the Board pennitted
intervention by Elizabeth H. Weinhold (Weinhold), the Audubon Society of New
Hampshire (Audubon), The Society for Protection of New Hampshire Forests
(Forests), New England Coalition on Nuclear Pollution (NECNP), Seacoast AntiPollution League (SAPL), the Attorney General of, and the State as represented
by the Attorney General, of New Hampshire (State or Attorney General), and
Donald B. Ross (Ross), all pursuant to 10 CFR §2.714(a). In addition, the
Commonwealth of Massachusetts (Commonwealth) was granted leave to
participate as an interested state pursuant to 10 CFR §2.715(c).4
In its Third Prehearing Conference Order, the Board admitted a number of
issues into controversy;5 those within the ambit of the Atomic Energy Act may
be generally categorized as follows:
Financial Qualifications
Technical Qualifications
Seismic Design

4 Public Service Co. of N.H., et al., Dkt. Nos. 50443, 50444, First Prehearing
Conference Order, November 20, 1973. See also Second Prehearlng Conference Order,
March 15, 1974.
SPublic Service Co. of N.H., et al., Dkt. Nos. 50443, 50444, n,trd Prehearing
Conference Order, June 18,1974 (hereafter cited as 'Third Prehearing Conference Order'').
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Radiation Monitoring
As Low as Practicable
Ultimate Heat Sink
Research and Development
Compliance of the ECCS with the Regulations
Those within the ambit of the National Environmental Policy Act of 1969,
42 U.S.C. § §4321 et seq., may be categorized as follows:
Consideration of alternative sites
Need for power
Alternative energy sources
Aquatic effects of the condenser cooling system
Location of transmission lines
Reliability of operation
Impact on tourism
Consideration of effects of turbidity and water runoff during construction
Consideration of effects on wildfowl
Effects of decommissioning
Consideration of aesthetic effects
Archaeology of the site
Effect on access to public lands
"Effect on fishing industry
Effect on clam flats
Cost-Benefit analysis
In addition, by a separate Memorandum and Order, the Board admitted into
-" controversy issues with respect to the need for, and feasibility of, evacuation of
a beach area located near the site.6
In addition to rendering a decision on the above-identified issues, the Board
has the responsibility in this Initial Decision to decide the radiological health and
safety issues and the environmental issues specified in the Notice of Hearing. The
authorities which govern the Board in conducting this proceeding are the Atomic
Energy Act of 1954, as amended, 42 U.S.C. §20Il et seq., the National
Environmental Policy Act of 1969 (NEPA), 42 U.S.C. 4321 et seq., and 10 CFR
2,20,50,51,and 100.
Evidentiary hearing sessions on health and safety issues were held on May
27-30, June 3-6,12·13, 17-20,23-24, June 30-July 3,1975. Evidentiary hearing
sessions on NEPA issues were held on August 26-29, September 3-5, 9-12,17-19,
24-26, October 7-8, 10, .14-17, 20-24, 27-31, November 4-7, 18, 1975. All
sessions of the health and safety hearing, except that of June 23-24,1975, were
a Public Service Co. of N.H.• et 01., Dkt. Nos. 50-443. 50444. ASLB Mem. & Order, July

19.1974.
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held in Nashua, New Hampshire. The June 23-24, 1975, session was held in
Seabrook, New Hampshire. (Tr. 970A-4957) With respect to the NEPA portion
of the hearings, the first week of hearing sessions were held in New Castle, New
Hampshire (Tr. 4958-5708). Thereafter, the hearings were continued in Nashua
(Tr. 5709-7107) and in various places in Hampton, New Hampshire (Tr.
7108-11835).
By a stipulation of the parties, which was approved by the Board, the
issue-bY-issue basis. Direct evidence was
contested issues were tried on
adduced on various issues by the Applicants, the Staff, and certain Intervenors.
In addition, the Board conducted extensive examination of witnesses.
On February 2, 1976, the Board issued two Orders which respectively
granted NECNP's motion to reopen the evidentiary hearing so that NECNP
might cross-examine Staff experts on the basis of Stafrs conclusions that the
Safe Shutdown Earthquake for the Seabrook Site should be designated as an
earthquake of Modified Mercalli Intensity VIII, and SAPL and Audubon's motion to reopen the record of the proceedings on the issue of need for power. The
reopened hearing was held on February 23-27, 1976, at Hampton, New
Hampshire (Tr. 11836-12714).
The Decisional Record in this proceeding is set out in Appendix A to this
Initial Decision. The documents received into the record as exhibits will either
be cited herein as such or will be referred to by abbreviations of the titles, such
as LA, PSAR, SER, ER, FES, etc. The transcript will be cited as ''Tr.''
.
To fulfill its responsibilities, the Board will make findings of fact and will
set out appropriate conclusions of law relative to all contested issues and to the
health and safety issues and environmental issues specified in the Notice of
Hearing. Also included in the Initial Decision will be a Supporting Opinion to
elaborate as needed upon the rationale for certain of the fmdings and rulings.
Finally, the Board will set out herein its determinations of the ultimate issues,
together with any conditions necessary for the protection of the environment
and an Order as to the issuance of the construction permits.

an

II. FINDINGS OF FACT
Atomic Energy Act - General Issues

.

A. Description and Safety Evaluation of the Facility

1. The proposed site is located inland of the westemshore of Hampton
Harbor in Rockingham County, in the Town of Seabrook, New Hampshire. It is
approximately twelve miles south of Portsmouth, New Hampshire; and two
miles west of the Atlantic Ocean. It is apprOximately eight miles southeast of the
county seat of Exeter, New Hampshire, and five miles northeast of Amesbury,
Massachusetts. The center of the Boston Metropolitan Area is approximately
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forty miles to the southwest of the site. The site coordinates are 70°15'05" W.,
42°53'53" N.; the Universal Transverse Mercator co·ordinates are 348,970 E.,
4,751,090 N. (pSAR, § 1.2.1.1)
The site encompasses two 3,000-foot radius circles, the centers of which are
500 feet apart coincident with the center of each unit's containment. The two
units will be arranged using a "slide-along" concept which results in Unit 2 being
arranged similarly to Unit 1, but moved or "slid" 500 feet west. All structures
that are common to both units (circulating water intake and discharge
structures, service water pumphouse, administration and service building, cooling
tower and waste processing building) will be completed prior to operation of
Unit 1. (pSAR, § § 1.2.1.2; 1.2.2.1)
o 2. Each unit utilizes a Westinghouse four·loop pressurized water reactor
which will be initially operated at core power levels up to and including 3,411
MW(t), corresponding to a nuclear steam supply system thermal output of 3 ,425
MW(t) and a net electrical output of 1,194 MW(e). The units are similar in design
to Duke Power Company's W. B. McGuire Nuclear Station and TVA's Watts Bar
Nuclear Power Plant, both of which have been previously approved by the
Commission. (pSAR, §§1.1.1, 13;RESAR, §13;SER, §13,p.I-7)
3. The reactors will be fueled by slightly enriched uranium-dioxide pellets
enclosed in Zircaloy-4 tubes with welded end plu~. The core will be a threeregion cycled core~ I.e., three different fuel enrichments will be utilized. The
initial core will contain 193 fuel assemblies with a 17 x 17 array. A total of 264
positions in the array will be occupied by fuel rods; the center position is
reserved for in-core instrumentation; and the remaining 24 positions are
equipped with guide thimbles which, depending upon the position of the
assembly in the core, will be used as core locations for control rod cluster
assemblies, neutron source assemblies, or burnable poison rods. Unused guide
thimble positions will be fitted with plugging devices to limit bypass flow.
(pSAR, § 1.23.2; RESAR, pp. 4.1-1,4.1-2)
4; Each reactor will have a double containment. The primary containment
completely encloses the reactor coolant (or primary) system and is a vertical
right cylindrical reinforced concrete structure with a dome and a flat base. It will
have an inside diameter of 140 feet and an inside height of 218 feet, with a net
free volume of 2,715,000 cubic feet. The vertical walls will be 4'6" thick, and
the dome will be 3'6" thick; both the walls and dome will be lined with carbon
steel plates. The foundations will be 9 feet thick. The primary containment is
designed for an internal pressure of 50.7 psig and a coincident temperature of
296° F; the design pressure provides adequate margin over the 46.1 psig
calculated for the most severe of the postulated (design basis) accidents, i.e.,
double-ended pipe rupture at the inlet to a primary coolant pump. (pSAR,
o§ 1.2.2.2, §3.1.1.12; SER, §6.2.1)
5. The secondary containment will surround the primary containment and,
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like the primary containment, is a vertical right cylindrical reinforced concrete
structure. It will be 159 feet in diameter with a dome. The vertical walls and
dome will be 1'3" thick. This secondary containment is designed to pennit
entrapment and fIltration prior to discharge of any leakage from the primary
containment. To assist in accomplishing this, the area between the primary and
secondary containments, as well as the penetration and safeguards pump areas,
are maintained at a slightly negative pressure following a loss of coolant accident
(LOeA), by fans which take suction from the secondary containment and
exhaust to the atmosphere through charcoal fIlters. All jOints and penetrations
will be welded or gasketed to mitigate leakage which would militate against
maintenance of the negative pressure. (pSAR, § 1.2.2.3)
6. The facility will have a number of engineered safety features for limiting
the consequences of accidents. These include the secondary containment
exhaust system described above, the containment spray system for heat removal,
containment air purification and cleanup systems, a containment isolation
system, an emergency core cooling system (EeeS) including a residual heat
removal system, a control room habitability system, a primary component
cooling water system, a service water system and an ultimate heat sink, and
auxiliary feedwater system. (pSAR, § 1.2.4;PSAR, Amend. 34)
7. Each unit will be equipped with two air·start emergency diesel generators
rated at 6,400 KW, each of which has sufficient capacity to meet the demands of
the engineered safety features caused by loss of offsite power with or without a
coincident LOeA. Each generator is designed to accept full load 10 seconds after
start. (pSAR, §8.3.1.1.e; Tr. 4304,4388)
8. The PSAR was submitted in June of 1973 as part of the application.
Thereafter, a total of 38 amendments were added.' During the hearing,
Amendment 34 was submitted under date of July 25, 1975, and was received in
evidence (Applicants' Ex. Ib) on August 29,1975, (Tr. 5560); Amendment No.
35 was submitted under date of October 8, 1975, and received in evidence
(Applicants' Ex. lc) on October 10, 1975, (Tr. 8769); Amendment No. 36 was
submitted under date of October 22,1975, and received in evidence (Applicants'
Ex. Ie) on October 3D, 1975, (Tr. 10832). Amendments Nos. 37 and 38 were
submitted under dates of, November 7, 1975, and November 12, 1975,
respectively, and were received in evidence (Applicants' Exs. If, 19) on
November 18, 1975, (Tr. 11662). The PSAR contains a description and safety
assessment of the site and of the design of the facility, a deSCription of the
quality assurance program to be applied to the design, fabrication, construction,
and testing of the facility, a preli,minary plan for the Applicants' organization,

'The PSAR, and amendments, were admitted into evidence at the evidentiary hearing as
a portion of Applicants' Ex.!.
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· training of personnel and conduct of operations, a statement of the Applicants'
technical qualifications and other pertinent information. (PSAR,passim)
9. The Staff has performed a technical review and evaluation of the information and data submitted by the Applicants in the LA and PSAR and subsequent
amendments. As a result of this review and its own independent analysis, the
Staff prepared a SER which was issued August 14, 1974. Also the Staff has
prepared Supplements 1, 2, 3, and 4 to the SER which were issued August 20,
1974, October 8, 1974, March 14, 1975, and N~vember 14, 1975, respectively.
In the SER, as supplemented, the following topics are analyzed and evaluated:
distribution of population and use ofland offsite and the physical characteristics
of the site including seismology, geology, hydrology, and meteorology; the
design, fabrication, construction, testing, and expected performance of the plant
structures, systems and components important to safety; the response of the
facility to various anticipated operating transients and to a broad spectrum of
postulated accidents including design basis accidents; Applicants' plans for the
conduct of plant operations, the organizational structure, the technical qualifications of operating and technical support personnel, the measures taken for
industrial security and the planning for actions to be taken in the event of an
accident that might affect the general public; the deSign of the several systems
provided for control of radioactive effluents from the plant; and the fmancial
and technical qualifications of the Applicants to design and construct the
facility. (SER,passim, SER, Supp. Nos. 14,passim)
10. The Board has independently considered the LA, as amended, the
PSAR, as amended, and the SER, as supplemented. The Board fmds that the
Staffs technical review and safety evaluation are adequa'te and comprehensive.
Accordingly, the Board hereby incorporated by reference the conclusions
reached by the Staff in the SER and Supplements 14 thereto, except insofar as
they may be modified by the fmdings and rulings made by the Board in this
Initial Decision.
11. The application has been reviewed by the ACRS 'which concluded that
there is reasonable assurance that the facility can be constructed and operated
without undue risk to the health and safety of the public (SER, Supp. 3;
Appendix G).
B. Quality Assurance
'12. Applicants have formulated a comprehensive quality assurance program.
The program delineates the quality assurance responsibilities of each organization involved in the project as well as the interaction and'surveillance activities
between organizations. A quality assurance group has been established to audit
the activities of PSCO's contractors both onsite and in vendors' shops. The
program has been implemented and is functioning satisfactorily. (Tr. 4096-98,
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4177, 4195-99; Applicants' Ex. 2) The Board finds that Applicants' quality.
assurance program complies with the requirements of Appendix B to 10 CFR
SO.
C. Common Defense and Security
13. The activities proposed to be conducted under the construction permit
will be within the jurisdiction of the United States. All directors and principal
officers of all Applicants are United States citizens. None of the Applicants is
owned, controlled, or dominated by an alien, foreign corporation, or a foreign
government. (LA, Vol. I) The Applicants have agreed to safeguard any
Restricted Data and not to permit access to such data without a prior determination by NRC that permitting such access would not endanger the common
defense and security (LA, Vol. I). Special nuclear material for use in the
proposed facility will be subject to Commission Regulations and will be obtained
from sources of supply available for civilian purposes so that there will be no
diversion of such material from military purposes .
. 14. The Board fuids that the issuance of the construction permits for
Seabrook will not be inimical to the common defense and security.
Atomic Energy Act - Contested Issues
A. Technical QualifICations
Intervenor NECNP contends that Applicants are not technically qualified to
design and construct the proposed facility (Third Prehearing Conference Order,

1[44)..
15. Under the Joint Ownership Agreement in effect among the Applicants,
PSCO Is empowered to act in all matters for the other participants. Ultimate
responsibility rests with the President ofPSCO; responsibility for the design and
and construction of the Seabrook Station is delegated to the Executive VicePresident, PSCO.
16. PSCO has contracted for and assigned certain responsibilities to the
, Nuclear Services Division of the Yankee Atomic Electric Company (YAEC).
These responsibilities include project administration, fuel cycle management,
plant security, overall control of the facility deSign, construction coordination,
quality assurance, and facility licensing. In addition the YAEC Nuclear Services
Division will provide technical support for execution of pre-operational testing,
core loading, physics and power testing, and for plant operation. The Nuclear
Services Division is the engineering and operations organization of YABC and
has provided support for other nuclear facilities, specifically, the Yankee-Rowe,
Connecticut Yankee, Vermont Yankee, and Maine Yankee plants. (pSAR 13.1;
Applicants' Testimony, post Tr. 4072)
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17. Applicants have retained United Engineers and Constructors, Inc.
(UE&C) to perform architectural engineering and construction management
services. The Westinghouse Electric Corporation has been contracted to design,
manufacture, and deliver the nuclear steam supply system. Both UE&C and
Westinghouse have extensive background and experience in nuclear technology .
. (Applicants' Testimony, post Tr. 4072, pp. 2840)
18. PSCO has only a modest corporate base in direct support of its nuclear
construction program and relies heavily on its contractors and consultants for
multi-discipline technical support in the desi~ and construction effort. PSCO
plans to add to its corporate technical staff persons experienced in nuclear
engineering and fuel management. (Tr. 4127-28) Appropriate training programs
for PSCO personnel and additional on-the-job training will be provided at existing reactors, on the site, and during pre-operational testing (SER, § 13.2; PSAR,
§13.2).
19. Based on the collective experiences of PSCO and its principal
,contractors, YAEC, UE&C, and Westinghouse, on PSCO's current organization
and personnel, and on PSCO's quality assurance program, the Board finds that
Applicants are technically qualified to design and construct the Seabrook
Facility.s
B. Financial Qualifications
Intervenors NECNP and Ross contend that Applicants are not fmancially
qualified to construct the Facility (Third Preheating Conference Order, 111132,
59).
20. The joinUy-owned facility is sponsored by eleven Applicant-utility
companies who have various degrees of ownership. Two of the companies Green
. Mountain and VELCO contemplate the transfer of their participation to one or
more of the other participants. Green Mountain has contracted to sell its share
(1.1673%) to NEPCO and the VELCO share (0.1326%) will either be taken up
by another Vermont· entity or PSCO (supra). The lead company for the
construction of the facility is PSCO with an ownership of 50%.
21. The total projected capital requirements for the facility are
$1,545,000,000 including a reserve for contingencies. Transmission costs will be
an additional $26,830,000, and the fust cores are expected to cost $70,000,000
- $80,000,000. (pSAR, Amend. 30; Attach. No.3)
22. Each of the flmlly-comrnitted Applicants submitted a "source offunds"
sheet which projects a possible method of raising its share of the necessary
construction funds (SER, Supp. 3; Appendix D).9 As indicated in these sheets
8 See

Supporting Opinion for additional comments.
Depending on market conditions, actual funds may be raised by methods or
combinations of methods different than shown on the sheets.
9
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each owner will rely upon a combination of internally generated funds and
external funds in the form of debt securities. The proportions vary for each
owner depending upon its particular circumstance.
23. After review, Staff concluded that each of the nine firmly-committed
Applicants is financially qualified (SER, Supp. 4, p. 20-2).
24. To show the effect of varying certain assumptions, Applicants
introduced a recasted "source of funds" sheet for PSCO which assumed sale of
common stock at 80% of book value (as opposed to book value in the original
sheet) and a 12% cost for debt and preferred stock (as opposed to 8% in the
original sheet) (Applicants' Ex. 3; Tr. 1681-2). The changes in the two assumptions as to cost of debt and preferre'd stock and as to sale price of new equity
issues would require some increase in income, and therefore rates.
25. The financing scheme outlined in the original "source of funds" sheet
would require annual compound rate increases of about 3.95%; under the
recasted "source of funds" annual compound rate increases of about 5.15%
would be required, provided that the growth in kwh sales assumed are realized
(Tr. 1588). In any event, a vital factor affecting the ability of Applicants' to
finance the facility is the control of state regulatory bodies over the setting of
rates to be charged for electricity.
26. In a decision in December 1974, the New Hampshire Public Utilities
Commission (NHPUC) granted PSCO a 15% rate of return on equity, an increase
over that allowed previously (Applicants' Ex. 4). In that decision the NHPUC
noted, inter alia, that PSCO must rely on outside financing, and the "actuality
that the reward held out to a propsective investor must be sufficient to induce
him to place his money in the Company's stock." (Applicants' Ex. 4; Applicants'
Testimony, post Tr. 1177, p. 6)
27. The interest coverage ratio of PSCO on December 31, 1973, under the
SEC defmition was 2.14 and on December 31,1974, was 1.93. The rate increase
went into effect on January 1, 1975. For the twelve months ending April 30,
1975, the interest coverage was 2.16 (Tr. 1698-9). Because of this upturn of
PSCO's interest coverage ratio, it is possible that PSCO's interest bearing
securities will regain an "A" rating in the future (Tr. 1673·5). Should PSCO's
bond rating remain at "Baa," it is noted that over $800,000,000 of Baa electric
utility bonds were marketed in the first quarter of 1975 (Tr. 1700,2428-9).
28. Based on the foregoing, the Board finds that the Applicants have
reasonable assurance of obtaining the necessary funds to cover construction
costs and related fuel cycle costs and are financially qualified to design and
construct Seabrook.

C. Seismic Design Criteria
Intervenors NECNP and Weinhold contend that the proposed intensity for
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the Safe Shutdown Earthquake (SSE) and the proposed design basis ground
accelerations for the SSE and the Operating Basis Earthquake (OBE) are too
low, and specifically that the plant should be designed to withstand 035g
acceleration (Third Prehearing Conference Order, June 18, 1974, 1[1[1,54).
29. The Seabrook site .is in the central portion of the Seaboard Lowland
Section of the New England physiographic province. The Seaboard Lowland is
about 40 miles wide, extending from the New England upland on the northwest
to a submerged boundary with the Coastal Plain on the southeast.
30. Seismicity of the New England tectonic province (comprised of the
upland and lowland) is characterized by the infrequent occurrence of low to
moderate intensity earthquakes (SER, §2.5.1, §2.5.3). There appears to be a
tendency for the clustering of earthquake activity in a northwest-southeast
trending belt extending from the Canadian Shield through Montreal and Boston
and out to sea. Within this trend, there have occurred historical earthquakes of
intensity VIII, on the Modified Mercalli scale. Geological and geophysical
evidence indicate the existence of a structural basis for this epicentral trend. It
appears that the trend, which is termed the "Boston-Ottawa seismic belt," is
sub-parallel to and partly within the Ottawa-Bonnechere graben and that the
Monteregian Hills and the White Mountain intrusives are within this belt. (Ser,
§ § §2.5.1, 2.5.2, 2.5.3.1) The belt transverses the Appalachian Mountain ranges,
and both the Monteregian Hills and the White Mountain intrusives appear to be
the result of tectonism that occurred rather later than that which formed the
Appalachian ranges (Tr. 11923, 11953-54).
31. The distribution of earthquake epicenters in the Boston-Ottawa belt is
not continuous, but appears to be separated primarily in two regions. The
northern region extends from upstate New York approximately to James Bay in
Canada, and the southern or southeastern region is in New Hampshire and
Massachusetts. (Tr. 11888-89) Between the two regions is the Green Mountains
area which appears to have exhibited little or no earthquake activity. In this
area, characterized as the Green Mountain anticlinorium, there exists a gravity
anomaly which appears to confirm a major structural difference between it and
the intrusives mentioned above. (Tr. 11889,12009-10)
32. Upon consioeration of seismic activity in the "Boston·Ottawa belt" and
of the White Mountain intrusives and the Monteregian Hills, it appears that a
correlation exists between these geologic structures (zones) and the earthquakes
in the northwest and southeast regions of the New England tectonic province
(Tr. 11913-15). It further appears that the northwest region of seismic activity
extending from upper New York state to James Bay, is separated from the
southeast region covering New Hampshire, northeastern Massachusetts, and an
indeterminate region east-southeast of the coastline, by the Green Mountain
anticlinorium. It would then seem appropriate that the Safe Shutdown Earthquake for the Seabrook site should be determined by consideration of the

869

seismicity and geology of the southeast portion of the "Boston-Ottawa seismic
belt," i.e., that of New Hampshire, Massachusetts, and the nearby coastal region.
33. In view of the factors set out in paragraphs 29 through 32 above, the
Board fmds that the seismic design criteria for the Seabrook site should be
determined by the seismology and geology of the southeast region of the New
England province and of the vicinity of the site.
34. There are no known or inferred tectonic faults displacing Quaternary
Glacial deposits or post-glacial and recent sediments within about 200 miles of
the site (pSAR, §2.5-5). Those historical earthquakes which have affected the
site with Significant intensities appear to have occurred within about 80 km, and
it does not now appear possible to relate those earthquakes with specific known
tectonic structures (SER, Supp. 2, p. C-6; Tr. 11917-19).
35. In the vicinity of the site, two potentially Significant tectonic features
have been investigated. First, the "Scotland Road fault" is considered to be an
extension of the Clinton Newbury fault, the whole running northeasterly from
near Worcester, Massachusetts, about 60 miles to the sea off Plum Island,
Massachusetts. Its nearest approach to the site is about 7 miles to the south.
(SER, §2.5.2) Radiometric dating of deformed rock in the fault zone, and of
diabase dike intrusions which are not deformed, 'indicate that no movement has
occurred for about 200 million years (Staff Testimony, post Tr. 2811;
Applicants' Testimony, post Tr. 3221, p. 10; Tr. 3330, 3943). Second, the
"Portsmouth fault" was inferred by Novotny in 1963. Applicants' investigation
of this inferred structure has revealed no evidence of its existence (pSAR,
§2.5.6;SER,Supp.2,p.C-3;SER, § 2.5.2).
36. Based on the foregoing, the Board finds that there are no capable faults
in the vicinity of the site.
37. Of the historical earthquakes that have occurred in the southeastern
section of the New England tectonic province,. the most severe were those of
·1727 and 1755. Their epicenters both appear to have been in the vicinity of
Cape Ann, Massachusetts, the 1755 earthquake apparently having occurred
somewhat further off the coast. These events have been classified as intensity
VIII as measured by the Modified Mercalli scale. There appears to be general
agreement that the 1755 earthquake was felt from the Chesapeake Bay in Maryland to Halifax, Nova Scotia, a distance of about 750 miles, and is considered to
have been the largest historical earthquake in the New England region. (Staff
Testimony,post Tr. 2812,pp. 2-3)
38. In view of the foregoing considerations, and as developed on the record,
the Board finds that the maximum earthquake reasonably to be expected in the
southeastern portion of the "Boston-Ottawa seismic belt" is a Modified Mercalli
intensityVm, and can result in that intensity at'the Seabrook site.
39. Various measures of the relationship between ground motion and MM
intensity have been attempted (Newmark Testimony, post Tr. 2813, pp. 4-5; Tr.
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3051-60). Various workers in the field have estimated the mean value of
horizontal ground acceleration associated with an earthquake of intensity VIII.
The available data are rather widely scattered and the values of the mean range
from about 0.18g to about 0.27g. The Staff and its consultants propose that an
. acceleration of 0.25g is an adequate value for intensity VIII and that it should be
used for the Seabrook site. (SER, §2.5.3.2; SER, Supp. 2, p. C-6; Tr. 3058-62)
The Board finds that an acceleration of 0.25g is adequate as the zero period
acceleration to be used as the seismic design criterion for the Seabrook site. 1 0
D. Evacuation Plans and Site Suitability
(a) The Evacuation Issue
Intervenors NECNP, Weinhold, and State of New Hampshire contend (1)
that, considering the location and operation of the Seabrook Facility, the Applicants should formulate, as part of its emergency plans ,under 10 CFR 50,
Appendix E, an evacuation plan for Hampton Beach; (2) that, if an evacuation
plan is needed, consideration by the Applicants of evacuation of Hampton Beach
has not been adequate to meet the requirements of Appendix E at the construction permit stage (Memorandum and Order July 19, 1974). In addition, a related
issue was raised concerning whether the population center distance (peD) and
low population zone (LPZ) have been properly chosen (Tr. 766-69).
40. The site for the Seabrook Facility is a 750-acre tract ofland in the town
of Seabrook, New Hampshire. It is located on the edge of a several-thousand acre
saltwater marsh which is part of the Hampton Harbour estuary, and lies about 2
miles inland from the Atlantic coastline. The nearest occupied structure is about
3,100 feet from the containment, and the population (1970) within 1 mile is
about 473, within 2 miles is 3,183, and within 3 miles is 7,290, and within 5
miles is 21,351. The projected population figures for 1980, for the same
distances are 728; 4,648; 10,526; and 28,897. (SER §2.1; PSAR §2.1) The
foregoing population figures represent the towns of Hampton, Hampton Falls,
Seabrook, Salisbury, Massachusetts, and portions of South Hampton, New
Hampshire, and Amesbury, Massachusetts.'
41. The Hampton-Seabrook beach area is of relatively low permanent
.population, but draws large numbers of summer visitors, comprised of daily,
overnight, and longer-term visitors. It is estimated that on a summer holiday
.(July 4 or Labor Day) in 1980 the total population within 5 miles of the site will
be about 93,000, composed of roughly 29,000 permanent residents, about
42,000 summer (seasonal) residents and overnight visitors, and about 30,000
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(day) transients. (Applicants' Ex. 7, p. 2·1, Tables 4.1,4.2,4.3)11 The summer
residents and the daily transients, except for a small percentage, populate the
beach areas lying from northeast to south-southeast of the site.
42. Within the 3-mile radius, in the beach area, there are projected for 1980
on a peak (holiday or weekend) day about 37,000 people. This population is a
function of the time of day, that is, the actual peak is expected to occur roughly
between noon and 4:00 pm., and during the evening and early morning hours to
diminish to about 22,000. (Tr_ 3618-19)
43. Within the 5-mite radius along the coast, about 64,000 population is
projected on a peak summer day, diminishing to perhaps 35,000 to 40,000 at
night_ Such peak populations are expected to occur on less than a dozen days
during the summer. (Applicants' Ex. 7, p. 2-1) Available data suggest that the
average weekday transient population is about one-third that of a peak Sunday
and that average Saturday attendance is about half that of a peak Sunday (Applicants' Ex:7, p.4-8).
44. The foregoing figures are to be contrasted to the aforementioned
projected permanent (year round) population (1980) of about 29,000 within a
radius of 5 miles of which about 4,500 reside in the beach area, i.e., NE to SSE
(Applicants' Ex. 7. Fig. 4·3).
45. The beach area, within a 5-mite radius extending from Plaice Cove and
North Beach to the north to Salisbury Beach to the south, is traversed by
Highway lA, with the nearest connecting roads to the west, from the central
area, about 1.5 mites north and south of the bridge over the inlet to Hampton
Harbour (Applicants' Ex. 8, Fig. 2). The point of nearest approach to the Seabrook Station on Highway lA is about 1.75 miles. With the exception of a small
number of dwellings to the west of Highway lA, the beach area population is at
a greater distance from the nuclear plant site.
46. Studies have been made of the roadway network in the vicinity of the
site, and of the feasibility of evacuation of the population within 5 miles of the
site (Applicants' Ex_ 8; Staff Testimony, post Tr. 3798). Both studies assume
that evacuation takes place on a summer day at a time of peak population. The
time required to evacuate persons from the several sectors 12 within the 5-mite
zone is estimated to range from about 2 hours for some sectors to the north and
west of the site, to 5 to 7 hours for sectors to the east, and 7 to 9 hours
south-southeast (Staff Testimony, post Tr. 3798, Table J; Applicants' Ex. 8, Fig.
5). The estimates vary in some degree because of differences in assumptions and
in modes of evacuation. Staff estimates are based in substantial part on experiI I About 7,000 persons are estimated to be in the Salisbury Beach area at about 5 1/2~
miles, so the grand total in the vicinity would be about 100,000.
I 211ie term sector as used here is that sector of a circle 5 miles in radius centered on the
nuclear reactor facilities and of 22-1/26 width.
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ence in actual evacuations that have taken place in the United States. (Staff
Testimony, post Tr. 3798, pp. 34)
47. Traffic congestion attendant to the evacuation can be handled by New
Hampshire law enforcement personnel, although the New Hampshire State
Police are of the opinion that the elapsed time to complete evacuation may be
somewhat greater than estimated by Applicants and Staff (Tr. 3732-38,3660).
48. With regard to the possibility that protective action on behalf of the
public may be necessary in the event of a severe accident in a nuclear power
plant, the Environmental Protection Agency (EPA) recently has developed in
draft form a set of Protective Action Guides (PAG's). These draft guides would
recommend that protective action, and evacuation in particular, be considered
when it appears that members of the public would likely receive a radiation dose
in the range of 1 to 5 rem to the whole body, or 5 to 25 rem to the thyroid
gland. Other protective measures are now under study, such as the administra·
tion of stable (nonradioactive) iodine as a blocking agent to prevent or minimize
the uptake of radioactive iodine. 13 (NECNP Ex. 3; Tr. 2721-39)
49. The State of New Hampshire has set PAG's at a level of 2 rem whole
body and 10 rem thyroid for consideration of evacuation and 25 rem whole
body and 125 rem thyroid for mandatory evacuation (N.H. Ex. 4, p. 2). The
Staff holds the position that exposures to the public should not exceed about 10
percent of the guidelines of 10 CFR 100. None of the foregoing dose guidelines
are regarded as, or construed to be, acceptable doses, but are to be considered as
objectives in the interest of minimizing radiation exposure to the public in case
of accident.
50. The ,consequences of a severe design basis accident, such as a Loss of
Coolant Accident, or LOCA, at the Seabrook Station were examined in some
detail (Applicants' LOCA Report, post Tr. 3367; Tr. 3365-66,4220,4894-99;
Staff Tables, post Tr. 4404; Tr. 45984687). Various assumptions for values of
the important variables which control the ultimate consequences, i.e., radiation
doses to individuals, were employed. These ranged from the "conservative" to
the "realistic," and with several combinations of the two categories.
51. The radiation doses that are calculated to be incurred by persons in the
beach area, in the event of a loss of coolant accident, depend on direction and
distance from the site. The Staff calculates that those persons in the vicinity of
the Hampton Beach and Highway lA about 2 miles from the Seabrook Station
would be subjected to doses, during the first 8 hours, in the range of about 40 '
rem to the thyroid gland, and about 4.5 rem to the whole body, to about seven
ten·thousandths (7xlO- 4 ) rem to the thyroid and about two one·thousandths
(2xl0"3) rem to the whole body. These ranges represent the extremes resulting
1 '1l\e Board notes that the United Kingdom already has adopted the use of stable
iodine as an emergency measure (Tr. 2733·35).
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from the use of "conservative" assumptions and '''realistic'' assumptions, and
factors of about 50,000 and 2,000 for thyroid and whole body doses,
respectively. (Staff Tables I and III, post Tr. 4404) Using "realistic"
meteorology, with all other assumptions being "conservative," the Staff'
calculates doses, at 2 miles in the first 8 hours, of about 2 rem to the thyroid
and about one-quarter (0.25) rem whole body {Staff Table 11).14
52. The Applicant, using meteorological data collected over a summer's
period and employing otherwise "conservative" assumptions, calculates
corresporiding "maximum" doses, at a distance of 1.5 miles, in the east-northeast sector lS , of about 9 rem and' 2 rem.16 Using the same meteorological data,'
the Applicants calculate that for about 95% of the time 1 7 the doses would be
reduced by a factor of about 5 to 8. (Applicants' LOCA Report, Tables 5-1,5-2,
Tr. 4895-99) "Maximum" doses at 24 hours would be about the same as those
estimated for the 8-hour period, while those occurring 95% of the time would
increase between 8 and 24 hours in NE to SE sectors by about 8% to about 45%.
53. Radiation doses sustained by persons at distances greater than those
considered above would be substantially smaller.
'
54. The "conservative" assumptions noted in paragraph: SO 'are those
employed in nuclear power plant and site evaluation, specifically in determining
whether a nuclear power plant design satisfies the dose guidelines of 10 CFR
100. It appears that the assumptions concerning the fission productsource term
(the quantities of various fission produ'cts emanating from the fuel following an
accident) and the meteorological characteristics (atmospheric diffusion) in the
vicinity of the site are the controlling factors in determining the radiatiori doses
to persons in various directions and distances from' the site (Tr. 4635-36); The
Staff considers the "conservative" fission product source term to be greater than
any source term expected from mechanistic accidents that have been postulated;
that is, the "conservative" source term is "possIble," but the assumption is
non-mechanistic (Tr. 4601,4605-08).
55. Considering the margins for error iri the calculation of consequences of

4T1ie Stafrs calculations do not take 'into accou~t the variance of dose with direction.
'This sector is'the most heavily populated within 3 miles during the summer season.
Persons in the East and East-Southeast sectors would receive ''maximum'' doses as high as
1S-18 rem thYroid (at 1.5 miles) and 4-5 rem to the whole body. At 2 miles these doses
would be about 10-12 rem thyroid and 2.5 to 3 rem whole body.
I 'At 2 miles these doses would be reduced to about 6 rem and 1.25 rem respectively
(Tr. 4682-84). The ''maximum'' dose is the largest dose resulting from the evaluation of
2.160 accidents which were assumed to occur at each hour during the 3-month summer
period. and using hourly meteorological data from June through August of 1972.
I 'This means that meteorological conditions would be such that radiation doses would
be less than those calculated for the worst weather conditions observe~ during the summer.
I

I
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accidents, and the effects of varying assumptions and data, the Board concludes
that the Staffs and Applicants' calculations are in reasonable agreement. I 8
56. The Board concludes (a) that in the event of a design basis accident the
, radiation doses reasonably to be expected in the beach areas are relatively small,
and generally less than those suggested as warranting consideration of protective
action under the several suggested Protective Action Guides (pAG); (b) that
evacuation of the area within' about 5 miles of the Seabrook Station would
become advisable, or necessary, only in the event of an accident whose
consequences are substantially greater than and less probable than those
reasonably to be expected from a design basis accident.
57. Applicants have described a preliminary emergency, plan for the Seabrook Station (pSAR, § 133). The State of New Hampshire has developed a
be supplemented by an
general ,radiological emergency response plan, which
,addendum for the Seabrook Station. The addendum is presently being developed
by the Applicants in concert with State and local I officials. (Applicants'
Testimony, post Tr. 2495; Tr. 3777; N.H. Ex. 2)
58. The Board finds that the Applicants' preliminary plan for coping with
emergencies is sufficient for the, construction permit stage. The Board further
fmds that the necessity for evacuation' of the "beach area" in the event of a
design basis accident is of very low probability, but that it is prudent and in the
public interest that the Applicants cooperate with the State of New Hampshire
in developing such plans for emergency (protective) action, as the State may
wish to employ in the unlikely event of an accident with consequences greater
than those reasonably to be expected from a design basis accident.

will

(b) Site Suitability
59. The Low PopUlation Zone (LPZ) proposed by the Applicants is the area
encompassed by a circle of radius 15 miles. The LPZ as proposed meets the
guideline radiation doses of 10 CFR 100. (SER, Table 15.1-1)
60. The Applicants propose Portsmouth, New Hampshire, as the nearest
center of population of 25,000 or more. That city is about 12 miles from the
Seabrook Site. Intervenors propose that the "beach area,',' meaning the
"Hampton Beach-Seabrook Beach" area,' is a population center because the
population on peak days during the summer, including day transients, is in
excess of 25,000. Intervenors propose, alternately, that the towns of Hampton,
Hampton Falls, and Seabrook, the beach area being within the corporate limits
of Hampton and Seabrook, should be viewed as being a single population center
and that the Seabrook Nuclear Plant is in the population center.
, 61. In the "beach area," the boundary of the populated area is less than 2
IISee Supporting Opinion for further- discussion of this subject.
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miles from the proposed Seabrook Nuclear Station, and, the projected peak
population within 3 miles in 1980 is about 37,000 (see paragraph 42). Within 5
miles, in the "beach area," including sectors 3 through 8, the peak population
projected is about 63,000, of which about 4,500 are year round residents
(Applicants' Ex. 7, Figs. 4-1,4-2,4-3). This area includes Salisbury Beach to the
south-southeast at 2.5 to 5.0 miles.
62. It is suggested that transient population should be weighted as a
function of' occupancy time in order to ascertain effective annual risk in
establishing a population center distance (PCD). Under this approach the
summer season of 3 months would be considered to be the basis for an
occupancy factor of 25% for summer residents and overnight transients, and
. 833% for daily beach users, that is, 8 hours per day for 3 months per year.
(Staff Testimony, post Tr. 4403, pp. 4, 6-8; Tr. 4480-82) The projected
weighted population of the beach area within 3 miles is about 10,000, and
within 5 miles about 15,000.
63. Considering the weighted population concentrations in the beach area
within 5 miles of the site, the Staff concludes, and the Board so finds, that no
population centers need be designated within this distance (Staff Testimony,
post Tr. 4403, p. 9, Table I, p. 10; Tr. 4492-93).
64. None of the towns of Hampton, Hampton Falls, or Seabrook qualifies as
a population center. They lie, along with Salisbury, Massachusetts, and a portion
of 'Amesbury, Massachusetts, with a 5-mile radius of the Seabrook Site. The
projected 1980 population in this circle is about 29,000. Salt marshes, strips of
land along the beaches, and unpopulated and sparcely-populated areas separate
the major "concentrations" of popUlation by distances of one or more miles in
both radial and azimuthal directions. (Applicants' Ex. 7, Fig. 3-3; PSAR, Fig.
2.1-8a)
65. The towns of Amesbury, Massachusetts, to the southwest and Salisbury,
Massachusetts, to the south are 4 or more miles distant and are not expected to
approach or exceed population of 25,000 in the foreseeable future.
66. While the corporate limits of the towns of Hampton, Hampton Falls,
and Seabrook, including the "beach area," appear to be contiguous, their
populations are distinctly not uniform in density. Hampton population is
principally in sector 2, and at 2 to 4 miles from the site, with lesser portions in
sectors 1,3, and 4 distributed along Highways 10lE and 101C, with 'another
section on Hampton Beach. Seabrook population is primarily distributed along
US 1 in sectors 10 through 13, with an additional portion in beach sectors 6 and
7 within about 2 miles of the site. Hampton Falls popUlation is principally in
sectors 14 and 15 along US 1. In both Seabrook and Hampton Falls, some
additional population is distributed along a small number of connecting roads
(about 5 roads over a span of about 3 miles). (Applicants' Ex. 7, Fig. 3-3; PSAR,
Fig.2.1-8a)
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67. Based on the evidence in the record and the considerations in paragraphs
59 to 66, supra, the Board finds that the proposed LPZ of radius 1.5 miles is
acceptable. The Board further finds that consideration of the combined
weighted populations of Hampton, Hampton Falls, and Seabrook as a "popula·
tion center" is inappropriate, and that the proposed population center distance
(PCD) of 12 miles to Portsmouth, New Hampshire, is acceptable.
E. Radiation Monitoring
Intervenor State of New Hampshire contends that Applicants offsite radiation monitoring program is inadequate to protect the public health and safety as
a result of (1) inadequate redundancy in equipment, {2} inadequate equipment
to provide a meaningful monitoring program, and {3} inadequate number and
placement of monitoring stations {Third Prehearing Conference Order, June 18,
1974,1[17}.
68. Applicants have described a comprehensive offsite radiation monitoring
program. Applicants' program contemplates the utilization of 10 stations to
monitor air particulates, 10 stations monitoring airborne iodine, utilization of
one high pressure ionization chamber'- 25 TLD's, 9 stations monitoring food
crop and vegetation,S stations monitoring milk,S monitoring ground water, 10
monitoring surface water, 10 monitoring precipitation, 7 stations monitoring
fish, mollusks, plankton, crustaceans, and algae, 10 stations monitoring bottom
sediments, and 19 stations monitoring soil. {Applicants' Testimony, post Tr.
3899, p. 7;PSAR, §11.6}
.69. In setting up the stations, the Applicants have chosen two "Zones."
Zone I contains locations which are within 5 miles of the station. It is considered
that these close-in locations wnI reflect increases in environmental activity, if
any, due to airborne releases. Those stations located 'outside the 5-mile area are
in what Applicants have designated as "Zone II," an area Applicants believe is
outside the influence of routine gaseous releases. The simultaneous monitoring
in the two Zones wnI permit statistical comparisons between the media samples.
This is designed to mitigate the possibility that data wnI be improperly affected
by increa~es in background radiation from sources other than the station. {Applicants' Testimony, post Tr. 3899, p. 7}
70. The radiological environmental monitoring program exceeds the
monitoring requirements of the recommended minimum level environmental
surveillance program around nuclear reactors recommended by EPA {Applicants'
Testimony,post Tr. 3899,p. 9}.
71. The Board finds that the offsite radiation monitoring program
contemplated by the Applicants is sufficient and appropriate.
F. Ultimate Heat Sink
Intervenor NECNP contends that Applicants have not given adequate
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consideration to safety considerations related to the use of tunnels for the
cooling water system -of the facility (Third Prehearing Conference Order, 1[47).
" 72. The ultimate heat sink for the facility is a combination of the Atlantic
Ocean and the atmosphere. During normal operation and for any off-standard
operation that does not result in the blockage of 95% of the flow in the intake
tunnel, the ultimate heat sink will be the Atlantic Ocean, with cooling water
being transferred to and from the ocean by means of two tunnels 19 feet in
diameter through bedrock and lined with reinforced concrete. (Applicants'
Testimony, post Tr. 3896, pp. 5~) ,
.
, ,73. Inthe event that aseismic event should result in blockage of the
tunnels, cooling would be provided by a cooling tower system which operates by
isolatirig the normal service water system, and using the tower pumps to pump
water from the tower basin through the primary component cooling water,heat
exchangers and back into the tower. The system actuates automatically upon a
low water level signal in the service water pumphouse and can also be actuated
manually if necessary. (Applicants' Testimony, post Tr. 3896, p. 7) ,
74. The cooling tower portion, of the system is designed with sufficient
capacity to handle the heat load from a LOCA in one unit coincident with
normal cooi down heat load in the second unit (Applicants' Testimony, post Tr.
3896, p. 5). The cooling tower is in seismic category I, is founded on bedrock
and is designed for the design basis tornado wind speed (Applicants' Testimony,
post Tr. 3896, p. 9).
75. The Staff has reviewed the design of the ultimate heat sink and has,
concluded that the design criteria and basis for the ultimate heat sink are
acceptable and the Board so fmds (SER, §9.2.3, pp. 9-10).
G. Emergency Core Cooling System
Intervenor NECNP contends that the emergency core cooling system will
not meet the requirements of Criterion'35, 10 CFR SO, Appendix A (Third
Prehearing Conference Order, 1[48).
'
76. Amendment No: 34 to the PSAR (Applicants' Ex. 1b) iridicates that an
analysis of the Seabrook ECCS has been performed utilizing the March 15, 1975,'
Westinghouse ECCS evaluation model (pSAR, Amendment 34, Applicants' Ex.
lb, p. 154-1A). The March 15, 1975, Westinghouse ECCS evaluation model
has been reviewed oy the Staff, and it is the Staffs position that this model is in
compliance with 10 CFR 50, Appendix K (SER, Supp. 4, pp. 6-3, 6-7).
77. The Board fmds that the Seabrook ECCS design is in compliance with
10 CFR §50.46, 10 CFR 50, Appendix K and, therefore, the requirements of 10
CFR 50, Appendix A, Criterion 35, are satisfied.
H. Confonnance with Commission Regulations Governing Releases of Radio.
active Effluents
Intervenors NECNP and the State of New Hampshire assert that radioactive
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'releases from the facility will not be "as low as practicable" in accordance with
the requirements of 10 CFR 20 19 (Third Prehearing Conference Order, June 18,
1974, ~~18,49).
78. The expected quantity of radioactive materials released in liquid
effluents from Units 1 and 2 will be less than 5 Ci/yr/reactor, excluding tritium
and dissolved gases. The combined liquid effluents'released from Units 1 and 2
will not result in an annual dose or dose commitment to the total body or to any
organ of an individual, in an unrestricted area from all pathways of exposure, in
excess of 5 mrem. (Staff Testimony, post Tr. 11673, p. 3)
79. The total quantity of radioactive materials released in gaseous effluents
from Units 1 and 2 will not result in an annual·gamma air dose in excess of 10
mrads and a beta air dose in excess of 20 mrads at any location near ground
level, at or beyond the site boundary, which could be occupied by individuals.
The annual total quantity of iodine·131 released in gaseous effluents will be less
than 1 Ci/reactor 'and the total quantity of radioiodine and radioactive
particulates released in gaseous effluents from Units 1 and 2 will not result in an
annual dose or dose commitment to any organ of an individual in an unrestricted
area from all pathways of exposure in excess of 15 mrem. (Staff Testimony, post
Tr. 11673, pp. 34)
, 80. The Board finds that the doses associated with the normal operation of
Seabrook. Station, Units 1, and 2, meet the design objectives of Sections II.A,
I1.B; and II.C of Appendix I to 10 CFR 50. ,
, 81. On October 8, 1975, the Applicants, ir1 response to a Staff request for
information, indicated that they would follow the option' provided in the
September 4, 1975,: amendment to Appendix I and dispense with the cost·
benefit analysis requirements of Paragraph II.D of that Regulation (Applicants'
,Ex. 1d; ER, Supp.).
82. The expected quantity of radioactive materials released ir1 liquid and
gaseous effluents and the resultant doses meet the design objectives set forth in
the Staffs RM·50·2 guidelines, and the ,Board finds that the Applicants'
proposed design of Units 1 and 2 satisfies the criteria specified in the option
provided by the Commission's September 4, 1975, amendment to Appendix I
and, therefore, ,meets the requirements of Section II.D of Appendix I to 10 CFR
50.
I. Research and Development
, Intervenor NECNP contends that Applicants have not complied with 10'
I P Subsequent to admission of this, contention by the Board, the Commission
promulgated Appendix I to ·10 CFR SO, 40 Federal Register .19439, May 5, '1975. -On
September 4, 1975, an amendment to Appendix I was promulgated, providing the option to
dispense with the cost-benefit analysis required by ,II.D of Appendix I (40 Federal Register
40816).
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CFR SO.34(aX8) in that the Applicants are not pursuing required research and
development programs (Third Prehearing Conference Order, 1[63).
83. The Applicants have described a number of verification tests which are
being carried out for the purpose of obtaining technical and design information
(SER, Table 1.7-1). Such information is not research and development as
defmed 10 CFR SO.2(n), 10 CFR SO.3S(a)(2). The Staff concludes that there are
no safety features or components which require research and development as
defined, and the Board so finds.
NEPA Considerations
A. General
84. Applicants submitted on June 12, 1973, an Environmental Report (ER)
pursuant to Appendix D of 10 CFR 50,20 and subsequently added supplements
thereto? I The ER and its supplements contain detailed information on the
environmental impact of the construction and operation of the facility, in addition to giving· the Applicants' evaluation of the environmental impact of
construction and operation.
85. Based on the environmental information submitted by the Applicants in
the ER and its supplements, and on its own independent review and analysis, the
Staff prepared a Draft Environmental Statement which was issued in April 1974.
Copies of this Draft Environmental Statement, with requests for comments,
were made available to appropriate Federal, State, and local agencies and
organizations. (FES, p. iii) A notice of availability, with requests for comments
from the public was published in the Federal Register on April 26, 1974, (39
F.R. 14749, 14750). Sixteen Federal, State, and local agencies and other
interested parties commented on the Draft Environmental Statement (DES) as
did the Applicants (FES, p. iv). The Staff then prepared a Final Environmental
Statement (FES), which in December 1974 was issued and made available to the
public, to the Council on Environmental Quality and to the aforementioned
organizations and agencies. 22 The comments from the aforementioned agencies
and interested parties were considered in the FES, and an evaluation of these
comments is included therein (FES, § 11).

20Appendix D was superseded on August 19, 1974, by 10 CFR 51, the Commission's
current Regulations implementing NEPA.
2 I This Environmental Report was admitted into evidence at the evidentiary hearing as a
portion of Applicants' Ex. 1. Supplements to the ER were admitted as Applicants' Exs. la
and Id.
"11ie FES was admitted into evidence and incorporated into the record following Tr.
5817.
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86. The FES covers in detail the environmental impact of both the construction and operation of the Seabrook Station. It contains a detailed description of the site and the plant, with a discussion of the environmental effects of
site preparation and plant and transmission line construction. In addition, the
FES covers the environmental impact of plant operation, discusses the environmental monitoring program and assesses the environmental effects of postulated
accidents. It also considers in detail the implications of the proposed project,
including the need for power, the adverse environmental effects which cannot be
avoided, the relationship between short-term use of the environment and'maintenance and enhancement of long-term productivity, and the irreversible and
irretrievable commitment of resources. Further, the FES discusses alternatives to
the proposed action, with assessments of alternate energy sources, alternate sites
and plant design alternatives. It also presents a cost-benefit analysis of the
project. The FES contains a summary of its assessments and concludes that,
after weighing the environmental, economical, technical, and other benefits of
construction and operation of the facility, against environmental and other
costs, and considering available alternatives, the action called for under NEPA
and Appendix D23 to 10 CFR 50 is the issuance of a construction permit for the
facility, subject to certain conditions for the protection of the environment.
87. The Board finds that the Stafrs FES is a comprehensive review and
evaluation of the environmental impact of the construction and operation of the
facility, except insofar as the assessments and evaluations in the FES are
modified by the findings and conclusions reached in this Initial Decision.
Further, the FES, as modified herein, sets forth an adequate evaluation of the
various alternatives to the proposed action.
88. Further, the Board has independently considered the environmental
impact of the proposed action and the Board hereby agrees with, incorporates
by reference and adopts the Stafrs evaluations in the FES, except with regard to
areas where the Staff evaluation is in conflict with the Board's resolution of the
issues in controversy as set out in this Initial Decision or where the Staff evaluation is in conflict with the fmdings herein relating to the issues specified in the
Commission's Notice of Hearing.
Contested NEPA Issues
A. Tourism
Intervenors Weinhold and SAPL contend Hut the facility will have an adverse impact on the tourism industry in the Hampton-Seabrook Beach area
(Third Prehearing Conference Order, ~~3, 43) .
.'

,

UNbw 10 CFR 51.
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89. Applicants have made a survey in other tourist areas where nuclear
plants have been operating for some tinle (Applicants' Testimony, post Tr. 5901;'
Applicants' Ex. 12). Six plants were chosen on the basis that they represent
nuclear ,plants which are located at or near beach areas which are· utilized by
tourists (Tr. 6102). There are some differences between the Hampton·Seabrook'
area and the areas with respect to which the survey was made (Tn 5957.73),
particularly in the sense that none of these 'areas seem to experience a seasonal
influx of the magnitude experienced at Hampton·Seabrook. In addition, only'
three ·of the six plants are visible from the actual beach area (Tr. 5933, 5959,
5961.62, 5967). The survey in large part represents the results of interviews with'
people to whom the taker was ,directed by local public utility representatives
(Tr. 5915). No adverse comment was forthcoming on the effects of plant
operation on the tourist business of the areas visited (Tr. 5953, 5974).
90. While none of the areas surveyed is wholly analogous to Seabrook in all
respects and the survey cannot be described as done scientifically, it appears to
provide some support for the proposition that there have been no gross adverse
impacts on tourism in areas where nuclear plants operate. In addition, some of
the plants. are being boosted, by local Chambers of Commerce or motels as
tourist attractions (Applicants' Ex. 12, pp. 2,4,7,14).
9L The Staff indicates that it is unaware of any situation where'a nuclear
facility's ,construction or operation had adversely affected tourism (Staff Testi·
mony, post Tr. 6058). '
92. The ,Board finds that, while there is no 'way to determine the exact
impact on tourism in Hampton·Seabrook which would result from' the plant,'
there is no basis at this time for finding that Seabrook would have any adverse
effect on tourism.

B. ,Aesthetics'
, Intervenors 'State and SAPL contend that ,Applicants have not given
adequate consideration to the possible adverse aesthetic impact of the facility
(Third Prehearing Conference Order, ~ ~ 16, 40).
'
93. Applicants introduced an artist's rendering of the plant (Applic"ants' Ex.
9). Applicants have attempted to reduce the visual impact by choices of appro·
priate materials. The color chosen (a dark shade of gold) was chosen on ,the
assumption that one could not "camouflage" the plant by choosing a tree or sky
color, especially with the change of seasons, and, thus, the most attractive color
would be a neutra1 earthy color. (Applicants' Testimony, post Tr. 5773. pp. 4·5;
Tr. 5799, 5777,5804-05) ..
. ,
94. A study was made to ascertain the visual impact the plant would have
from a number of locations surrounding the plant. A balloon was tethered at the ..
location and elevation of the Unit 2 reactor containment. Photographs were then
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taken from a number of points using precision techniques, and an artist, using
the balloon elevation as a guide, added sketches of the plant structure to scale on
the photographs to indicate the extent of 'plant visibility. (Applicants' Testimony, post Tr. 5773, pp. 5-10; Applicants' Exs. lOa-IDe, 11)
95. The plant will not be visible from the'swimming area of Hampton
Beach, nor from the ocean-side portion 'of the Seabrook Beach (Tr. 5783).
96. Using totally insulated buses and equipment, Applicants have reduced
the switchyard to an area roughly 100' x 150' rather than the several acres which
normally would be required (Tr. 5778-79).
97. The, Board finds that the Applicants have taken accoun't of aesthetic
values and have attempted to reduce the visual impact so far as is practicable.
,

.

.

"

,

.

'

,

C. Arcbaeology
Intervenor State contends that the construction activities will render unsalvageable archaeologically and anthropologically" Significant remains 'of Indian
villages on the site (Third Prehearing Conference Order ~25).
98. Applicants have committed to preserve certain areas of concern not
located within the mediate construction 'area and to preserve for a reasonable
time and pay for the excavation of those portions of another site as shall be
,'~, '
designated by a qualified consultant (Tr: 5852).
99. The Board finds that archeological values on the' site will be salvaged or
p~eserved in a re~onable manner.'
'

D. Wildfowl
, , Intervenor' Audubon contends that Applicants have ~ven imidequate con~
sideration to the' effects of construction and operation of the facility on the
Hampton-Seabrook estuary as
important nestiIig, feeding, migratory stop, and
'
winterin'g area for birds (Third Prehearing Conference Oider, ~9).' "
" 100. It'appears th3t noise from construction'may displace and disturb some'
birds, but that these should return when construction ceased.' Noise levels fr9m
operation will likely discourage the presence of birds which cannot habituate' to'
noise levels of 70 dBA,' but this should not're'suIt in the loss of many specIes or
large numbers ofbiras. (Applicants' Testimony, post Tr. 6119, pp:'9-10) ,',' .
101. Applicants conducted an air and foot survey for heron and, egret
rookeries throughout the exclusion area. "Applicants found no nests b!lt,do not
rule' out the possibility that some exist: In addition, Applicants' are conducting
an ongoing waterfowl census. (Applicants' Testunony, post Tr. 6119;
10-12)
102. Audubon expressed concern as to whether the installation of the barge ,
landing would interfere with piping plovers and common and least terns
(Audubon Ex. 1, pp. 3, 4). It appears that piping plovers have not nested in this
area since' 1972, lind tenis 'have not been seen for Ii decade or more (Tr. 6176).

an

PI'.
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103. The barge landing will not be built where the piping plover nests were
seen, and while construction noise might preclude nesting in the adjacent area,
there appears to be no reason to believe nesting would be precluded after construction ceases (Applicants' Ex. 13; Tr. 6149-50).
104. The Board finds that the Applicants have given due consideration to
the possible adverse effect of construction and operation upon wildfowl in the
area and that no undue adverse effects are likely to result.
E. Decommissioning
Intervenor Audubon Society contends truit decommissioning of the facility
will have a long·term negative impact on the recreational, historical, economic,
and aesthetic potential of the coastal region (Third Prehearing Conference Order,
~ll).

105. There exist a number of alternative methods for decommissioning a
nuclear facility at the end of its useful life, including "mothballing," "entombment," and "removal" (FES, pp. 10-2, 11-33). Although all of the facilities
decommissioned thus far were, in terms of power level, small reactors compared
to the contemplated Seabrook reactors, the technology necessary to accomplish
decommissioning is available and does not change because of reactor size or
power level; more of the same kind of work would be involved (Tr. 5623, 5628,
5691,5673; Applicants' Testimony, post Tr. 5576).
106. All of the methods can be carried out in such a fashion that there
should be no significant long.term effects beyond the site itself. The future
availability of the site will depend upon the question of whether a method of
total removal will be employed or some form of in place entombment or mothballing~ (Applicants' Testimony, post Tr. 5576, pp. 6-8; FES, pp. 11-33, 11-34;
Tr. 5640-42; Tr. 5630) If the mode selected for Seabrook's decommissioning
were less than complete removal, such as "mothballing" or "entombment," the
public would only be denied access to those areas of the site within the security
area in the case of "mothballing," and would be able to enter the buildings if
"entombment" were involved (Tr. 5641-42).
107. In the cases of the buildings of two reactors which have been
i'entombed," one is used as an exhibition hall and the other as a garage for
municipal vehicles (Tr. 5631, 5605-06).
108. The Board finds that decommissioning of the facility used should not
have undue long·term negative impact on the recreational, historical, economic,
and aesthetic potential ,of the coastal region.
F. Public Lands and Access
Intervenor State contends that Applicants' utilization of what are now
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public lands will result in loss of public access to the Hampton-Seabrook marsh
(Third Prehearing Conference Order, ~20).
.
109. Construction of the plant requires the acquisition (by discontinuance)
of a road (Rocks Road) leading to the site. Applicants plan to replace this road
with a new access road over which townspeople will be able to pass to a new
boat landing on a tidal river running through the marsh .and known as Browns
River. (Applicants' Testimony, post Tr. 5808, pp. 3-5, as modified by Tr.
5806-807)
110. First priority for use of this road will be accorded to the townspeople
of Seabrook. However, Applicants will permit any member of the public to use
the road unless overcrowding becomes a problem in which case Applicants have
agreed with the Seabrook Selectmen to restrict access to townspeople from
Seabrook. (Tr. 5810-11) The new road probably will not be open to public
vehicular traffic until two to three years after construction starts (Tr. 5812).
111. The loading dock to be constructed on public1y-owned land in the
Beach District, facing the so-called Black Water River, will be made available for
public use both during and after construction. Construction of the facility will
cause no interference with harbor traffic. (Applicants' Testimony, post Tr. 5808,
pp. 4-5; Tr. 5813)
112. Access to the marsh from the area known as "The Rocks" will be
restricted during certain times during construction. After "the plant is operating,
public access will be unaffected except in an emergency situation (Applicants'
Testimony, post Tr. 5808, p. 5).
113. The Board finds that the construction and operation of Seabrook will
.
not unduly interfere with public access to the marsh.
G. Transmission Lines
Intervenor Forests contends that the transmission line routes proposed by
the Applicants will cause unreasonable environmental degradation in light of
available alternatives (Third Prehearing Conference Order, ~30) .
. 114. A total of three transmission lines operating at 345 KV will be required
to deliver the power generated by the two Seabrook units to the New England
345 KV transmission grid (ER,· §3.9.1; FES, §3.8.2, §4.1.2; Tr. 9066-70,
9073-75). Applicants' proposed lines may be described as follows: The first line
runs in a generally northerly direction from the facility to the so-called Newington Station (hereinafter the Seabrook-Newington line); the second line runs
generally westerly from the facility to the so-called Scobie Pond substation
(hereinafter the Seabrook-Scobie line); and the third runs generally southwesterly across the New Hampshire-Massachusetts border and thence to the
so-called Tewksbury substation (hereinafter the Seabrook-Tewksbury line). The
original proposed routings of these lines are shown on maps in the ER. (ER,
§3.~; Figs. 39-1, 3.9-1A)
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115. As a result of hearings held by agencies of the State of New Hampshire,
an order was issued on January 29, '1974,-by the NHPUC which ordered the
issuance of a Certificate of Site and Facility for the New Hampshire portion of
the three lines, which, with some small variations, were the same as those proposed in the ER. It is these routes which, with a possible minor variation in the
routirig of the Seabrook.Newington line in an area known as "Packer Bog,"
Applicants now propose to utilize. (NHPUC, Dkt. No. D-SF6205 Public Service
Co. of N.H. Seabrook Nuclear Power Plant, Certificate of Site and Facility,
Commission Report and Order No.l1,267,January 29,1974, Order No. 11,267
and PUC Appendix 3-official notice taken at Tr. 8077; Applicants' Exs. 17A,
18)'
;,
~ 116. In addition to the proposed routes, the Applicants have described two
overall alternate routings for the three lines (ER, § 109). "Alternate No.1"
would do away with the Seabrook.Tewksbury line arid'have two lines running
parallel in a' westerly direction from the facility:to Scobie Pond substation on
the same route as the proposed Seabrook-Scobie line, and then two lines on a
common riiht-of.way running generally southeasterly from the' Scobie Pond
substation to the TeWksbury substation. (ER, §10.9, p. 10.9·1; Fig. 10.9·1) : '
117. Alternate No. 1 has been rejected by Staff and Applicants due to the
major' environinental and aesthetic impact caused by the routing of two 'trans·
mission'lines through tlie Pow Wow River-Cedar Swamp Natural Area (Appli.
cants' Testimony, post Tr. 8081, p. 7; FES; §9.2.4; p: 9.13): '
',l "
118. "Alternate No.2" as proposed would do,away with the Seabrook·
Scobie line and would have two lines running paraiIel in a generally south·
, westerly direction from the facility to the Tewksbury substation 'on the' same
route as the proposed Seabrook.Tewksbury line, and then one line running
generally north northeasterly from Tewksbury substation" to the Scobie 'Pond
substation (ER, § 10.9; Fig. 10.9·2).
, 119. A study conducted by -Applicants revealed that "Alternate No. '2" as
proposed would have' a detrimental effect' on system stability and that con·
sideration of system stability 'dictated that the second line from Seabrook 'to the
TewksbUry substation as contemplated by "Alternate No.2" woUld'have to
electrically by.pass the Tewksbury substation and extend to; and termiIiate at,
the so-called Sandy Pond substation (hereinafter referred to as "Alternate ·No.
2" with the Sandy Pond extension) (FES, p: A.9;Fig. A4.1·2; FES, p. A.19;
Applicants' Testimony, post Tr. 9239;pp':14; Tr. 8304).'<\ ,', ' , .
, 120. Adoption of. the scheme of· "Alternate No.2" with the Sandy Pond
extension would require the expenditure ofniore than $21,000,000, exciusive of
right.of.way costs, in excess of the cost of the three·line scheme as oriiirially
proposed by'the Applicants'(FES, p. A·l1; Applicants' Testiriiony, 'post Tr.
9239,pp.4.8andSheetsl·9).
"
'" "
121. Staff recommends that 'Applicants' proposed routings be approved
>,
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· with the exception that, with respect to the Seabrook-Scobie line, the Applicants should be required to "dogleg" the line around an area known as Cedar
Swamp which lies' along the Applicants' proposed route (FES, p. iv, §4.1.2, pp.
4-4,4-6; Fig. 4.2; §9.2.4, pp. 9-13; Tr. 9673-77).·
122. :The Seabrook-Newington line will, upon leaving the switchyard, run
northerly along a railroad right-of-way in part across the Hampton-Seabrook
marsh a distance of approximately 2.25 miles until it reaches a corridor occupied
by extant 34.5 KV lines owned by another utility. At that point, the line turns
westerly along that corridor for' a distance of about 2 miles at which point the
line turns northerly to run on a new corridor parallel to, but separate from, an
existing PSCO 34.5 KV corridor for a distance of about 0.75 miles where it then
links up with the existing PSCO 34.5 KV corridor and .proceeds northerly for
about 2.25 miles into the northern part of the municipality of North Hampton,
New Hampshire. At this point, the Seabrook-Newington line jogs northwesterly·
for a distance of about 0.75 miles, then back in an easterly direction a distance
of about 2.25 miles. The line then turns generally northerly and runs about 2.5
miles through the .southeast comer of the Town of Greenland, New Hampshire,
across the Greenland-Portsmouth, New Hampshire border, skirting the fringes of
Packer Bog to the southeast and joins an extant 115 KV corridor running
between Scobie Pond substation and Newington Station and proceeds along that
corridor in a generally northerly direction for a distance of about 5 miles to
Newington.·The total line length is approximately 18 miles and covers a straight.
line distance of approximately 14 miles. (Applicants' Exs. 17A, 18)
123. Applicants have 'indicated a preference to deviate from the proposed
Seabrook-Newington route in the area of Packer Bog. As approved by·the New
Hampshire Site Evaluation Committee, the line would skirt the southeasterly
edge of the Bog. Because this route would possibly require the cutting of white
cedar located on the edge of Packer Bog (Tr. 8135), Applicants would prefer to:
go straight through the,Bog itself (Tr. 8135-36, Applicants' Ex. 18). This route
would avoid the cedar and also would mean construction on a higher and drier,
strip of land than that encompassed in the Site Evaluation Committee route (Tr.
9046-49,9128-29).
,
,
124. The proposed Seabrook to Scobie line runs westerly from the station
on a new corridor in a generally westerly direction a distance of some 12 or 13
miles to approximately the border between the towns of Kingston and Danville,
New Hampshire. The line then turns northwesterly and, with one jog, runs
gnerally northwesterly apprOximately 4.5 miles through Danville to the existing
Scobie Pond-Newington corridor. The line then follows this corridor a distance
of about 9 miles in a west southwesterly direction and then jogs westerly a
distance of about one mile to join an extant 345 KV corridor (The Maine,
Yankee line) which it follows southwesterly about 1.75 miles into Scobie Pond
substation. The total line length is about ,28.75 miles; to cover a straight line
distance of 25-26 miles. (Applicants' Ex.' 17A)
,
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125. Only a small portion of the proposed Seabrook-Tewksbury line lies in
New Hampshire. The line proceeds westerly from the station parallel on a common corridor with the Seabrook-Scobie line a distance of about 5.5 miles to a
point in South Hampton. It then turns and runs about 6 miles southerly crossing
the New Hampshire-Massachusetts border, and proceeds to the so-called West
Amesbury substation. At this point, it picks up an existing 115 KV corridor and
follows that corridor a distance of about 23 miles to a point (Dracut Junction)
where it joins an existing 115-230 KV corridor and proceeds southerly along
that corridor a distance of about 4.8 miles, to Tewksbury substation. Total line
length is 39-40 miles, to cover a straight line distance of 28-29 miles. (Applicants' Ex. 17A)
126. The configuration proposed by the Applicants, as well as all alternatives discussed herein, assumes the existence of two other 345 KV lines: one
from Tewksbury substation to Scobie Pond substation, which Applicants indicate to be a future system requirement which will be built with or without
Seabrook; and a second line from Tewksbury to Sandy Pond which is already
under construction, towers already having been erected, the right-of-way cleared,
and awaiting only the stringing of conductors. (Tr. 8093-95 as corrected Tr.
.
8294-95; Tr. 9106)
127. The Pow Wow River-Cedar Swamp environs, comprising an area of
approximately 1,000 acres (SPNHF Ex. 2, p. 3), is recognized as a natural area
by the New England Natural Areas Inventory, funded by the New England
Regional Commission (SPNHF Ex. 1, p. 2), and by the New Hampshire State
Soil Conservation Service and the New Hampshire State Plannmg Office (Tr.
8912). The Society for the Protection of New Hampshire Forests has approximately 10-15% of this area under its protective ownership, which includes
50-60% of the dense or pure stands of the Atlantic White Cedar in this area (Tr.
8237). Through the center of this Natural Area flows the Pow Wow River,
surrounded by both sides by an extensive freshwater marshland complex. This
kind of extensive river-marsh ecosystem is very uncommon in southeastern New
Hampshire-the nearest being approximately 100 miles away along the Merry
Meeting River. (SPNHF Ex. 2, p. 6; FES, p. 4-5;Tr. 8229, 8557,10148-10150)
The Area contains relatively dense or pure stands of the Atlantic White Cedar, a
species found only in the Atlantic coastal regions of the United States, which is
becoming increasingly scarce as its available habitat is reduced by economic
development (FES, p. 4-5; Tr. 9614-9615,10148-10150).
128. Because of the existence of the Pow Wow River marshlands, this area is
an important habitat and flight lane for migratory waterfowl and thus is one of
the few areas in New Hampshire used by the Department of Fish and Game for
its pre-season waterfowl studies and census (SPNHF Ex. 2, p. 3; Tr.
10133-10134). The Pow Wow River marshlands measure apprOximately 1,400
feet across, where the Applicants' proposed route lies, and approximately 1.4
miles in length, north and south (Tr. 10114-10116). This is a flat expanse of
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floating and marshy vegetation, bisected by the Pow Wow River (Tr. 8557-8562;
Applicants' Ex. 15); Across this expanse of marsh, there is an unobstructed view
until the forest edge begins (Tr. 10114-10121). The only man-made structures
visible are a few earth-colored duck blinds used by frequent duck hunters in
season (Tr. 10117). No artificial structures are visible above the top of the
surrounding trees, which are roughly 70 feet high (Tr. 10118, 10123).
129. The Society for the Protection of New Hampshire Forests is presently
developing a series of nature trails and guided tours on its land (SPNHF Ex. 4,
Part II), over which the lines will cross. The area is used by campers and
canoeists and occasional youth groups (Tr. 8026, 8559, 8564-5, 9636-9638,
SPNHF Ex. 4, pp. 6-7). Except during the hunting season, it is a relatively
uncrowded and peaceful area. As the population and economic development of
this region increases, the recreational value of this relatively pristine area will
increase.
130. The Applicants' proposed transmission corridor would cross the Pow
Wow River marsh about midpoint along its north-south length at one of its
widest points (Applicants' Ex. 15, Tr. 8512, 8513). The crossing would be
effected using two approximately 200-foot high steel lattice-work towers. The
towers and the related transmission lines would be visible from most vantage
points along the edge of the marsh as well as from the Pow Wow River.24
131. The Staffs proposed minimum circumference dogleg would pass
.through the surrounding forest and across scattered gravel pits, skirting the edge
of the Natural Area (Tr. 10125, 10118-10127, 8239-8241). The supporting
structures would be wooden H-frames (with the exception of the steel tubular
shaft angle structures) which would blend in with the forest.2s These structures
would be approximately 75 feet high and would not be visible above the tops of
adjacent trees (Tr. 8134,10122-10123, 10125). The dogleg would not present
any wide open vistas to visitors to the Pow Wow River-Cedar Swamp Natural
Area (Tr. 10125).
132. Potential adverse effects from the Applicants' proposed construction
methods can be alleviated with the Staffs minimum circumference dogleg, as the
land on both sides of the river at the dogleg crossing is dry, forested land (Tr.
10121-10122). The cleared right-of-way the dogleg would pass through should
provide sufficient room for the construction of berms or ditches to prevent
construction runoff from reaching the river ,26
24SPNHF Ex. 2, pp. 8-10. It is noted also that the span·between the towers is about
2,275 feet and the lines would be about 50 feet above the marsh at their lowest point.
2 SER, p. 10.9-1, Tr. 8140, Tubular steel poles are also more aesthetically pleasing than
steel lattice towers. Tr. 9307.
2 'The right-of-way will be 170 feet wide. ER, Amendment #1, p. 3.9-1. However, it is
doubtful that crossing the Pow Wow River using wooden H-frame structures will give rise to
the need for any dewatering near the river's edge, as H-frame structures require no foundation. Tr. 9299, 9340, 9214-5, 9121-2.
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133; There is a residual possibility that the Applicants' proposed construction methods may prove infeasible, requiring the placement of transmission
structures in the marsh itself (fr. 9133-9137) and/or the movement of heavy
equipment into this natural area; ,
' .
134. The presence of the lattice-work towers and associated transmission
lines proposed by Applicants could cause significant numbers of the migratory
waterfowl who use the Pow Wow River marsh as a feeding area and flight lane to'
avoid this natural area (Tr. 9758-9762, 9766-9767). This avoidance behavior is
based on visual cues and can cause birds to fly off laterally from the disturbed
area (fr. 9759-9762; 10134-10135), the result being a loss in suitable habitat
for migratory waterfowl and thus a proportionate reduction in population of the
"affected species (fr. 9758-9759, 9766-9767, 10133-10134). This impact could
be particularly significant in southern New Hampshire where river marsh habitat
is rare.
135. Use of the Staffs proposed dogleg would require the cutting of some
cedar (fr. 9581-83, 9783, ,9785); the increased economic cost, depending upon
the dogleg chosen,. would range between $400,000 and .$1,300,000 (Tr.
8933-39). A through route for access by people and off road vehicles such as
snowmobiles would result (Tr. 8941). Herbicides would have to.be used on the
right-of-wa~ (f~. 9022, 9034-35). The net benefit for the doglc:;.is that it would
remove a VlSUal wult from Cedar Swamp (Tr. 8945-46,9464-9'"803).
..
136.·Tuming to the Seabrook-Newington line, Forests advocates a route
which would avoid Packer. Bog altogether by having the line jog to the north and
west prior to reaching Packer Bog to join the existing 115 KV Scobie-Newington
corridor and following that corridor into Newington (Forests Ex. 8; p. 4, and
,Attachment Nos. 4, 5; Forests Ex. 3, pp. AI-A2). Adoption of such a route
would increase visibility (fr. 8916-19, 9053-54) in the Town of Greenland, New
Hampshire. Assuming parallel construction is used, the cost.of Forests' route
may be cheaper overall than the NHPUC or PSCO routes (Tr. 9168-75).
137. Based on the foregoing, the Board finds that Applicants' proposed
routes, including that route directly through Packer Bog, are acceptable with the
exception that, in the Pow Wow River-Cedar Swamp area the Staffs minimum
circumference dogleg should be followed.
H. Turbidity and Co~truction Runoff .
Intervenors Audubon and Forests contend that the Applicants have not
given adequate consideration to the adverse impact on the biotic communities in
the Hampton-Seabrook estuary and surrounding waters resulting from turbidity
and siltation. caused during constr:uction of the facility and to the adverse effects
of construction area runoff, dewatering of structures and construction of the
cooling 'water system (fhird Prehearing Conference Order, 1)8,14).
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138. The sources of runoff during construction of the facility will be from'
naturally occurring precipitation and water pumped from excavations to permit
construction "in the dry."
139. A drainage system consisting of ditches, catchbasins, drain piping, and,
a sediment settling basin will be installed early in the construction effort. The ,
drainage system is designed for a storm recurrence frequency of once in one
hundred'years, and a short duration downpour of 1.14 inches in ten minutes is
the drainage design criterion. The proposed settling basin is approximately 166
feet x 346 feet in plan and six feet deep. The minimum retention time for the 1
design storm is 17 minutes and silt in the particle size range 0.02 mm and over
will be settled; discharge will be to the Browns River. (Applicants' testimony,
post Tr. 10767, pp. 8-9)
140. Some turbidity will be created during the construction of the' barge
unloading and offshore construction service facility at Seabrook Beach. This
facility will create an elevated area approximately 500' x 500', slightly below the'
level of an adjacent highway (Elev. + 10 MSL) where a beach now exists.8teel
sheet piling will be used to retain earth fill on three sides; the highway will retain
it on the fourth side. Some dredging of the harbor is required (about 30,000
c.y.). This will be done by a suction dredge after the steel sheet pile enclosure is
complete and the interior will be used as a settling basin for the dredged material. It is not anticipated that water from the dredge discharge will overtop this
sheet pile basin. Some minimal amount of turbidity will be created at the cutter
head of the suction dredge. (Applicants' Testimony, post Tr. 10767, pp. 7-12) "
141.: The offshore facilities will be constructed by drilling large holes
through the ocean bottom to the tunnel elevation, lining the holes, and then
placing precast concrete segments to make the intake and discharge structures.
Work will be done from a jack-up barge and will utilize a steel casing through the
water and the' overburden. Some uncontrollable turbidity will be created 'in
placing and removing the legs of the jack-up barge and in placing the steel casing.
Minor amounts of tremie concrete may also be required. (Applicants' Testi- '
mony,postTr.10767,p.13)
.'
142. State regulations limit the turbidity in any discharge to the Browns
River to 10 Jackson Turbidity Units G.t.u.), and Applicants are committed to
this standard and all other standards for water quality governing this river
''
,
(Applicants' Testimony, post Tr. 10767 ;pp. 10, 13-14)."
143. Applicants have done an exhaustive sampling program to determine
species distribution and community composition of both the Hampton-Seabrook
estuary and coastal New Hampshire (Applicants' Testimony, post Tr. 10767, p.,
14;'Applicants' Exs. 23,27,28,31). In addition, the Applicants have conducted
a literature search with respect to the effects of turbidity and siltation at
dredging sites (Applicants' Testimony, post Tr. 10767, pp.'IS-20).
144. A study done by the Applicants shows that the soft-shelled clam (Mya
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arenaria), one of the important species which miiht be affected, is tolerant to
silt loading. Studies by the New Hampshire Fish and Game Department showed
no clam mortality attributable to siltation from certain recent dredging activities
in the area by the New Hampshire Department of Resource and Economic
Development. (Applicants' Testimony, post Tr. 10794, pp. 12-13; Applicants'
Ex. 25) A considerable amount of dredging has occurred over the past twenty
years in the Hampton Harbor estuary without any undue adverse effects thereon
(Applicants' Testimony, post Tr. 10767, pp. 20-23; Applicants' Testimony, post
Tr. 10794, pp. 12-13).
145. The Staff has analyzed the likely effects of construction upon the
Browns River, and has concluded that no serious and irreversible impacts are
likely to be experienced (Staff Testimony, post Tr. 10910, passim).
146. The Board finds that the Applicants have given adequate consideration
to the possible adverse impacts of turbidity and siltation resulting from construction of the facility upon the biotic communities in the Hampton-Seabrook
estuary and surrounding waters, and that adequate consideration has been given
to the possible adverse effects on these waters from construction area runoff and
dewatering.
I. Aquatic Effects of the Condenser Cooling System
Intervenors Audubon, Forests, New Hampshire, Ross, and SAPL contend
that the Applicants have not adequately considered and studied the environmental effects of the proposed condenser cooling system of the plant (Third
Prehearing Conference Order, ~~6, 7,14,15,23,24,31,38,39,53).
147. As originally proposed by the Applicants, the condenser cooling
system was to have an intake located approximately 3,000 feet off the shore of
0
0
Hampton Beach (42 ,53',48" N.; 70 ; 48', 45" W.) (Applicants' Testimony 22,
post Tr. 10546, p. 28 as corrected Tr. 10598; Applicants' Ex. la, pp. S5-22A,
Fig. S5-1). Water would flow into the intake at a rate of 824,000 gpm and
thence flow through a tunnel about 13,000 feet in length to the pumphouse at
the site (ER, §3.4.2.1; FES, p. 3-7).
148. A single intake structure was originally contemplated (ER, §3.4.2.2;
Fig. 3.4.4; FES, pp. 3-7,3-9).
149. After absorbing heat in the condenser, about 16 x 10 9 BTU/hr, the
water will be discharged via a 15,000-foot tunnel through a discharge structure
located some 5,000 feet off shore from Hampton Beach (ER, §3.4.23; FES, p.
3-7).,
150. On August 1, 1974, the Applicants applied to EPA under FWPCA
§316 for a Determination as to the propriety of its condenser cooling system as
originally proposed to the NRC and as generally described above (Public Service
Co. of N.H.. EPA Dkt. No. NH0020338, [Region 1], Determinations issued
March 18, 1975, p. 1).
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151. On March 18, 1975, EPA issued Preliminary Determinations with
respect to the condenser cooling system for Seabrook as proposed. These were
revised on May 16, 1975. In general EPA approved the concept of "once·
through" cooling and the proposed diffuser discharge but required the location
of the intake to be moved seaward into a specified quadrant and left open the
question of intake design. (Public Service Company of N.H., et al. [Seabrook
Station Units 1 and 2], Dkt. Nos. 50-443, 50-444, LBP·75-61, NRCI·75/10, p.
693, [hereinafter cited as "ASLB 10/3/75 Memo"]. Public Service Co. of N.H.,
EPA Dkt. No. NH0020338, [Region 1] Determinations issued March 18, 1975,
as revised May 16, 1975) The EPA Determinations were issued as Final Deter·
minations on June 24, 1975, (Public Service Co. of N.H., EPA Dkt. No.
NH0020338 [Region 1], Determinations issued June 24, 1975; ASLB October
3,1975 Memo, LBP·75·61, 2 NRC 693 at 695).
152. The State of New Hampshire through its Water Supply and Pollution
Control Commission (NHWSPCC) issued a §401 certificate, (May 29, 1975),
approving the location of the discharge and setting forth certain limitations
necessary to assure compliance with FWPCA and State law (ASLB 10/3/75
Memo, LBP·75-61, 2NRC 693 at 695, Tr. 2794, Applicants' Ex.40).
153.·The EPA Determinations as isued required that the intake be relocated
further offshore within the northeast quadrant of a circle having a two·mile
radius and centered upon the northern edge of the so-called "Outer Sunk
Rocks" (Applicants' Testimony, post Tr. 10546, p. 28; Public Service Co. of
N.H.• EPA Dkt. No. NH0020338. Region 1, Determinations issued June 24,
1975).
154. Applicants proposed to EPA, and fIled in the form of amendments to
the PSAR and ER with NRC and this Board, a new intake proposal. This
proposal was for an intake location some 4,000 feet east of the original location
0
0
and some 7,000 feet offshore (42 ,54' N.; 70 ,47' W.) (Applicants' Testimony,
post Tr. 10546, p. 28 as corrected Tr. 10598; Applicants' Ex. la as corrected Tr.
10598). The incremental cost of moving the intake location will be an additional
amount of money in excess of $12,000,000 (Tr.l0S96, 10636, 11556). Appli·
cants also proposed a scheme using three intake structures as opposed to a single
intake structure (Applicants' Ex. la, pp. S5.22£O ..
155. On September 30, 1975, EPA issued another set of Preliminary Deter·
minations approving Applicants' new proposed intake location and design
(Public Service Co. of N.H.• EPA Dkt. No. NH-2·338, Region 1, Determinations
sent to NHWSPCC September 30,1975).
156. On October 9, 1975, the State of New Hampshire issued a §401
certificate approving the second EPA Determinations (Applicants' Ex. 42, Tr.
8771,11056).
157. On October 24,1975, EPA issued Final Determinations with respect to
the new intake location and design, approving both (Public Service Co. of N.H.•
EPA Dkt. No. NH0020338, Region 1, Determinations issued October 24, 1975,
Tr.ll056).
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158. Applicants conducted studies over the period 1972-1973 of
phytoplankton, zooplankton, and meroplankton larvae (exclusive of ichthyoplankton) (Applicants' Ex. 27, Applicants' Testimony, post Tr. 10546, pp.
28.29). In the period 1973-1974, a sampling program was continued, following
the developmental stages and adults of three indicator species of zooplankton in
detail throughout the year at the originally proposed inlet location and in
sampling area north and south along the coast. In addition, Mya arenaria (the
soft·shelled clam) larvae were sampled live and distinguished from Hiatella artica
larvae. (Applicants' Testimony, post Tr. 10546, pp. 29-20; Applicants' Ex. 32)
With respect to ichthyoplankton, the Applicants conducted studies to determine
the monthly average abundance of all species of. eggs and larvae found in the
immediate vicinity of the originally proposed intake location (Applicants' Testi·
mony, post Tr. 10546, p. 30; Applicants' Ex. 31).
159. The various sampling programs described above were done at the time
when it was assumed that the intake would be at the original location. However,
the new intake location is only 4,000 feet away from the originally proposed
intake and is still within the near-coastal area off Hampton. The hydrological
studies conducted by the Applicants covered a much broader area than the
original proposed intake area and demonstrate that the entire near-coastal area is
dynamic. The studies indicate that there exist no long·term differences with
respect to .species composition or abundance of plankton throughout the nearcoastal area. (Applicants' Testimony, post Tr. 10546, pp. 31-32; Applicants' Ex .
. 27, Tr. '10652)
.'
160. Applicants have conducted studies to determine the spatial and
temporal distribution of plankton within the near~oastal area (Applicants' Testimony, post Tr. 10546, pp. 32-34; Applicants' Exs. 27, 29, 30,31,32, and 33).
'Applicants have also conducted hydrographic field studies since 1972 including
continuous monitoring of oceanographic and meteorological parameters, ocean
survey cruises, 13-hour anchor stations, release of drift bottles and seabed
'drifters, thermal infrared overflights, sediment transport studies, drogue studies
and diver observation of water current flow patterns (Applicants' Testimony,
post Tr. 10546, pp. 35-44).
161. In order to make estimates of projected mortalities, the Applicants
defined the ecosystem as the seaward distributional limit for species being con·
sidered. In setting up the limits, the Applicants attempted to build in con·
serva~isms by setting the boundary' somewhat short 'of the actual seaward distribution observed and by assuming a uniform distribution to a depth of 30 feet
for the species. In fact, the water is deeper than that, about 50 feet, and thus the
calculations would tend to overstate the percentage of mortality. (Applicants'
Testimony, post Tr. 10546, pp. 4546; Tr. 10603) Volumetric calculations
indicate that, under average hydrographic conditions, a maximum of 5% of some
near-shore meroplanktonic .population might be affected. Analytical studies of
the flow characteristics indicate that, 'under typical hydrogfaphic conditions,
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over short periods of time, a maximum of 3-5% of the meroplankton organisms
including the larvae of the soft-shelled clam (Mya arenaria) passing by the intake
within 2.5 miles of shore would be entrained. The Staff has also evaluated this
effect and concurs. (Applicants' Testimony, post Tr. 10546, pp. 44-45; Applicants' Ex. 32; Staff Testimony, post Tr.l0883, pp. 5-9)
162. Although the foregoing evaluation was based upon the assumption of
the intake being at the original location, the new location is still within the !zone
utilized as the ecosystem, but will result in the intake being located in deeper
water. Therefore, it would appear reasonable to assume that the percentages of.
mortality calculated for the original intake location will not be significantlYl
modified (Applicants' Testimony, post Tr. 10546, pp. 47-48; Tr. 10691, 10711).
, 163. The design inflow velocity of the Seabrook intakes will be about one
foot per second (Applicants' Testimony. post Tr. 10546, p. 48). One of the
major features will be the inclusion of velocity caps. The velocity caps and the
intake structures have been designed as an integrated whole. (Applicants'Testimony, post Tr. 10546, pp.48-55; Tr. 10560-63; Tr. 10577-80) The velocity caps
will be well below the surface zone and well below the direct wave impact
influences which would occur during storms. In addition, the intake structure,
has been designed with hydrodynamic loadings corresponding to the maximum
wave which could be supported in the depth of water at the intake location. The
wave loadings were determined utilizing conservative assumptions in the estimation of both the horizontal and vertical wave structures. (Tr. 10576-77)
164. The design does not include means for removing entrapped fish in a
live condition. It is not feasible to provide for fish remova1.at the intake itself,
and it is not expected that any fish which reach the traveling screens at the
pumphouse will survive the pressure gradient between the intake and the
pumphouse at the plant site. (Tr. 10557-58)
i 165. Applicants have conducted studies of the finfish in the area including
studies of the spatial and temporal distribution of the various species utilizing
this area. The studies suggest that large schools pass through the near-shore area
only rarely. and assuming a relatively high rate of entrapment (compared to the
entrapment rate vis-a-vis resident fishes) when schooling migratory ,fish do pass
near the intake, it appears doubtful that this could have an important effect on
overall popUlation of the species involved (Applicants' Testimony, post Tr.
10546, p. 55; Applicants' Ex. 31; Tr. 10732-33; Tr. 10741-42).
166. The intake will be located in an area where the bottom is not attractive
to browsing fish. The intake openings are 8 to 18 feet off the bottom which will
protect against entrapment of bottom dwelling fish, and its location is in a depth
of 55 feet of water which should mitigate the entrapment of surface oriented
fish. In addition, the elimination of the vertical component of the intake current
by use of the velocity caps should mitigate entrapment. (Applicants' Testimony,
post Tr. 10546, p. 56; Tr. 10563, 10577-78)
,
167. The Staff has made a study based upon operational entrapment data
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gathered at a west coast plant, utilizing correction factors to account for differences in design and velocity, and has concluded that the potential for entrapment is low, and the calculated amount of entrapment to be expected is about
3.2 tons of fish per year (Staff Testimony, post Tr. 10883, pp. 2-5 as corrected
Tr.l0881).
168. Based on the foregoing, entrapment of fish is not expected to be
significant.
169. The discharge of heated water from the condenser cooling system gives
rise to the possibility of three categories of effects which include gas bubble
disease (GBD) resulting from fish breathing water which is supersaturated with
gases due to increases in temperature and pressure during passage through condenser cooling system, themal shock and other thermal effects (lethal and sublethal) to organisms located in the discharge area and, fmally, cold kill due to
reverse thermal shock should the plant be shut down during the winter months
(Applicants' Testimony, post Tr. 10546, pp. 25-26).
170. The Seabrook discharge structure will be a submerged multi-port diffuser located about one mile east of Hampton Beach. The diffuser will be about
1,000 feet long with 22 nozzles, each of which is about 2.6 feet in diameter with
a discharge velocity of 15 fps. The nozzles will be aligned in a northwestsoutheast array and will discharge in an easterly (offshore) direction. (Applicants' Testimony, post Tr. 10546, p. 57; Applicants' Ex. la, p. S5-22A)
171. Extensive tests were run on a physical model of the proposed intakedischarge area. The model included a section of the Atlantic Ocean of approximately 9,000 x 9,000 feet (1,860 acres) on a scale of 1/115 and had the
capability to be operated in such a manner as to simulate the currents which had
been observed at the site as a result of the hydrographic field studies. The tests
indicate that the maximum near-surface isotherm which will result subsequent to
a near-field jet mixing will be about 4°F. In addition, an analytical model was
developed to account for certain effects which were not producible in the
physical model. (Applicants' Testimony, post Tr. 10546, pp. 57-64; Tr.l0715)
172. The utilization of the subsurface high velocity discharge proposed will
provide rapid mixing and cooling. The rapid rate of cooling combined with the
high velocity of the rising plume should provide little opportunity for long-term
residence by fish within excessively warm water. This should mitigate the possibility that large numbers of fish would suffer from thermal effects, GBD, or
cold kill. (Applicants' Testimony, post Tr. 10546, pp. 69-70; Tr. 10688; Staff
Testimony, post Tr. 10883, pp.I-2; Tr. 10898-99)
173. The Board finds that the Applicants have given adequate consideration
and study to the possible environmental effects of the proposed condenser cooling system, and that the evidence indicates that operation of the plant with the
proposed condenser cooling system will not have significant adverse environmental effect on the aquatic ecosystem with either of the two intake locations.
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174. The Board finds further that, although a closed·cycle cooling system
employing either natural-draft or mechanical-draft cooling towers would result
in smaller impact on aquatic biota, other environmental and monetary costs
substantially outweigh this advantage. Therefore, the Board concludes that the
Seabrook site is unsuitable for a closed-cycle cooling system.'-'

J. Effects on Oams and Oam Flats
Intervenor SAPL contends that construction and operation of the facility
will have an adverse effect on the clam flats in the area of the facility, resulting
in the loss of revenues from the sale of clam licenses by the State of New
Hampshire (Third Prehearing Conference Order, ~ 42).
175. There are five clam flats in the Hampton·Seabrook estuary which hold
approximately 85% of the soft·shelled clams (Mya arenaria) resident in the
estuary. The construction of Seabrook Station itself will not result in any
destruction or siltation of any of the five clam flats. (Applicants' Testimony,
post Tr. 10794, pp. 9·10; Applicants' Exs. 26, 30, Fig. 1) Construction of the
barge unloading and offshore service facility will necessitate the destruction of a
small intertidal area of between 34 acres (approximately 150,000 square feet)
located on the westerly side of Route lA in Seabrook about'900 feet southerly
of the Hampton Harbor bridge. The construction project will require this un·
loading and service facility only for about five years. The Applicants have agreed
to leave the facility there for use by the public if requested to do so by local or
State officials or to remove it if that is desired. (Tr. 6103.104) The 3.5·acre area
is not a "clam flat," having a density of only 3 clams per square foot versus an
average of 16.5 clams per square foot on the five "clam flats" referred to earlier.
(Applicants' Testimony, post Tr. 10794, pp. 11·12; Tr. 10797·98; Staff Testimony, post Tr. 10910, p. 3)
176. The sale of clam licenses apparently bears no relationship to the
productivity of the clam flats at Hampton·Seabrook. There has been a steady
dwindling of the clam resources since 1967 (probably due to human predation
by digging), and the number of clam licenses has increased steadily since 1968
(Applicants' Testimony, post Tr. 10794, pp. 15·20; Tr. 10609, 10796; Tr.
10869.70).
177. It appears that the larval stock for the Hampton-Seabrook estuary is
part of a large coastal pool generated by the adult population along the coasts of
northern Massachusetts, New Hampshire, and southern Maine from which all of
the estuaries in any year recruit their next generation. The actual source in any
given generation in any given estuary is dependent on local hydrographic condi·
tions at the time of disposition and deposition. (Tr. 10602·03, 10798·99,
10825·26; Applicants' Exs. 26, 27,30,32,33,35)
2

7See Supporting Opinion, Section G for further discussion.
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178. Applicants have developed an analytical flow model for the prediction
of clam larvae mortality assuming uniform spatial distribution of the larvae in
the water column, which model predicts the entrainment of '2.94.6% of the
soft-shelled clam larvae passing by the intake in a 2.5-mile wide coastal band
(Applicants' Testimony, post Tr. 10794, p. 14: Applicants' Ex. 32; Tr. 10603,
10855).
179. The Staff has constructed a similar model on the basis of which the
Staff predicts an entrainment value of about 2.6% (Staff Testimony, post Tr.
'
.
10883, pp. 6-9).
'
180. Since the adult population of clams in the flats appears to be being
controlled by factors other than the number of spat which set, the effect of the
entrainment predicted should have no significant adverse effect on clam flat
populations (Applicants' Testimony, post Tr. 10794, pp. 14-15; Staff Testimony, post Tr. 10883, p. 9; Applicants; Exs. 30, 35).
181.. Based upon the foregoing, the Board finds that entrainment of clam
larvae during operation of the Seabrook Station will not have undue ,adverse
effects on the harvestable clam populations in the Hampton Harbor estuary.
K. Commercial and Sport Fishing
Intervenor SAPL contends that construction and operation of the facility
will result in economic loss to commercial and party boat fisherman in the area
(Third Prehearing Conference Order, ~41).
i82. There appear to be two types of commercial fishing in the proposed
intake area: lobstering and infrequent gill netting.
183. The adult lobster is a bottom·dweller which, it appears, will be unaffected by the intake which is located some 8 to 18 feet off the seabed or the
jet discharge of warm water which will not contact the bottom. There is a
chance for entrainment of lobster during the planktonic larval stage but the
surface orientation oflobster larvae should serve to minimize this occurrence. ,
184. The gill netting in the intake discharge area is directed principally at
the cod (Gadus morhua) which is also a bottom dwelling species. Thus, the same
principles regarding entrapment and entrainment of larval stages will apply to
the cod. (Applicants' Testimony, post Tr. 10728, p. 4; Applicants' Ex_ 32)
185. The principal sport fish in the intake-discharge area are the winter
flounder. and the yellow-tail flounder. Both of these species are strongly bottom
oriented during, the adult stage and, thus, will be unlikely to be entrapped or
affected by the jet discharge for .the reasons noted above. Yellow-tail flounder
larvae are primarily surface oriented, appearing in the mid-depths where the
intake is located only during metamorphosis to the adult bottom dwelling stage.
Winter flounder larvae may at times be found in the mid-depths of the water
column where they would be subject to entrainment; however, the data appear
to indicate that winter flounder spawn well to sea from the proposed intake-
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discharge area. (Applicants' Testimony, post Tr. 10728, p.,5; Tr. 10619)
186. There are certain other pelagic sport fishes, such as pollock, mackerel,
and striped bass, found in the intake-discharge area at various times of the year.
However, they do not spawn in that immediate area, and the evidence appears to
indicate that entrainment and thermal effects on them should be slight. (Appli.
cants' Testimony, post Tr. 10728, p. 6; Applicants' Testimony, post Tr. 10546,
pp. 55·56; Applicants' Exs. 30, 31)
187. Based ,upon the foregoing, the Board finds that the construction and
operation of Seabrook will not have any significant adverse economic or other
effect upon commercial and sport fishing in the area.
L. Need for Power
Intervenors NECNP and Ross contend that the Applicants' forecast of the
Need for Power (projection of peak demand)' is incorrect (Third Prehearing
Conference Order, June 18,1974,111133,56).
188. The Seabrook Nuclear Station will be owned by several New England
utilities, each of which is a participant in the New England Power Pool
(NEPOOL). Public Service Company of New Hampshire (PSCO) will operate the
Station and will hold about 50% ownership. The need for the proposed station is
related to the requirements of generating capacity of both NEPOOL and PSCO.
The construction of new bulk generating capacity in New England is planned
and coordinated by NEPOOL. The obligations of NEPOOL participants include
the central dispatch of all generating units of NEPOOL participants, main·
tenance of generating reserves adequate to insure the reliability of the pool, joint
use of transmission facilities for specified pool purposes, and joint planning of
future generation and transmission. Each participant has an obligation to meet
its own "Capability Responsibility," that is, to install or otherwise participate in
capacity equal to its share of the total generating capacity required to serve the
New England load. (ER, § 1.1 ; FES, §8.1)
189. One practical effect of the NEPOOL agreement is that, so far as the
generating capacity required by each participant to meet its own power demand
is concerned, participants with newly installed units, which usually provide
temporary excess capacity for that, utility, provide power to other participants
who might be otherwise short on operating or reserve capacity. As total demand
in the NEPOOL service 'area grows, the reserve required is provided by installing
new:units by the participants in sequence, according to requirements of geo·
graphical load growth and of system reliability and (electrical) stability. The
Seabrook Station is intended to supply power primarily for the New Hampshire
and Northern Massachusetts region and to balance the NEPOOL transmission
system.
190. NEPOOL has adopted a policy of increasing its nuclear base load
capacity, and its objective is that in the future nuclear generating plants will
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compose about 50% of the system's total capacity (Applicants' Testimony, post
Tr. 11106, pp. 103·104; Tr. 12486·87). Presently about 17% is nuclear.
191. The proposed Seabrook Station along with other nuclear units
presently authorized by NEPOOL represents the implementation of that policy.
The end result of this policy would be that nuclear plants would supply all base
load, and fossil and hydroelectric capacity would supply cycling and peaking
load. (Tr. 11164) The basis for this policy is that New England has been and is
heavily dependent on imported oil as fuel for its generating stations, and
NEPOOL considers the supply of oil to be uncertain and believes that it should
reduce its dependence on this fuel (Tr . .l1337·38).
192. NEPOOL and Applicants propose also that the substitution of nuclear
power plants for fossil plants is justified for the foreseeable future on economic
grounds even though the capital cost of nuclear plants is substantially higher
now than for fossil plants. The cost of electricitY'per kilowatt hour from nuclear
plants is less sensitive to the changes in cost of uranium than the cost of power
from fossil plant to fossil fuel cost. It is suggested also that substitution of
nuclear fuel for fossil fuel is justified also on the grounds that the fossil fuels are
important and useful for purposes other than their caloric value. (Applicants'
Testimony, post Tr. 11106, pp. 97·99; post Tr. 12229, pp. 7·8; Tr. 11196·98,
11205·09;Tr.11310·13)
193. NEPOOL currently forecasts an annual compound growth in demand,
for the period 1976.1986, of 5.6% in the New England (NEPOOL) area (Appli.
cants' Ex. 43). This forecast reflects the impact of the energy and fuel supply
conditions which changed abruptly in 1973, and NEPOOL's revised view of the
economic and energy situations now and in the future. During the period
1963·1973, the annual average growth in demand was 7.4% in winter and 8.9%
in summer. In the years of 1974 and 1975 the peak load was essentially the same
as 1973 or slightly less. This effect is the composite result of the conservation
efforts following the oil embargo of late 1973, followed by sharp rises in the
price of oil, and the economic recession which reached its depth in 1974 and
1975.
194. Using econometric analysis, Applicants developed projections of
electric energy requirements for the PSCO service area and for New England as a
whole. For the period 1970·1985, it was projected that consumption of electricity
in PSCO area would grow at a rate between 6.0% and 7.0%. For New England
the projections indicate a growth rate in the range of 4.7% to 5.9%. The ranges
reflect uncertainties in economic and demographic factors, and the uncertainties
concerning the relationship between these factors and sales of electricity. (Appli·
cants' Testimony, post Tr. 11106, pp. 57.91)
195. Applicants' current projection is that peak demand (in the PSCO ser·
vice area) will grow at a rate of about 73%, and at a rate of about 7.4% in
energy sales (Tr. 12669), being slightly higher than, the high projection by its
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consultant. New Hampshire has been for the past several years the fastest
growing area in population in New England, and the annual increase in sales of
electricity averaged about 9.3% from 1960 to 1973, and about 9.9% from 1968
through 1973. For the years 1974 and '1975, total energy sales were essentially
unchanged from 1973, being up 0.1 % in 1974, and in 1975 sales were 0.5% less
than in 1974. (Applicants' Testimony, post Tr. 11106; Fig. 5; pp. 15-21; Tr.
12644-46)
196. The major .negative impacts on sales in 1975 relative to 1974 were due
to the residential and industrial areas, these showing no change and minus 5.0%
respectively, while commercial sales and sales to other utilities showed increases.
It appears that the recession in economic activity, causing reduction in personal
income, has caused residential customers to reduce their consumption of energy.
In the PSCO area this situation has been aggravated because of the substantial
number of seasonal (vacation) homes. (Tr. 1182-85) It is predicted that
industrial activity will increase as the area moves out of recession and make up
lost ground and move even higher, and that residential sales are likely to behave
similarly, though perhaps not as quickly. (Tr. 11188-89; 11192-95)
197. Applicants have endeavored to take into account the effect of price
increases on the consumption of electricity (price elasticity) (Applicants' Testimony, post Tr. 11106, pp. 62-72; Appendix A). The price of electricity in real
dollars is expected to increase until about 1980, and to remain about constant in
the period 1980-1985, that is, the price is not expected to rise faster than the
general price level (Tr. 11298-99). It is thought that of the overall decline in the
growth rate of consumption of electricity in 1973-1975, one third to one half
may be attributed to conservation efforts, about one quarter to one third to the
recession, and the remainder to price increases (Tr. 11252-58). However, the
effects of the recession are considered to be transitory, so that in the next
decade or so, the growth rate in demand for electricity will be positive, but will
continue to be governed primarily by general economic activity, price changes,
and conservation efforts.28
198. While Applicants' currently project demand to increase at a rate of
about 7.3%, it is recognized that substantial uncertainty obtains in forecasts, and
Applicants suggest that the actual growth rate for the New Hampshire area may
be in the range of 5% to 9% (Tr. 11273-74). NEPOOL has forecast a growth rate
of 5.6% (~193, supra), but also has analyzed its authorized additions to generating capacity with regard to both reliability (of service) and economics. If it is
assumed that all presently authorized NEPOOL plants, some 8,080 MW, are
. installed on schedule, and that the load grows so slowly that all this capacity is
28ft" is expected that conservation efforts will include more efficient equipment and
procedures used by industry, more efficient home and office appliances, and measures taken
by residential customers.
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not needed until 1990, it is estimated by NEPOOL that a saving of almost $2
billion could be realized in the total cost of electricity in the period
1975-1990.29 This figure represents the estimated difference in cost between
the installation and operation of the planned nuclear plants and the cost of
operating existing fossil·fueled plants with the addition of gas turbines or other
low capital cost plants to meet peak demands. (Tr. 11165-72) Thus, if the load
grows more slowly than anticipated, all the presently planned nuclear plants may
not be needed, for reasons ofreliability, before about 1990 but it appears that it
would be economically advantageous to install them.
199. Turning to the subject of reserve margin, NEPOOL calculations
indicate that the appropriate reserve for the NEPOOL system in the early 1980's
will be approximately 24·25%. These reserve projections represent an increase
over present objective reserves, of about 20%, and are made due to the fact that
NEPOOL will have several large new units coming on line in the early 1980's.
The reserve objective is set utilizing a model developed by NEPOOL together
with Westinghouse Corporation which enables NEPOOL to analyze the
probabilities with respect to generation available and the load that must be
carried. Required reserves are projected utilizing this model and are set to meet a
NEPOOL criterion of a probability of loss of load one day in ten years. (Tr.
11525-29)
200. Assuming construction between 1976 and 1986 of all presently
authorized NEPOOL units, NEPLAN 30 forecasts for the. winter peak of
1981/1982: capacity of 24,225 MW, a peak load of 19,191 MW and thus a
reserve of 5,034 MW which would represent a reserve of 26.2%. For the
1983/1984 winter peak NEPLAN forecasts capacity of 27,828 MW, a peak load
of 21,369 MW and thus a reserve of 6,459 MW or 30.2%. Absent construction of
Seabrook projected NEPOOL reserves for 1981/1982 and 1983/1984 are 20.2%
and 19.5%, respectively. (Applicants' Testimony, post Tr. 12229, p. 5; Figs. 1
and 2; Applicants' Ex. 43)
201. Based on the foregoing, the Board fmds that, considering the uncertainties of forecasting, Applicants' and NEPOOL forecasts of demand for
electricity are within a reasonable band of uncertainty, that it will be economically advantageous to install the Seabrook Station, that the substitution of
nuclear fuel for fossil fuel is in the interest of conservation of fossil resources of
widely varied usefulness, and that the Seabrook Station will be needed in the
early to middle 1980's to meet anticipated loads in New England with appropriate reserve margin.

29ft 'was assumed that the cost of nuclear fuel is about 6 mills per kilowatt hour. More
recent information set this cost at more than 7 mills, so the net saving would be somewhat
less.
3 The NEPOOL Planning Committee.

°
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M. Reliability
Intervenor NECNP contends that Applicants have overestimated the reliability factor of the plant because of the inadequacy of the Applicants' quality
assurance program (Third Prehearing Conference Order, ~ 55).
202. Applicants' quality assurance program has been found to be acceptable
(see ~ 12, supra). There appears to be no substantial basis for assuming that
long·term capacity factors for coal and nuclear units should be significantly
different. 31
203. The Board finds that the Applicants' quality assurance program has not
adversely affected estimates of the reliability factor of the' Seabrook Station.
N. Alternate Energy Sources
Intervenors NECNP and Ross contend that Applicants have given inadequate consideration to alternate energy sources, specifically:
(a) wind power
.
(b) solar heating and cooling in existing and new structures
(c) solar central generation of electricity
(d) geothermal energy
(e) methane gas from sewage
(f) fuel cells
(g) solid waste central generation
(h) M-H·D generation of electricity
(i) use of ocean thermal gradients to generate electricity
G) generation of electricity by biomass (wood) conversion
(k) generation of electricity by coal
(1) generation of electricity by oil from oil shale
(m) conservation of energy as an alternate
(a) Wind Power
. 204. With respect to wind power, central generation by wind power on the
scale necessary to obviate the need for any substantial portion of Seabrook by
the early 1980's is not feasible (Applicants' Testimony, post Tr. 6250, p. 15;
FES, §9.1.1.2, p. 9-4; § 11.9.1.1, pp. 11-32).
205. The Board finds that wind power is not a feasible alternative to Seabrook.
.

(b) Solar Heating and Cooling
206. Components for solar heating and cooling systems are now available on
a limited basis, but are not yet in mass produc·ion. A number of structures have
, I

See Supporting Opinion, Section H.

903

been constructed using solar heating, supplemented by heat pump and/or
electric heating. Test results suggest that solar heating is technically feasible, and
demonstration programs, sponsored by the U.s. Government, are proposed for
the near future. It is not expected that solar energy will supply a significimt
portion of the nation's energy needs in the foreseeable future. (Applicants'
Testimony, post Tr. 6250, pp. 13·15; Tr. 6355·81; Tr. 6860-6931; Tr. 6431·35;
Tr. 6461;NECNP Ex. 14; Staff Testimony, post Tr. 7330,pp.l·2)
207. The Board fmds that solar heating and cooling is not a viable alterna·
tive to the Seabrook Station.
(c) Geothermal Energy
208. There are no readily accessible suitable sites known to exist in New
England; and use of the nearest possible site (deeper than any site previously
utilized) in the Virgioias would be prohibitively expensive because of associated
transmission costs (Applicants' Testimony, post Tr. 6250, pp. 17·18; FES, §§
9.1.1.2,11.9.1.1).
.
209. The Board finds that geothermal energy is not a viable alternative to
Seabrook.
(d) Fuel Cells
210. Economical fuel cell generating stations have not yet been developed
for general use (Staff Testimony, post Tr. 7330, pp. 5.6).
211. The Board finds that fuel cells are not a viable alternative energy
source.
(e) Solid Waste Central Generation
212. It is estimated that, by 1982, three facilities in Massachusetts, now in
the planning stage, will be producing 145 MW(e) (Commonwealth Ex. 1). One of
these facilities (the Saugus Facility) is in the discussion stage (Tr. 7872), and the
other (Haverhill) is at the point where a contract is under negotiation and a state
environmental impact statement is being written (Tr. 7835.36).
213. The waste from 80% of all New England would be necessary to fuel a
2,300 MW(e) facility. The waste reasonably available in the PSCO service area
represents a potential for only a very small amount of the energy to be produced
by Seabrook. (Applicants' Testimony, post Tr. 6250, p. 16; Staff Testimony,
post Tr. 7330, p. 8)
214. The Board finds that generation of electricity by solid waste does not
represent a viable alternative to Seabrook.

(f) M·H·D Generation of Electricity
215. The Board finds that generation of electricity by M·H·n (Magnetohy.
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drodynamics) is currently in its infancy, the state-of-the-art being a 25 MW(e)
plant operating in the U.S.S.R. Significant technological breakthroughs are
needed before it will be available on a large scale comparable to Seabrook.
(Applicants' Testimony, post Tr. 6250, p.13; FES, §11.9.1.1)
(g) Use of Ocean Thennal Gradients

216. The Board finds that with respect to ocean thennal gradients, such a
method of generation is not feasible on the New England coast, the nearest
feasible site being off the coast of Miami, Florida (Applicants' Testimony, post
Tr. 6250, p. 17;FES, §11.9.1.1, §9.1.1.2).

(h) Generation of Electricity by Biomass (wood) Conversion
217. At present wood is not cost competitive as a fuel for electrical generation and future increases in prices of competitive fuels plus technological breakthroughs are necessary to make it so (SAPL Ex. 8, pp. 5-6; Tr. 7244-99). Efforts
are under way to develop wood·burning furnaces for homes and commercial
establishments on a small scale (Tr. 7123-59).
218. The Board finds that wood is not a viable alternative to the Seabrook
Station.
(i) Generation of Electricity by Coal
219. Since 1973, costs of nuclear fuel have risen Significantly, and are
expected to rise in the future (Applicants' Testimony, post Tr. 12229, pp. 34).
The price of coal also has risen and is expected to rise further (Applicants'
Testimony, post Tr. 10162, p. 16; Tr. 11298-302; NECNP Ex. 22, Table 5).32
220. Fuel costs are a substantially greater proportion of total generating
costs of fossil units than of nuclear units, that is to say, a doubling of nuclear
fuel costs has a much smaller effect on cost per kwh in a nuclear unit than would
the doubling of fossil fuel costs on cost per kwh in a fossil unit (Tr. 11174,
11198; Tr. 11103-04). For example, it is estimated that for plants going into
service in 1984, the cost of generation will be about 39 mills/kwh for a nuclear
unit, of which about 7.7 mills/kwh is fuel cost. For a coal unit, the estimated
cost is about 56 mills/kwh, of which about 23 mills/kwh is fuel cost. (NECNP
Ex. 22, Table 5) These estimates are based, inter alin, on assumed capacity
factors of about 70% for nuclear units, and about 74% for coal units. There
'2NECNP's Ex. 22 was offered In evidence at Tr. 12444 but the Board's ruling was
deferred at Tr. 12466 at Stafrs request, pending Stafrs motion in opposition CIT. 12464).
The Board denied Stafrs motion in ASLB Memorandum and Order on various motions to
strike dated June 25, 1976. NECNP's Ex. 22 is hereby received in evidence.
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appears to be no substantial basis for assuming that long-term capacity factors
for coal and nuclear units should be significantly different. (Tr. 6500; 7708-10;
Tr.l0014-16)
221. Assuming that both fossil and nuclear plants meet applicable standards,
particulate and gaseous emissions are higher from fossil units than from nuclear
units. Radioactive effluents from nuclear units are potentially higher than those
from coal-fired units. For once-through condenser cooling water systems the
water requirements and heat rejection are about 30% less for a fossil-fueled unit.
Creation and shipment of radioactive ~astes from nuclear plants are adverse
environmental effects, as are transportation and storage of coal for fossil units
and the use of coal requires storage or disposal of large volumes of ash. (FES,

§9.1)
222. Based on the foregoing. the ,Board finds that the Seabrook Nuclear
Plant is the preferred alternative to a coal-fired plant.

(j) Conservative Measures
223. A number of methods for conserving use of electricity in residential
and commercial buildings were suggested. These methods relate to modification
of existing buildings, incorporation of certain features in the design of new
buildings, and changes in current operating practice. With regard to residential
buildings, suggestions were made concerning space heat, water heat, air conditioning, refrigeration, cooking, lighting, clothes· drying. and miscellaneous
factors. For commercial buildings measures concerning lighting, mechanical
equipment, air conditioning, and other items were suggested. It is estimated that
the implementation of all measures suggested could result in potential reduction
of 13% for existing residential users, and about 36% for future residences. The
corresponding potential reductions for commercial users are about 32% and
52%. A combination of factors including governmental, economic, and social
pressures would be required to effect the changes suggested. (NECNP Ex. 13, pp.
6-8; Tables 2B, 2C, 3B, 3C)
224. No basis presently exists for predicting whether or when such conservation efforts would come into being either nationally or regionally although some
efforts are underway now (Tr. 6613-17).
225. It was suggested that a portion of the power to be generated by the
Seabrook Station could be replaced with power generated by ,pulp and paper
companies. Some of the paper companies in New England now generate their
own power, and at times sell power to the utilities. Presently it ,appears that
those paper companies that generate their own power use back-pressure steam
turbines, which can utilize fossil fuels and/or pulp liquors or bark. It is proposed
that the ·use of gas turbines, and waste heat boilers to generate process steam;
would be a more efficient means of generating ele,ctricity by the paper mills: To
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supply firm power' by either method would require operation of the power
system at all times, i.e., when the paper mill is shut down. Under these circumstances the cost of electricity would be substantially higher than when the mill is
in operation. Presently, PSCO does not foresee substantial amounts of power
available from paper mills, and its current purchases from these sources are very
small. (NECNP Ex.-l7; Tr. 7523-30; Tr. 11178.80)
, 226.' Based on ,the foregoing, the Board finds that conservation measures do
not constitute a viable alternative to the Seabrook Station.
O. Alternate Sites
Intervenors Audubon, Forests, State of New Hampshire, Ross, and NECNP
contend that alternate sites have been inadequately considered (Third Prehearing
.
Conference Order, 1111 5,13,27,30,35,60). , , ' .
, 227. Applicants and Staff collectively have 'considered 19 sites as possible
alternatives to the Seabrook Site. Of this number those selected as being pre·
ferred potential alternates to Seabrook were the Litchfield Site, the Rollins
Farm' ,Site, the Gerrish Island Site, and the Moore Pond Site. (Applicants'
Testimony, post Tr. 10162, pp. 29-35; FES, pp. 94 to 9-10; Staff Testimony,
post Tr. 10284)
228. The advantages and disadvantages of ·these sites relative to the Sea·
,brook Site are summarized below:
I. Litchfield
A. Advantages
1. Less Miles of Transmission Lines.
I.
The Litchfield Site would require about 37 miles of 345 KV line
compared to the Seabrook requirement of 86 miles.
2. Less Cooling Water Requirements.
The two nuclear units with cooling towers would require makeup of about 30,000 gpm as compared with the once·through
cooling require~ents of 780,000 gpm at the Seabrook Site.
3. Small Impact, on Biota.
Since the cooling water requirements are an order of magnitude
less than at the Seabrook Site the potential for impact of both
the intake and the thermal ~scharge should be less at the
Litchfield Site.
B. Disadvantages
1.' The site as proposed is located on a flood plain. This would
result in incr'eased safety-related costs. If dikes were required
for safety reasons, a choking effect on the river could result
during floods.
.
2. 'Population.
There is a population of approximately 140,000 in a ten·mile
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radius of the site, approximately twice the population for the
same area for the Seabrook Site (72,000) ..
3. Consumptive Water Uses.
The consumptive use' of water would be larger than at the
Seabrook Site.
4. Cooling Tower Costs.
The cost for cooling towers would be approximately comparable to the once-through-cooling cost at the Seabrook Site.
If the cooling towers were moved out of the flood plain, as
might be required, additional costs would accrue.
5. Cooling Tower Impacts.
The impacts commonly associated with cooling towers, drift,
fogging, and icing would be present to some degree.
6. Loss of Farmland Productivity.
The litchfield Site is composed to a large extent of.productive
farmland. This is to be compared to the Seabrook Site which is
not an area where farming is carried on.
7. Proximity to Manchester Airport may require hardening of
design.
8. Aesthetics.
Cooling towers would have an aesthetic impact because of the
size of the towers required and other typical characteristics
such as frequent plumes.
9. Diversion Requirements.
.
The site would require consumptive use of Merrimack River
water. Present plans indicate that the Merrimack River will be
a major source of domestic water supply (Er, §9.2.3.2). Use of
water by a power plant would limit such usage to some degree.
II. Rollins Farm
A. Advantages
1. Less Miles of Transmission lines.
Proximity of the site to the Newington Substation indicates
that less miles of transmission lines would be required than at
the Seabrook Site. .
2. Lesser Cooling Water Requirements.
It appears that once-through cooling would not be acceptable
at the site. Under this assumption, the. Rollins Farm Site
would require a cooling water make-up of about 30,000 gpm.
This is to be compared with the 780,000 gpm required at
Seabrook.
3. Small Impact on Biota.
The intake and outfall at this site would be in an estuarian
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system and, therefore, the potential for damage would be
dependent on dilution patterns, intake design, etc.
B. Disadvantages
1. Safety costs related to Pease Air Force Base.
The site is approximately 9,000 feet from the Pease AFB
runway. Hardening of the design would increase cost. If cooling towers were required the impact of the station on operations of the airfield would be even more severe.
2. Cooling Tower Impacts.
The impacts commonly associated with cooling towers such as
icing, drift, and fog would be present to some degree. Such
impacts would be more critical because of the proximity to
Pease AFB.
3. Population.
The reactor at the site would be 2-1/2 miles from the area of
dense population (City of Portsmouth). The population within
a 10-mile radius would be approximately 100,000.
4. Consumptive Use of Water.
The site would have a lesser requirement for cooling water but
would consumptively use more water than would be used at
the Seabrook Site.
III. Moore Pond
A. Advantages
1. Population.
The population within a ten-mile radius of the site is 12,000,
significantly lower than the 72,000 for Seabrook.
2. Aquatic Impact.
Based on the large differences in cooling water requirements
for a once-through (Seabrook) and a closed-cycle system of
condenser cooling, the site has a lesser potential for aquatic
impact.
B. Disadvantages
1. Length of Transmission Lines.
The site would require approximately 450 miles of transmission line as compared with the Seabrook Site requirement
of about 86 miles. The area that would be traversed includes
major recreational areas (ER, pp. 9.2-30) and the required
transmission corridors potentially would impinge on these
areas ..
2. Construction Force Costs (Economic & Social).
The site is relatively remote from large cities, and construction
at this site would require importation of large numbers of
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, workers, tending to increase labor costs and also create sig, nificant social impacts on the communities surrounding the
site_
3. Cooling Tower Impacts.
',The site would require a closed-cycle cooling system, and the
impacts attendant to cooling tower usage would occur. These
include icing, fogging, drift, and aesthetic impact.
4. Increased Consumptive Water Usage.
The consumptive use of water may be substantial in view of
other uses and requirements downstream of the site.
5. Transportation Access:
Road access to the Moore Pond Site is good but rail access
would be very difficult. Fabrication of the reactor vessel onsite
probably would be necessary.
6. Power Loss From Long Transmission Lines.
The site is remote from the large energy-using centers and long
transmission lines would be reqUired (see 1 ,above). Such long
lines would result in a power penalty because of increased
transmission losses.
N. Gerrish Island
A. Advantages
1. Population.
The site has a population of about 56,400 in a ten-mile radius
of the site whereas the Seabrook Site has 72,000. The Gerrish
Island Site has less transient population.
2. Biotic Impact.
The site with once-through cooling may have less potential for
aquatic impact than at the Seabrook Site; This is based partly
on the presence of the salt marsh at Seabrook and the potential indirect effects of the nuclear plant on it.
3. Less Tunnelling Costs.
Because the location of the reactor at the Gerrish Island Site
could be closer to the offshore intake and outfall, tunnel costs,
if tunnelling were necessary, would be less.
B.' Disadvantages. .
1. Construction Access.
Transportation access to the site would be 'poor. Railroad
access would require approximately 6 miles of new track and
several bridges. Access by road would require extensive building or rebuilding of several miles of road and several bridges.
2. Closeness to Population Center..
The site is within' 14,000 feet of the corporate boundaries of
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Portsmouth, NlI., (1970 population :of 25,717) and is in
, - Kittery, Me; (population 11,028).
3.- Length of Transmission Lines. '
I
The site would require 133 miles of transmission lines as
compared with the Seabrook requirement of 86 miles.
'4;. Difficulty of Access for Transmission Lines.
'
- Unless sufficient right-of-way through a fairly' populous area
could be purchased,-undergrounding would be required.
5. Terrestrial Impact.
, , , . -A portion of Gerrish Island is at present a park. Construction
of a nuclear facility would impact on the historic, scenic and
recreational uses of the island ..
'6. Social Impact.
' At present the only access to Gerrish Island 'is by way of
several small winding roads passing through congested residen~ " tial areas. Construction traffic would create a major impact on
:these roads and on the residents..
. I. •
7. ': Difficulty in Obtaining Site.
The only method by which the Applicants might obtain the
:, site at present is by purchase from a private individual. The
, owner has refused to, sell and Applicants are advised that
, Maine law 'does not permit condemnation for generation sites.
229., ConSidering the foregoing it appears that the Litchfield Site, on
balance, is superior to the other alternative sites that were evaluated: '
Based on the 'consideration of alternative sites and the entire record, the
Board fmds that there has been adequate consideration of alternative sites and
,that none of the alternatives are preferred over the Seabrook Site.

:

"

'

P. Final Cost-Benefit Analyses
r •

,I

• • J'

I

Intervenors' State _and NECNP contend that the Applicants' cost-benefit
analysis is incorrect because of underevaluated costs, overstated benefits, insufficient data, arid improper methodology (Third ·Prehearing Conference Order,
~~26, 51). I
230. The FES 'notes the unavoidable adverse environmental effects of construction and operation of the proposed facility both with respect, to the ter- ,
restrial and aquatic milieu (FES, p. 10-1) and discusses the relationship between
short-term uses and long-term productivity (FES, p. 10-1, 10-2). Th~ resources
which will be ,used almost exclusively for the production of electrical energy
during the anticipated life span of the facility will be the land itself and the fuel
consumed, with approximately 715 acres of the site committed to the:production of electrical energy for the next thirty'to forty years (FES, p. 10-1). Some
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slight deterioration of water and air quality will occur due to station effluents
(FES, p. 10.1). When the Seabrook Station becomes obsolete and is closed,
many of the disturbances to the environment will cease and a rebalancing of the
ecosystem will occur (FES, p. 10.1). Recent experience with other nuclear
reactors has demonstrated the feasibility of decommissioning and dismantling
such a plant sufficiently to restore the site to a reasonable facsimile of its former
use (FES, p. 10-1). The Board, based on Staffs analysis and description of the
short-term uses of the environment contained throughout the body of the FES,
agrees with the Staffs assessment that the benefits derived from the Station in
serving the electrical needs of the area outweigh the short-term uses of the
environment in the vicinity of the station.
231. The major resources to be committed irreversibly and irretrievably by
the construction and operation of Seabrook are the land used for the site during
the lifetime of the station, subject to the degree of decommissioning, and the
uranium consumed in generating electricity (FES, p. 10-2). Another principal
potentially adverse effect resulting from operation of the facility would be that
of entrainment of micro-organisms in the condenser cooling system, and in
particular the larvae of the soft-shelled clam and the lobster. Both the Staff and
the Applicants estimate the entrained larvae to be, in fact, a small percentage of
the population of larvae in the waters within about 2.5 miles of the shore. 232. It is the consensus of expert testimony that the adverse impact of
entrainment in the condenser cooling system would not be significant.
233. Table 10.2 of the FES deals with impact of the construction and
operation of the proposed Seabrook Facility, including associated transmission
line routing, on land use, terrestrial ecological impact and aquatic ecological
impact, radiological effects and air quality (FES, pp. 10-5, 10-6). Where the
impact is capable of meaningful quantification it has been quantified in Table
10.2 (Tr. 11621). Table 10.2 also contains a qualitative judgmen~ of the impact
in each given area (Tr.11621). As modified herein, the Board adopts Table 10.2
of the FES as a reasonable summary of the unavoidable environmental impacts.
234. The FES also contains an estimate of energy generating costs for the
proposed Seabrook Facility. These estimates were updated in Staffs testimony
on alternate energy sources (Tr. 7330, p. 14, Tr. 11560), to reflect are-analysis
of both capital and operational costs by rerunning the computer program CONCEPT.33 This program has been developed to check capital cost, estimates for

3 s11\e CONCEPT code was developed as part of the program analysis activities of the
AEC Division of Reactor Research and Development, and was designed primarily for use in
examining average trends in costs, identifying Important elements in the cost structure,
determining sensitivity to technical and economic factors, and providing reasonable longrange providing of costs. For a discussion of it and its application see Appendix A to Staff
Testimony, post Tr. 11539.
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proposed nuclear stations, and for fossil-fired alternatives (Staff Testimony, post
Tr_ 11539, p.1-2). The recent estimates take into account increases in escalation
rates as compared to those for the evaluation in the FES. The Board has reviewed the assumptions and methodology involved in the CONCEPT code and
finds that the CONCEPT code constitutes an effective method of producing
reasonable capital and operating cost estimates for a nuclear facility, as well as
an effective method of producing reasonable cost estimates for fossil units.
235. The Board finds that the capital, operating, and total cost estimates of
the Seabrook Facility of both the Staff and Applicants are reasonable.
236. The construction of the facility will cause some inconvenience to the
people in the Town of Seabrook because of the increased commuter traffic and
use of some municipal facilities. This cost will be compensated to some extent
by increased taxes from the facility. Station operation should cause only minor
inconvenience to local reSidents, while the increased tax base of the community
may have a major effect on the community.
237. Construction of the station and transmission lines will cause damage to
the aquatic and terrestrial biota. This should not result in the significant disturbance of any major ecosystem especially in view of this Board's holding that
the Applicants utilize the Stafrs minimum circumference dogleg around the Pow
Wow River-Cedar Swamp Natural Area.
238. Staff concluded that the benefits from the Seabrook Station will outweigh the costs and, furthermore, that the distribution of costs and benefits do
not place unreasonable costs on any segment of the population. Stafrs conclusions respecting the final cost-benefit analysis have not been changed by the
updated costs from the CONCEPT code (Tr. 11539, p. 2) nor from the additional costs due to the increased length of the intake tunne1. Stafrs cost-benefit
analysis was also updated to take into account the impact of the Commission's
Table S3 "Summary of Environmental Considerations for Uranium Fuel Cycle"
(10 CFR §51.20, Table S3) and Table S.4 which resulted from the Commission's rulemaking hearing on the "Environmental Effects of Transportation
of Radioactive Materials to and from Nuclear Plants" (40 Federal Register 1005,
January 6, 1975)(10 CFR §51.20, Table S.4)(post Tr. 11539, p. 1). Stafrs
conclusions were not changed as a result of considering the impact of the environmental costs of the uranium cycle and of the transportation of radioactive
materials reflected in Tables S.3 and S.4 ([d.).
239.·The Board believes that the methodology employed by the Staff in its
cost-benefit analysis and the judgmental factors used by the Staff are reasonable.
The Board also believes that the Staff estimates regarding both the environmental and monetary costs for the proposed Seabrook Facility are reasonable
and that the Stafrs weighing of the costs against the benefits of the proposed
Seabrook Facility was properly performed.
240. In summary the economic and environmental. costs resulting from
construction and operation of the facility are:
913

. (a) Construction, costs: including. transmission will be in· the area, of.
$1,600,000,000;
, .
. •. .
(b) About 45 acres of land will, be devoted essentially permanently to
station use and an additional 80 acres will be disturbed during construc-'
tion. In addition, some 1,200-1,400' acres of transmission rights-of-way
will be required which will be 'restricted in use for the life of the unit;
(c) A visual intrusion will be imposed upon the Cedar Swamp and Packer
Bog areas by the transmission lines;
(d) Operation of the plant will cause adverse effects by virtue of entrain~
ment -and entrapment of organisms in the water off the 'HamptonSeabrook beaches;
(e) Nuclear fuel will be consumed;
,(f) A small amount of. radiation will be received by the population surrounding the site calculated.to be 14 man-rem per year to the popula-'
tion within a 50-mile radius as opposed to 420,000 man-rem now being
received by this population by virtue of natural background radIation.
The benefits from construction and operation of the facility are principally:
.. (a) If demand for electricity should increase as forecasted by the Appli- '
cants, 'the ,facility will be· available to supply needed power' and to
assure reliability of the NEPOOL system;
, . '.
, . (b) If demand does not increase' as forecasted by ·the Applicants, the
,facility will be available to substitute for fossil fuels. In this regard,
. there will be an economic benefit from'the use ofless expensive nuclear
, generating capacity, and there will be a saving of .the more versatile'
,.
'
fossil fuels;
(c) Should oil in particular become unavailable, the facility would be
: needed whether or not demand for electricity increases as forecasted by
the Applicants;
" ..
. . (d) Local· benefits' will, include provision of about 9,050 man-years of
employment during construction, jobs for' ISO employees during
operation, and generation of about 4.5 million dollars of taxes annually
for the State of New Hampshire and the Town of Seabrook (see FES, ,
Table 10.1, p.IO-4).
241. Based upon all the evidence presented; the Board finds that the environmental and economic benefits from the construction and operation of the
facility will be greater, than the environmental and economic costs incurred.
Therefore, the Board finds that the balance between the benefits 'and costs
involved in the proposed action favors granting the construction permits for the
facility. Further, considering the final balance among conflicting environmental
factors set out in the record of this proceeding, the' Board finds that the ap~
propriate action to be taken is to authorize the granting of the construction 'permits, with appropriate conditions for the protection of the environment;
.1

914

,.. m. CONCLUSIONS OF LAW

..

1. The Board's authority' in this proceeding is based on the Commission's
Notice of Hearing, on the statutory authority of the· Atomic' Energy Act of
1954, as amended, on the statutory authority of NEPA, and on the Commission's Regulations governing the licensing' of production and operation
. :.
, .
facilities 10 CFR Part 50.
. 2.· In view of the issues in controversy raised by the intervention herein, this
is a contested proceeding within the meaning of 10 CFR §2.4{n). ",,'
, '3. As a contested proceeding, the Board decisional responsibility is as
specified in 10 CFR §2.104(bXl) and (3) and in 10 CFR Part 51.52.34 "
, " 4. The radioactive releases and the direct radiation from the facility and the
site must comply with the Commission's Regulations in 10 CFR Parts 20 and 50
and particularly with Appendix I of 10 CFR Part 50.
5. Under §51l(CX2)(A) of the Federal Water Pollution Control 'Act of
1972, as amended (FWPCA), this Board is precluded, in conducting its review of
the proposed facility under NEPA, from reviewing any effluent limitation or
other requirement established pursuant to the FWPCA or the adequacy of any
certification issued under Section 401 of the FWPCA. As a corollary to this, the
FWPCA precludes 'this Board from-imposing upon the Applicants any effluent
limitations ,other-than those established pursuant to the FWPCA. Accordingly,
this .Board must analyze the aquatic impacts of the Applicants once-through
cooling system as designed and located pursuant to the § 401 certification of
the State of New Hampshire issued October 9,1975.
6. EPA Determinations under Section 316(a) of FWPCA which grant Seabrook an exemption from that Act's requirement of closed-cycle coo~ing and
Section 316(b) which approve the Applicants' proposed location imd design of
the intake structure, are presently appealed by Intervenors SAPL and Ross
"_'
_
before the Regional Administrator of EPA (supra):
,It is conceivable that EPA could require ciosed-cycle cooling for Seabrook
as a result of the aforementioned appellate process before the EPA. , ..'. ' .
, . Should EPA requife closed-cycle cooling for Seabrook, this Board fmds such
a reqUirement to be. unacceptable for the Seabrook Site and, accordingly, in this
everituality, denies the application herein.
"
.
: 7. The FES, as modified herein, muSt comply, with the requirements of 10
CFR Part 51.
:.
,, '
.
,' , .
'" '
,.1
.'

• "

IV. SUPPORTING OPINION

J

I~; th~ portion

of

the I~itiai' Decisio~,

the Boarci:will provide a mem,?-

54
10 CFR Part '51.52' .)eearne err~ctive A~gust' 19, 1974, (39
'
supersedes ronner 10 CFR P~rt SO, AppendiX D, Paragraph A;l1:
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F.R. '26279) and
-"

.

· randum opinion to discuss and support certain of its Findings of Fact, Conclu·
sions of Law, and other rulings made in this proceeding.
A. Proposed Findings of Fact and Conclusions of Law Any proposed findings of fact or conclusions of law submitted by the
parties hereto, which are not incorporated directly or inferentially into this
Initial Decision, are herewith rejected as being unsupportable in law or fact, or as
being unnecessary to the rendering of this Initial Decision.
As to those contested issues which the Intervenors presented no direct
testimony nor conducted cross-examination of the Applicants' and/or Staffs
witnesses, the Board rules that the Intervenors have failed to controvert the
evidence of the Applicants and the Staff.
All requests for transcript corrections not heretofore granted are hereby
granted.

B. Umited Appeamaces

-

Requests for-limited appearances were made by a number of persons who
either submitted statements in writing or made oral statements on the record at
the evidentiary hearing. All pertinent questions raised by persons making limited
appearances were adequately answered by the evidence presented by the parties
to this proceeding. (10 CFR Part 2, Appendix A, Paragraph V(GX4)
C. Financial Qualifications
;'

The -controversy over financial qualifications of the Applicants was centered
on the question as to the ability of PSCO to raise 800 odd millions of dollars to
finance its share of Seabrook. It was pointed out that financing of Seabrook
would require an amount approximately twice the total assets of PSCO at
December 31, 1974. It was further pointed out that in the prior eight.year
period 1967·1974 PSCO raised capital equal to 167% of its assets as of Decem·
ber 31, 1966. (Applicants' Testimony, post Tr. 1177) However, during that
period PSCO's bond rating, by Moody's, was A and in February 1974, PSCO's
rating was reduced to Baa. Furthermore, along with that of many other utilities,
PSCO's common stock declined during the past two years to substantially below
book value. It is also a fact that PSCO was involved at the same time in an
extended rate proceeding. Following the outcome of that proceeding PSCO's
earnings, as noted eariler, began to improve.
During the past two years or so an unusual combination of tight money,
recession, inflation, and the energy crisis which resulted in rapidly rising costsof
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fuel and other expenses have adversely affected utilities' ability to raise funds for
all purposes, including funds for new plants.
The fmancial health of utilities, and their ability to raise funds, depends on
a number of factors among which the more important are the volume of sales,
rates, and capital structure. During the past year rate increases for utilities
generally have been steadily granted and as the recession diminishes sales in·
crease to some extent, thus improving the utilities' fmancial health (Tr. 1725·32;
Tr.1737·38)
,
In the Board's view the preponderance of the expert testimony in this case
is that the necessary funds will be forthcoming from the market although the
cost of money may be higher than originally projected by PSCO.
D. Organization and Management
While the Board has found that PSCO and its contractors are technically
qualified to design and construct the facility, it feels that a few remarks con·
. cerning the understanding of and planning for operation of the facility are in
order. The basis for these remarks is that the Board considers it important that
management's understanding with respect to prinCiple's of administration and
operation and its plans to prepare itself and the company be clear at the con·
struction permit stage.
The Board inquired into management's' views and understanding of these
matters generally,. and specifically in regard to procedural systems and technical
'
review and surveillance (Tr. 40694210).
, PSCO has 'contracted with Yankee Atomic Electric Company (YAEC) for
technical support services in operation of the plant, and considers the Nuclear
Services Division of YAEC to be effectively a part of its engineering staff. In
addition, PSCO plans to augment its headquarters engineering staff with a
number of nuclear engineers and fuel management personnel. While this
augmentation should be of substantial benefit to PSCO, the Board considers
that, since PSCO will be embarking on operation of a nuclear plant for the first
time, the participation of YAEC is essential. The success of the arrang'ement,
however ,in promoting and realizing safety of operation will depend upon clear
delineation of lines of authority and allocation of responsibility among PSCO
management and headquarters groups, YAEC, and the plant operating organiza·
tion. While PSCO'management described the arrangement in general terms,
additional attention by PSCO to the necessities of administrative and procedural
systems is warranted.
.
In commenting on this point the Licensing Board in Niagara Mohawk Power
Corporation (Nine Mile Point, Unit 2), RAI·74-6, p. 1046, June 1974, at p. 1071
noted that:
the safety of operation of a nuclear power plant depends vitally on the
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people associated with the operation. Specifically, the operation of a large
and complex plant requires an organization incluclliig people representing a
wide range of talents,' and the success' of such an operation rests on the
-ability of top management to create and maintain a uniform and afftrmative
, attitude toward safety, to allocate authority, and 'responsibility, and to
assure, through full understanding and administrative 'attention, that the
several groups and talents contribute effectively to safety of operation.' "
('

'

Technical and practical kJiowledge concerning the complex processes and
their :significance to safety is of no avail 'unless -the -man operating the
reactor has the necessary information. This man has to obtain and use tWs
knowledge through written procedures. The technical adequacy and sound·
ness of these procedures has to be the responsibility of technical personnel,
meaning that their input to procedure and their reView and approval to
procedure are necessary ingredients to safety of operation. In addition,
, continuing surveillance, by techniciu personnel, of both 'eqUipment and
, 'procedure is necessary to provide a basis for eValuation of procedure arid ,to
identify, ,understand,' and remedy abnormal 'conditio~s and ~o, prevent
'serious and unsafe conditions.
",
"
I

,

,

'

f

•

••

PSCO ma'n~g~ment also de~cribedits co~~pi of op'e~~iing procedures. 'Whil~
PSCO states that detailed written procedures are necessary, ,the Board's im·
pression is that PSCO appears to be willing to ~ely,more heavily 'on the judgment
and response of iridividual operators than, seems' warranted. '(fr. 413246;
4158.60) In tWs connection the Board in Niagara Mohawk, supra, noted at p.

1073:,

"

'

'"

'

,.,'"

"

.

: ':The Board's interest in tWs point is that the importance of sound written
no one person, e.g., the,
procedu'res
becomes" clear .from .the fact that
t
. , '
" ,
operator at the controls, can be expected to acquire 'and apply in a timely
, fasWon all' knowledge' of the process at all tinies and under all conditions.
Furthermore, a process operated 24 hours a day requires consistency of
action by ,openitors.. independently of wWch operator is on ~uty. '

It follows' that carefully devised detailed procedures, duly review~d for both
" technical and practical adequacy, and authorized by responsible superviSion,
, are of utmost necessity and must be followed fully if safe operation is to be
" :. realized.
' ,.'
"
., '
, '
.The Board is persuaded of the interest" intent, and ultimate capability of
PSCO management to properly organize aitd manage the PSCO·YAEC operation.
To develop and maintain that capability will require continuous invofvement of
~anagement in all matters concerning organ~ation and the functioning of the
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several organizational units. The foregoing comments,on the specific topics discussed are offered for assistance to PSCO ,in further development of their
operating philosophy, and in their detailed planning to meet the vital objective
of maximum safety in operation.
'
E. The Seismic Issue
With regard to the determination of the Safe Shutdown Earthquake there
are a number of factors to be considered. Intervenors maintain that the selection
of intensity VIII for the 1755 Cape Ann earthquake is inappropriate. It was
brought out that in Smith's catalogue of earthquakes, he listed the 1755 event as
iiltensity IX. It. appears though that his principal basis for the selection of
intensity IX was a report from one ship about 200 miles at sea (off the New
England coast) that people on board felt as though they had run aground.
However, the Staff associates this description with intensity 4 on the Rudolph
Scale of sea intensities, which would indicate: that the ship was not in the
immediate vicinity of the epicenter. (Tr. 3035-40)
In addition the Staff has developed a relation between the size (intensity) of
an earthquake and the area over ,which it is felt. The Staff utilized data from
U.s. Department ,of Commerce (U.s. Earthquakes 1928-70) in evaluating the
constants in its equation. A plot of this equation is shown in Figure 1, Staff
testimony following Tr. 2812. According to this figure, an earthquake ofintensity VIII .would show a radius of perceptibility of well over 500 miles. Using the
Applicants' isoseismal data for the 1755 event, and adding 20% to the radius for
conservatism, the Staff estimates the epicentral intensity of the ,event to have
been 7.3 ± 0.6 at the 80% confidence level. Coffman and von Hake (1973),
following Epply (1965) list the 1755 event, as intensity VIII. Thus, the Staffs
conclusion would appear to be consistent with that of the Applicant and; of
Coffman and von Hake.
.'
, Intervenors also contend that the Boston-Ottawa seismic belt is associated
with geologic structure, and that earthquake intensity greate~ than that of
historical record should therefore be assigned as the design criterion. The ,record
shows, however, that it has not been possible to associate'specific earthquake
epicenters in New England with specific tectonic structures. (Tr. 119'17-18)
The Montreal earthquake of 1732 also was examined. This event was classified by Smith as intensityIX.35 The Staff accepts this evaluation of that earthquake, although it appears that the felt area (area of perceptibility) would be
more 'appropriate to intensity VIII.,(Tr. 11892) However, it was brought out

, 'There is no evidence in the record that this earthquake is correlated with or occurred
in recognition of the birth of one George Washington. ,.
. , ,

repeatedly by the Staff that the Montreal event is in the northwest cluster of the
Boston·Ottawa seismic belt. Since the northwest and southeast clusters are
separated by the gap in seismic activity related apparently to the Green
Mountain anticlinorium, consideration of the Montreal earthquake (1732) is
unnecessary .
NECNP's witness Chinnery suggets that the probability of an intensity IX
earthquake in the Boston·New Hampshire area lies somewhere between 0 and
about 10.3 per year. He bases this estimate on a plot of frequency 'versus
intensity for historical earthquakes in New England, and comparison of this plot
with those for the MissiSSippi Valley and the southeastern United States.
(NECNP Ex. 10) The Staff also has made this kind of study and estimates the
probability of an intensity VIII being exceeded as about 10.4 per year. Further,
the Staff points out that this probabilistic theory is based on the assumption
that there is no upper limit to the size or intensity of earthquakes. (Tr.
11933.34)
, On the other hand, Newmark holds that the relation between intensity and
ground acceleration is non·linear beyond about intensity VIII. He also suggests
an asymptotic limit of about 0.5 for the median value of maximum ground
acceleration, and about 2.5 to 3.0 feet/second for the median value of ground
velocity. (Tr. 3002-06; Newmark Testimony, post Tr. 2813, p. 5) .
With regard to Chinnery's work, it appears not to be based on geologic
gr·ounds. Although Chinnery mentions that South Carolina has a similar tectonic
environment to that of New England, the record of this case does not show a
convincing basis for that statement. All things considered, it appears to this
Board that the statistical basis for prediction of frequency of earthquakes is not
yet at a stage upon which to base a firm finding.
Turning now to the selection of the appropriate ground acceleration
criterion for a specific MM intensity, the major difference in view between
Intervenors and the Staff and Applicants is that Intervenors' witness Trifunac
prefers to assign' as the "reasonable upper bound" for maximum ground.accelera.
tion the statistical mean plus one standard deviation, where the Staff prefers to
use the mean of the data.
To relate ground acceleration with earthquake intensity is extremely dif·
ficult. Earthquake intensity scales are designed to describe the effects of
earthquakes on man, structures, and their surroundings. They are subjective and
qualitative in nature. To illustrate, intensity scales are framed in terms of broken
dishes, cracked windows, damaged buildings, landslides, etc. These effects are
clearly sensitive to the nature of the materials, the design of the structures, the
characteristics of foundations, and local geology. However, the intensity scales,
. being totally descriptive, ignore these important considerations. While many
measurements of ground motion have been made in the past forty years,
relatively few data are yet available for earthquakes of intensity greater than
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about VII. As Trifunac points out, while "the mean trends of the peak values of
strong ground motion increase exponentially with respect to earthquake
intensity, the observed scatter of .data is so large that one peak estimate of a
ground motion amplitude could be associated with several different intensity
levels." (NECNP Ex. 8, p. 11) Such is the difficulty of correlating descriptive
data with measured data.
It is important to note at this point that the response of a structure to
earthquake stimuli is a function not only of acceleration but of ground velocity,
ground displacement, frequency of vibration, and the characteristics of the
structure itself.
With specific regard to acceleration, the peak value as measured by strong
motion instruments located on soil or rock is modified when applied to a large
and heavy structure. The interaction between the structure and rock, or soil, is
such that the effective acceleration may be 25 to 30 percent less than the actual
maximum acceleration. Therefore, it is reasonable to base a response spectrum
for design at a value somewhat lower than the maximum expected instrument
measurement for the same vicinity. (Newmark Testimony, post Tr. 2813, p. 7)
Trifunac suggests that, on the basis of his analysis, 0.4g should be assigned
as a "reasonable upper bound" i.e., the mean plus one standard deviation, for
the horizontal acceleration of an intensity VIII earthquake. 36 His data are
derived from some 187 records of 57 strong earthquakes in the western United
States. Table III of the Appendix to his testimony shows expected (mean) values
of acceleration, velocity, and displacement, and the numbers of data points used
in the determinations. Table V of his Appendix shows values for intensities V,
VI, and VII for various· foundations (soil characteristics), soft, medium, and
hard. These Tables, particularly Table III, generally agree with Newmark's
estimates. (Tr. 3059·60) However, there are apparently no data available for
intensity VIII on rock, although Table V suggests a definite increase in accelera·
tion, on rock, with intensity .. On the other hand, velocity and displacement
appear, for a given intensity, to be less on rock than on less firm foundations. In
this connection, it is of interest to note that Newmark prefers to consider both
ground acceleration and ground velocity in his evaluation of earthquake
characteristics and in applying them to the design of a structure (Tr. 3059), and
the Board infers that Trifunac agrees, at least in principle (Tr. 3155).
In considering all factors to be taken into account in designing a struct~re
for resistance to earthquakes, Newmark notes that "it is desirable to recognize at
the outset that no absolute upper bound can be selected for all the design
parameters, nor is it desirable to do so. In the first place, the compounding of
the various factors of safety in such a process would lead to impossible require·
UExperience shows that the maximum vertical acceleration is generally about two
thirds as great as the horizontal acceleration.
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ments that would .preclude the building ,of any structure. However, another
factor involves the interaction between'the various functions that a structure
must perform. Making it uriduly strong and, therefore, unduly stiff may make it
impossible for the structure to perform its other functions. On the other hand, it
is possible to select the several design parameters with a reasoriable degree of
conservatism for each of them in such a way that an acceptably small probability
of damage will result. In the design procedures now used for nuclear reactors, it
is .believed that this small probability is indeed vanishingly small when one
considers all the parameters that are involved. An overemphasis on anyone
parameter is not only unnecessary but undesirable as well." (Newmark
Testimony,p.2)
Newmark goes on to note that the SSE is only an index value, and. that it is
not intended to be the most extreme motion that could 'ever occur in a region
(Tr.3030).
With regard to the conservatisms that are incorporated in the design of a
nuclear power plant, 'they can be described generally as (a) generation of a
conservative artificial time history, (b) conservatively chosen damping factors,
(c) nonlinear responses of structures and equipment are not taken into account,
(d) effect of mass in equipment in reducing response. These factors collectively
suggest' an overall margin of the order 50%, meaning that a plant designed for a
zero period acceleration of 0.25g should be capable of withstanding an earth·
quake producing the same general response spectrum and of peak acceleration
about 0.4g. For a near earthquake of short duration the plant should withstand
even higher accelerations. Finally, the design' of nuclear plants takes into account
three dimensional ground motion, for which other structures generally are not
designed at present. (Tr. 3024·30, 2993; Newmark Testimony. post Tr. 2813,
pp.6·8)'
Newmark and Trifunac appear to agree that higher accelerations are to be
expected on rock foundations than on alluvium, particularly for intensities
greater than VI or VII. In addition rock foundations exhibit higher frequencies
of motion than does alluvium. The response of structures to peak accelerations
of high frequency and short duration (the peak acceleration in an earthquake is
generally of short duration) has shown that· in general they can withstand
substantially high'er accelerations than those for which they, were designed. (Tr.
2837; 3024)'
Based on the record and foregoing discussion the Board concluded that an
adequate' basis exists for the Staffs choice of 0.25g as the design criterion for
the Seabrook Plant ..
F. The Evacuation Issue
The centr;U question r~ised by Interve~ois is wh~ther an evacuation plan for
the area outside the LPZ, specifically the beach area, i~ necessary.
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So. far as licensing proceedings are co.ncerned the questio.n appears to. be
witho.ut precedent. It, therefo.re, calls fo.r examination o.f the facts relating to.
co.nsequences o.faccidents, and o.fthe meaning o.fthe Co.mmissio.n's Regulatio.ns.
The co.nsequences o.f accidents have been mentio.ned briefly in paragraphs ,
50 thro.ugh 55 but, so.me discussio.n o.f the meaning o.f these and o.ther facto.rs
related to. the evacuatio.n issue appear to. be in o.rder.
"
It has been no.ted that the do.ses reaso.nably to. be expected in the event o.f a
design basis accident range from the o.rder o.f to. substantially' less· than tho.se
suggested in the several PAG's as warranting co.nsideratio.n o.f evacuatio.n. So. far
as thisBo.ard is aware .. study o.f the Po.tential do.ses resulting fro.m design basis
accidents as a functio.n o.f, distance, directio.n, time, and vario.us parameters
related to. the accident and the weather, has no.t been made previo.usly. For this
reaso.n the Bo.ard requ'ested the Applicants and Staff to. prepare' the info.rmatio.n
co.ntained in Applicants' LOCA repo.rt (po.st Tr. 3367, as co.rrected Tr. 3365-66,
4420, and supplemented Tr. 4894-99) and Staff Tables (po.st Tr. 4404). This and
related matters were the' subject o.f so.me discussio.n and examinatio.n (Tr.
450143,45984687). '
'
'
'First, the "co.nservative" and "realistic" so.urce terms were, examined. As
was no.ted earlier (paragraph 54) 'the "co.nservative',' so.urce term is that used by
the Staff in its evaluatio.n o.f site suitability, and iLls defined in Regulato.ry
Guide 1.4 as 100 percent o.f the radioactive noble gases and 25 percent o.f the
radio.active io.dine in the reacto.r co.re at the o.nset o.f the accident.':
These quantities o.f fissio.n pro.ducts are assumed to. appear instantaneo.usly
in the co.nta~ent and available fo.r leakage to. the,enviro.nment at the assumed
instantaneo.us o.ccurrence o.f the (LOCA) accident. To. pro.duce such quantities
the Staff ho.lds that either o.f two. co.nditio.ns Wo.uld have to. o.ccur, (a) substantial
melting o.f the co.re, o.r (b) the co.re (fuel) be held at a high temperature, in the
o.rder of 3,OOO°F, fo.r several ho.urs. In o.rder that either o.f the co.nditio.ns o.ccur,
the ECCS perfo.rmance must be substantially degraded,37 that is, ,o.f the two.
independent ECCS trains (systems) o.ne Wo.uld have to. suffer to.tal failure and
the o.ther Wo.uld have, to. perfo.rm in a substantially degraded fashio.n.' The Staff
ho.lds, and this Bo.ard agrees; that the "co.nservative" so.urce term is Po.ssible, but
that such an event is very remo.te. One must keep in· mind to.o. that the
pro.bability o.f the Po.stulated LOCA is itself very Io.w, so. that the co.mbined
pro.bability that a LOCA o.ccurs and that the ECCS simultaneo.usly perfo.rms in a
very substantially degraded fashio.n is very Io.W indeed.38
Turning fo.r a mo.ment to. the Staffs "realistic'~ so.urce term, this is assumed
to. be co.mpo.sed o.f tho.se fissio.n products immediately available fo.r transfe! from

the

the

3 'The tenn "degraded" means that
ECCS does not pe,fonn as required by
ECCS
perfonnance criteria. 10 CFR SO. Appendix K.
J',
; ,
3. An accident of this nature is clearly in the so-called Class 9 category. See treatment of
accidents in Environmental Statements.
.
,
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the reactor'core to the containment in the event of a LOCA, that is to say, the
inventory of fission products that have diffused from the uranium dioxide (fuel)
pellets' into the'space between the fuel and the cladding,i.e., the "gap activity."
. This quantity at a state of equilibrium, i.e., after long operation of the reactor at
full power, is calculated by the Staff to be about 2% of the total inventory of
the radioactive nuclides of the noble gases and of iodine in the reactor core. Here
it is interesting to note that to realize this quantity of fission products in the
containment would require the rupture of all the fuel rods (the cladding) in the
core.39 .
In summary, the Staffs "conservative" source term appears properly to be
appropriate to an accident of medium or mild severity in the category of Class 9,
and the "realistic" source term may itself be "conservatively" realistic.
In regard to the assumptions concerning meteorological conditions, the
Staffs view is that its treatment is, with respect to site suitability, conservative.
In computing the doses expected at the perimeter of the LPZ, the Staff uses a
technique that incorporates 'an unquantified'· conservatism in values for
atmospheric diffusion, particularly for periods of the order 8 to 24 hours
following an accident (Tr. 4621-24, 4656-57). This technique applies both to the
5 percentile (conservative) and to the SO percentile (realistic) conditions.
A better. view of the nature of the assumptions for both source term and
meteorology may be had by examining and expanding the information in Staffs
Tables I, II, and III (post Tr. '4404) and in Applicants' LOCA report post Tr.
3367, and as supplemented. In Tables 1 and 2 we have taken the Applicants' and
Staffs estimates of doses at 1.5 miles and, using the multipliers supplied by the
Staff (Tr. 4682-84), converted them to estimated doses at 2.0 miles and 3.0
miles for intervals of 0-8 hours 'and 0-24 hours. An adjustment of 20% upward
has been made, after applying the multipliers, as suggested by the Staff. While
the adjustment may not be wholly fair to the Applicants' figures, because Applicants' and Staffs meteorology cannot be fairly compared, the overall
uncertainty in the calculations probably masks the adjustment. .
" However, Tables 1 and 2 suggest that the Staffs meteorology is indeed somewhat conservative; doses calcul~ted by Staffs "realistic" (50%) meteorology are
roughly comparable to those' calculated with Applicants' 95% (empirical)
meteorology .
The foregoing· discussion of accident doses has had as its objective the
realization of some perspective concerning the consequences of design basis
accidents.4o ,The study clearly was not exhaustive, and the uncertainties may be

3'

Because the analysis of the performance of the ECCS is conservative, Staff feels that
substanti:illy less than all the fuel cladding would rupture if the ECCS performs as expected
(Tr. 4524, 4609).
'
4 0 Only thyroid doses have been considered as they appear to be controlling with respect
to consideration of evacuation. .
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substantial, but it appears to this Board to indicate the correct orders of
magnitude of the doses reasonably to be expected in the beach area under the
assumptions imposed. Except for the ~oses expected under "conservative"
assumptions for both source term and meteorology, all the results clearly are
within or well below the ranges of the several PAG's.4 1
If one accepts the foregoing statement, and this Board is of the opinion that
the record supports it, then the question arises as to which assumptions are
appropriate in considering the. necessity, or lack thereof,.for evacuation outside
the LPZ.
Intervenors argue .that the conservative assumptions regarding plant
performance and meteorology, which are used in evaluating site suitability, are
required for evaluation of the necessity for evacuation. It is argued further that
in the Regulations only 10 CFR 100 includes any guidance for the proper
assumptions to be used in determining accident consequences. This is· true
insofar as guideline doses at the exclusion area (site) boundary ;and. at the
perimeter of the LPZ are set out for use in site evaluation.·
However, in consideration of the environmental impacts. of· accidents the
Commission has said: "Class 8 events are those considered in safety analysis
reports and· AEC staff safety evaluations. They are used, together with highly
conservative assumptions, as the design-basis events to establish the performance
requirements of engineered safety features. The highly conservative assumptions
and calculations used in AEC safety evaluations are not· suitable for environmental risk evaluation, because· their use would result in a .substantial overestimate of the· environmental risk. For this reason, Class 8 events shall be
'evaluated realistically.'>4 2
While it may be argued that evacuation is a safety issue and not an environmental (NEPA) issue, the Board feels that measures beyond the LPZ should be
considered in light of the facts most likely to obtain. To compound conserva·
tisms can be misleading, would present a distorted picture, and would be unfair
to the public. Therefore, following the Commission guidance, this Board would
conclude, that upon consideration of the realistic consequ.ences of design basis
accidents, evacuation of persons beyond the perimeter of the LPZ would not be
necessary. Indeed, the necessity for consideration of evacuation from within ,the
LPZ would appear to be rather improbable.
.
.
With regard to accidents larger than those considered 'i~ safety evaluations it '
is clear that evacuation in the event of a Class 9 accident would be desirable, and

411his Board does not presume to judge the PAG's or their acceptability. It merely takes
.,
.
them as the considered opinions of responsible groups.
4 'Consideration of Accidents in Implementation of the National Environmental Policy
Act of 1969, 36 F.R. 22851. This is proposed Annex A to Appendix D, 10 CFR SO, now 10
CFR 51, issued as interim guidance.
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indeed I in some cases necessary.4 3 This 'Board recognizes that, the potential
consequences of 'such accidents' form, at least in substantial part, the basis for
State and local radiological emergency plans, and the Board is aware of and fully
supports the Commission's policy of full cooperation with States in the develop.
ment of such plans. However, this Board is not aware of Commission policy or
regulation that mandates the preparation by a licensee of an' evacuation plan, or
other measures, for areas outside the LPZ. 10 CFR 100.3(b) in defining the LPZ
speaks of "residents; the total number and density of which are such that there
is a reasonable probability that appropriate protective measures could be taken'
in their behalf in the 'event of a serious accident." Aitd it goes on to discuss
"whether a specific number' of people can,.for example, be evacuated from a,
specific area. '.." Appendix E to 10 CFR 50 in discussing emergency plans only
speaks' of "measures to'be taken in the event of an accident within and outside'
the site'boundary ; : .•"
," Considering' th'e ·aforementioned Commission guidance, this Board is'
persuaded that 10 CFR '100 and Appendix E to 10 CFR 50 are intended to be'
consistent with 'each other. That'being the case, Appendix E should not be read
as requiring consideration by a licensee of protective measures beyond the LPZ,
but that so far as design basis events are concerned, the several safety 'features in
a plant should be credited with reasonable protection of populations outside the
LPZ.'
'
The foregoing discussion and conclusions support the Board's fmdings on
the issue' of evacuation. Moreover, the Board notes its belief that the information
the nature of nuclear power plants, and the
brought out in' this case concerning
J
consequences of accidents to those plants, is meaningful and in the public
interest, and'trusts that the information may provide; at least in part, a basis for
further understanding of this complex subject. '
..- "
"
Alternative Plant Designs ' '

G:

I't

"

•

•

J.

Both Staff and' Applicants analyzed and evaluated alternate cooling systems
for the S'eabrook Station'(FES,' §§5.5.2; 9.2.1, 11.9.2; ER, Section 10), and
both concludeo that' 6nce'·through 'co~ling is the preferabl~ alternative for the
Seabrook Site. Among the other cooling systems considered were natUral·draft
and mechanical-draft wet cooling towers,dry cooling towers, cooling ponds, and
..
-..
spray canals. ." .. ::: 'r:·
A spray canal was considered and rejected because of environmental effects
of fogging, icing, and salt drift, although the economic cost would be
comparable to that of the,one·through cooling system. '
The cooling pond method was rejected because of the large:area required·
and of the impact on the salt marsh. ' ' ,
.
____
'_'_

4 3 See

I

!"

•

WASH·1400, Reactor Safety Study••
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. TABLE I
Thyroid Dose (REM)
"Conservative" Source Term; Hourly Meteorology (Summer 1972)
1.5 miles'
8 hours

2.0 miles
24 hours

3.0 miles
24 hours'

8 hours

8 hours

24 hours

Max. 95% 50% MaX. 95% 50% Max. 95% 50% Max. 95% 50% Max. 95% 50% Max. 95% 50%
co

'".....

NE
ENE
E
ESE
SE,
SSE

8.1
9.5
15.0
18.0
. 9.6
11.0

1.9
1.9
2.2
3.5
1.1
0.1

0.0
8.1
0.0
9.5
0.0 15.6
0.0. 18.5
O.O~ 9.6
0.0 11.0

1.3 '0.1
63 1.5,
7.4 1.5
2.1 0.2
3.2 0.2 11.7 1.7
4.9 . 0.1 13.0 2.7
1.5 0.0. 7.5 0.8
03 . 0.0
8.5 0.07

0.0
0.0
0.0
0.0
0.0
0.0

63
7.4
12.1
14.4
7.5
8.5.

1.0
1.6
2.5
3.8
1.1
0.23"

-

0.07
0.15
0.15
0.07
0.0
0.0

3.4
5.0
6.2
7.5
4.0
4.6

0.8 0.0
0.8 0.0
09 0.0
1.4 0.04
0.46 0.0
0.04.0.0

3.4 : 0.55 0.04
5.0 0.88 0.08 •
7.5 13 0.08
7.7 2.0 0.08
4.0 0.6 0.0
4.6 0.1 0.0

NOTES:
'
:
'.
1. Doses calcUlated with no consideration of transit time of plume. :
,
2. ''Conservative'' assumptions for by-pass factor and fllter efficiency •. ,
3. Based on accidents occurring at each hour during a three-month period with meteorological characteristics represen'ted by the hourly June
through August 1972 meteorological data. This results in approximately 2,160 individual accident evaluations.
.
4. Doses at 1.5 mileS multiplied by 0.65 and 0.35 for doses at 2.0 miles and 3.0 miles; 20% of these doses added per Staff suggestion.
5. To determine doses if ''realistic'' (gap activity) source term is assumed, divide all doses by 12.5. '

TABLE II
Thyroid Dose (REM)
Staff Calculations
1.5 miles
8 hours
5%

50%

''Conservative'' 64.0 3.0
source term
"Realistic"
(gap activity)

5.1 0.25

2.0 miles

24 hours

8 hours

3.0 miles

24 hours

5%

50%

5%

50%

5%

50%

95.0

5.0

50.0

2.4

74.0

3.8

7.6

0.4

4.0

0.2

5.9

0.3

8 hours
5%

50%

24 hours
5% 50%

.

27.0 1.25 40.0 2.1
2.1 0.1

3.2 0.17

NOTES:
1. ''Conservative'' assumptions for by-pass factor and filter efficiency.
2. Doses at 1.5 miles mUltiplied by 0.65 and 0.35 for doses at 2.0 miles and 3.0 miles; 20%
of these doses added per Staff suggestion.
.
3. Staff 5% meteorology equivalent to' Applicant's 95% meteorology re Table I, i.e., both
mean doses less than or equal to 95% of time.

Dry cooling towers were rejected for reasons of economics and relatively
undeveloped technology for use in large plants.
Mechanical-draft cooling towers were rejected because of adverse environmental effects oficing, salt drift, fogging, noise, and visual impact.
Natural-draft cooling towers are superior to mechanical-draft towers in that
fogging, salt drift, and noise effects near the ground are smaller. The advantages
of the natural-draft tower are due primarily to its great height, about 500 feet,
and to the fact that mechanical fans are not required.
About equal quantities of water would be required for both natural-draft
and mechanical cooling towers, ie., approximately 120,000 gpm (FES, Table
11.6).
The use of natural-draft towers would reduce the impact of entrainment on
aquatic biota by a' factor of about 6 or 7, i. e., the ratio of flow required by the
once-through system to that for the cooling tower.
For the Seabrook, Station, two towers would be required (one for each
unit), each about 500 feet in diameter at its base and about 500 feet tall. In
addition, intake and discharge tunnels of about 7 feet in diameter would be
required, although the cost would be somewhat less than for the larger tunnels
for the once-through system. It is estimated that'natural-draft towers would cost
about $60,000,000 more than the "original" once-through system (FES, Table
11.6) but this differential would be reduced by about $12,000,000 with the use
of the new intake site (Applicants' Exs. 1a and 1b).
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The use of tunnels fo[ the cooling towers is required because the impact on
the Hampton harbor, the marsh, and the estuary otherwise would be unaccept·
able. The Staff takes this view also (FES, 11.9.2).
Considering the cost, the major aesthetic impact, and other environmental
impacts of the natural-draft towers, and the fact that the Seabrook Site was
chosen originally because of the availability of the ocean for cooling water, this
Board concludes that the use of natural-draft cooling towers is unacceptable. In
short, the cost·benefit balance is in the Board's view unfavorable, and closed·
cycle cooling of any type should not be employed for the Seabrook Station.
H. Need for Power

The combined effects of the "energy crisis" beginning late in 1973 and the
recession of 1974·1975 have resulted in almost no growth in total use of
electricity in the years 1974·1975 over that used in 1973. There appears to be
no question that conservation measures employed by all classes of consumers
have contributed significantly to reductions in consumption of electricity,
although it is difficult to distinguish quantitatively between the effects of
conservation and recession.
There is also some suggestion that rises in the price of electricity may have
encouraged some reduction in use, but again further experience and analysis
seem to be required in order to allow proper assessment of these effects.
These events have led to reassessment of load forecasts, and generally low·
ered estimates of growth in consumption of electricity in the future.
The techniques of load forecasting do not explicitly take into account
recessions, except that in examining historic growth rates over relatively long
periods of time the effects of recessions become effectively "averaged" into the
composite growth rate.
When recessions such as that of 1974·1975 occur, the forecasts for those
periods are usually quite wrong. Because it is not noy, possible to predict years
in advance when recessions will occur, and because recessions are transitory in·
nature; it is felt that undue weight should not be accorded them in forecasts.
(Tr. 11205)
, '. ,
Intervenors appear to argue that because forecasting techniques have
resulted in substantial error during the period of the energy problem and the
recession, they should not be relied on to justify the construction of the
Seabrook Plant.44 From this argument they conclude that funds should not be
committed to construct Seabrook based on the Applicants' presently predicted
demand for the early 1980's.
'
44In'this and subsequent references to Intervenors' positions, see NECNP Supplemental
Proposed Findings of Fact and Conclusions of Law, and Memorandum in Support, March

12,1976.
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From a slightly different approach they argue that since Applicants forecast
a growth rate in New England, for the period 1970-1985, in the range of 4.7% to
5.9%, funds should be committed for nuclear plants based only on the lowest
, projected growth rate, and that fossil plants should be provided to meet demand
in excess of the lowest projected level because of their shorter lead time.
, Intervenors go on to note that, based on a growth rate of 4.7% as compared
to NEPOOL's current forecast of 5.6%, the demand in 1985 would be about
1850 MW smaller. Coupling this with the premise that nuclear or other base
capacity should be committed only for the minimum forecast growth they
conclude that Seabrook is an unwarranted commitment at this time.
In still another vein, Intervenors note that if the NEPOOL forecast of 5.6%
annual average growth is correct, and if Millstone 3 and Pilgrim 2 are installed on
schedule, then Seabrook will not be needed until 1983-1984.45
In another approach, Intervenors assert that coal plants are more
economical than nuclear plants, and that, therefore, the substitution theory is
invalid.
Applicants recognize the several uncertainties attendant to forecasting of
demand for electricity. While PSCO currently forecasts a growth rate of 7.3% in
peak demand and about 7.4% in sales (kwh), it suggests a growth rate in the
range of 5%' to 9%. NEPOOL, while predicting a nominal growth of 5 .6% for the
next ten years, has analyzed the effects of growth rates ranging from 4% to 8%.
It has concluded that at a 4% growth rate over the next decade the savings in
fuel costs of the presently planned nuclear units approximate the carrying
charges for these plants (Applicants' Ex. 43). Northeast Utilities, having reo'
scheduled Millstone 3 from 1979 to 1982 primarily because of an unusual
development in its fuel supply situation, still estimates that in 1984 the cost 'of
electricity from nuclear plants will be substantially less than from coal plants,
and that its growth rate will be in excess of 4% (NECNP Ex. 22).
Furthermore, Applicants have pointed out that even if NEPOOL's planned
nuclear phillts are not rieeded until about 1990 to meet reliability criteria they
would be economically advantageous (Tr. 11165-72). On this point, Intervenors
argument that coal plants are preferable is based in large part on the assumption
that nuclear plants will show a substantially lower capacity factor than will coal
plants (NECNP Ex. 19, p. 7). While it is true that some nuclear plants have had
poor' capacity factors, some have performed well, and as they mature there
seems' to be little reason to expect their performance to be substantially
'
different 'from that of (!oal plants. .
. In suinrriary, Intervenors suggest several bases, some of which appear to be
mutually exclusive, for postponing the construction of Seabrook or for not
4 'Millstone 3, now under construction, has been rescheduled from November 1979 to
May 1982. Pilgrim 2 does not yet have a construction pennit, but is scheduled for October
1982 (Applicants' Ex. 43).
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building at all, namely (1) to minimize the economic exposure of the utility, (2) ,
the load forecasts are incorrect, and the experience of the years 1974 and 1975
should be given greater weight in forecasts, (3) commitments for base load
capacity in. general and nuclear capacity in particular should be made only for
the lowest growth rate in demand projected, and capacity for growth above'the
minimum should be of short lead time, (4) if NEPOOL's present lO-year forecast
is correct Seabrook will not be needed until 1983-1984,46 (5) coal plants are
less expensive than nuclear plants.
.
Finally, Intervenors attack the "substitution theory" on the ground that
Applicants should have to show that the total annual cost for generating nuclear
power plus the total annual cost of capital on the idled non-nuclear capacity
would be less than the total cost of generating electricity from the non-nuclear
plant. .
It seems to us that Intervenors have, at least in part, misinterpreted the full
meaning of the substitution theory. Applicants have noted (1) that because of
the uncertainties in both supply and price of oil, NEPOOL feels it necessary.to
increase its nuclear capacity from about 17% currently to about 50% of total
capacity, (2) that should oil become scarce nuclear capacity would be available
to meet demand. Of course, it is true that should demand remain constant, or
grow at a very low rate;'i.e., rather less than 4% over the next decade or so, and
if oil remains in supply, then the need for nuclear capacity based solely'on these
considerations would decrease ..
, However, Intervenors have not explicitly recognized that the substitution
theory rests primarily on the versatility of our natural resources of oil, coal, and
natural gas, and the need to conserve these resources as best' we can. In this
connection, the Licensing Board in Niagara Mohawk, supra, at pp. 1083-84;
remarked that: '
"It is obvious that the supply of fuels, both nuclear and fossil, is finite. The
current 'crisis' has drawn attention to this point, and because petroleum and
coal are versatile sources of both energy and of useful materials, it seems
only reasonable that one should seek means to best utilize such supplies as
are, or thou~t to be, available. Even a possible augmented supply of
petroleum,' for the present, from foreign sources should not cloud this
objective.
.
' , ' ,
I

•

\1"·

•

"It has already been noted that nuclear fuel is presently inferior in
versatility, and it appears to this Board to be a useful substitute or perhaps
even a necessarY replacement for one or more of the fossil fuels during this
"
.. ' .
generation.'" ,
UThis Board found that Seabrook will be needed in the early t~ m'id-1980's (,'201,
and does not feel that greater precision in forecasting is justified,

rupra)

931

Applicants recognize the importance of the substitution theory in this
respect (Tr. 11310-13), and this Board concludes that both Applicants' and
NEPOOL's plans are consistent with the theory.
The Board has carefully considered Intervenors arguments and on the basis
of, the record does not fmd adequate support therefor. There are conflicting
analyses and views in the record, and the Board has concluded that on balance
the Applicants' case is persuasive. For the reasons stated in this opinion and in
view of the entire record, this Board has concluded that the construction of the
Seabrook Station is justified.
I. NEPA Responsibilities
In accord with the requirements of 10 CFR 51 and with prior rulings of the
Commission and the Appeal Board, we have fully considered and made fmdings
on the broad issue of need for power and its sub-issues. Nevertheless, we wish to
point out certain problems the Board finds with the nature of the issue and the
difficulties that it imposes on parties and Licensing Boards.
First of, all we suggest that the question of need, or lack thereof, for a
specific power plant is, or should be, merely one small facet of an overall policy
in regard to energy needs, resources, and considered allocation of resources to
their best uses. There being no official national policy, or regional policies, with
. respect to energy and allocation of resources, the decisions of licensing boards in
individual cases have, it seems to us, the effect of setting energy policy to a
substantial degree. The question in our view is whether an individual licensing
proceeding is the proper forum in which to decide an issue which is really
national in scope.
In this connection we note with interest the following remarks of the
Licensing Board in the Nine Mile Point 2 proceeding (Niagara Mohawk Power
Cqrporation, RAI-74-6, AEC 7,1074-75,1974):
In view of the' complex issues involving the need for power and energy
conservation, it is warranted to comment on the ramifications of the application of NEPA in these areas. Section 102(2)(C) of NEPA provides that
a federal agency shall prepare a detailed statement on "alternatives to the
proposed action" and Section 102(2)(D) states that federal agencies shall
"study, develop, and describe appropriate alternatives to recommended
course of action in any proposal which involves unresolved conflicts
concerning alternative uses of available resources." In addition, Section 102
of NEPA has,been interpreted as requiring the federal agency to weigh the
economic and environmental costs against the economic and the environmental benefits of the proposed action in determining whether to go
forward with the action. Calvert Cliffs Coordinating Comm. v. AEC,449 F.
2d 1109 (D.C. Cir. 1971) This is the so-called cost-benefit analysis.

932

The need-for-power review in impact statements apparently became a
general practice because meeting the rising demand for power could be used
as a dominant factor in the cost-benefit analysis.' The difficulty with this
reasoning is that this benefit does not relate to the need for power from the
specific plant but relates to the need for power on the company's system. In
other words, establishment of a need for power' on the system does not
dictate that a particular type plant be used to meet the need. Moreover, if
the utility fails to establish a need for power on its system, then the logical
conclusion of the need-far-power rationale is that the construction permit
should be denied. This, however, ignores the fact that there may be other
valid reasons for construction, such as generating costs, availability of
various fuels and conservation of versatile resources.
In light of the above, a question can be raised of whether it is appropriate for the Agency to consider. the need for power on a utility's
system in an individual licensing proceeding. In this connection, determinations of the need for power and need for the plant could be viewed as
matters which should be left to the utility's management, which must
exercise its business judgment to discharge its obligation to provide reliable
electrical service. It might be proper if there was a national or regional
energy policy, to determine in a licensing proceeding if a utility is
complying with such policy. However, the Board does not know of any
. energy policy on these matters; and it does not seem appropriate for
licensing boards, in ruling on permits for construction· arid operation of
individual plants, to set energy policy on a case-by-case basis.. .
If determination of the need for power is a business decision, then, in
the Board's opinion, it should not be a factor in the Agency's· NEPA
considerations and is inappropriate as an issue in licensing proceedings. This,
of course, would not be in line with accepted practice in licensing
proceedings and would be contrary to the holding in Vermont Yankee
Nuclear Power Corporation (Vermont Yankee Nuclear Power Station),
ALAB-179, RAI-74-2, 159, 175 (February 28, 1974), where the Atomic
Safety and Licensing Appeal Board explicitly ruled:

At the outset, inquiry must be made into whether there exists a genuine
need for the electricity to be produced. This inquiry involves not only
analysis of existing generating capacity and of projections of expected
growth, but also consideration of the possibility. that measures to
curtail consumption will be initiated.
The Board suggests that review and possible revision of. the agency's
present position on inclusion of the need-for-power issue in Licensing
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proceedings should be seriously considered. This Board does not have the
option here to change. that position as it is bound by the Appeal Board's
Vennont Yankee ruling

•••

. ' The use of an alternative basis for justifying construction of a nuclear
plant was recognized by the Appeal Board when it further stated in
.Vennont Yankee: ,
At the same time, however, cognizance can be taken of the effect which
a shortage of fossil fuel, or a need to divert that fuel to other uses,
, " ,might have upon demand for non-fossil fuel, or a need to divert that
fuel to other uses, might have upon demand for non-fossil fueled
generating sources. [Id.]
: In consideration of the, remarks above, we distinguish between detennination of the broad "need for power" issue and two distinct categories of "alternatives" to the proposed
action, ,(I) "alternative
energy sources". and (2)
.
.
alternative sites and. other alternative design measures with respect to environmental impact of the plant. The first category clearly is closely related to the
need for power issue in that certain energy sources such as solar power or other
emerging technologies might, in some, circumstances. be found capable, if
provided, of supplying at least a portion of the power for which the proposed
plant is intended. But, short of governmental action beyond the Board's power,
if a Board shOUld. decide that such alternative sources could supply sufficient
power that the proposed plant need not be built, it has no power to assure that
the alternative sources will indeed be made available. In such a case, the Board
would be compelled· to make a business and economic judgment that the
alternate sources ,will appear, a judgment which might best be left to other
entities. In other, words, is a licensing proceeding the proper forum for business
judgment or detennination of energy policy? We respectfully suggest that it is
not.
"As for the second category, it seems clearly intended to provide a
mechanism whereby the environmental impact of a proposed plant can be
evaluated and appropriate measures to minimize the impact can be considered.
Consideration of such matters in a licensing proceeding is in our opinion proper
'
and consistent with the spirit and intent ofNEPA.
. In'view of the foregoing, it may be useful to conSider' whether a "major
fedeiaI .action," 'for which NEPA requires detailed environmental statements,
might for federally managed and/or fmanced projeCts be tre'ated differently than
federal licensing actions.
'
For a federally managed or fmanced project more or less complete control is
in the hands of the government. Mter full environmental review and evaluation,
the government can decide on and implement such 'measures, including any

.

,
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altemapves of either category, as it deems appropriate and consistent with the
overall cost·benefit balance of the project.
In some contrast; a licensing proceeding involves environmental review and
evaluation of a project proposed and 'financed by private persons, and which in
addition to economic and business constraints also is subject to various forms of
regulatory control by other federal, state, and local bodies. In deciding on need
for power and/or alternative energy sources, a Licensing Board inevitably would
be deciding some points over which other bodies have control and may be in
contradiction to their policies or procedures. Of course, this is not so for issues
which the Board is required to address and rule upon under the Atomic Energy
'
i
'
'
Act.
In short, it appears that a'Licensing Board has the power to deny a license,
but not to order alternatives such as other modes .of generation or modes of
conservation. In other words, a Board's power appears' to be essentially a
negative power insofar as the issues under discussion are concemed;'i'his would
appear to raise the question, is'it, therefore, useful to go 'through' th'e exercise,
which often is lengthy,. tedious, 'complex; ~d expensive, merely to affirm an
otherwise licensable plant or to offer in denial' concluSions that have no effect
other than to veto a plant?4 7
, , ,
:
In raising the foregOing questions this Board is aware .of and sympathetic to
the difficulties of all agencies in the responsible interpretation and
implementation of NEPA. We suggest no subversion whatsoever of the spirit and
intent of NEPA. Our sole objective is to stimulate thoughtful consideration of
the subject by those in better position to take such action as seems appropriate.
In regard to transmission lines, the Applicants, although acknowledging the
/constraints of legal precedent upon the Board, urge the Board nonthi:less to rule
that it is without authority to order the Applicants to adopt any specific routes
for transmission lines and to further rule that the Board's authority is limited to
a consideration of the environmental and economic costs of the lines proposed
by the Applicants as part of the overall cost·benefit balance in connection with
the facility as a whole (Applicants' Proposed Finding V.x).'
:
We reject this Proposed Finding and base our ruling on the decision of the
Atomic Safety and Licensing Appeal Board in Detroit Edison Company,
(Greenwood Energy Center, Units 2 and 3), Dkt. Nos. 50452, 50453, ALAB~
247, RAI·74·12, 936, December 20, 1974).
'",
.

';

'.

~

.,

V. DETERMINATIONS AS TO ULTIMATE ISSUES
The' Board ~as' given consideration to all' ,the evidence presente4 in' thiS

an

4 'The futility of the issUes discussed h~re in a licensing pr~ceeding 'for
individual
plant is highlighted by the fact that a utility can build' a different type plant if its
application for a nuclear facility is denied.
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proceeding and, based on a review of the entire record and on the Findings of
Fact, Conclusions of Law, and Supporting Opinion herein, the Board makes the
following Determinations on ultimate issues with respect to issuance of a
construction permit for the facility.
Construction of the facility is justified on the basis that it will be available"
(a) to meet actual demand or (b) as a desirable or necessary substitute for fossil
fuel generation.
In accordance with the provisions of 10 CFR §50.35(a):
"

"

(a) The Applicants have described the proposed design of the facility,
including but not limited to, the principal architectural and engineering
criteria for the design, and have identified the major features for
components incorporated therein for the protection of the health and
safety of the public;
(b) Such further techni~al or design information as may be required, to
complete the safety analysis and which can reasonably be left for later
consideration will be supplied by the Applicants in the Final Safety
Analysis Report;
(c) There are no safety features or components of the Seabrook Facility
, design which require research and development within the meaning of
10 CFR §50.2(n).
(d) On the basis of the fmdings in subparagraphs (a), (b), and (c) above,
there is reasonable assurance that (i) such safety questions will be
satisfactorily resolved at or before the latest date stated in the application for completion of construction of the proposed facility, and (ii)
taking into consideration the site criteria contained in 10 CFR 100, the
proposed facility can be constructed and operated at the proposed
"location without undue risk to the health and safety of the public.

-

The "Applicants are technically qualified to design and construct the
proposed facility.
The Applicants are finanCially qualified to design and construct the
proposed facility.
The issuance of a permit for construction of the facility will not be inimical
the common defense and security or to the health and safety of the public.
The requirements of Section 102(2)(A), (C), and (D) of NEPA and of 10
CFR 51 have been complied with in this proceeding.
Independe"ntly considering the" final balance among conflicting factors
contained in the record of the proceeding, and after weighing the environmental,
economic, technical, and other benefits against environmental costs and
considering available alternatives, the appropriate action to be taken is the
issuance of the construction permit for the facility, with appropriate conditions,
as set forth herein, for protection of environmental values.

to
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VI. ORDER
On the basis of the Board's findings and conclusions in this Initial Decision,
and pursuant to the Atomic Energy Act.of 1954, as amended, and the Commission's Rules and Regulations, it is ORDERED:·
That the Director of Nuclear Reactor Regulation \ is authorized to issue
construction permits in appropriate form to the Applicants herein to construct
Seabrook Station Units 1 and 2.
That such permits shall contain the following conditions for the protection
of the environment:
a. Applicants shall comply with any and all appropriate conditions set
forth in the FWPCA §401 certificates· issued by the State of New
Hampshire. However, in the event that EPA should approve a closedcycle cooling system for Seabrook, on which approval the State of New
Hampshire would base and issue a §401 certificate pursuant to
FWPCA, then, in that event, the construction pemiits referred to herein
.
are not authorized by this Board;
b. The Applicants shall provide a description and results of analytical
analyses or other studies, and additional current and wind studies being
performed so the Staff can confirm the adequacy of the fmal·design of
the discharge diffuser;
.
c. . The Applicants shall design the plant so as to meet a chlorine design
objective of total residual chlorine at the diffuser outfall of no more
than 0.1 mg/liter (Section 5.5.23). The Applicants shall undertake a
study with the objective of determining means to minimize the discharge of total residual chlorine by means which may include but are
not limited to mechanical techniques for condenser tube cleaning and
determination of minimum chlorination (duration, amount, and
frequency) required to achieve the necessary control of organic
growths;
.
d. The Applicants shall alter the route of the Seabrook-Newington
transmission line in the Packer Bog area so as to traverse the Bog, as
shown on Applicants' Exhibit 18;
e. The Applicants shall alter the route of the Seabrook-Scobie transmis·
sion line in the Pow Wow-Cedar Swamp Natural Area so as to conform
to the Staffs minimum circumference dogleg, which is formed by a
straight· extension northward of Applicants' B dogleg (pSCO's
alternative B dogleg, Applicants' Ex. 15 and Figure 4.2 of the FES)
until it intersects the Staffs FES dogleg (NRC proposed route, Applicants' Ex. 15), and on the west of Applicants' B dogleg, by extending
that west segment straight on toward the north edge, until it intersects
the Staffs FES dogleg;
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f.

The Applicants shall supplement the pre- and postoperational
monitoring program described in the ER, with ame~dments, as required
~by the Staff;,
'
,,
g. The Applicants shall take the' necessary :mitigating actions, including
those summarized in Section '4.5 ·of FES during construction' of the
: ., Station' and associated transmission lines to avoid unnecessary adverse
" environmental impacts from construction activities;
, ','
h. A control program shall be established by the Applicants to provide for
'a periodic review of all construction activities' to assure that those
activities conform to the environmental conditions set forth in the
! _ _1:1. construction permits. "
i. I" If, unexpected harmful- effects or evidences of significant damage are
'_ " '
detected during facility construction and operation the Applicants shall
,',' ", 'provide to the Staff an acceptable analysis of the problem. As a part of
; : ' the operational monitoring program, Applicants shall take samples of
, ~'.'" entrained plankton (organisms) 'and determine therefrom the relative
abundance of key species, such as lobster, fmfish, and soft-shelled clam.
;" ': (. 'This monitoring program shall be, carried out during the summer
.. '
'months for at least three years. :.
,', ::IT IS FURTHER ORDERED, in accordance with 10 CFR Parts 2.760,
2.762, 2.764, 2.785, and 2.786 of the Commission's Rules of Practice, that this ,
Decision shall constitute the fmal, decision of the Commission subject to the
review thereof under the above cited rules. Pursuant to Section 2.762 exceptions
to this Initial Decision must be flIed within seven (7) days after service of that
decision and a brief in ,support of the 'exceptions must be flIed within fifteen
(IS) days thereafter (twenty days in'the case of the Staff). Within fifteen (15)
days'of the filing and service of the brief of the appellant (twenty days in the
case of the Staff), any other party may me a brief in support of, or in opposition
to; the exceptions.
"

. ...
,

,
, ','

J

BY THE ATOMIC SAFETY AND
LICENSING BOARD
Dr. Marvin M. Mann
"

,

John M. Frysiak,Chairman

r
' . I •• •

Dated this 29th day of June, 1976
At Bethesda, Maryland.
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Dissenting Opinion:
This Dissenting Opinion is being'issued pursuant: to 10 CFR Part 2,'Appendix' A' §VII(a), which'provides in pertinent' part:
'" ,
The voteofa majority controls in 'any decision by a Board, including rulings
'during the course of a hearing, as well 'as formal orders and the Initial
Decision. A dissenting member is, of course, free to express his dissent and
the reasons for it in separate opinion for the record.

a

I jOin with the majority in its ruling on the following issues: ,
1. The safety evaluation of the plant
2. Financial qualifications
3. ,Technical qualifications-quality assurance-and organization and
management
' ,;
4. Seismic design
5. Site suitability (Health and Safety aspects)
6. Evacuation and Emergency Plans
7. Radiation monitoring
8. tntimate heat sink
9. Research and Development
10. Emergency Core Cooling System
11. As Low as Practicable
12. Common defense and security
13. Compliance with NEPA issues to the 'extent of complying with 10 CFR
, Part 50, Appendix D
14. Archeology
15. Wildfowl
16. Decommissioning
17. Public lands and access
18. Turbidity and construction runoff
19. Reliability
20. Alternate energy sources
On the issues of tourism and aesthetics, I join in with the majority on its
rulings to the extent that neither of these issues, independently or together,
would cause an impact of such significance that the construction permit should
be denied. The number of persons visiting the Hampton-Seabrook beaches would
not change materially. On the other hand, the type of tourism on the Hampton
marshes would change. The presence of the plant with its switchyard and transmission lines would form an aesthetic impact that would vary in severity from
the point of observation and in the attitude (mental) of the observer. From the
beaches and roadways, the impact would be minor ...
I also join in with the finding of the majority that cooling towers are not
compati~le with the Seabrook site.
' , , ;'
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On the remaining issues, I find myself in disagreement with the majority to
a large .degree as a matter of opinion rather than in findings of fact.48 The
record on the aquatic impacts allows for differences in opinion-which lead to a
divergence in the fmal cost·benefit analysis. Here, the record is of little value.
The Applicants' approach, relying on a previous ruling that "the benefits of
electricity are priceless" defies common sense. This, coupled with the approach
of the Staff, does not help resolve an issue that can be considered as the ultimate
one. It may be that the issue has no resolution; regardless, it deserves better
attention than it received.
.
I do not join in with the majority in the following issues:
1. Aquatic effects of the condenser cooling systems
2. Effects of plant operation on commercial and recreational fishing
3. Effects of plant operation on clam flats
4. Consideration of alternate sites
S. Transmission lines
6. Need for power
7. Final cost·benefit analysis

INTRODUCTION
My opinion is based on a result of a lack of complete agreement with the
majority on each of the above issues and on an overall cumulative judgment
based on the following:
1. The operation of the two proposed units at Seabrook would cause
sufficient adverse impact on the aquatic biota, of commercial and
recreational importance, so that other alternatives should be sought.
2. The alternatives should include further consideration of alternate sites.
The litchfield site, for example, should be evaluated in detail.
3. The need for power is, as admitted by all parties, not urgent and allows
. adequate time for consideration of alternate sites.
4. The proposed delay of Millstone 3 should be reconsidered, especially
after the repeated declarations by the Applicants that the energy
requirements should be considered on a regional basis.
S. The direct route of the transmission lines from Seabrook to the Scobie
Pond substation with its high environmental impact should be avoided.
Although the doglegs proposed by the Staff'U and "Forests"SO lessen
th~ environmental impact, it (the impact) can be further reduced by

4 B Disagreement on findings of fact are principally limited to issues of transmission lines.
need for power. and consideration of alternate sites.
4 '111e so-called minimum circumference dogleg.
S Forests proposes as a last alternative a dogleg of greater (maximum) circumference.

°
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utilizing the "Northern Route."s 1 The claims of the Applicants that
electrical stability is a major problem can, in my opinion, be discounted
considerably; however, if the problem of stability cannot be resolved,
then I would recommend the maximum circumference dogleg. The
entire issue may be resolved by further consideration of alternate sites.
In summary, I do not believe that, in the long run, it is to the best interests
of the nuclear energy program (or any other energy program) to take a site that
is not suitable and "backfit" it at all costs. This is especially true when after all
the precautions have been taken, more than just a chance remains for a significant environmental impact.
History and Analysis of the Choice of the Seabrook Site
1. The history of the selection of the Seabrook site began in 1962 when
PSCO retained a consultant to assist PSCO in a study and analysiS of sites for
thermal plants in the State of New Hampshire. Sites were studied on the
Piscataqua, Merrimack, and Connecticut Rivers.s 2
2. This siting study, completed in 1963, concluded that the next PSCO unit
should be an addition to the Merrimack Station in Bow, New Hampshire; this
was done, and the unit was placed in service in 1968.s3
3. During construction of this unit in 1966, PSCO decided to review and
update its siting studies with a view toward futUre units. S4
4. The 1967 studies were before the passage of NEPA so the consultant's
report (The Jackson-Moreland Study) did not take into consideration environ.
mental matters.s S
5. Seabrook was considered by the consultants as a site with once-through
cooling with a harbor inlet and an ocean discharge. s 6
6. The Litchfield site was not considered by the consultants.S ?
7. The 1969 studies conducted by the Applicants' consultants had started to
evaluate the environmental aspects of the in-harbor intake. By 1972, the plans
had changed to a larger nuclear plant with an offshore intake and discharge. S 8
8. It was at about this time that the Staff expressed concerns about several

lThe Seabrook-Newington corridors with the so-called Barton Hill jog.
Direct No. 14, post Tr. 10162, p. 27; ER, Vol. 2, p. 9.2-12.
S 3 Applicants' Direct No. 14, post Tr. 10162, p. 28; ER, pp. 9.2-12, 9.2-13.
54 Applicants' Direct No. 14, post Tr.l0162, p. 28; ER, p. 9.2-13.
uTr. 10202,10203.
uTr. 10204,10252. It is not clear whether an inharbor discharge was contemplated:
S7Tr.l0238.
S 'Ti. 10681-2.
S

52 Applicants'
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features of the Seabrook site; however, these concerns were resolved to the
Stafrs satisfaction.s 9
Conclusion

.

The advantages of once-through cooling with an in-harbor or shoreline
intake and discharge are many;,This allows for versatility in intake and discharge
design, and construction costs are generally substantially lower than offshore
designs. When these concepts are abandoned, it does not follow that the next
logical step is to -utilize the same site with an offshore intake and discharge
concept. This is particularly true in the case of Seabrook, where the same
biological problems occur offshore, albeit at an apparent lesser degree. 6o Once
the fish cap is in place, theversa~ty to adjust, except for controlling intake
velocity, is lost. The situation at Seabrook is not analogous to the offshore
intakes in operation in California and the Great Lakes. This will be discussed
further in the section on aquatic impacts.

mE EFFECTS OF mE CONDENSER COOLING SYSTEM
ON mE BIOTA, THE COMMERCIAL AND RECREATIONAL FISHERIES,
:, .AND mE CLAM FLATS OF HAMPTON HARBOR
Introduction
I shall address all ,of the aquatic issues61 as ~ne, as they are all affected'by
the problem of entrainment. First, I would like to point out'that I agree with the
majority on the issUes of construction arid thermal impacts. Gener3ny, I also
agree on the impacts of entrapment of adult fishes; however, in the case of
Seabrook, f do 'not agree with the Staff on the benefits of monitoring entrapment as well as entrainment. The Staff says, "The monitoring program
concentrates on the above areas, especially with regard' to possible effects of
entramment" entrapment, and of discharge water quality parameters •.• All of
the above are necessary so that significant impacts on the biota may.be observed
within a short time frame, and that ameliorative measures can be expeditiously
carried out.,,62 In my' opinion, at Seabrook there are no arrieliorative measures
that can be carried out.6 3
UTi. 10506. ,
',
,oWith the possible exception of the lobster. An offshore intake may have a gieater
impact than an in-harbor intake.
.
• I The aquatic effects on the ,biota, the effects upon the recreational and commercial
fisheries, and the effects on the clam flats.
• 2NRC Staff Testimony on Aquatic Impacts, post Tr. 10883, pp. 12·13. '
'3111.e only practical ameliorative measures are cooling towers, and the Board has ruled
against cooling towers at the Seabrook site.
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Review of the Aquatic Impacts
In consideration of the operation of the cooling system, the adverse effects
are divided into two basic categories. The first includes entrainment and entrapment, and the second .. thermal effects of the discharge (including shutting off of
the heated water). The latter category also includes backflushing/chlorination,
and other procedures used for controlling fouling organisms. Entrainment is the
inclusion of passive (non-free swimming) organisms in the coolant water as it
travels through the intake; the tunnels, the s~reens at the pumphouse, the coridenser tubes; 'and the discharge system. The effects of entrainment are directly
proportional to the percentage of the body of water (aquatic system) of concern
that is used as.coolllnt water and the numbers'of'organisrns of concern in the
aquatic 'system. The mortality rate due ,to entrainment is depe'ndent upon the
design of the system and, in the case.of Seabrook, it is assumed to be 100%.64
Entrapment.is inclusion of free-swimming (fmfish,' primarily) organisms.
Entrapment is considered by the Applicants to be a function of intake location
and intake deSign. Thus, entrapment is not a simple function of the number of
free-swimming organisms per unit of volume, i.e., density of organisms. Behavior
such as schooling and migratory patterns also affect the susceptibility of
nektonic (free-swimming) organisms to entrapment. " "
, :' As entrainment is the principal effect of concern and the two principal
organisms of concern are the soft-shelled clam (Mya arenaria) and the American
lobster (Homarus americfmus),.1 shall limit my comments to· these two
'. ' ! ~
organisms.
Studies of Mya arenaria
In 1973 ,'at Mooring 5 ("original intake site"), M. arenaria larvae were found
almost exclusively. in surface samples and with two major peaks of abundance;
June (up to 123/m3 ) and July (up to 440/m3 ) . '
,
In 1974, the larvae were fairly evenly distributed throughout the water
column in the near-coastal 'area; however, none were found in June and, except
for a fairly heavy concentration at mid-depths on July 8, none were captured
until July 22, once again at mid- and bottoin-depths. But within the limits of the
models presented in Applicants' Exhibit 33, one can conclude that in 1974; the
larvae were distributed fairly evenly throughout the water column, at least as far
offshore as the "new intake site" (7,000 feet offshore).65
In the estimations of mortality, the ecosystem was defined as the ~ seaward
U Applicants' Direct No. 22, post Tr. 10546. p. 27. '
;'.
,sTech Report V-2, Applicants' Ex. 30; Tech Report V-4, Applicants' Ex. 32; Tech
Report VI-l, Applicants' Ex. 33; Rec'd Tr. 10555: ',' , ,
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limits of distribution for the species being considered. In the case of the softshelled clam, M. arenaria, the larvae are found predominately within 3 to 4
miles offshore.66
The percentage of the population entrained would depend on three factors:
the stability of the water column, the current speed, and the vertical distribution
of the population of clam larvae. Using combinations of these factors, the Applicants' consultants calculated "on the average, over short periods of time,
between 2.9% and 4.6% of the clam larvae passing within 2.5 miles of shore in
30 feet of water would be entrained. A 2.5-mile boundary was used to make the
impact conservative." These conclusions were based on the original intake
site.67
The Applicants' consultants' model had the intake drawing water from a
volume 2.5 miles wide by 30 feet deep and with the water "streamlines,,68
entering the intake as a function of the ambient current and the stability of the
water column. Since the new intake location is in the same 2.5-mile zone~ this
would not modify the calculations of entrainment.
Studies of American Lobster
The inshore lobster fisheries is one of the principal commercial (and recreational) activities in coastal New Hampshire waters. Normandeau Associates, Inc.,
(NAI) conducted a special lobster trapping program in 1972 and 1973. An effort
was made to recover lobster larvae from the ichthyoplankton tows.
Typically, after hatching in June and July, lobster larvae remain very close
to the water surface for 10 to 20 days, during which time they undergo four or
five molts (stages) before descending to the sea bottom. High surface
temperatures (64.5°F to 70°F) decrease the time between molts so that the
development stage is decreased; however, "there is the possibility that they may
be smaller in size than their counterparts reared at cooler temperatures.,,69
The Applicants believe that the smaller lobsters in the area of study are
being recruited from outside the study area. 70
No absolute rates of settling were presented. The Applicants' consultants
assumed that a worst case example of the entrainment effects would be one
equivalent to the rest of the meroplankton; i.e., a 3% to 5% mortality of the
neritic band of plankton in the waters passing, the intake within 25 miles of
shore and in 30 feet of water.71
6 6 Tech

Report VI-I, Applicants' Ex. 33.
Direct no. 22, post Tr. 10546, p. 46.
61 Applicants' Direct No. 22, post Tr. 10546, p. 47.
6 'Tech Report V-I, Applicants' Ex. 29, p. 2.
7°Applicants'Ex. 29,p. 17.
71 Applicants'Testimony 9, p. 3;Tr.l0614. I
67 Applicants'
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The studies were incomplete; however, I acknowledge that a complete study
is difficult to execute.72 Because the data are inconclusive, a conservative
estimate of the effects must be made.
The Board requested the Applicants to supply data on the size of the lobster
catch7 3 and the Applicants complied to the best of their ability. Because of the
nature of the available records, it ,was difficult to assess the intensity of the
fishery .74 The number of licenses issued is available, but the catch as determined
by interview is suspect.7S Nevertheless, the Applicants obtained the nu~ber of
license holders, the approximate location 'of their fishing the number of traps
set, and a conservative 7 6 estimate of the catch in pounds oflegallobsters. In
summary, in 1970, there were 81 license holders for the Hampton·Seabrook
area, of which 19 were for sport fishing only (5 traps maximum). Thus, there
were 62 commercial fishermen. In 1970,92 traps were used by sport fishermen
and 3,322 by commercial fishermen for a total of 3,414 traps. The estimate for
the catch in 1970 is 74,458 pounds, divided into 1,225 pounds for the sport
fishing and 73,233 pounds for the commercial.
The Applicants assess the status of the lobster fishery as "being in deep
trouble.""
Meanwhile,-in Hampton Harbor there has been a rapid decline in harvest of
clams from 23,400 bushels in 1967 to 4,670 bushels in 1973. This decline is
dramatic and disturbing. 78
Conclusion
A broadly accepted defmition of a significant effect is one that is
irreversible. Under certain circumstances, I believe that an effect that contributes
to a series of events (effects) that in summation are irreversible can be, in itself,
considered Significant. The latter may include events that may be independent of
the effect under corisideration-for example, extraneous pollutants, overfishing,
or other poor management practices. In my opinion, the situation may occur
where an effect becomes significant only because other extraneous effects make
it SO.79
The state of knowledge oflower order biological populations, or of juveniles
72 Applicants' Testimony 22, p. 35.
UTi. 10756.
74Tr.l0757.
7STr. 10679.
"The Board understands "conservative" in this case to mean ''minimum'' ('I'r. 10757).
Not all "townswaters" were included, and some of these overlapped with Hampton and
Seabrook. .
.
7 7Tr. 10614.
7 1 Tr. 10795 and 10870.

"Ti.l0712-14.
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of higher order populations, is such that most judgments as to significant impact
are subjective. In the case of Seabrook, the Applicants and Staff believe that the
conservative80 estimate of 3% to 5% impact on the larvae ofMya, lobsters; and
some larval finfishes is not Significant. ' ,
One of ,the Applicants' witnesses considered an impact to be significant if it
causes an '~imb,alance" of a population.8t In this case, one can assume that the
Hampton' Harbor soft-shelled clam ,population(s} and the stock oflobsters off
Hampton Beach are already in a state of "imbalance." Until "balance", is
restored, no extraneous causes of mortality should be allowed ... particularly
for a valuable product, such as the lobster; ,
If the proposed Seabrook Plant .were to be constructed so that the cooling
water were to,be withdrawn from Hampton Harbor, rather than from the ocean,
,approximately 17.5% 'of ,the plankton82 entering the Harbor during each tidal
cycle would be destroyed (the Staffs estimate was 19.0%}.83, If the entire Gulf
of Maine were considered as the coolant water source (using the top 100 feet of
water), a 0.01% of the herring larvae would pass through the Plant.84 '
.. ,.
The 3% to 5% mortality of local meroplankton of concern (including larval
fishes, soft-shelled clams8s and lobster) is a rate that Applicants' consultants
suggest we consider. Considering the status of the stocks of concern; the'status
of the fisheries, 'and ,the, fact that ameliorative measures are not practically
available,86 I find the estimated 3% to 5% mortality rate unacceptable. It is also
obvious that additional units should not be considered for Seabrook.
Because of the vicissitudes of sampling, the actual mortality rates that will
accrue probably will not be able to be measured. Thus, when the adult populations decline, that is the only significant parameter that will be documented.
I wish to 'commend the Applicants" consultants, Norrnandeau Associates;
Inc., ,for an outstanding. performance in the difficult disciplines of marine
biology. The record,was incomplete'in some areas, particularly so in the 'studies
of lobsters· and the distribution and abundance of Mya larvae.' To make the
record complete would have required an effort greater than could be reasonably
'
expected:87 " ,
The Seabrook situation is not analogous to existing power pl~ts iIi
C~ifornia and on the Great Lakes. There, the concerns are primarily those of

lOIn this sense, it is considered to be a maximum impact.

IITr.10714.
I 2 Including larval fIShes and larval clams.

13Tt.l0600andFES 11-36; Tr.' 10908.' ':
, 14Tr.l0601.
" :,
I sThe fIgUres 2.9% to 4.6% were developed for the clams.
• '
I'The Board has ruled that cooling towers are unacceptable at the Seabrook Site.
"Complete studies would require thorough sampling of key species foi ia'number of
years .•• perhaps a decade.
.
.' '

entrapment of adult fIShes; i.e;, the larval fishes and meroplankton were not of
as 'great concern. Also, in most' of these' cases, 'cooling towers 'are a viable
,,
,! :; , ; ,
alternative., ", ! ':,
"

'

, '

,DISCUSSION OF ALTERNATE SITES

'i

,

"

, ' In my opinion, the record is' inadequate to make a firm judgment as to
which, if any, of the alternate sites are preferable to the Seabrook site. Nevertheless, because' I found the Seabrook ,site unacceptable for reasons that may be
more compatible with some of the other sites; I cannot rule them out: In my
opinion, the Gerrish Island, Moore':Pond, Rollins Farm, and Litchfield sites
should be reconsidered. '
~.. ' f '
:
For example, in the Litchfield consideration:
a. The comparative effects on the biota were not given proper weight;
b. The costs of construction were riot clearly 'evaluated-for example, the
costs of the tunnels alone at Seabrook are equal to the costs of cooling
! .. towers at Litchfield;
,
'The cost of double containment at Seabrook, which mayor may not be
necessary at Litchfield, was n6t evaluated;
c. No figures are available comparing the cost of transmission lines;'
d. The aesthetic advantages of much shorter transmission lines at
, Litchfield were not considered;
e. 'Other aesthe'tic' evaluations were not considered-such as the
comparative impact Of cooling towers on an imand site vs. the presence
of the Seabrook Plant on the Harripton Marsh;
f. Population density at Litchfield meets all requirements;
g. The flood plain at Litchfield is' not a major problem, for adequate
~~gher ground is available without encroaching on the State forest .
•

A'

"I

• ,

.1

-I

,
-

•• : '

I

"

,

NEED FOR POWER

",

,The a~itted ~ncertainty of fo~ecasting electric~ dem~d for periods ~f.5
or more years in th,e future, coupled with the predictive margin of error being on
the high side in recent years, throws considerable doubt on the need for Seabrook ~ the, near, future (i.e., before 1985,or 1986). The reduction in rate of
growth 'of, 1%,\ w~ch was ,acknowledged, is equivalent to the output oLSeabrook.
, ,
The minimum New Engla~d demand for 1970-1985 is based on a growth
rate in energy use from 4.7% to 5.6%. Thus, the base capacity need omy meet
the 4.7% and short lead time units can be' used for the additional 0.9%-if
needed., '; ,
""
'
Although a plant 'or unit need not be justified 'for any given year, when it
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has been clearly demonstrated that the need has been overestimated and the
time schedule can slip by "a few years" and the given plant (Seabrook) has other
issues of serious concern, it is a fact that the plant should not be built until other
alternatives are considered. The so-called substitution theory is not applicable
under these circumstances because the "substitute" (Seabrook) has these serious
issues of concern. Furthermore, without the construction of Seabrook, the
reserve in the years 1981·1984 will average 19.8% with the reserve through 1983
being over 20%.
Because of the conflicting testimony in the record, it is difficult to define
the real need at any specific future date.
Also, if the regional need 'in early 1980's is real, the delay of Millstone 3
from 1979 to 1982 is illogical on the basis of entanglements with fuel contrac·
tors.

FINAL COST·BENEFIT ANALYSIS
The benefits of generation of electricity by nuclear power are real. The
benefits are always accompanied by some costs. These costs, whether financial,
social, or environmental are also real. Because the benefits and the costs defy
quantification, the relative benefits and costs are weighed grossly without any
defined precision.
The high fmancial costs of the long tunnels with the multiple intakes, the
double containment, the Auxiliary cooling tower for the ultimate heat sink, the
long transmission lines, and the irrevocable impact on the aquatic resources
make the cost-benefit ratio unfavorable.

CONCLUSION
Since the rate of mortality on larvae is difficult to discern, define, and
interpret-and as the significance of any number obtained from post-operational
sampling is questionable-it is my opinion that no mortality oflarvae should be
allowed. In my opinion, the waters off Hampton Beach are not compatible with
multiple use; and if the mortality of the lobster larvae is indeed 5% and the clam
larvae is 4% and an unknown loss oflarval fish 88 also occurs, I would find these
mortality rates unacceptable.
'
And as there is no urgent need for Seabrook, and as the fmancial costs are
inordinately high, and as alternate sites may be available, I fuid that at this time
the costs outweigh the benefits.

I I An estimate of an average annual loss of 1.825 x 10·· fish eggs is given on page 119
of Applicants' Ex. 32 and an estimate of 2.0 x 10·· (1824.5 x 10 8 + 192 x 10 8 ) eggs and
larvae is given in Table 23 of Applicants' Ex. 32 (corrected copies).
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For the reasons stated above, I recommend that the construction permit be
denied.
Ernest O. Salo, Member
AtOmic Safety and Licensing Board
June 29,1976

[Appendix A is omitted from this publication but is available at the NRC's
Public Document Room, WasWngton, D.C.]
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The licensing Board denies intervenors' motion to stay its decision pending
determination by the Environmental Protection Agency of the legality of appli.
cants' proposed cooling system under the Federal Water Pollution Control Act
(FWPCA),33 U.S.C. §1251, et seq.
FWPCA: SECl'ION 401 CERTIFICATION
A certification under Section 401 of the Federal Water Pollution Control
Act (FWPCA) is not subject to review by a licensing board, as a result of the
provisions of Section 51l(c)(2) of the FWPCA.

MEMORANDUM AND ORDER DENYING INTERVENORS
SEACOAST ANTI·POLLUTION LEAGUE AND
AUDUBON SOCIETY MOTION TO STAY DECISION
By motion dated November 12, 1975, the Board is requested by Intervenors
Seacoast Anti·Pollution League (SAPL) and Audubon Society to stay its deci·
sion in the instant case pending the determination of the 'legality of Applicants'
proposed once-through cooling system under the provisions of the Federal Water
Pollution Control Act (FWPCA) , as amended, 33 USC §1251, et seq. New
England Coalition on Nuclear Power jOins in this motion. The motion is opposed
by Applicants and Staff.
On March 18, 1975, EPA issued preliminary determinations with respect to
the condenser cooling system for Seabrook as originally proposed. These were
revised on May 16, 1975 and issued as final on June 24, 1975. In general, EPA
approved the concept of once-through cooling and the proposed diffuser dis-

,
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charge but required that the intake be relocated further offshore at a location
0
0
approximately 42 54~ 18" North latitude and 70 47',10" West longitude
(Public Service Company of New Hampshire, EPA Dkt. No. NHOO20338
(Region 1), Determinations issued 3/18/75, as revised 5/16/75, as fmal,6/24/75).
" Applicants then fIled before the EPA and in the form of amendments to the
PSAR and ER with NRC and this Board a new intake proposal which was
approved by EPA on September 30, 1975 (ld., 9/30/75, and as final 10/24/75).
On October 9, 1975, the' State of New Hamsphlre issued it '§401 certificate
approving the second EPA determinations. "
, Intervenors' argue' that under FWPCA the Environmental Protection Agency
(EPA) has :the duty of determining-the 'appropriate standards and limitations as
to' both discharge and intake for the proposed Seabrook station. And, further,
the' B'oard must, ifllight of those standards and limItations, assess the environmental costs and benefits of the proposed license. But here there are'no EPA
standards and limitations' but rather only' "Preliminary Determinations" which
have been appealed by 'InterVenors and pending appeals have been stayed ,by
ope~atioriof applicable EPA regulations (40 CFR § 125.35d(2)V
, They argue further that the 401 Certification, as it is conditioned upon the
provisions of EPA determinations relative to Sections 316(a) and 316(b) of
FWPCA, 'is nothing more but a "rubber stamp" of EPA actions and is not
authority to determine compliance with the relevant provisions of the FWPCA.
, We'disagree and deny the motion;
"
,'
The Intervenors propounded the same' arguments in their' earlier motion to
stay further proceedings in the instant case. In our order, dated October 3,1975,
in denying'the earlier motion, we stated that it was our analysis:
""that the fact that the Determinations of the EPA are stayed by the granting of the adjudicatory hearing before EPA does not render the determii13
tions invalid. In the Board's 'opinion, this is analogous to a judgment being
: stayed pending appeal, 'rather ,th~n having the effect of vacating the 'Determinations' so that applicant would have to start de novo on 'its request for
open cycle cooling under Section 316." .. ,
:,
0

l'

','

-

,

"Furthe~;the August 28, 1975 pubiic notice by EPA granting the adjudicatory hearing. it is clear that any action taken by EPA as a result of the
hearing would be an amendment of the Determinations., Such language
implies that the Determinations remain viable until amended. It follows, if
'the Determinations 'remain valid, then the 401 certification conditioned
upon them also must remain effective.
I EPA Determinations may be modified; suspended or revoked for cause after notice and
opportunity for a public hearing and subject to appeal in accordance with 40 CFR § 125.36
or other appropriate regulations. An adjudicatory hearing on the Determinations in question
has already been held.
-
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"Further, the Board is of the view that it would be a review of adequacy of
the 401 certification for this Board to declare the certification invalid.
Under Section 511(cX2) of the FWPCA, the Board is precluded legally from
taking such action. In light of this legal interpretation and the Board's
conclusion above on the validity of the 401 certification, the Board holds
that there is no legal bar to its continuing with the 'proceeding."
Our reasoning is the same in denying the instant motion. We see no legal
impediment to the rendering of our Initial Decision.
Nor are we persuaded otherwise by Intervenors' observation that a decision
made now by the Board may be on the basis of an inadequate or improper
analysis of alternatives or an unsound cost-benefit review should Determinations
of EPA following the adjudicatory hearing differ from the Determinations issued
on October 24,1975.
There are four possible outcomes that can result from the EPA adjudicatory
hearing. (1) The intake point may remain the same; (2) the intake point may be
moved back to the original point proposed by the Applicants; (3) the intake
point may benwved to some, as yet, unspecified point; and (4) EPA may
require some closed cycle cooling SYstem.
,
As will be seen from a reading of our Initial Decision in this proceeding
bearing even date, this Boar~ has found the closed cycle cooling system unacceptable for the Seabrook site imd this Board does not authorize the issuance of
a construction permit in this proceeding should the EPA approve a closed cycle
cooling system.
Obviously there is no problem should the EPA approve the intake point to
be as presently proposed by Applicants or move it back to the original proposal.
The record discloses an adequate and proper analysis of alternatives and costbenefit review by the Staff on both locat,ion pOints.
Should EPA require the relocation of the intake at some, as yet, unspecified
point, this might require further Staff review of environmental and economic
costs. Admittedly, this could require reopening of the hearing on this limited
issue. However, considering the many issues to be resolved in this proceeding,
the Board feels that it would be in the public interest to issue its Initial Decision
in this proceeding at the present time.
Accordingly, the motion to stay decision is denied.
IT IS SO ORDERED.
FOR THE ATOMIC SAFETY AND
LICENSING BOARD
John M. Frysiak, Chairman
Issued at Bethesda, Maryland
this 29th day of June, 1976.
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ALLIED-CENERAL NUCLEAR SERVICES;ALLIED CHEMICAL NUCLEAR PRODUCTS;CENERAL ATOMIC
COI!PANY
Materials License; Decision; Docket 701729; ALAB-328 eNRCI-76/4, pp 420-24)
Materials License; I!emorandum and Order; Docket 701729; LBP-76-012
eNRCI-76/3, pp 277-91)
Operating License; Memorandum and Order; Docket 701729; LBP-76-022
eNRCI-76/5, pp 706-10)
Operating License; I!emorandum and Order; Docket 701729; LBP-76-02~
eNRCI-76/5, pp 725-38)
ARIZONA PUBLIC SERVICE COMPANY;SALT RIVER PROJECT AGRICULTURAL IMPROVEMENT AND
POWER DISTRICT;EL PASO ELECTRIC COI!PANY;SOUTHERN CALIFORNIA EDISON
COI!PANY;PUBLIC SERVICE CO~PANY OF NEW MEXICO;ARI20NA ELECTRIC POWER
COOPERATIVE, INC.
Construction Permit; Initial Decision; Dockets STN 50528;STN 50529;STN
50530; LBP-76-021 eNRCI-76/5, pp 662-705)
BOSTON EDISON COMPANY;CENTRAL MAINE POWER COI!PANY;CENTRAL VERMONT PUBLIC
SERVICE CORPORATION;CONNECTICUT LIGHT AND POWER COMPANY;FITCHBURG GAS AND
ELECTRIC LICHT COMPANY;NEW BEDFORD CAS AND EDISON LICHT COI!PANY;NEW ENGLAND
POWER COI!PANY, et al.
Construction Permit; Order; Docket 50471; LBP-76-007 (NRCI-76/2, PP 156-8)
CINCINNATI CAS 'AND ELECTRIC COMPANY;COLUMBUS AND SOUTHERN OHIO ELECTRIC
COMPANY;DAYTON POWER AND LICHT COMPANY
Operating License; Decision; Docket 50358; ALAB-305 eNRCI-76/1, pp 8-13)
CLEVELAND ELECTRIC ILLUMINATING COI!PANY;DUQUESNE LIGHT COMPANY;OHIO EDISON
COI!PANY;PENNSYLVANIA POwER COMPANY;TOLEDO EDISON COI!PANY
Antitrust; I!emorandum and Order; Dockets 50346A;50500A;50501A/50440A;50441A;
ALAB-314 eNRCI-76/2, pp 98-100)
Antitrust; Memorandum; Dockets 50346A;50500A;50501A/50440A;50441A;
LBP-76-008 (NRCI-76/3, PP 199-204)
Antitrust; Memorandum and Order; Dockets 50346A;50500A;50501A/504~OA;50441A;
LBP-76-002 eNRCI-76/1, pp 39-43)
Antitrust; Memorandum and Order; Dockets 503~6A;50500A;50501A/504~OA;50~41A;
LBP-76-005 eNRCI-76/2, PP 127-34)
Licensing, Antitrust; Order; Dockets 50346A;50500A;S0501A/50~40A;50441A;
LBP-76-011 eNRCI-76/3, pp 223-76) ,
COI!MONWEALTH EDISON COMPANY
Construction Permit; DeCision; Dockets STN 50454;STN 50455/STN 50456;STN
50~57; ALAB-312 (NRCI-75/2, PP 91-3)
CONSOLIDATED EDISON COMPANY OF NEW YORK
Operating License, Compliance; Decision; Dockets 50300;50247;50286; ALAB-304
eNRCI-76/1, pp 1-7)
Operating License; Memorandum and Order; Dockets 50300;50247;50286; ALAB-319
(NRCI-76/3, pp 188-95)
CONSUMERS POWER COI!PANY
Compliance; Opinion on Reconsideration; CP-81;CP-82; ALAB-315 (NRCI-76/2, pp
101-112 )
Operating License, Compliance; Memorandum and Order; Docket 50155;
CLI-76-008 eNRCI-76/5, pp 598-606)
DUKE POWER COI!PANY
Construction Permit; Initial DeCision, Partial -Nepa and Site Suitability;
Dockets 50491;50492;50493; LBP-76-018 eNRCI-76/5, PP 627-51)
DUQUESNE LIGHT COMPANY;OHIO EDISON COMPANY;PENNSYLVANIA POWER COMPANY
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Operating License; Initial Decision, Supplemental; Docket 50334; LBP-76-023
(NRCI-76/5, pp,711-24)
Operating License; 'Inltlal Decision; Docket 50334; LBP-76-003 (NRCI-76/1, pp
44-72 )
Operating License; Order; Docket 50334; ALAB-310 (NRCI-76/1, pp 33-5)
DUQUESNE LIGHT COMPANY;OHIO EDISON COMPANY;PENNSYLVANIA POWER COMPANY;CLEVELAND
ELECTRIC ILLUMINATING COMPANY;TOLEDO EDISON COMPANY
,
Construction Permit; Initial Decision, Supplemental Partial; Dockets
50440;50441; LBP-76-017 (NRCI-76/5, PP 621-6) .
.
EDLOW INTERNATIONAL COMPANY (Agent .for Governllent of India)
Special Nuclear Materials, Export License; Opinion; Dockets 702071;702131:
CLI-76-006 (NRCI-76/5, pp 563-93)
•
Special Nuclear Material, Export License; Order; Dockets 702071;702131:
CLI-76-007 (NRCI-76/5, pp 594-7), _
Special Nuclear Haterlals Export License; Order; Dockets 702071;702131;
CLI-76-004 (NRCI-76/3, pp 159-60)
I
Special Nuclear Materials, Export License; Order;,Dockets 702071;702131;'
CLI-76-005 (NRCI-76/3, pp 161-5)
FLORIDA POWER AND LIGHT COMPANY
,.
Construction Perlllt; Decision; Docket 50389; 'ALAB-335 (NRCI-76/6~ pp 830-46),
GULF STATES UTILITIES COMPANY
Construction Permit; Memorandull and Order; Docket. 50458;50459; ALAB-329
(NRCI-76/5, PP 607-12)
Construction Permit; Hellorandull and Order; Dockets'50458;~0459: ALAB-317
(NRCI-76/3, pp 175-85)
,.
..
HOUSTON LIGHT AND POWER CO~PANY;CITY or AUSTIN, TEXAS;CITY PUBLIC SERVICE BOARD
OF SAN ANTONIO, TEXAS;CENTRAL POWER AND LIGHT COMPANY .
Construction Per~lt; Decision; Dockets STN 50498;STN 50499; ALAB-306
'(NRCI-76/1, pp 14-16)
ILLINOIS POWER COMPANY
Construction Permit; Initial Decision; Dockets 50461;504~2; LBP-76-006
(NRCI-76/2, pp 135-55)
.
,.
KANSAS GAS AND ELECTRIC CO~PANY;KANSAS CITY POWER AND LIGHT COMPANY
Construction Perlllt; Decision; Docket 50482; ALAB-331 (NRCI-76/6, PP 771-84)
Construction Permit; Decision; STN-50482; ALAB-321 (NRCI-76/4, PP 293-330)
Construction Permit; Declslon;,Docket 50482: ALAB-327 (NRCI-76/4, pp 408-19)
Construction Permit; Mellorandum and Order; Docket STN 50482; ALAB-311
(NRCI-76/2, PP 85-90)
Construction Permit; Hemorandull and Order; Docket STN 5048~; ALAB-307
(NRCI-7S/1, PP 17-19)
,
Construction Permit; Order; Docket 5TN 50482; LBP-76-019 (NRCI-76/5, PP
652-4)
.
LONG ISLAND LIGHTING COMPANY
Construction Permit; Hemorandum and Order; Docket 50516;50517; ALAB-318
(NRCI-76/3, pp 186-7)
NATURAL RESOURCES DEFENSE COUNCIL
Hlxed Oxide Fuel Licensing, Interlll; Memorandum' and Order; CLI-76-002
(NRCI-76/2, PP 76-81)
PACIFIC GAS AND ELECTRIC COMPANY
Operating License; Decision; Dockets 50275;':;0323; ALAB-334 (NRCI-76't6, pp'
809-29 )
Operating License; Hemorandull and Order; Dockets 50275 'OL;50323 OL; .
CLI-76-001 (NRCI-76/2, PP 73-5)
Operating Llcen.e; Order; DOCkets 50275;50323; ALAB-320 (NRCI-76/3, PP
196-7)
PHILADELPHIA ELECTRIC COMPANY;PUBLIC SERVICE ELECTRIC AND GAS COMPANY;DELMARVA
POWER AND LIGHT COMPANY;ATLANTIC CITY ELECTRIC COMPANY
Operating Llcen.e; Order; Docket. 50277;50278; CLI-76-003 (NRCI-76/2, PP
82-3)
PORTLAND GENERAL ELECTRIC COMPANY
Construction Perlllt; Memorandull and Certification to Comllls.lon; Dockets
50514;50515; ALAB-333 (NRCI-76/6, pp 804-08)
POTOMAC ELECTRIC POWER COMPANY
Construction Permit; Order; Dockets 50448;50449; LBP-76-009 (NRCI-76/3, PP
205-08)
Construction Permit; Order, Prehearlng Conference and Evidentiary Hearing;
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Dockets S0448;S0449; LBP-76-013 (NRCI-76/4, PP 42S-29)
POWER AUTHORITY or THE STATE or NEW YORK
"
Construction Permit; Memorandum and Order; Docket SOS49A; LBP-76-020
(NRCI-76/S, pp 6S7-61) . .
.
PROJECT MANAGEMENT CORPORATION;TENNESSEE VALLEY AUTHORITY
Construction Permit; Memorandum and Order; Docket SOS37; ALAB-330
(NRCI-76/S, PP 613-20)
Construction Perml t; Mellorandu" and Order; Docket SOS37; ALAB':326
(NRCI-76/4, PP 406-07)
Construction Permit; Memorandum and Order; Docket .S0537; LBP-76-014
(NRCI-76/4, PP 430-44)
PUBLIC SERVICE COMPANY or INDIANA
Antitrust; Memorandum and Order; Dockets SOS46A; SOS47A; LBP-76'-ois
(NRCI-76/6, PP 847-S6)
Construction Permit; Decision; Dockets STN-50S46;STN-50547; ALAB-322
. (NRCI-76/4, pp 328-30)
Construction Permit; Decision; Dockets STN S0546;STN 50547; ALAB-316
(NRCI-76/3, PP 167-74)
PUBLIC SERVICE COMPANY or NEW HAHPSHIRE;UNITED ILLUMINATING COMPANY
Construction Permit; Initial Decision; Dockets S0443;50444; LBP-76-026
(NRCI-76/6, PP 857-949). "
Construction Permit; Hemorandum and Order; Dockets 50443;S0444; .. LBP-76-027
(NRCI-76/6, pp 950-2)
Construction Permit; Memorandum and Order; Dockets S0443;50444; LBP-76-004
(NRCI-76/2, PP 123-26)
PUERTO RICO WATER RESOURCES AUTHORITY
. Construction Permit; Hellorandull and Order; Docket S0376; ALAB-313
(NRCI-76/2, PP 94-7)
SOUTHERN CALIrORNIA EDISON COMPANY;SAN DIEGO GAS AND ELECTRIC COMPANY
Construction Permit; Memorandum and Order; Dockets S0361;S0362; ALAB-308
(NRCI-76/1, PP 20-30)
TENNESSEE VALLEY AUTHORITY
Partial Initial DeCision, Site suitability and NEPA findings; Dockets
STN-SOSI8;STN-S0519;STN-50520;STN-50521; LBP-76-016 (NRCI-76/4, PP
485-562 )
Operating Llcenoe; Ruling on Petition to Intervene; Dockets 50259;50260;
, LBP-76-010 (NRCI-76/3, PP 209-22)
.
TOLEDO EDISON COMPANY;CLEVELAND ELECTRIC ILLUMINATING COMPANY;DUQUESNE LIGHT
COMPANY;OHIO EDISON COMPANY;PENNSYLVANIA POWER COMPANY
.
Antitrust; Decillon; Dockets 50346A;50500A;50501A/50440A;50441A; ALAB-332
(NRCI-76/6, PP 785-803) .'
Operating License, Antitrust; Decision; Docket 50346A; ALAB-323 (NRCI-76/4,
PP 331-46)
, UNION ELECTRIC COMPANY
,
Construction Permit; Initial Decision; Dockets STN-50483;STN-50486;
LBP-76-015 (NRCI-76/4, PP 44S-84)
VIRGINIA ELECTRIC AND POWER COMPANY
Construction Permit, Compliance; Decision; CPPR-77;CPPR-78; ALAB-324
. . (NRCI-76/4, PP 347-403)
,
Construction Permit; DeCision; Dockets 50338;S0339; ALAB-325 (NRCI-76/4, PP
404--05) ,
.Construction Permit; Order; Dockets S0338;50339; LBP-76-001 (NRCI-76/1, PP
37-8)
WASHINGTON PUBLIC POWER SUFPLY SYSTEM
Construction Perlllt; Decision; Dockets STN-50460;STN S0513; ALAB-309
(NRCI-76/1, PP 31-2)
WESTINGHOUSE ELECTRIC CORPORATION
racillty, Reactor Export License; DeCision; Docket S0474; CLI-76-009
(NRCI-76/6, PP 739-70)
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LEGAL CITATJONS INDEX
CASES

Abbott Laboratories v. Gardner, 387 U.S. 136, 152-3 (1967)
declaratory rellet In agency proceedings; ALAB-321, C, (NRCI-76/4, pp
298-304, 316-22)
Aberdeen and Rocktlsh R. Co. v. S.C.R.A.P., 422 U.S. 289, 45 L.Ed.2d 191, 217
(1975 )
ASLB JurisdictIon over ottslte activities prior to LWA, dissenting opinion;
ALAB-321, A, (NRCI-76/4, pp 293-330)
Addison v. Holly Hill Fruit Products, 322 U.S. 607 (1944)
grandtatherlng tor antitrust review; LBP-76-002, (NRCI-76/1, pp 39-43)
Aetna Life Ins. Co. ot Hartford v. Haworth, 300 U.S. 227 (1937)
declaratory relief In agency proceedings; ALAB-321, C, (NRCI-76/4, pp
298-304, 316-22)
Agreement Between the International Atomic Energy Agency, the Government ot
Spain and the Government of the United State. for the Application ot
Safeguards, T.I.A.S. 6182, Vienna, Austria (December 1966) amended, T.I.A.S.

7856, Vienna, Au.trla (June 28, 1974)
Is.uance ot facility export license for Spain ASCO II; CLI-76-009, A,
(NRCI-76/6, pp 739-70)
.
Agreement tor Cooperation Between the U.S. and Spain, T.I.A.S. 7841,
Wa.hlngton, D.C. (March 20, 1974)
.
.
Issuance or facility export license tor Spain AseD II; CLI-76-009, A,

(NRCI-76/6, pp 739-70)
Alabama Power Company (Farley), CLI-74-012, 7 AEC 203 (1974)
res Judicata In administrative proceedings; ALAB-304, B, (NRCI-76/1, pp 1-7)
Allied General Nuclear Services (Barnwell Separation.), ALAB-296, NRCI-75/10, P
678 (1975)
contentions delineation tor spent fuel .torage pool licensing; LBP-76-024,
(NRCI-76/5, pp 725-38)
Allied-General Nuclear Services (Barnwell Fuel Receiving and Storage),
ALAB-328, NRCI-76/4, P 420, 421-3 (April 28, 1976)
Intervention standing ot utility cu.tomer and ratepayer; ALAB-333,
(NRCI-76/6, pp 804-08)
American Can Co. v. Citrus Feed Co., 436 F.2d 1125 (5th Clr. 1971)
attorney conduct; ALAB-332, E, (NRCI-76/6, pp 797-9)
American Tobacco Co. v. U.S., 328 U.S. 781 (1946)
antitrust situation. Inccnsl.tent with laws; LBP-76-005, B, (NRCI-76/2, pp
127-34)
Arkansas Power and Light Co. (Arkansas Nuclear), ALAB-094, 6 AEC 25, 31 (1973)
ASLB jurl.dlctlon to Impose civil penalties under Atomic Energy Act 186;
ALAB-324, G, (NRCI-76/4, pp 389-92)
B.P.I. v. A.E.C., 502 F.2d 424 (D.C. Clr. 1974)
reasoned declslon~msklng respon.lbilitles; ALAB-30S, C, (NRCI-76/1, pp 8-13)
Baltimore and O.R.R. v. Aberdeen and R.R.R., 393 U.S. 87, 92 (1968)
reasoned decision-making respon.lbilitles; ALAB-305, C, (NRCI-76/1, pp 8-13)
Bimini Run, LTD v. Belcher 011 Co., 336 F.2d 184 (5th Clr. 1964)
applicant's liability relative to employee knowledge; ALAB-J24, F,
(NRCI-76/4, pp 377-8)
Blake v. U.S., 323 F.2d 245, 246 (8th Clr. 1963)
detlnltlon of material talse statement; ALAB-324, C, (NRCI-76/4, pp 35B-60)
Boston Edison Co. (Pilgrim), 4 AEC 666, 668-70 (1971)
statutory reqUirements tor antitrust hearings limited; ALAB-316, 8,
(NRCI-76/3, pp 168-70)
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Boston Edison Co. (Pllgrl.), ALAB-231, 8 AEC 633 (1974)
dissenting opinion on pre-LWA activity allowable; ALAB-331, 0, (NRCI-76/6,
PI' 778-84)
Boston Edison Co. (Pllgrl.), ALAB-269, NRCI-75/4R 411 (April 28, 1975)
directed certification policy for Interlocutory contentions ruling;
ALAB-330, A, (NRCI-76/5, pp 613-20)
Interlocutory appeal status of ASLB rulings on bifurcated proceedings;
ALAB-329, (NRCI-76/5, pp 607-12)
Boston Sand and Gravel Co. v. U.S., 278 U.S. 41, 48 (1928)(Holmes, J.)
statute Interpretation; ALAB-323, B, (NRCI-76/4, pp 335-7)
Brown v. Elliott, 225 U.S. 392
antitrust conspiracy; LBP-76-005, A, (NRCI-76/2, pp 127-34)
Burnet v. Guggenheim, 288 U.S. 280, 285 (1933)(Cardozo, J.)
antitrust statute Interpretation; ALAB-323, A, (NRCI-76/4, pp 331-46)
Cabell v. Markham, 148 r.2d 737, 739 (2nd Clr.), affirmed, 326 U.S. 404 (1945)
statute Interpretation; ALAB-323, B, (NRCI-76/4, pp 335-7)
Cady v. Morton, 527 r.2d 786, 795 fn. 9 (DA 9, 1975)
NEPA considerations by licensing ancy; LBP-76-014, 0, (NRCI-76/4, pp 433-42)
Caesar's Palace Securities Litigation, 360 r.supp. 366, 386 rn. 19 (S.D. N.Y.
1973 )
material false ~tatement definition, omission of facts; ALAB-324, C,
(~RCI-76/4, pp 358-60)
.
Calvert Cliffs Coordinating Committee v. A.E.C., 449 r.2d 1109 (D.C. Clr. 1971)
scope of NRC NEPA responsibilities; ALAB-321, E, (NRCI-76/4, pp 304-13)
Calvert Cliffs' Coordinating Committee v. A.E.C., 449 r.2d 1109 (D.C. Clr.
1971)
NEPA considerations by licensing agency; LBP-76-014, 0, (NRCI-76/4, pp
433-42)
.
NRC authority and responsibilities under NEPA; LBP-76-016, B, (NRCI-76/4, pp
493-4) .
.
relation to spent fuel storage pool licensing contentions; LBP-76-024,
(NRCI-76/5, pp 725-38)
Camlnettl v. U.S., 242 U.S. 470 (1917) .
statute Interpretation; ALAB-323, B, (NRCI-76/4, pp 335-7)
Cannon v. Accoustlcs Corp., 398 r.supp. 209 (N.D. III. 1975)
attorney conduct; ALAB-332, E, (NRCI-76/6, pp 797-9)
Carolina Environmental Study Group v. U.S., 510 r.2d 796, 800-01 (D.C. Clr.
1975)
ASLB jurisdiction over offslte activities prior to LWA, dissenting opinion;
ALAB-321, A, (NRCI-76/4, pp 293-330)
Carolina Power and Light Co. (Shearon Harris), ALAB-184, 7 AEC 229, 234-6
(1974 )
criteria for pre-LWA activity; ALAB-331, 0, (NRCI-76/6, pp 778-84)
Cass v. U.S., 417 U.S. 72, 77-9 (1974)
statute Interpretation; ALAB-323, B, (NRCI-76/4, pp 335-7)
Charlton v. r.T.C., -r.2d-, 38 Ad. L.2d 379 (D.C. Clr. 1976)
Special Board responsibilities for attorney disqualification; ALAB-332, C,
(NRCI-76/6, pp 792-4)
Chevron 011 Co. v. Huson, 404 U.S. 97 (1971)
ASLB jurisdiction to IEpo.e civil penalties under Atomic Energy Act 186;
ALAB-324, G, (NRCI-76/4, pp 389-92) .
Chugach Electric As.n. v. U.S. District Court, 370 r.2d 441 (9th Clr. 1966)
attorney conduct; ALAB-332, E, (NRCI-76/6, pp 797-9)
Church of the Holy Trinity v. U.S., 143-46, 457, 472 (1892)
antltru.t statute Interpretation; ALAB-323, A, (NRCI-76/4, PP 331-46)
Cincinnati Gas and Electric Co. (Zimmer), ALAB-079, 5 AEC 342 (1972)
scope of NRC NEPA responsibilities; ALAB-321, r, (NRCI-76/4, pp 304-13)
Cincinnati Gas and Electric Co. (ZIMmer), ALAB-084, 5 AEC 372 (1972)
scope of NRC NEPA responsibilities; ALAB-32I, r, (NRCI-76/4, pp 304-13)
Cincinnati Gas and Electric Co. (Zimmer), ALAB-305, NRCI-76/I, P 8 (January 7,
1976)
operating license aMendment considerations; LBP-76-010, A, (NRCI-76/3, pp
209-22 )
Citizens for Safe Power v. N.R.C., 524 r.2d 1291 (D.C. Clr. 1975)
ASLB NEPA considerations for Intervention, EIS preparation and scope;
ALAB-J30, A, (NRCI-76/5, pp 613-20)
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NEPA con.lderatlon. by licensing agency: LBP-76-014, D, (NRCI-76/4, pp
433-42)
,
Citizen. for Safe Power v. N.R.C., 524 r.2d 1291, 1299-1300 (D.C. Clr. 1975)
ASLB Jurisdiction over offslte actlvltle. prior to LWA, dissenting opinion:
ALAB-321, A, (NRCI-76/4, pp 293-330)
Citizens for Safe Power v. N.R.C., 525 r.2d 1291, 1302-03 (D.C. Clr. 1975)
burden of proof In agency show cau.e proceedings: ALAB-315, D, (NRCI-76/2,
pp 110-112)
City of Huntingburg v. r.p.c., 498 r.2d 778 (D.C. Clr. 1974)
rea.oned decl.lon-~aklng re.ponslbilitles: ALAB-305, C, (NRCI-76/l, pp 8-13)
City of New York v. U.S., 337 r.supp. 150, 159 (E.D.N.Y. 1972)(three-Judga
court)
dissenting opinion on pre-LWA activity allowable; ALAB-331, D, (NRCt-76/6,
pp 778-84)
,
'
City of New York v. U.S., 337 r.supp. 150, 163-4 (E.D.N.Y. '1972)( three-judge
court)
. ,
. ',
LWA .tatu. pending alternatlve-.lte remand resolution, dissenting opinion:
ALAB-335, D, (HRCI-76/E, pp 842-6)
City of State.vllie v. A.E.C., 441 rA2d 962 (1969) (In banc)
pre-licensing antitrust review, grandfather clause: ALAB-323, C, (NRCI-76/4,
pp 337-43)
,
Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541 (1949)
appellate statu. of attorney .uspenslon or disqualification by ASt!;'
LBP-76-011, B, (NRCI-76/3, pp 226-7)
Cohen v. Beneficial Indu.trlal Loan Corp., 337 U.S. 541, 545-7 (1949)
declaratory relief, appeal rights; ALAB-321, C, (NRCI-76/4, pp 29B-304,
316-22) ,
"
,
Co~~onwealth EdIson Co. (BraIdwood StatIon, LBP-75-001, 8 AEC 1197, 1200-01
(1975 )
redressablilty of pre-LWA activIty: ALAB-331, D, (NRCI-76/6, pp 778-84)
Co~.onwealth EdIson Co. (Byron' StatIon), LBP-74-087, 8 AEC 1006, 1008-9 (1974)
redressablilty or pre-LWA actIvIty: ALAB-331, D, (NRCI-76/6,' pp 778-84)
Commonwealth EdIson Co. (LaSalle), ALAB-193, 7 AEC 423, 426-8 (1974)
scope of NRC NEPA'respon.lbllltles: ALA8-321, r, (NRCI-76/4, pp 304-13')
Commonwealth Edl.on Co. (Zion Station), ALAB-116, 6 AEC 258 (1973)
appellate .tatu. of dIscovery order agaInst non-party; ALA8-311, B,
(NRCI-76/2, pp 87-B)
. . .,
Commonwealth EdIson Co. (Zion), ALAB-2~6, 8 AEC 381, 406 (1974)
contentIons requIrement for Intervention: LBP-76-010, B, (NRCI-76/3, PP
209-22)
.
, ' ,
ConsolIdated EdIson Co. of New York (IndIan PoInt), ALAB-186, 7 AEC 245, 247
fn. 3 (1974)
Initial decIsIon appeal perIod change effectlvene •• : ALAB-310, (NRCI-76/1,
pp 33-5)
Con.olldated Edison Co. of New York (Indian Point), ALAB-197R, 7 AEC 825, 83,0
(1974 )
cro •• exa.lnatlon 11.ltatlon by ASLB (securIty plan.): ALAB-334, C,
(HRCI-76/6, pp 816-17) ,
Con.olldated EdIson Co. of New York (IndIan 'Polnt), ALAB-2BI, NRCI-75/7, P 6 '
(July 11, 1975)
"
,
.
Inlt lal decisIon appeal perIod change effectlvene •• : ALAB-310, (NRCI-76/I',
pp 33-5)
Con.olldated EdIson Co. of New York (IndIan PoInt), CLI-74-028, 8 AEC 7 (1974)
lov-power testIng authorIzed for Beaver Vatley I In conte.ted hearing:
LBP-76-003, A, (NRCI-76/1,' pp 44-72)
Consolidated Theaters, Inc. v~ ~arner Bros. ~lrcul t ,~gt. Corp., 216 r.2d 920,
924-5 (2d Clr. 1954)
,
attorney conduct: ALAB-332, E, (NRCI-76/6, pp 797-9)' ,
Con.u.ers Power Co.' (Big Rock), CLI-75-010, NRCI-76/8, P 188 (August 11, 1975)
NEPA con.lderatlons by licensIng agency; LBP-76-014, D, (HRCI-76/4, pp
433-42 )
Con.u.ers Power Co. (mIdland), ALAB-035, 4 AEC 711 (1971) .
scope of NRC NEPA responslbliltle.; ALAB-321, r, (NRCI-76/4, pp 304-13)
Con.umer. Power Co. (MIdland), ALAB-122, 6 AEC 322 ( 1973)
appealabIlIty of ASLB denIal of pre-LWA raIlroad con.tructlon: ALAB-331, B,
(HRCI-76/6, p 774)
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appellate statu. at discovery order,agaln.t non-party; ALAB-Jll, B,
(NRCI-76/2, pp 87-8)
.
Con.u.er. Power Co. (~Idland), ALAB-123, 6 AEC 331, 332 (1973)
Intervenor detault tor lack at participation; LBP-76-007, B, (NRCI-76/2, pp
156-8)
.
Consumer a Power Co. (~Idland), ALAB-123, 6 AEC 331, 345 (1973)
burden at proot;·ALAB-315, E, (NRCI-76/2, pp 113-122)
Conaumer. Power Co. (~Idland), ALAB-152, 6 AEC 816,,818 (1973)
.
ASLAB Interpretive power. tor regulation. Involving satety; ALAB-308, C,
(NRCI-76/1, pp 25-26)
.
.
.
Con.umera Power Co. (~Idland), ALAB-235, 8 AEC 645, 646 (1974)
scope at ASLB Jurl.dlctlcn over adjudicatory hearing'; ALAB-316, C,
(NRCI-76/3, pp 170-4) .
,
-,
'
.. "
Con.u.er. Paver Co. (~Idland), ALAB-283, NRCI-75/7, p 17 (July 30, 1975)
burden of proof In agency show cau.e proceeding.; ALAB-315, D, (NRCI-76/2,
pp 110-112)
,
,
Con.umers Paver Co. (~Idland), CLI-74-005, 7 AEC 19, 31 (1974)
burden of proof In agency show cause proceeding.; ALAB-315, D, (NRCI-76/2,
pp 110-112)
Con.umers Paver Co. (~Idland), CLI-74-007, 7 AEC 147. 148 (1974)
operating Ilcen.e a~end~ent considerations; LBP-76-010, A, (NRCI-76/3, pp
209-22 )
Cord v. Smith, 338 !'.2d 516 (9th Clr. 1964)
,
Interlocutory status of attorney dlsqualltlcati'on; ALAB-332, A, (NRCI-76/6,
pp 785-803)
.
Cox v. Roth, 348 U.S. 207 (1955)
,
,
antltru.t .tatute Interpretation: ALAB-323. A. (NRCI-76/4, pp 331-46)
Davis, Admlnl.tratlve Law Treatise, Vol. 3, Ch. 22-Standlng (1958)
Intervention .tandlng In export licensing; CLI-76-006, B. (NRCI-76/5, pp
568-80 )
Day v. NTSB, 414 F.2d 950 (5th Clr. 1969)
burden of proof: ALAB-315, E, (NRCI-76/2. pp 113-1~2)
Detroit Edison Co. (Greenvcod), ALAB-247, 8 AEC 936 (1974)
decleratory relief In agency proceeding.; ALAB-321, C, (NRCI-76/4, pp
298-304, 316-22)
,
NRC authority and relponslbilitle. under NEPA; LBP-76-016, B, (NRCI-76/4, pp
493-4)
"
,
scope of NRC NEPA relpon.lbilitle.: ALAB-321, E, (NRCI-76/4, pp 304-13)
trans.ls.lon line routing a. con.tructlon permit 1.lue; LBP-76-026,
(NRCI-76/6, pp 857-949)
Doe v. A. Corp., 330 !'.Supp. 1352, 1356 (S.D.N.Y. 1971)
attorney disqualIfIcation conduct; ALAB-332, E, (NRCI-76/6. pp 797-9)
Dov Che.lcal Co. v. Ruckellhaul, 477 !'.2d 1317, 1324 (8th Clr. 1973)
burden of proof In administrative hearings; ALAB-315, C, (NRCI-76/2, pp
104-106 )
Duke Paver Co. (Catavba), LBP-74-005, 7 AEC 82 (1974)
res JudIcata In admInistrative proceeding.; ALAB-304, B, (NRCI-76/1, pp 1-7)
Duke Paver Co. (~cGulre), ALAB-128, 6 AEC 399, 401 (1973)
operating Ilcenle amend.ent .conllderatlon.; LBP-76-010, A, (NRCI-76/3, pp
209-22 )
Duke Power Co. (Oconee), 4 AEC 592 (1971)
.
statutory requlre~ent. for antltru.t hearings 11~lted; ALAB-316, B,
(NRCI-76/3, pp 168-70)
,
Duque.ne Light Co. (Beaver Valley), ALAB-I05, 6 AEC 181 (1973)
Intervention requirement. tor operatlng,llcen.e proceeding; ALAB-305, C,
(NRCI-76/1, pp 8-13)
Duque.ne Light Co. (Beaver Valley), ALAB-I09, 6 AEC 243, 244 (1973)
rule. at practice tor Interventlon .• tandlng; ALAB-328, B, (NRCI-76/4, pp
420-24)
' .
Duquelne Light Co. (Beaver Valley), ALAB-I09, 6 AEC 243, 244 n.2 (1973)
operating Ilcenle amendment conllderatlon.; LBP-76-010, A, (NRCI-76/3, pp
209-22).
.
.
.
.
Duquelne LIght Co. (Beaver Valley), ALAB-I09, 6 AEC 243, 245 (1973)
contention. requlrement.for Intervention; LBP-76-010, B, (NRCI-76/3, pp
209-22)
..'
"
Duque.ne Light Co. (Beaver Valley), ALAB-I09, 6 AEC 244 (1973)
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Intervention, .cope at contention. review; LBP-76-014, B, (NRCI-76/4, pp
431-2 )
Duque.ne Light Co. (Beaver Vallev), LBP-74-025, 7 AEC 711, 718 (1974)
Initial decision tormat; LBP-76-003, B, (NRCI-76/1, pp 44-72)
E.F. Hutton and Co. v. Brown, 305 F.Supp. 371, 394-5 (S.D. Tex. 1969)
attorney conduct; ALAB-332, E, (NRCI-76/6, pp 797-9)
East Tenne •• ee Energy Group v. Seaman., 7 ERC 2144 (D.C. Clr. 1975)
NEPA considerations bV licensing agency; LBP-76-014, 0, (NRCI-76/4, pp
433-42)
.
Easton Utilitle. Com~ls.lon v. A.E.C., 424 F.2d 847, 851-2 (D.C. Clr. 1970)
non-party discovery rights; ALAB-311, C, (NRCI 76/2, pp 88-90)
EcologV Action v. A.E.C., 492 F.2d 998, 1001-02 (2d. Clr. 1974)
criteria tor directed certltlcatlon ot Intervention contentions; ALAB-326,
B, (NRCI-76/4, pp 406-07)
Edlow International Co. (Tarapur), CLI-76-006, NRCI-76/5, P 563 (MaV 7, 1976)
Intervention standing ot utllltv customer and ratepayer; ALAB-333,
(NRCI-76/6, pp 804-08)
Edlow International Co. (Tarapur), CLI-76-006, NRCI-76/5, pp 563 at 592-3 (May
7, 1976)
guidelines tor export llcen.lng determination; CLI-76-009, B, (NRCI-76/6, pp
739-70 )

Emle Indu.trle., Inc. v. Patentex, Inc., 478 F.2d 562 (2d Clr. 1973)
attorney conduct; ALAB-332, E, (NRCI-76/6, pp 797-9)
Environmental Deten.e Fund v. Corp. ot Engineers, 348 F.Supp. 916, 933 (N.D.
MI ... 1972), attlrmed, 492 F.2d 1123 (5th Clr. 1974)
detlnltlon ot material tal.e state~ent; ALAB-324, C, (NRCI-76/4, pp 358-60)
Environmental Deten.e Fund v. Corp. ot Engineer., 492 F.2d 1123, 1135 (5th Clr.
1974)
.cope ot NRC NEPA re.ponslbilitle.; ALAB-321, F, (NRCI-76/4, pp 304-13)
Environmental Deten.e Fund v. Froehlke, 473 F.2d 346, 353 (8th Clr. 1972)
.cope ot NRC NEPA re.ponslbilitle.; ALAB-321, F, (NRCI-76/4, pp 304-13)
Environmental Detense Fund v. Ruckelshau., 439 F.2d 584 (D.C. Clr. 1971)
burden ot proot; ALAB-315, E, (NRCI-76/2, pp 113-122)·
Environmental Deten.e Fund v. Ruckelshaus, 439 F.2d 584, 593 (D.C. Clr. 1971)
burden ot proot In administrative hearings; ALAB-315, C, (NRCI-76/2, pp
104-106 )

Environmental Survey ot the Uranium Fuel Cycle, U.S.A.E.C., WASH-124B, April
1974
Nepa requirements tor export llcen.lng; CLI-76-006, 0, (NRCI-76/5, pp 584-5)
Ex Parte LeVitt, 302 U.S. E33 (1937)
Intervention standing In export licensing; CLI-76-006, B, (NRCI-76/5, p~
568-80)

.

Final Environmental Impact Statement on United State. Nuclear Power Export
Actlvltle., ERDA-1542, April 1976
Nepa requirements tor export licensing; CLI-76-006, 0, (NRCI-76/5, pp 584-5)
Flast v. Cohen, 392 U.S. 83, 114 (196B)
Intervention standing In export Ilcen.lng; CLI-76-006, B, (NRCI-76/5, pp'
568-80 )

Fleischer v. A.A.P., Inc., 163 F.Supp. 548 (S.D.N.Y. 1958)
attorney dl'qualltlcatlon conduct; ALAB-332, E, (NRCI-76/6, pp 797-9)
Ford Motor Co. v. Mathis, 322 F.2d 267, 274 (5th Clr. 1963)
ex parte telephone communication, .I~plltlcatlon ot I •• ue.; ALAB-334, B,
(NRCI-76/6, pp B14-15)
Frothlngha~ v. Mellon, 262 U.S. 447, 488 (1923)
Intervention .tandlng In export Ilcen.lng; CLI-76-006, B, (NRCI-76/5, pp
568-80)

Fullmer v. Harper, 517 F.2d 20 (10th Clr. 1975)
appellate .tatu. ot attorney su.pen.lon or dlsqualltlcatlon by ASLB;
LBP-76-011, B, (NRCI-76/3, pp 226-7).
attorney ethical charge. require hearing; ALAB-332, F, (NRCI-76/6, pp
800-02 )
Interlocutorv statu. ot attorney dl.qualltlcatlon; ALAB-332, A, (NRCI-76/6,
pp 785-803)
.
Gage v. A.E.C., 479 F.2d 1214, 1220 tn. 19 (D.C. Clr. 1973)
ASLB jurisdiction over ottslte actlvltle. prior to LWA, dls.entlng opinion;
ALAB-321, A, (NRCI-76/4, pp 293-330)
.
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Gage v. A.E.C., 479 F.2d 1214, 1220, tn. 19 (D.C. Clr. 1973)
scope ot NRC NEPA responsibilities; ALAB-321, E, (NRCI-76/4, pp 304-13)
Georgia Power Co. (Vogtle), ALAB-291, NRCI-75/9, P 404, 412-13 (September 24,
1975)
steam generator tube IntegrIty; ALAB-312, (NRCI-75/2, pp 91-3)
unresolved steam generator tube Integrity at construction stage; ALAB-306,
(NRCI-76/1, pp 14-16)
Georgia Power Co. (Vogtle), ALAB-291, NRCI-75/9, p 404, 413 (September 24,
1975)
burden ot proot; ALAB-315, E, (NRCI-76/2, pp 113-122)
Glttord-HIII and Co., Inc. v. F.T.C., 523 F.2d 730 (D.C. Clr. 1975)
Intervention standing ot utility customer and ratepayer; ALAB-333,
(NRCI-76/6, pp 804-08)
Gilbertsville Trucking Co. v. U.S., 196 F.S. 359 (1961)
Initial decIsIon tormat; LBP-76-003, B, (NRCI-76/1, pp 44-72).
Goldsmith v. U.S. Board at Tax Appeal, 270 U.S. 117, 123 (1926)
attorney dlsqualltlcatlon, evidentiary hearing right; ALAB-332, F,
(NRCI-76/5, pp 800-02)
Gonzalez v. U.S., 286 F.2d 118, 122 (10th Clr. 1960)
detlnltlon ot material talse statement; ALAB-324, C, (NRCI-76/4, pp 358-50)
Grand Island Grain v. Roush Mobile Home Sales, Inc., 391 F.2d 35, 41 (8th Clr.
1968 )
cross examination relative to hypothetical questions; ALAB-334, C,
(NRCI-76/5, pp 816-17)
Greater Boston Television Corp. v. F.C.C., 444 F.2d 841, 851-3 (D.C. Clr.
1970), cert. denied, 403 U.S. 923 (1971)
reasoned decision-making responsibilities; ALAB-305, C, (NRCI-76/1, pp 8-13)
Green Co. Planning Board v. F.P.C., 455 F.2d 412 (2nd Clr. 1972)
NEPA considerations by licensing agency; LBP-76-014, D, (NRCI-76/4, pp
433-42 )
Greene v. Singer Co., 509 F.2d 750 (3rd Clr. 1971)
Interlocutory status ot attorney dlsqualltlcatlon; ALAB-332, A, (NRCI-75/6,
pp 785-803)
Gult Oil, Inc., Notice ot Application tor and Consideration ot Issuance ot
Facility Export License, Docket 50411, 38 Fed. Reg. 3000 (January 31, 1973)
Commission Jurisdiction over torelgn health-and-satety ettects trom export
licensing; CLI-76-006, C, (NRCI-76/5, pp 580-4)
Gult States Utilities Co. (River Bend), ALAB-183, 7 AEC 222, 226 tn. 10 (1974)
Initiation ot operating license proceeding; ALAB-305, B, (NRCI-76/1, pp
8-13)
Gult States Utilities Co. (River Bend), ALAB-183, 7 AEC 222, 227 tn. 11 (1974)
rules ot practice tor Intervention standing; ALAB-328, B, (NRCI-76/4, pp
420-24)
.
Gult States Utilities Co. (River Bend), ALAB-183, 7 AEC 222, 227-8 (1974)
hearing In public Interest; LBP-76-010, A, (NRCI-75/3, pp 209-22)
Gult States Utilities Co. (River Bend), ALAB-329, NRCI-76/5 607 (May 10, 1976)
directed certltlcatlon policy tor Interlocutory contentions ruling;
ALAB-330, A, (NRCI-76/5, pp 613-20)
Harrison v. Northern Trust Co., 317 U.S. 476, 479 (1943), accord, U.S. ~merlcan
Trucking Assn., 310 U.S. 534, 543-4 (1940)
statute Interpretation; ALAB-323, B, (NRCI-76/4, pp 335-7)
Hecht v. Pro-Football, Inc., 444 F.2d 931 (D.C. Clr. 1971)
grandtatherlng tor antitrust review; LBP-76-002, (NRCI-76/1, pp 39-43)
Henry v. F.P.C., 513 F.2d 395 (1975)
directed certltlcatlon policy tor Interlocutory contention. ruling;
ALAB-330, A, (NRCI-76/5, pp 613-20)
NEPA consideration. by Ilcen.lng agency; LBP-76-014, D, (NRCI-76/4, pp
433-42 )
Henry V. F.P.C., 513 F.2d ~95, 405-07 (1975)
criteria tor directed certltlcatlon ot Intervention contention.; ALAB-326,
B, (NRCI-76/4, pp 406-07)
Herman v. Dulle., 205 F.2d 715 (D.C. Clr. 1953)
agency jurisdiction over attorney conduct; ALAB-332, D, (NRCI-76/6, pp
794-6)
Highway Const. Co. v. City ot Miami, 126 F.2d 777, 780-1 (5th Clr.), cert.
denied, 317 U.S. 643 (1942)
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ex parte telephone communication, sl.plltlcatlon at Issue.; ALAB-334, D,
(HReI-76/6, pp 814-15)
Hills v. Whitlock all Service., 450 r.2d 170 (lOth Clr. 1971)
antltruot statute Interpretation; ALAB-323, A, (HRCI-76/4, pp 331-46)
Houston Lighting and 'Power Co. (South Texas Project), ALAB-306, NRCI-76/1, p 14
(January 14, 1976)
ste.m gener.tor tube Integrity; ALAB-312, (NRCI-75/2, pp 91-3)
Hyde v. U.S.~ 225 U.S. 347
'
antitrust con.plracy; LBP-76-005, A, (HRCI-76/2, pp 127-34)
Intern.tlon.1 Harvester Co. v. Ruckelohau., 478 r.2d 615, ,648 (D.C. Clr. 1973)
antltru.t .tatute Interpretation; ALAB-323, A, (NRCI-76/4, pp 331-46),
Kanoao Gas and Electric Co. (Walt Creek), ALAB-279, NRCI-75/6 559, 574-5 (1975)
Intervention criteria tor antltru.t hearing.; LBP-76-020, (NRCI-76/5~ pp ,
657-61)
,
Kansas Gas and Electric Co. (Walt Creek), ALAB-279, NRCI-75/6, 559 (1975)
pre-licensing antitrust review, grondtather clau.e; ALAB-323, C, (NRCI-76/",
pp 337-43)
,
Kan.a. G•• and Electric Co. (Walt Creek), ALAB-279, NRCI-75/6, 559, 576-7
( 1975)
requirement. tor Intervention tormat; LBP-76-010, C, (NRCI-76/3' pp 209-22)
Kan.a. Gao and Electric Co. (Walt Creek), ALAB-279, NRCI-75/6, p 565-6 (June'
30, 1975)
statutory requlre~ents tor antitrust hearings 11~lted; 'ALAB-316, B,
(NRCI-76/3, pp 168-70)
Kans •• Ga. and Electric Co. (Walt Creek), ALAB-299, NRCI-75/11, P 740, 749-50
(1975)
Intervention criteria tor antitrust hearing'; LBP-76-020, (NRCI-76/5, pp
657-61 )
Kan ••• Gas and Electric Co. (Walt Creek), ALAB-321, NRCI-76/4, 293, 311 (April
7, 1976)
.tatute Interpretation; ALAB-323, B, (NRCI-76/4, pp 335-7)
Kan.as Gas and'Electrlc Co. (Walt Creek), ALAB-321, NRCI-76/4, P 293 (1976)
LWA .tatu. pending alternative-site remand resolution, dlooentlng opinion;
ALAB-335, D, (NRCI-76/6, pp 842-6)
Kan.as Ga. and Electric Co. (Walt Creek), ALAB-331, NRCI-76/6, P 771
(1976)(Co~ .. !s.lon review pending)
,
LWA .tatu. pending alternatlve-.lte remand re'olutlon, dls.entlng opinion;
ALAB-335, D, (NRCI-76/6, pp 842-6)
,
',' ,
Kitchen v. r.c.c., 464 r.2d 801 (D.C. Clr. 1972)
ASLB Jurisdiction over ottolte activities prior to LWA, dlsoentlng opinion;
ALAB-321, A, (NRCI-76/4, pp 293-330) ,
'
.cope at HRC HEPA responsibilities; ALAB-321, E, (HRCI-76/4, pp 304-13)
Kleppe v. Sierra Club, -U.S.-, (Nos. 75-552 and 75-561, decide June 28, 1976,
ollp opinion p. 17, tn. 21)
,
,
LWA otatu. pending alternative-site 'remand resolution, dls.entlng opinion;
, ALAB-335, D, (HRCI-76/6, pp 842-6)
Klor's v. Broadway-Hale Stores, 359 U.S. 207(1959)
antitrust .Ituatlon. Incon.lotent with lawo; LBP-76-005, B, (NRCI-76/2, pp
127-34) .
'
Krulewlch v. U.S., 336 U.S. 440 (1949)
antitrust con.plracy; 'LBP-76-005, A, (NRCI-76/2, pp 127-34)
Langrol.e v. Cum.lng., 123 r.2d 969, 974 (9th Clr. 1941). ce~t. denied, 316
U.S. 664 (1942)
,
ex parte telephone communication, .I.,plltlcatlon at ,!ssue.; ALAB-334, B,
(HRCI-76/6, pp 814-15)
Leyden v. rAA, 315 r.supp. 1398 (E.D.N.V. 1970)
burden at proot; ALAB-315, E, (NRCI-76/2, pp 113-122)
Long Ioland Lighting Co. (Jameoport), ALAB-292, 2 NRC 631,646 (1975)'
untl.,ely antitrust Intervention conslderotlons; LDP-76-025, ,(,NRCI-76/6, pp
847-56) .
'
Long Island Lighting Co. (Jame'port), ALAB-292, NRCI-75/10, P 631 (October 2,
1975)
Intervention .tandlng ,In e"port IIcenolng; CLI-76-006, B, (NRCI-76/5, pp
568-80 )
Long Island Lighting Co. (Jameoport), ALAB-292, NRCI-75/10, P 631, 637-43
(October 2, 1975)
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Intervention standing of utility cu.tomer and ratepayer; ALAB-333,
(NRCI-76/6, pp 804-08)
,
Long I.land Lighting Co. (Shoreham), ALAB-156,,6 AtC 831' (1973)
appellate policy for briefing exceptions by category; ALAB-335, B,
(NRCI-76/6, pp 832)
"
Long Island Lighting Co. (Shoreham), Docket 50322, Order: January 28, 1971
ASLB chairman change during evidentiary proceeding: LBP-76-004, B,
(NRCI-76/2, pp 123-26)
Louisiana Power and Light Co. (Waterford), ALAB-125, 6 AEC 371, 372 (1973)
contention. requirement for Intervention: LBP-76-010, B, (NRCI-76/3, pp
209-22)"
, ,
, '
Loul.lana Power and Light Ca. (Waterford), ALAB-168, 6 AEC 1155 (1973)
directed certification policy for Interlocutory contention. ruling:
ALAB-330, A, (NRCI-76/5, pp 613-20)
,
'
exceptions to Interlocutory appeals: CLI-76-001, B, (NRCI-76/2, pp 73-5)
Interlocutory appeal statu. of ASLB rulings an bifurcated proceeding.:
ALAB-329, (NRCI-76/5, pp 607-12)
Louisiana Power and Light Co. (Waterford), ALAB-242, 8 AEC'B47 (1974)
dlsoentlng opinion on'pre-LWA 'activity aliowable:'ALAB-331, 0, (NRCI-76/6,
pp 77B-84)
Louisiana Power and Light Co.'(Waterford), CLI-73-007, 6 AtC 48,50 (1973)
pre-licensing antitrust review, grandfather,clause: ALAS-323, C, (NRCI-76/4,
pp 337-43)
Louisiana Power and Light Co. (Waterford), CLI-73-007, 6 AEC 48, 50 fn~'2
(1973 )
prellcen.lng antitrust revlew'provlslons: ALAB-316, S, (NRCl-76/3, pp
168-70)

Louisiana Power and Light Co. (Waterford), CLI-73-007, 6 AEC 48-9 (1973)
Intarventlon criteria for antitrust hearings; LSP-76-020, (NRCI-76/5, pp
657-61)
Loul.lana Power and Light Co. (Waterford), CLI-73-025, 6 AEC 619, 621 (1973)
Intervention criteria tor antltru.t hearing.: LBP-76-020, (NRCI-76/5, pp
657-61 )
Louisiana Power and Light Ca. (Waterford), CLI-73-025, 6 AtC 619, 621-2 (1973)
pre-licensing antltru.t review, grandfather clause:'ALAB-323, C, (NRCI-76/4,
pp 337-43)
Louisiana v. F.P.C.,' 503 F.2d 844, 871
Initial decision format; LBP-76-003, B, (NRCI-76/1; pp 44-72)
Maine Yankee Atomic Power Co. (Maine Yankee), ALAB-161, 6 AEC 1003, 1010 (1973)'
ASLB Jurlsdlctlon'over offslte activit Ie. prior to LWA, dl.sentlng opinion;
ALAB-321, A, (NRCI-76/4, pp 293-330)
Harco v. Dulle., 169 F.Supp.' 622, 629-30 (S.D.N.Y. 1959)
attorney disqualification conduct; ALAB-332, E, (NRCI-76/6, pp 797-9)
Harkettl v. Fltzslm.on., 373 F.Supp. 637, 639 (W.O. WI.c. 1974)
attorney'conduct: ALAB-332, E, (NRCI-76/6, pp 797-9)
Haryland-Natlonal Capital Park and Planning Comml •• lon v. U.S. Po.tal Service,
487 F.2d 1029 (D.C. Clr. 1973)'
,
contentions delineation tor .pent fuel storage pool Ilcen.lng: LBP-76-024,
(NRCI-76/5, pp 725-38)
'._
Mckee v. Bradway, 19 Ad.L.2d 715 (CAB 1966)
burden of proof: ALAB-315, E, (NRCI-76/2, pp 113-122)
Mlldner v. Gulotta, 405 F.Supp. 182 (E.D.N.Y.'1975)
attorney dlsqualltlcatlon, evidentiary hearing right: 'ALAB-332, F,
(NRCI-76/6, pp 800-02)
Hlng, 469 F.2d 1352, 1356 (7th Clr. 1972)
attorney dlsqualltlcatlon, evidentiary hearing right: ALAB-332, F,'
(NRCI-76/6, pp 800-02)
Hlsslsslppl Power and Light CO.,(Grand Gulf), ALAB-130,,6 AEC 423, 424 (1973)
contentions requirement tor'lnterventlon: LBP-76-010, B, (NRCI-76/3, pp
209-22 )
Hlsslsslppl Power and Light Co. (Grand Gult), ALAS-130,'6 AtC 423, 426 (1973)
rules of practlca for Intervention standing: ALAB-328, B, (NRCI-76/4, pp
420-24 )
Missouri Pacltlc R.R. Co. v. Winburn Tile Mfg. Ca., 461 F~2d 984, 988 (8th Clr.
1972)
,
applicant's liability relative to employee knowledge; ALAB-324, F,
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(NRCI-76/4, pp 377-8)
,
MI.trot M. Sullivan, dba Southwe.tern Radiological Service Co., 2 AEC 1
(Hearing Examiner, 1962)
,
burden or preer;,ALAB-315, E, (NRCI-76/2, pp 113-122)
Montana Power Co. v. r.p.c., 445 r.2d 739, 746 (D.C. Clr. 1970)(ln banc), cert.
denied, 400 U.S. 1013 (1971)
antltru.t .tatute Interpretatlen; ALAB-323, A, (NRCI-7S/4, pp 331-46)
Montana Power Comml •• lon v. r.p.c., 445 r.2d 739 (D.C. Clr. 1970)
,
grandratherlng (or antltru.t review; LBP-76-002, (NRCI-76/1, pp 39-43)
Montgomery Ward and Co. v. Hedllne, 104 r.2d 485 (4th Clr. 1939)
ex parte telephone communication, .lmpll(lcatlon o( Issue.; ALAB-334, B,
(NRCI-76/S, pp 814-15)
Motor Mart, Inc. v. Saab Motor., Inc., 359 r.supp. 156 (S.D.N.V. 1973)
attorney conduct; ALAB-332, E, (NRCI-76/6, pp 797-9)
Myer. v. Weinberger, 514 r.2d 293, 294 (6th Clr. 1975)
cro •• examination relative to hypothetical que.tlon.; ALAB-334, C,
(NRCI-76/6, pp 816-17)
N.L.R.B. v. Suburban Lumber Co., 121 r.2d 829',832 (3rd Clr. 1941)
pre-LWA activity authorization; ALAB-331, C, (NRCl-76/6, pp 775-6)
N.L.R.B. v. Tennesco Corp., 339 r.2d 396, 399 (6th Clr. 1954)
material (al.e .tatement de(lnltlon, o~I •• lon o( (act.; ALAB-324, C,
(NRCI-76/4, pp 358-60)
N.R.D.C. v. E.P.A., 507 r.2d 905 (9th Clr. 1974)
Intervention .tandlng In export Ilcen.lng; CLI-76-006, B, (NRCI-76/5, pp
568-80 )
N.R.D.C. v. E.P.A •• 507 r.2d 905. ~08-11 (9th Clr. 1974)
Intervention In con.tructlon permit proceeding.; ALAB-322, (NRCI-76/4, pp
328-30 )
N.R.D.C. v. Morton, 458 r.2d 827 (D.C. Clr. 1972),
ASLB NEPA cen.lderatlon. (or Intervention, EIS preparation and scope;
ALAB-330. A. (NRCI-76/5, pp 613-20)
.
NEPA con.lderatlon. by Ilcen.lng agency; LBP-76-014, D, (NRCI-76/4, pp
433-42 )
N.R.D.C. v. Horton, 458 r.2d 827, 834 (D.C. Clr. 1972)
criteria (or pre-LWA actlvlty;,ALAB-331, D, (NRCI-76/6, pp 778-84)
Na.h v. U.S., 229 U.S. 373, 378 (1913)
antltru.t conspiracy; LBP-76-005, A, (NRCI-76/2, pp 127-34)'
Na.hville, Chattanooga and St. Louis Railway v. Wallace, 288 U.S. 249, 259
(1933 )
declaratory relle( In agency proceeding'; ALAB-321, C, (NRCI-76/4, pp
298-304, 316-22)
National R.ft. Passenger Corp. v. Passenger Assn., 414 U.S. 453,,458 (1974)
statute Interpretation; ALAB-323, B, (NRCI-76/4, pp 335-7)
National Resources De(ense Council v. Callaway, 524 r.2d 79, 92 (2nd Clr. 1975)
LWA statu. pending alternatlve-.lte remand re.olutlon, dl •• entlng opinion;
ALAB-335, D, (NRCI-76/6, pp 642-6)
New Hampshire v. A.E.C., 406 r.2d 170,175 (1st Clr.), cert. denied, 395 U.S.
962 (1969)
scope o( NRC NEPA respon.lbilitle.; ALAB-321. E, (NRCI-76/4, pp 304-13)
New York Shipbuilding Corp., 1 AEC 707 (1961), reversed on other ground., 1 AEC
842 (1961)
burden o( proof; ALAB-315, E, (NRCI-76/2, pp 113-122)
Niagara Mohawk Power Co",(lUne Mile Point), ALAB-264. NRCI-75/4R 347, 355
(April 8, 1975)
administrative pro.ecutlon require. no surprl.e charge.; ALAB-324. E,
(NRCI-76/4, P 368 (n. 24)
Niagara Mohawk Power Corp. (Nine Mile Point), ALAB-264, NRCI-75/4R 347. 356-7
(April 8, 1975)
material (alse .tatement de(ln/tlon, oml •• lon o( (acts; ALAB-324, C,
(NRCI-76/4, pp 358-60)
Niagara Mohawk Power Corp. (Nine Hlle Point), LBP-74-043, 7 AEC 1074-5 (1974)
need (or power as construction per.lt Is.ue; LBP-76-026, (NRCI-76/S, pp
857-949 )
North Anna Environmental Coalition v. U.S. N.R.C., r.2d, 8 ERC 1771 (Horch 3,
1976), rehearing In bane denied (April 7. 1975)
.anctlon. (or material (al.e statements In construction permit application;
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ALAB-324, A, (NRCI-76/4, pp 347-403)
Northern Indiana Public Service Co. (Bailly), ALAB-207, 7 AEC 957 (1974)
a~pellate polley for briefing exceptions: ALAB-335, B, (NRCI-76/6, pp 832)
Northern Indiana Public Service Co. (Bailly), ALAB-224, 8 AEC 244, 250 (1~74)
Intervenor default for lack of participation: LBP-76-007, B, (NRCI-76/2, pp
156-8)
,
Northern Indiana Public Service Co. (Bailly), ALAB-249, 8 AEC 980, 987 (1974)
scope of ASLB jurlsdlctlcn over adjudicatory hearings: ALAB-316,-C,
(NRCI-76/3, pp 170-4)
Northern Indiana Public Service Co. v. Walton League, 423 U.S. 12 (1975)
exclusion area and low-population-zone considerations; ALAB-335, C,
(NRCI-76/6, pp 833-4)
Northern States Power Co. (Prairie Island), ALAB-I04, 6 AEC 179 (1973)
Intervention requirements for operating license proceeding; ALAB-305, C,
(NRCI-76/1, pp 8-13)
Northern States Power Co. (Prairie Island), ALAB-I07, 6 AtC 18B (1973)
Intervention standing In export licensing: CLI-76-006, D, (NRCI-76/5, pp
568-80)
Intervention, scope of contentions review; LDP-76-014, B, (NRCI-76/4, pp
431-2)
·Northern States Power Co. (Prairie Island), ALAB-I07, 6 AEC 188, 193 (1973)
rules of practice for Intervention standing; ALAB-328, B, (NRCI-76/4, pp
420-24 )
Northern States Power Co. (Prairie Island), ALAB-I07, 6 AtC 188, 194 (1973)
contentions requirement for Intervention; LBP-76-010, B, (HRCI-76/3, pp
209-22)
•
Northern States Power Co. (PrairIe Island), ALAB-252, 8 AEC 1175, 1177 (1975)
reconsideration of burden of proof In show cause proceeding: ALAB-315, A,
(NRCI-76/2, pp 101-112)
.
Northern States Power Co. (Prairie Island), ALAB-284, NRCI-75/8, P 197 (August
II, 1975)
'_
steam generator tube Integrity: ALAB-312, (NRCI-75/2, pp 91-3)
steam generator tube Integrity during construction licensing; LBP-76-023,
(NRCI-76/5, pp 711-24)
unresolved steam generator tube Integrity at construction stage: ALAB-306,
(NRCI-76/1, pp 14-16)
Northern States Power Co. (Prairie Island), ALAB-288, NRCI-75/9, p 390
(September 17, 1975)
Intervenor default for lack ot participation: LBP-76-007, B, (NRCI-76/2, pp
156-8)
Nuclear Fuel Services (West Valley Reprocessing), CLI-75-004, 1 NRC 273, 275
( 1975)
.
untimely antitrust Intervention considerations; LBP-76-025, (NRCI-76/6, pp
847-56)
Nuclear Fuel Services (We.t Valley Reproces.lng), CLI-75-004, NRCI-75/4R, 273
(1975)
,
'
.
Intervention In construction permit proceedings: ALAB-322, (NRCI-76/4, pp
328-30 )
Nuclear Fuel Services (West Valley), CLI-75-004, NRCI-75/4R, P 273, 275 (April
1975)
untimely Intervention petitions: ALAB-304, A, (NRCI-76/1, pp 1-7)
Old Ben Coal Corp. v. Interior Board of "Ine Operations Appeal., 523 F.2d 25,
34-7, rehearing and rehearing In bane denied, 523 F.2d 39 (7th Clr. 1975)
burden ot proot In administrative hearing.: ALAB-315, C, (NRCI-76/2, pp
104-106)
.
Old Ben Coal Corp. v. Interior Board of "Ine Operations Appeals, 523 F.2d 25,
rehearing denied, 523 F.2d 39 (7th Clr. 1975)
burden of proof: ALAB-315, E, (NRCI-76/2, pp 113-122)
P.R.D.C. v. Electric Workers, 367 U.S. 396, 409 (1961)
status of regulatory guides In licensing: LBP-76-014, C, (NRCI-76/4, P 432)
P.R.D.C. v. Electrical Workers, 367 U.S. 396, 402 (1961)
,safety Issues as show-cause justification; ALAD-315, D, (NRCI-76/2, pp
103-104)
.
Pauling v. "cNa.ara, 331 F.2d 796 (D.C. Clr. 1964)
Intervention standing In export licensing: CLI-76-006, B, (NRCI-76/5, pp
568-80)
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Philadelphia Electric Co. (Fulton), ALAB-206, 7 AEC 841 (1974) ,
Interlocutory appeal 'statu. of ASLB rulings on blturcated proceeding.:
ALAB-329, (NRCI-76/5, FP 607-12)
Philbrook v. Goldgett, 421 U.S. 707,'713 (1975)
.tatute Interpretation: ALAB-323; B, (NRCI-76/4, pp 335-7)
Portland General Electric Co. (Pebble Springs), ALAB-273, NRCI-75/5, 492, 494
(1975)
,
Intervention petition criteria: ALAB-305, A, (NRCI-76/I, pp 8-13)
Portland General Electric Co. (Pebble Springs), ALAB-273, NRCI-75/5, p 492~4
(Hay 28, 1975)
,operating license amendment con.lderatlon.: LBP-76-010, A, (NRCI-76/3, pp
209-22 )
Potomac Electric Power Co. (Douglas Point), ALAB-176, 7 AEC 151 (1974)
directed certltlcatlon policy tor Interlocutory contentlon.'rullng:
ALAB-330, A, (NRCI-76/5, pp 613-20)
Interlocutory appeal .tatus at ASLB ruling. on blturcated proceedings:
'ALAB-329, (NRCI-76/5, FP 607-12) ,
,
Potomac Electric Power Co. (Douglas Point), ALAB-216, 8 AEC 79, 82-3 (1974)
Initial decision appeal 'period change errectlveness: ALAB-310, (NReI-76/I,
pp 33-5)
,
'Potomac Electric Power 'Co. (Douglas POint), ALAB-218,'8 AEC 79,85,89 (1974)
Intervention; scope of contention. review: LBP-76-014, B, (NRCI-76/4, pp
431-2)
,
Potomac Electric Power Co. (Douglas POint), ALAB-217, NRCI-75/6 (June 18, 1976)
criteria tor que.tlonlng radioactive wa.te dlspo.al and related tuel cycle
Item.: LBP-76-009, (NRCI-76/3, pp 205-06)
Paulo. v. U.S., 387 F.2d 4, 6 (10th Clr. 1968)
definition of material tal.e .tatement: ALAB-324, C, (NRCI-76/4, pp 358-60)
Power Reactor Development Co. v. Electrical Union, 367 U.S. 396, 404 (1961)
.taff dutle. and responsibilities tor public safety In licensing: ALAB-324,
A, (NRCI-76/4, pp 347-403)
Public Service Co. of Indiana (Harble Hill), ALAB-316, NR~I-76/3, p 167, 168-70
(~arch 3, 1976)
,
declaratory relief In agency proceedings: ALAB-321,'C, (NRCI-76/4, pp
, 298-304, 316-22)
,
Public Service Co. of New Hampshire (Seabrook), ALAB-271, NRCI-75/5,
478 (Kay
21, 1975)
directed certlrlcatlon and remInd or protective order or ruel contract
Information: ALAB-327, A, (NRCI-76/4; pp 408-19)
,
directed certification of ASLB disqualification motion; ALAB-313, A,
(NRCI-76/2, pp 94-7)
,
Public Service Co. of New Hampshire (Seabrook), ALAB-271, NRCI-75/5, p 478,
482-3 (Kay 21, 1975)
"
'
dl.covery status of nuclear fuel ,upply contract: ALAB-307, (NRCI-76/1, pp
17-19)'
•
Public Service Ga. and Electric Co. (Salem), ALAB-136, 6 AEC 487, 489 (1973)
requirements for Intervention format; LBP-76-010, C, (NRCI-76/3, pp 209-22)
Puerto Rico Water Resource. Authority (North Coast), ALAB-313, NRCI-76/2, p 94,
"96 (1976)
"
'
ex parte telephone communication, slmplltlcatlon at I.aue.; ALAB-334, B,
(NRCI-76/6, pp 814-15)
Richards v. U.S., 369 U.S. I, 11 (1962)
statute Interpretation: ALAB-323,'B, (NRCI-76/4, pp 335-7)
Rlchard.on v. Hamilton International Corp., ,469 F.2d 1382, 1385 (3rd Clr. 1972)
attorney conduct: ALAB-332, E, (NRCI-76/5, pp 797-9)
Robles v. U.S., 279 F.2d 401, 404 (9th Clr. 1960)
,
definition of .aterlal talse .tltement: ALAB-324i C, (NRCI~76/4, pp 358-60)
Rodale Pre •• v. F.T.C., 407 F.2d 1252, 1256-7 (D.C. Clr. 1968)
material false .tatement detlnltlon, omission ot tact.: 'ALAB-324, C,
(NRCI-76/4, pp 358-60) ,
S.E.C. v. Chenery Corp., 316 U.S. 80, 94 (1943) (Frankfurter, J.)
rea.oned declslon-.aklng responslbilitle.: ALAB-30S, C, (NRCI-76/1, pp 8-13)
Schle.lnger v. Reservists to Stop the War, 418 U.S. 208, 217-19 (1974)
Intervention standing In export licensing; CLI-76-006, B,"(NRCI-76/5, pp
S6e-80)
" "
'
Schwebel v. Orrick, 153 F.Supp. 701, 704 (D. D.C. 1957) att'd per curiam on

P
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other grounds, 251 F.2d 919 (D.C. Clr.), cert. denied, 356 U.S. 927 (1958)
agenc~ jurisdiction over attorne~ conduct; ALAB-332, 0, (NRCI-76/6, pp
794-6 )
Scientists' Institute tor Public Intor.atlon v. A.E.C., 156 U.S. App. D.C. 395,
481 F.2d 1079 (1973)
Intervention standing In export licensing; 'CLI-76-006, B, (NRCI-76/5, pp
568-80 )
Sclentlsh' Institute tor Public Intor.atlon v. A.E.C., 481 r.2d 1079 '(D.C."
Clr. 1973)
NEPA considerations b~ licensing agenc~; LBP-76-014, 0, (NRCI-76/4, pp
433-42 )
Scientists' Institute tor Public Intor.atlon v. A.E.C., 481 r.2d 1079, 1091-2
(D.C. Clr. 1973) ,
NRC authorlt~'and responsibilities under NEPA; LBP-76-016, B, (NRCI-76/4, PP'
493-4) ,
scope ot NRC NEPA responsibilities; ALAB-321, E, (NRCI-76/4, pp 304-13)
Scientists' Institute tor Publication Intormatlon v. A.E.C., 481 r.2d 1079,
1087-8, 1092-3 (1973)
ASLB NEPA considerations tor Intervention,' EIS preparation and scope;
ALAB-330, A, (NRCI-76/5, pp 613-20)
SEC v. Capital Gains Research Bureau, 374 U.S.' 180, 198 (1963)
antitrust otatute Interpretation; ALAB-323, A, (NRCI-76/4, pp 331-46),
Securltle. and Exchange Co.n. v. ,Texan Gult Sulphur Co., 401 F.2d 833, 849 (2nd
Clr. 1968), cert. denied, 394 U.S. 976'(1969)
detlnltlon ot .aterlal tal.e statement; ALAB-324, C, (NRCI-76/4, pp 358-60)
Shelley v. The ~accabee., 184 F.Supp. 797, 800 (E.D.N.Y. 1960)
attorne~ conduct; ALAB-332, E, (NRCI-76/6, pp 797-9) "
Siegel v. A.E.C., 400 F.2d 778 (D.C. Clr. 196B) ,
Comml •• lon Jurisdiction over foreign health-and-safety etteets fro. export

licensing; CLI-76-006, C, (NRCI-76/5, pp 5BO-4)
Slerra,Club v. ~orton, 405 U.S. 727 (1972)
rule. ot practice tor Intervention .tandlng; ALAB-32B, B, (NRCI-76/4, pp "
420~24')"
'
Sierra CI~b,v. ~orton, 405 U.S. 727, 739 (1972)
Intervention In construction per.lt proceeding.; ALAB-322, (NRCI-76/4, pp
328-30~ "
Intervention petition criteria; ALAB-305, A, (NRCI-76fl, pp 8-13)
Intervention .tandlng In export Ilcen.lng; CLI-76-006, B, (NRCI-76/5, pp
568-80)
•
Sierra Club, et,~l. v. A.t.C., (U.S.D.C., D.C., Civil Action No. 1867-73)
Is.uance ot tacility export Ilcen.e tor Spain ASCO II; CLI-76-009, A,
(NRCI-76/6, pp,739-70)
, '
Silver Chr~sler PI~.outh, Inc. v. Chrysler ~otor. Corp., 496 F.2d 800 (2d Clr.
1974)
,
Interlocutor~ status ot att~rney'dl.quallticatlon; ALAB-332, A, (NRCI-76/6,
pp 785-803)
Silver Chryoler Plymouth, Inc. v. ChrY.ler ~otoro Corp., 496 F.2d'800 (2nd Clr.
1974)
I"
appellate otatus ot, attorrle~ suspension or dhqualltlcatlon by ASLB;
L8P-76~~II; B, (NRCI-76/3, pp 226-7)
Silver Chry.ler Ply.outh, Inc. v. Chry.ler ~otor. Corp., 518 F.2d 751 (2d Clr.
1975)
attorney conduct; ALAB-332, E, (NRCI-76/6, pp 797-9)
Silver Chry.ler Plymouth, Inc. v. Chry.ler ~otoro Corp., 518 F.2d 751, 753 (2d
Clr. 1975)
attorney ethical charge. require hearing; ALAB-332, F, (NRCI-76/6, pp
800-02 )
Southern Calltornla Edlson'Co. (San Onofre), ALAB-199, 7 AtC 478 (1974)
e.ergency .tay granting criteria pending judicial review; CLI-76-002, B,
(NRCI-76/2, pp 76-81)
,
Southern Calltornla Edl.on Co. (San Onotre), ALAB-212, 7 AEC 986, 996-7 (1974)
LWA .tatus pending alternatlve-olte remand resolution; ALAB-335, 0,
(NRCI-76/6, pp 842-6)
Southern California Edl.on Co. (San,Onotre), ALAB-248, 8 AEC 957 (1974)
ASLB NEPA Ilcen.lng conolderatlon. ocope; LBP-76-018, (NRCI-76/5, pp 627-51)
Southern Calltornla Edison Co. (San Onotre), ALAB-248, 8 AEC 957, 958-66 (1974)
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exclusion area and low-population-zone considerations; ALAB-335, C,
(NRCI-76/6, pp 833-4)
Southern Calltornla Edison Co. (San Onotre), ALAB-268, 1 NRC 383 (1975)
,exclusion area and low-population-zone considerations; ALAB-335, C,
(NRCI-76/6, pp 833-4)
Southern Calltornla Edison Co. (San Onotre), ALAB-268, NRCI-75/4R, P 383, 400
(1975 )
regulatory statt's po.ltlon In hearings; ALAB-304, C, (NRCI-76/1, pp 1-7)
Southern National "tg. Co. v. E.P.A., 470 F.2d 194, 196-7 (8th Clr. 1972)
burden ot proot In administrative hearing'; ALAB-315, C, (NRCI-76/2, pp
104-106)
Standard 011 Co. v. U.S., 221 U.S. 1
antitrust conspiracy; LBP-76-005, A, (NRCI-76/2, pp 127-34)
Stearns Elec. Paste Co. v. E.P.A., 461 F.2d 293, 304-05 (7th Clr. 1972)
burden ot proot In admlnl.tratlve hearings; ALAB-315, C, (NRCI-76/2, pp
104-106 )
Stearns Elec. Paste Co. v. E.P.A., 461 F.2d 293, 305 N. 38 (7th Clr. 1972)
burden ot proot; ALAB-315, E, (NRCI-76/2, pp 113-122)
T.C. Theatre Corp. v. Warner Bros. Picture., 113 F.Supp. 265, 268 (S.D.N.Y.
1953)
attorney conduct; ALAB-332, E, (NRCI-76/6, pp 797-9)
Telo. v. Hawaiian Telephone Co., 397 F.Supp. 1314, 1315-16 (D. Hawaii 1975)
attorney conduct; ALAB-332, E, (NRCI-76/6, pp 797-9)
Tenne.see Valley Authority (Browns Ferry), LBP-73-029, 6 AEC 82 (19)
NEPA con.lderatlons by licensing agency; LBP-76-014, D, (NRCI-76/4, pp
433-42 )
Texas Utilities Generating Co. (Comanch Peak), ALAB-260, 1 NRC 51, 54 (1975)
criteria tor pre-LWA activity; ALAB-331, D, (NRCI-76/6, pp 77B-84)
Toledo Edison Co. (Davl.-Be.se), ALAB-314, NRCI-76/2, P 98 (February 26, 1976)
denial ot directed certltlcatlon tor Interlocutory discovery rulings;
ALAB-318, A, (NRCI-76/3, pp 186-7)
U.S. v. Balint, 258 U.S. 250
scienter In material talse statements; ALAB-324, B, (NRCI-76/4, pp 356-8)
U.S. v. Bol.dore" Heirs, 49 U.S. (8 Hov.) 113, 122 (1850)(Taney, Ch. J.)
statute Interpretation; ALAB-323, B, (NRCI-76/4, pp 335-7)
U.S. v. Concentrated Phosphate Export Assn., 273 F.Supp. 263 (S.D.N.Y. 1967)
grandtatherlng tor antitrust revlev; LBP-76-002, (NRCI-76/1, pp 39-43)
U.S. v. Dottervelch, 320 U.S. 277, 281, 88L.ed 48, 51, 64 S.Ct. 113
scienter In material tal.e .tatements; ALAB-324, B, (NRCI-76/4, pp 356-8)
U.S. v. Evans, 333 U.S. 483, 486-7 (1948)
.
antltru.t .tatute Interpretation; ALAB-323, A, (NRCI-76/4, pp 331-46)
U.S. v. GarCia, 517 F.2d 272 (5th Clr. 1975)
appellate .tatus ot attorney .u.penslon or dlsqualltlcatlon by ASLB;
LBP-76-011, B, (NRCI-76/3, pp 226-7)
Interlocutory status ot attorney dlsqualltlcatlon; ALAB-332, A, (NRCI-76/6,
pp 785-803)
U.S. v. Grlttlth, 334 U.S. 100 (1948) ..
antitrust situations Inconsistent vlth lavo; LBP-76-005, B, (NRCI-76/2, pp
127-34 )
U.S. v. Krause, S07 F.2d 113, 118 (5th Clr. 1975)
detlnltlon ot material talse statement; ALAB-324, C, (NRCI-76/4, pp 358-60)
U.S. v. "cGough, 510 F.2d 598, 602 (5th Clr. 1975)
detlnltlon ot material talse statement; .ALAB-324, C, (NRCI-76/4, pp 358-60)
U.S. v. Paramount Pictures, 334'U,S, 131 (1948)
antltru.t situations Inconsistent vlth lavs; LBP-76-005, B, (NRCI-76/2, pp
127-34 )
U.S. v. Park, 421 U.S. 658 (1975)
scienter In material talse otatemento; ALAB-324, B, (NRCI-76/4, PP 356-8)
U.S. v. Parke, Davis and Co., 362 U.S. 29 (1960)
antitrust situations Inconsistent vlth lav.; LBP-76-005, B, (NRCI-76/2, pp
127-34)
U.S. v. Richardson, 418 U.S. 166, 175-80, 188-93 (1974) (Povell, J.,
concurring)
Intervention .tandlng In export licensing; CLI-76-006, B, (NRCI-76/5, pp
568-80)
U.S. v. S.C.R.A.P., 412 U.S. 669, 688 (1973)
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Intervention standing In export licensing: CLI-76-006, B, (NRCI-76/5, pp
568-80)
,
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Intarlocutory statu. ot attorne~ dlsqualltlcatlon: ALAB-332, A, (NRCI-?6/6,
PP 785-803)
,

"

970

LEGAL CITATIONS INDEX
REGULATIONS

8 crR 151.2(e)
ASLB Chairman replacement during evldentlar~ proceeding: LBP-76-004, B,
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L8P-76-014, B, (HRCI-76/4, pp 431-2)
standing for Intervention In antitrust hearing.; LBP-76-020, (HRCl-76/S, pp
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(HRCl-76/2, pp 73-S)
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Intervention granted In Barnwell materials Ilcen.lng proceeding; LBP-76-012,
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298-304, 316-22)
10 CFR 2.718(1)
appellate policy for Interlocutory review of denial of protective dl.covery
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ALAB-318, A, (NRCI-76/3, pp 186-7)
disqualification at ASLB ~e.ber tor ~x parte violation, motion dlsml •• ed;
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113-122)
10 CFR 2.740(bXI)
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10 CrR 2.751.(d)
directed certification policy tor Interlocutory contentions ruling;
ALAB-330, A, (NRCI-76/5, pp 613-20)
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Isaue. d.llneatlon tor Barnwell storage; LBP-76-024, (NRCI-76/5, pp 725~38)
10 crR 2.760a
Initial declelon appeal period; ALAB-310, (NRCI-76/1, pp 33-5)
10 CrR 2.760(a)
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10 CFR 50.10(e)(2)
NEPA,and site suitability tlndlng. tor Cherokee: L~P-76-018, '(NRCI-76/5"PP
627-51)
10 CFR 50.10(e)(3)
'supplement.1 tlndlngs tor a.ended LWA,tor Perry: LBP-76-017, (NRCI-76/5, pp
621-6)
10 CFR 50.10(eX4)
.ppilcability to tlr.t-ot-.-klnd tacillty: LBP-76-014, 0, (NRCI-76/4, PP
433-42)
, '
"
,
10 CFR 50.12(b)(2)
redr •••• bliity concept In pre-LWA activity: ALAB-331, 0, (NRCI-76/6, pp
778-84 )
10 CFR 50.33(0
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financial qualifications of applicant; LBP-76-015, B, (NRCI-76/4, pp 460-74)
10 CFR 50.34a
cost-benet It statement tor radioactive ettluents; CLI-76-003, (NRCI-76/2, pp
82-3)
10 CFR 50.34(a)(3)
scope at review at contentions with mixed questions at law and tact;
LBP-76-014, B, (NRCI-76/4, pp 431-2)
,
10 CFR 50.34(c)
cross examination limits on security and sabotage considerations; ALAB-334,
C, (NRCI-76/6, pp 816-17)
10 CFR 50.35(a)
construction permits authorized tor Clinton 1 and 2; LBP-76-006, (NRCI-76/2,
pp 135-55)
10 CFR 50.36a
cost-benet It statement tor rsdloactlve ettluent.; CLI-76-003, (NRCI-76/2, pp
82-3)
10 CFR 50.46
plant-lite ECCS exemption tor Big Rock; CLI-76-008, (NRCI-76/5, pp 598-606)
10 CFR 50.54(h)
burden at proot In show cause proceeding; ALAB-315, C, (NRCI-76/2, pp
104-106)
10 CFR 50. 57( c)
Interim low-power testing and operation authorized tor Beaver Valley;LBP-76-023, (NRCI-76/5, PP 711-24)
low-power testing license authorized tor Beaver Valley I; LBP-76-003, A,
(NRCI-76/1, pp 44-72)
10 CFR 50 App. A
Intervenor detault with contentions dismissed; LBP-76-007, A, (NRCI-76/2, pp
156-8 )
10 CFR 50 App. C
tlnanclal qualltlcatlons at applicant; LBP-76-015, B, (NRCI-76/4, pp 460-74)
10 CFR 50 App. D
construction permits authorized tor Clinton 1 and 2; LBP-76-006, (NRCI-76/2,
pp 135-55)
10 CFR 50 App. D(B)
transmission line clearance 11.ltatlon tor North Anna 1 and 2; LBP-76-001,
(NRCI-76/1, pp 37-8)
10 CFR 50 App. I
cooling tower release radiological Impacts tor Palo Verde; LBP-76-021,
(NRCI-76/5, pp 662-705)
10 CFR 50 App. K
construction per.lts authorized tor Clinton 1 and 2; LBP-76-006, (NRCI-76/2,
pp 135-55)
Intervenor detault with contentions dismissed; LBP-76-007, A,"(NRCI-76/2, 'pp
156-8 )
plant-lite ECCS exemption tor Big Rock; CLI-76-008, (NRCI-76/5, pp 598-606)
10 CFR 51
construction permit Issuance authorized tor Seabrook 1 and 2; LBP-76-026,
(NRCI-76/6, pp 857-949)
Initial decision tor construction permits tor Palo Verda; LBP-76-021,
(NRCI-76/5, pp 662-705)
NRC Jurisdiction over mstters covered In TVA and NEPA Acts; LBP-76-016, B,
(NRCI-76/4. pp 493-4)
10 CFR 51.5(aK10)
NRC statt discretion tor NEPA determination; LBP-76-022, A, (NRCI-76/5, pp
706-10)
10 CrR 51.5(dK4)
Nepa requirements tor export licensing; CLI-76-006, D, (NPCI-76/5, pp 584-5)
10 CFR 51.20
Issues delineation tor Barnwell Storage; LBP-76-024, (NRCI-76/5, pp 725-38)
10 CFR 51.23(d)
Issues delineation tor Barnwell Storage; LBP-76-024, (NRCI-76/5, pp 725-38)
10 CFR 51.52
NEPA and site suitability tlndlngs tor,Cherokee; LBP-76-018, (NRCI-76/5, pp
627-51)
10 CFR 51.53(c)
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radiological dose to population considered during NEPA and alte auitability
tlndlngs; LBP-76-018, (NRCI-76/S, pp 627-SI)
10 CFR 70
exceptions to Interlocutory appeals, materials license grant; eLI-76-001, B,
(NRCI-76/2, pp 73-S)
export licensing criteria tor NRC handling, p S92; eLI-76-006, A,
(NRCI-76/S, pp S63-93)
10 eFR 70.31( d)
Interim material license grant prior to operating license Issuance arrlrmed;
ALAB-334, A, (NRCI-76/6, pp 809-29)
10 CFR 70.31(e) ,
Commission Jurisdiction over Corelgn health-and-sarety eCrects trom export
licensing; CLI-76-006, C, (~RCI-76/S, pp S80-4)
10 CF~ 73.1
.
cross examination limits on .ecurlty and sabotage considerations: ALAS-334,.
C, (NRCI-76/6, pp 816-17)
10 CFR 73.2(p)
.
cross examination limits on security and sabotage considerations: ALAB-334,
C, (NRCI-76/6, pp 816-17)
10 erR 73.40
cross examination limits on security and sabotage consideration: ALAB-334,
C, (NRCI-76/6, pp 816-17)
10 erR 100
construction permit Issuance authorized ror Seabrook 1 ~nd 2; LBP-76-026,
(NRCI-76/6, pp 8S7-949)
construction permits authorized tor Clinton 1 and 2: LBP-76-006, (NRCI-76/2,
pp 13S-SS)
exclusion-area and low-populatlon-zone,conslderatlons: ALAB-33S, C,
(NRCI-76/6, PP 833-4)
exclusion area control by applicant at time or LWA Issuance: LBP-76-018"
(NRCI-76/S, pp 627-S1)
Initial decision ror construction permits ror Palo Verde: LBP~76-021,
(NRCI-76/S, pp 662-70S)
Issues delineation ror Barnwell storage: LBP-76-024, (NRCI-76/S, pp 72S-38)
10 erR 100.3(a)
exclusion area control during normal and accident situations: ALAB-308, B,
(NRCI-76/1, pp 20-30)
exclusion area control, exceptions ror total: ALAB-308, B, (NRCI-76/1, pp
20-30)
minimum size or exclusion area not prescribed: ALAB-308, E, (NRCI-76/1, P
27, rn. 7)
10 CrR 100.10(c)(I)(1973 ed.)
statr duties and responsibilities tor public sarety In licensing: ALAB-324,
A, (NRCI-76/4, pp 347-403)
10 erR 100 App. A, Statement or Considerations
starr duties and responsibilities tor public sarety In licensing: ALAB-324,
A, (NRCI-76/4, pp 347-403)
10 CrR 125.35d(2)
viability at stayed rWPCA permits pending adjudicatory EPA hearings:
LBP-76-027, (NRCI-76/6, pp 950-2)
17 CrR 240.10b-S
derlnltlon or material raise statement: ALAB-324, C, (NRCI-76/4, pp 358-60)
40 eFR 164.2(r)
burden or proot In administrative proceedings: ALAB-315, D, (NRCI-76/2, pp
110-112 )
40 CrR 164.23
burden or proor In administrative proceedings: ALAB-315, D, (NRCI-76/2, pp
110-112 )
40 CrR 164.80(a)
burden at proor In administrative proceedings: ALAB-31S, D, (NRCI-76/2, pp
110-112 )

40 erR 423.13(J)
scope or ASLB water quality considerations v. state regulatory authority:
LBP-76-018, (NRCI-76/S, pp 627-51)
40 CrR 1500.2(b)(1974)
scope or NRC NEPA responsibilities: ALAB-321, F, (NRCI-76/4, pp 304-13)

977

REGULATIONS

40 CFR 1500.6(d)(1974)
ASLB NEPA con.lderatlon. tor Intervention I.sue.; ALAB-330, A,'(NRCI-76is,
PP,613-20)
40 CFR 1500.8
Issue. delineation tor Barnwell storage; LBP-76-024',(NRCI-76/5, pp 725~38)
40 Federal Register 53056'
'
"
stay denied pending Judicial review ot Interim mixed oxide tuel licensing
procedure.; CLI-76-002, A, (NRCI-76/2, PP 76-81)
41 Fed.'Reg. 4877 Executive Order 11902 (February 2, 1976)
guidelines tor export licenSing deter~lnatlon; CLI-76-009, B, (NRCI-76/6; PP
739-70 )
43CFR'4.587
' I, , "
burden of proof In show Cause proceedings'; ALAB-315, E, (NRCI-76/2, pp ,
113-122 )
Export Licensing Procedures, Nuclear Regulatory Commission, January'1976 ,
guideline. tor export licensing determination; CLI-76-009, B, (NRS!~76/6, ,pp
739-70 )
Federal Rul" ot Civil Procedure 12(b)(6) ,
relation to 10 CFR 2.713(c), attorney dlsqualltlcatlon; ALAB-332,'B,
(NRCI-76/6, pp 792-4)
Federal Rule. ot Clvll'Procedure 26(b)(I)!
production ot Civil Investigative De~and document.; LBP-76-00e, C;
(NRCI-76/3, pp 199-204)
Federal Rules ot Civil Procedure 26(c)(7)
discovery ot Intor.atlon In hand. ot a private party;}ALAB-327, C" ,
(NRCI-76/4,'pp 413-19) , , '
"
.
Regulatory Guide 1.44
u.e of type 304 .talnles. steel In Cllnton'coollng .y.te~ plpes;,LBP-76~006,
eNRCI-76/2, pp 135-55)
Restatement ot Agency (2d) 72,275 (1957)
appilcant'.-tlability relative to employee knowledge of sate tv defect.;
, ALAB-3z4, F, eNRCI-76/4, pp 377-8)
.
:

I'

1 ',.'

,:
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.

~ "
28 U.S.C. 1292(b)
, .' ,.,
appellate status 'ot attornell' .uspenslon'or 'dlsqualltlcatlon by ASL~;.: t,' . '
LBP-76-011, B, (NRCI-76/3, pp 226-7)
. ,', " • '
42 U.S.C. 2232(a)
:')', '-r . '"
'.' I
burden
'proot In' adlll'; htratlv. I.ho .. 'cause ·proc.edlngs; 'ALAB-31S, C; I
(NRCI-76/2, pp 104-106}
;'
.'. "
.')
42U.S.C.2235
'''''J
,I.'.
burden ot proot In'ed.lnlstratlve show cauee 'proceedlngl;'ALAB-31S;lC,
(NRCI-76/2, pp 104-106) .' ' ' ' ' , '
'.' " .
,
. . . ' r .".
Administrative Proc.dure Act, 5 U.S.C. 554(a)(4)
'. , . , ' .. '
standlng'to Interven.·'ln:adjudlcatorll hearlngs;'CLI-76-006,.B, (NRCI-76/5,
pp 568-80)
~ ,', .
. "
: .'.'.
" ..
. ,;. ' . . ,'. - , '
Admlnl.trative Procedure Act,S U.S.C. 554(e)
•.' :,.
.,'
ASLB ·jurl.dlctlon'to grant declaratorll reI let; ALAB-321;-C,'(NRCI-76/4j pp'
298-304, 316-22)
•
- -. ..
". , ., : .
"
Admlnlstratlv. Proc.dur. Act,S U.S.C. 556(cX9)
'.
,.,
ASLB' Jurl.dlctlon to gr.nt·decl.ratorll rei let; ALAB-321, C, (NRCI-76/4, 'pp
298-304, 316-22)
"'.
"
'J-"
-',j
Adlllnistrativ. Procedure Act 7(c)
, •• ,.
appllc.bllltll to burd.n-ot~proor: ALAB-315,'E, (NRCI-76/2;' PP'113-122) •
burd.n ot proot In adlllnlstrativ • • ho .... c.U •• ·proc •• dlngs;··ALAB-31S.-C,o:
(NRCI-76/2, pp 104-106)
. 1 . ' '-."
.)
Adlllnl.trativ. Proc.dure·Act 9(b) '~'"
I.' ,
, , ' , ', . • '
.ppllc.bllltll to burd.n-ot-proot; ALAB-315, E;)(NRCI-76/2, pp 113-122)' i '
burd.n at proot In .dlllnhtrative .how cau.e proceedings; ALAB-315, C,
,,'
'(NRCI-76/2,'PP'104-106)' J
.'"
'.~
,.
,
....... .
Adlllnlstr.tlve Procedure Act, Subp.rt 4',
non.ppllc.bllltll at APA to Initial license application.; LBP-76-004,'B,."
(NRCI-76/2, pp 123-26)
.
' .• ' . _ " " ,
'.'
".
.
Antltru.t Civil Process Act,'15'U,S,C"1311-14'"
'.',; ,-' .'" . ' . ,l
relation to NRC dlocoverll procedures; LBP-76-008, A, (NRCI~76/3, PP 199-204)

ot

.<.,

Atollllc'Energy Act"

.

~:.'t

"r',-,

I'

.. ,

,

I'L'"

... '

,1.J.-,

\

:j'",_,

conotructlon perllit leeu.nce authorized tor Seabrook· I-and 2: LBP-76-026,
(NRCI~76/6, pp 857-949)
.
!
"
guideline. tor cOllllon'deten.e and oecurltll ~etermlnatlon. tor export"
.:
. llc.n.l~g; CLI-76-009, B, (NRCI-76/6, pp 739-70) "
,
relation to NEPA:' ALAB-"321,' E,'(NRCI-76/4,"'pp'~04-13)"'1
',f';
rel.tlon to NEPA and TVA Act; LBP-76-016, B, (NRCI-76/4, pp 493-4) ;','
rights tor·a public hearing on IIcen ... ·.ppllc.tlon;' LBP-76-022,'B, • . .
eNRCI-76/5, pp 706-10)
""
' .. '
-.' ,.atetll con.lderatlono as show Cause Ju.tltlc.tlon; ALAB-315~B, (NRCI-76/2,"
'pp l03!.l04)'
.1'
,.,~
~ ...
r1',._.
'L
.,.
:"\.'
:
....... \J'.
t: ,
,~ I ' ,
scope ot ASLB delegated .uthority durIng adjudlcatorll' h.arlngs;, ALAB-316, C,
(NRCI-76/3, PP 170-4)
, , " "".
,-.' .
acope at Interest. protected, 'Intervention' standing;' ALAB-322, (NRCI-76/4,
PP 328-30)
I
,. I , '
'
....
scope at Licensing Intor".tlon· required, tuel 'SUPplll contract; LBP-76-015,'
S, (NRCI-76/4, pp 460.74)
I ' "
"
,,,,\..
.:
1 ,
violations ot l'eportlng requlreiients; ALAB-324, D,' (NRCI-76/4, 'pp 362-4)"
Atollic Energll Act 3(e)
r, - ,,'
CO"lIls.lon Jurisdiction oyer torelgn he.lth .nd •• tetll ettect. Cram export··,
licensing; CLI-76-006; C, (NRCI-76/5, 'pp 580-4)
,'.•. '! '. ','
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, STATUTES

Atomic Energy Act 11(cc)
tacility export license XR-99 authorized tor Spain ASCD II;.CLI-76-009,.A,
(NRCI-76/6, pp 739-70)
Atomic Energy Act 11(g)
tacility export llcen.e XR-99 authorized tor Spain ASCD II; CLI-76-009, A,
(NRCI-76/6, pp 739-70)
Atomic Energy Act S3
Com~lsslon jurisdiction over torelgn health and satety ettects tro. export
licensing; CLI-76-006, C, (NRCI-76/S, pp S80-4)
Atomic Energy Act S4
Co.mls.lon Jurisdiction over torelgn health and .atety.ettects tram export
licensing; CLI-76-006, C, (NRCI-76/S, pp S80-4)
Atomic Energy Act 57(b)
Comml.slon Jurisdiction over torelgn h.alth and •• tety ettects tro. export
licensing; CLI-76-006, C, (NRCI-76/S, pp S80-4)
Atomic Energy Act S7(c)(2)
.
Co •• I •• lon jurl.dlctlon over torelgn health and .atety ettect.,trom export
licensing; CLI-76-006, C, (NRCI-76/5, pp S80-4)
Atomic Energy Act 63
_
Commission Jurisdiction over torelgn health and .atety ettects tram export
licensing; CLI-76-006, C, (NRC-I-76/S, pp 580-4) .. ,
Atomic Energy Act 64
COOlml •• lon jurl.dlctlon over torelgn health and .atetY,ettect. tro. export
llcenslng;,CLI-76-006, C, (NRCI-76/S, pp S80-4)
Atomic Energy Ac1 81
,
,)
Comml.slon jurisdiction over torelgn health and satety ettects trom export
licensing; CLI-76-006, C, (NRCI-76/5, pp 580·4)
Atomlc.Energy Act 82
.
Co.ml.slon jurisdiction over torelgn health and satety ettects tro.'export
Ilcen.lng; CLI-76-006, C, (NRCI-76/5" pp S80-4)
Atomic Energy Act 101
.•
tacility export license XR-99 authorized tor Spain ASCD II; CLI-76-009, A,
(NRCI-76/6, pp 739-70)
Atomic Energy Act 103
faCility export license XR-99 authorized tor Spain' ASCD II; CLI-76-009, A,
(NRCI-76/6, pp 739-70)
.
Nepa and site suitability tlndlngs tor Cherokee; LBP-76-018, (NRCI-76is, pp
627-S1)
.
"
,
,
.
NRC jurisdiction over other government agencle. tor licensing application.;
LBP-76-016, C, (NRCI-76/4, pp 494-6)
Atomic Energy Act 103( d)
.
, '
"
Comml •• lon Jurisdiction over torelgn health and .atety ettects tram export
llcen.lng; CLI-76-006, C, (NRCI-76/5"pp 580-4)
Atomic Energy Act 103d
.
scienter In .aterlal talse statements; ALAB-324, B, (NRCI-76/4, pp 356-8)
AtoOllc Energy Act 105(c)
antltrllst review, legislative history considerations: ALAB-323, C,',
(NRCI-76/4, pp 337-43)
prellcenslng antltru.t review provl.lons: ALAB-316, B, (NRCI-76/3, pp
168-70)
Atomic Energy Act 10S(c)(8)
,,'
,
"
grandfather clause tor licensing prior to antltru.t rev,lew: ALAB-323, C,
(NRCI-76/4, pp 337-43)
grandtatherlng at Davis-Besse I, negative ruling reterred to ASLAB:
LBP-76-00Z, (NRCI-76/1, PP 39-43)
Atomic Energy Act 10S(c)(8), 42 U.S.C. 213S(cX8)
applicability at grandtather clause to Davl.-Bes.e: ALAB-323, A, (NRCI-76/4,
pp 331-46)
Atomic Energy Act 123
export licensing criteria tor NRC handling, p S92: CLI-76-006, A,
(NRCI-76/S, pp 563-93)
tacility export llcen.e XR-99 authorized tor Spain ASCD 11: CLI-76-009, A,
(NRCI-76/6, pp 739-70)
Atomic Energy Act 124
Comml.slon Jurisdiction over torelgn health and satety ettects troll export
licensing: CLI-76-006, C, (NRCI-76/S, pp S80-4)
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Atollic Energll Act 191
,
appllc.bllltll to burden-of-proof; ALAB-315, E, (NRCI-78/2, pp 113-122)
burden of proot,ln .dlllnl.tr.tlve .how caule proceedings: ALAB-315, C,
(NRCI-76/2, pp 104-106)
Atollic Energy Act 192(a)
acope of m.terlal f.lae .tatem.nt liability; ALAB-324, D, (NRCI-76/4; pp,
362-4 )
Atollic Energy Act 185
,. "
appilcabilitl/ to burden-of-proof; ALAB-315, E, CNRCI-76/2, pp 113-122)
Atollic Energy Act 186
' -"
'
•
applicability to burden-af-proof; ALAB-315, E, (NRCI-76/2, PP'lf3-122)'·,
deflnltlon,of .aterlal ,falle'atatement; ALAB-324, C, (NRCI-76/4, 'pp 358-60)
material talae statements In Narth Anna applications, ·modltlcatlon·ot
•• nctlonl; ALAB-324,'A, (NRCI-76/4, pp 347-403) ,
'
scienter In •• terlal talle .tate.ent.; ALAB-324, B, (NRCI-76/4; pp 356-8)
.cope of •• terlal fall. It.tellent'llablllty; ALAB-324, D, (NRCI-76/4, pp
362-4)
- ,
.
.)
, I' "
, Ato"lc Energy Act 189
criteria tor Interventlan In adJudlcatary proceedings: LBP-76-0,12; B,
(NRCI-76/3, pp 277-91)
Atamlc Energy Act 189(a)
Ca .... I.slon to order hearing In absence .of'proper reque.t: CLI-76-006, F,
(NRCI-76/5, p. 580)
Intervention right. of electrlc.1 power con.u .. er: "ALAB-33J, (NRCI-76/6, pp
804-08 )
atandlng to Intervene In .dJudlc.torl/ he.rlngs; CLI-76-006, B, (NR,CI-76/5,
pp 568-80)
.
" '
tillelinell of Intervention petition tor export Ilcen.lng; CLI-76-006, E,
(NRCI-76/5, pp 578-80)
,
"
'
Atomic Energy Act 191
ASLB Chalr •• n repl.cellent during evldentl.rl/ proceeding: LBP-76-004, B,
'C
(NRCI-76/2, pp 123-26)
- "'
•
Atomic Energy Act 191.
applicability to burden-of-proot; ALAB-315, E, (NRCI-76/2, pp 113-122)'
Ato .. lc Energy Act 234
"
" civil 1I0net.ry pen.ltlel a •• e.sed tor North Anna Katerlal tals • • tate.ent,
.odlflcatlons: ALAB-324, A, (NRCI-76/4, pp 347-403)
,
Ato .. lc Energy Act 273
' j , ' ",
NRC Jurisdiction over other government agencies for 'licensing appllcatlonl;
LBP-76-016, C, (NRCI-76/4, pp 494-5)
Energy Reorganlz.tlon Act 201(t), 42 U.S.C. 5841(t)
f.cliity export Ilcen.e XR-99 .uthorlzed tor Sp.ln ASCO II; CLI-76-009, A,
(NRCI-76/6, pp 739-70)
Feder.1 Co.1 Kine He.lth and Satety Act of 1969, 30 U.S. 801ff
burden ot proof In ad.lnlatratlve show caul. proceeding,; ALAS-315, C,
(NRCI-76/2, pp 104-106)
Feder.1 Co .... unlc.tlon. Act
Iclenter In .. aterlal fal.e at.tellentl, rel.tlon to Ato.lc Energy Act 186;
ALAB-324, D, (NRCI-76/4, pp 356-8)
Federal Food, Drug .nd Coslletlc Act 301(k), 21 U.S.C. 331(k)
Iclenter In lI.terlal talle stltement" relation to AtomiC Energy Act 186:
ALAB-324, B, (NRCI-76/4, pp 356-8)
Federal Insecticide, FungiCide and Rodenticide Act, 7 U.S.C. 135
applicability to burden-of-proot; ALAB-315, E, (NRCI-76/2, pp 113-122)
burden at proof In adlllnlltr.tlve .how cau.e proceeding.; ALAB-315, C,
(NRCI-76/2, pp 104-106)
Federal Water Pollution Control Act, 401
ASLB Jurlldlctlon doe. not allow review of perlllts; LBP-76-027, (NRCI-76/6,
pp 950-2)
Fedaral Water Pollution Control Act, 1972 A~end.ents, 401
construction permits authorized for Clinton 1 and 2; LBP-76-006, (NRCI-76/2,
pp 135-55)
rederal Water Pollution Control Act 511 (c)(2)
ASLB Jurisdiction doe I not allow revlaw of permits; LBP-76-027, (NRCl-76/6,
pp 950-2)
Fedaral Water Pollution Control Act 511(c)(2)

/
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.cope ot ASLB NEPA ravle .. ; LBP-76-018, eNRCI-76/S, pp'627-Sl)"" - ,
F" •• dos oftlnfol' •• tlon Act." . !":._'f: ' . '

"I'

"

\t'·~.JI"

•

I

discovery Jurl.dlctlon over.prlvate perty Intor.atlon·excluded;<ALAB-327, C,
(NRCI-76/4, PP 413-19)
.,'"
"
I , -'.
reletlon to organization's Intervention .tandlng tor adjudicatory hearings;
,d CLI-76-006, B, e NRCI-76/S, .PP S68~80)'
~ I.' I c-'
~ann'Act, 36 Stat. 82S
t: • .
• tatute Interpretation; AUB-323, B, eNRCI-76/4, P,P.. 3,.~.S-~)'
. , , : ' , ",'
National Envlron •• ntal Policy Acttl0l.' ;. ",..
- •
"
' r
Ilcen.lng agency ruponalbilitlea; LBP-76-014, D, (NRCI-76/4, 'pp'433-42) ,
National'Envlron.ental Policy Act 102:' :,. '.'"
.1"
"""
,llcenaln~ agancy,raspon.lbllltlea;,LBP-76-014,rD, ,eNRCI-76/4, p_ 433-42)
NaUonaI.En"lron.entaI.Pollcy;Ac.t (NEPA)"
H .. " r , '
'n',"
1,,·'- .,
Co.mls.lon obllgatlon.,not,altered by presence or.ab •• nce'ot Intervenor;
".ALAB-33l,E, (NRCI""76/6,.'p'777) ' 1 , . ol / . . . I,'. ;'''«'.~r.. c,"'.,
conatructlon par.lt.'a.uanca authorized tor'S.abrook'l and 2; LBP-76-026,
eNRCI-76/6, pp 8S7-949)
i·" .
con.tructlon permit. aut~orlzed toJ' CLinton 1 and 2;'LBP-76-006, (NRCI-76/2,
pp 13S-S5)
: " ,I . ' -' " " , ' I I . ; I •
" ,,, I ''.
Intervention rlghta ot .Iectrlcal po .. er con.umer;'ALAB-333, eNRCI-76/6, pp
804-08)
.
-" " .- I , ,
}lepe ,and 'alte auitablllty,flndlnga'tor Cheroke.; ,LBP-76-018,' eNRCI-76/S, pp
627-S1)
, . • '. •. . :. " .'
redr .... bllltll and extent ot .pre-LWA actlvltll;,'ALAB-331, D, eNRCI-76/6,' pp
, . 778-84)
I• "reletlon to Ato.lc Energy Aot; ,ALAB-321, E, eNRCI-76/4, pp -304-13) - .. ',
relatIon to public InterventIon rIghts tor export llcenslng.heerlng.;'
" CLI-76-006, D, e NRCI-7E/5, pp S84-S) .. l: •
• '., ,,,.:
~
• c' :., .' '
relation to TYA Act and Atomic Energll Act; LBP-76-016, B, eNRCI-76/4~' pp
493-4)
", I - -, ',""
:' I
scope ,Dr NRC 'responsibilities; 'ALAB-32l" E, eNRCI-76/4,I'PP ,304-13),
tran •• I •• lon Iina routing atflr.ad tor North Anna; ALAB-325, (NRCI-76/4, pp
404-05)
'r
I , ' \I.' "
,! •
.. eight .In regulation Intarpretatlons; ALAB-3ZI, H,,(NRCI-76/4, pp 313-327)
National Historic Preservation Act 106
" :.<', . " ' m ,
",'
" con.lderatlon tor Hertsville ,alt. evaluation; LBP-76-016, A, (NRCI~76/4, pp
1-"

485-562)

'I'

_:'-:l).l ,I'

to>\'

Tenne •• ee Yell_II Authorltll Act
; .• rehtlon, to NEPA and Ato.lc Energy Act;.
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SUBJECT INDEX

ACCIDENT. '.. ,-,"
'•
" '.
- , .;
"' , , _
adequacy ot con.lderatlon during EIS tor Clinch River Breeder, accepted as
1.lu.; LBP-76-014, A, (NRCI-76/4, PP 430-44)
, ~ I
,
LOCA probablll ty conI Ide rations during IBeaver Valley'lnterla"IIcenslng; " "
..
, , \ ,-: \ "
I
LBP-76-0Z3, (NRCI-76/S, PP 711-Z4)
rl.ks associated vlth unlpent r.actor fuel storage; ALAB-334"A;'(NRCI-76/6j
pp 809-29)

1,-

: 1. ,

....~

<

'-~'.1

t"

~!

'

d t . .,

ACCIDENT, DESIGN BASIS
, ~",
'" ' - " , '
adequacy'ot conlld.ratlon:durlng EIS tor Cllnch'Rlver Breeder, accepted'as,
I .. ue; LBP-76-014, A, (NRCI-76/4, pp 430-44)
,""
',_.'
",
ADMINISTRATIVE TRIBUNALS'" 1
" ' , . , : " , ,,,,,,
, I '
" . JI
: ",),
authorltv to •• k. rules and regulations n.c •••• rV to execution 'ot·functlons;

ALAB-33Z, D" (NRCI-76/6, I pp 794-6) "
"" , ,
'c r ,-, "'"
authority to take dl.clpllnary action agaln.t attorney,'gullty of-unethical
and I.proper conduct; ALAB-33Z, D, ,(NRCI-76/6, 'pp 794-6), " ' c l ' . , ' "V,
AESTHETICS
' ...
"
I'
I,, '
"
visual lapact 'ot'Seabrook facility; LBP-76-0Z6, (NRCI-76/6, FP 857~949),
ANTITRUST
, "
I
: I' "
,;,'
"ad.lsslblllty at Civil ~nvestlgatlve De.and document.; LBP-76-008, -A, ,.'
(NRCI-76/3, pp,199-Z04) 1,'tO",_.
,
"
;""
" 1 " , '"
crl.lnal conspiracy lav procedures denied tor Davl.-Besse and Perry r ",
, proceeding.; LBP-76-005'-A; (NRCI-76/Z, pp lZ7-34) ,_,
-d·,
,',,,., I
grandtather chuoe.lnepplicabillty to Davls-Be .. e~l; ALAB-3Z3"A, __ ,' "
(NRCI-76/4, pp 331-46)
, ' , , ; ' • ,,'
, .'
hearings denied ,for Marble Hili relative to'untleely Intervention petition;
LBP-76-0ZS, (NRCI-76/6, pp 847-56)
"
, ; ,', I
operating license Is.uenc. prlor,to coapl.tlon:ot revlev, 'status of
Davis-B .... 1 for;'LBP-76-002, (NRCI-76/1, 'pp 39-43), I."
",,'
prelleenalng revIew required only on Attorney General reeo •• endatlons·or

,Interested party :request; 'ALAB-31St -B, '(NRCI-76/3, 'pp '168-70)
1." :
rules ot practice tor hearings: ALAB-316, D, (NRCI-76/3, pp 173-4)-';
situations Incon.lstent vlth lav, conspiracies, co.blnatlons and .onopolle.:
LBP-76-00S, B, (NRCI-76/Z, pp lZ7-34)
. I ",--,
ANTITRUST PROCEEDINGS~',·~:j. , " ' 1 . , " , ', .. '.- , ~,,;,'
,,', , , ' , . 'J
grandtather clause applicability; ALAB-323, C, (NRCI-76/4, pp 337-43) ",
Intervention criteria for'prellcen.lng,revlev;,LBP-76-0Z0, (NRCI-76/S, pp
657-61)
APPEAL'BOARD·'"
',,'I,
','
I!
,'''','
.• :.ee Atollic Safety and Licensing Appeal Board
"I; " \ "
APPEALS ~
:. , ."
, c.
'. " . .' ~.! ~ ' \ .
!,
period allowed tor Initial decisions prlor'toll0 CFR'Z.762 a.end •• nt;",
ALAB-310, .(NRCI-76/1;'pp.,33-S)· ,','"
,.,\"
t
, , ' ,,',
APPEALS, INTERLOCUTORY
.'\
, "
appellate .tatus at ,attorney suspen.lon,by ASLB; LBP-76-011, B, (NRCI-76/3,
pp 226-7)
,
"\"'~'.
clrcu •• tances 'warranting ASLAB-revlev;'ALAB-314, C, (NRCI-76/2, pp,98-100)
consideration polley tor proprietary Intor.stlon discovery orders:-ALAB-3Z7,
'B, (NRCI-76/4, P '413) , "
' '"''
,
.'"
I
..
directed certification denied tor'dlocovery ,rulings; ,ALAB~318, A, " , ' I '
,.(NRCI-76/3, 'pp '186-7),' " '
•,
, 1_ • , '
I,
exceptions to, .aterlal. Ilcenle grant prior to operating liCense: '
CLI-76-001"B,',(NRCI-7~/2, pp 73-5), ... ,
,"
,_",,,1
~- .. \:.. :,'
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SUBJECf INDEX

st.tu. of dllcover~ order .g.lnst non-p.rt~; ALAB-311, B, (NRCI-76/2, pp
87-8)
,
,
APPELLATE POLICY
,
.,
Interlocutor~ review of protective order denl.1 for fuel contr.ct
Info .... tlon; ALAB-327, B, (NRCI-76/", p 413)
"
APPELLATE REVIEW
.uthorlt~ deleg.ted to ASLAB for •• terlals Ilcen.e .ppeal; CLI-76-001, A,
(NRCI-76/2, pp 73-5)
," '
circumstances warr.ntlng review at Interlocutor~'decl.lons; ALAB-314; C,
(NRCI-76/2, pp 98-100)
.
.
fln.1 status at ASLB decl.r.tor~ relief rulings; ALAB-321, C, (NRCI-76/4, pp
298-304,'316-22) .
Interested stlte's rights under 10 crR 2.714 • • nd.2.715(c); ALAB-329,
(NRCI-76/5, pp 601-12)
.
'
jurl.dlctlon over,ASLB suspension or.dl.quallflcatlon of .ttorne~.;
LBP-76-011, B, (NRCI-76/3, pp 226-7)
non-p.rt~ may not ••• ert cl.lm·for the first time .t'.ppeilate'level;
ALAB-311, C, (NRCI 16/2, pp 88-90)
policy .con.lders only brlefed,lssue.; ALAB-334, A, (NRCI-15/5, pp 809-29)
policy for ASLB rulings denying pre-LWA .ctlvlty; ALAB-331, B, (NRCI-76/6, p
774 )
polley for briefing exception. by c.tegory; ALAB-335, B, (NRCI-76/6, pp 832)
policy for directed certlflc.tlon of ASLB.lnterlocutory contention. ruling.;
ALAB-330, B, (NRCI-76/5, pp 613-20)
, •
requlre.ents tor tr.nscrlpt clt.tlon. to support exceptions; LBP-16-003, B,
(NRCI-16/1, pp 44-72)
.
right. confined ,to proceeding p.rtlclp.nts; ALAB-311"D, (NRCI-76/2, pp 88)
status or •• terlals llcen •• grant durlng'operatlng llcen •• proce.dlngs;

CLI-76-001, B, (NRCI-76/2, pp 73-5)'
.t.tus of .t.te Intervenor under 10 crR 2.715(c): ALAB-317, B, (NRCI-76/3,
pp 175-85)
•.. '
APPLICANT'
Include. Llcen.ee
appellate status tor denial of pre-LWA activity: ALAB-331, B, (NRCI-76/6, p
774)"
.
burden of proof In Ihow c.ule'proceedlngl: ALAB-315, D, (NRCI-76/2, pp .
110-112 )
burden of proof In show c.use proceedings, reconolderatlon: ALAB-315, A,
(NRCI-76/2, pp 101-112)
.
tln.ncl.1 qu.llflc.tlons, scope at Inform.tlon required tor construction
per.lt: LBP-76-015, B, (NRCI-16/4, pp "60-74)
.'
II.blllty In agency proceedings tor employee knowledge; ALAB-324, r,
(NRCI-16/4, pp 371-8)
N£PA re.ponslbilitle.·when other govern.ent agency'appllc.nt; LBP-76-016, C,
(NRCI-16/4, pp 494-5)
organization and .anage.ent .for Seabrook: LBP-76-026, (NRCI-76/6, PP'
... 857-949)
report requlre.enta, conslder.tlons .pproprl.te for spent fuel stor.ge pool
licensing; LBP-16-024, (NRCI-76/5, pp 725-38)
,
aenlor •• n.ge.ent .ttltude. on employee obedience to regul.tlons; ALAB-324,
G, (NRCI-76/4, p p ' 3 8 9 - 9 2 ) ,
,
subcontr.ctors duties .nd responslbilitle. under Atomic Energy Act;
ALAB-324, G, (NRCI-16/4, pp 389-92)
vlol.tlon. of st.tute .nd regul.tlon reporting requlre.ent., criteria for
deter.lnlng; ALAB-324, C, (NRCI-76/4, pp 358-60)
ARCHEOLOGY
I.p.ct of Se.brook f.cliity on re •• ln. of Indian vlll.ges; LBP-76-026,
(NRCI-16/6, pp 857-949)
ASCO NUCLEAR POWER PLANT, Unit 2
export Ilcensa authorized for nucle.r ste •• lupply syste.; CLI-76-009, A,
(NRCI-76/6, pp 739-70)
ATO~IC SArETY AND LICENSING APPEAL BOARD
.ppellate policy tor Interlocutory denl.1 at protective discovery order.;
ALAB-327, B, (NRCI-16/4, p 413)
.uthorlty deleg.ted to review 10 crR 10 Ilcen.e; CLI-16-001, A, (NRCI-76/Z,
pp 73-5)
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certltlcatlon polley tor review at ASLB Intervention contentlono; ALAB-326,
B, (NRCI-76/4, pp 406-07)
ex parte co •• unlcatlons rule,laple •• ntatlon: ALAB-313, B, (NRCI-76/2, pp
94-7)
polley tor non-party clale. on appellate level; ALAB-311, C, (NRCI 76/2, pp
BB-90)
re.pon.lbilitle. tor regulation.' Interpretation; ALAB-30B, C, (NRCI-76/1,'
pp 25-26)
ATOMIC SAFETY AND LICENSING APPEAL BOARD, JURISDICTION'
appllcanto' compliance with State regulatory requlre.ents: ALAB-30B, D,
(NRCI-76/1, ,p 30)
ATOMIC SAFETY AND LICENSING BOARD
appealability or'rullng. denying pre-LVA,actlvlty: ,ALAB-331, 'B, (NRCI-76/6,
P 774)
,
authority to Int.rp .. t Coa.I •• lon regulation. In light at 10 CFR 50.3:
ALAB-321, D, (NRCI-7S/., p 300)'
, :'
,
chairman change during evidentiary proceedlngo, trial ettect.; LBP-76-004,
B, (NRCI-76/2, pp 123-26)
"
con.lderatlon. tor operating license Intervention grant: ALAB-305, C, '
(NRCI-76/1, pp 8-13)
considerations of regulatory .tatt'. position durlng:llcen.lng proceeding.;
ALAB-304, C, (NRCI-76/), pp 1-7)
,
considerations ,on uranlu. supply adequacy and fuel utilization 'ettlclency;
ALAB-317, A, (NRCI-76/3, pp 175-85)
,
contentlono ad.loslon., ASLAB certltlcatlon polley; ALAB-326, B, (NRCI-76/4,
pp 406-07)
,
criteria tor attorney dloqualltlcatlon aotlon handling: ALAB-332, B,
(NRCI-76/S, pp 792-4)
dlocretlonary ellovance at hypothetical que.tlono; ALAB-334, C, (NRCI-76/6,
pp 81S-17)
,
ex parte co •• unlcatlon. r~l. I.ple.entatlon; ALAB-313, B, (NRCI-76/2, PP
94-7)
extent at delegated authority over Intervention Is,ue.; ALAB-316, C,
(NRCI-76/3, pp 170-4)
obllgatlons'relatlve to telephone-contetence rulings Include,a written
order; ALAB-334, B, (NRCI-76/6, pp 814-15)
, '
responolbilitleo tor regulatlonl' Interpretation; ALAB-308, C, (NRCI-76/1.,
pp 25-26)
,
.cope at contentions review; LBP-76-014, B, (NRCI-76/4, pp 431-2)
Spacial Board role In attorney dl,quallflcatlon hearings; ALAB-332"C,
(NRCI-76/6, pp 792-4)
,
ATOMIC SAFETY AND LICENSING BOARD, JURISDICTION
,
attorney dlsqualltlcatlon decision re.to with Special Board:'ALAB-332, C,
(NRCI-76/6, pp 792-4)
egtho~lty to .ake rules and regulations nec •• sary·to execution ot'functlon.;
ALAB-332, D, (NRCI-76/6, pp 794-6)
,
authority to'take disciplinary action agaln.t attorneyl guilty at unethical
and laproper conduct; ALAB-332, D, (NRCI-76/6, pp 794-6)
declaratory rei let scop. In con.tructlon permit hearings; ALAB-321, C,
(NRCI-76/4, pp 298-304, 316-22) ,
_
deter.lnatlon of It. own Jurisdiction; ALAB-321, B, (NRCI-76/4, p 299)
I.polltlon at civil penaltle. or llcen •• condltlons,ln .how-cau.e'
ptoceedlngo; ALAB-324,'G, (NRCI-76/4, pp 389-92)
, , ' ,
.cope limited by Co •• lsslon criteria; LBP-76-024, (NRCI-76/5, pp 725-38)
IUlpenllon at attorney, original VI •• peclal convened board; LBP-76-011, C,
(NRCI-76/3, pp 227-8)
,
te .. lnatlon by llcens. authorlzatlon~ ALAS-319, B, (NRCI-76/J, pp 188-95)
ATTORNEY
:
ASLB Jurisdiction over unethical-and laproper protesolonal conduct;
ALAB-332, D, (NRCI-76/S, pp 794-6)
, ,
•"
burden at explanation at future conlequence, In'contllct at Intere.t
situation.; LBP-76-011, G, (NRCI-76/3, P 232)
certltlcatlon statu. at IU'pen'lon or dlsqualltlcatlon by ASLB: LBP-76-01I,
D, (NRCI-76/3, pp 228-9)
,
contllct-ot-Inter •• t suspension during antltru.t proceeding; LBP-76-011, A,
(NRCI-76/3, pp 223-76)
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dl.clo.ure. at 'Inforllation 'fro .. forller client; ALAB-332, E. (NRCI-76/6, pp',
797-9)
" ,-~,,.,: ", ,~\ ,-_I ' I ) , :
dl.quallflcatlon allegation. n •• d'not contain 'peclflc,confldence
-",
dlsclo.ure.; ALAB-332, B, (NRCI-76/6, pp 792-.)
disqualification charges, rule. of practice for h.arlng, ,burden ,of ,proof and
dl.covery right.; ALAB-332, F, (NRCI-76/6, pp 800-02)
~.-'
disqualification decision remanded for 'evidentiary hearlng;,ALA8-332, A"
•
(NRCI-76/6, pp 785-803)
'_, •
dl.quallflcatlon ground. for Iconfllct-of-Int ..... t; LBP-76-011, F" l',
" :'
(NRCI~76/3, 'pp 229-32) "
"," " , 1 , '"
, " , ' , '."
,. I •
dl.quallflcatlon hearings, role of Special Board; ALAB-332, C, ,(NRCI~76/6,
pp79Z-4)
~,:-'
q-,':'j,
. . .,:
..... '1,·
dhquallflcatloniproceedlng., ,evidence adOllulblllty;,LUP-76-011, 'E, . . .; ,
(NRCI-76/3, pp 228-9)
, ;
ex part •. co .... unicatlon •. re.pon.lbilltl •• regarding conferenc.Jtelephone
calls; ALAB-313, A, (NRCI-76/2, pp 94-7); ' , J .
.', ••
"
participation rights'ln disqualification hurlng: IALAB-332, F, (NRCI-76/6",
pp 800-02)
J,
.'
-,
,
qualification. for practice before NRC forum; ,LBP-76-011, H, (NRCI-76/3, 'p,
226)
I,:
.: :",: ,':
su.p.n.lon or:dlaquallflcatlon, ASLAB',Jurladlctlon; LBP-16-01l, D" •• _'
(NRCl-76/3, pp 226-1)
;,' , .
,', •
-.'j,;;
.u.pen.lon~or·dl.quallflcatlon,·ASLB'Jurl.dlctlon: LBP-76-011, C"
(NRCI-76/3, pp 227-8)
_
,~ .... ,!_
"I"
f
BARNWELL FUEL RECEIVING 'AND ,STORAGE STATtON -, .,
'~'." "-,
,.
' " ,construction perMit. operating license, environmental review r.qulre~.nts:
LBP-16-022; A,'( NRCI-76/S, 'pp 706-10)." ,
" , •• ,
"""!"
1
!
',"
lIat.rlal. Ilcen.e, Int.rventlon grant. and d.nlal afflrlled; ALAB-328;'A,
-,(NRCI-76/."pp-"20-24)·,
,',,'
'-','1")":
;f, "
'"
.' " ,
operating llcen.e, Intervention consideration.; LBP-16-012, A, (NRCI~76/3,
pp277-91)!.."l'"

(':'.-~

...

"'

r·I,.l·r-oJ'

...... Jt:·

operating llcen.e, I •• ue. delineation and .cope of h.arlng; LBP-76-024, '
(NRCI-76/5, pp 725-38) ,
, " ,
.. "
, ' - ' '.
BEAVER VALLEY POWER STATION, Unit 1
:" " .
, ,\-' > , )
Interll' 'low-pow.rdestlng and·operatlng'lIcen •• .authorized: ' LBP-76-023, I" ,
(NRCI-76/S, pp111-2.)
,,1-,'1
,','
.'f,
;- ..
op.ratlng llc.n ••• ·app.al perlod'schedul. lIodlflcatlon on'low-pow.r,testlng
authorization; ALAB-310. (NRCI-76/1, pp 33-5)
"
operating Ilc.n.e. ,low-power ,te.tlng, autl\orlzed;, LBP-76-003, ,,.,, (NRCt-76/1.
pp 44-72) '.. . , .
" 1 • • ' : . • r I • ~ .. l . '/ 1 . ' . '
BIG ROCK POINT NUCLEAR POWER STATION
~ .' - ,'.
,',;,:., , ' ,
ECCS piant-llf • • xellptlon plus 'other -exellptlons un til '.cheduled refu_"ng ',';
outage: 'CLI-16-008, (NRCt-76/S, pp'598-606) ,,: , ,It,
' . ,_ ",'
~.,,"
BIRDS
_.
"
ecologlcal'tlllpact',of Seabrook,'facillty; ,LBP.,.76-026, (NRCI-76/6, pp ,857-949)
BRAIDWOOD STATION, Unl to 1 and 2
'"
,; ,
'
,',,'~
.• ",
con.t ruction peril I ts, aftlrllatlon, of, partla 1 and .. 1 nl tlal dec Islon •. by !sua ..
• ponte review: ALAB-3U, (NRCI-75/2. pp 91-3) .:' ;'
,'"
BRIEFS ,', .' I " ~.
• t ".
!.:-',.
:., : .. 1 • • • : .. ~"
},~
app.llat. policy for categorizing exceptlons:-ALAB-335, B, (NRCI-76/6, pp
832)'~
11'
,\ .!
.• ": . . I I . ,
'~j·"~""1
(
,"
I
.t.·
EROWNS FERRY NUCLEAR PLANT, Unit., 1 and 2,,: ' , , ' :J! ," ','"
" . " " , ;,.--,'
operating Ilc.ns. aRend •• nt, Interv.ntlon .nd.-hearlng granted; LBP-76-010.
A, (NRCI-76/3, pp 209-22)
. t " . , ", ", 1- , " ' ,
BURDEN !OF PROOr
; !. ""
.. , :,'
"
_ ,'"
/',
" " .. ,
e.e Proot, Burden or
: " '.'
BYRON-STATION, Units 1-and 2, ,
", , ' " : , ,
,''''
con.tructlon perllits. afflrllatlon of partial and Initial decl.lon. by'sua,:
sponte r.vl.w; ALAB-312, (NReI-75/2, pp,91-3)-"
,
'.',
CALLOWAY PLANT, Unit. 1 and 2
f, >
' : ' ,,'\',,',
'
,
,.construction p.rmlts authorized; LBP-16-015, ,A.;(NRCI-76/4, ,pp 445-84)· ",,,
CANONS OF ETHICS
'
-" " ' .. , • ' • I: .. -,'
"
attorney 'burden of explanation ot.future consequences ot.confllct'ot :.I~
Interest altuatlon; LBP-16-01l, G. (NRCI-76/3, p,232),
"
,',
CERTIFICATION
;J"""
rl~ ••
' . , - , , : ! '/,,",
/,_"
'1~
approprlatene.s for attorney suspension by ASLB: LBP-16-011,-D,'(NRCI-16/3,
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pp 228-9) .'
~
~
1
ASLAB pollcy'ror Interlocutory rulings ror construction permit contentions;'
ALAB-330, B, (NRCI-76/5, pp 613-20)
. '
.
polley ror directing procedural rullngs;'ALAB-314, B,'(NRCI-76/2, pp 98-100)'
rules or practice tor ASLAB conslderatlon'ot ASLB'lnterventlon contention.;
ALAB-326, B, (NRCI-76/4; pp 406-07) .. ,' -",
""':,'
,,':',
rules or practice tor Interlocutorl/ dheoverl/ rulings; ALAB:'318,'B, "
, ,
r

I

."

•

, . . ,

-

"

CHER~~~~I~~~aARP~T!;~~~!

",

Units' 1, 2 and~'
"
. .';: : .... , ,
.'
construction permlt'proceedlngs,'LWA authorlzed,bl/'Nepa'and alte aultablilt~"
tlndlngsl,LBP-76-018, '(NRCI-76/5, pp 627-51),','
".
. ' .. , .
CHLORINE
.
"
'
.
.:,., • "
.' "j"
Beaver Vallel/ compliance with erfluent Ilmltatlona;'LBP-~6-023~'(~RCi-76/5;
'pp'7U-24) ' " . ,
. ,
, " .. ,
..... " , ..... ' . ,
chemical errluent limitations tor Cherokee; LBP-76-018, (NRCI-76/5, ~p",: '
627-51)

..

":,:r:.

,

.:.

P,

~

':

.'"

•

'

~

<

,I

..

'"

~

.' •

!

;..;

I"

:',

CIVIL PENALTIES
,
ASLB jurl.dlctlon ror Impo.ltlon of .anctlon.; ALAB-324, G;'(NRCI-7G/4;J~p'
389-92 ) - .
.., I . ' •
.
".
' .
.,'
..
•
• -"
.,
.,
• -..
CLINCH RIVER BREEDER REACTOR PLANT
,,' . I
construction permit proceedlng.,·dlrected certlrlcatlon or Interventlon'and'
pre-hearing cOn terence order. denied; ALAB-330, A, (NRCI-76/5, pp 613-20)
construction permit, Intervention contention.; ALAB-326,'A,'CNRCI-76/4i pp .
406-07)
, I
prehearlng'conterence, contentions adml.slblllty;·LBP-76-014, A, (NRCI-76/4;'
pp 430-44)
.
"
'. ~
:. '
. '. "
.
CLINTON POWER STATION, Unl ts 'I and 2
,
J . ."
.':.
.. J"
:con.tructlon permits authorized; LBP-76-00G,'CNRCI-76/2, pp 135-55)
COLLATERAL ESTOPPEL 'c
", I
, . ,
" , •
-'
"
, '
'.' see Res Judicata

CO~MISSION

I.

':"'.j:q

••

,of:',

1'-

'"
.
,.0.ee Nuclear Regulatorv Commll,lon
COMPLIANCE
"
.
.' .1.
." " . ' •
burdenot proot In_show,cause proceedings, recon.lderatlon; ALAB~315;
(NRCI-7G/2, pp'lOI':U2)'
'" ,. _ "
,
, ,. "",
.'.
modlflcatlons'otlaanctlO"s ror North Anna ma!erlal:tali~ ~~ai~me~t;' "
ALAB-324, A, (NRCI-76/4, pp 347-403) ,
CONSPIRACY' >.
'.;..
,~"
.:'"j "
" -If ~ ••••
derlnltlon In rela~lb~ ~o antitrust I~~s; L~P-76-0ri5,'B, (NRCI~76/2,-pp'
127-34) " - ',. , ,. : , , ' ,
" , . -', 0
' ,
' , '
, ,
CONSTRUCTION PERMITS
'. ',- ' ,
~
. .,. ," :' " ,."" "' ;". ','
artlnatlon'ot authorization tor WPPSS'Unlt'I;'ALAB-309~'CNRCI;'76/1, pp.'~:.,
31-2)
.att! r..atlon 'ot "Inltlal dec! s/ons tor Byron 1 and 2 'and, Bra Id;"ood 'I.' and '2;
ALAB-312, (NRCI-75/2, FP 91-3)
. • "",
arflrMatlon ot'South Texas'I'and'2 authorlzatlon;'ALAB-306,'CNRCI;'76/1, PP'
14-16 )
authorization ror Clinton 1 and 2; LBP-76-006, (NRCI-76/2, pp,135-55) I,' .",
,

"

A;

'I,

"

6

f'.

compliance with st.t~ v~ ag~ncv requlre~ents,·Co.ml •• lon Jurisdiction; -:,:\"".

ALAB-308, D, (NRCI-76/1, P 30)

"o~:~~;~~~~:~s (:~g~~~~~;:e P~0;2;~;~~

,

tuel

'

s~orage' poot I jce~sl no;.:' _'

"

..

,

Initial declalon authorization In un~ont~sted!proce'alng tii ~alo ~erd.;~·' ~
LBP-76-021, (NRCI-7G/5, pp 662-705)
,
issuance authorized tor Seabrook 1 and 2; LBP"-76;'026, (!lRCI-76/6j' pp
~. "
857-949)
"""
;,.')
Issuance. for,Calloway 1 and 2; LBP-76-015, A, (NRCI-?6/4, PP 445-84)
validity of prevlou.ll/ I.sued, Inappropriateness ot considerations during
spent tuel atorage pool licensing; LBP-76-024, (HRCI-76/S, pp 725-38)
CONSTRUCTION PERMITS, APPLICATIONS
. "",
'
Intormatlon o.lulon fro.'·orlglnal;· ALAB-324;'C, '(HRCI-76/4; 'pp"358-60)' ':
.aterlal tal •• state.ent liability scope; ALAB-324"D, (NRCI-7G/4, 'pp 362-4)
CONSTRUCTION PERI1ITS, PROCEEDINGS,
'
,
",
'
a.ended LVA authorlzed'for'Perrl/, r.actor'rou';dat[on'm~i;'LB~-76-01'; . i·
(HRCI-76/5, pp 621-6)
.'
•'"
appealabilltl/ ot ASLB"rullngs on pre:LVA eetlvltl/l·l\i.AB!331,"'B,"(NRCr;'76/6,
J
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P 774)
ASLB Jurisdiction over orralte preparation prior to LWA; ALAB-321, A,
(NRCI-76/4, pp 293-330)
chalr .. n change during ,evidentiary proceedings denied as reason tor
.Istrlal; LBP-76-004, A, (NRCI-76/2, pp 123-26) . ,
construction activities allowable prior to LWA Issuance; LBP-76-019,
(NRCI-76/5, pp 652-4)
'" ,
contentions adalsslbility deter.lnatlons tor Clinch River Sreede~; .'
LSP-76-014, A, (NRCI-7E/4, pp 430-44)
. '
dlracted certltlcatlon denied ror pre-hearing conrerence order. and
Intervention aatters; ALAS-330, A, (NRCI-76i5, pp 613-20)
exclualon area and population density compliance considerations; ALAS-335"
C, (NRCI-76/6, pp 833-4)
expert witnesses' demeanor and quallrlcatlona; LBP-76-004, C, (NRCI-76/2, pp
123-26)
.,
,
' ,
grandrather claus. applicability; ALAB-323, C, (NRCI-76/4, pp 337-43)
Interlocutory nature or ASLS ruling. on blrurcated hearlngl; ALAS-329,
(NRCI-76/5, pp 607-12)"
.
Intervenor derault In Pllgrla proceedings; LSP-76-007, A, (NRCI-76/2, pp,
156-8)
Intervention conslderatlcn. tor Douglas Point; LSP-76-009, (NRCI-76/3,.pp
205-08)
Intervention contentions scope tor Clinch River; ALAS-326,.A, (NRCI:76i4, pp
406-07)
Intervention Itandlng ot utility custo.er, certltled to Co •• lsalon;
ALAB-333, (NRCI-76/6, ~p 804-08)
Joint evidentiary hearings with Itates; LBP-76-013, (NRCI-76/4"pp 425-29)
LVA tlndlngs ror Hartsville; LSP-76-016, A, (NRCI-76/4, pp 4e5-562)
,
pre-LWA railroad spur construction denial atrlrmatlon considerations; .
ALAB-331, A, (NRCI-76/6, pp 771-84)
,
procedural-violations (ex parte co •• unlcatlons) appeal dll.l.sed tor North·
Coast conterence call; ALAS-313, A, (NRCI-76/2, pp 94-7)
,
remand or protective order ror disclosure ot tuel supply contract; ALAB-327, .
A, (NRCI-76/4,.pp 408-19)
scope ot ASLS delegated jurlsdlctlon;'ALAB-316, A, (NRCI-76/3,.PP 167-74)
scope ot Intormatlon required on appllcant's tlnanclal qualltlcatlons;
LBP-76-015, B, (NRCI-7E/4, pp 460-74)
.'
show-cause proceeding tor North Anna, modltlcatlon ot'materlal talle
statement eanctlon.; ALAB-324, At (NRCI-16/4, pp 347-403)
St. Lucie LWA undisturbed during appellate remand tor alternative-lite
considerations; ALAS-335, A, (NRCI-76/6, pp 830-46)
,
standing and Interest.·requilite tor Intervention; ALAB~322~ (NRCI-76/4, pp
328-30 )
atea. generator tUbe Integrity resolve lett.tor operating stage; ALAS-306, "
(NRCI-76/!, pp'14-16)
technical Issues dlscuss.d·ln Seabrook licensing; lBP-76-026. (NRCI-76i6; .PP,
857-949 )
CONTENTIONS '
admissibility where mixed queltlons ot law and tact e~lst; LBP~76-014,.B,
(NRCI-76/4, pp 431-2)
legal re.olve prior to evidentiary hearing denied; LBP-76-014, B,
(NRCI-76,4. pp'431-2)
requirement. tor Intervention; LBP-16-010, B, (NRCI~76/3, PP 209~22)
CONTRACTS
dlsclo.ure ot'proprletary nuclear tuel supply, Interlm,stay; ALAB-307,
(NRCI-76/1,' pp 17-19)
CRITERIA
,
Coeelsslon guidelines tor co •• on detense and security d~ter.ln~tlons In '
Cae 111 ty export 11 cenolng; CLl-76-009, B, (NRCI-76/6, pp 739-70) . .
.
CROSS EXAMINATION
hypothetlcal,que.tlon. limited to tact. lupported by evldence;,ALAB-334, C,
(NRCI-76/6, pp 816-17)..
.
,
DAVIS-BESSE NUCLEAR POWER STATION, Unit 1
.
. " "
Com.lsslon authority to I.sue operating license prlor.to antitrust review
completion; LBP-76-002, (NRCI-76/1, PP 39-43)
.. ,
,
operating license, antitrust hearing must be coapleted prior to I •• uance;
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ALAB-323, A, (NRCI-7E/4, pp 331-4E)
DAVIS-BESSE NUCLEAR POWER STATION, Units 1, 2, and 3
antitrust hearings, receipt ot evidence dispute: ALAB-314, A, (NRCI-76/2, pp
98-100 )
anti trust proceed I ng, er 1.. 1nal conspl racy Ia .. procedures den led; LBP-7'6-005.
A, (NRCI-76/2, pp 127-34)
antltru.t review. attorney dlsqualltlcatlon remanded tor evidentiary
hearing; ALAB-332, A. (NRCI-7E/6, pp 785-803)
,
antitrust revle ... attorney suspension tor conflict ot Interest: LBP-7E-011,
A. (NRCI-76/3. pp 223-76)
antrltrust proceedings, CID docu.ents admissibility: LDP-76-008. A.
(NRCI-76/3. pp 159-204)
DECISION, ,INITIAL
appeal period adJusted to comply .. Ith amended 10 crR 2.762; ALAB-310,
, (NRCI-76/1, pp 33-5)
definition under 10 crR 2.762(a); ALAD-331, B. (NRCI-76/6. p 774)
tor.at deficiency remand; ALAB-305. A. (NRCI-76/1. pp 8-13)'
tor.at requirements tor transcript Citations: LBP-76-003. B. (NRCI-76/1, pp
44-72)
~
DECISION, PARTIAL INITIAL ,r
Interpratlve Inclusion 01 pre-LWA activity denial: ALAB-331. B. (NRCI-76/6.
P 774)

.

DECLARATORY RELlEr
appellate .tatus of ASLB,deter.lnatlon: ALAB-321. C. (NRCI-76/4, pp 298-304.
316-22 )
.
"
•
DECOMMISSIONING
Impact 01 Seabrook lacility ,on recreational, historical, economic and
aa.thatlc potential 01 region: LBP-76-026, (NRCI-76/6, pp 857-949)
DErINITIONS
Initial decision .tatus of pre-LWA activity rulings; ALAB-331, D,
(NRCI-76/6, P 774)
DEPARTMENT OF' JUSTICE ' '
:.
Civil Inve.tlgatlve'Demand document. admissibility In'NRC proceedings:'
LBP-76-008, D, (NRCI-76/3, pp 159-204)
"
DIABLO CANYON NUCLEAR POWER PLANT, Units 1 and 2
operating license, .aterlals llcen.e grant appeal authority delegated to
ASLAB: CLI-76-001, A, (NRCI-76/2, pp 73-5)
operating license, stay at nuclear tuel shlpllents to tacility denied pending
oral arguments; ALAB-320,' (NRCI-76/3, pp 196-7)
,J,
operating license, unspent nuclear .aterlals license prior to operating
authorization affirmed; ALAB-334, A, (NRCI-76/6. pp 809-29)
DISCOVERY
. .
appellate review policy tor Interlocutory rulings on proprietary
Information: ALAD-327, B, (NRCI-76/4, P 4(3)
applicability to dl.quallflcatlon hearing for attorney or law fir.:
ALAB-332, r, (NRCI-76/f, pp 800-02)
ASLB discretion tor limitation, security plans: ALAB-334, D, (NRCI-76/6, pp
815-16) .
.' .
.'- '
,
criteria for obtaining protective order for proprietary Intor.atlon:
ALAB-327, D, (NRCI-76/4, pp 413-15)
•
directed certification denied tor Interlocutory rulings; ALAB-31B, A,:'
(NRCI-76/3, pp 186-7), ,
I
disclosure at proprietary contracts, Interl~ stay ot Wall Creek: ALAB-307,
(NRCl-76/1, pp 17-19)
"
document production request atter ter.lnatlon date; LBP-76-008, C,
CNRCI-76/3, pp 199-204)
tlnallty ot order against non-party: ALAB-311, B, (NRCI-76/2, pp 87-8)
non-party rights In Id.lnlstratlve'proceedlngs; ALAB-311, C, (NRCI 76/2, pp
88-90)

nuclear (uel supply contract·term., appellate review of ASLB order;
ALAB-311, A, (NRCI-76/2, pp 85-90)
private party Inrormatlon excluded trom Co •• lsslon jurisdiction: ALAB-327,
C, (NRCl-76/4, pp 413-19)'
.
'
remand of protective order denial for fuel supply contract: ALAB-327, A,
CNRCI-76/4, pp 408-19)
rules at practice for certification at Interlocutory rulings; ALAB-318, B,
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.\
(NRCI-76/3, pp 186-7)
DISQUALIFICATION
appellate 'abtus of attorney suspension by ASLB; LBP-76-0ll, B, (NRCI-76/3,
PP 226-7)
applicant and ,ataff 'attorneys for alleged violation of eX parte ',"
co •• unlcatlons rule; ALAB-313, A, (NRCI-76/2i ~p 94-7),
'
attorney .t.conduct 'In Perry and ,Davls-B ••• e ,remanded·tor.hearlng; ALAB-332,
ft, (NRCI-76/6, pp 785-803)
,
•
-,,'
,
evidence admissibility In proc.edlnga,for;·LBP-76-011, E, (NRCI-76/3, PP'
228-9)
ground. for confllct-of-Intere.t, tor 'attorney; LBP-76-011, F, (NRCI-76/3,
pp 229-32)
, ,;
;law tire auspenalon for confllct-of-Intereat In antltruat proceeding for' . :
Davla-Be.s. and 'Perry; LBP-76-011, A, (NRCI-76/3,'PP 223-76),,
rul.s of practice tor participation rlg~ts, burden at proot and 'discovery
tor attorney or ltiw Clrm; ALAB-332, F, (NRCI-76/6, PP 800-02)
"
rules of practice, 'attorney dl.closure of specific confidences not necessary
• tor dl.quallflcatlon: ALAB-332, B, (NRCI-76/6, 'pp 79Z-4).
L'
atandards for alleging misconduct related to Intor.atlon dlaclosure at·
, I,
tor.er cllenta; ALAB-332, E, (NRCI-76/6, pp 797-9);-:
,-'
DOCUMENTS " "
'1
, :
" _
"
, ,
admlaslbility of Civil Inv.stlgatlve De.and docueenta obtained tor,antltrust
review by Departeent ot Juatlce; LBP-76-008, B, (NRCI-76/3, pp'199-204)
,DOUGLAS POINT NUCLEAR GENERATING ,STATION; ,Un I ts 1 and 2"
'::'
,
,
construction perelt, Intervention conslderatlona; LBP-76-009, (NRCI-76/3, pp

Z05-08)

construction perelt, Joint evidentiary ~earlngs:notlced wlt~ State of
Maryla"d; LBP-76-013,' (NRCI-76/4, pp 425-29)
,
",:
c I'
EARTHQUAKES
"1 I
aellllic d .. lgn criteria tor ,Seabrook; LBP-76-026,- (NRCI-76/6, 'pp 857-949)
EFFLUENTS, RADIOACTIVE
,
<
control at Peac~ Bottom, I.ple.entatlon of court-ordered remand'tor
coat-benet It . atudy; ,CLI-76-003, (NRCt-76/2, pp 82-3)' .1' •
Nepa and alte .ultability tlndlngs tor Cherokee: 'LBP-76-018, ,(NRCI-76/S, pp
627-51)
"
,0' ,'","
",", -"
residual rr.ks troe'plutonlue,exposure atter regulations compliance: "
UP-76-0U, II, (NRCI-7E/4, pp "30-""> ", ' ' i " ,
-J
"
EFFLUENTS, ,THERMAL,
.. " t.
-",
;,
",'..
" /
.. ,.
Nepa and alte suitabillty'tlndlngs,for Cherokee; LBP-76-018, (NRCI-76/5, pp
627-51) - . . .

ELECTRICITY

j

.;,

.. ' (.

.:'

,\,'

-I.','

I 1.'

•

~

•

-'"'')

,t'

I

.. Il;.

..

f-"

('I

J

"r'

J.

....

II',

•

.

f--.

alternative considerations tor Seabrook facility: LBP-76-026, (NRCI-76/6, pp
857-949) "
,'"
',I .
,
need for Hartsville, conservation ettorts end alternative 'paver sources:
LBP-76-016. A, '(NRCI·7E/4, pp 48S-562) "c ,1',1 .. ' .:, ' " ,
'
need for power considerations for Seabrook: LBP-7S-026; (NRCI-76/6, 'pp .
l

857 .. 949)

.,.

j

•

. ' ..

I

,'""! ,

"

I

~

"

, •• :

;.

1

I" • • l

':.'

J

",

I,

need tor, Interagency Jurladlctlon: LBP-76-016, B, (NRCI-76/4, pp'493-4)
power ,needs In:llght'of net energy 'gain or los.'from nuclear reactors: '
LBP-76-02", (NRCI-76/5, pp 72S-38), I ..' " , " , ' \ " " , ;,' : ,." •
I
EIIERGENCY CORE COOLING SYSTEII ' :, -, ,- ",' ",' , '/'"
, ,,,'
-,
dealgn .odltlcatlons tor Beaver Valley operating license; LBP-76-023, "
, '(NRCI-76/5, pp '711-2")', "
" d , , ' : ' I~I
,")"
L,
""
EMERGENCY CORE COOLING SYSTEMS
,I
" ' ; f\ ','
acceptability of .otor-operated valves:tor'Beaver,Valley; LBP-76-003, II,'
eNRCI-76/1, pp 44-72)
,
.":
EMERGENCY CORE ,COOLI NG 'SYSTEIIS, ACCEPTANCE CRITERIA· ,'1 ,"
,-,
.. Ii
" plant-Ute' exe.ptlon for BI g :Rock: CLI-76-008, (NRCI-76/S, 'pp 598-606) ,,E"ERGENCY PLANS
evacuation plans 'tor Seabrook.beach area; LBP-76-026, (NRCI-76/6, pp
857-949)
\" " ,
'-', .. "
','"
ENERGY ,CONSERVATION, "'.
I'
,',' ' , ' J \
"
','
" . \':
,.1 . .
"
etfect. on need for Hartaville Plant: LBP-76-016;'A~ (NRCI-76/", pp 485-562)
ENERGY GAIN

I

r.

.

~
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,

'!)

I

r •r

•

r"

•

I

'

~

Inapproprlatene •• a. apent tuel .torage pool Ilcen.lng Issue: ,L8P-76-02",
(NRCI-76/5,- pp ,725-38), ." ".
Ie,
' . . ~ ; , ' , • ' " ..
j
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"
ENERGY POLICY'
l ~, .'
Inapproprlat.n ••• 'a. spent fuel 'storage pool II~enllni II~~~; LB~-76-024,
(NReI-76/5, pp 725-38)
ENVIRONMENTAL CONSIDERATIONS",
",,' I
alternatlv • • Ite requlrewento for LWA; ALAB-335, D, (NRCI-76/6; pp 842-6)
ASLB Jurisdiction doe. not allow .. view of rWPCA pe .... to; LBP-76-027, "
(NRCI-76/6,l'p'950-2)
"
"
I,
' , " ,
chlorine blowdown liMitation. for Cherokee; LBP-76-018, (NRCI-76/5, pp
627-51)
,
COMMlollon respon.lbilitiel In ab.ence of Intervenor; ALAB-331, E, I
(NRCI-76/6, P 777)' -'
'
I . . '"
I
I
,,',
"
.'.'
co.t-beneflt analYllo Include. potential costs ot lateguards, tuel 'cycle and
tran'portatlon cyc Ie; LBP-76-014, D, (NRCI-76/4, pp 433-42) , I
' ,
co.t-benetlt analYIII, 'scope at IntorMation required on reactor tuel .upplll
contract; LBP-76-015, B, (NRCI-76/4, pp '460-74)"
, ",
.
cOlt-benetlt balance for nuclear tacilitles;' ALAB-321,' r, (NRCI-76/4,_p

, 304-13)

. ) '.-,

~
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; t I'

.

-,

..

...

,

, ~

I

,

J

J J

cost-benetlt Itudy for radioactive ettluent control ot Peach Bottom; ;.
CLI-76-003, (NRCI-76/2, pp 82-3):
'
',' " .
dls'entlng opinion tor Seabrook, tlndlng tor alternate .Ite; LBP-76-026~
(NRCI-76/6, pp 857-949) , ,
p',
extent or applicant control of exclu.lon ~r~a •.t LWA ,.tage; LBP-:76-018',.
(NRCI-76/S, 'pp 627-51). ,
"",
tederal action detlned as used In NEPA; LBP-76-014, D, (NRCI-76/4, pp
433-42)'
'
..;
. " ....
tederal licensing agency responsibilities un'der NEPA; LBP-76-014, D, •
(NRCI-76/4, pp 4~3-42)
,"
,
."
tlndlng. and conclu.lon tor Seabrook; LBP-76-026, (NRCI-76/6, pp 857-949)
Independent Inqulrll by a tederal agencll; LBP-76-014, D; (NRCI-76/4; ~p
433-42)
,
'
need tor

po~er.

pover and'slte alternatives,

vate~ ~ualltv.

soc'oecono~'c

Impacts, and trans.lsslon line routing tor Hartsville; LBP-76-016, A,
(NRCI-76/4, PP 485-562)
.
'
, '.
"
' , ' " <
NEPA policy weight 'In regulation Interpretatlons;- ALAB-321, H, (NRCI-76/4,
pp 313-32~)
.
NEPA relation to export Ilcen.lng hearlngl Intervention; CLI-76-006, 'D,
(NRCI-76/5, pp 584-5)
NRC agency re'ponslbilitiel under NEPA'when other governMent agencies
Involved In licensing; LBP-76-016,' B, (NRCI-76/4, pp 493-4)
,
NRC authority to .. Itlgate en'vlronllental Impact; LBP-76-016, B, (NRCI-76/4,
pp 493-4)
"" . '
,
'"
NRC NEPA responsibilities 'for other government agency applicants;'
' ..
LBP-76-016, C, (NRCI-76/4; ~p 494-5)
.
,"
pre-LWA activity extent allowable; ALAB-331, D, (NRCI-76/6, pp 778-84) I
proximity ,to other nucle~r facilities, admlsllbility as Ilsue In Clinch
River licensing; LDP-76-014, A, (NRCI-76/4, pp 430-44)
, . '
,,:
redres.abilltll concept In 10 crR 50.10(c); ALAD-331, D, (NRCI-76/6, pp -,
778-84 )"
•:
"',,
'i
' •
,
" '
•
•
'
'
•
relatfons bet .. een opthlU. alternaUve .ub-.ystell and 'total 'taclHty .yste .. ;
ALAD-321, G, (NRCI-76/., pp 313-327)
I
r ... and proceedings ethct On LWA .tatus; ALAD-335,- Df (NRCI-76/6; pp 8.2-6)
requlre~ents tor tuel recovery plant expan.lon; LBP-76-022, A, (NRCI-76/5, '
pp 706-10) "
. I
"
I
•
"
..
,
.cope of NRC NEPA re.ponslbllitles: ALAD-321,' r, '(NReI-76/,,; pp 30"-13)
scope of NRC NEPA .e.ponllbilitle.; ALAD-321, E, (NRCI-76/4, pp 30.-13)
soclo-economlc I .. pact, 'Interagency jurl.dlctlon; 'LBP-76-016, B, (NRCI-76/4,
pp 493-4)
tran •• lsslon line clearance 11 .. ltatlon fo. North Anna 1 and 2; ~BP-76-001';'
(NRCI-76t1, pp 37-8)
, "
tran •• lsslon line .outing, Interagency jU'lsdlctll~n~ L,DP-7,6.-0U~, D,
t,,,
(NRCI-'76/4, pp '493-4)"
,
.. ater quality, ASL8 v. state requlre .. ents; 'LBP-76-01S,- (NRCI-76/S, pp
627-51 )
.' : l
ENVIRONMENTAL I"PACT STATE~ENT
, "
con.lderatlon. appropriate tor ,;pent fuel 'storage' pool licensing; !
LBP-76-0Z4, (NRCI-76/5, PP 725-38)
. I
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tlmellne.s, edequacv, and valldltv ruled as court-related Issues not
approprlat. tor NRC torum; LDP-76~014, A, (NRCI-76/4, pp 4~0-44)
ENVIRONMENTAL PROTECTION AGENCY
prellmlnarv water qualIty determInatIons vIabilIty pending EPA adJudlcatorv
hearings r.attlrmed; LDP-76-027, (NRCI-76/6, pp 950-2)
ENVIRONMENTAL 'STATEMENT
requlr.m.nts tor public hearIng. InitiatIon; LDP-76-022, D, (NRCI-76/5, pp
706-10 )
EVIDENCE
•• e also Wltne.se.
admIssIbIlIty tor specIal dlsqualltlcatlon proc.edlngs; LDP-76-011, E,
(NRCI-76/~, pp 228-9)
admIssIbilIty ot CIvil Inve.tlgatlve Demand documents obtained tor antltru.t
r.vlew by~.part.ent of Justlc.; LDP-76-008, D, (NRCI-76/3, pp 199-204)
proc.dural rulIng. on admls.lbllltv and rec.lpt, directed c.rtltlcatlon ,
polIcy; ALAD-314, D, (NRCI-76/2, pp 98-(00)
receipt Ilmlt.tlon. rulIng. held Interlocutorv; ALAD-314, A, (NRCI-76/2, pp
98-(00)
"
,
supportive tact. nec •••• ry tor hypothetlc.l-que.tlon cross examination;
IILAB-334, C, (NRCI-76/E, pp 816-17), ,
w.lght ot r.gulatory statf's sub.ls.lon.; ALAD-304, C, (NRCI-76/1, pp 1-7)
EX PARTE COMMUNICATIONS"
,
'
ASLD and Statt obligations to assure all-party representation; ALAD-334, D,
(NRCI-76/6, pp BI4~15)
"
telephone conrerence calls guld.llne.; ALAB-313, D, (NRCI-76/2, pp 94-7)
violations all.ged tor conter.nce t.lephone call. InvolVing le.s than all
parties; ALAD-313, A, (NRCI-76/2, pp 94-7)
EXCEPTIONS_
_
appellate policy tor brlerlng by category; ALAD-335, D, (NRCI-76/6, pp B32)
EXCLUSION AREA
control requIrements ror nor.al and accIdent condition.; ALAD-30B, D,
(NRCI-76/l, pp 20-30)
.
extent ot applicant control at LWA stage; LDP-76-01B, (NRCI-76/5, pp 627-51)
low-papulation-zone size v. engIneered sateguard.; ALAD-335, C, (NRCI-76/6,
pp B33-4)
.Inillum alze Is not pre.crlbed by regulatIons; ALAD-308, E, (NRCI-76/1, p,
27, tn. 7)
,
",odlfled propo .. 1 tor San Onorre 2 and 3, .re .. and hearing' directed Cor tidal
beach area control; ALAB-30B, A, (NRCI-76/1, pp 20-30)
total control exceptions; ALAD-30B, D, (NRCI-76/1, pp 20-30)
EXPORT LICENSE PROCEEDINGS
pending specltlc rules tormulatlon tl.ellne •• guideline. tor InterventIon
petitions; CLI-76-006, E, (NRCI-76/5, pp 578-80)
EXPORT LICENSES
,
,
XR-99, nuclear stea. supply syst •• lor SpaIn's ASCO II authorIzed;
CLI-76-009, A, (NRCI-7E/6, pp 739-70)
EXPORT LICENSING PROCESS
guIdelInes tor cOllmon delense and securltv deter.lnatlon.; CLI-76-009, D,
, (NRCI-76/6, ,pp 739-70)
f'ACILITY
see specIfIc facilitle.
f'INANCIAL QUALIf'ICATIONS
scope ot Intor.atlon required on applIcant. reactor luel supply contr~ct;
LDP-76-015, D, (NRCI-76/4, pp 460-74)
f'REEDOM Of' INFORMATION ACT ,
,relation to organization's Intervention right.; CLI-76-006, D, (NRCI-76/5,
pp 56B-80)
FUEL
",
see Reactor f'uels
GOOD CAUSE
,
untl.ely document productIon reque.t thought to turnlsh ~Ire~t s~pport to
I •• ue. In controver.y; LDP-76-008, C, (NRCI-76/3, pp 199-20~)
GOVERNMENT AGENCIES
.e • • peclClc agencle.
Interaction wIth NRC lor NEPA revIew; LBP-76-016, C, (NRCI-7E/4, pp 494-5)
GOVERNMENT POLICY
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con.lderatlons In regulation Interpretations; ALAS-321, H, (NRCI-76/4, pp ,
313-327).
.
GREEN COUNTY NUCLEAR POWER PLANT
antitrust aspects, Intervention denied; LBP-76-020, (NRCI-76/5,.pp 657-61)
HARTSVILLE NUCLEAR PLANT, Units lA, IB, 2A and 28
.,
'
construction permit, :NEPA and .Ite.sultablilty tlndlngs tor LWA; LBP-76-016,
A, (NRCI-76/~, pp ~85-562)
,
",
HEALTH AND SAFETY
' .
.,'.
'
ettect. In foreign countries resulting trom export llcen.lng outsld.
Co •• lsslon JurisdIction; CLI-76-006, C, (NRCI-76/5, pp 580-4)
HEARINGS
.ee al.o Con.tructlon Perelt., Proceedings
s.e al.o Licensing Proceedings
,
see al.o Operating LIcenses, ProceedIngs
attorney demand rights where charged wIth ml.conduct under 10 erR 2.713(c);
ALAB-332, F, (NRCl-76/6, pp 800-02)
combination construction and,antltrust hearings must be'.cheduled bV
Co •• lsslon; ALAB-316, D, (NRCI-76/3, pp 173-4)
,
Co.mlsslon dl.cretlon allows hearing to be ordered ,In' absence of,proper
request: CLI-76-006. F, (NRCI-76/5. p. 580)
dalay potential Impact on special nuclear materials export p~oceedlngs'
echedul.; CLI-76-005. (NRCI-76/3. pp 161-5) ,
.'
remand for attorney misconduct disqualification; ALAB-332, A, (NRCI-76/6; pp
785-803)
:
" .
I,.
rIghts tor Initiation, NRC statt responsibilIties; LBP-76-022, B. , .
(NRCI-76/5, pp 706-10)
schedule .odltlcatlon for appeal perIod after Inltlai'declslon Issuance;
ALAB-310. (NRCI-76/1. FP 33-5)
HEARINGS, NOTICE
JoInt evIdentIary hearIng • • cheduled wIth Maryland for Douglas Point
construction; LBP-76-013, (NRCI-76/4, pp 425-29)
HEARINGS, REGULATION
ASLAB policy tor reviewing Interlocutory rulings; ALAB-314, B, (NRCI-76/2;
. pp 98-100)
.
HYDROGEN RECOMBINERS
.
sel.Mlc de.lgn calculations review lor Beaver Valley; LBP~76-023,
(NRCI-76/5, pp 711-24)'
INDIA
. , '
health-end-satety etfectl trom export licensing outllde CommissIon
jurlodlctlon: CLI-76-006, C, (NRCI-76/5, pp 580-4)
.
I_pact at uranium export license delay, blturcatlon 01 proceedings denied;
CLI-76-005, (NRCI-76/3, pp 161-5)
.
'
reactor.export licensIng proceedings. status for Tarapur; CLI-76-004,
(NRCI-76/J, pp 159-60)
.
.
.peclal nuclear materlall,export license lor Tarapur, legillatlve hearIng.
ordered, Intervention denied; CLI-76-006, A, (NRCI-76/5, pp 563-93)
INDIAN POINT, Units '1, 2, and 3
'.
.
operatIng license proceeding, lels.lc Issues' InterventIon •• tters;
ALAB-304, At (NRCI-76/1, pp 1 - 7 ) '
....,
operating license otay lor Unit 3 pending lelsmlc Ilsue resolve'denled;
.ALAB-319, 'A, (NRCI-76/3, pp 188-95)
.
INFORKATJDN
.• ,
dl.closure by attorney'lro. lor.er client; ALAB-332, E,.(NRCI-76/6, pp
797-9)
INITIAL DECISION
r'
.e. Decl.lon, Initial
INTERLOCUTORY APPEALS
.ee Appeal., Interlocutory
INTERVENORS
. .
,
burden 01 proof In Ihow cause proceeding.; ALAB-315, D, CNRCI-76/2,' pp
110-112)'
'. ' .
'
cros.-exaMlnatlon right. on hypothetical que.tlons; ALAB-334, C,' (NRCI-76/6,
pp 816-17)
default declared tor non-partiCipation In Pilgrim proceedings; LBP-76-007, ,
A, (NRCI-76/2, pp 156-8)
participation responsibilities, delault declared; LBP-76-007, B, (NRCI-76/2,
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pp '15S-8 ) ':
,r
• '.
" ' ',': ':
participation right. tor all telephone conter.nc. call. Involving .0me,ASLB
.e.bers and attorney.; ALAB-313. A. (NRCI-7S/2i'pp 94-7) .
particularlzed'lnhre.t nec.ssary'Cor Intervention, .tandlng; .ALAB-328, ,B. I, ,'"
(NRCl-76/~. pp 420-24)
" ,' •.
part~ participation rlghi. 'In~.vldentlary·re.and'proceedlng.;,ALAB-335;:E,
(NRCI-76/S, p 841)
party right. to repre.entatlon at telephone conter.ncea; ALAB-334"B,
"."
(NRCI-7S/Ii. pp 814-15)"
'. , •
'.' f",
.',
INTERVENTION
' ",
': ,
absence do •• not attect Comllls.lon NEPA respon.lblll~lea during IIcen.lng
"",
revle .. ; ALAB-JJ1, E. (NRCI-76/6, p'777)
,n,
r
adml •• lbility at contention., .cope at ASLB revle~: LBP-7S-014. B,
(NRCI-71i/4, pp 431-2)
, .
'..
•1 ,
, '.
atflrllatlon at grant and denial tor "aterlal. llcen.e. proceedlng:·ALAB-J28,
A, (NRCI-71i/4, PP 420-24)
"
.
, " '
certltlcatlon policy tor conold.ratlon ot ad.ltted cont.ntlona;.ALAB-32S, B,
(NRCI-76/4, pp 40S-07)'
'
,..
.
.. ,
.'
,contention. requlre .. ents: LBP-76-010, B, (NRCI-76/3,' PP 209-22) " " " ,.~,
criteria tor contention. qu •• tlonlng valldlty'of COII.llllon rule.; : ! ',r"
LBP-76-009. (NRCI-76/3; PP 205-08)
.
, .. , • ,
crlt.rla tor,obtalnlng adjudicatory party .tatus;·LBP-76-012. B. (NRCI-76/3.
pp' 277-91) ,
......'
, ':
denlal,ot untillely petition tor Indian Point I, 2, and 3 .elallic laaue.;
ALAB-304, A. (NRCI-7S/1, pp' t~7) '.
,":
. ,'I: "
,I , ..
d.nled tor Tarapur special nuclear 8aterlal. export llcen.e; CLI-76-006, A.
(NRCI-76/5, pp 563-93)'""
",
"
,
directed c.rtltlcatlon d.nl.d tor Clinch River contention.; ALAB-32S~ A~
(NRCI-76/", pp "06-07)
, ,
docu.ent. Incorporated by reterence in their entirety; LBP-76-010, C.
(NRCI-7S/3, pp 209-22)
,c'
.,',
"; ,
NEPA relation to export Ilcenaing hearing.; CLI-7S-006, D. (NRCI-7S/5. pp •
584'-5)
, : , '
" ''
'., '"
operating Ilcen.e petition con.lderatlon.; ALAS-305. C, (NRCI-7S/1. pp 8-13)
organization'. right. In relation to Freedol! or Intormatlon Act; CLI-71i-006.
B, (NRCI-76/5, pp 568-80)"
,
petition tl •• lln •••• pending development of .pecltlc,rule. and regulation.;
CLI-7S-00S, E, (NRCI-76/S. pp 578-80)
regulatory .tatt'. po.ltlon 'In IIcen.lng proceeding.; ALAB-304,"C,
.... ,
(NRCI-7S/1, pp 1-7)
' . ',"
•. ' , •
requirements tor Initiation of public hearing. on Ilcen.e application;
LBP-76-022, B, (NRCI-7E/5. pp 70S-10)
" ',',
,
rule. at practice tor Intervention .tandlng; ALAB-328, B, (NRCI-76/4, pp
420-2"),
'
( " , ,
rule. of, practice, COII.lsslon pollc~ tor 'reliance on IJudlc 101 precedents;.,
CLI-7S-006, B. (NRCI-Je/5, pp 5S8-80)
, .. ,
.. abotage end discovery con.lderatlon. limited by ASLB;'ALAB-33". D",
(NRCI-76/6, pp"815-I6) . ..
..
scope at Isoues ASLB delegeted authority cover.; ALAB-316, C, (NRCI-7S/3, pp
170-4)'
,
., ,-,.
"
, , ." _
, :" ,.specltlclty and particularity required for'antltru.t'petltlon.; LBP-76-020,
(NRCI-7S/S, pp 657-61)
"
standing and Interests requlslte'tor con.tructlon'permlt proceeding.;,
""
ALAB-322. (NRCI-7S/", FP 328-30)
standing tor Intervention of utilltl/ cu.tomer; ALAB-333. (NRCI-76/S; pp '-",
804-08)
" '. ' , , ' ;
stendlng tor ZI.mer operating license proceeding, cause rellanded;'ALAB-305, "
A, (NRCI-76/t, pp 8-13)
, ", ;-",' ,;.
standing. tactual que.tlon. COII.on to t .. o proceeding.; ALAB-304, B, '
(NRCI-76/1, pp 1-7)
•,-, ,'r, , , .. " '
untillelw petition con.lderatlon. tor antitrust hearing.; LBP-76-025,
, (NRCI-7S/6, pp 847-56)
"-' " ' "
", '" ,},' i. ' " , -,
ISSUES
,
,
,
; -delineation for .. pent ruel .tor'age tacllitl/ licenSing;' LBP-71i-024, •
• (NRCl-76/5, pp 725-38),
,
.' ,.',,,'
delineation ot admla.lble' contention. tor Clinch River Breeder; LBP-7S-014,
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A, (NRCI-76/4, pp 430-44)
,
Interlocutory statu. ot ASLB adml.slon or denial ~or con.tructlon permit
proceeding" directed certltlcatlon: ALAB-330, B, (NRCI-76/5, pp 613-20)
JAMESPORT NUCLEAR POWER STATION, Unl ts 1 and ,2
, ..
con.tructlon permit, directed certltlcatlon ot Interlocutory discovery
.
rulings denied: ALAB-318;. A, (NRCI-76/3, pp 186-7)
.,
JUJIISDICTION
."
see Atomic Satety and Licensing Appeal Board, Jurisdiction.
see Atomic Satety and Licensing Board, Jurisdiction
see Nuclear Regulatory Co.mlsslon, Jurisdiction
LICENSE TO OPERATE
I
•• e Operating Licenses
LICENSEE' •• e Applicant
LICENSING ,BOARD
J
see Atomic Satety .nd Licensing Board
LICENSING PROCEDURE
s.e also Rul.s ot 'Practice,· .. - _: • ,
.
directed certltlcatlon polley tor Interlocutory ASLB rulings; ALAB-314, B,
(NRCI-76/2, pp S8-100)
.
'scope ot NRC NEPA responsibilities; ALAB-321, F, (NRCI-76/4, pp 304-13)
scope ot NRC NEPA responsibilities; ALAB-321,.E, (NRCI-76/4, ,pp 304-13)
LICENSING PROCEEDINGS'.
I
•
• ee also Construction Permits, Proceedings
••• also Hearings}
•
se. also Operating Llcen.es, Proceedings

f

appllcatlonl susceptible to prellcenslng antitrust review: ,ALAB-316, B,
(NRCI-76/3, PP 168-70)
ASLB Jurisdiction over attorney. practicing In NRC toru~: LBP-76-011, C,
(NRCI-76/3, pp 227-8)
I '
export ot special nUClear material, Commission discretion to order hearing
In absence or proper request; CLI-76-006, F, (NRCI-76/5, p. 580)
,Intervenor detault by lack at participation; LBP-76-007, B, (NRCI-76/2, pp
156-8)
.. '
.
.
non-party rights tor discovery appeal: ALAB-311,.C, (NRCI 76/2, pp 88-S0)
regulatory guide statu, In the adjudicatory proce •• ; LBP-76-014, C,
(NRCI-76/4, -p 432)
I,
" ••
regulatory .tatt', role-and evidence weight; -ALAB-304, C, (NRCI-76/1, pp
1~7) "
•
,
res Judicata, tactual que.tlons common to two proceeding.; ALAB-304, B,
(NRCI-76/lt pp'1-7)
'- "
j
.peclal appearance or attected non-party giVes appeal rights; ALAB-311, C,
,
'
(NRCI '76/2, pp 8B-SO)
.tandlng to Intervene, organlzatlon,;'CLI-76-006, B, (NRCI-76/5, pp 568-80)
LIMITED WORK AUTHORIZATION.'
'-. ,
. "
amendments tor Perry, reactor building foundation-mat: LBP-76-017,'
(NRCI-76/5, pp 621-6)
applicability to tlnt-ot-a"klnd facility, accepted as Issue for Clinch
River Breeder: LBP-76-014, A, (NRCI-76/4, pp 430-44) .
. , 'constructlon activit Ie. allowable at Wolt Creek prior to LWA Issuance;
LBP-76-01S, (NRCI-76/5, pp 652-4)'
0
•
tlndlng' tor Cherokee: .LBP-76-018, (NRCI-76/5, pp 627-51)
NEPA.and .Ite suitability tlndlngsltor Hartsville: LBP-76-016, A,
(NRCI-76/4, pp 485-562)
.
ottslta con.tructlon prior ,to LWA I,suance; ALAB-321, A, (NRCI-76/4, pp
293-330)
.:. ,
:
pre-I •• uance activity-denial appealability; ALAB-331, B, (NRCI-76/6, p 774)
pre-Iosuance activity extent allowable:'ALAB-331i-Di (NRCI-76/6, pp 778-B4)
status.pendlng proceeding. on remand, alternative olte consideration:
ALAB-335, D, (NRCI-76/6, pp 842-6)
MARBLE HILL NUCLEAR GENERATING STATION, lin I ts.l 'and '2
antitrust 'Intervention denied tor untl~ely petition; LBP-76-025, (NRCI-76/6,
pp 847-56)
construction "perml t, -Intervention grants aft( r"ed: . ALAB-322, (NRCI-76/4, pp
328-30 )
construction permit, scope of ASLB jurisdiction over Intervention Is.ues:
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ALAB-316, A, (NRCl-76/3, pp 167-74)
MATERIAL fALSE STATEMENTS
criteria for datermlnlng; AlAB-324, C, (NRCI-76/4, pp 358-60)
definition and Interpretation from Ato.lc Energy Act 186; AlA5-324, C,
CNRCI-76/4, pp 358-60)
.clenter requirement of Atomic Energy Act 186; AlAB-324, B, CNRCI-76/4, pp
356-8)
scope of liability under NRC regulations and Atomic Energy Act; ALAB-324, D,
eNRCI-76/4, pp 362-4)
MATERIALS LICENSES
appeal from grant, authority delegated to ASlAB to hear Diablo Canyon;
ClI-76-001, A, CNRCI-76/2, pp 73~5)
finality of grant during operating license proceedings for appellate
purpose.; ClI-76-001, B, (NRCI-76/2, pp 73-5)
I.suance prior to operating license authorization; AlAB-334, A, (NRCI-76/6,
pp 809-29)
MATERIALS LICENSES, PROCEEDINGS
Intervention grant. and denial affirmed for Barnwell fuel Receiving and
Storage; AlAB-328, A, (NRCI-76/4, pp 420-24)
NORTH ANNA POWER STATION, Unit. I and 2
construction per.lt compliance, material false atatement penaltle. modified;
ALAB-324, A, (NRCI-76/4, pp 347-403)
construction perlllts, trensmlsslon line clearance 1I.ltatlon; lBP-76-001',
CNRCI-76/I, pp 37-8)
,
tron •• lsolon line routing affirmed; AlAB-325, (NRCI-76/4, pp 404-05)
NORTH COAST NUCLEAR PLANT, Unit I,
construction parmlt, ex parte rule violations alleged; AlAB-313, A,
eNRCI-76/2, pp 94-7)
NRC REGULATIONS
see Nuclear Regulatory Co.ml.slon
see Rules and Regulations
NUCLEAR REGULATORY COMMISSION
authority delegated to ASlAB for appellate reView of 19 CrR 70 llcanse;
ClI-76-00I, A, (NRCI-7E/2, pp 73-5)
certification from ASlAB concerning Intervention standing of utility
customer; ALAB-333, (NRCI-76/6, pp 804-08)
.•
criteria for common defense and security determination. In facility export
licensing; ClI-76-009, B, (NRCI-76/6, pp 139-70)
.
discretion to order hearing on export llcen.e In absence of proper reque.t;
ClI-76-006, r, (NRCI-76/5, p. 580)
,
Jurl.dlctlon to deterlline Its own Jurl.dlctlon; AlAB-321, B, (NRCI-76/4, P
299) .
'
NEPA responsibIlities during llcen.lng unaffected by absence of'
, Intervention; AlAB-331, £, eNRCI-76/6, p 777)
regulations Interpretation should effect purpose of enactment; AlAB-331, C,
(NRCI-76/6, pp 175-6)
status of Civil Investigative Demand documents for adjudicatory agency
hea rl ngs; lBP-16-008, B, e NRCI-76/3, pp 199-204)'.
.
NUCLEAR REGULATORY COMMISSION, JURISDICTION
applIcants' co.pllance with state·permlts; AlAB-308, D, (NRCI-76/I, p 30)
discovery of I"forllatlon I" hands of a private ,party In vIew of freedom of
Inforllatlon Act; AlAB-327, C, (NRCI-16/4, pp 413-19)
disqualificatIon of attorneys practicing before adjudicatory boards;
LBP-76-01I, H, (NRCI-76/3, p 226)
,
health-and-safety effects In foreign countries resulting from export
licensing held outsIde; ClI-76-006, C, eNRCI-76/5, pp 580-4)
"
Interaction with other govern •• nt agenCies during llcenslng"dutles;

~

lBP-76-016, B,' (NRCI-7E/4, pp 493-4)
,
NEPA responslbilltle. when other government agency applicant; lBP-1S-016, C,
(NRCI-7S/4, pp 454-5)
NUCLEAR REGULATORY COMMISSION, 'PERSONNEl '
burden at proof In show cause proceedings; AlAB-315, D, eNRCI-76/2, pp
110-112 )
obligations relative to telephone-conference rulings; AlAB-334, B,
eNRCI-76/6, pp 814-15)
regulatory staff'. role end evidence walght In licensing proceeding.;
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ALAB-304, C, (NRCI-76/1, pp 1-7)
OPERATING LICENSES
ASLB authorization tarmlnates Its Jurl.dlctlon: ALAB-319, B, (NRCI-76/3, pp
188-95 )
ASLB Jurisdiction tor laposltlon at conditions as.sanctlon tor material
tal.e .tatements: ALAB-324, G, (NRCI-76/4, pp 389-92)
Interim low-power testing and operation authorized for Beaver Valley:
LBP-76-023, (NRCI-76/5, PP 711-24).
•
low-power te.tlng authorized for Beaver Valley I; LBP-76-003, A, (NRCI-76/1,
pp 44-72)
.
• tay of Indian Point 3 authorlzed-but-not-granted license denied pending
resolve of .elsmlc I.sues; ALAB-319, A, (NRCI-76/3, pp 188-95)
OPERATING LICENSES, PROCEEDINGS
antitrust grandfather clause Inapplicability to Davls-Bes.e I; 'ALAB-3Z3, A,
(NRCI-76/4, pp 331-46)
ASLB responsibilities atter authorization at Ilcen.e: ALAB-319, B,
(NRCI-76/3, pp 188-95)
,
tuel racovery plant expansion review requirements under NEPA; LBP-76-02Z, A,
(NRCI-76/5, pp 706-10)
.
grandtather clause applicability: ALAB-323, C, (NRCI-76/4. pp 337-43)
Intervention considerations for Barnwell Receiving and Storage Station:
LBP-76-012, A, (NRCI-7E/3, pp 277-91)
Intervention granted on Browns Ferry license amendment: LBP-76-010, A,
(NRCI-76/3, pp 209-22)
Issues delineation for Barnwell Receiving and Storage; LBP-76-024,
(NRCI-76/5, pp 725-38)
material. license Issuance prior to operating license I.suance attlrmed;
ALAB-334, A, (NRCI-76/E, pp 809-29)
NRC staft relponslbilities after ASLB authorization of license; ALAB-319, B,
(NRCI-76/3, PP 18e-9S)
resolve at Issues arising after license authorization; ALAB-319, B,
(NRCI-76/3, pp 188-9S)
rules of practice tor Intervention qualltlcatlon: ALAB~305, B, (NR~I-76/1~
pp 8-13)
standards for Interl. licensing of .Ixed oxide reactor tuels: CLI-76-002, A,
(NRCI-76/2, pp 76-81)
' .
standing requisite for Initiating: ALAB-30S, C, (NRCI-76/1. pp 8-13)
stay at nuclear tuel shipment. denied pending oral arguments: ALAB-320,
(NRCI-76/3, pp 156-7)
PALO VERDE NUCLEAR GENERATING STATION, Units 1, 2 and 3
construction permits authorized by Initial deciSion: LBP-76-021, (NRCI-76/S,
pp 662-70S)
PEACH BOTTOII ATOIIIC POWER STATION, Units 2 and 3
',operating license. continuance during court-ordered remand tor cost-benetlt

study ot radioactive emissions control: CLI-76-003, (NRCI-76/2, pp 82-3)
PEBBLE SPRINGS NUCLEAR PLANT, Unit. 1 and 2
,
construction permits, Intervention standing certltled to Comelsslon tor,
utility customer: ALAB-333, (NRCI-76/6, pp 804-08)
PERRY NUCLEAR POWER PLANT, Unl is 1 and 2 .
.
antitrust hearings, receipt of evidence dispute: ALAB-314, A, (NRCI-76/2, pp
98-100 )
anti trust proceeding, crlllinal conspiracy ,Ia .. procedures denied; LBP-76-00S,
A, (NRCI-76/2, pp 127-34)
, ,
antitrust review, attorney disqualification remanded for evidentiary
haarlng: ALAB-332, A, (NRCI-76/6, pp 785-803)
antltru.t review, attorney suspension tor conflict of Interest: LBP-76-011,
A, (NRCI-76/3, pp 223-76)
'..
antrltrult proceedings, CID documents admissibility: LBP-76-008, A,
(NRCI-76/3, pp 199-20.)
construction permit proceedings, amend.ent to LWA authorized tor reactor,
building loundatlon .at: LBP-76-017, (NRCI-76/5, pp 621-6)
PHYSICAL SECURITY .
discovery limitation by ASLB: ALAB-334, D, (NRCI-76/6, pp 81S-16)
PILGRIM NUCLEAR POWER STATION, Unlt,2
construction permit, Intervenor default tor lack at participation:
LBP-76-007, A, (NRCI-76/2, PP 156-8)
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PLUTONIUM
re.ldual risks trom exposure atter regulation. co~pllance, adml •• lbility a.
Inue tor construction perml t; LBP-76-014, A, (NRCI-76/4; pp 430-.U)
POPULATION DENSITY
,
exclu.lon-area .Ize v. engineered sateguard.; ALAB-33S, C, (NRCI-76/6, pp
833-4)
• ','
.. '
,.
, ', "
,
.ocloeconomlc tactor. appropriate tor con.lder~tlon'at 'pent tuel ~torage
pool lIcen.lng; LBP-16-024, (HReI-76/S,' pp 725-38)"
'
PflOOr, BURDEN or
'
' "
Administrative Procedure Act I. not dispositive ot agency .how cau.e
proceeding.; ALAB-315,' C, (NRCI-76/2, pp 104-106)
,
cont llet ot Intere st, at tor-nay burden or exp lana t I en ot tuture cO"lsequences:
LBP-76-011, G, (NRCI-76/3, p 232)
dls.entlng opinion tor deter.lnlng 'agency .how-cau.e; ALAB-315, E,
(NRCI-76/2, pp 113-122)
,'
,
~ovlng party carries In attorney or lav tlrm dlsqualltlcatlon hearing;'
ALAB-332, r, (NRCI-76/6, pp 800-02)
. , re.t. on proponent Initially In '.how cause proceedl"g. the" on licensee;
ALAB-315, D, (NRCI-16/2, pp 110-112)
. ' ,
ultimate persuasion rest. on licensee arter proponent presents prima racle

evlden'ce ot noncompliance; 'ALAB-:H5, 'A, (NRCI-76/Z, pp 101-112)
PROPRIETAR'i INrORMATION,
'
, ,',' ,
discovery dl.clo.ure'ot "on-party, appeal rights; ALAB-311, C, (NRCI 76/2,
pp 88-90)
discovery Jurisdiction limited to Co~mls.lon holdings; ALAB-327, C,
(NRCI-76/4, pp 413-19)
.
'
protectiVe order denial, appellate polley tor Interlocutory review;
ALAB-327, B, (NRCI-76/4, p 413)
,
'
protective order, criteria tor obtaining; ALAB-327, Do (NRCI~76/4, pp
413-15)
" - .,
remana ot protective order (tuel supply contract) denial; ALAB-327, A,
(NRCI-76/4, pp 408-19)
',- ,
QUALITY ASSURANCE
~." ,;
tlndlng. for low-pover testing Ilcen.e fo~ Beaver Valley I; LBP-76-003, A,
(NRCI-76/1~'pp44-n)'
'-"'"

operational teltlng, lIonltol"1n9 and electrical equlplle~t tor B~(av.r .~a,lleYI'

I; LBP-76-003, A" (NRCI-76/1, pp 44-72) ,
RADIOACTIVE ErrLUENTs
'
,
'
.ee Effluents, Radioactive
RADIOACTIVE MATERIALS TRANSPORTATION
" J'
admissibility a. con.tructlon permit 1 •• ue;'LBP 4 76-014, A,'(NRCI~76/4"pp'
430-H)
environmental con.lderatlons during cost benetlt anaIVsl.; LEP-76-014, D,
(NRCI-76/4, pp 4~3-~2,)
.,' .. ,
'
•
RAILROADS
construction Ictlvltles ellowable prior to LWA,lssuance; L~P:"76-019,
(NRCI-76/S, pp 652-4) ,
' I"
"
denial ot pre-LWA construction attlr~ed for Wolt Creek; ALAB-331, ~,
(NRCI-76/6, pp 771-84)
otts Ite cons tructl on prior" to LWA I ssulnce'; ALAB-321,' A, (NRCI-76/4,' PI',

293-330)

pre-LWA construction denial 'appealabllltv; ALAB-331; B, (IIRCI-76/6, P 774)
Icope ot NRC NEPA respon.lbilitles; ALAB-321. E, (NRCI-76/4, pp 104-13)
REACTOR COMPONENTS'
,," .
"
condenser-cooling system effects on' ".rlne'en;'lronment'; LBP-76-?~6"
, (IIRCI-76/6, pp 857-949)
,"
,:
.tea. generator tube Integrity question at construction .tage: ALA~-3~6,
(NRCI-76/1, PP 14-16)' '
,'"
,
REACTOR COOLING SYSTEMS
euxillary river vater .vstem tor' Bea"er Vallev 1: LBP-76-003,' 'A, (NRCI-76/!,
pp 44-72)
, .
,'
,
' '
.,
need tor auxiliary river water Intake tor Beaver,yalley; LBP-76-0Z3, ' , ,
(NRCI-76/5, pp 711-24)
, "
"
'
. ;,'
,', ,- ':,',
prillarll coolant recirculation piping, u.e ot 304'~talnles. steel; "
LBP-76-006, (NRCI-76/2, PP 135-55) ,
.-,,
REACTOR FOUNDATION MAT
':
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nended LWA authorized tor Perry construction activities; LBP-76-017."
(NRCI-76/5. pp 621-6)
" ,
REACTOR fUEL RODS
design margin limitations on 17 x'17 rod element tor Beaver Valley Interim
operation; LBP-76-0Z3. (NRCI-76/5. pp 711-24)
REACTOR FUELS ;
. I
considerations appropriate tor spent tuel storage pool 1lcenolng;
LBP-76-024. (HRCI-76/5. pp 725-38)
_,
"';,
contract terms subject to discovery disclosure. appellate consideration;.
,ALAE-3U. A. (NRCI-76/2. pp 85-90)
,
" "
environmental conslderatlono during cost benetlt analysis; LBP-76-014. D.
(NRCI-76/4. pp,433-42)
,
'"
proprietary nature ot tlnanclal data on oupply contract::ALAB-327. D. '
(NRCI-76/4. 'pp 413-15)
. "
•
rloks associated with storage ot unopent; ALAB-334. A.,(NRCI-76/6. pp
809-29)
" •
•,
, ,
, ,,
shlp.ent. to Diablo Canyon continued pending hearing on merlts;,ALAB-320.
(NRCI-76/3.,pp 196-7)
,
standards tor Interim licensing use ot mixed oxide •• tay denial: CLI-76-002.
A. (NRCI-7S/2. pp 76-81) "
"
"
.
supply contract detail •• remand or denial ot protective order;.ALAB-327. A.
(NRCI-76/4. pp 408-19)
:
"
.
,upply contract ter.s. dl.closure order .tayed pending review; ALAB-307 •
. (NRCI-76/1. pp 17-19)
,
supply contract •• cope ot Intor~atlon required tor construction permit;
LBP-76-015. B. (NRCI-76/4. pp 460-74)
.,
,
uranium utllizatl~n ettlclency tlndlngs tor RIVer Bend remanded;,ALAB-317.
A. (NRCI-7S/3. pp 175-85)
' .•
RECORD
Importance where ASLB·chalr •• n chlnge occurs during evidentiary proceeding;

LBP-76-004.,B. (NRCI-76/2. pp 123-26) 1
"
RECORDS AND DOCUMENTS
discovery Jurisdiction Ilmltad to Commission holdings; ALAB-327.'C.
(NRCI-76/4. pp 413-19)
RECREATION' .
"'.
Impact ot Seabrook tacility on dally be.ch population; LBP-76-026.: '
• J
(NRCI-76/S. pp 857-949)
REDRESSABILITY
• ,
extent,ot concept under,IO CfR 50.1D(e) LWA activities: ALA8-331. D.
(NRCI-76/S. pp 778-84)
REGULATCRY GUIDES
status In adjudicatory licenSing process: LBP-76-014.'·C. (NRCI-76/4. p 432)
REGULATORY STAFF
see Nuclear Regulatory CO •• lss1on, Personnel

; ..

REMAND
• 'I
.l.
ettects on existing LWA where alternative sit. con.lderatlon Is'at Issue;
ALAB-335. D. (NRCI-76/6. pp 842-6)
,
,.,'
l- '
party rights tor partiCipation In turther development ot evidentiary record;
• ALAB"-335. E. (NRCI-76/6. P 841)
',' .
RES JUDICATA
If"
•
._
application In attorney dlsqualltlcatlon,betore Initial and special ASLeo;ALAB-332. C. (NRCI-76/E. pp 792-4)
,
. "
In terventlon' stand Ing on tactual question., common to two, proceedings; '" ','
ALAB-304. B. (NRCI-76/1. pp 1-7)
",." RISKS , .
,"
,
.tandlng tor Intervention In Com.lsslon proceedlngo; CLI-76-006. 8.
(NRCI-76/5.,·pp 568-80)
,,' ... , .
'
RIVER BEND STATION. Units 1 .nd 2 .,
• ,
construction p.rmlt proce.dlng •• ·.ppellate right. under 10 CFR 2.715(c) .nd
2.714a: ALAB-329. (NRCI-76/5. pp 607-12)
.
.
construction permlt,'NEPA and alte sult.blilty' tlndlngs on urenlum
utlllz.tlon ettlclency remended; ALAB-317. A. (NRCI-76/3.,pp 175-85),
ROADS

I

~

I

1

'"

(

".

t " '! I

' •. I ,

construction .ctlvltles allowable prior to LWA Is.uance; LBP-76:019.
(NRCI-76/S. 'pp 652-4,
..' •
. " ,- j
ottslt. construction prior to LWA lo.u~~ce: ALAB-321. A. (NRCI-76/4 •. pp

, '999

SUBJECT INDEX

293-330)
scope ot NRC NEPA respon.lbilitles; ALAB-321, E, (NRCI-76/4, pp 304-13)
RULES AND REGULATIONS
ASLAB Interpretation llmltatlons'tor regulations; ALAB-30e, C, (NRCI-76/1,
pp 2S-26)
ASLB authority to Interpret during exercl.e ot delegated dutle.; ALAB-321,
,
D, (NRCt-76/4, p 300)
ASLB jurisdiction does not allow review ot FWPCA permits; LBP-76-027,
(NRCI-76/6, pp 9S0-2)
con.tructlon context and purpose outweigh syntax; ALAB-323, B, (NRCt-76/4,
pp 33S-7)
context and purpole v. syntax weight for Interpretation; ALAS-321, H,
(NRCI-76/4, pp 313-327)
employee obedience, applicants' senior management attitudes; ALAB-324, G,
(NRCI-76/4, pp 389-92)
exclusion area minimum size Is not prescribed by Commission; ALAB-308, E,
(NRCI-76/1,'p 27, fn. 7)
Interpretation should focus on purpose of enactment; ALAB-331, C,
(NRCI-76/6, pp 77S-6)
Interpretations contllctlng with broad govern.ent policy; ~LAB-32I, H,
(NRCI-76/4, pp 313-327)
Interrelatlon.hlp ot APA and Atomic Energy Act tor burden or proot
assignment In agency hearings; ALAB-31S, C, (NRCI-76/2, pp 104-106)
overlapping government agency responsibilities; LBP-76-016, B,,(NRCI-76/4,
pp 493-4)
,
pending development ror export license proceeding, tlmellne •• or
Intervention petitions; CLl-76-006, E, (HRCt-76/S, pp S78-eO)
regulatory guide status In adjudicatory licensing proce.s; LSP-76-014, C,
(NRCI-76/4, P 432)
violation. ot reporting requirements; ALAB-324, D, (NRCI-76/4, pp 362-4)
violation. ot reporting requirements under Atomic Energy Act or NRC;
ALAB-324, C, (NRCI-76/4, pp 3Se-60)
RULES OF PRACTICE
Bee a180 LicensIng, Precedure

admlnlltratlve ralrne.s In .how-cau.e proceedings; ALAB-324, E, (NRCI-76/4,
p 36e rn. 24)
agency (ASLB) jurlldlctlcn to determine Its own jurlldlctlon; ALAB-321, B,
(NRCI-76/4, p 299)
antitrust hearings de.lgnated by Com.ls.lon; ALAB-316, D, (NRCI-76/3, pp
173-4 )
antitrust review completion prior to Is.uance ot operating license;
LBP-76-002, (NRCI-76/1, pp 39-43)
appeal period tor Initial decl.lon Illued atter March 2,1973; ALAB-310,'
(NRCI-76/1, pp 33-S)
,
appellate policy for brletlng exceptions by, cat.egory; ALAB-335, B,
(NRCI-76/6, pp 832)
appellate policy for directed certification of, ASLB Interlocutory rulings;
ALAB-330, B,' (NRCI-76/S, pp 613-20)
appellate policy for review or ASLB rullngl on pre-LWA activity; ALAB-331,
B, (NRCI-76/6, p 774)
appellate review of Interlocutory denial of protective discovery orders;
ALAB-327, B, (NRCI-76/4, P 413)
,
appellate review procedure for non-party objecting to Information,
disclosure; ALAB-311, C, (NRCI 76/2, PP 8e-90)
appellate review rlghtl confined to proceeding partlclpantl; ALAB-31I, D.
(NRCI-76/2, pp 88)'
appellate review right. of Interested .tate under 10 CFR 2.714a'and
2.71S(c); ALAB-329, (HRCI-76/S, pp 607-12)
appellate status of dl.covery order against non-party; ALAB-311, B,
(NRCI-76/2, pp 87-8)
appellate statuI of state Intervenor under 10 CFR 2.71S(c); ALAB-317, B,
(NRCI-76/3, pp 17S-eS)
ASLAB Interpretation 11.ltatlons tor regulatlonl; ALAB-30e, C, (NRCI-76/1,
pp 25-26)
ASLAB jurl.dlctlon over attorney su.penslons; LBP-76-011, B, (NRCI-76/3, pp
226-7)
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ASLB chairman change during evidentiary proceeding, ettects on trial;
LBP-76-004, e, (NRCI-76/Z, PP 123-Z6)
.
attorney dlsqualltlcatlon ground. tor contllct-ot-Interest; LBP-76-011~ r,
(NRCI-76/3, pp 229-32)
attorney dlsqualltlcatlon, dl.clo.ure ot Intormatlon trom tormer client;
ALAB-33Z, E, (NRCI-76/6, pp 797-9)
attorney dl.qualltlcatlon, role ot hearing board and .peclal board;
ALAB-332, C, (NRCI-76/6, pp 79Z-4)
'"
.
burden ot proot, Initial and ultimate In show cau.e proceeding.; ALAB-31S,
'D, (NRCI-76/2, pp 110-IIZ)
.
certltlcatlon ot ASLB contention ad.ls.lon.; ALAB-326, B, (NRCI-76/4, PP.
406-07)
certltlcatlon ot.lnterlocutory discovery ruling'; ALAB-318, B, (NRCI-76/3,
pp 186-7) .
con.tructlon ot statuteo, context and purpose outweigh syntax; ALAB-323, B,
• (NRCI-76/4, pp 335-7)
cross examination on hypothetical questions require supportive evidence;.
ALAe-334, C, (NRCI-76/E, pp 816-17)
declaratory reI let by ad.lnlstratlve tribunal; ALAB-321, C, (NRCI-76/4, pp
Z98-304, 316-22)
"
disqualification jurisdiction over attorneys' outside activities;
LBP-76-011,.H, (NRCI~7E/3, P Z26)
dlsqualltlcatlon participation, discovery and burden ot proot; ALAB-332, r,
(NRCI-76/6, pp 800-0Z)
evidence ad.lsllblllty tor special attorney dlsqualltlcation proceedings;
LBP-76~011, E,,(NRCI-76/3, pp Z28-9)
ex parte com.unlcatlons guidelines tor ASLB and ASLAB; ALAB-313, B,
(NRCI-76/2, pp 94-7)
.
•
ex parte co •• unlcatlons rule regarding conterence telephone calls; ALAB-313,
A, (NRCI-76/Z, pp 9477) _
.
'expert wltneSles, demeanor v. qualifications; LBP-76-004, C, (NRCI-76/Z, .pp
123-26)
.
Intervenor default tor lack ot participation; LBP-76-007, 8, (NRCI-76/2, pp
156-8)
_
, .
.
'.
Intervention petition criteria tor antltru.t proceedings; L8P-76-0Z0,
(NRCI-76/5, pp 657-61)
•
Intervention petition format, document Incorporation In entirety;
LBP-76-010, C, (NRCI-76/3, pp Z09-22)
Intervention petition requirements for contentions; LBP-76-010, B,
(NRCI-76/3, pp 209-Z2)
Intervention petition, tactual questions Common to two proceedings;
ALAE-304, 8, (NRCI-76/1, pp 1-7)
..
Intervention standing and Interest. requisite tor construction permit
proceedings; ALAe-322, (NRCI-76/4, pp 3Z8-30)
Issues delineation tor Ipent tuel storage pool licensing proceeding;
LBP-76-024, (NRCI-76/5, pp 725-38)
.
• aterlal talse Itate •• ntl, ASLB considerations; ALAB-324, C, (NRCI-76/4, pp
358-60)
,
non-party discovery rights; ALAB-311, C, (NRCI 76/2, pp 88-90)
.
'operatlng license hearing Initiation; ALAB-30S, B, (NRCI-76/1, pp 8-13)
party participation rights In evidentiary remand proceedings; ALAB-335, E,
(NRCI-76/6, P 841)
"
pre-LWA construct! on acttvl ty allowablll ty consl deratlons; ALAB-331, D,
(NRCI-76/6, pp 778-84)
prellcenslng antitrust revl~w, ausce~tlble applications; ALAB-316, e,
(NRCI-76/3, pp 168-70)
protective orders for proprietary Intormatlon; ALAB-327, D, (NRCI-76/4, pp
413-15 )
regulations Interpretatlcn Ihould tocus on purpose at enactment; ALAB-331,
. C, (NRCI-76/6, pp 775-6)
,
regulatory guide status In ~djudlcatory ilcenslng process; LBP-76-014, C,
(NRCI-76/4, P 432)
Bcope of ASLB authority In Intervention Issue.; ALAB-316, C, (NRCI-76/3, pp
170-4 )
scope ot Intormatlon required On applicant's tlnanclal qualifications;
LBP-76-01S, E, (NRCI-76/4, pp 460-74)
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standard.' tor'lnterl. licensing use 'or 1'I1xe'd oxIde ru'el, ettect;tveness,or:

1

CLI-76-002, II, (NRCI-7E/2, pp 76-81)
_ .
'j
standing and contentions' requli-emento for Intervention grant; LBP-76-012,
8, (NRCI-76/3, pp 217-51)

.

'.'

.

• tandlng to Intervene In materl~I.'llcense'proceedlng.; IILAB-328:~,
,.
(NRCI-76/4, pp 420-24)
.'
,__
standing to Intervene, organIzation'. Internat purpose.; CLI-76-006,-~,.
(NRCI-76/S, pp 568-80)
._'
.tay granting criteria pending judlclal"revlew; CLI-76-002,1l, '(NRCI-16/2,
pp 76-81)
"
"
''"
telephone'conference ruling.; written confirmation required; IILAB-334; Bi
(NRCI-7 6 / 6 ,Pp814-15)
,""
_ '"
tl~ellne.s of Intervention petitions for export Ilcen'e proceedings;
CLI-76-006, E, eNRCI-76/S, pp 578-eO)
,
'
_
_
tran.crl pt c I tatton. In Inl tla I' dec 1.lon. and 1 appe llete' rev!ev;"iBP-76-003,
B, (NRCI-76/1, pp 44-72)
"
,-,
untl.ely antltru.t Intervention petition consideration.: LBP-76-025,
SIIBO~~~~I-16/6, pp ~47-S6)
' " , ,:.'
,
','
adllls.lblilty e. con.tructlon permit I.su~,; ,LBP-~6-014, A, (N,RCi"776/~"PP"
430-44)

, ',..

--

discovery limitations; ALAB-334, 0, (NRCI~76/6,'pp 615-16)
SIIFETY ,
' , ,
' "
.• "
,
.",'.
".
ASLIIB Interpretive power. for regulations: ALAB-30e, C, (NRCI-76/1, PP
25-26)
,
'
, -, . ~"
,,
' -,
consideration. relative to alternative environmental sUb;~y~t~m d~Clslon.;
ALAB-321, G, eNRCI-76/4, pp 313-327) ,
_
,_
'. ,
employee knowledge, applicant liability during .how-cau.e proceeding.;
ALAB-324, 'F, (NRCI-76/4, 'pp 377-8) .• , , ' . '
"
',;"
ju.tlflcatlon tor show cau.e proceeding Initiation; ALAB-31S, B, (NRCI-76/2,
pp 103-104)
, - , .
"..'
"
,'..
.-.
paver lock-out requirement tor certain .atar-operated valves tor Seeve;-: I
Va lley: LBP-76-023, (NRCI-76/5, pp 711-24)
, ,
- , . . . ' " ",
risk. as.oclated with unlpent reactor tuel .torage: ALIIB-334, II, CNRCI-76/6,
809-29) '
'.'"
',' .
' ; . ' ': "
..
SIIN ~~OFRE GENERATING STATION, Units 2 and 3
" - : _. _\'
: ,'\
construction permit, .odlfled ~xclul'on area'proposal review requires
SANC;~~~~lonal ,hearings:, ALAB-308, ,", (NRCI-76/,I~ 'PP,20-3,0)
:,' ,: .-'

'~J

",',-,

civil penalties, ASLB Jurisdiction tor I~posltlon; IILII8-324, ~; CNRCI-76/4,
pp 389-92)'
,
,
".
.::
' ,', '
IIcen.e conditions, ASLB Jurisdiction tor I~po.ltlon; ALIIB-324, G,..·
,
CNRCI-76/4, pp 389-92)
:
I
"
,
' • ,:.'
, ,
SEABROOK NUCLEAR STATION, Unl to 1 and 2
"
,
' "
"',.
construction permit .tay denied pending EPA vater quality review;
LBP-76-027, (NRCI-76/6, pp 950-2)
"
construction perml t, mlstrlal'lIotion denied tor 'ASLB 'Chairman chan'ge:,
LBP-76-004, A, CNRCI-7E/2, pp 123-26)
construction perml to 'authorlzed by initial -decision; LBP-76-026; '(NRCI-:76/6,
pp 857-949)
I
,..,
,.
-,.
.;
,
' , •
SECURITY MEASURES'
.'
-•
!
'
- , 1,
NEPII con.lderatlon. during cost-benefit analysis: LBP-76~014, D, (NRCI-76/4,
pp .433-42:,

I

I , '

• 1

•

J

, ~

•

',.

•

sabotage,terrorl ... or theft preventive programs, ad';I'~slbi IIty as
.
construction per~lt Issuas; LBP-76-014, A, CNRCI-76/4, pp 430-44'
SEISMIC CONSIDERATIONS
.
-.-\.
de.lgn calculations 'review tor Beaver ValleYo'hydrogen recomblners; ':
LBP-76-023, (NRCI-76/S, pp 711-24,
•
,
•
II J'
SEWER LIN~ CONNECTIONS
construction-permit condition vacated tor recon.lderatlon during' remand tor
St. Lucie: ALAB-335, A, (NRCI-76/6, pp 830-46)
."
'
SHOW CIIUSE PROCEEDINGS
administrative talrness In agency hearings; 'ALIIB-324, E,' (NRCI-76/4, p,368
tn. 24)
applicant liability to'r employee knowledge: ALAB-324,' F, (NRCI-76i4,' pp ,
317·8)
,
, ,.
,
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ASLB Jurisdiction tor I.posltlon at sanctions; ALAB~324, C, (NRCI-76/4, pp
3B9-92)
',,' I
",',.,"",'
,r " , , :
'"~,,
burden at proot In ad.lnlstratlve proceedings; ALAB-31S, D, (NRCI-76/2, pp
,110-112) :_": " , "
,
,",'
r' "
'; '"
, ,,": . . .
,',
burden at proot In agency proceedings; ALAB-315, A, (NRCI-76/2, pp 101~112)
public satety a. justltlcatlon tor Initiation; ALAB-31S, B, (NRCI-76/2, pp
,103-104)
I ' . . ",,'
.. ,
',.- "
, " . ;, '
SITE EVALUATION
" "
,
'.' ~ _ '
alternatives (or Hartsville; LBP-76-016, ,A, (NRCI-7S/4, pp 485-562)
" •
dl.sentlng opinion tor Seabrook, tlndlng,tor alternate,slte; LBP-76~026,
, ' , (NRCI-76/6, ,pp ,857-949) , . "
" .
" ,
" , : ~ ",
"
employee knowledge, applicant liability during shOW-cause proceedings;
ALAB-324, F, (NRCI-76/4, pp 377·8).
""
I,
,
, : .; , .tlndlngs tar st. Lucie remanded,tor additional alternative-site" "
consideration; ALAB-33S, A, (NRCI-76/6, pp B30-46), ,
,"
method ,at ,evaluating ~lternatlve locations, re.and,ot St. Lucie NEPA,
tlndlngs; ALAB-335, A, (NRCI-76/6, pp 830-46),
- , " : ',"
",sels.lc deslgn'calculatlons review ,tor Beaver,Valley, hydrogen,recomblners;
,LBP-76-023, (MRCI-76/5, pp 711-24),
"'"
'""
',- I
SOCIOECONDlUC FACTORS
, " : , ' , '_"
,
_
'historical, archeologlcal"cultural, and architectural ,concerns tor
Hart.vllle; LBP-76-016, A, (NRCI-76/4, pp,4B5-562)
"
SOLAR ENERGY
,
,
, . '" ,,:: "
i
potential as electric po .. er alternative; ,LBP-76~016"A, (NRCI"776/4, pp,:"
4B5-562)
, -: ,;,
SOUTH TEXAS PROJECT NUCLEAR GENERATING STATION, Unlts,l and,2, "
,"
con't.uctlon,pe~.lt. attlrmed ,by aua sponte review; ALAB-306; (NRCI-76/1, pp
14-(6)
SPAIN.,..;

,.
,!

.•.

··11J

._

J . . . . .,'"

•

i'

,

.....

nuclear stea. supplv svstem authorized tar expo~t to Spain tor ASCa III
CLI-76-009, A, (NRCI-76/6, pp 739-70)
, "
SPECIAL NUCLEAR MATERIALS, EXPORT LICENSES
blturcatlon ot.XSNM-B05 and XSNH-845 tor,u.anlum .hlpm~nts
India d~nled;
CLI-76-005, (NRCI-76/3, pp 161-5)
'"'' '
health-and-,atety,ettects In to.elgn countries outside Commls.lon '""
jurisdiction; CLI-76-006" C, (NRCI-76/5, pp ,580-4""
, ,
leglslatlve-typ. h.arlng ordered tor Tarapur (XSNM-BOS, XSNM-845)
Inte.ventlon denled;,CLI-76-006"A, (NRCI-76/5, pp,563-93).
•
,'.
X5NH-B05 and XSNH-B45 h.arlng schedule and proCed?re;·CLI-76;007, I .
,(NRCI-76/5,.pp,594-7)"
"'"
" ' , h " " ','
"
XSNH-B05, l.glslatlve-typ. hearing ord.red, Intervention denied; CLI-76-006,
,,",A, (NRCI-76/5, pp,563-S3):!", , " ! " J ' j . , , ' .,' , , ' "
'
XSNH-805; .tatus ot,p.oceedlngs to. Tarapu. ,India); CLI-76-004,,(NRCI-76/3,
pp 159-60)
, '
XSNH-845, legl.latlve-type,hearlng,ordered, Intervention denied; C~I~76~006,
A, (NRCI-76/5, pp 563-93)
,
,
"" " ,
'
XSNM-B45, status at proceedings tar Tarapu. (India); CLI-76-004, (NRCI~76/3,
,,' -.pp'159-60)',
,
~""
"',
, , , , "',.,''';,
SPECIAL NUCLEAR MATERIALS, EXPORT LICENSES PROCEEDINGS
, '
public Int.rv.ntlon,rlght. und.r, NEPA;,CLI-76-006, D, (NRCI-76/5"pp 584-5)
5T. LUCIE NUCLEAR POWER PLANT, Unit 2
"
, .. ' ,',',
'" ,
const.uctlon perlllt, LilA undisturbed during appellate, remand tor alter,natlv.
"site conslderatlons; ALAB-335, A, (NRCI-76/6,:pp,B30:-~6)_ . . . . . ,',
construction per.It, .... er~lJne-conneetion condl tion vacated ,lor ASLB , "
reconsideration; ALAB-~35, A, (NRCI-76/6, pp B30-46)
,
STATEMENTS
,.:
,!,
j -.
~
,~
~. I
•
1,r, ~ .,
.
• cl.nter •• qulrem.nt at Atollic Energy Act lB6 tar ,talslty; ALAB-324, a,
'\ (NRCI-76/4, pp, 356-B) ", '"
.. , , ,
, .
1 " , . . ~ ,.
STATES
c, .
,
" "
'. \
Joint evld.ntlary hearlhC: ~Ith NRC; LBP-76-013, (NRCI-76/4,'pp 425-29)
, jurl.dlctlon over water quality"Fede.al v. State; LB~-76-0lB, (NRCI-76/5,
, '. '. pp 627-51) " .' :
, ' , , ' .. " ,,' ! ' \ - ", " , "
: '
".
: '
<' n,
regUlatory r.qul •••• nt. compllanc. not within Comml.slon ju~lsdlctlon;
ALAB-30B, D, (NRCI-76/l, P 30)
,

t;

j.

,,'

...

":

<",'

STAY"'\t···~-·;"'~"':.

I:

.... ) I · . I

.....

,,..,.,·,!·,~-~-

.... - , ' ·

criteria ror g.antlng •• ergency, pending Judicial revlew;,CLI-76-002"B,'
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(NRCI-76/2, pp 76-81)
.' .' "
denial tor ettectlvene •• at .tandards ror Interim Ilcenaing use or mixed
'oxide ruel; CLI-76-002, A, (NRCI-76/2, pp 76-81)
nuclear tuel shlp.entl to Diablo Can~on continued pending orel argument;
'ALAB-320, (NRCI-76/3, FP 156-7)
•
STEAM GENERATORS'
' , '
"
tube Integrlt~ conalderatlon. during Interim licensing at Beaver Valle~;
LBP-76-023, (NRCI-76/5, pp 711-24) .
tube Integrlt~ resolution lett tor operating .tage licensing resolve; ,
'ALAS-306, (MRCI-76/1, FP 14-16)
,
water ham.er ettect control tor Beaver Valley 1; LBP-76-003, A, (NRCI-76/1,
pp 44-72)
TARAPUR ATOMIC POWER STATICN, Unit. 1 and 2
export license proceedings, hearing .ched~le and procedure; CLI-76-007,
(NRCI-76/5, pp 594-7)
export llcen •• proceedings, tl •• ·.xten.lon tor h.arlng preparation;' (
CLI-76-007, (NRCI-76/5, pp 594-7)
,
export licensing proceedlng.'statul; CLI-76-004,' (NRCI-76/3, pp 159-60)
retueiling with uranium, export Ilcenling proceedings blturcatlon denied;
CLI-76-005, (NRCI-76/J, pp 161-5)
Ipeclal nuclear material. export Ilcenie hearing ordered, Intervention '
denied; CLI-76-006, A, (NRCI-76/S, pp 563-93)
TELEPHONE CONFERENCES
,
rule. at practice, atres.lng public relation.; ALAB-3J4, B, (NRCI-76/6; pp
814-15 )
TENNESSEE VALLEY ~UTHORITY
Interaction with NRC during reactor licensing; LBP-76-016, B, (NRCI-76/4, pp
493-4)
TE~~:~~:~tlon,w~th NRC tor NEPA review; LBP-76-016, C, (NRCI-76/4! pp 4~4-5)••• Witnesses

THERMAL EFFLUENTS
scope at NRC NEPA responsibilities;' ALAB-321, E, (NRCI-76/4, pp'J04-1')
TIME, EXTENSION
"'
granted tor export llcenalng hearing preparation tollowlng .ultl-agenc~
agreement; CLI-76-007, (NRCI-76/5, pp 594-7) ,
TIMELINESS
'
"
antitrust hearings denied relative to untimely petition; LBP-76-025,
(NRCI-76/6, pp 847-56)
,
.
good cau.e tor late docu.ent production request; L~P-7~~008, C, (NRCI-76/J,
pp 199-204)
,
guidelines tor Intervention petition. tor export license proceedings pending
specltlc rule. and regulation.: CLI-76-006, E, (NRCI-76/5, pp 578-80)
TFiANSCRI PT
'
'Initial decision tormat requirements tor citations; LBP-76-003, 6,
.(NRCI-76/1, pp 44-72)
•
TRANSMISSION LINES
clearance 11.ltatlon Imposed tor North Anna 1 and 2: LBP-76-001, (NRCI-76/1,
pp 37-8)
,
overlapping govern.ental Jurisdiction tor routing control; LBP-76-016, B,
(NRCI-76/4, pp,493-4)
I
'
routel tor Hartsville; LBP-76-016, A, (NRCI-76/4, pp 485-562)
routing attlrmed tor North Anna 1 and 2; ALAB-325, (NRCI-76/4, pp 404-05)
scope at NRC NEPA responsibilities; ALAB-321, E, (NRCI-76/4, pp 304-13)
URANIUM
'
export licensing schedule tor India retueiling at Tarapur; CLI-76-005,
(NRCI-76/3i' pp 161-5)
,
,
"
, •
suttlclenc~ at supply, adequac~ at River Bend considerations; ALAB-317, At
(NRCI-76/3, pp 175-85)
VALVES
'
,,
acceptability ot .ator-operated ECCS; LBP-76-003, A. (NRCI-76/1, pp 44-72)
power lock-out requlre.ent tor Beaver Valley operating license; LBP-76-023,
(NRCI-76/5, pp 711-24) , • .
IIASTE DISPOSAL
aewer-llne-connection requlre ... nta vacated tor St. Lucie; ALAB-335. A,
(NRCI-76/6, pp 830-46)
,
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WATER QUALITY
,',
.e. Envlron •• nt.1 Conslder.tlon.,
WILLIAM H. ZIMMER NUCLEAR POWER STATION
operating Ilcen.e proceeding, .Interventlon grant re.and.d for p.tltlon
re-ev.lu.tlon: ALAB-30S, A,.(NRCI-76/1, pp 8-13)
WITNESSES
d•••• nor v. qualification ot .xp.rt: LBP-76-004, C, (NRCI-76/2, pp 123-26)
WOLF CREEK NUCLEAR GENERATING STATION, Unlt,l
construction per_It proceedings, actlvltl.s allovabl. prior to LWA Issuance:
LBP-76-019, (NRCI-76/5, pp 652-4)
construction p.r_lt proc.edlng., ASLB jurladlctlonal scope tor off.lt. "
preparation: ALAB-321, A, (NRCI-76/4, pp 293~330)
construction per.lt, app.llate revlev of non-party dl.covery .atters; .
ALAB-311, A, (NRCI-76/2, pp 85-90)
.
con.tructlon p.r_lt, pr.-LWA railroad conatructlon d.nlal atflr •• d:
ALAS-331, A, (NRCI-76/E, pp 771-84)
I
con.tructlon par.lt, re.and of protective dlacov.ry order (fuel supply
contract): ALAB-327, A, (NRCI-76/4, pp 408-19)
,
construction per.lt, st.W of dlsclo.ure order for clal.ed proprl.tary
nucl •• r fu.1 .upply contract; ALAB-307, (NRCI-76/1, 'pp 17-19)
WPPSS NUCLEAR PROJECT, Unit I
.
construction per_It authorization 'aftlr •• d by aua aponte revlev; ALAS-309,
(NRCI-76/1, pp 31-2) .
. !
:
WPPSS NUCLEAR PROJECT, Unit 4 ,
,
,
con.tructlon per.lt, further hearings on appllcant'a financial
qualification. r.qu •• ted: ALAS-309, (NRCI-76/1, pp 31-2)
'

..

',,'

"
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ASCo NUCLEAR POWER PLANT, Unit 2; Docket 50474
) -, 1", ,
facllltv, Reactor Export License; 06-21-76; Decillon; CLI-76-009'(NRCI-76/6,
pp 739-70)

, l , .!

...' J

J

,1"

j

"

\,'

•

'.

p.'

BARNWELL -FUEL'RECElVlNG.AND STORAGE STATloNI,Docket '701729" • "" ! '.,.;',
Materials Llcen.e; 03-2S-76~'Memorandum and'order;,LBP-76~012-(NRCI-75/3, 'pp
277-91)
.
Haterlels Llcenle; 04-2S-76; Decision; 'ALAB-32S (NRCI-76/4; pp'420-24)
Operating L1cen.e; OS-27-76; MeI10randum and Order; 'LBP-"75-022 '(HRCI-76/S,' pp
, 706-10)
r . - " .!
- , ' , 'I '
, ' ".,:' . , '
,
. , .... ,., '
Operating Llcen.e; OS-28-76; Memorandum and Order; LBP~76-024,(NRCI-76/S; pp
725-38)'

')..

j.

' - .

I

1,

'I'

Of

I J

••••

BEAVER VALLEY POWER STATION;,Unlt·l;'·llocket-S0334' ,1'- "".1.Operating Llcen.e; 01-22-761'Inltlal Dechlon; LBP':'76-003 (NRCI-76/1;'pp'-44-72)
,
,: . • '"
.. -' ,
Operating License; 01-23-76; order;-ALAB-310'(NRCI-76/1"pp·33-S)'·' , ' "
Operating Llcen.e; OS-2S-76; Initial Dechlon, SuppJe"'.nhl; LBP-76-023, :.
(NRCI-76/S,:pp'711-24) .' , .
".:,,,', ~
'..1
,'".' ,
BIG ROCK POINT NUCLEAR POWER STATION; Docket' S0155 ':
'~'. ;(' " ,', ,',
Operating Llcene., Co.pllance; OS-26-76;·Me.orandum and ord.r; CLI-76-00S"
(NRCI-76/5,. PP 598-606) -\"
,'
' ' ' , _.,
,\. I ' ; . . -, I .',
,r.
BRAIDWOOD STATION, Units 1 and 2; Docket STN S04S6:STN 504S7' ,~C',
",~
Construction Permit; '02-05-76; DeCision; ALAB-3l2 (NRCI-75/2,'pp 91-3)'.-"
BROWNS fERRY NUCLEAR PLANT, Unite 1 and 2; Dockets 50259;50260
,.' J, ;',;
Operating License; 03-11-76; Ruling on Petition to Intervene; LBP-7S-0fO ', ..
(NRCI-76/3, pp,209-22) 'J',-,:' " ........... ;
.... , .. ,BYRON STATION, Unlhtl-and 2; ,Dockeh'STN.S04S4:STN:S045S· ;",
'.:";"'.
Construction Permit; 02-0S-76; DeCision; ALAB-312 (NRCI-7S/2, PP 91-3)
CALLOWAY PLANT, Unit. 1 and 2; Docket. STN-504S3;STN-50486
Construction Per.lt: 04-0S-76; Initial Decision; LBP-76-01S (NRCI-76/4, PP
445-84 )
CHEROKEE NUCLEAR STATION, Unit. I, 2 and 3; Dockets 50491;50492;50493
Construction Permit; 05-21-76; Initial Ileclslon, Partial -Nepa and Site
Suitabllltv; LBP-76-018 (NRCI-76/5, PP 627-51)
CLINCH RIVER BREEDER REACTOR PLANT; Docket 50537
Con.tructlon Permit; 04-06-76: Memorandum and Order; LBP-76-014 (NRCI-76/4,
pp 430-44)
Con.tructlon Per.lt; 04-19-76; Memorandum and Order; ALAB-326 (NRCI-76/4, pp
406-07 )
Construction Permit; 05-12-76; Memorandum and Order; ALAB-330 (NRCI-76/5, pp
613-20 )
CLINTON POWER STATION, Units 1 and 2; Docketa 50461;50462
Con.tructlon Permit; 02-20-76; Initial Decision; LBP-76-006 (NRCI-76/2, PP
135-55)
DAVIS-BESSE NUCLEAR POWER STATION, Unit I; Docket 50346A
Operating Llcen.e, Antitrust; 04-14-76; Decision; ALAB-323 (NRCI-76/4, PP
331-46)
DAVIS-BESSE NUCLEAR POWER STATION, Unit. I, 2, and 3; Dockets
50346A;50500A;50501A
Antitrust; 01-07-76 Me.orandum and Order; LBP-76-002 eNRCI-76/1, PP 39-43)
Antltru.t; 02-09-76 Me.orandu. and Order; LBP-76-005 (NRCI-76/2, pp 127-34)
Antitrust; 02-26-76 Meao.andua and Order; ALAB-314 (NRCI-76/2, PP 98-100)
Antitrust; 03-01-76 Me.orandu_; LBP-76-008 (NRCI-76/3, PP 199-204)
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Antitrust: 06-11-76: Decision: ALAB-332 (NRCI-76/6, pp 785-803), ., .. ;
.Llcenslng, Antltrult: 03-19-76:,Order:.LBP-76-011 (NRCI-76/3,~pp 223-76)
DIABLO CANYON NUCLEAR POWER PLANT, Units 1 and 2: Dockets 50275 OL:50323 OL
Operating License: 02-05-76: Memorandu.!and Order:1CLI-76-001 (NRCI-76/Z, pp
, t • 73 -5) .)
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Operating License: 03-18-76: Order: ALAB-320 (NRCI-76/3, pp 196-7)'
Operating Llcenle: 06-22-76: Decision: ALAB-33" (NRCI-76/6" pp'809-29)
DOUGLAS·POINT NUCLEAR GENERATING STATION"Unlts-l r and 2; 'Dockets 50""8;50""9
Construction Permit: 03-08-76: Order: LBP-76-009 (NRCI-76/3, PP 205-08)
Construction Permit: ,0"-01-76: Order,'Prehearlng-Conference and'Evldentlary
Hearing: LBP-76-013 (NRCI-76/", pp 425-29)
- .
,GREENiCOUNTY NUCLEAR :POWER'PLANT: Docket·50549A-'
',~, ',- '\ " i l " !
Construction Permit: 05-20-76: Memorandum and Order: LBP-76-020 (NRCI-76/5,
• 'pp 657-61):
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HARTSVILLE NUCLEAR PLANT, Units lA, 1B, 2A and 2B: Dockets
."-.;:,,
STN-50518:,5TN-50519 :5TN-50520 :5TN~505ZL ." : • - - ,-,"
-"
" ,," - ..
04-20-76: Partial Inltlal'Decl.lon, Slte,.ultablllty.end NEPA'flndlngs:. _
LBP-76-016 (NRCI,"76/4,'pp'485-562)"
·,1'-.',;' --',.~ .. ',
,."",,
INDIAN POINT, UnU •. l, ',2, :end 3: ,Dockets 50300:502"7;50286 ". I""
""
Operating-License: ,03-:16-76:'M8II0rendulI end Order: ,ALAB-319,(NRCI-76/3,.pp
188-95)
(. -,,', '"
"-.\ ,
Operatlng,Llcenle, COllpllance::01-06-76: Declslon;,ALAB-304·(NRCI-76/1, PP
1-7)
'.-t 'J' , ' , --n,."
JAMESPORTjNUCLEAR POWER'STATION,'Unlts:1 and 2: Docket.50516:50517 ". -,
Construction Perlllt: 03-16-76: Memorandum and Order; ALAB-318 (NRCI-76/3, PP
18«5-7)'
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LIGHT WATER NUCLEAR POWER REACTORS:
( , ," ," . ,) .. , ;
IUxed Oxide Fuel Llcenslng,IInterlll: 02-12-76;' Memorendum and;Order;" ,.1,
CLI-76-00Z (NRCI-76/2, pp .. 76-81) .. ",~,!-,' ,','-' - . . , , ' . 'e
r .. -.,'·
MARBLE HILL NUCLEAR, GENERATING STATION" Unit. 'i-'and·'2; Dockets' 50546A; :505UA
,Antitrust; 06-15-76: Memorandull and,Order;'LBP-76-0251(NRCI-76/6,'PP'8"7-56)
Construction Permit: 03-03-76: Decision: ALAB-316 (NRCI-76/3, PP 167-74)
"~ ,Constractlon,Peralt;;0"-14-76; Decl'lon;,~LAB-322 (NRCI-76/4"pp 328-30)
!!IDLAND PLANT, Units 1 and 2; CP-81;CP-82
\ ,:~ ,
,Co .. pllance: .02-27,"76; ,Opinion 'on ;ReconslderatloD; i ALAB-31S' (NRCI-76/2, pp
~ll01-1121
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NORTH ,ANNA POWER,STATION, Unlts,1 ,and,2::Dockeh,50338;50339 . '.1 "'.",'
Con.tructl·o~ Peralt; '01-06-76; 'Order; LBP-76-00l·(NRCI-16/1, PP 37-8)" ,
Construction' Perlll t;' 0"-16-76; ,Decision: ,ALAB-325 "( NRCI-76/4, pp 404-05)
ConstructlonIPer"lt"Cospllance; 04-15-76; ;Declslon::AL~B-324.(NRCI-76/4, pp
347-403)
NORTH COAST NUCLEAR PLANT,Unlt I; Docket 50376
Construction Permit; 02-24-76: Meilorandull and Order; ALAB-313 (NRCI-76/2, PP
94-7)
PALO VERDE NUCLEAR GENERATING STATION, Units 1, 2 and 3: Dockets STN 50528:STN
50529:5TN 50530
Construction Per.lt: 05-26-76: Initial DeciSion; LBP-76-021 (NRCI-76/5, pp
662-705)
PEACH BOTTOM ATOMIC POWER STATION, Units 2 and 3; Dockets 50277;50278
Operating Llcen.e; 02-25-76; Order: CLI-76-003 (NRCI-76/2, pp 82-3)
PEBBLE SPRINGS NUCLEAR PLANT, Units 1 'end 2: Dockets 50514;50515
Construction Per .. lt; 06-22-76: Meaorandua and Certification to Commission;
ALAB-333 (NRCI-76/6, PP 80"-08)
PERRY NUCLEAR POWER PLANT, Units 1 and 2: Docket 504"OA:504"IA
Antitrust; 01-07-76: lIemorandulI and Order: LBP-76-002 (NRCI-76/1, pp 39-43)
Antitrust: 02-09-76; Me.orandua and Order: LBP-76-005 (NRCI-76/2, pp 127-34)
Antitrust: 02-26-76: Me.orandum and Order: ALAB-314 (NRCI-76/Z, PP 98-100)
Antitrust; 03-01-76; Memorandu .. ; LBP-76-008 (NRCI-76/3, pp 199-204)
Antitrust; 06-11-76: Decl.lon; ALAB-332 (NRCI-76/6, PP 785-803)
Construction parmlt: 05-10-76: Initial DeciSion, Supple .. ental Partial:
LBP-76-017 (NRCI-76/5, pp 621-6)
Licensing, Antitrust; 03-19-76; Order: LBP-76-011 (NRCI-76/3, pp 223-76)
PILGRIM NUCLEAR POWER STATION, Unlt.2: Docket 50471
Construction Perlllt; 02-20-76: Order: LBP-76-007 (NRCI-76/2, PP 156-8)
RIVER BEND STATION, Units 1 and 2: Docket. 50458:50459
Construction Permit: 03-0"-76; Memorandum and Ordar: ALAB-317 (NRCI-76/3, pp
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175-85 )
Construction Permit; 05~10-76; M•• orandum and Order:'ALAB-329 (NRCI-76/5, pp
607-12)
" '
SAN ONOFRE GENERATING STATION, Unlts'2 and 3; Dockets 50361;S0362'
Construction Permit; 01-22-76; Me.orandu. and Order: ALAB-308 (NRCI-76/1, pp
20-30)
..
,
SEABROOK NUCLEAR STATION, Units 1 and 2; Dockets 50443:50444
Construction Permit; 02-04-76;'Me.orandu. and Order; LBP-76-004 (NRCI-76/2,
pp 123-26)
' .
,
,
Construction Permit; 06-29-76; 'Initial Decision; LBP-76-026 (NRCI-76/6; pp
857-949)
.... ,
Construction Permit; 06-29-76; Me.orandum and Order; L8P-76-027'(NR~I-76/6,
. pp 950-2)
SOUTH TEXAS PROJECT NUCLEAR GENERATING STATION, Units 1 and 2;:Dockets STN
50498:STN 50499
. , '
..,
,
Construction Permit; 01-28-76; Decision; ALAB-306 (NRCI-76/1, ·pp'14-16)
ST. ,LUCIE 'NUCLEAR POWER'PLANT, Unit 2: Docket S0389 '
.
.
Construction Permit; 06-29-76; Declslon:'ALAB-335 (NRCI-76/6, PP 830-46)
TARAPUR ATOMIC POWER STATICN;'Unlts 1 and 2: DOCkets 702071;702131
';
'Special Nuclear'Materlals Export License; 03-17-76;'Order; CLI-76-004
(NRCI-75/3, pp 159-50)
,
Special Nuclear Materials, Export Llcense;.03-25-76; Order; CLI-76-005
(NRCI-76/3, pp 161-5)
Special Nuclear MaterIals, Export Llcense;.05-07~76; Opinion; C~I~?6-006
(NRCI-76/5,'pp 553-93)'
Special Nuclear Material, Export License; 05-21-75; Order; CLI-76-007,
(NRCI-75/5, pp 594-7)
,
. , . ,, '
WILLIAM H. ZIM"ER,NUCLEAR POWER STATION; Docket,S0358
Operating License; 01-07-75; Decision; ALAB-305 (NRCI-76/1, pp 8-13)
WOLF CREEK NUCLEAR GENERATING STATION, Unlt'l; Docket STN 50482'
Construction Permit; 01-20-76; Memorandum.and Order; ALA8-307 (NRCI-76/1, pp
17"-19)
.
,
'."
Construction Permit; 02-03-75; Memorand~m ~nd Order;,ALAB-311 '(NRCI-76/2, pp
85-90 )
Construction Per.lt; 04-07-76; Decision; ALAB-321 (NRCI-76/4, pp 293-330)
Construction Permit; 04-27-75; Decision; ALAB-327 (NRCI-75/., pp;408-19)
Construction Permit; 05-18-76; Order; LBP-76-019 (NRCI-75/5, 'pp 652-4)
Constructlon.Permlt; '06-08-76; Decision; ALA8-331·(NRCI-76/6, pp '771-84)
WPPSS NUCLEAR PROJECT, Units 1 and.4; Dockets STN-50450;STN 50513' ,
Construction Permit; 01-23-76; Decision; ALAB-309 (NRCI-76/1, pp 31-2)
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