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PREFACE 

This is Book I of the fifth volume of issuances of the Nuclear Regulatory Com
mission and its Atomic Safety and Licensing Appeal Boards and Atomic Safety 
and Licensing Boards. It covers the period from January I, 1977, to March 
31,1977. 

Atomic Safety and Licensing Boards are authorized by Section 191 of the 
Atomic Energy Act of 1954. These Boards, comprised of three members con
duct adjudicatory hearings on applications to construct and operate nuclear 
power plants and related facilities and issue initial decisions which, subject to 
internal review and appellate procedures, become the fmal Commission action 
with respect to those applications. Boards are dra~n from the Atomic Safety 
and Licensing Board Panel, comprised of lawyers, nuclear physicists and engi
neers, environmentalists, chemists, and economists. The Atomic Energy Com
mission first established Licensing Boards in 1962 and the Panel in 1967. 

Begirming in 1969, the Atomic Energy Commission authorized Atomic Safety 
and Licensing Appeal Boards to exercise the authority and perform the review 
functions which would otherwise have been exercised' and performed by the 
Commission in facility licensing proceedings. In 1972, that Commission created 
an Appeal Panel, from which are drawn the Appeal Boards assigned to each 
licensing proceeding. The functions performed by both Appeal Boards and 
Licensing Boards were transferred to the Nuclear Regulatory Commission by the 
Energy Reorganization Act of 1974. Appell). Boards represent the fmallevel in 
the administrative adjuicatory process to which parties may appeal. The Com
mission may, however, on its own motion, review various decisions or actions of 
Appeal ~oards. 

This volume is made up of reprinted pages from the three monthly issues 
of the Nuclear Regulatory Commission publication Nuclear Regulatory Com
mission Issuances (NRCI) for this period, arranged in chronological order. 
Cross references in the text and indexes are to the NRCI page numbers which 
are the same as the page numbers in this publication. 

Issuances are referred to as follows: Commission--CLI, Atomic Safety and Li
censing Appeal Boards--ALAB, and Atomic Safety and Licensing Boards-LBP. 

The summaries and headnotes preceding the opinions reported herein are not to 
be deemed a part of those opinions or to have any independent legal significance . 
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Cite as 5 NRC 1 (1977) ,. :' /, '. CLI·77~1 

,., "UNITED STATES OF AMERICA :'" 
, :' ,NUCLEAR REGULATORY COMMISSION 

I' • , , 

COMMISSIONERS: 

Marcus A. Rowden, Chainnan 
Edward A. Mason 
Richard T. Kennedy 

I. 

I n the Matter of Docket No. STN 50-482 
• T .,' 

" 
KANSAS GAS AND ELECTRIC COMPANY· 
KANSAS CITY POWER AND LIGHT COMPANY 

, .. :: -.1 ::.: ' 

« ~;'. I 

(Wolf Creek Nuclear Generating 
Station, Unit No.1) . I , January 12, 1977 

, : , . 
.1 

. Upon review pursuant to ,10 CFR 2.786 of ALAB·32I and ALAB·331,the 
Commission concludes ·that (1) the ,licensing' Board 'had . authority to grant 
declaratory relief in order to avoid delay; (2) the Commission is authorized to 
evaluate, ,under NEPA, ·the environmental impacts occurring· "offsite" of 
constructing a facility access road and railroad spur; and (3) the Appeal Board's 
factual findings on these questions need not be reviewed, since its fonnulation of 
the applicable legal standard was substantially correct., , , 

, Appeal Board decisions affIrmed. 
, ~ I • 

• • I ", ,:. I I'f '., " 

LICENSING BOARD: DELEGATED AUTIIORITY 

A licensing board has the authority to grant appropriate declaratory relief in 
order to remove uncertainty and avoid delay: 5 U.S.C. 554(e) and 556(c)(9), and 
10 CFR 2.718. , I" 

, ' 

NEPA: SCOPE OF REVIEW 
• .1'·1 

The NRC must c~nsider,' ~nder NEPA, the envir~~entai i~p~cts o~activi. 
ties attributable. to the operation of nuclear power plants, even if they take place 
"offsite," and where necessary ~ilY i'mpose license conditions' to minimize those 
impacts. [', >. 



NEPA: PRE·LWA CONSmUCTION ACTIVITIES 

A licensing board may; as a matter of discretion; grant permission for offsite 
activities before an LWA is granted provided that. either (1) the impact is so 
trivial that no conceivable harm could be done to any of the interests sought to 
be protected by NEPA or (2) the possible damage is fully redressable and the 
applicant is willing to obligate itself, if required, to undertake such activities as 
are necessary to restore the site. 

Mr. Jay E. Silberg, for the applicants, Kansas Gas. and L 

Electric Company, et al. 

Messrs. Milton Grossman, Stephen H. Lewis, and Michael E. 
Riddle, for the NRC Staff. . 

MEMORANDUM AND ORDER 

.. This construction permit proceeding has given rise to two important and 
recurrent legal questions: first, whether Atomic Safety and licensing Boards 
have authority to rule on legal issues arising in connection with licensmg actions 
in advance of ruling on 'an application for a limited work authorization, con· 
struction permit, or operating license; second, whether and to what extent 
boards are authorized or required by NEPA to take into account environmental 
impacts occurring "offsite"-Le., beyond the exclusion area fence-and to 
impose license conditions concerning these impacts. Recognizing the significance 

, of these issues, the Atomic Safety and licenSing Appeal Board accepted certifi· 
cation from the licensing Board to which they were first posed. Its response was 
a divided one with different majorities on the two questions. ALAB.321, 
NRCI·76/4 293 (April 7, 1976). We announced our decision to review and called 
for further briefmg. We now affirm. A summary of the factual and procedural 
background will place these issues in perspective. . , . . 

Factual and Procedural Background 

The applicants, Kansas Gas and Electric Company and Kansas City Power 
and light Company have jointly applied for a permit to construct a nuclear 
reactor designated as the Wolf Creek Generating Station. Hearings have now 
been held before an Atomic Safety and . licensing Board and a decision on a 
limited work authorization is pending} In December 1975, applicants requested 

, 

I The Board will follow the procedure prescribed by our Supplemental General 
Statement of Policy of November 5, 1976, concerning assessment of environmental Impacts 
associated with parts of the uranium fuel cycle. 41 Fed. Reg. 49898. 

2 



the licensing Board to deteimine that they could legally proceed with construc
tion of offsite portions of a railroad spur and plant access road for the Wolf 
Creek facility prior to issuance of a limited work authorization. The Board was 
told that the spur and road would reach the site boundary and connect it with 
existing trackage and roadways, thereby facilitating transportation of workers 
and materials to the site as soon as a limited work authorization might issue. The 
applicants pointed to delays that had already occurred in the hearing schedule of 
the proceeding, and con~ended that the effects of those delays could ,be 
mitigated by starting construction of these offsite transportation links. The ap
plicants sought a determination that the Commission lacked authority to limit or 
condition offsite construction activities of this kind, at least prior to a ruling on 
the construction permit application. , 

The NRC opposed this motion, arguing that the Commission has broad 
regulatory jurisdiction over offsite activities associated With the construction of 
a nuclear power facility, such as the road and spur in question here. If the 
Commission could impose conditions on such activities in a construction permit 
or limited work authorization, the staff argued, then 10 CFR 50.10, the regula
tion designed to implement NEPA in this regard, also prohibits such activities 
prior to Commission approval. The staff response also suggested, however, that 
the applicant's' motion was "essentially a request for declaratory relief' and 
questioned whether the licensing boards have been delegated authority to issue 
declaratory orders. 

The licensing Board denied the motion. Notwithstanding the staffs 
contrary suggestion, the Board determined that it was empowered to decide the 
quesion posed by applicants. On the merits, it held that applicants are required 

. to obtain prior Board approval before engaging in offsite construction activities 
which could properly be the subject oflicense conditions. 

Applicants then sought a directed certification of the issues from the 
Atomic Safety and licensing Appeal Board. The Appeal Board accepted certifi
cation and, by differing majorities on each issue, upheld the Ilcensing Board's 
decisions. The Board found that (1) "the Commission's boards are empowered 
to pass on the merits of questions concerning' whether certain activities are 
within the scope of pending adjudicatory, proceedings'~; and (2) that ''the 
construction facilities here involved are ... an activity that falls within the Com-
mission's regulatory jurisdiction and ... required advance approval in some 
form." ALAB-321, NRCI-76/4 293. We discuss these questions in.turn. 

The Procedural Issue 

The NRC staff initially characterized the applicant's motion as a request for 
"declaratory relief," and suggested that the Board lacked delegated authority to 
grant such relief. The proper characterization of the applicant's request was a 
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point of disagreement and the subject of extended ,discussion in the Appeal 
Board decision. NRCI·76/4 at 298.304,316·322. The dissenting Board member 
agreed with. the staff that declaratory relief was being sought and expressed the 
view that such relief was 'beyond the power of licensing boards to grant. The 
majority on this ,question reached its affirmative: conclusion by alternative 
routes: first, that the relief sought was not "declaratory,", but merely a ruling on 
the board's jurisdiction; alternatively, the majority reasoned that the Ucensing 
Board had been authorized by 10 CFR 2.718 to act, even if the relief.were 
properly characterized as "declaratory.': ' , 
'" ,For purposes of Commission decision, resolution of this question need 
neither tum on whether the present issue fits neatly under judicial "declaratory 
judgment" doctrines nor be cast in the rubric of ruling on a tribunal's ·~urisdic· 
tion." Without regard to labels, this Commission has undoubted authority to tell 
the Kansas Gas and Electric Company whether it is free to proceed with con
struction relating to a nuclear power plant before it obtains a construction 
permit for that plant. Cast in Simplest terms, the present question, then,. is 
whether our rules can be fairly read as delegating to licensing boards a power we 
concMedly possess. In resolving that question, we read our rules, as did the 
Appeal Board, in the light of judicially developed doctrines that may be relevant. 
Beyond that, however, the Commission, as 'the source of delegated power, is 
more' free than 'the boards to resolve 'debatable issues ,of rule interpretation on 
the basis of relevant policy considerations. 

, We believe ,that the relief involved here may properly be characterized as 
"declaratory" and ,that this Commission's regulations, 10 CFR 2.718(1),are 
fairly read as authorizing licensing boards to 'grant such relief. In requesting that 
the licensing Board rule that construction of offsite access roads and railroad 
spurs could proceed in advance of receipt of a limited 'work authorization, the 
applicant was attempting to discover before acting whether the proposed activity 
would subject it to :legal risks,' or-put, another ,way-whether the' proposed 
course' of conduct is within the regulatory authority of the' agency. Had the 
'applicant proceeded with construction without requesting a determination from 
the board,it, might have exposed'itself to the 'risk of civil liability or even 
criminal prosecution:· On the other hand, the applicants argue that there are 
substantial costs in delaying the work in question u'ntil the issuance of an LWA, 
pointing out that should the LWA issue, construction activity then authorized 
would be substantially delayed by the need to build access' routes first: The costs 
to the applicants of either proceeding or of waiting because of uncertainty as to 
its legal obligations create the type of dilemma which declaratory relief is 
fashioned to resolve. See e.g. Abbott Laboratories v. Gardner,' '387 U.s. 136 
(1967). . " 

The Administrative Procedure Act, 5'U.S.C~ 5S4(e) authorizes this Commis
sion to issue ~e~laratory orderS "to ,term.inate a' controversy or to, remo~e 
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uncertainty," and, by agency rule, to empower presiding officers to exercise this 
power. 5 U.S.C. 556(c)(9). General commentary on administrative practice2 

supports the use of this authority as an efficient tool of administrative justice. 
The relevant delegation to presiding officers of this Commission is contained in 
10 CFR 2.718, giving them ~'all powers necessary" to carry out their duties ''to 
take appropriate action to avoid delay." Among the powers enumerated in this 
rule is the authority to ''take any other action consistent with the (Atomic 
Energy) ,Act," the, Commission's other regulatiqns and the Administrative 
Procedure Act. Thus, the licensing boards have the power to issue declaratory 
relief provided, there is the requisite connection between the rendering of a 
declaratory order and .fulfillment of the board's duty to take appropriate steps 
to avoid delay in a proceeding otherwise before it. The applicants' motion, made 
to a licensing board already constituted to hear their application, has such a 
connection.' , ',r 

A clarification of the kind , requested of an applicant's responsibilities under 
this Commission's regulations could have an impact upon the time necessary to 
prepare for hearing, as well as the duration of the hearing itself. It would be a 
disservice to' the applicants, the parties and the licensing board itself if hearing 
participants 'engaged their o~ resources and ours in' consideration of matters 
which were lat;er found to be beyond this Commission's licensing authority. . 
", ,Other policy consid~ratiOlls support this reading of the regulation. No useful 
'purpose can be served by forcing applicants to act at'their peril to discover 
whether their actions would place them in legal jeopardy. Rather, it should be 
our purpose to encourage applicants to briflg questions such as' these,to licensing 
boards for early resolution. As matters have turned out, the applicant 'has been 
allowed to go ahead with a portion of the proposed offsfte work, following 
scrutiny of its environment;U impacts under NEPA standards. Thus, the avail
ability of declaratory relief has removed uncertainty, accommodated an ap
plicant's practic3I needs, and promoted the environmental concerns underlying 
NEPA. We note in conclusion that th~ only practical alternative in a case like 
this to recognition of declaratory order authority in the boards is the mechanism 
of opinions of the General Counsel. That mechanism is available. See 10 CFR 
Part 8. However, the General Counsel does not possess the lice'nsing board's 
familiarity with possibly crucial factual, issues, and his other functions include 
advice to the Commission in the exercise of its own review function following 
upon licensing hearings. For these reasons, we believe that questic)lls of this ki~d 
are, in general, more effectively addressed by the board having jurisdiction over a 
particular proposed facility. ' 

,r 

2 See, e.g., Davis, Administrative Law § 4.10. 
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,The Substantive NEPA Issue 

The facts presented by this case, as we have indicated, concern the construc
tion of an access road and railroad spur which applicants say are needed to allow 
the efficient transport of men and materials to the site when onsite work acti
vities begin. The road and spur in question are not located on the land where the 
nuclear reactor will be built, but lead to it. The legal issue now before us was 
summarized by the Appeal Board as the "extent to ~hich the National Environ
mental Policy Act has conferred jurisdiction on the Commission (and its 
licensing boards) over service facility construction which, ,although directly 
associated with and attributable to a nuclear power plant, occurs away from its 
immediate location." NRCI-76/4 at 304. And in addressing this issue, we must 
take into consideration the possible Significance of the fact that some off site 
pre construction activity might not tum out to be associated with a nuclear 
facility, and in fact could or would have been taken even absent an application 
to construct a nuclear facility. 

The obUgation to apply to this agency for permission to build a nuclear 
power plant arises under the Atomic Energy Act 'of 1954. As relevant here, the 
Act provides for issuance of construction permits upon findings thit a proposed 
facility will provide a reasonable assurance of public health and safety. Prior'to 
enactment of NEPA, implementing regulations reflected the principal thrust of 
the Atomic Energy Act and barred safety-related construction activities on a 
proposed facility site until a construction pe~it was issued. The bar on 
construction extended to "pouring the foundation for, or the installation of, any 
portion of the permanent facility." 10 CFR 50.l0(b). However, there Was no bar 
to site activities that might have a substantial environmental impact but which 
had no safety significance. Construction permit applicants wllling to assume the 
risk that their applications might be denied were specifically allowed to proceed 
with "site excavation, preparation of the site for construction of the facility, 
including the .•. construction of roadways, railroad spurs, and transmission 
lines." Section 50.10(b)(1). ' 

With the passage of NEPA, the AEC was obliged to amend its regulations in 
several respects to provide for the requisite examination of environmental 
consequences of license appUcations. These amendments included a new section 
50.10(c) defming "commenc~ment of construction" more broadly to include 
"any clearing of land, excavation or other substantial action that would 
adversely affect the environment of the site." The word .','site" is not separately 
defined. Unlike the prrceding subsection 50.10(b) described above, which 
antedates NEPA, new subsection 50.l0(c) does not specifically refer to road
ways and railroad spurs. However, the broad and general prohibition of construc
tion so as not to affect "the environment of a site" is easily read to bar such 

6 



activities as road and railway construction leading to a site, at least where sub
stantial clearing or grading is involved.3 

Applicants argue for a restricted interpretation ofNEPA and section 50.10, 
the relevant implementing regulation we have described. Under the reading urged 
by applicants, the physical boundaries of the site owned by the applicants-the 
chain link fence-would mark off the area for which Commission authorization 
would be required in advance of construction .. 

The NRC staff argues that the regulations must be interp'reted broadly in 
light of the Commission's responsibilities to comply with NEPA, and that so 
interpreted, those regulations proscribe environmentally significant construction 
activities associated with nuclear power plant construction-including activities 
beyond the fence-without prior Commission approval. We essentially agree with 
the staffs position. 

The contention that we need not consider and seek to mitigate significant 
environmental impacts away from the immediate location of a proposed nuclear 
facility in meeting our NEPA obligations has been considered and rejected in the 
past. Detroit Edison Company (Greenwood Energy Center), ALAB-247, 8 AEC 
936 (1974), it was proposed that new reactors for which licenses were requested 
be connected to the applicant's existing power grid by constructing a ninety-mile 
transmission line having a right-of-way in some cases of over 400 feet. There 
also, applicants contended .that the Commission lacked authority to condition 
permits in, order to mitigate offsite environmental effects associated with the 
transmission lines. The licensing board asserted jurisdiction, noting that a nuclear 
power plant without transmission lines is "like an airplane that can't fly." 8 AEC 
at 937. The Appeal Board agreed that "no other conclusion is reasonable" than 
that the transmission lines b~ viewed as an integral part of nuclear generating 
plants. 8 AEC at 939. The Greenwood Appeal Board discussed our NEPA 
responsibilities in this respect at some length, concluding in the following 
language, at 938: 

.. it is settled ,that. the responsible federal officials must place in the 
balance, in addition to all the usual economic and technological considera-

"This reading is consistent with the Statement of Considerations which accompanied 
the post-NEPA amendment of section 50.10. See 37 Fed. Reg. 5745. While the Statement 
does not shed direct light on'the present problem, it conflIms that the amendments were 
"to facilitate consideration and balancing of a broader range of realistic alternatives and 
provide a more significant mechanism for protecting the environment during the earlier 
stages of a project." Site preparation was recognized to be a "key point, from the 
standpoint of environmental impact." This reading gains additional support from the 
language of subsection 50.10(e); the enumeration there of activities which require advance 
authorization includes items such as access roads, railway spurs, transmission lines and the 
like. See also Regulatory Guide 4.2, Revision 2 (July 1976), at Chapter 4, 4.1,- "Site 
Preparation and Station Construction." 
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tions, the consequences their actions will entail for the people and places 
they affect [and must] evaluate the "reasonably foreseeable' environmental 
impact" of its proposed actions. It must then decide in light of .'those 
ramifications whether any given action should be allowed to go forward.' 

Review of the environmental impacts of. transmission line routes has since been 
conducted in most cases. See, e.g., Virginia Electric and Power Co. (North Anna 
Station), ALAB:325, 'NRCI·76/4 404 (April 16, '1976), petition' for review 
pending sub nom.' Culpeper League lor Environmental Protection 'v. NRC, No. 
76·1484 (D.C. Cir.); Public Service Co. of New Hampshire (Seabrook Station), 
LBP·76.26, NRCI·76/6 857,885·892 (June 29, ,1976). 
, , In other instances, this Commission has assumed the necessity of'consider· 

ing and, where necessary, adopting license conditions with reference to the 
environmental consequences of matters away from' the immediate site of the 
reactor in question: See e.g., Consolidated Edison Company' (Indian Point Sta· 
tion, Unit 3), CLI·75·14,. 2 NRC 835 (1975) (construction of cooling towers to 
mitigate offsite fish kills); Public Service Company of New Hampshire (Seabrook 
Station, Units 1 and 2), ALAB·349, NRCI·76/9 235,254 (September 30,1976) 
(construction of a barge landing).4 , t" ' 

The applicants seem to appreciate that the apparent thrust of their posi· 
tion-that no consideration need be given to environmental impacts away from 
the immediate environs of the site-is 'contrary to our past decisions and difficult 
to square with judicial interpretations of NEPA. See, e.g., 'Calvert Cliffs' Co
ordinating Committee v. AEC, 449 F.2d 1109, 1122 (D.C. Cir. 1971). They 
accordingly narrow their position with the qualification that offsite construction 
impacts can be "considered" by the boards in striking the overall coSt·benefit 
analysis. Thus, if the final balance is favorable in comparison, say, to a fossil 
facility or another site, we are told that 'the project must be approved; everi if 
the environmental impacts of the project as proposed might be significantly 
lessened by conditioning the way in which offsite construction is carried' on. We 
disagree with this'contention for the following reasons.' , ,: I 

There can be no serious dispute that in connection with a ruling on an 
application for a license (a,Iimited work authorization, construction permit, or 
operating license), we may consider the environmental impacts of related offsite 
construction projects-such as connecting roads and 'railroad spurs-and where' 
necessary 'impose license conditions to minimize those impacts. ' . . . ~ .' 

4 Certainly the courts have also assumed that' the Commission must consider the 
environmental effects of activities attributable to the operation of nuclear reactors, whether 
they take place "ofr' or "onsite." See Natural Resources Defense Council, et aI" v. NRC, 
_ F.2d _, Nos. 74·1385 and 74·1586 (D.C. Cir. July 21, 1976) at fn. 3, concerning the 
nuclear fuel cycle, in which most of the "events take place off the individual reactor site, 
but are necessary to its continued operation." 
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Although our prior decisions make it clear that our NEPA'review extends to 
significant offsite environmental impacts, it must be conceded that the regula
tion'limiting prelicensing'construction-IO CFR s0.10-is somewhat ambiguous. 
The phrase in present subsection S0.10(b) barring construction "on a site on 
which the facility is to lie operated," read in isolation, lends some support to the 
applicants' fence-line interpretation. On the other hand, subsection (c)'s 
reference to "the environment of a site," as well as the subsection (e) language, 
suggests the broader interpretation urged by the NRC staff. But beyond the 
semantics of.therule, we must of course interpret it in the'light of our responsi
bilities to implement NEPA. We believe, as does the staff, that if. we are to 
discharge fully our NEPA responsibilities, a "site'~ for purposes of section 50.1 0 
must mean all the'land on which the plant and its necessary accouterments, 
including transmissiori lines and access ways, are to be located. And those 
impacts need not be limited to impacts characterized as related to radiological 
health .and safety.s Otherwise, the Commission will not be allowed to review the 
proposed work at a time . when it is still possible to mitigate the particular 
environmental damage that may be caused thereby.6 
.. ,We take this view of our NEPA obligations aware of the difficulties it may 
entail. 'The NEPA requirement of review and approval may duplicate reviews 
undertaken on State or local levels. Such duplication is wasteful of resources, 
and may not be significantly beneficial to the environment. 

More ·important, nice questions of judgment will doubtless arise whether 
given site·related activities are sufficiently tied to nuclear reactor construction to 
require our prior approval. Absent a planned nuclear facility (or other special 
circumstances),the road in question could undoubtedly be built without engag
ing the processes and scrutiny of the federal government. But one may postulate 

, ,:' ':.'. .: I,' r :' ,..., 

• A limitation on our authority which is defined strictly on the basis of the boundary of 
ihe applicant's site 'wrongly suggests that the concept of a "site" can be fixed for all 
purposes by where the 'applicant chooses to put a chain link fence; But "site" concepts may 
vary for different purposes. From the standpoint of exclusion area size, for example, the 
area of the ','site" is not itself an "arbitrary minimum," set by . this Commission. It ,is 
"flexible an'd can be reduced as 'the extent of the engineered safety features is increased." 
Southern California Edison' Company (San Onofre Nuclear Generating Station, Units 2 and 
3), ALAB·268; 1 NRC 383,405 (l975). . .' " . ;, .. 
.. 'The cases cited to us by the applicants are not controlling. No nuclear piant can be 

bullt without a license from this agency. By contrast, in Homeowners Emergency Life 
Protection Committee v. Lynn, 388 F.5upp. 971 (C.D. Cal. 1974), f<;lr example, the dam 
rebuilding project proposed by the Los Angeles Department of Water and Power would have 
been built by the city whether or not federal funds were eventually secUred. The only 
federal activity was related to the processing of an application for federal funds, and some 
anticipatory coordinate planning on the part of the' city officials., Similarly, in City of 
Boston v. Volpe, 464 F .2d 254 (1st Cir. 1972), an injunction sought against the State port 
authority was denied. While the State officials had applied for federal assistance, .such 
assistance had'riot been received or even committed 'in such a way as to make it bindirig. 
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a situation in which a utility buys land suitable either for a fossil or a nuclear 
plant, but has not decided which option to pursue. In such a case, one may ask 
whether the utility can build an access road without NRC approval. An applicant 
may wish to engage in offsite activities of utility to it independent of the final 
purpose of the land in question (and/or any pending license application), and 
which activity applicant would have undertaken in any event. 

We need not and do not attempt to decide these questions which are not 
before us now, although they clearly bespeak a need for restraint. We believe we 
can, however, give the board, regulatory staff and potential license applicants 
some useful guidance, and allow the law to develop on a case-by-case basis. In 
the present case, the applicants point out that the Wolf Creek site is also suitable 
for a fossil facility, thereby suggesting another reason for us to eschew any 
NEPA scrutiny of offsite activities prior to a ruling on the ,application. But, as 
the Appeal Board pointed out, the applicants here concede a "close relation
ship" between the proposed nuclear plant and the offsite construction activities. 
NRCI-76/4 at 304, note 18. Quite apart from that concession, however, we agree 
with the staff that where, as here, an applicant is actively prosecuting an applica. 
tion for a construction permit for a nuclear reactor, we must assume for NEPA 
review purposes that the applicant actually intends to build a reactor. The' fact 
that the site might also be suitable for a fossil facility is relevant to consideration 
of alternatives under NEPA, but it affords no reason for ignoring offsite 
construction activities associate'd with the license application being pursued. 

More difficult questions might arise in the case where a prospective ap
plicant for a Commission license proceeds with access road construction or site 
clearing before filing any papers with this Commission. It is possible that our 
decision today will have the undesirable impact of encouraging certain applica. 
tions to be ftled late, following the completion of related offsite construction, in 
order to circumvent NEPA review. We do not think this very likely, however. 
The types of activities we are discussing are ge'nerally quite insignificant in 
relation to the ,size and cost of nuclear power. plant projects. There are other 
planning and scheduling items that take precedence. Moreover, as the staff has 
suggested, if attempts were made to'circumvent our NEPA regulation, we would 
not he ''powerless to do anything about [such] actiVities' deliberately under
taken to frustrate [our] status quo regulation by a person' who had formed a 
definite plan to apply for a nuclear generating license." Beyond that, should we 
adopt a proposal now under consideration for early site review (41 Fed. Reg. 
16835), situations like the 'present one 'may not even arise, because, with early 
advance approval, roads and railroad spurs would not become' obstacles on the 
critIcal path of construction. " ' 

In addition to possible questions concerning the existence of a nexus 
between a given prelicensing activity and an intention to construct a nuclear 
facility, there will in some cases b~, ~uestions concerning the degree of environ-
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mental impact associated with the activity. As we shall discuss, work on the 
access road involved here turned ,out' to have no "significant impact on the 
environment and was therefore allowed to proceed in advance of a board ruling 
on an LWA. The acquisition of land, which was the subject of challenge in Gage 
v. AEC, 479 F.2d 1214 (D.C. Cir. 1973), would appear to be an activity which 
would not require advance Commission approval.? When a deed evidencing 
ownership of land changes hands, the impact on the environment, if any, is 
negligible. Under the "rule of reason" applicable under NEPA, we have discre· 
tion to draw lines of this kind from a common-sense standpoint. This type of 
activity illustrates one practical outer ,bound on our prelicensing review. Other 
limitations can be developed on a case-by-case basis. ' 

Prelicensing Scrutiny of Insignificant-Impacts 

The Appeal Board in ALAB·321 suggested that the regulations provided 
possible means for an applicant to expedite the types of building involved here, 
if the environmental effects of the construction were, as claimed, insignificant. 
The Board suggested that: (l) the utility could seek an exemption under 10 CFR 
§§ 50.12 and 51.4'; (2) it could plead special circumstances under 10 CFR § 
2.758, which provides that a ,particular rule or regulation can be waived' or an 
exception made when it is shown that the "application of the rule or regula. 
tion .•. would not serve the purpose for which [it] was adopted." If the licensing 
board so found, after hearing, the question would be certified immediately to 
the Commission; or (3) the utility may attempt to demonstrate to the licensing 
board that its proposed construction of transportation routes will not "adversely 
affect the environment." See 10 CPR 50.10(c). If it can do so,it may "be able 
to obtain a ruling from the board that it may proceed-at its own risk-in 
advance of a ruling on the LWA." As the Board pointed out, each of these three' 
procedures would involve Commission or Board scrutiny under NEPA before 
construction could be approved. 

Applicants chose the third of these routes. An evidentiary hearing which 
examined the extent of the environmental impact of the proposed road and 
railroad spur was thereafter held before the licensing Board. The Board entered 
an order on May 18, 1976, which authorized construction of the road only. That 
portion of the order which denied, applicants' request for permission to 
construct the railroad spur was appealed to the Appeal Board, which rendered 
ALAB·331, affirming the licensing Board's decision by'a divided vote. Kansas 

'The transfer of land from a federal agency to a utility for possible future use as a 
reactor site raises separate issues we do not reach here. See Concerned Citizens of Rhode 
[tlond v. NRC, C.A. 76'{)S20, United States Federal District Court (D.R.I.) (decision 
pending). 
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Gas and Electric Company (Wolf Creek Nuclear Generating Station, Unit No.1), 
ALAB-331, NCRI-76/6 771 (June 8, 1976). By Order dated June 28 .. 1976, we 
extended the time for review of, that decision to coincide with our previously 
announced review of ALAB·321. , 

The Appeal Board majority found that building the proposed railroad spur 
would have an adverse impact upon the environment of the site sufficient that 
such activities should not be allowed in advance of receipt of a limited work 
authorization. As the majority of the' Board viewed it, the question, was 
"whether the spur can be built with so trivial an' impact that it can safely be said 
that no conceivable harm would have been done to any of the interests sought to 
be protected by NEPA should the eventual outcome of this proceeding be a 
denial of the Wolf Creek application." NRCI-76/6 at 777. 

We agree with this formulation of the applicable legal standard, with one 
qualification and decline to review the Appeal Board majority's factual fmdings 
under this standard. ' "I' 

We wish to qualify our endorsement of the Board's legal standard' with 
reference to the question of redressability. The dissenting membedn 'ALAB-331 
argued persuasively that redressability should be carefully' considered in the 
present setting. He pointed out that while railroad tracks and gradings can have 
significant environmental impacts, they are impacts that can be largely reve"rsed 
later, if necessary. It is impossible to restore a virgin stand 'of timber; but 'one 
can, with some expense, pick up railroad tracks and ties and restore land to 
agricultural production. We think that there will be instances in 'which it will be 
possible to correet damage to the environment which is caused by site prepara; 
tion or other preconstruction activities, should the Commission eventually deny 
an applicant a construction permit. In those instances in which damage is'fully 
redressable, and the applicant is willing to obligate itself to undertaking'such 
activities as are necessary to restore the site, a licensing board might in its 
discretion allow the applicant to proceed accordingly. 

It is so ORDERED. ' " 

By the Commission 

, Samuel J. Chilk 
Secretary of the Commission 

r, ' 

Dated at Washington, D.C. 
this 12th day of January 1977. 
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In ALAB-357, the Appeiil Board deferred decision on a motion by licensees 
requesting an extension of time for compliance With a'specific operating license 
condition and ordered a'n evidentiarY hearing on that condition; the Board also 
continued an earlier temporary stay of the license condition. Upon review 
pursuant to 10 CFR §2.786, the Commission notes that the licensees have 'failed 
to carry their burden in support of the requested extensiori, that their motion 
was inexcusably late, and that the decision in ALAB-357 was a departure from 
the basic assumption in Commission procee'dings that parties will assert their 
own interests in a timely fashion with adequate support. Nevertheless, the Com
mission letsALAB-357 stand; in view of the imminency of the hearing and the 
fact that an Appeal Board decision on the merits is expected in the near future. • 

, \ " 

RULES OF PRACTICE: BURDEN OF PROOF 

Th'e ~oving party has the burden of proving that its motion should be 
granted.'tOCFR§2.732.' .' .. '". " 

,<' I 

RULES OF PRACTICE: RESPONSIBILITIES OF PARTIES 
" .' 

The staff h~ the obligation to lay all relevant materials before 'an adjudic~-
t~fy bo~rd to enable the board to dispose of issues before it. " " 
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MEMORANDUM 
The Atomic Safety and licensing Appeal Board here is currently engaged in 

a special proceeding to investigate certain ,seismic issues concerning licensee 
Consolidated Edison Company's Indian Point Station, pursuant to the Commis
sion's order, CLI-75-8, 2 NRC 173 (August 4, 1975). The background of the 
case is discussed in ALAB-319, NRCI-76/3 188,191-193 (March 16, 1976),and 
need not be repeated here. On April 5, 1976, two weeks before the commence
ment of evidentiary hearings in this proceeding, the NRC staff amended the 
operating license of Indian Point Unit 3, increasing its permissible operating 
power subject to certain conditions, including the construction of an expanded 
seismic monitoring network. See Section 2.C(4) of Amendment No.2 of the 
operating license of Unit 3 of the Indian Point facility. This condition contained 
a time limit requiring that two years' data be obtained from the system within 
three years of the issuance of the amendment. The aniendment was not entered 
into the docket of the pending seismic. proceeding, and the Board did not 
become aware of it until the last day of the hearings, during the licensees' 
cross-examination of staff witnesses. The Board then state'd that it would take 
no action on the condition without an opportunity for a hearing on the condi-
tion. Tr. 5509.' , 

On August 27, 1976, after the close of the hearing in the special seismic 
proceeding, the licensees moved the Board to modify the time limits imposed for 
compliance with the condition'. Specifically, the licensees requested that the 
three-year period allowed for the construction of the monitoring system and the 
collection of two years' data begin to run on 'the date of fmal Commission action 
and any associated judicial review, in the special seismic proCeeding, rather than 
on the already fixed date of issuance of the amendment~ April 5, 1976. 

On September 14', 1976, the Appeal Board deferred decision on the motion, 
but temporarily stayed the effectiveness of the condition pending an opportu
nity to review the existing record. In aCldition, it announced that even if the 
motion were denied, it would extend the date for compliance by the length of 
time it required after September 15 to reach a decision. On November 10, 19,76, 
in the decision herein reviewed, the Board, in a divided opinion, deferred ruling 
on the motion pending an evidentiary hearing in January 1977 and, in the 
meantime, continued the earlier stay. ALAB-357, NRCI-76/11 542. ' 

The moving party, here the licensee, has the burden of proving that its 
motion should be granted. 10 CFR § 2.732. Since the licensee failed to'provide 
information tending to show that the allegations in support of its motion were 
true, it failed to carry its burden, whatever the appropriate quantum of proof 
may be. The Appeal Board was unanimous' on this point. Moreover, tlie licensee 
made its motion three and a half months after the stafr"issued the amendment, 
three months after the beginning of the hearing-a comprehenSive hearing 
dealing with the subject matter of the amendment-approximately one month 
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after the close of the hearing, and in no way brought the amendment to the 
Board's attention until the final day of the hearing. Although the Board 
unanimously concluded that the motion was inexcusably, late, the majority 
nevertheless concluded that it'should attempt to determine the merits of the 
motion on its own initiative, notwithstanding deficiencies in the moving party's 
submission. It concluded that the overall public interest required a stay of the 
condition and an evidentiary hearing to determine whether the condition should 
be lifted or modified. The dissenter, on the other hand, stressed that the 
licensees had neither met nor even addressed the criteria which the Board has 
always required of other parties before issuing a stay, even though they had 
ample opportunity and resources to do so. In addition, the order continuing the 
previous stay effectively granted part of the relief requested. 

The Commission is sensitive to the concerns expressed by the' dissenter here. 
We have previously recognized the "public interest in the timely and orderly 
conduct of our proceedings." Nuclear Fuel Services, Inc. (West Valley 
Reprocessing PIant), CLI-754, 1 NRC 273, 275 (1975). We observe here that 
the Commission's adjudicatory system requires a certain discipline to keep it 
operating efficiently. It assumes that parties will assert their own interests in a 
timely fashion with adequate support, and that they will live with the costs of 
their decisions. As we view it, the majority's decision represents a departure 
from these basic assumptions. 

- However, under the particular facts of this case, we choose not to reverse. 
Implementation of the license condition has already been postponed for four 
months, and a hearing on the merits before the Appeal Board is imminent. In 
light' of the guidance we are providing here to future boards, we consider it 
pointlessly burdensome to now require the licensee to construct the network, 
with a decision on its merits expected in the near future. Under the circum
stances, we believe that the Appeal Board should move expeditiously to 
complete those hearings. ' , 

We note in conclusion that it is unfortunate that the staff did not bring the 
existence' of the newly imposed license condition to the attention of the Board 
so that it might have been considered. The staff has the obligation to lay all 
relevant materials before the Board to enable it adequately to dispose of the 
issues before it. 

,i 

Dated at Washington, D.C. 
-this 14th day of January 1977 

By the Commission 

Samuel J. Chilk 
Secretary of the Commission 
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I .. - ,I , 

Upon motion by NRDC requesting action b:, the Commission on a petition 
for emergency safeguards measures to protect strategic special nuclear material 
or, in the alternative, for revocation of licenses, the Commission concludes that 
(I) existing safeguards programs are, adequate to provide reasonable assurance 
that current activities of licensees are not inimical to the common defense and 
security and do not constitute an unreasonable risk to. the , public 'health and 
safety; (2) the decision by the .Director of the Office of Nuclear Material Safety 
and Safeguards not to invoke the emergency action requested was not an abuse 
of discretion; and (3) certain'· of the issues.raised are appropriate for resolution 
through rulemaking. ' 

Petition denied. 

iuiEs -OF PRAcrICE: STANnARD FOR REVIEW OF SHOW-CAUSE 
DETERMINATION 

A staff decision not to issue an order to show cause under 10 CFR §2.202 
is reviewable by the Commission under an abuse of discretion standard based on 
the following elements: (1) whether the statement' of reasons given permits 
rational understanding of the basis for the decision; (2) whether the decision· . ' 
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-maker has correctly understood governing law, regulations, arid policy; (3) 
whether all necessary factors have' been considered,' and extraneous factors 
excluded, from the decision; (4) whether inquiry appropriate to the facts 
asserted has been made; and (5) whether the decision is demonstrably untenable 
'on the basis' of all information available to the decisionmaker. Consolidated 
-Edison Company of New York, Inc: (Indian Point, Units 1,2 and 3), CLI-75-8, 2 
NRC 173 (1975). That review is essentially a deferral to the staffs judgment on 
'the facts relating to a' potential enforcement action, to avoid premature com-
mitment by the Commission on factual issues. ' ' 

'ATOMIC ENERGY ACT: EMERGENCY MEASURES 

Neither'the Atomic ,Energy Act nor NRC regulations require the invocation 
of drastic emergency action whenever information adverse ,to the integrity of 
existing nuclear power safety or safegu~rds systems is alleged. Nader v. Nuclear 
Regulatory Commission, 513 F.2d 1045, 1054-55 (D.C.:Cir. 1975): Where the 
,balance of available information demonstrates an undue risk, prompt remedial 
action is taken. ' 

, ", MEMORANDUM AND ORDER 

", ,'On February 2, 1976, the Natural Resources Defense Council, Inc. 
'("NRDC") 'flied a petition requesting that the NRC' either' immediately 
implement emergency safeguards measures to protect strategic special nuclear 
material ("SSNM") currently held or transported by NRC licensees or revoke 
forthwith the' licenses and take immediate possession of the SSNM. The 
emergency safeguards measures included immediate dispatch of U.S. Marshals 'to 
licensee facilites, curtailment or complete suspension of licensee activities, 
revocation of outstanding SSNM licenses, and immediate recovery of SSNM. " 

The "Emergency Safeguards Petition" before the Commission addresses the 
adequacy of safeguards measures, used by NRC licensees wh'o are authorized 
under our regulations (10 CFR Parts 70 and 73) to possess' or transport sub
stantial quantities of strategic special nuclear material! The term "safeguards" 
refers to the 'security measures undertaken'by a licensee to protect SSNM from 
loss, theft, or diversion and to prevent 'sabotage of a licensee's facilities or 
activities:" ' - -
" , ' By notice in the Federal Register dated February 4,1976 (41 FR 5357), the 
Commission requested comments on the petition. The Commission referred the 

I The term strategic special nuclear material ("SSNM'') includes uranium-235 (contained 
in' uranium enriched to '20 percent' or more ul the U-23S isotope), uranium-233, or 
plutonium alone or in any combination in a quantity of 5 ,000 grams or more computed by 
the formula, grams=(grams contained U-23S) + 2.S (grams U-233 + grams plutonium). 
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petition to the Director of NRC's Office of Nuclear Material Safety and,Safe
guards ("NMSS") under 10 CFR §2.206. ·After reviewing the matter and 
meeting with. NRDC representatives, the Director denied the. request for 
emergency relief on March 22, 1976, concluding that the requested emergency 
action was ''unnecessary'' and failed to "take into account the competing 
interest of the licensees and the broader. public interests involved." In the Direc
tor's words, "the present safeguards programs of the licensees in question are 
adequate to provide a reasonable assurance of, public health and safety and are 
not inimical to the common defense and security." On April 8, 1976, petitioner 
rued a motion requesting action at the Commission level, in response to the 
emergency safeguards petition. In its response, the NRC staff did not oppose the 
request for Commission action. However, the staff contended that our review 
should be a limited one under our Indian Point decision.2 In Indian Point, we 
stated our authority to. review, under an abuse of discretion standard, a staff 
decision made under 10 CFR § 2.206 not to issue an order to show. cause. ", 
,: Ten private companies (operating' 13 facilities) licensed by NRC currently 

possess SSNM, and four transport companies hold NRC-approved transportation 
plans for shipments of SSNM. The licensees utilize the SSNM for a number of 
purposes, but most of the SSNM-more than 90%-is high-enriched uranium held 
by certain licensees whose I principal business is fabricating fuel for the Navy 
Nuclear Propulsion Program, an important national defense activity relating to 
the initial fueling and refueling of Navy nuclear submarines and surface ships. 
Other SSNM is used in various research and development programs of private 
organizations and institutions and of governmental agencies. The SSNM which 
licensees possess or transport (predominantly. high-enriched uranium) differs 
from the .low-enriched uranium primarily utilized as fuel in commercial light 
water-cooled power reactors in· that the former is capable of ,being used to 
fabricate a nuclear explosive device while the latter.is not.3 SSNM licensees are 
therefore required by NRC regulations to protect the SSNM against loss, theft, 
or diversion (10 CFR parts 70 and 73). The potential consequences which could 
arise from the illicit use of SSNM are sufficiently great that licensees are required 
to employ detailed security measures to provide a high-degree of assurance 
against the threat of theft or diversion of the SSNM. Safeguards programs of 
licensees typically have several dimensions including: (1) physical security 
measures, such as private guards, physical barriers, and intrusion alarms (e.g., 10 
CFR § 73.50); (2) material containment programs providing for separate 
material access areas and vault storage ofSSNM (e.g., lO,CFR § 73.60); and (3) 

2 Consolidated Edison Company of New York, Inc. (Indian Point, Units 1,2, and 3),2 
NRC 173 (1975). See note 5 infra. '" , . 

3 Some licensees also possess limited 'amounts of plutonium. Plutonium is toxic. Adverse 
consequences could follow from its dispersal in the atmosphere. This is not as great a 
concern with either low or high-enriched uranium. 
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material control and accounting procedures such·as inventory and measuring 
systems designed to detect discrepancies in the amount of material on hand (e.g., 
10 CFR § 70.57). 

. Petitioner contended that the safeguards programs of the SSNM licensees do 
not sufficiently and adequately protect SSNM from theft or diversion by, for 
example, an armed terrorist group intent on obtaining SSNM for its illicit use. In 
support of its position, petitioner relied principally on internal memoranda and 
reports done by or for the NRC and its predecessor agency, the Atomic Energy 
Commission.4 Petitioner asserted that the common defense and security and the 
public health and safety require either that the licensees' safeguards programs be 
immediately supplemented to provide protection against the maximum credible 
threat of theft-as, for example, by the immediate dispatch of federal marshals
or, if. this cannot· expeditiously be done;, that the SSNM licenses be rovoked 
forthwith and that possession immediately be taken of the SSNM. 

1. Preliminary Considerations. 

,At the outset, we need to address two aspects of the emergency petition 
each of which affects our consideration. The first relates to our scope of review. 
The petition can be viewed as requesting both enforcement action against 
individual licensees and special rulemaking on a generic level. Because of its 
request for enforcement action, the petition was initially referred to the staff 
under 10 CFR § 2.206. The Director's decision not to institute action under 10 
CFR § -2.202 is reviewable by the Commission utilizing the standard of review 
established in Consolidated Edison Company of New York, Inc. (Indian Point, 
Units, 1 , 2, and 3), 2 NRC 173 (1975). Under this standard, detailed in a note 
below,s the Director's -decision will not be disturbed unless it is clearly un: 
warranted or an abuse of discretion. The Indian Point review is essentially a 
deferral to the staffs judgment on the facts relating to a potential enforcement 
action, in order to avoid premature commitment by the Commission on factual 

4 The reports and memoranda include an early draft of the NRC Security Agency Study 
required by the Energy Reorganization Act of 1974, an internal mem'orandum, dated 
January 19, 1976, written by Carl Builder, the Director of NRC's Division of Safeguards, 
NMSS ("Builder Memorandum''), the Rosenbaum Special Safeguards Study done for the 
AEC and issued in Apri11974 ("Rosenbaum Report''), and a Mitre Corporation report to 
the NRC entitled 'The Threat to Licensed Nuclear Facilities," done in September 1975. 

,5 Review of the Director's decision embodies the following elements: (1) whether the 
statement of reasons given permits rational understanding of the basis for his decision; (2) 
whether the Director has conect1y understood governing law, regulations, and policy; (3) 
whether all necessaIY factors have been considered, and extraneous factors excluded, from 
the decision; (4) whether inquirY appropriate to the facts asserted has been made; and (5) 
whether the Director's decision is demonstrably untenable on the basis of all information 
available to him. 

19 



issues. While the Director's decision not to . institute 'emergency action was 
rendered in March 1976, we consider this to remain his decision today by virtue 
of his responsibility under our regulations to act on his own· initiative.' The 
Director has not initiated the emergency action requested by petitioner to 'date. 
Thus, the Indian Point issue is whether'the Director's decision was an abuse of 
discretion, either when he made it or in light of the current facts.' " 

In this case; contrary to petitioner's' view utilization of the Indian Point 
standard will not noticeably limit Commission'involvement in the issues raised 
by the, emergency safeguards petition. As we have earlier 'nOted, a substantial 
part of the petition relates to policy matters which, as is clear from Indian Point 
and otherwise, the Commission itself must decide. In any event, we would rely 
heavily on the staff's judgment of factual matters, quite apart from the 
consideraions in Indian Point. Of course, we would examine the staff's judgment 
and its basis with the appropriate degree of discrimimition to satisfy ourselves of 
the judgment's validity. A searching inquiry is also considered essential to an 
Indian Point review.6 , .', . 

The second important aspect of the petition relates to the emergency nature 
of the relief sought. Much of the substance of the NRDC's position is of a policy 
nature which would warrant close Commission attention whether or not aVail· 
able information compelled the precipitate action it sought.7 Nonetheless, peti· 
tioner's contentions must be weighed in the context of its request for emergency 
action. 

The emergency action requested by petitioner is a drastic procedure which 
can radically and summarily affect the rights and interests of othe'rs, including 
licensees and those who depend on their activities: Our emergency 'powers must 
be responsibly exercised. C[. Nader v. Federal Aviation Administration, 440 
F.2d 292,294 (D.C. Cir. 1971). Available information must'demonstrate the 
need for emergency action and the insufficiency ofless drastic ineasur.es. In the 
context of the request for emergency relief in this case, the available information 
must show that the continued activities of NRC licensees, under current safe· 

6 The Indian Point standard of review is similar to the review that would be accorded the 
Director's decision by a court. 2 NRC at 175. See Dunlop v. BachowsTd.' 421 U.s. 560; 
568-576 (1975); Citizens to Preserve Overton Park; Inc. v. Volpe, 401 U.S: 402, 416 (1971). 
Using the Indian Point standard to review 'the Director's decision iIi this case is not an 
abdication of Commission responsibilities' as petitioner maintains.' As we have noted, the 
Commission itself will decide questions of safeguards policy. The Indian Poin(standard is 
reserved for the factually oriented controversies in which full Commission review at the very 
outset of a proceeding risks premature commitment on factual disputes which the Commis·' 
sion might later be called upon to review.' ' 

'Indeed, as we note later, the petitioner's 'contentions relate to policy matters being 
considered by the Commission. For this reason and as we note infra, we retain these aspects 
of petition for further review. 
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guards programs, are inimical to the common defense and securit)r'and consti
tute an unreasonable risk to the public health and safety. We are not required 
either by the Atomic Energy Act or by our regulations, to take the emergency 
action petitioner has requested whenever we receive'information adverse to the 
integrity of existing nuclear power safety or safeguards' syste~ns. See Nader v. 
Nuclear Regulatory Commission, 513 F.2d 1045, 1054-55,(D.C_ Cir. 1975). 
Where the balance of available information demonstrates an undue risk, we of 
course take prompt remedial action. Actions,have been taken to improve our' 
safeguards posture. But the facts have never called for the drastic relief which 
petitioner seeks. And as we state in detail in the following paragraphs, we believe 
that current available information also falls short of establishing a basis for, the 
emergency relief. 

; .. 

2. ReView of the Director's Decision and the Stafrs Site-Specific Actions. 
. " 

Petitioner has raised a number of safeguards issue~ calling for our considera
tion. Although there were safeguards deficiencies pointed up by a'series of staff 
site visits initiated' prior to receipt of the petition; the Commission is of the' view 
that the emergency remedies sought by petitioners were inappropriate in March 
1976, when Mr. Chapman denied the petition, and are equally inappropriate 
now. As we now discuss, what the staff review indicated as necessary to remedy 
the shortcoming revealed in fuel cycle 'facility safeguards was a systeniatic and 
integrate'd increase in safeguard~ protection im'plemented on an expedited, but 
not emergency, basis. Such an orderly enhancement of safeguards effectiveness 
has indeed been in progress since March, and we have recently directed imple
mentation of additional measures at a limited number cif facilities. Additionally, 
the Commission has decided to conduct a rulemaldng, the details o(which will 
be publicized shortly to' establish, through, public proceedings, a long-term 
regulatorY framework for safeguarding strategic quantities of special nuclear 
material. ; 

We believe the orderly approach adopted by the staff was and remains the 
correct one, in view of the compressed timetable under which'needed safeguards 
improvements have 'been and are being impleine~ted. In contrast, the' emergency 
measures proposed by petitioners would have required our taking action in the 
absence of the results of the stafrs careful, though' expeditious, review of the 
situation and could have had an unwarranted and severe impact on the opera
tions of our licensees, most of whom .are engaged in activities of importance to 
the national security. ' , , , .' 

In January of last year and prior to this petition, the Director of the NRC 
Office of Nuclear Material Safety and Safeguards initiated a special onsite review 
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of all SSNM licensees.8 The purpose. of the special review was to evaluate the 
safeguards measures of licensees against current NRC regulations and to analyze 
safeguards capabilities against a hypothetical internal threat of diversion of 
SSNM by at least one insider-an employee of the licensee-occupying any posi
tion, and, a hypothetical external threat of theft presented by a determined 
violen't attack of, at minimum; three well-armed, well-trained attackers, who 
might possess inside knowledge or assistance.9 Two separate task groups of the 
NRC safeguards staff visited each licensee's facilities. The task groups consisted 
of six-to-eight staff personnel;'and the visits ranged from two-to-four days' dura
tion. One task group examined the licensee's physical security measures for the 
purpose of gauging the timeliness, likelihood and adequacy of the licensee's 
response to an external attack. The second task group reviewed the licensee's 
material control programs to evaluate procedures controlling access to and con
tainment of SSNM. The reviews were completed in May.1 0 While the fixed
facility licensees were found to have safeguards programs which were generally 
in compliance with existing regulations, nearly all licensees were unable to defeat 
both hypothetical threats. The' most frequently observed weaknesses were 
control of access to significant quantities of SSNM (both stored and in process), 
exit search procedures, and adequacy of response by onsite and offsite forces. 
. The special review task groups reported that most weaknesses could be 

SThe January review was directed at the fixed-facility fuel cycle licensees. Activities of 
companies authorized to transport SSNM had been under special review since October 1975, 
and are discusSed infra. Much of the information generated by these staff reviews and 
followup activities is classified or proprietary. We have attempted in this memorandum and 
order to set forth the salient aspects of the information without, of course, compromising 
the classified nature of it. But the factual underpinning of our conclusions includes the 
classified information and briefmgs we have received from the staff. 

9 No specific threat levels are defmed in our regulations. 
, I 0While the Director's decision 'on the NRDC emergency request preceded completio~ 

of the site reviews, we do not concltide that his inquiry into the facts asserted by petitioner 
was thereby rendered incomplete. In our view the factual issues raised by the petition center 
primarily on the nature of the threat to licensed facilities, generally, rather than on the 
implementation of safeguards measures at specific sites, which was the subject of the stafrs 
site reviews. The Director properly focused his inquiry on the former, broader question. The 
Director's denial of the emergency relief requested amounted to a fmding that modification 
of NRC's regulatory standards on an emergency basis was not ca1led for. The Director's 
action was based in large measure on "examination of the very information and reports cited 
by petitioner, who, as the Director pointed out in his response to the petition, brought 
forward no new factual material on this subject. Nevertheless, implicit in the petition was a 
request for the actual implementation of emergency safeguards measures to protect the 
public against whatever threat was ultimately found to be appropriate. As we note in the 
text, ,each site visit was followed by the imposition of new license conditions as ap
propriate, although in no case were the dramatic measures petitioner sought found to be 
required. ' 
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corrected by licensees· instituting changed· procedures, and the Director 
concluded that shutdown or curtailment of SSNM activities was not necessary. A 
few weaknesses were found which required structural changes, but these were 
susceptible to correction through compensatory procedural changes as a short
term solution. The NRC safeguards staff suggested specific procedural alterations 
to each fixed-facility licensee at the conclusion of each site visit, and has con
tinued to work closely with the licensees to increase safeguards capabilities and 
correct weaknesses found. A special survey, conducted by inspectors in the NRC 
Regional Offices during June, determined that all licensees had made Significant 
improvements in their safeguards systems, although further upgrading measures 
still had to be taken. 

Beginning in May, new license conditions were issued to individual SSNM 
licensees which, in effect, formally required each licensee to employ the safe
guards measures that the review teams had determined were sufficient to defend 
against the hypothetical threats. During September and October, the. staff 
conducted ,a second round of special onsite. reviews to verify that the actions 
required by the new license conditions had been fully implemented. These onsite 
reviews were similar, in personnel, time, and procedures, to the earlier initial 
staff review. Our staffs conclusions were that marked safeguards improvements 
had been made by all SSNM licensees, and that, in the judgment of the site
review teams, all facilities visited have the capability of meeting the postulated 
threat. However, as to several facilities, the site reviews have suggested ·that the 
level of assurance underlying that judgment was not as great as for the remaining 
facilities. ,The Commission considers it prudent-in order to maintain a 
reasonably assured margin of safeguards at all facilities-to undertake additional 
measures at these facilities to increase the level of assurance that they are 
protected ag:iinst the postulated threat. Based on a generic staff analysis that 
shows a strong relationship between onsite guard strength and the level of safe
guards protection ,afforded at SSNM, facilities, the Commission has decided to 
require the facilities to increase the number of guards on site or to implement 
alternative measures which are equally effective within the next two months. I I 

As regards SSNM transportation activities, on October I, 1976, ERDA 
assumed responsibility for shipment of all Government-owned SSNM-over·90% 
of the total SSNM road shipments. In a separate series of reviews, the NRC staff 
evaluated the vulnerability of road shipments of SSNM to attack by at least one 

1 1 All SSNM facilities and transportation activities will be the object of continued NRC 
review, inspection, and evaluation. In this regard, the Commission has asked the staff to 
develop a plan for the comprehensive assessment of all SSNM facilities, to be used in the 
context of current safeguards as well as upgraded safeguards measures which are to be the 
subject of a Commission rulemaking descn"bed later in this document. The stafrs expertise 
in using safeguards evaluation techniques is growing, and future site visits will likely include 
the use of additional evaluation strategies. 
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insider, or an external group of a minimum of three attackers with military 
training and skills, at least one of whom could be an insider. As to the private 
shipments which are still subject to NRC regulation-about 10·30 shipments 
annually-the NRC staff reviews have led to improvements in commerical 
transportation planning and scheduling. -New license conditions responding to 
other p'roblems identified by the staff vulnerability studies were implemented in 
May 1976. The license conditions required increased escort guards, training and 
instruction of shipment guards and drivers, and installation of citizen band radios 
for shipment and escort vehicles. The staff is condUcting additional reviews, and 
further upgrading measures remain under consideration. . 

As we next address, we believe the NRC policy of orderly strengthening of 
safegUards which the staff is implementing and enforCing provides adequate 
protection to the public. This policy includes' planned agency public proceedings 
directed at requiring additional upgrading, actions by. SSNM licensees. In this 
. context, we are satisfied with the staff's t conclusions that licensees have safe
guards programs which are adequate for' the immediate term' and that the 
emergency safeguards sought by NRDC are unwarranted. Our conclusion to 
initiate rulemaking directed at further upgrading of existing safeguards discussed 
below, is founded on considerations of prudence. As we have described above, 
the staff's conclusions rest on extensive onsite reviews of and work with indi
vidual licensees. We do .not construe the staff's efforts as a statement that the 
safeguards 'measures of NRC licensees ,are: insufficient. Rather, we view the 
activities as' an important ingredient to enhance a safeguards posture which we 
believe is adequate to protect during this interim period while the upgrading mea
sures discussed below are implemented. Because of the staff's past and continu
ing safeguards efforts, we believe that the emergency measures which petitioner 
requests' are not necessary and that- the continued activities of SSNM licensees 
are not inimical to the common defense and security and do not constitute an 
unreasonable risk to the public health and safety. Based upon the information 
presently available, we cannot conclude that the Director's decision not to 
invoke the emergency action petitioner requests was an abuse of discretion.~ 2 

3. Consideration of Safeguards Policy Matters . 
• J '" • I 

Specific threat levels are not defmed in NRC regulations. However, the 
effect of the staff's recent activities with individual SSNM licensees has been to 

, 12 Analyzing the Director's March' 22 decision under the Indian Point standards (See 
footnote 5, rupra), we consider the letter-decision to be understandable and to rationally 
explain the bitsis for the decision. The Director understood and executed then-<:urrent 
safeguards policy and his obligations under the Atomic Energy Act and NRC regulations. No 
essential factor was excluded from consideration' or extraneous factor included. An ap
propriate factual inquiry was made -(see 'footnote 10 supra), and the decision was, and 
remains, not demonstrably untenable in light of the available information; 

24 



require safeguards systems' that, will protect against the postulated threat of 
diversion of SSNM by at least one insider occupying any position, or by,. at 
minimum, three well-armed, well-trained outside attackers, who might possess 
iriside knowledge or assistance. TItis current NRC safeguards posture, rests on 
judgment and experience; It is sUpported by (1) analysis of and to the extent 
possible extrapolation from historical evidence on the size and character of 
groups involved in incidents of terrorism and other antisocial behavior; (2) 
communications and work with other federal agencies having special knowledge 
and expertise in this area; and (3) review of our records of the types of actual 
and threatened violence in the . commercial nuclear industry. No NRC-licensed 
nuclear facility·or activity has ever been subjected to armed attack, and we have 
no evidence suggesting that any such attack is likely. Nonetheless; the danger of 
attack cannot be wholly discounted. Given our 'impending proposals ,for safe
guards upgrading, we believe the current level of safeguards reasonably assures 
that continued SSNM activities of NRC licensees are not inimical to the common 
defense and security and do not constitute an unreasonable risk to the public 
health and safety. I, ' I, 

.'. The principal safeguards policy issue raised by the NRDC is whether SSNM 
licensees should be required immediately to employ safeguards measures which 
would .protect against attacks by groups substantially larger than the threat 
postulated in the staffs special safeguards review. The documents upon which 
petitioner relies' are several reports and memoranda generated by or for the NRC 
and the AEC over the last two years.13 The authors of some of these documents 
judge larger groups to be a possible risk as petitioner contends. However, neither 
these judgments nor the factual context in which they must be evaluated suggest 
that the emergency action petitioner requests is either necessary or appropriate. 
Petitioner has not provided information demonstrating an imminent threat to 
SSNM licensees-although 'such risks cannot be wholly discounted-and in this 
regard it is noteworthy that the reports and memoranda referenced by petitioner 
do not recommend the kind of precipitate action which petitioner seeks. I 4 

" .• ' 

'. In 'the safeguards context, the specifications of the threat against which 
safeguards should protect-its size and characteristics-cannot be precisely 

, I 3 Representative of the internal reports and memoranda-and also the documents upon 
which petitioner principally relies in seeking emergency action-are the Rosenbaum Report, 
and the Builder Memorandum. See not 4 supra. The former hypothesizes a threat of 15 
highly trained persons, three of whom might be insiders; the' latter assumes, for purposes of 
future safeguards consideration, an internal and external threat of two and six persons 
respectively (noting a range of expert opinion from one and three to four and 12) and 
hypothesizes a minimum level of one insider and three outsiders. , 

I 4 The Builder Memorandum, for example, did not suggest that additional safeguards 
must be implemented on an emergency basis. Rather, the memorandum recommended a 
review of existing facilities while awaiting further judgments about what may be a prudent 
design threat level. This, of course, has been done by the staff. ' 
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quantified: In this respect, threat analysis appears to be an example of regulatory 
action that would greatly benefit, before implementation, from a detailed and 
open review. including a public examination of the costs and benefits attendant 
to increasing safeguards measures to meet varying levels of threat.· Some his
torical perspective exists for threat analysis, but it appears to be of limited value. 
Much of the safeguards question deals in the complexities and unpredictable 
nature of human character. Thus, the possible analogy of safeguards planning 
and design and of the technical health and safety planning and design under
taken incident to the licensing of commercial nuclear facilities is of uncertain 
scope or validity. 1 5 At present we are not convinced that the empirical or 
technical means exist to assess the threat with such precision as to establish as 
mandatory one specific level of safeguards and no higher or lower level. Further 
examination of safeguards policy may reveal that the appropriate level of safe
guards protection will depend on the public acceptability of the measures 
employed and on the cost-benefit balance of increasing safeguards protection. 1 6 

In this regard, we cannot discount that the ultimate decision to require addi
tional safeguards may involve substantial amounts of initial and continuing 
expenditures.1 ' Before requiring this action, we should be reasonably certain 
that the expenditures will provide a publicly desired benefit in safeguards protec
tion. Additional safeguards protection need not be implemented on an 
emergency basis unless necessitated by the facts. Available information does not 
provide a factual basis for emergency implementation. Thus, in· refusing peti
tioner's requests for emergency action, we do not put a price on basic public 
safety. Rather, we simply recognize that we must determine that the common 
defense and security and the public health and safety are advanced by proposed 
safeguards improvements. All of this discussion convinces us that the issues 
addressed by petitioner are of important concern but can and should be resolved 
in contexts other than that of a request for immediate, emergency action. 

We do not perceive an actual threat to our licensees, although such may not 
be wholly discounted. As we have said, no NRC licensee has ever been the target 
of.an armed attack, and available information does not indicate that an attack is 
probable. However, prudence dictates that our safeguardS policy be subject to 
close and continuing NRC review. 

Thus, we have decided to conduct a public rulemaking to consider upgraded 

l
S See "A Report to the u.s. Nuclear Regulator}' Commission on a Conceptual 

Approach to Safeguards," p. 21 (October 31,1975). 
16Id. at 16. 
1 'On this point, we note that some of the SSNM licensees are engaged in important 

national defense activities. Thus, there may not be the option of ultimate shutdown of these 
SSNM licensees even though the publicly desired level of safeguards might be greater and 
more expensive than the present level. Petitioners recognize this, albeit in the context of' 
short-term, emergency relief. 
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interim safeguards requirements and proposed longer-term upgrading actions. 
The specific upgrading actions remain to be defmed in the proposed rule and in 
developing these actions the Commission will consult and coordinate with the 
Energy Research and Development Administration and other federal agencies 
having special knowledge and expertise in this area.18 For the reasons already 
stated, we have concluded that continuing activities of SSNM licensees are 
neither inimical to the common defense and security nor present an unreason-
able risk to the public health and safety. -

The rulemaking is currently planned. for the next few months. This 
proceeding is intended as a public review of generic safeguards policy for SSNM 
licensees, and transportation activities and Will consider requirements for up
graded safegUards programs in both the near and long term. At the Commission's 
request, the staff is formulating, -for consideration in the rulemaking, recom
mendations for additional steps that might be taken to upgrade safeguards to 
protect against higher levels of threat. In formulating its recommendations, the 
staff is considering, among other materials, the report from a joint NRC-ERDA 
Task Force which evaluated safeguards of the fixed-facility licensees involved in 
this proceeding for the purpose of formulating a safeguards action plan for NRC 
licensees and government-owned SSNM facllities.'_9 The Task Force recom
mended employing additional safeguards measures to counter the hypothetical 
threats of internal conspiracies among licensee employees and determined 
violent assaults which would be more severe than those postulated in evaluating 
the adequacy of current safeguards. The Commission has-approved this objective 
as an appropriate proposal for purposes of the planned public review.20 The 

I • In this regard, we note that ERDA has recently initiated upgrading actions at its 
facilities and plans additional actions in Fiscal Year 1978. Over 90% of the SSNM possessed 
by NRC licensees is govemment-owned and subject to ERDA possession and safeguards at 
one point or another. Our safeguards concerns relate, of course, to those periods when 
SSNM is in the hands of our licensees. 

I 'The Task Force was directed by Carl H. Builder, then Director of NRC's Division of 
Safeguards. Its report-sometimes referred to as the "Builder Task Force Report" -contains 
Restricted Data, and is classified ''Confidential,'' under the Atomic Energy Act of 1954.42 
U.S.C. § 2014y. Like previous reports on this subject, the report based its recommendation 
to increase safeguards on prudence, rather than a perception of the Imminence of threats to 
the nuclear industry. An unclassified version of the report is planned for release shortly. 

2°While we are committed to proposing for public review an upgrade of safeguards 
capabilities at SSNM facilities, this is not to say that the Commission will necessarily adopt 
the proposed upgrade measures as its ultimate course of action. The Commission remains 
free, at the close of the public proceeding, to adopt the course it considers as most prudent 
to maIntain a margin of safeguards protection, taking into consideration all ingredients of 
responsible regulatory action, including the education it undergoes as a result of the public 
process. While we have no evidence of actual threats, we cannot wholly discount that SSNM 
licensees will be the object of assaults more severe than those currently postulated or of 
internal conspiracies among employees. 

27 



rulemaking proposal will also include interim safeguards actions to be taken over 
a shorter span of time. Proposed interim actions include: (1) increasing the 
capability of weapons supplied :to· guards;. (2) improving guard traini?g; (3) 
requiring SSNM licensees to employ additional safeguards measures, as the staff 
determines necessary at each facility or for each transport company, to defend 
against 'an. external threat having the capability of a determined assault mOre 
severe than that currently postulated;21 -(4) a security clearance program for 
employees with access to SSNM;22 and (5) other measures which may, for the 
interim,' be utilized to increase protection against internal threats of theft or 
diverSiori of SSNM. . " '. , . I I 

." The' Commission believes that :the ·,contemplated· safeguards rulemaking 
proceeding presents a'satisfactory framework for near· and long-term safeguards 
decisionmaking .. We ;see' no reason to short-circuit the 'usual rulemaking 
procedures to 'address safeguards policy matters.2 3 . .' 

.' , . One' final' matter merits comment. Petitioner has' contended. that SSNM 
licensees must employ safeguards measures designed·to combat ','the maximum 
credible threat' of, theft or diversion." It is ,maintained that the concept fmds 
support, :by J analogy, in the health and safety requirements incident to the 
licensing of commercial nuclear facilities-an analogy which, as we have previous
ly indicated, is of uncertain validity. The maximum credible threat concept 'is 
'not now a part of NRC safeguards policy . .without intending to prejudge the 
utility of the concept, which will likely be evaluate'din planned agency proceed· 
ings and studies, the present state of safeguards information does not render the 
concept obviously useful. For example, there does not now appear to be suf
ficient sophistication in safeguards analysis to establish conclusively the precise 
nature and level of threats which may be posed to nuclear facilities.24 Current 

, • , ' ~.' • , I ~ • , '. ' • ' 

, '" .',1 '!' )', ,',. " ' , 
2 I Depending on the stafrs evaluation of what is preferable at each facility,' these 

additional safeguards measures would include additional guards at some facilities, installa
tion of undefeatable offsite communications systems,' improved guard, deployment and 
defensive positions, and hardened facility alarm stations. " 
. [ 22 Security clearances are already required by ERDA for employees of SSNM licensees 
that are engaged in activities under ERDA contract. This covers 90% of the' SSNM in 
facilities licensed by the NRC. ' I • 

. 2 S The Commission's analysis of safeguards issues in the context of the wide-scale use of 
mixed-oxide fuels in commerciaIlight water-cooled power reactors ("GESMO") may also 
offer a forum for discussion of longer-term safeguards matters. GESMO does not apply to 
existing SSNM licensees, but could serve to focus long-term generic safeguards issues and 
develop future approaches that would be relevant to existing SSNM licensees. " 

24 For example, petitioner asserts that existing information places the maximum credible 
threat at from 12-15 armed . outsiders or 34 industry employees in collusion, ,with· the 
chance that future review and 'assessment may :reveal ,a significantly larger threat.·We 
consider these numbers to be essentially matters of judments. Such judgments, together 
with the other available information, have been taken into account by the Commission in 
arriving at its safeguards decisions. . [ 
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safeguards policy relies on extrapolation from historical evidence and communi
cations with law enforcement authorities and with other Federal agencies having 
intelligence-gathering responsibilities or experience and expertise in protecting 
materials similar to SSNM. Yet, as we have noted earlier, the empirical basis for 
nuclear safeguards threat assessment is 'not well developed. TItis, of course, is not 
to say that an analytical framework for threat analysis cannot be developed and 
would not be important in the resolution of safeguards policy issues. In this 
regard, we again note that the parameters appear to us to be mo're social than 
technical. The staff has underway several studies' which address the analytical 
basis for a design basis threat. Additionally, consideration of this safeguards 
matter may be a part of the planned NRC public proceedings. Thus, while futUre 
information and developments may provide clarity, we are pot now convinced 
that the maximum credible threat concept is a helpful one in safeguards plan
ning. 

4. Disposition of the Petition 

On the basis of the above, we conclude that existing safeguards programs, 
including the extensive and continuing activities of the staff and the SSNM 
licensees along with the planned safeguards policy activities, are adequate to 
provide a reasonable assurance that the current SSNM activities of NRC licensees 
are not inimical to the common defense and security, and do not constitute an 
unreasonable risk to the public health and safety. We further conclude that the 
Director's decision not to invoke the emergency action requested by petitioner 
was not an abuse of discretion. We accordingly deny petitioner's request for the 
immediate dispatch of federal guards, or similar emergency measures, or the 
revocation of SSNM licenses. As to the safeguards policy issues raised by the 
emergency petitio,n-apart from the requested emergency relief-we retain these 
to be incorporated into ongoing and contemplated reviews and proceedings, and 
shall invite NRDC participation at appropriate stages in "these proceedings. The 
staff will be instructed to notify petitioner of agency proceedings, which involve 
public participation~ on agency proposals relating to the safeguards measures to 
be used by SSNM licensees and in related ,transpOl:tation activities. Nothing 
contained ,herein should be' construed as' precluding petitioner from ren~wirig its 
reque'st. for"emergencY action upon lit shoWing of new. information, which 
demonstrates the need for emergency relief.2 5 ,. ' r, , , ~ " 

~ '. I ,~ " " I Y ". " • ". \ 

"2 'Petitioner has flIed Ii motion entitled "Motion to Ensure Compilation 'of the Record." 
The in'otion reflects petitioner's conCern'that all inatenalS releVant to the cOlltentions made 
in the Emergency'Safegiiards Petition be available and before the ·Commission for 'review. 
We agree with this conCern and note that the CominissiOil is free t6 consider any materials it 
believes relevant including,' but 'not limited· to; 'the' documents enumerated in petitioner's 
",' -. ( " . . [. 

Continued on next page 
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It is so ORDERED. 

Dated at Washington, D.C. 
this 21st day of January 1977. 

',' 

By the Commission 

, Samuel J. Chilk 
, Secretary of the Commission 

" 

':4' 

Continued from previous page 

motion. This follows from the 'fact that our conside'ration of the Emergency Safeguards 
Petition is not a formal agency proceeding 'conducted on the record. Thus, the Commission 
is free to rely on its expertise in the matter and to consider iny and all available information 
whether or not cited by NRDC or the staff, and whether or not it has been or could be 
made publicly available. The information relevant to and considered in this case includes 
staff reports and documents on the special onsite reviews (some of which are classified 
Restricted Data or National Security Information), information and reports provided to the 
Commission in connection with its continuing interchanges with the Congress and other 
Executive branch agencies, safeguards studies done by or for the Commission (some of ' 
which are claSsified Restricted Data or National Security Information), and other informa
tion, documents and reports furnished to the Commission in the course of performing its 
daily business affalrs. 



Cite as 5 NRC 31 (1977) CLI-77-4 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Marcus A. Rowden, Chairman 
Victor Gilinsky 
Richard T. Kennedy 

In the Matter of 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, et al. " 

(Seabrook Station, Units 1 and 2) 

Docket Nos. 50-443 
'50-444 

January 24, 1977 

The Commission, pursuant to 10 CFR 2.786, elects to review ALAB·366, 
establishes a schedule for' such review, seeks further information from the 
Appeal Board, and,postpones for !~ree days the effectiveness of that decision. 

ORDER 

On January 21,,1977, the Atomic Safety and licensing Appeal Board 
rendered ALAB.366, suspending the effectiveness of the outstanding construc
tion permits for the proposed Seabrook facility: 5 NRC 39. The Board's deci· 
sion is to become effective on February 4, 1977. An application for a stay of 
construction is pending before the United States Court of Appeals for the First 
Circuit. Audubon Society of New Hampshire v. United States, 76·1346. On 
December 17, 1976, the Court rendered an opinion deferring its ruling on the 
stay application pending further agency consideration of the issues. The Court 
stated its expectation that it would rule on the stay application unless further 
agency action eliminating a need for,a stay were taken by February 18,1977. ' 

Pursuant to 10 CFR 2.786, the Commission has elected to review 
ALAB·366. The matter raises complex legal and policy issues with' possible 
ramifications for other proceedings. As is our custom, we will articulate in 
appropriate detail the reasons for any action we 'may decide to take in our 
decision announcing the results of our review. 

As previously noted, the Appeal Board decision will become effective by its 
own terms and construction must cease (except for measures which protect the 
environment or buildings, material or personnel) on February 4, 1977. In order 
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to' allow adequate time for c6nsideration of the submissions of the parties under 
the schedule we are establishing by this order, the effectiveness of the Appeal 
Board decision is hereby stayed until 6:00 p.m:, February 7, 1977. Any party 
who believes that the Appeal Board decision should be stayed beyond that date 
should apply for a stay. The other parties will have an opportunity to respond. 
The Commission will rule on any such stay application no later 'than February 7, 
1977. Should the Commission decline to issue a further stay, the applicant will 
be given a reasonable period of time to comply with the Board's decision., 

Apart from the question of a temporary stay pending completion of Com
mission review, the parties are to file papers addressed to the correctness of the 
Appeal Board decision. In addition, the applicant is to provide a detailed descrip
tion of the status of work at the site and its plans with reference to construction 
over :the next several months, should continued construction be permitted. In 
this regard, the applicant shouid explain the meaning of its Board of Directors 
resolution of January 6, 1977, niferred to in the Appeal Board's opinion at pp. 
70-71, detailing the work now underway whose continuation is regarded as 
~'necessary,or desirable in order to complete a particular phase or phases of the 
Project or to permit full construction activity to be resumed in an efficient and 
,orderly manner as soon as possible ..... " ! r • ,.' • • , 

'.:::' In view, of. time constraints the, parties are· free to incorporate relevant 
portions of papers previously submitted to the Licensing and Appeal Boards and 
to the Court, so long as such submissions are readily intelligible. 

The following schedule is established for Commission review: 
January 31,1977 - All parties submit papers on the merits of the Appeal 

Board decision; any, party seeking a stay'pending a completion of Commission 
review shall me an appropriate submission. , , 
. · .. February 3,1977 -Reply papers due from all ,parties on the merits and any 
stay application. . ~ , IT 

. , February 7,1977 -,Oral argument before.the Commission., 
All submissions must be put'in the hands of all parties by, the close of 

business on the specified deadlines. The oral argument will take place at 9:30 
a.m: in the ,Commissioners Conference Room, 1717 H Street, N.W., Washington, 
D.C. Counsel wishing to participate in, oral ,argument should so' inform the 
Secretary by JanuarY 31, 1977. The 'Secretary will thereafter issue an, order 
allocating time for oral presentations. _ .'" 

In footnote 54 of the majority opinion, the Board noted that it had not 
reached the merits of many of the issues pending before it for decision in this 
proceeding. It indicated, however, that some, of those issues appear' to' be 
''troublesome.'' The Appeal Board is requested to identify these issues and to 
provide the Commission with a statement of the seriousness of these issues and 
the competing considerations involved. This submission is requested by February 
3; 1977. '. , '. r 
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The reconstituted Licensing Board in this proceeding should proceed with 
preparation for the hearing contemplated in the Appeal Board's opinions with· 
out awaiting the outcome of Commission review of ALAB·366. 

IT IS SO ORDERED. 

Samuel J. Chilk 
Secretary of the Commission 

Dated at Washington, D.C. 
this 24th day of January 1977. 
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Cite as 5 NRC 35 (1977) ALAB-364 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of 

Alan S. Rosenthal, Chairman 
Richard S. Salzman 
Jerome E. Sharfman 

THE TOLEDO EDISON COMPANY 
THE CLEVELAND ELECTRIC 

ILLUMINATING COMPANY 

(Davis-Besse Nuclear Power Station, 
Units 1,2 & 3) 

THE CLEVELAND ELECTRIC 
ILLUMINATING COMPANY, et al. 

(Perry Nuclear Power Plant, 
Units 1 and 2) 

Docket Nos. 50-346A 
50-500A 
50-501A 

Docket Nos. 50-440A 
50-441 A 

January 17,1977 

Upon motion by applicants for a stay of the antitrust conditions directed to 
be imposed by the Licensing Board in LBP-77-1, the Appeal Board (1) finds 
insufficient the justification offered for not first seeking such relief from the 

• Licensing Board and (2) refers the motion to the Licensing Board, with instruc
tions for it to decide the motion as expeditiously as possible following receipt of 
responses from other parties. 

Messrs. Wm. Bradford Reynolds and Robert E. Zahler, 
Washington, D.C., for'the applicants, Toledo Edison Com
panY,eta!. 

MEMORANDUM AND ORDER 

The applicants have file~ a motion for a pendente lite stay ofthe antitrust 
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conditions which in its initial decision' the Licensing Board has directed be 
imposed upon their licenses. We think the justification offered for I"':>t first 
seeking such relief from the licensing Board to be insufficient. In essence, the 
reason assigned by the -applicants is that they have no hope of persuading the 
Licensing Board either that there is a substantial likelihood that they will 
succeed on their prospective appeal from the initial decision or-that the other 
criteria for the grant of a stay are satisfied.2 A similar argument just as easily 
could be advanced in the vast majority of cases-judicial as well as administra· 
tive-in which a stay pending appeal is sought. Yet Rule 8(a) of the Federal 
Rules of Appellate Procedure requires that ~'ordinarily" such a stay be first . 
applied for in the trial tribunal. Further, even though doubtless confident of the 
correctness of the result it reached, the Licensing Board nonetheless may regard 
the issues, which its decision considered and determined to ,be substantial. It 
would be of great assistance to us to have the views of the Licensing Board on 
that question as well as on the other questions bearing upon the warrant for 'a 
stay, particularly since it has a close familiarity 'with the .voluminous factual 
record in this case which we could obviously not acquire in a short period of 
time. " .. 

This being so, we might simply deny the motion out-of·hand, without 
prejudice to its renewal should a stay of application be flIed with and denied by 
the licensing Board. See Public Service Co. of New Hampshire, ALAB·338~ 
supra, fn. 2, NRCI.76/7 at 12. In the interest of the avoidance of unnecessary 
delay, however, we have elected instead to refer the motion to the Licensing 
Board, which has been served with copies of it. That Board is instructed to 
decide the motion as expeditiously as possible following the receipt of responses 
to it from the other parties (which are to be flled below and not with us). If the 
motion is denied, the applicants may renew it before us. We will then determine 
the matter on the basis of the papers considered by the 'licensing Board, to· 
gether with the reasons given by that Board for declining itself to grant stay 
relief. ~ .' 1 

It is so ORDERED. 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo . '. , ,,' 
Secretary to the Appeal Board· 

I LBp.77-l, 5 NRC 133 (January 6,1977). 
2 See Public Service Co. of. New ,Hampshire, (Seabrook. Station, Units 1 and 2), 

ALAB·338, NRCI·76/7 10,13 (July i4,1976). " 
3 Any party may, however, supplement its riling before the Licensing Board for the 

purpose of commenting on those reasons. ~ 'I,' .' I ""', " 
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,Cite as 5 NRC37 (1977) ALAB-365 

UNITED STATES OF AMERICA' 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Michael C. Farrar, Chairma~ 
Dr. Lawrence R. Ouarles 

Richard S. Salzman 

, " 

• I , 

"~I. 

", . , 

I n the Matter of I, , Docket Nos. 50-329 
50-330 

CONSUMERS POWER COMPANY ,'r. J 
, • I I 

, 1 

(Midland Plant, Units 1 & 2) I JanuarY 18, 1977 

Upon motion for directed certification by the staff seeking review of Licens
ing Board rulings which excluded prospective witnesses from the hearing' room 
while other witnesses testify, the Appeal Board asks the Lic'c~nsing'Board for an 
explanation for the rulings and postpones action on the motion pendirig receipt 
of a response., ' . I ,.~, 

Motion held in abeyance, pending response from Lic~nsing Board. 

: Messrs. David J. Rosso and R. Rex Renfrow, III and Miss 
Caryl A. Bartelman, Chicago, Illinois, for Consumers Power 
Company. 

, , 

Mr. Myron M. Cherry, Chicago, Illinois, for the intervenors. . . 

Messrs. Lawrence Brenner, Richard K. Hoefling and Edwin 
J. Reis for the Nuclear Regulatory Commission staff. 

, , 

MEMORANDUM AND ORDER 

Pending before us is the stafrs request tliatwe 'exercise our discretionary 
authority to review and reverse what may' be a continuing series 'of Licensing 
Board rulings, issued at the behest of the inie~eno~s, excluding certain prospec
tive staff, witnesses f~om the hearing room while .'other witnesses ,testify. 
Consumers Power Company supports the stafrs motion and asks that we aJso se,t 
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aside the rulings insofar as they required the exclusion of its prospective 
witnesses as well. 

The Commission has delegated responsibility for the day-to-day conduct of 
hearings-including the manner in which evidence will be received-to the licens
ing boards. As we said in Jamesport, we are loath to exercise our discretionary 
review authority to "review interlocutory rulings of licensing boards dealing with 
garden-variety evidentiary matters."l 

Sequestering prospective witnesses in Commission hearings is not common, 
however" perhaps because direct testimony is exchanged in advance in written 
form or because staff and company witnesses are usually experts testifying in 
their fields of competence. In this case, the transcript does not make clear the 
Board's precise rationale for the unusual rulings objected to. We surmise that 
they were intended to insure the credibility of subsequent ~tnesses by prevent
ing them from deliberately fashioning their testimony in such a way as to sup
port the testimony of those who preceded them. If this be the case, however, the 
fact, that the Board permitted the prospective witnesses, before taking the stand 
themselves, to read the transcribed testimony of the witnesses who preceded 
them renders the value of their exclusion at best problematical and at worst a 
nuisance. 

'J!1e Licensing Board did not enter a blanke~ exclusionary order but stated 
,that it would decide whether to invoke the rule on a witness-by-witness basis. 
Accordingly, before deciding whether to review the Board's actions we request 
that the Board at its earliest convenience inform us, first, whether it expects to 
continue this practice with future witnesses, and, if it does intend to do so, 
second, of its rationale for excluding from the hearing, under the conditions 
described, witnesses (a) for the company and (b) for the staff.2 Pending receipt 
of a response from that Board, action on the motion to certify is held in 
abeyance. 

It is so ORDERED. 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo . 
Secretary to the Appeal Board 

I Long Is1ctnd Lighting Company (Jamesport Nuclear Power Station, Units 1 and 2), 
ALAB-353, NRCI-76/10, 381 (1976). 

" 2With respect to the exclusion of staff witnesses, see the stafrs December 17, 1976, 
brief to this Board at pp~ 10-11, asserting that its witnesses will be giving expert opinions 

'and not testifying as to acts' and thus that there is no reason to exclude them. The Licensing 
Board is in a better po'sition than we are to judge the validity and significance of this 
assertion in the rust instance. 
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Cite as 5 NRC 39 (1977) ALAB-366 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of , 

Alan S. Rosenthal, Chainnan 
Dr. John H. Buck 
Michael C. Farrar 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE et a!. ' 

(Seabrook Station, Units 1 and 2) 

Docket Nos. 50-443 
50-444 

January 21, 1977 

Upon appeal by various parties from the initial decision of the Licensing 
Board authorizing construction pennits (LBP-76-26), and upon request by, inter· 
venors for suspension of the penn its on the basis of a nonrmal EPA decision on 
the facility's cooling system, the Appeal Board rules that (1) in view of the lack 
of an ultimate EPA conclusion on a cooling system and the uncertain effect of 
various possible conclusions on the cost·benefit analysis of the facility, the initial 
decision's conclusions on the site's acceptability from an environmental stand· 
point using once·through cooling cannot,be allowed to stand; (2) the licensing 
Board's rejection of the Seabrook facility with cooling towers was legally and 
factually erroneous; (3) the licenSing Board must consider further the possible 
use of.·the site with cooling towers; (4) in reevaluating the Seabrook facility 
with cooling towerS and comparing it, with alternatives, the Board need not 
consider sites in sou~~lern New England; and (5) construction cannot be allowed 
to continue (with limited exceptions). 

Initial decision vacated, in particular respects, proceeding remanded, and 
construction pennits suspended (with specified exceptions). I " 

FWPCA: SECfION 401 CERTIFICATION 

The NRC cannot issue a construction pennit without having in hand a: 
certificate from the State, under Section 401 of the Federal Water Pollution 
Control Act (33 U.S.C. 1341). But the Commission may, not ,review the 
"adequacy" of such a certificate (33 U.S.C. 1371(c)(2XA)). , 

39 



NUCLEAR REGULATORY COMMISSION: JURISDICTION 

There is not an absolute bar against the award of a construction permit in 
advance of fmal EPA action with respect to a cooling system; rather, a number 
of considerations must be evaluated to determine whether, on balance,c the 
public interest warrants issuing the permit. 

NEPA: COST·BENEFIT ANALYSIS 

NEPA calls for a balancing of costs and· benefits of a reactor, rather than 
measuring the reactor against absolute environmental standards. A licensing 
board can therefore disapprove use of a site for a facility with a particular type 
of cooling system only if (1) on a cost-benefit balance, some alternate site is 
preferable or (2) the environmental impacts of the proposed 'facility at the 
chosen site outweigh the benefit that would be derived from the facility:', 

NEPA: COST·BENEFIT ANALYSIS .If> 

Where some other agency has exclusive authority. to evaluate one aspect ofa 
nuclear facility, the NRC's obligation is td weigh the: overall project in light of 
the conclusion reached by that agency on that aspect. 

rI ,', 

NEPA: CONSIDERATION OF ALTERNATIVES ',' 

, 'An alternate-site analysis normally focuses upon territory within or in the 
vicinity of the service area' of the utility which is to build and operate the plant. 
If an intervenor believes that the staff should have considered alternatives which 
the Draft Environmental Statement,makes clear were not considered, then it 
must make that belief known at the earliest available opportunity to enable the 
staff to consider those alternatives in a tlmely fashion'. . 

, t" 

NEPA: SUSPENSION OF PERMITS : ' 

Where a proceeding' has been remanded for further consideration of site 
alternatives and there remains not just a theoretical but a manifestly real possi
bility that a chosen site will ultimately be reje~ted in favor of some alternative, 
construction should not be allowed to proceed pending such consideration and 
the ultimate resolution of the site issues.Hodderv.NRC(D.C. Cir., October 21, 
1976). '" , 

: , 
, • I,'·' 

Mr. 'Thomas G'. Digrlllll"Jr., ,Boston, Massachusetts, (with 
whom Mr. John A. Ritsher and Ms." Eleanor D. Acheson 
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were on the briefs), for the applicants, Public Service Com
pany of New Hampshire, et aL 

Messrs. Anthony Z.' Roisman and David S. Fleischaker • 
. Washington, D.C., for the intervenor,. New England Coali· 

.. tion on Nuclear Pollution.; 
: .! 

Mr. Robert A. Backus, Manchester, New Hampshire, for the 
intervenors, Seacoast Anti·Pollution League, the Audubon 
,Society ,of New Hampshire, and the Society for the Protec-
tion of New Hampshire Forests. . 

I' " ; •. , ,: " , 

., Mr. Norman C. Ross, Brookline, Massachusetts, filed a brief 
for ,the interv~nor, Donald B. Ross. ; . ' , 

_. •• f ., ,.' 

: Mr. Donald W. Stever;,Jr., Assistant Attorney General of 
" New' Hampshire, Concor~, New· Hampshire, for, David H. 

Souter, Attorney General of New Hampshire. 

Ms •. Ellyn R. Weiss, Assistant Attorney General of Massa~ 
chusetts, Boston, Massachusetts, for the Commonwealth of 

.. , ,Massachusetts. . . . " '., " 

Messrs. Michael W'. Grainey and Richard' C. Browne (with 
whom Mr. James M.·C~tc~i~, IV, was on the briefs), for the 
Nuclear Regulatory Commission staff .. 

,'i'r 

, , . MEMORANDUM AND ORDER 

Opinion of the Board by Messrs. Rosenthal and Farrar: ' . 

, 'Before this Board are eight separate appeals from the June 29, 1976, initial 
decision of the ,licensing ,Board which, by a/divided .vote, authorized the 
issuance of permits for the construction, of Units 1 and ~2 of the Seabrook 
Station. LBP-76-26, NRCI·76/6 857 .. This nuclear power facility would be sited 
about two miles from the seacoast in the ,town, of . Seabrook, Rockingham 
County, New Hampshire, approximately eleven miles south of Portsmouth. As 
proposed, it is to employ a once-through condenser cooling system which would 
utilize seawater from the ocean (more particularly the Gulf of Maine) by means 
of intake and outlet tunnels.' These tunnels, approximately eighteen feet in 
diameter, would run from the pumphouse on the st~tion site to points offshore. 

The appeals have been extensively briefed and orally argued., In their 
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totality, they present a wide range of substantive and procedural issues. For 
reasons that will be developed in this opinion, and without reaching most of 
those issues, we conclude that construction cannot be allowed to continue at 
this time and that, therefore, the permits which were issued pursuant to the 
licenSing Board's authorization must be suspended. As will appear, this result is 
required in part by the record on which the initial decision rested and in part 
because of developments occurring during the pendency of the appeals. 

I 

A. One of the principal areas of environmental controversy below related to 
whether, assuming a need for the facility, Seabrook should be built at the 
proposed site or, rather, at some other location. On the evidence before it, the 
licensing Board majority concluded that (1) of the nineteen sites considered by 
the applicants and the NRC staff as possible alternatives to the selected site, the 
best from an environmental cost-benefit standpoint was Litchfield (located in 
south-central New HampShire between Manchester and Nashua on the Merri
mack River); (2) there was no necessity to consider still further sites;'and (3) the 
litchfield site was not, on balance, preferable to the selected site. NRCI-76/6 at 
907-11. 

The licensing Board made it clear, however, that its acceptance of the 
Seabrook site was wholly conditioned on the employment by the applicants of 
the once-through cooling system called for by their application for construction 
permits. On the finding that "although a c1osed-cycle cooling system employing 
either natural-draft or mechanical-draft cooling towers would result in smaller 
impact on aquatic biota, other environmental 'and monetary costs substantially 
outweigh this advantage," the Board expressly "conclude[d] that the Seabrook 
site is unsuitable for a closed-cycle cooling system.~' NRCI-76/6 at 897. Giving 
effect to this conclusion, the Board ruled 'that, were the Environmental Protec
tion Agency (EPA) to require c1osed-cycle cooling for a nuclear facility located 
at Seabrook, its authorization of the issuance of construction permits was to be 
regarded as withdrawn.ld. at 91 S. 

The reference to EPA was in recognition of the fact that, as will be sub
sequently discussed in detail (see pp. 48-SS,' infra), by reason of the Federal 
Water Pollution Control Act Amendments of 1972 (FWPCA)l it is that agency's 
responsibility to determine the acceptability of'a proposed cooling system (from 
the standpoint of both the thermal discharges which would be produced by that 
system and' the location and design of, the intake structures associated there
with). In 1975, without first holding an adversary hearing, the EPA Regional 
Administrator for Region I (which includes New Hampshire) had issued certain 
"preliminary' determinations .. 2 which had dealt' with these matters and, in 

133 U.S.C. 1251 et seq. (Supp.lI). 
'On June 24 and October 24! iespectively. 
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essence, 'had given approval to' the use of a once·through cooling system and 
flXed the' precise location and design of the intake structures. As a result of 
administrative "appeals" from these determinations, however, their effectiveness 
was automatically stayed pending the holding of an adjudicatory hearing by an 
administrative law judge and the rendition of an initial decision by the Regional 
Administrator on the basis of tne formal record developed at that hearing. The 
hearing was held between March 23 and' April 2, 1976, and the record was 
certified to the Regional Administrator on May 21. As of the date of the licens· 
ing Board's initial decision, the matter remained under submission. 

For lUs part, the dissenting me,mber of the Board below' agreed with the 
majority ''that cooling towers are not· compatible with the Seabrook site:" 
NRCI·76f6 at 939. But, in his view, the application for construction permits 
should have been denied outright. 'This was because, inter alia, he thought the 
record to establish (1) that the proposed once·through cooling system would 
occasion, at the least, significant injury to clams and lobsters; and (2) that there 
had been an inadequate evaluation of several possible alternative sites (especially 
litchfield) which might not have as great an impact upon aquatic resources. Id. 
at 942-47. . , 

B. Immediately upon 'the -issuance of the initial decision, two of the 
parties to the proceeding (the Seacoast Anti·Pollution League (SAPL) and the 
Audubon Society of New Hampshire (Audubon» sought from us a stay of its 
effectiveness on the basis of the environmental impacts that purportedly would 
attend construction of the facility. The motion was denied. ALAB·338, 
NRCI·76/7 10 (July 14, 1976). Thereafter, the movants filed it petition in 'the 
Court of Appeals for the First Circuit for review of AIAB·338. Audubon 
Society of New Hampshire, et al. v. United States, et al. No. 76·1347. With leave 
of that court, we considered and granted a motion for reconsideration of our 
denial of a stay. Upon such reconsideration, we adhered to the result reached in 
AIAB·338. AIAB·356, NRCI·76fll 525 (November 8, 1976V 

Neither AIAB·338 nor AIAB-356 rested upon an evaluation of the 
probability that the Board's fmdings and ultimate determination would with· 
stand appellate scrutiny. At the time of the rendition of ALAB·338, we had in 
hand only the limited exceptions filed by the staff; this consideration prompted 
the observation that it was ''virtually impossible at this incipient stage of the 
appellate process to gauge the likelihood that the Ucensing Board's decision will 
eventually be overturned." NRCI·76/7 at 13. By the time ALAB·356 was 
rendered, each of the parties had filed both its exceptions and supporting brief
but the responsive briefs were not as yet due. Our examination of the appellants' 

3 In ALAB·349, NRCI·76/9 235 (September 3D, 1976), a majority of this Board ordered 
the suspension of the construction permits for reasons not directly related to any matter 
considered in this opinion. The suspension order was stayed by the Commission before it 
was to take effect and later was vacated. CLI·76·15, NRCI'76/10 363 (October 5, 1976); 
CLI·76·17, NRCI·76/11451 (November 5,1976). " 
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documents did suggest that "the appeals present [ed] numerous substantial issues 
of law and fact and that it [was] at least possible that, upon full consideration 
of those issues following the receipt of [responsive] briefs and the holding of 
oral argument, SAPL-Audubon will prevail on their position that construction ,of 
the facility should not have been licensed." But "it [did] .not so clearly appear 
that the licenSing Board likely [had] committed fatal error" that we could 
justifiably fmd ~'there to be 'a near certainty' that the SAPL-Audubon appeal 
will ,succeed without ever having heard :the applicants' side of, the story." 
NRCI-76/11 at 540.4 

I " 

Several of the "substantial issues~' which we had,in mind are in the sphere of 
the licensing Board's treatment of the matter ,of alternate sites. The ,attacks 
made on that treatment cover significant territory. Some of the appellants have 
echoed the view of the dissent below that the impact of a once-through cooling 
system upon the marine environment had b~enunderestimated and, further, that 
there had been an insufficient NEPA assessment of those alternate sites which 
were identified by the applicants and the, staff; to this has been added the 
complaint that the Board erred in implicitly rejecting the thesis that there was an 
obligation to seek out for comparison purposes sites located in southern New 
England.5 Beyond that, we have been told, that in no-event should the Board 
have given even a conditional approval to the construction of the facility at 
Seabrook until after EPA had'made its final determination on the cooling system 
question;6 indeed, the Attorney General of New Hampshire has urged that the 
initial decision constituted an invasion of EPA's province under the FWPCA. The 
applicants and the staff defend the initial decision against all these assertions. 
But those two parties themselves challenge as unsupported by the record the 

·We added: 
In this regard, it must be noted that SAPL-Auduoon have made no attempt to single out 
what they deem to have been the most glaring and significant errors of the licensing 
Board. Had they done so, it would have been reasonable to have expected the applicants 
to have addressed those specific claims of error in responding to the motion for recon-, 

. sideration. This in turn would have enabled us to evaluate the degree of merit attendant 
to the claims without awaiting complete brlef"mg and argUment of the appeals. But quite 
plainly it would have imposed an unfair (if not impossible) burden upon the applicants 
to have required that they include in their response to ~e reconsideration motion, due 
within five days after the receipt of that motion, a point-by-point rebuttal of every, 
assertion of Licensing Board error advanced in SAPL-Audubon's 200 page brief (which 
brief was not nIed until several days after the motion for reconsideration had been 
submitted). '" , 

ld. at 54041. ' : 
• 5 Most of the nineteen sites considered (apart from Seabrook) were in New Hampshire; 

. the remain~er in the coast!i1 region of southern Maine. See p. 59, infra. ,. 
6 A SAPL-Audubon motion seeking a deferral of the initial decision pending ultimate 

EPA action was denied on the same date that decision issued. LBP-76-27, NRCI-76/6,950 
(June 29, 1976). 
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Board's fmding that, should EPA require a closed-cycle cooling system, the 
Seabrook site would not survive a NEPA cost·benefit balance. 

C. On November 9, 1976, the day after we issued our ruling (ALAB·3S6) on 
the SAPL-Audubon motion for' reconsideration of the denial of a stay of the 
licensing Board's initial decision; the EPA Regional Administrator rendered his 
own initial decision. Based on the evidence adduced at the adjudicatory hearing 
last spring, the, Regional Admiriistrator concluded that his earlier preliminary 
determinations were in error insofar as they (1) sanctioned the use of. once· 
through cooling at the Seabrook site and (2) established the design and location 
of the intake structures. Accordingly, those determinations were explicitly 
revoked. The Regional Administrator went on to indicate, however, that he was 
not now deciding whether a closed-cycle cOOling'system should'be required or 
what 'conditions should be set on the design and location of the intake struc· 
tures. In his view, the, record before him'contained inadequate information to 
permit a judgment on these questions. " 

Under 'EPA' procedures, the applicants were entitled'to request review of 
that'decision by the EPA Administrator in Washington. A timely petition for 
such review was fIled and, on December 7, 1976, was granted in an order which 
set forth a briefing schedule extending into early next month.' Not having been 
stayed, the Regional Administrator's decision remains in effect pending rendi· 
tion r of the Administrator's decision (presumably still several months in the 
offing).' ;, 

In an order issued on November 17, 1976, to the effect that it did not intend 
to review 'ALAB·356 , the Commission took note of the Regional Administrator's 
decision and indicated that our Board was free to entertain' "any renewed 
motion for stay [of the licensing Board's initial decision] which might be 
based" thereon. CU-76·24, NRCI·76/11 522, 523.8 Despite this invitation, no 
such motion was immediately forthcoming. The' staff did file a motion on 
November 24; in which it asked us to "consider," in connection with the oral 
argument on the merits of the appeals then already scheduled for December 10, 
1976, whether the construction permits should, be suspended, in light of the 
Regional Administrator's decision. That motion, however, did not take a posi. 
tion on whether suspensiori was warran'ted. For this reason, on November 26, 
1976, we summarily denied it in an unpublished order: In doing so, we 'stressed 
that,'as authoriied by the Commission's November 17 order~ any party might 
affirmatively request that the permits be suspended, on the' strength of the 

i' . I ( ,. 1 I. 

'The same order denied, however, the applicants' request for summary ~eveiSat or'the 
Regional Administrator's decision ind the entry of a final decision incorporating the' find· 
ings and conclusions which the applicants had'proposed to the Regional Administrator. 

, sThe Commission erroneously stated that the Regional Administrator's decision had 
been stayed pending revie:-v, by the Administrator. That error was corrected in a subsequent' 
order. CLJ.76·2S',NRCI·76/12 607 (December 3, 1976). " , , 

" 
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Regional Administrator's decision and that motions seeking such relief would be 
considered and decided as expeditiously as possible following the receipt of 
responses thereto. A week later, on December 3, the intervenor New England 
Coalition on Nuclear Pollution (Co3ution) filed a motion to reopen the record 
and to suspend the permits. Although the first.ground assigned for el!titlement 
to that remedy was unrelated to the Regional Administrator's decision, the 
Coalition also argued that "[a] t a minimum"the EPA determinations represent 
weighty new evidence [on crucial issues] which should be part of the record of 
this proceeding" and that construction of the facility should not proceed while 
that evidence was being received and evaluated. .. , 

D. On December.9, 1976, the Court of Appeals for the First Circuit held a 
conference with counsel for the various parties to the matters before that court 
pertaining to the Seabrook facility. Immediately following the conclusion of the 
conference, the court issued a short statement in which it called attention to the 
fact that we were holding oral argument the following day and expressed the 
view that this would offer "a timely opportunity to ventilate some or all of the 
issues stemming from the EPA Regional Administrator's decision." We were 
encouraged to deal with those issues to the extent we thought "appropriate and 
feasible arthis time." 

In light of the First Circuit's statement, we announced at the inception of 
the oral argument that all counsel might "utilize part of their allotted time to 
discuss the impact, as they see it, of the decision of the Regional Administrator 
of the Environmental Protection Agency upon the matters that are pending 
before the Nuclear Regulatory Commission, and more particularly, this Appeal 
Board" (App. Bd. Tr. p. 4). The result was a relatively intensive treatment of the 
decision and its implications in terms of the viability of the outstanding 
construction permits. Not suprisingly, there was little agreement among counsel 
as to precisely what were those implications. Subsequent thereto, we received 
written responses to the Coalition's motion to reopen the record and to suspend 
the permits, which papers also touched upon the present significance of the 
Regional Administrator's decision. 

On December 17, 1976, the First Circuit entered a formal order in Audubon 
Society of New Hampshire. et 01. v. United States, et 01., supra. Mter a recitation 
of much of the history summarized above, the court gave expression to its 
abiding concern that this "massive nuclear power reactor project continues on its 
course at the rate of expenditure of at least several million dollars each week" 
despite the fact that it remained under scrutiny by various judicial and 
administrative bodies: I 

We are unable ·'to identify any ~ther field of publicly regulated private 
activity where momentous decisions to commit funds are made on the 
strength of preliminary decisions by several agencies which are open to 
reevaluation and redetermination. The risk ofloss to the private investors is 
necessarily a real and always present one. PerhaPs more important to the 
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public weal, the risk of public agencies and courts accepting less desirable 
and limited options or, worse, countenancing a fait accompli are also fore-
boding. , , ' 

t; 

Our own present views are limited but deeply held. We are increasingly 
concerned over the jeopardy which prolonged delay in decision creates for 
both the applicant and the integrity of the fmal governmental decision. We 
are equally impressed by the necessity, if the drastic action; of a stay of 
construciton is to remain a realistic and responsible alternative, of obtaining 
the best technically informed inSights, assessments, and advice from the 
agency charged in the first instance with making judgments as to the safety 
and feasibility of nuclear reactors. That agency is also charged with fidelity 
to the environmental laws and policy of the country, and with assuring that 
the balance between the public benefits that will flow from projects'and the 
environmental costs is such that the decision to permit construction'is 
justifiable in terms of a cost-benefit analysis. Although' it discharges this 
responsibility in part by relying upon EPA, it does so only in part. Where 
EPA's approval may have been presently withdrawn, where' future EPA 
approval is now in greater doubt and where EPA's fmal decision is possibly 
four or more months away, the agency faces the most serious responsibili
ties and remains as our chief source of timely assistance. 

Here, the target seems to be a moving one. Decisions of key officials have 
been fast breaking. We now see the issue not merely as the necessary 
quantum of proof of irreparable harm against the background of presump
tively proper construction permits but as one involving a' much deeper 
involvement in the analysis of the probability of success on the part of the 
applicant. ' 

Order, pp. 7-8. Notwithstanding this concern, the court concluded that it would 
be "both inappropriate and unfair for [it], without agency insights, to consider 
the large issues which only recently have [surfaced] and which have implications 
as to both irreparable harm and probability of success." Accordingly, it elected 
to stay its own hand until February 18, 1977, to permit both this Board and the 
Commission to inquire into the issues ,which the Regional Admitlistrator's deci
sion has raised with respect to the matters within th~ agency's jurisdiction. A 
number of those issues were specifically identified by the court, which went on 
to note that there might be still other appropriate points of inquiry. . 

E. It is against this background that we move forward with our considera
tion of what is' before us. Once again, the several appeals from the licensing 
Board's initial decision traverse extensive ground. But in the totality of circum
stances it seems desirable that we factor out for early determination whether, on 
the record developed below on the question of the suitability.of the selection of 
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the 'Seabrook site from an environmental standpoint and given the present 
posture of the EPA proceeding involving the proposed cooling system, the con
struction permits authorized by the Board below may be left in effect. This 
exploration is fairly within the scope of several of the appeals and therefore can 
be 'made within their bounds. But even were this not so,. both the Coalition's 
motion to suspend (explicitly sanctioned by the Commission) and the First 
Circuit's recent order would provide ample warrant for not laying the Regional 

, Administrator~s decision to one side while we 'tackled the myriad other - and 
discrete-issues which have been brought to us. If the required conclusion is 
that that decision calls for a halt'to construction at least until EPA has spoken 
further, for the reasons set forth by the First Circuit prompt action effectuating 
that result is ,mandated. If, on the other hand, the Regional Administrator's 
decision were found to be compatible with a continuation of construction, it 
would then be in order to assess the remainder of the attacks leveled against the 
licensing Board's decision. ' " . 

Accordingly, we turn in the next part of this opinion to an examination of 
the' FWPCA; EPA's role in the implementation of that-Act; and the interplay 
between (I) what that agency has decided or has yet to decide with regard to the 
Seabrook-cooling system and (2) the fulfillment of the NEPA responsibilities of 
this'Commission in connection with the choice of the Seabrook site over poten
tial alternate sites. We shall then proceed to determine where that leaves the 
construction permits at this juncture. 

II' 

" A. BY' Virtue of the Federal Water Polhltion Control Act and the National 
Environmen'tal Policy Act, both this Commission and the Environmental Protec
tion Agency ha~e significant roles to play in the overall effort to regulate the 
impact of nuclear-powered electric generating facilities on the aquatic environ
ment. In this respect, an understanding of how the two agencies' roles are ,to 
mesh under the' Congres'sionally, imposed regulatory scheme is aided by an· 
appreciation of the historical developm'ents that have contributed to the shaping 
of that scheme. ' 

, ,L'Prior 'to ,the 'enactment of NEPA, the Atomic Energy ,Commission as
sertea that contr<;>l,of the dischllrg~ of heat from nuclear power plants - i.e .• 
control of so-called "thermal pollution" - was not within the ambit of its 
responsibilities. The Commission said that this task fell entirely to other federal 
and focal agencies'- 'It, was held 'to be ju'siified, in taking this position. New 
Hampshire v. AEC. 406 F.2d 170 (Ist. Cir.), cert. den .• 395 U.S. 962(1969). 
, After NEPA'became litw; but prior to 'the enactment ~f the 1972 amend

ments to the FWPCA, this CommiSsion was assigned .far-ranging tasks and 
responsibilities insofar as protection of water quality was concerned. Of c~urse, 
by then it 'had the ,duty" under, the then'existing versio~ of the FWPCA as 
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amended by, the Water Quality Improvement Act of 1970, to withhold a con
struction permit until it was furnished a water quality certificate from the state 
in which the proposed facility was to be located.9 That certificate, knowp as a 
,'.'21(b) certificate" after the section of the FWPCA which established the need 
for it, had to indicate that there was "reasonable assurance" that the discharges ' 
from the facility would not violate the state's water qUality standards . 

.; Insuring that such a certificate . was obtained, however, was not all this 
Commission had to do. Of.much greater significance, it was authorized-indeed 
required-by ,NEPA (1) to make an independent appraisal ,of the impact of the 
discharge on water quality; (2) to reqUire the implementation of any cooling 
system alternatives that could, at a favorable cost-benefit ratio, reduce the im
pact of the discharge; and (3) to consider any residual adverse .impact in the 
overall cost-benefit balance. Calvert Giffs' Coordinating Committee v. Atomic 
Energy Commission. 449 F .2d 1109 (D. C. Cir. 1971). 

, The 1972 amendments to the FWPCA gave the Environmental Protection 
Agency, then not yet two years old, a much more expansive role to play with 
respect to the protection of water quality than federal agencies had previously 
been assigned. I 0 At ,the same time, in furtherance of policy of reducing "need
less_ duplication and unnecessary delays at all levels of government , .. I I it sig
nificantly reduced the scope of the obligations otherwise assigned to this Com
mission under NEPA.l 

,2 

, It is this relatively new COlfgressionally imposed regulatory framework 
which, in the final analysis, controls what the applicants are. permitted to do 
here. In discussing the present statutory scheme, we do not, of course, need or 
propose to describe in detail all of EPA's numerous responsibilities. Rather, at 
the risk of oversimplifying a very complex subject, we will highlight only those 
which have a direct bearing on the questions now before us. 

2. Under Section 402 of the amended FWPCA, 33 U.S.C. 1342, EPA may 
issue a permit allowing the discharge of a pollutant if the discharge complies 
with certain standards established pursuant to certain provisions of that ACt.13 

Congress has included heat within the. Act's definition of pollutants (section 
502(6), 33 U.S.C. 1362(6)), and our basic conem here is, of course, with the 
cooling system necessary to deal with waste heat. 

933 U.S.C. 1171 (b). 
1 ° Pub. L. 92-S00. B6 Stat. B16 (October lB. 1972). known as the "Federal Water 

Pollution Control Act Amendments of 1972. to Section 2 of that Act completely rewrote the 
Federal Water -Pollution Control Act. which is now codified at 33 U.S.C. 1251. et seq. 
(Supp. -II). I 

11 See Section 101(0 of the FWPCA. as amended, 33 U.S.C. 1251(0. 
12See Section Sll(c)(2) of the FWPCA, as amended, 33 U.S.C.1371(c)(2),discussed in 

the text infra. ' 
13 If those standards have not been established, a permit may be issued under such' , 

conditions as EPA determines are necessary on a case-by-case basis. 
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With respect to the heat which'would be genenited by Seabrook, perhaps 
the most important standards which were to be established by EPA and applied 
by that agency in determining whether to issue a discharge permit are those 
called for by Section 301 of the FWPCA, 33 U.S.C. 1311.14 That section 
directs EPA to establish effluent limitations, to be achieved not later than July 
I, 1977, based upon the application of the "best practicable control technology 
currently available." Section 301{b){l)(A). Going on, the section mandates that 
EPA establish, and there be achieved not later than July I, 1983; effluent 
limitations based upon the application of the "best available technology 
economically achievable ..• which will result in reasonable 'further progress 
toward the national goal of eliminating the discharge of all pollutants .... " 
Section 301(b)(2)(A). Insofar as cooling systems are concerned~ the Act tells 
EPA not only to deal with the threat of thermal pollution itself but also to 
insure that the "location, design, construction, and capacity of cooling water 
intake structures reflect the best technology available 'for minimizing adverse 
environmental impact." Section 316(b), 33 U.S.C. 1326(b). 

Congress envisioned that, in particular circumstances, EPA's general stan~ 
dards governing the discharge of heat might prove to be more restrictive than 
necessary. Accordingly, the Act gives a prospective discharger the opportunity to 
convince EPA that, with respect of the particular body of water into which the 
discharge is to be made, the generally applicable thermal effluent limitations are 
"more stringent than necessary to assure the' [protection] lS and propagation of 
a balanced, indigenous population of shellfish, fish, and wildlife .... " Section 
316(a). If the applicant is successful, EPA may grant a "316(a) exemption" by 
setting less stringent limitations on the thermal component of the discharge than 
would otherwise be ,required. Because -such exemptions are site specific, the 
precise location of the -discharge structures, as well as the amount of heat to be 
emitted, can be an important consideration;l6 thus, the grant of an exemption 
might be conditioned on the discharge structures being located at a point dif
ferent from that proposed. 

EPA duly promulgated the effluent limitations referred to above, as well as 
regulations governing 316(a) exemptions. l7 In brief, EPA found that it was 'not 
"practicable" to achieve any "additional restraint on heat" by July 1, 1977.39 
FR 36187 (1974). It reached a different result, however, with respect to the 

I 4 The section 306 "standards of performance" are applicable only to "new sources"; , 
EPA has ruled, and there does not appear to be any dispute on this point, that Seabrook is 
not a new source as defined by the FWPCA. See section 306 (a)(2) , (5), 33 U.s.C. 
1316(a)(2), (5). ' 

. I 5 Although the word "projection" appears in the section (at least in the United States 
Code), it seems quite clear that "protection" is what was intended. 

Ie See Appalachil1n Power Co. v. Train, 'infra, _ F.2d at _,9 ERC at 1049. 
1740 CFR Parts 122 and 423, 39 FR 36176-36207 (1974). . 
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"best available .technology" test: it ordered that, by July 1, 1981, there be 
essentially no discharge of heat from cooling water condensers,18 thus in effect 
calling for the installation of closed-cycle cooling for. plants such as Seabrook 
unless a 316(a) exemption were obtained. 

3. As we shall see, certain aspects of these regulations were set aside last 
summer by the Court of Appeals for the Fourth Circuit in Appalachian Power 
Co. v. Train, F.2d __ ,9 ERC 1033 (July 16,'1976), as modified, 
___ F.2d __ ,9 ERC 1274 (August 31, 1976). Before discussing that 
decision, we should first conclude our discussion of the other changes in the 
regulatory framework brought about by the 197~ amendments to the FWPCA, 
focusing now on the role of this Commission. 

For one thing, those amendments altered the nature of the certification 
which federal licensing agencies are to obtain from the states (EPA must obtain 
such a certification before issuing a discharge permit; as noted above, this 
Commission must obtain such a certification before issuing a construction per· 
mit). Instead of certifying, as they did under former section 21(b), as to reason· 
able assurance that state water quality standards will be met, by virtue of 
Section 401 of the amended Act, 33 U.S.C. 1341, the states are now to certify 
that the proposed discharge will comply with federal standards; i.e., with "the 
applicable provisions of' certain sections of the amended FWPCA, among them 
section 301. In other words, in contrast to the situation that existed before 
1972, the certifying state is not now required to make any direct representation 
concerning compliance with its own water quality standards. It may, however, 
set forth in its 401 certificate any requirements and limitations necessary to 
assure that the discharge will comply with any other appropriate requirements of 
state law (such as water' quality standards). The requirements and limitations 
thus set forth then become conditions on the federal license. Section 401 (d). 

, Insofar as this Commission's responsibilities are concerned, perhaps 'the 
most Significant change made by the 1972 amendments was contained in section 
511(c)(2), 33 U.S.C. 1371(c)(2). In order to establish a different role for this 
Commission with, respect to water pollution matters than that mandated by 
Calvert Cliffs,l!1 Congress provided that nothing in NEPA was to be deemed to 
authorize this Commission either (1) "to review any effluent limitation or other 
requirement establi'shed pursuant to" the FWPCA or "the adequacy of any 
certification under Section 401 of'the FWPCA; or (2) "to impose ... any 
effluent limitation other than any such limitation established pursuant to" the 
FWPCA. . 

4. The meaning of section 51l(c)(2) can perhaps best be understood by 
examining how, in light of it and in ideal circumstances, the responsibilities of 
the two agencies are to mesh in passing upon an applicant's proposal. As Senator 

1840 CFR 423.13(1), (m). , 
USee p. 49, supra, and pp. 51-52, infra. 
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Baker explained in introducing the floor amendment which was' the forerunner 
of section 5 11 (c)(2), duplication was to be avoided by leaving to EPAand'the 
states the decision as to the water pollution control criteria to which a facility's 
cooling system would be held. This Commission would not then be free to 
ignore considerations of acquatic impact; it would have to consider them, but 
only as part of its overall "balancing judgment" on whether "it is in the public 
interest" to grant the requested ,permit.2 

0 In other words, this Commission still 
must consider any adverse environmental impact that would accrue 'from opera
tion of the facility in compliance with EPA-imposed standards; but it cannot go 
behind either those standards or the determination by EPA or the state that the 
facility would comply with them. ' 

In order for this system, to' work to 'maximum advantage, of course, it is 
necessary for EPA to have made' its determination relative to the plant's cooling 
system in advance of this Commission's consideration of the matter; Indeed, as 
the "Second Memorandum of Understanding" between the two agencies 
indicates, EPA is to make its "best efforts" to have completed the evaluations 
related to the 402 discharge permit, 316(a) exemption, and 316(b) analysis of 
intake structures "as far as possible in advance" of the NRC staffs issuance of its 
Final Environmental Statement.21 

, Here, the system has'not worked that way. Not only has the NRC staff 
issued its Final Environmental Statement, but the hearing at which that state-

20 See "A Legislative History of the Wate~ Pollution Con~ol Act ~en(I~-~nt~ ~f 1972," 
pp. 1393-95. The conference committee recast Senator Baker's amendment into its present 
form, indicating that the purpose was to clarify certain relationships between the FWPCA 
and NEPA. Id. at 331-32. In that form, it 'seems even more clearly to accomplish the 
purposes about which Senator Baker spoke; indeed, the comments he made were said to 
remain applicable. See ld. at 183 (written analysis by Sen. Muskie),151, 196-99, 236,239, 
256. . ' , " ,.' 

21 "Second' Memorandum of Understanding and PoliCy Statement 'Regatding Imple
mentation' of Certain' 'NRC and EPA Responsibilities," 40 FR 60115, 60119 (1975) 
(emphasis supplied). The two agencies had entered into an earJier memorandum of under
standing shortly after the 1972 FWPCA amendments became law. 38 FR 2713 (1973). That 
rust memorandum and the. accompanying "Interim Policy Statement" were designed to 
establish' a' framework for licensing action in the immediate transition period before EPA 
began to make any significant progress on the responsibilities assigned to it by the new law, 
which established a timetable for completion of EPA's various tasks. During that period, this 
Commission was to continue to exercise its full NEPA, authority (as set forth in Calvert 
Cliffs') so that there 'would be no hiatus in Federal responsibility and authority respecting 
environmental matters embraced by both NEPA.and FWPCA." 38 FR at 2679. Because 
EPA is now fully involved in deciding the cooling system questions, there i; no threat here 
of any hiatus that should be remedied by reference to the original memorandum 'of under
standing and interim policy statement. (The second memorandum 'of understanding, which 
became effective on January 30,1976, specifically superseded the rust memorandum and is 
to be applied "to the maximum extent practicable" to pending proceedings, sUch as Sea-
brook. 40 FR at 60120.) : I • " " 

52 



ment must be evaluated has been concluded 'and the plant has received construc
tion p~iinits: All the while, the questio'n of the cooling system to be approved by 
EPA is still very much unsettled.22 We do not now know what type of cooling 
system (i.e., once-through or closed-cycle) will be selected. Nor, assuming that 
EPA approves once-through c'ooling, do 'we know'what the economic cost and 
environmental impact of the operation of the cooling system will be. This is 
because there remains a substantial controversy as to the location of the as
sociated intake structures and, quite possibly, of the discharge structures as 
well.23 'Neit until that controversy is'finally resolved by EPA will it be 'possible 
to measure the economic : (;ost and enviro~mental impact'irivolved in building 
and operating the co'bling system~both of which"are, of course, ingredients of 
the cost-benefit balances which this Commission must strike.24 The decision of 
the EPA Regional Administrator '(p~ 78) brings' the existing uncertainty into 
sharp focus: ' , . 

. . . [A] lthough the offsh6re location would be somewhat prefer~ble to the 
inshore location, both are still within the area of high potential adverse 
impact on cmistal populations.' It is highly unlikely that either location 
would minimize adverse :e~vironmental impact particuiarly in view of the 
alternatives. The identified adverse' impact could be minimized by moving 
the iritake location farther offshore. Closed-cycle cooling, which would 
reduce the capacity by ninety 'percent also appears to be 'an available 
alternative. Whether either of these alternatives or a combination of them 
should' ultimately be selected by' PSCNH will depend upon 'a fuller exposi
tion and examination of the extent of the harm to be avoided,'a considera
tion 'of the costs and capabilities of alternative 'technoloiies available to 

, ',: mitigate such harm and a balancing of these' factors against each other. 
',I . 

I' The coritro'versy 'over the' precise form eif any once-through cooling system 
which might be approved is, of course, a real orie. This is illustrated by the sharP 
dispute between the members of the Board below with respect to the severity of 
the impact' which the operation of such a cooling' system would have upon 
important species of marine life; i.e,' lobsters and clams.: ,', 

22The matters i~' dis~~te' bef~~e' EPA stem fro~ the applicant~' request for a 402 
discruuge permit, which was accompanied bY'1i request for a 316(a) exemption from the 
then-proposed, later-promulgated, and now-remanded (by the Forth Circuit) "no discharge 
of heat" regulations. The Regional Administrator's initial decision cie:iIs with the exemption 
request and the correlative 316(b) intake structure questions, ' 
1 2 S As earlier noted (p. 50, supra), the grant of a section' 316(a) exemption might tum 
on the precise location of the discharge structures. In his initial decision, the EPA Regional 
Administrator did not focus upon this question-apparently because he found ,there to be 
msufficient evidence to evaluate thermal effects at all. " 

24 As will be later discussed, infra, pp. 61-62, balancing must be performed, inter alia, as 
part of the analysis of alternate sites. 
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It need only be added that this uncertainty has been exacerbated by the 
decision of the. Fourth Circuit in Appalachian Power Co. v. Train, supra. That 
decision sent back for further study significant portions of EPA's regulations 
governing the discharge of heat. Had they been upheld,.those regulations would 
have provided the framework for EPA's evaluation of the applicants' cooling 
system proposal. '. . . 

As noted above, under section 402 the absence of valid regulations does not 
deprive EPA of the authority to pass upon the applicants' proposal; if new 
regulations are not quickly promulgated, however, ad hoc standards will have to 
Ie develoPed in the context of the Seabrook application~ 2 5 This, of course, adds 
o this Commission's difficulties in attempting to coordinate its activities with 

.hose of EPA. . . 
5. There is no need to 'rehearse here all ,that was said in Appalachian Power. 

There is, however, a thread running through that decision which is worthy of 
mention. At several points, the Fourth Circuit made clear that it discerned in the 
terms of the 'Act no suggestion that the goal of thermally unpolluted wate,r was 
of such an overriding nature that it had to be achieved regardless of cost. For 
example, the court insisted that on remand EPA take into account both the 
incremental environmental benefits gained by achieving particular levels of heat 
reduction and the cost of achieving those benefits. ___ F.2d at _' __ ,9 
ERC at 1040-43. And the Act says that that cost involves not only money but 
energy requirements and other nonwater quality environmental impacts. Sec
tion 304(b)(2)(B),33 U.S.C. l3l4(b)(2)(B). See also __ F.2dat _' _,9 
ERC at 1039. . " 

In the context of the dispute over EPA's general regulations, the court's 
comments raise questions concerning EPA's authority to ,insist on a, utility 
company's utilization of a closed-cycle system against its. wishes. Those same 
comments may have bearing on the converse question about EPA's authority 
which, as we shall see, may arise here:2sa does EPA have the authority to reject 
a utility company's proposal to utilize a closed-cycle system if EPA believes that 
the price of such a system, in terms of its economic costs, nonwater-quality
related environmental impacts and additional eI?-ergy requirements, is just too 
much to pay for the degree of reduction of the adverse impact on the aquatic 
environment achieved thereby? Even assuming EPA were to reenact regulations 
c~ing generally for dosed-cycle cooling, it would seem that a strong argument 

2SThis undersbnding was confirmed by EPA's General Counsel in the course of 
responding, on January 11, 1977, to our letter of December 23, 1976~ That letter had been 
sent for the purpose of soliciting EPA's views' on certain questions which the First Circuit 
had posed in its order of December 17, 1976, (see 'p.47, supra) and about which it had 
suggested we might wish to seek EPA's guidance. To the extent that it proved necessary to 
deal with the questions raised by' the court in light of ou'! disposition of other questions 
before us, we provide our answers in the course of this opinion. ' 

2 USee fn. 49, infra. 
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could be made that, given the right set of circumstances, EPA might have to 
reject such a proposal in a particular case in faVor of a different system which, on 
balance, would be more sound.2 6 If so, an additional uncertainty looms over the 
question of what cooling system would ultimateiy be employed at Seabrook. 

B. In this setting, we turn to a consideration of two suggestions made during 
the course of the proceeding, either of which would, if accepted, automatically 
require the revocation of the construction permits without regard to any other 
considerations. The first concerns the 401 certificate.furnished by New Hamp
shire to this Commission. As we have seen, that certificate was 'a necessary 
prerequisite to the issuance of contruction permits. As it turns' out, it was 
expressly "conditioned upon" certain early EPA determinations. Thus, we are 
told', those determinations paving been at least temporarily set aside, the certifi
cate can no longer support the permits. 

The second suggestion is that there exists an impenetrable legal barrier to 
the issuing of an initial decision (and perhaps even to the taking of any evidence 
of the question of cooling systems) in advance of a fmal determination by EPA 
establishing with reasonable precision the nature of the cooling system it will 
permit to be employed. If .this is true, the Licensing Board should not have 
issued its decision and we should now vacate it. ' 

We accept neither of these suggestions. 
1. On May 29, 197,5, the applicants received from New Hampshire the 401' 

certificate which they were then to furnish this Commission with respect to the 
Seabrook facility.27 That certificate was, by its terms, issued ,"[i] n light of, and 
conditioned upon, the provisions of EPA 'Detenninations,' relative to Sections 
316(a) and 316(b), FWPCA, as regards the condenser cooling system, issued on 
March 18, 1975, and modified by letter dated May 16,1975."28 Because those 

"To be sure, except '~th resp~ct to inatters noi involved here, actions taken by EPA' 
under the FWPCA do not trigger the requirements of NEPA. Section 511 (c)(1) of the 
FWPCA, as amended. But that exemption from NEPA was awarded EPA on the grounds 
that it already was, by virtue of its fundamental charter and the laws it was to administer, 
expected to be engaged in environmentally protective assignments. See, e.g., Leg. Hist., 
supra fn. 20, at 179-80. We see n'o reason why in a particular case it would necessarily be 
precluded from balancing benefits achieved by reduction of thermal pollution against non
water-related environmental costs; indeed, .the FWPCA was said to set out "ground rules for 
this kind of fmely tuned,' systematic balancing analysis .. · ... which did not need to be 
complicated by also engrafting on NEPA's requirements. [d. at 182. ' 

27 Apparently through iriadvertence, the 401 certificates which were pr~vided the' 
Licensing Board and duly admitted into evidence were those associated with the proposed 
EPA discharge permit and not the NRC con'struction license. Upon learning of this, we 
located the proper certificate and advised the parties we intended to take official notice of 
its existence and content in the absence of any objection. No objections were voiced. 
. 2IThe EPA "determinations" referred to in the certificate' were not the "preliminary 

determinations" issued' by the Reiional Administrator and later set aside by his initial 
decision. Rather, they were draft proposals iuiticipatory of the "preliminary determina-
tions." . 
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EPA determinations, although confmned by the "preliminary determinations" 
of. June 24 and October 24, ,1975, were set aside by the Regional Adminis
trator's recent decision,' 9 we are told that the 401 certificate is void and can no 
longer, be relied upon by this Commission as a basis for leaving the construction 
permit in effect. ' 

As noted earlier, this Commission cannot (except in circumstances not 
relevant here) issue a construction permit without having in hand a 401 certifi
cate. Under Section 511(c)(2)(A) of the Act, however, this Commission is pro-
hibited from reviewing "the adequacy" of a 401 certificate. , 

During the course of the appeals, there has been much argument over the 
precise extent of that prohibition. While there seems to be agreement that we 
cannot inquire into the substantive evaluations which underlie the certificate, 
some parties argue that we can look into its validity from a procedural or formal 
standpoint; or ascertain whether it is, by its own terms, of no' force and effect. 
The 'analysis we make of the problem enables us to avoid those ,uncharted 
waters. As we understand the language and sparse legislative history of, section 
401, its purpose-like that of its predecessor section 21 (b) of the former law
was to give the affected state the opportunity to exercise independent judgment 
concerning the acceptability of a proposed federally licensed project. In effect, 
the state was given a veto over the project; in addition it can require that there 
be attached to the federal license such ,water-related ,conditions as it, deems 
appropriate. ' Here, however, the critical language of the certificate-i e." the 
words which form the basis for the argument that it lacks continuing validity
appears not to reflect any independent state judgment as to the acceptability of 
the project., To the contrary, the' certificate plainly seems to .indicate a .willing
ness on the part oUhe state to defer ,to EPA's judgmimtin the matter. In other 
words, it connotes to us the view that the project is acceptable to the state if it is 

I • " .' , .'. .' • ~ .. 

{. ' 

, , ~ r _' 1 

, , • , 1 I ., • :', " '. J' 

• 29 Under EPA regulations, the filing of an administrative appeal to the Regional Adminis-, 
~ . ." . . . .' 

trator from hIS preliminary determinations acted automatically 10 stay their effect. 40 CFR 
125.3S(d)(2). Thus, whatever may be the cOnsequenc'e of the'fa'ct that the EPA Adminis
trator has undertaken review of the Regional Admiriistrator's decision, the EPA preliminary 
determinations are certainly not in effect af this'time. To be sure, as EPA's General Counsel· 
says i~ response to one of the First,Circuit's questions, they may not have been "rendered a 
nullity," for that appraisal cannot be made until the administrative process is complete. But 
because they were first auto'niatically 'stayed by the request for an adjudicatory hearing and 
then set aside after that hearing by the same person who had issued themoriginaUy, the 
preliminary 'determinations Certainly have too little currency to defeat, of themselves, the 
argument that the 401 certifiCate is no longer in force. ' . . . 
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acceptable ,to EPA.30 In short, the state 401 certificate in no way tells us that 
~e state had any negative views of its own'about the project.3t 

,This being the case, we believe that oUT[decision will not be materially aided 
by attempting, perhaps in violation of section 511(c)(2), to characterize the 
present status of the 401 certificate. Whether ,the certificate be now "valid" or' 
"invalid," the fact remains that the state was willing to leave the matter to EPA; 
And we ,have directly before us precisely the question of the impact of EPA's 
latest decision upon the :~ability .of the project. We should pass upon that 
question in straightforward, fashion, rllther than ftlter it through the 401 

h . 32 mec arusm." ' .. , {'J' ' ", '" ", ' " 

i~. As we, understand'~t;'the s~ggesti~~ that a Li~nSin~ Board i's barred from 
issuing an initial decision until EPA has ~ade its fmal determination with respect 
to, the facility's, condenser 1 cooling system is not' premised on any specific 
language in the governing statutes or regulations. Rather, it is said tO,be a natural 
corollary to the principles upon which the regulatory f~amework is founded. 

We agcee with much of what is said in support 'of that position. But we 
nonetheless believe that there is not an absolute bar ,against the award of. NRC 

• - '". I 

,I, ,', , 

3,~Of course; the proposal which was SUbmitted to the state for certification,involved 
once-through cooling and ,the state's willingness to defer to EPA's judgment was evinced in 
that context. Nothing we say' here Should be taken as reflecting Ii yiew that the state will not 
be entitled to rescind the outstandifig 401 certificate if the'appliCants later propose, or EPA 
requiies, closed-cycle cooling. See discussion 'hi fn. 32, infra.' ,', ' ;, 

'I As EPA's General : Counsel points out, (in the second paragraph of page 2 of his' 
January 11,'1977, response), the state',will eventually have the opportunity tO,decide 
whether to issue a 401 certificate in connection with any EPA decision to issue a 402 
discharge permit. t, " ' 

32 Because we take this approach, we also need not at this juncture pass upon the 
validity of the applicants' argUment that section 401 was intended to give the state a 
"one-shot" veto over the project at the construction permit stage, and that once that 
opportunity passes by,- the 401 mechanism serves no continUing purpose (other than as a 
vehicle for attaching state-suggested conditions to the eventual construction permit.) To be ' 
sure, the FWPCA provides' the state another 'opportunity t~ exercise its 4()} authority by in . 
effect stating that its'previouslY issued certificate may not be used to obtam an operating 
license iii light 'of any:new developments 'which'have occurred in the interim. Section 
401(a)(3). By negative inference, then, the state may indeed have no authority under the 
statute to withdraw its permit before the operating license stage Is reached. Whether or not 
it' could do sO 'at some interim stage, however. by exercising its independent judgment about 
the 'acceptabilltyof the project is not a question 'which we need face. This is because, up to 
this point. 'the state has not, in its certificate or otherWise, expressed the view that the 
certificate might no longer be valid for:reasons other than those assigiied by EPA: Again, 
then. we need to confronfthe impact of the EPA decision 'directly. ' , ' 

'\,'. •• '.: (I.,'. • 
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construction permits in advance of final EPA action.33 Rather; a number of 
considerations must be' carefully evaluated in each case in which EPA's final 
decision is not in hand to determine whether, on balance, the public iriterest 
warrants the Licensing Board in going ahead. Cf. Potomac Electric Power Co. 
(Douglas Point Nuclear Generating Station, Units 1 and 2), ALAB·277, 1 NRC 
539 (1975). ',' , 

To be sure, erection of a total bar to the issuance of an/initial decision-and 
perhaps even to the ,takiIig of evidence-would avoid any duplication or over
lapping', of functions between' the Commission and' EPA. But there will be 
instances in which the result of EPA's consideration of cooling system alterria
tives, while not known with certainty; can be fairly well predicted. This will be 
true, for example, where no real factual or legal controversy has developed 
during the course of the' EPA proceedings. If, at the same time, no serious' 
alternative-side contention has surfaced in the NRC proceeding, the delay in.' 
volved in having 'our decision await EPA's would not seem to achieve any real 
advantage. . 

. On the other hand, .the more substantial the controversy before EPA and 
the alternative site controversy before us, the more difficult it will be for a 
licensing board to conduct any meaningful analysis in compliance with the 
mandate which accompanied the adoption of section Sl1(c)(2)-namely, that 
the NRC factor into its evaluation of the facility (including comparison with 
alternatives) the impacts associated with the cooling system selected by EPA. 
Given the existence of serious dispute, the chance of avoiding delay is mini
mized, while the possibility of duplicated, even wasted, effort is increased. 

In sum, i~ the absence of a clear mandate that w'e do so, we are unwilling to 
erect an absolute bar to- NRC action in all circumstances in which EPA's fmal 
decision has not been forthcoming. Once again, however, ,the absence of such a 
decision is a factor to be weighted in the balance when a Board considers' 
whether it is appropriate to proceed. 

,m 
( ,., 

We now tum to whethe'r,in light of the foregOing analysis, we can endorse 
the 'decision below to the extent that it approves, from 'an environmental stand-' 
point, the use of the Seabrook site for nuclellr power reactors. This undertaking 
involves an examination of the record developed on the comparatIve deSirability 

33 As will be seen,' we do not, however, r~ject the 'absolute bar th~ry on the basis of the 
applicants' argument that the matter was settled by our Peach Bottom and Limerick deci
sions. Those decisions dealt with situations sufficiently different from that invo'lved here to 
prevent them from being controlling. See Philadelphia Electric Co. (peach Bottom Atomic 
Power Station, Units 2 and 3), ALAB-216, 8 AEC 13 (1974); Philadelphia Electric Co. 
(Limerick Generating Station, Units 1 and 2), ALAB-262, l' NRC 163 (1975). ' 
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of Seabrook and other potential 'sites and the determinations of the 'Licensing 
Board majority relevant thereto-including its rmding (challenged by the appli· 
cants and the staff) that Seabrook is an unacceptable site if cooling towers must 
be employed. More particularly, we must decide whether, contrary to the ruling 
below, the record firmly establishes that, no matter how EPA might ultimately 
resolve the cooling system controversy, the Seabrook site would still be an 
acCeptable choice among the various alternatives. 

A. The' Final Environmental Statement (FES) for this facility reflects that a 
total of nineteen sites were considered as alternatives to Seabrook. Of these sites, 
six were located in the coastal region of New HampShire (either within two miles 
of the seacoast or'in estuarine areas); two were offshore; five were 'on thE. 
southe'rn Maine coast; and the remaining six in inland New Hampshire locations 
(three in the Merrimack River valley in the southern portion of the State and 
three in the Connect,jcut or Androscoggin River valleys to the north). For' a 
variety of reasons, most of the examined sites were'rejected either as inherently 
usuitable or as less desirable on balance than some other site in the same general 
region.34 As a consequence, for comparison purposes the FES focused upon 
three of the examined alternatives: Litchfield, Moore Pond and Gerrish Island. 
As earlier noted, Litchfield is on the Merrimack River between Manchester and 
Nashua. Moore Pond and Gerrish Island are on the Connecticut River (approxi· 
mately 110 miles north of Manchester) and on the Maine seacoast, respectively. 
None of those sites was found to offer any "obvious superiority to the Seabrook 

I 

location." FES, pp. 94 through 9·10. 
The licensing 'Board's consideration of alternate sites (NRCI·76/6 at 

907.11) also involved an analysis of the advantages and disadvantages of Litch· 
.field, Moore Pond and Gerrish Island. The Board also directed attention, how· 
ever, to Rollins Farm, an estuarine site on the Piscabqua River northwest of 
Portsmouth. As earlier noted, its analysis led the Board to conclude that Litch· 
field was "superior to the other alternative sites that were evaluated," but that 
"none of the altern~tives [is] preferred over the Seabrook site." ld. at 911. 

In making its site comparison, the FES proceeded on the assumption that, 
at the Seabrook site, a once·through cooling system would be employed35 -a 
perhaps understandable assumption in view of the fact that that was the appli· 

14 In the case of some of the sites, the reasons were economic in large measure. For 
example, a principal drawback of the northern New Hampshire sites was found to be 
increased construction and transmission costs. FES, p. 9·9. And the New Hampshire 
estuarine sites were removed from further consideration by the applicants (even though one 
of them had been thought by their consultants to be preferable to Seabrook) because of the 
expense that would be entailed in making ''the nuclear containment structure strong 
enough to meet the stringent licensing criteria which was considered to be applicable to 
locations near airports." Id. at pp. 9-6 and 9·7. Each of those sites was located in the 
vicinity of a large Air Force installation. Ibid. . , 

35 See Table 9.2 at p. 9·8. 
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cants' proposal and the staff concurred in that, choice. Consequently. no en
deavor was made to compare the Seabrook site with other sites on the different 
premise that cooling towers would be utilized. The significance ,of this considera-, 
tion is manifest. For one thing, the FES made a particular point of the fact that 
all of the explored inland alternate sites would necessitate resort to closed-cycle 
cooling and, in its comparison of Seabrook with Litchfield and Moore Pond, it 
made reference to the aesthetic impact (as well as local fogging and icing) which 
would ,be associated, with coqling towers ~t ,the latter two sites~' FES, p,., 9-8. 
Further, in summarizing its conclusions on the alternate site question, the staff 
noted, that although "a nuclear station could probably be, located, at the Utch
field site with acceptable environmental,impacts," construction costs would be 
greater than at Seabrook in part '~because ,of. the necessity for using '!Vet cooling 
towers" and," [0] perating costs would also be higher at Utchfi~ld because ~f the 
need ,for cooling towers." ld. at.p.i9-10.,With respect tO,Moore Pond, t~,e 
summary,opined that, "[a] nuclear station probably could •.. be located" there 
but, pointed to :numerous drawbacks of that site-:-one of them being that ','[~] s 
compared to Seabrook, station construction, [costs] would be ,significantly 
higher due to its remote.19ca'tion and to the necessity for' usiflg ,cooling towers." 

~i~'For it~ p~t,\h;,L~e~s~g Board Similarly ,compared seabr~'~~ t~ alternate' 
sites on, the assumption of the employment of once-through cooling. NRCI~76/6 
at 907-11. The basis for its assumption seems, however, to have been quite 
different from that of the staff in the FES. Although theFES analysis 'of cooling 
system alternatives had led to agreement with ,the applicants', determination to 
eschew, cooling towers in favor of once~through cooling, th~ ,sta~f had not further 
concluded that the utilization of, towers, would make the Seabrook site, un: 
acceptable.36 But, aS,we have noted, the Bo~d saw it otherwise. In the porti~~ 
of its findings concerning aquatic effects of the cooling system (which preceded 
treatment of the issue of alternate sites), the, Board enunciated its view that, the 
Seabrook site would be made unsuitable by an EPA requirement .of , cooling 
tmyers. NRCI-76/6 at, 897. From all ,that appears in' either thatfmding or in 
Section G of the Board's "Supporting Opinion" to which the reader was referred 
(id. at 926-29), the Board came to this conclusion on the application of some 
standard of suitability not involving to any extent comparisons with' other 
sites.37 This being S?, when the alternate site matter was eventually reached in 

36 Indeed, the staff had conciuded afr~mativelY 'that the site would be acceptable'ir" 
natural-draft towers were, used. See p. 63, infra. :', " . .': , " ,'" I , 

.- ~7Specifically, the Board seems to have rejected'closed-cyCle.cooling on the thoory th:it.' 
once-through cooling would be preferable'at the Seabroo'k site;we so infer from the Board's 
underlying finding that "although 'a closed-cycle cooling system employing either natural
draft or'mechanlcal-draft cOoling towers would, result iIi smaller impact' on aquatic biota, .. 
other environmental and monetary costs substantially outweigh this advan'tage"~ NRCI-76/6 - . ~,/ 

Continued on next page. 



the initial decision, the Board doubtless perceived no necessity to balance any of 
those sites against a plant at Seabrook with cooling towers. 

B; By the time the FES issued in December 1974, it had become abundantly 
clear that it, was for EPA-and not' this Commission-to decide whether the 
applicants would be permitted to employ a once·through cooling system at 
Seabrook. Since then, as now, there was no way of knowing what final disposi
tion would be made of the applicants' pending application to EPA for a dis-· 
charge 'p~rmit which would' countenance .the use of a once-through cooling sys
tem, it would appear that the FES should have· explored, the question of, the 
relative desirability, in the event EPA required towers, of the Seabrook site and 
potential alternate sites. Be that as -it may, the Licensing Board's treatment of 
the alternate site question was both legally and factually erroneous. 

1. To begin with, even were there a firm record foundation for the Board's 
belief that the use of cooling towers would. give rise to environmental and 
monetary costs which would substantially outweigh the advantage of a smaller 
impact' on aquatic biota, as a matter of law that consideration could' not be 
employed-as it apparently was (see fn. 37, supra)-to-rule out the Seabrook site. 
The Board was not called upon to decide whether, on ,balance, it was more 
advantageous to have a once-through cooling system, or instead closed-cycle 
cooling, at the Seabrook site-i.e., to pass its own judgment on a matter com
mitted by the ,FWPCA to EPA determination. Rather, insofar as the clos~d-cycle 
alternative was concerned, the Board's function was to look into whether, 
assuming resort to that alternative were required by EPA, Seabrook would be 
less desirable' than other potential, sites. If that question were answered in the 
negative; the Board would, of course, have become confronted with the further, 
question whether the environmental costs associated with the Seabrook closed
cycle, system were so great as to outweigh the benefits. to be derived from 
building the facility at all. 

,;Put another way, the Licensing Board could disapprove use of the Sea~rook 
site with cooling towers (should that be EPA's requirement) only upon one of 

Continued from previous poge. . 
at 897. This inference is buttressed by the' statement in Section' G of the Supporting 
Opinion, entitled "Alternative Plant Designs," to the effect that: 

Considering the Cost,'the major'aesthetic impact, and other environmental impacts of the 
natural-draf( towers, and the fact that the Seabrook site was chosen originally because 
of the availability of the ocean for cooling water, this Board concludes that the use of 
natural-draft cooling towers'is unacceptable. In short; the cost-benefit balance is h1 the 
Board's view unfavorable, and closed-cyde coolirig of any type should not be employed 
for thl; Seabrook Station. . ' ". -

NRCI-76/6 at 929. In context, it is manifest that the cost-benefit balance which the Board 
had struck was between the Seabrook site with a once-through cooling system and the same 
site with cooling towers. . 

We discuss the propriety of this approach in the next section of this opinion. 



two fmdings: (1) that, on a cost/benefit balance, some alternate site was 
. preferable; or (2) that the environmental impacts of construction and operation 

at Seabrook with towers outweighed the benefits that would be derived from the 
facility (i.e., the electric power that would be generated by it). That NEPA calls 
for such. balancing of costs and benefits, rather than measuring of a' reactor 
against absolute environmental standards, is beyond doubt. As we said some 
time ago in Maine Yankee: 38 

NEPA does not impose minimal environmental standards which J11ust be 
. satisfied as a condition precedent to the licensing of any reactor. To the 

contrary, consistent with the provisions ofNEPA, a particular reactor might 
be licensed even if it were found that its construction and/or operation 
would have a serious adverse environmental impact. The purpose of the 
cost-benefit analysis called for by NEPA is to identify. each Significant envi
ronmental cost ,and to determine whether, all other factors considered, on 
balance the incurring of that 'cost is warranted. This determination neces
sarily involves the scrutiny of many factors; among them, offsetting bene
fits, available alternatives, and the possible means (and attendant costs) of 
reducing the environmental harm.39 

'I ~ ~ , , 

Where, as here, one aspect of the reactor (e.g., whether cooling towers will be 
necessary) is for some other agency (e.g., EPA) to evaluate, the obligation of our 
Commission is to weigh the overall project in the light of the conclusion that is 
reached by the agency on that aspect. C[. Philadelphia Electric CO .. (Limerick 
Generating Station, Units 1 and 2), ALAB-262, 1 NRC 163 (1975),petitionfor 
review denied, sub nom. Environmental COalition of Nuclear Power v. NRC, 524 
F.2d 1403 (3rd Cir. 1915). 

2. In this instance, the fmdings prerequisite to an outright rejection of the 
Seabrook site with cooling towers were not made. Once again, no serious 
attempt was made to compare that site with alternate sites on the assumption 
that EPA would require cooling towers. Nor did the Board analyze the environ
mental impacts which would attend utilization of cooling towers in terms of the 
ultimate cost·benefit balance for the Seabrook facility itself. " . , 

38 Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station), ALAB-161, 
6 AEC 1003, 1007 (1973), remanded on other grounds, CLI-74-2, 7 AEC 2 (1974),further 
:statement of Appeal Board view:s. ALAB-175, 7 AEC 62 (1974), affumed, :sub nom 
Citizens for Safe Power v. NRC, 524 F.2d 1291 (D.C. Cir. 1975). 

3 'We went on in Maine Yankee to note that the scheme of the Atomic En~rg}o Act is 
quite different: "[II n the safety sphere, the eValuation of the risks aitendanfto reactor 
operation is not undertaken as an element of a NEPA-type process by which rosts may be 
traded off against benefits. Rather, the function of the evaluation is to ascertain whether the 
ultimate, unconditional standards of the Atomic Energy Act and the regulations have been 
met; e.g., whether the public health and safety will be adequately protected." 6 AEC at 
1007. 
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Moreover, our examination of the relatively meagre portions of the evidence 
which concern the environmental and economic costs of cooling towers at Sea
brook leave us unconvinced that there was a sufficient record foundation for the 
making of fmdings adverse to the applicants on either of these crucial questions. 
The FES contains (at pp. 11-36 to 1141) some basic data bearing upon the 
environmental effects of cooling tower (natural-draft or mechanical) operation 
at Seabrook-e.g., noise, land use, ground level fog, salt drift and visual impact. 

,Its assessment of the data led the staff to conclude that (1) .. [b 1 ecause of the 
drift, noise and, to a lesser extent fog problems, mechanical draft towers [are) 
unacceptable"; but (2) the impact of natural-draft' towers would be "sufficiently . , 
minor" that such towers "would be an acceptable alternative, environmentally, 
to the once·through cooling system." [d. at pp. 11-39 and 1141. Scrutiny of the 
totality of the testimony at trial touching upon these matters40 satisfies us that, 
irrespective of whether the magnitude of the natural-draft tower impacts were 
underestimated by the staff, they have not been shown to be so severe as to rule 
out perforce the Seabrook site-either on the basis of a comparison with alter
nate sites or on an ultimate NEPA balance involving all costs and all benefits of a 
reactor with cooling towers situated at Seabrook. Our conclusion in this ~egard is 
not affected by the staffs estimate in the FES (Table 11.6 at p. 11-37) that two 
natural-draft towers, couple~ with intake and discharge tunnels to the ocean 
(seven feet in diameter), would ,cost $60,000,000 more than a once-through 
cooling system.4 

t Even were this cost differential enough to create a preference 
at Seabrook for once-through cooling over closed-cycle cooling (a matter not 
before us), standing alone it does not establish that, if EPA eventually insists 
upon towers, the facility should either be moved elsewhere or not built at all. 
, ,By the ,same token, however, it is ~qually plain to us that the evidence I 

would not have ~nabled the licensing Board to make findings in favor of the 
applicants with regard to the acceptability, given the examined alternatives, of 
using the Seabrook site for a nuclear facility with towers. Not' only, as we have 
seen, was the FES comparison of alternate sites made entirely in the context of a 
Seabrook once-through cooling system, but also the evidence at trial appears !o 
have been developed essentially within that same framework. Before any in
formed conclusion could have been reached on the choice between building at 
Seabrook with towers and selecting some other location for the plant, the 
licensing Board would have needed to know much more than was put before it 
regarding the dimensions of the environmental effects of cooling tower construc
tion and operation. Among other things, there would have had to have been a 
considerably deeper investigation of not merely'the impact of towers upon the 

. , 

40See principally Tr. 5778,5793-97,6199-6206,10488:10514-16,10518-20,10878, 
.10908. . 

4 I The Licensing Board observed that the differential might be less depending upon the 
placement of the intake structures for a once-through cooling system. NRCr-76!6 at 928. ' 
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maririe environment but, as well, the various impacts on land. As we have noted, 
these impacts did receive some attention both in the FES and at trial. Because, 
however, the principal focus was on the once-through cooling system which the 
applicants were proposing imd against 'which alternate sites were' being com
pared;the inquiry was a very limited one_ 

" 'C. There is still an additional matter which warrants mention in our con
siderationof the state of the existing record. We have noted in Part II above that 
EPA is called upon to: deterrriine not merely whether once-through cooling will 
be permitted 'but, as well, the precise location of the offshore structures which 
would be associated with whatever cooling system might be utilized.4 1. We also 
have obserVed that, at least in the case of once~through coolhlg, until EPA has 
made the latter determination it will not be possible to measure the economic 
cost and environmental 'impact' involved in building and operating the cooling 
system_ For where the intake and discharge structures are to be located will have 
a decided bearing upon the length-and therefore the economic cost-of the 
required tunnels. Similarly, the likely impact of the cooling' system on the 
marine environment doubtless will vary depending' upon where those structures 
are placed. ,:' " , " , ' 

IIi" bal~ricing the Seabrook site (with once-through cooling) against other 
sites, the Licensing Board apparently proceeded on the basis of dual assumptions 
respecting where the intake locations would be!.....imd a single assumption respect
ing the placement of the discharge structure. See NRCI-76/6 at 892_96.43 But 
until EPA definitively rules on the location question (if it approves once-through 
cooling' at all), it cannot be said 'that these assumptions were warranted.'It may 
tum out that, applying as yet unannounced guidelines (see p.'S4,'supra), EPA 
will 'require that the intake and discharge structures be situated at a considerably 
greater distance offshore-with a corresponding increase in economic'cost. And, 
if large enough, that increase might '~ell have an influence on the ~lternate site 

,', 

, • ~ I j 

4 'With regard to c1osed-cycle cooling. the discharge structure and ,its location is not a 
matter 'of particular concern because its limited function does not entail thermal discharge. 
Where once-through cooling is involved. however. the location of both the intake and 
dis~harge structures is of importance. ,,' , ' 

4 'In' the cited portion of the initial decision. the Board dealt with the aquatic impac;t of 
a once-through cooling system in teims of the intake structure being located 'either (1) 
where the applicants initially proposed to put it; or (2) where; in one of his now-revoked 
preliminary determinations. the EPA Regional Administrator concluded it should be placed. 
The discharge structure location was assumed to be one mile east of Hampton Beach. It is a 
fair inference that the Board factored into its balance on alternative sites the Imdings it 
made respecting the' effects which,' as thus located. the structures would have on the marine 
environment. See NRCI-76/6 at 907-11. It is less clear to what extent that balance took into 

. account economic costs attributable to the tunneling'involved in so locating'the intake or 
discharge structures. ' , , 
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analysis-especially since some of the alternate sites considered were rejected for 
basically economic reasons.' , I,' ' 

••• I. 

, ' In sum, on thls record and in view,of the lack of an ultimate EPA conclu· 
sion on the issues committed by law to its determination, the Licensing Board's 
initial ,decision cannot be now allowed to stand insofar .as it approves, on 
environmental grout:lds, use of the seabrook site for these reactors. 

,N 
, , . 

The conclusion just reached beings us to the next and final question-.that of 
,appropriate relief at thls juncture. , 

A. 1. It is obvious that, so long as there exists a substantial possibility that 
EPA will ultimately resolve the cooling system controversy in favor ,of cooling 
towers, the Seabrook site cannot be approved in the absence of (1) an indepth 
evaluation of the ~conomic costs and environmental impacts whlch that option 
would entail; and then, (2) a comparison of, the Seabrook site to al~ernate sites 
in ligh~ of that evaluation. We think that the licensing Board should now hold a 
hearing directed to that end as expeditiously as possible. To be sure, to some 
extent the Board will be going over ground,whlch is being covered by EPA as 
,well. yve have held, however, that there is no insuperable legal barrier, to such 
duplication of effort. See pp. 57-58, supra. In the unusual-and hopefully 
unique-circumstances of thls case, the public interest seems to warrant it. At 
minimum, the Board's determination of the environmental acceptability of the 
Seabrook site-made on the basis of a proper record and the application of the 
appropriate criteria-would be of great immediate value were EPA to insist upon 
closed.cycle'coolit:lg:, l ' , ' 

, In the coriciuct'of.these further proceeditlgs, there will be no rieed for the 
,parties and the Board to go beyond, for comparison purposes, the 19 alternate 
'sites in New Hampshlre and Maine which were identified in the FES: See p. 59, 
'supra. We are mindful 'of the assertion of SAPL-Audubon and the Coalition that 
the prior alternate site analysis was deficient for'the additional reason that it did 
nat consider, as well, sites in southern New Englafl'd.' But we agree with the 
applicants th;t, t~at ,as~ertion was c~ncretely adva'nced far too late' in the pro· 
ceeding below. It apparently first surfaced in October 1975 during cross·exami

,nation of witnesses for the applicants and staff at a late stage of the trial itself 
(Tr. 10313). Long before that time, in mid·1974, SAPL-Audubon and the Coali
tion received, 'and took advantage of, ,the 'opportunity to' co nUnen t upon the 
Draft Environmental',Statement. No~e of the'~r comments contained the slightest 
suggestion that the staffs alternate site analysis should have included scrutiny of 
possible southern New England sites. FES, pp. A-52, et seq. and A·94 , et seq: 

65 



· Thus, this is not a case such as Aeschliman v. NRC, _ F .2d _ , 9 ERC 
:1289 (D.C. Cir. 1976), upon which intervenors rely. There, the intervenor's 
comments on the draft environmental statement had raised a "colorable alter
native not presently considered therein" in a manner which brought "sufficient 
attention to the issue to stimulate the Commission's consideration of it." 9 ERC 
at 1293-94. It was on this basis that the court concluded that it had then 
become incumbent upon the Commission "to undertake its own preliminary 
investigation of the proferred alternative sufficient to reach a rational judgment 
whether it is worthy of detailed consideration in the" FES. Ibid. There is no hint 
in the court's opinion that an intervenor can await the commencement of the 
actual trial and then come forward with a claim that the staffs environmental 
review culminating in the FES should have explored specific alternatives beyond 
those identified in the DES. 

We are especially unwilling to 'countenance such a result on the facts at bar. 
Normally, the alternate site analysis rightly focuses upon territory within or in 
the vicinity of the service area of the utility which is to build and operate the 
plant.44 Some of the underlying reasons are outlined in our Bailly decision.45 

To be sure, as recognized in Bailly, there may be special considerations in <a 
particular case which warrant looking farther afield. If SAPL-Audubon and the 
Coalition believed there to be such considerations here, the proper time for 
bringing them to the fore was clearly the comment period on the DES.46 This 
would have enabled the staff, prior to the commencement of trial, to do what 
the intervenors complain was not then done: either to broaden the territorial 

44 In this instance, that utility is the Public Service Company of New Hampshire, which 
is to be the largest single owner (50%) of the facility. Its service area includes most of New 
Hampshire and extends to the Canadian border. In addition, it supplies electricity to several 
Vermont and Maine communities bordering upon New Hampshire. FES pp. 8-5,8-6. 

45Northern IndiaTlll Public Service Co. (Bailly Generating Station, Nuclear-I), 
ALAB-224, 8 AEC 244, 268 (1974) reversed on other grounds, sub nom. Porter County 
Chapter, etc. 'v. AEC, SIS F.2d 513 (7th Cit.), reversed and remanded, sub nom. Northern 
IndiaTlll Public Service Co. v. Porter County OIapter, etc., 423 U.S. 12 (l975),afFumed on 
remand, 533 F.2d 1011 (7th Cir. 1976). 

46In their brief to us, the only specific southern New England sites referred to by 
SAPt-Audubon (the Coalition mentioned none) were Millstone in Connecticut and Pilgrim 
in Massachusetts. There sites already are occupied by power reactors; they have been sug
gested as possible alternate locations for the Seabrook facility because the completion of a 
partially built third unit at Millstone has been deferred and the Construction of a third unit 
at Pilgrim ,cancelled. It does not appear, however, that it was asserted below that the 
Millstone site should be considered as an alternative. Insofar as the Pilgrim site is concerned, 
the decision to cancel the third unit was made in July 1974, six months before the issuance 
of the FES and 15 months before the possible availability of that site was [lrst raised during 
the trial. See Boston Edison Co. (pilgrim Nuclear Generating Station, Unit 2), ALAB-238, 8 
AEC 656,657 (1974). 
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scope of the alternate site inquiry or to explain in the FES why the limitation of 
the inquiry to New Hampshire and southern Maine sites was appropriate.~ 7 

2. A determination after additional licensing Board proceedings that the 
Seabrook site with cooling towers is environmentally acceptable when compared 
to other sites will not, of course, provide an adequate foundation for approval of 
that site if EPA still has not made !its determination on the cooling system 
controversy. This is because the possibility will still remain that EPA will 
authorize once·through cooling but will direct the placement of the intake and 
discharge structures at locations farther out in the ocean than the locations 
assumed by the licensing Board when it made its cost-benefit analysis of the 
Seabrook site. There is no way of narrowing appreciably the range oflocations 
which might be selected by EPA.48• Thus, little useful purpose would be served 
in having the licensing Board do, anything further at this time in connection 
.with a comparison of Seabrook (using once·through cooling) and other sites. 
That must await additional word from EPA. 

That word might take the form of a reversal by the Administrator of the 
Regional Administrator's initial decision and a reinstatement of the latter's 
earlier preliminary determinations. Should that eventuality materialize, it'would 
then become incumbent upon us to pass immediate judgment upon the cost
benefit analysis already performed by the licensing Board-which, as previously 
observed, assumed once-through cooling with the intake and discharge structures 
located either where the applicants originally proposed to place them or where 
one of the preliminary determinations decided they should be situated. We do 
not now go into that matter on an anticipat.ory basis because we think that the 

4 1 What has been said above should not be taicen to mean that intervenors are precluded 
from raising in their contentions and litigating at trial the correctness of any substantive 
conclusions reached in the DES and carried over to' the FES unless those conclusions were 

; rust attacked in their comments on the DES. All that we hold is that, if an intervenor 
believes that the staff should have considered alternatives to the facility or its proposed site 
which the DES makes clear were not considered, it must make that belief known at the 
earliest available opportunity (after its intervention in the case) to enable the staff to 
consider it in a timely fashion. In this instance, the comment period on the DES provided 
that opportunity; the intervenors were then fully aware of the existence of the considera
tions (principally the alleged regional character of the Seabrook Facility) upon which they 
predicate their claim that southern New England sites should have been sought out and 
explored. Although they did not know at that time that the completion of the third unit at 
Millstone would be deferred, the possibility of using that site for the Seabrook reactors was 
not raised until the appeal to us. See fn. 46, supra. Thilt was plainly too late by any 
standards. ' , '. 

4 • With regard 'to the placement of an intake structure for a cooling tower, that range 
would appear to be much more limited. It should therefore be possible to determine the 
maximum economic cost and environmental impact which would be associated with the use 
of towers at Seabrook, even though the preciSe location of the intake structures for those 
towers has not been determined. 
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reasons assigned by the' Adrriinistrator, were he to reach that.result, 'might be 
most helpful to us in judging the sufficiericy of the licensing Board's fm(~ngs.49 

B. What remains for 'decision is whether construction may be allowed to 
continue pending further consideration' and ultimate resolution of the alternate 
site question-a resolution which, as we have just seen, must abide at least the 
decision of the EPA Administrator 'on the pending appeal from the initial deci
sion of the Regional Administrator. We conclude that it may not. ,"', 

1. A closely analogous situation was recently presented 'in the construction 
permit proceedmg involving Unit No.' 2 'of the St. Lucie Nuclear Power Plant. In 
that case, following its consideration of, inter alia,' all environmental issues; the 
licensing Board rendered a partial initial decision which paved the way for the 
issuance of a limited work authorization,'On their appeal from that decision, the 

'intervenors claimed that there had' been an inadequ'ate' evaluation of alternate 
sites. Without reaching'the merits of that claim, this' Board ruled that neither the 
licensing Board nor the intervenors had been fairly apprised of-the approach 
which the staff had taken in making its 'evaluation. For this"reason; 'it was 
concluded, the intervenors' 'alternate-site contention had to be reinstated before 
the Licensing Board. Florida Power & Light CO, (St. Lucie Nuclear Power Plant, 
UnifNo. 2), ALAB-335~ NRCI-76/6 830 (June 29,' 1976).< ,\, 

Although unanimous'to tliilt point, this Board was in disagreement respect
ing whether the outstanding limited work authorization should be left in effect. 
Noting that there was already one nuclear unit on the St. Lude site and that the 
small amount of further site preparation involved'in adding a second unit would 
therefore produce little consequential 'environmental damage, the 'majority 
found it "appropriate" not to disturb the limited work authorization while the 
licensing Board undertook the required additional proceedings. Id. at 842. In 
this ,connection, the majority relied on Southern Calijornia Edison CO. (San 
Onofre Nuch;ar Generating Station, Units '2 imd 3),' ALAB-212, 7 AEC 986, 
996-97 (1974), in whi~h we had alluded to our consistent practice ofleaving "a 
construction permi~ ,or operatin,g ,~icense 'in effect ,pending ,t~~ ou~come ~~'a 

49 As the foregoing diSc'ussi~n 'sugg~sts, it ~ight 'pr'ove to the~dv~ntage ~f the appU::ants 
to abandori their quest for onc»through cOoling approval should (1) the Seabi:ook site with 
cooling to'wers be found acceptable' following fue supplemental proceedirigs and (2) the EPA 
Administrator leave the Regiorial Administrator's initial decision'in effect. We do not pass, 
however, ,upon whether, as our 'dissenting" colleague' believes, the applicants have the right 

'uniliiterally to moot the EPA proceeding by withdr~wing their request for a section 316(a) 
exemption. They have not'indicated they'might pursue that course and, should they do' so, 
it will be for EPA to decIde'whether the withdrawal must be honored. The EPAGen~ral 
Counsel's January 11. 1977. response to our letter to him (see fn, 25. supra) does not 
address the matter at all. and, theiefore: offers no clue as to what that agencY might 

• conclude 'were the questi~n to Come, before it in a concrete '~ntext.· And. in ligJtt of 
Appalachian Power Co~ v:'Train, it is aiffieult to forecast the concluSion that would be 
reached. See discussion. pp. S4~55. suprlz. ' , ' " ' , 
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remand for further proceedings unless there was' reason' to' believe that the 
pendente lite continuation of the activities iri question'might pose in itself a 
threat to health and safety (or to the environment if the remand encompasses 
environmental issues)." Mr. Salzman saw it differently. hi his opinion, the fallure 

, of the staff to have' proVided the Licensing' Board with "that 'detailed and 
careful analysis' of alternatives to the St. Lucie site which the law requires" was 
enough to warrant'lifting the limited work' authorization if more than' trivial 
environmental damage might' attend further site preparation activities. 
'NRCI-76/6 at 84446. ..'" ,,' 

The intervenors promptly sought judicial review of 'the failhre of this Board 
'to suspend, the limited work authorization. In' a per cUriam' unpublished order 
entered on October 21, 1976, the Court of Appeals for the District of Columbia 
Circuit directed that the limited\vork authorization be stayed "in light of '[this] 
Board"s decision that alternative sites were not adequately considered by the 
[Licensing] Board." In a footnote,' the court noted its 'agreement '\Vith' the 
'concerns expressed in Mr. Salzman's'dissent," adding that it found it "anoma
lous that construction" can be taking' place "at one site while' the [Licensing 
Board] has been directed by the Appeal Board to hold 'further proceedings 
conceriring alternative site~." Hodder'". NRC (D.C. Cii. No. 76~1709): ,", 

The applicants would have us totally disregard Hodder and permit ~onstruc. 
'tion to proceed on the' authOrity of San Onofre, AIAB-212;'supri We are told, 
first, that 'Hodder is "authority or precedent for nothing'" in light of the provi
sion in"Rule 8(b) of the District of Columbia Circuit to the effect that unpub
lished orders of that' court "are not 'to be cited in briefs or memoranda"of 
counsel as' precedents." That argument does noiimpress 'us. To our way of 
thinking, it makes' not -the slightest' difference whether, were this matter before 
the District of Columbia Circuit, counsel for 'those Interven~rs seeking permit 
suspension cquld rely on the Hodde; result or the reasons assigned for it. In all 
events, the court'sorder...:...entered· in a -~ase' arising' in this agency-reflects a 
judicial view respecting what is called for on our part in circumstances paralleling 
those with which we are now corifronted. Even though that view may not be 
binding upon us, it would in' our judgment be irresponsible to accept the appli
cants' invitation Simply to ignore it. At minimum, Hodder provides guidance 
which is entitled to be given considerable -weight in-the absence 'of a showing 
that there are good reasons why, a different outcome is warranted here,' 

'We fmd the existence of no such reasons. The applicants assert that Mr. 
Salzman's dissent in ALAB-335, supra, was essentially grounded upon the failure 
of the staff and the St. Lucie applicant' to disclose the scope of tne former's 
alternate site analysis and that there is not occasion to invoke a like "unclean 
hands" doctrine in this case. Even were we to accept that analysis, the applicants 
are wide of, the mark' in their ,further insistence that all that the District of 
Columbia Circuit did was to adopt (that dissent. As we have seen, the court 
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coupled its concurrence in Mr. Salzman's expressed concems with an in
dependent observation of its own that it would be anomalous to allow construc
tion to take place at one site while ,the question of alternate sites remained in 

. adjudication before a licensing Board. See p 69, supra. 
If anything, to let construction move, forward in, the present case would 

create even more of an anomaly. In St. Lucie, just a limited work authorization 
was involved and the site in question was already occupied by, a nuclear power 
facility. Further, this Board did not there decide that the alternate site analysis 
made by the staff was inadequate; rather, what we held was merely that the 
intervenors had not been informed of ,the, essential ingredients of the analysis 
and therefore had bee~ deprived of an opportunity to contest either the validity 
of the staffs approach or the manner in which it had been applied. 

. In contrast, full co~struction permits are here involved; the Seabrook site 
does not now host another facility; and there has been a patently inadequate 
alternate site comparison, a matter.of particular significance given the lack of 
,resolution by EPA of, the cooling system controversy. Thus, to go on with 
,construction of these reactors pendente lite could bring about a much larger 
'~dditional commitment of resources onsite than was possible in St. Lucie, 
despite the greater room for doubt whether the site will ultimately be found 
acceptable., ' 
. In this regard, it is worthy of passing note that we were recent!y furnished 
by counsel for the lead applicant, the Public Service Company of New Hamp
shire (PSCNH), with a formal resolution adopted by that company's Board of 
Directors on January 6, 1977. Alluding both to the fact that "construction cash 
'requirements will be very high in the next few months if construction ,work is 
continued at the current level" and to the "existing uncertainty" engendered by 
,the EPA Regional Ad~ini~irator's decision, the resolution directs the officers of 
the company to reduce construction activity at the construction site to the 
lowest possible level consistent ,with the following objectives: r .. ,. 

(i) Substantial reduction of cash expenditures; 
(2) Maintenance and safeguarding of the environment on and in the vicinity 

of the site; 
(3) Continuation of ,such work now underway as may be necessary or 

desirable in order to complete a particular phase or phases of the 
project or to permit full construction activity to be resumed in an 
efficient and orderly manner as soon as possible; and 

(4) Maintenance and improvement of security of the site and of property 
and personnel now or in the future expected to be at the site. 

The resolution has, of course, no legal significance on the question before us-it 
neither constitutes a concession on the . permit suspension question nor moots 
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that question.50 But it does tend to suggest a recognition on the part ofPSCNH 
that it would be imprudent to make a large additional investment in the project 
in the present unsettled state of affairs. 

2. In choosing to follow Hodder, we have not overlooked the stafrs argu· 
ment (advanced without reference to that case) that pendente lite suspension of 
the construction permits should instead be ordered or withheld on the basis of a 
number of equitable factors referred to in a General Statement of Policy issued 
by the Commission on August 13, 1976. 41 FR 34707 (August 16,1976). The 
background and terms of that policy statement are detailed in ALAB-349, supra 

, fn. 3, and need not be repeated at length here. Suffice it to say that it flowed 
from the judicial invalidation of a part of the Commission's regulation dealing 
with the environmental aspects ofthe uranium fuel cycle and was addressed to, 
inter alia, the status of existing licenses issued in reliance upon that regulation 
during the interval before a new interim or fmal regulation were in place. 
According to the policy statement, whether such licenses would be suspended to 
await the replacement rule was to be decided on a balancing of such considera
tions as the likelihood that the activities authorized by the license would have 
significant adverse impact intht:i' interim;' the foreclosure of reasonable alter
natives by continued construction or operation; the effect of delay; the pos~ 
sibility that the cost-benefit balance would be tilted through increased invest
ment; and assorted general public policy coricerns. See ALAB-349, NRCI-76/9 at 
241.' , ' " , 

It is far' from certain that an' application of those factors here would 
produce a result different from that reached in ALAB-349; in which we con-' 
eluded that a suspension of the Seabrook permits was in order.s 1 But we need 
not come to grips with tha't question. For, with all due deference to the contrary 
view of our dissenting colleague, we believe that the policy statement guidelines 
do not govern the situation no~ before us. 

The factors set forth in the policy statement were all derived from decisions 
of the District of Columbia Circuit or the Second Circuit in which it was deter
mined that the environmental review of the particular project in issue was tech
nically deficient in one respect or another, with the consequence that further 
administrative proceedings were required. See ALAB-349, NRCI-76/9 at 249-52 
(majority opinion) and 274-75 (dissenting opinion). In none of those cases did 

• ., I. 

, , 

so Among other things, so long as the construction permits 'remain in effect it will be 
open to the PSCNH Board of Directors to withdraw or to modify the resolution and, by 
doing so, to pave the way for a resumption of substantiai construction activity. C/' Nor:theljl 
States Power Co. (Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB-275, 1 
NRC 523, 528 fn. 9 (1975). 

51 Although the Commission vacated ALAB-349 (see fn. 3, supra) it did so by reason of 
subsequent events and not 'because of a stated disagreement with our balancing of the 
equitable factors. . 
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the found deficiency coalesce with a substantial claim that a proper review 
would have produced the conclusion that, if built at all, the project should be 
placed at some other location. Nor did the striking down of segments of the 
environmental fuel cycle regulation put into serious doubt the most appropriate 
site choice for either Seabrook or anY,other reactor which had received construc-, 
tion permits on the strength of that regulation; Still further, alternate site issues 
were not what prompted the remand either in ~an Onofre, ALAB-212, supra, or 
in any other case coming before this Board (aside from St. Lucie) in which. 
construction was allowed, to continue while the proceedings on remand were, 
being conducted. .' " ,'.' , " , 
':' "In'short, there is to our knowledge neither judicial nor agency precedent 

(again apart from; the now discredited St., Lucie, ruling in ALAB-335) which 
would lend support ,to a. broadening of .the reach 'of the policy statement to 
encompass this case in its current posture. In the absence of such precedent, we 
are contenUo ,treat as decisive a single consideration: namely, that it makes no 
sense for, construction now to proceed at Seabrook when there remains not just 
a . .theoretical but a manifestly real. possibility _ that the site will be ultimately 
rejected in favor of some alternative to it. We have previously made reference to 
the line of judicial decisions reflecting the reluctance of the courts to giv~ license 
to the .commitment of substantial, additional, funds and resources tO,an as, yet 
unapproved project .lest the consequence of such commitment be prejudice to 
the outcome of still pending NEPA reviews. Allied-General Nuclear Services 
(Barnwell Nuclear Fuel Plant Separations Facility), ALAB-296, 2 NRC 671, 678, 
679 ,(1975).5 2 In this very case, the. First Circuit already. has so~nded the same 
note: it has warned that continuing the commitment of resources poses a threat' 
to· "the integrity of the final governmental decision",because it may lead to 
"public, agencies ,and courts accepting less desirable and limited) options or,. 
worse,countenancingafaitaccompli" ... Seepp4647,supra. ,"" ". 

- " 

," c V 
", 

. , ,For the reasons set ,forth above: 
• . , ., " . I' 

!;'! 1. The ,June 29, 1976, initial decision of ,the Licensing Board is vacated, 
insofar as it (a) finds acceptable from an environmental standpoint the use of the 
Seabrook site with a once·through cooling system; and (b) fmds unacceptable 
from an environmental'standpoirit the use 'of the Seabrook-site'with 'cooling 
,I .,' " ,I" I ,,' " .' " ," 

towers..., . ; , , ,,' ,~, , . 
,,-___ --'-__ , 1'.1 'I' 11.; '_,t 

S2There was no occasion for us to order a halt 'to the construction' of th~ Barnweii 
facility because it was close to completion and, therefore, further construction activity did 
not threaten' ''to hamper the effectuation of the policies embodied in NEPA." 2 NRC at 
678. In contrast, Seabrook construction is still at an incipient stage. 
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2. The licensing Board is directed to conductl,with all due expedition the 
further, proceedings relating to the use of the Seabrook site with cooling towers 
which are called for in Part IV of this opinion.' ' , 

3. The construction 'permits for the Seabrook fa~ilityare suspended ~ffec. 
tive '6:00 p.rn. (EST) on Febrnary 4, 1977. After that time, no activities shall be 
~dertaken or ,purSued under the aegi~of those permits' except to the extent' 
necessary to insure the protection 0[(1) the environmental integrity ~f the site, 
or (2) ',buildings, ,materials; or personnel at fue site. Cf.' ALAB·349, supra', 
NRCI· 76/9 at ,272.53 The applicants 'shall furnish a report to 'this Board 6n' or 
before February iI, i 977, in which they shall identify' With particularity those' 
actions which they are) taking ~~, propose, to t~e, under this except~on. That 
report shall be thereafter updated monthly,as required. , , , ,','. ' 

, 4. Th'e suspension shall remain in effect pendillg 'further'order of the C~in'
nussion or of this Board. Whether and ~hen the suspension 'might be lifted by 
this Board ,will depend upon such factors as (a) the, decision rendered by ,the 
EPA Administrator on the appeal from the initial decision of the Regional 
Administrator; (b) the out~ome ;of the suppiemental proceedings before the 
licenSing Board in the event that those,proceedings are not mooted by the EPA 
Administrator's de~ision'; and (c)' the' concIu~ions which this Board reaches on 
those other issues presen!ed by the ~ppeals, from the licensing Board's initial, 
decision which bear, upon the ultimate question whether the application for 
permits to build reactors at the Seabrook site should have been granted.5 

4 ' 

Ii is so ORDERED. ' ", 
, I' • ' I" 

:', I I r , ~ 
, " 

, ,FOR' THE ATOMIC SAFETY ANn 
UCENSING APPEAL BOARD 

Margaret E. Du Flo 
I , se,cretary t? thc:i Appeal Board 

~ . , 

, ! 

, '5' In Hodder, by'oider of Octob~~ 22, 1976, tite District of a>iumbia Circuit deferred 
the effective date of the suspension of the limited work authorization for' eighteen days in 
order "to allow for the orderly termination of work at the plant site" and also indicated 
that the applicant could take "any measures necessary to maintain the environmental 
quality or integrity of the plant 'site" during the continuance of the sus'pension. Since the 
applicants here have already reduced significantly the level of construction activity;' the 
deferral period we have fIXed should prove ample, 'I ' 'I " ,;'" 

5 4 Because of the necessity to single out the matters dealt with in this opinion for early 
disposition, we have not as yet completed our consideration of other issues. We have 
progressed far enough, however, to say at this point that some of them are troublesome and 
that our review has been made materially more difficult by the, fallure of the Licensing 
Board to explain fully the basis for several of its crucial rmdings. In this Connection, in more 
than one area of controversy the initial'decision does not even allude to the testiino'ny of 
witnesses for the ihtervenors, let 'alone indicate why that testimony was not being credited. 
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Dissenting Opinion of Dr. Buck: 

I fully agree with my colleagues that the licensing Board's conclusion that 
"the Seabrook site is unsuitable for a closed·cyCle cooling system" is both legally 
erroneous and factually unsupported by' the record: I also agree that the present 
record is not sufficient for us to authorize licensing of a plant at Seabrook with 
cooling towers, although I regard the record in this regard as much more 
adequate 'than do my colleagues. A further hearing is therefore required to 
clarify and to some extent supplement the record if the applicants' request for 
NRC approval of the licensing of the Seabrook facilitY,with cooling towers is to 
be granted. ' , ' , , 

'I also am of the VitlW that the §401 certificate previously furnished by the 
State of New Hampshire to 'this Commission may continue to be relied upon by 
NRC in licensing determinations involving this facility. That certificate has never 
been revoked or countermanded by anyone; 'nor has the basis upon which it 
rests-EPA's preliminary determinations-been fmally rejected (see p. 75, infra). 
Moreover, 1 tend to agree with the "one-shot" theory advanced by the applicants 
in support of the certificate's validity (see p. 57, fn. 32, suprf:l). 

Where I strongly disagree with the majority decision is in its failure to come 
to grips with the question whether EPA has 'the authority to reject all cooling
tower proposals, should the applicants elect to seek authority for such a cooling 
system (see pp. 64-55 and fn. 49 of majority opinion). I do not believe EPA 
has such authority. Consequently, 1 cannot subscribe to my colleagues' ruling 
(premised upon their perception of uncertainties in this regard which they are 
unwilling to resolve) that the licenSing Board cannot authorize construction 
permits on the basis of using cooling towers. I find that result to be neither 
compelled as a matter of law nor warranted by the facts of record. 1 must 
therefore respectfully dissent. 

The applicants,should be permitted to demonstrate, on a "worst case" basis, 
the most costly cooling-tower cooling system which EPA may legally require. If 
the "worst case" system survives an environmental balancing vis-a-vis both 
alternate sites and the need for the plant, construction permits can and should 
be authorized at that time, subject to normal NRC review procedures. 

On the more narrow question of whether suspension should be imposed in 
the 'interim, pending the outcome of the limited hearing which I (and my 
colleagues) are authorizing, I conclude that, upon a balancing of relevant factors, 
no such suspension need be required or is advisable at this time. 

I ' 

. ' As must be apparent from the majority opinion, there is some confusion 
about both the current and the future status of the Seabrook codling system. 
But a close examination of EPA regulations convinces me that such confusion is 
unwarranted. At this stage, only a brief recapitulation of the situation need be 
undertaken. ' 
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The applicants have proposed it once-through cooling system for the Sea
brook facility_ Under the Federal Water Pollution Control Act, as amended in 
1972 (FWPCA), ,33 U.S.C. §1251 et seq. (Supp. II), EPA has the exlusive 
responsibility for approving such a system, from the point of view both of the 
system itself and of the intake structure (33 U.S.C. §1371(c)(2)).1 NRC must 
take the cooling system specified by EPA and factor it into its cost-benefit 
balance.2 The licensing Board took the once-through system which had been 
preliminarily accepted by EPA and performed its balance on that basis. ' 

Subsequently, through the Regional Administator's decision, the EPA 
withdrew its approval of the once-through system. It did not disapprove of such 
a system but rather ruled that'the applicants' information was both unclear and 
insufficient for that system to be approved. It also suggested that the intake 
structures might have' to be placed at a different location in order to be 
approved. 

As I read the EPA decision, it appears that that agency might'well authorize 
a once-through cooling system based on a further review calling for no more 
than a clarification of some information in the record and the possible addition 
of a minor amount of new information. At this stage, however, I cannot assume 
that it will do ,so; for the latest word from EPA-the Regional Administator's 
decision-does formally revoke the prior preliminary approval of once-through 
cooling. For the present, we are bound by that determination . 

. , Since EPA did not absolutely reject a once-through system, it did not per
force invalidate the Board's cost-benefit balance. But since it also did not 
approve such a system, and suggested that an acceptable once-through system 
might have different parameters from the one it had reviewed, I recognize that a 
cloud has been placed over that balance. In sum, the status of the once-through 
system is in limbo. That being so, it is important to inquire whether there is any 
form of cooling system which EPA'Yould be re9uired to accept and,. if so, 
whether the facility with such a system can survive an NRC cost-benefit balance. 

If that should prove to be the case, the situation would be comparable to 
what we faced in Philadelphia Electric Co: (limerick Generating Station, Uiuts 1 

I " 

,I That section reads as follows: 
(2) Nothing in the National Environmental Policy Act of 1969 shall be deemed to- , 

(A) authorize any Federal agency authorized to license or permit the conduct of any, 
activity which may result in the discharge, of a pollutant'into the navigable waters to 
review any effluent limitation' or other requirement established pursuant to this 
chapter or the adequacy of any certification under section 1341 of this title: or 
(B) authorize any such agency to impose, as a condition precedent to the issuance of 
any license or permit, any effluent limitation other than any such limitation estab-
lished pursuant to this chapter. ' 

. These provisions have been implemented by an NRC/EPA "Policy Statement on Imple
mentation of Section 511 of the Federal Water Pollution Control Act (FWPCA)," published 
at 40 Fed: Reg. 60115 (December 31, 1975). ' , 

'2 See Policy Statement, n. I, supra. ' 
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and 2), ALAB;-262, 1 NRC 163, 209-205 (1975), pet. for review denied sub nom 
Environmental Coalition 011 Nuclear Power v. NRC, 524· F.2d 1403 (3rd Cir. 
1975). There the fmal form of the water supply had not yet been approved by, 
the authorities having jUrisdiction, but one system-not the ,one primarily sought 
by, the applicant or the most beneficial financially to that applicant-was certain 
of approval. We balanced, on the assumption of such a "worst case" proposal and 
authorized the plant on that basis, ~th, the, understanding that the applicant 
might later receive authorization for a pr~posai with more favorable charac-
teristics. ' , ,.' ' ,,' .' 

, Here, for rea;ons spelled out in the forthcoming section, I ,read EPA regula
tions as affirmatively permitting an applicant ,to, use a closed-cycle ,cooling, 
system such ,as natural-draft cooling towers and as specifying with reasonable 
precision the nature and location of intake structures for such towers. And I 
believe that, should that system's balance prove positive, licensing could be 
authorized on that basis. I ' , I 

n ,,- " 

',' .' , I't • ~ i 

EPA's authority over the Seabrook cooling system has two discrete aspects:' 
its control over ~'point source"'discharges; and its regulation of intake structures.; 
Both stem from the requirements of the FWPCA. Both were 'also dealt with in 
the EPA Regional Administrator's decision. I shall treat them seriatim.'; " ,; 
.' A. Insofar as here relevant, the FWPCA declares as riational goals that "the 

discharge of pollutants 'into' the navigable Waters b~' eliminated by 1985" ana 
that "wherever attainable, an interim goal of water quality which provides for 
the protection and propagation of fish, 'shellfish; and'wildlife and provides foi 
recreation in and on 'the water be achieved by July 1; 1983" GB U.S.C. 
§ § 1251(a)(1) and (2»:; The term "pollutants" is defined to inClude, inter alia~ 
"heat" (33 U.S.C. § 1362(6». A number of means' for achieving the statutory' 
goals are set forth; but most important here is the prohibition' bf "the 'discharge 
of any pollutant" (33 U.S.C. § 1311 (a», except as specifically authorize'd by 
named sections of th'e Act: ' ,', ': " ", " , 

The Act then goes on to specify the degree to which pollutant discharges are 
permitted at various points in time. Applicable in this case is the statutory 
requirement that,' by not later than July 1, 1983, discliarges must satisfy effluent 
limitations, which "require application' of 'the best' available technology 
economically, achievable" for-particular: types, of, rus~harges (33 U.S.C. 
§1311(b)(2)(A». ' r,'" '. , .. 

The FWPCA standards for pollutant discharges apply to nuclear power 
plants, including the Seabrook reactors. For such plants, EPA had issued effluent 
guidelines and standards which specified the use of "recirculat'ed cooling 'water" 
(e:g.,' water cooled through, the use of cooling to'wers or' other closed-cy,cle 
cooling devices) as'the "best available technology, econonrlcally achievable:' (40, 
CFR §423.13(l». It advanced the applicability of this standard from 'the 
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statutory cutoff date (July 1, 1983) to July 1, 1981 (40 CFR §423.13(m». 
Under these guidelines, plants such as Seabrook which are ,proposed to become 
operational in the early 1980's could comply with EPA's thermal requirement~ 
by using some form of closed-cycle cooling. Since this record demonstrates that 
cooling towers are the only viable type of closed-cycle cooling which may be 
used at Seabrook (FES, §9.2.1), and since natural-draft cooling towers appear to 
be the; environmentally preferable, form of such towers (FES, § §9.2.i.l, 
9.2.1.2, 11.9.2.1, and 11.9.2.2), it appears that, if the Seabrook facility wer~ to 
utilize natural-draft cooling towers for its cooling, the EPA thermal requirements 
would perforce be satisfied .. " '. " ' i, ' , .' .) I '. " I. " 

,,' FWPCA thermal discharge:, requirements, may, however, be satisfied in 
another manner. Where it appears that an effluent limitation is "more stringent 
than ,necessary. to assure .the [protection] 3 and propagation:'of. a balanced, 
indigenous population' of shellfish; fish, ( and wildlife ~~' in 'or on, the' waters 
receiving the discharge, EPA may grant·an exemption and impose an alternate 
limitation that will achieve those goals'(33 U.S.C. §1326(a»: The ,applicants 
here applied for such an exemption from EPA, seeking authority to use once
through cooling. That authority was initi3Ily granted but later withdrawn by the 
Regional Administrator. The 'plant' proposal on wliich tlie licensing Board here 
ruled was one which ,was 'premised upon EPA's preliminary,grant of that exemp
tion. And' it is significant to note that it, is an exemption' request which is 
currently bottled up in the EPA litigation and which, as of this point in time, 'has 
neither belm granted nor denied. . -, ,', 1," , • 

B. As suggested earlier, EPA also possesses regulatoly authority over intake 
structures:' the.' FWPCA -provides that any -'effluent limitations . or standards 

, (including those imposed by virtue of the exemption procedure) must "require 
that ,the location, design, : construction,' and capacity of cooIing:water'iIitake 
structures reflect the best technology' available for minimizing adverse enViron
mental impact" (33 U.S.C. §1326(b». In making that determination, EPA 
requires: that information in a named document (which I shall later' 'discuss) be 
considered (40 CFR §402.l2). ' :: ' 

. The proposed Seabrook intake structures were also challenged before' EPA: 
That agency preliminarily, approved the applicants' proposal; :later'modified its 
approval to require that the structures be located farther, offshore, and sub
sequently, ,in the Regional Administrator's decision,' determined that the earlier 
approval was not justified and that the record was not'aMquate 'to approve the 
intake structures (either as initially proposed or as later modified). ' 
. . C. ,There is yet another consideration which must be looked at in resolving 
the questions ,raised by the' EPA Regional Administrator's decision, and that'is 
the recent decisions by, the Court. of ,Appeals for the Fourth Circuit in Ap
palachian'Power Co.·v. Train, _', F.2d_' ,9 ERC 1033 (July 16, 1976), 'tIS 
modified,_ F.2d_' _',9 ·ERC 1274 (August 31,'1976).',The Court~"upon a 

'See fn. 15 in majority opinion. 
,':.. ,., " 



petition flled primarily by a group of public and private utilities, reversed the 
EPA's promulgation of effluent limitations guidelines for the steam electric 
power industry and remanded the case for further hearings by EPA on certain 
specific (and rather narrow) issues. 

Insofar as here relevant, the Court approved in principle EPA's general 
requirement for closed-cycle cooling (9 ERC at 1043) but held that the statute 
required, inter alia, a more flexible provision for granting variances than had 
been provided by the regulations (id. at 1039). It specifically approved EPA's 
regulations for granting exemptions (or alternate limitations) under 33 U.S.C. 
§1326(a) (id. at 1050). With respect to the requirement for closed·cycle cooling 
at plants located along coastlines-the specific matter, at issue here-the court 
declined to rule on the utilities', contention that sea water cooling towers for 
full·sized power plants were not "currently available" since 'for 'other reasons 
(including the question of variances) it had remanded the particular section for 
further hearings. It suggested, however, that EPA might want to explore:the 
"availability" question during the hearings on remand (id. at 1049) .. 

'm 
I have analyzed the EPA regulations ,as interpreted by the court in Ap

palachian Power and as later elaborated by the EPA General Counsel in his letter 
of January)l, 1977, to the Chairman of this Board (see fn. 25 in majority 
opinion). I conclude that, for purposes ·of this proceeding, insofar as those 
regulations define closed-cycle cooling as an acceptable means of fulfilling the 
statutory requirement for ,"the best available technology economically achiev
able,': they may be accepted by NRC in its deliberations as specifying a cooling 
system which, if sought, EPA could not reasonably deny. The grounds on which 
those regulations were remanded for further consideration are not relevant to 
the factual situation here at hand and hence do not undermine that conclusion 
as applied in this case. 

(I) The court's requirement for a broadening of the variance requirements 
could only serve to provide another basis for other than a closed-cycle cooling 
system-e.g., the once-through system being sought by the applicants. If the 
applicants were not to receive the exemption for which they have applied-and 
the proviSions governing such exemptions were specifically upheld,-the avenue 
of a variance might still be open to them. Moreover, as the EPA General Counsel 
pointed out, the technical invalidation of the regulations might serve as 'a basis 
for establishing heat limitations for Seabrook on an ad hoc basis under §402(a) 
of the FWPCA, 33 U.S.C. §1342(a) (applicable prior to the establishment of 
general reqUirements). But if the applicants elected instead to utilize a closed
cycle system, that path would still be open to them since the, provision 
authorizing such systems was not overturned as a general proposition and the 
entire thrust of the court decision was to provide more flexibility in meeting the 
statutory standards. 
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(2) The court's failure to rule on the contention that salt-water tow~rs were 
not "currently available," coupled with its suggestion that EPA might take a 
further look at that question, is also not here relevant. For these applicants 
consistently have sought approval for salt-water towers as an alternative (see 
their proposed findings of fact W.46, W.-84, and ,their September 17, 1976, 
brief on appeal in support of their exceptions, at pp. 3147) and neither they nor 
any other party has suggested that such towers would not be available f?.r use at 
Seabrook. . , . 

In these circumstances, and as applied to this case, it is a fair reading of EPA 
regulations that they affirmatively permit the applicants to utilize a closed-cycle 
cooling system. In this regard, it should be noted that the I:WPCA is more like 
the Atomic Energy Act than NEPA: unlike NEPA, its basic infrastructure does 
not c'all for a balancing of water quality against other values on' a case-by-case 
basis; rather, the FWPCA sets basic standards which, ifmet, entitle an applicant 
to a discharge permit. Cf, Maine Yankee Atomic Power Co. (Maine Yankee 
Atomic Power Station), ALAB-161, 6 AEC 1003, 1006-07 (1973). Since 
natural-draft towers are here the environmentally preferable form of closed-cycle 
system (arid since the EPA regulations do not specify any type of closed-cycle 
system which is unacceptable, save for one not here viable, which the court in 
any event overturned), the applicants can surely count on virtually pro forma 
EPA approval of a proposal using natural-draft cooling towers. 

As for the location of the intake structure, it should be emphasized first 
that the record reflects that the magnitude of the intake water flow is less for 
cooling towers than for once-through cooling by a. factor of about 7.(FES, 
§ 11.9.2, Table 11.6). Wherever those structures are located, the impacts, of 
water intake (particularly plankton entrainment) will clearly be less than with 
once-through cooling. Moreover, EPA regulations provide a firm foundation for 
predicting both the technology and the location for such structures. These 
intake-structure regulations were not covered by the Appalachian Power decision 
and remain in full force. 

Those regulations (40 CFR Part 402) require that EPA consider information 
set forth in a "Development Document for Best Technology Available for the 
Location, Design, Construction and Capacity of Cooling Water Intake Structures 
for Minimizing Adverse Environmental Impact" in evaluating proposed struc
tures (40 CFR §402.12). This document first broadly defines the various types 
of aquatic organisms that may be impacted by offshore intake structures as: 

(I) Benthos-Bottom dwelling organisms mostly nonswimmers but includ
ing some larger motile species. 

(2) Plankton-Free-floating microscopic plants and animals including fish 
, eggs and larval stages with limited ability to sWim. . 

'(3) Nekton.2...Free-swimming organisms (fish). 

The document then notes (page 6) that 
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'One"of the first steps that' should be' taken in' determining 'the best 
technology 'available for a cooling water intake' structure to minimize 

'., adverse environmental impact is the designation' of th'e critical aquatic 
, organisms to be protected: This approach has been 'outliried by th'e U.S . 

. Atomic Energy CoinffiisSion in Reference 24: [*] This approach requires the 
determinatiori of the identity' and spatial' and 'temporal distribution of 

... organisms' in the area 'of the' intake: A judgment may then be made as 'to 
which of the organisms are critical aquatic organisms as defined' in the 
Glossary to this document. The characteristics of these organisms and the 
nature of the' water body should 'determine the erivironmental design of the 
intake structure: The ,control strategy for minimizing environmentat impact 
maybe different for planktonic species than for nektonic species as dis-

. cussed below. " "., .. ;' '. , .. I,' ',' I 

Da~age • to . ~quatic ~rganisms occu~ by either ent;applng, or i~pinging 
larger organisms agaiflst the outer parts of the cooling water iritake structure 
or by entraining sman organisms in the cooling water as it. is' pumped 

. through the inner plant. .... ' ': .' 
, '. , ' • ~ • II I _ ,I.' • -----

• I II f', , I 

[*J HEDL-TME 73-24, UC-12 , "A Review of Thermal Power Plant Intake Structure 
Designs and Related Environmentai Considerations," prepared by Hanford Engineering 

,. . DeVelopment Laboratory ror the U.S. Atomic Energy Commission:' 

. : The "Document" then goes on to spell out (p.10) a "Control Strategy for 
limiting Impacts on Aquatic Organisms." One method 'which it pinpoirits for 
controlling "entrainment effects where benthic and planktonic organisms are 
'identified as important' organisms to be protected" is "to:limit the capacity 
'(volume of cooling water withdrawn from a source) to a small percentage of the 
makeup water·to that source" (P.I 11);'Use of cooling.towers is' one means for 
attaining that result. ,. ;,' 

In this particular case,' 'the benthos are protected by raising the intake 
structure well above' the ocean floor:' In tum the impact on the fish is miniinized 
by reducing to the extent feasible the vertical flow4

. into the intake by use of a 
large "velocity cap."s This' intake' design can 'be used equally 'effectively with 
closed-cycle or once-through cooling. . ; . '. .': ,- ',. 

Initially the applicants' 'research on the location of the plankton offshore at 
Seabrook led them 'to conclude that an intake some 3000 feet offshore would 
sufficiently minimize the impact on the plankton. At the suggestion of the EPA 
_____ • • ., ::.' '_.:')' : I, 

4The applicants note that experience with offshore inlet structures along the coast of 
California indicates that a horizontal inflow current has much less potential for fish entrap-
ment than a vertical current (Env. Report p. 3.4-4). " '.... . " 

5 A ''velocity cap" is a flat piate positioned just above the opening to the vertical inlet 
shaft. " .. "."I,·'~ .. , 
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Regional Administrator it was later proposed that 'for once-through cooling this 
intake should be located some 7000 feet offshore. 'While EPA mayor may not 
decide that this location is satisfactory for once-through cooling, 'the criticality 
Of this determination is much iess if closed-cycle cooling is utilized, because of 
the reduction in the magnitude of plankton entrainment by a factor of 7. That 
being so, the applicants should be able to demonstrate to the licensing Board 
:with reasonable' precision the location and type of structure likely to be ap-
proved by EPA-for c!osed-cyCIe'cooling.6 ' 

.. ,' ',i·t~·, - ~ 0' • ,': , IV' , 

A. As indicated earlier, my colleagues and I agree both that the Licensing 
Board's rejection of the Seabrook-with-towers alternative was legally erroneous 
and factually, without support and ,that a further hearing on that alternative is 
required if construction permits are to be authorized on that basis. This hearing, 
in my, view, can be relatively, limited in scope, for a significant amount of 
information with respect !o cooling towers at Seabrook already exists. All that is 
needed is clarification and minor supplementation of the record in this regard, 
together with a balancing of the alternative against alternative sites and against 
the benefits to be derived from construction of the, plant at Seabrook with 
cooling towers. , ' 

More specifically, the hearing should encompass tlie following matters: 
1. To ,the extent ,not already in the record, a description of the environ

. mental impacts resulting from the use of natural-draft cooling towers at Sea
brook should be presented. Such environmental effects as the amount of land 
needed for towers, the makeup, water requirements, the release of salt spray 
from towers (both quantity and location), and the noise generated by operation 
of the towers are already, covered to a large extent by the FES and the Environ
mental, Report, (including ans'Yers ,to supplemental staff questions). Other 
impacts (such as aesthetics) were discussed at the hearing (Tr.,5778, 5793-97). 
But some gaps exist. For example, the record does not show precisely where the 
towers will be located. Consequently, the area of coverage of salt spray is also 
imprecise. The amount of salt drift deposition within a two-mile radius of the 
towers is charactenzeci 'by the FES as' "well within the bo~nds' of naturat deposi
'tion of sea saltS" (§11.9;2.2),'but no clear statement is given as to the impact 
'which this addltional"saltwould have when' added to the salt already in the 
atmosphere. At the remanded hearing; details such as this should be clarified. 
, 2. The' record includes,'some information about the costs of Seabrook with 

cooting towers '(see, e:g., FES § 11.9.2, Table 11.6; ,ER, Vol. 11,- SUpp. Info., 
pp.S9-70 through' S9-72), but it waS prepared more than two years ago. The 
applicants co~cede' that thiS cost in'forniation may no longer be' accurate ,(App. 
____ ---'" , 1 ' I', 

6 My colleagues apparently accord little significance to the tremendous reduction in 
volume of the water taken in by a c\osed-cyc\e system when compared with a once-through 
system. " . 
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Tr. pp. 137-38). Moreover, it is not clear from the record either where (or how 
far out) tunnels would run if cooling towers were used or how much such 
tunnels would cost. (Since those tunnels would be, smaller than those used with 
once-throu8h cooling-see FES, § 11.9.2, Table ,11.6-they presumably would be 
less expensive than those currently proposed.) At the remanded hearing, addi
tional or supplementary cost information should be supplied. " 

3. Finally, a proper balancing must be undertaken, involving a weighing of 
Seabrook with towers against a facility' at another site and, in addition, a 
consideration of whether the benefits of the facility outweigh the costs assuming 
the use of cooling towers. 

4. With respect to the weighing of Seabrook against a facility located at sites 
outside the New Hampshire-Southern Maine wholesale sales area of the lead 
applicant (Public Service Co.), I would ,like to note my agreement with my 
colleagues in their rejection on procedural grounds of the claims of NECNP and 
SAPlrAudubon that such sites must routinely be examined. Those claims were 
raised in such a manner that their consideration could only have disrupted the 
course of the p'roceeding.' ' 

, Beyond that, however, the record reflects a most persuasive'reason why 
consideration of such: remote sites (including the Millstone and Pilgrim sites 
specifically mentioned by SAPlrAudubon in their appellate brief) would here 
have been inappropriate.' As the licensing Board found, the Seabrook facility 
will be owned by several New England utilities, each of which is a participant in 
the New England ,Power Pool (NEPOOL). The need for Seabrook is related to 
the requirements both of NEPOOL and of the lead applicant, Public Seivice Co. 
(NRCI-76/6 at 899). A NEPOOL witness testified that NEPOOL views it as 
important, for technical reasons that \'. :' ' 

the generation and load be fairly evenly' distributed so as to minimize the 
very heavy flows from one end of the grid to another, and to enhance the 
reliability system by reducing the dependence on long transmission lines 
which will have the greatest exposure to the kind of problems that led to, 
for example the 1965 blackout [Tr: 10166].' , 

Accordingly, NEPOOL has .divid~d the New England a~ea into eight sub-areas 
(Tr. 10168). New Hampshire is one of those 'sub7areaS, and the record indicates 
that bY,1982 it will be deficient in generating capacity absent a new facility such 
as Seabrook (Applicants' Direct Testimony No. 14, fol. Tr~ 10162, pp. 20-23). 
Furthermore, no nuclear capaCity other than Seabr~ok is planned for that sub
area (id. at.i3). The NEPOOL Witness clearly summed up the 'reasons for limit-
ing the search for sites to locations in the New Hampshire area:', ' 

It's clear 'that where we really needed the capacity was in this area north of 
Boston and up in New Hampshire, and so we were definitely encouraging 
locations in the Seabrook area. ' , 

Tr. 10184. Even discounting the accuracy of the need-for-power figures 
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advanced by the applicants, it appears that the limitation of the area for 
examination of sites in this case is technically well founded and should be 
accepted by us 'as dispositive of the general claim that southern New England 
sites should have been explored. . 

5. One additional point about the forthcoming hearing should be made. As I 
have indicated, while the .balancing which must be performed by the hearing 
board is significant, the factual. information which must be developed as a 
predicate to such balancing is limited in its scope. Although both functions are 
normally, and properly, within the province of the licensing Board, the need for 
expedition suggests to me that the forthcoming hearing might more properly be 
conducted by us. TIlls is particularly so in light of my views (expressed in section 
V of this dissent) that suspension of the construction permits pendente lite is 
undesirable. j 

B. If the result of the cost-benefit balance performed at the '~minihearing" . 
which we are authorizing should prove favorable to the Seabrook.facility with 
cooling towers, I would allow c~nstruction permits to be authorized o,n that 
basis. Were that to happen, the applicants would be permitted to use either the 
once-through cooling system initially sanctioned by the licensing Board or the 
closed-cycle system, depending o'n the ultimate ruling by EPA. Both systems 
would have been found acceptable on the basis of a NEPA cost-ben~fit~alysis. 7 

(The applicants .would, of, course, be well advised not to begin construction of 
the cooling system itself until after an EPA final decision on, the discharge 
permit, but there is no reason why they could not carry on construction of other 
portions of the facility.)' " 

Is there not a risk, however, that EPA will approve a system different from 
either the open-cycle system applied for or the closed-cycle system' to .he 
considered at the hearing? Insofar as the open-cycle system is concerne~, that 
risk is real.s But insofar as a closed-cycle system is considered, the "worst case" 
system which I suggest be reviewed is one which I believe will clearly qualify for 
a discharge permit under EPA regulations. The risk in my! view is thus minimal. 

Moreover, NEPA does not, require the elimination of all uncer.tainties .a~ ~ 
predicate to the licensing of a facility. As we previously have had occasion to 
note, 

. ! 

'I do not read NEPA as requiring that only one proposal be evaluated in a given 
proceeding. Consequently, I reject the argument to that effect presented to us by the 
Attorney General of New Hampshire. In any event, the Seabrook facility with a partiCUlar 
type of cooling is not necessarily a different proposal (in the NEPA sense) from the Sea
brook facillty with another type of cooling; the proposal is rather for a nuclear facility at 
the Seabrook site with varying equipment appendages. ' . . 

. STaking a positive approach, there exist a number of possibilities for once-through 
cooling which EPA may approvc."Of course, if EPA were to approve a once-through system 
substantially different from that previously evaluated by the Licensing Board, and if the 
applicants elected to use that system, a further NRC balanCing might be required. ' 



While [NEPAl in terms requires a "detailed statement" of [environmental] 
impact, 'it scarcely follows that every uricertainty must be definitely 
eliminated. NEPA does not make such demands; it ,does not "require the 
impossible." In the words of the Ninth Circuit: 

Neither §102(2)(B) hoi (C) [the'relevant sections of NEPAl can be 
read as: a requirement 'that complete information concerning the 
environmental impact of a project 'must be obtained before action may 
be taken: 'If we were to impose a requirement that an impact statement 
can' never 'be prepared until all relevant environmental effects were 
',kilOwn,.it is doubtful that any project could ever be initiated. ' 

Long Island Lighting Co. (Sh'oreham Nuclear Power Station), ALAB-156, 6 AEC 
831, 838 (1973), citing Jicarilla Apache Tribe of Indians v. Morton, 471 F.2d 
1275, 1280 (9th Cir'. 1973) (footnotes omitted). Rather, the statute imposes a 
requirement'that those uncertainties be considered and taken into account by a 
governmental agency faced with a proposed Federal action. As another court has 
remarked: ,,', ' ' " 

, ' . .'; one 'of the functions of a NEPA statement is to indicate the extent to 
which ," 'environmental effects are essentially unknown. It must be 

're'membered that the basic thrust of an agency's responsibilities under 
NEPAis to predict the erivironI1)ental effects of proposed action before the 
. action 'is taken 'and those effects fully known. Reasonable forecasting and 

I. sp~culation is'thus implicit in NEPA'. .... . 
... 

Scientists' Institute for Public Information,! Inc. v. Atomic Energy Commission, 
481 'F.2d 1079, 1092 (D.C. Cir. 1973). 
~. My prognostication of what would c'onstittite a permissible "worst case" 

cooling system under EPA regulations falls well within these parameters. To 
require more certainty puts an unwarranted premium on'the ability of a party to 
raise identical issues'in many forums-in the' hope that varying decisions'Will be 
produced. ~ere, as'here; such a result has occurred, a project may end up being 
suspended not because of any demonstrated safety' or environ'mentaldeficiency 
but rather from bureaucratic confusion-from the left hand (NRC) not knowing 
what the right hand (EPA) is doing! 

, ,1 •• v 
: ", f ~ r 

I 

, ··The remaining question is the status of, the existing construction permits 
during the forthcoming hearing and prior. to the issuance of a new decision by 
the licensing Board. I firmly believe that suspension of those permits at this 
time is neither required not warranted. ," .', 

, A. As criteria for determining whether suspension pendente lite ' should be 
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ordered, the staff calls on us· to look at the Commission's General Statement of 
Policy on the Environmental Effects of the Uranium Fuel Cycle, 41 Fed. Reg. 
34707 (August 16, 1976), where standards for considering suspension during the 
development of new fuel cycle rules were set forth. The staff reasons that those 
standards were carefully developed by the Commission on the basis of judicial 
precedents involving the necessity for suspension as a result of some defect in 
the NEPA review of a project, and that in ALAB-3499 we found those equitable 
principles to be appropriate for a determination as to whether an already issued 
and effective permit should be distributed on the basis of circumstances which 
arose after the permit became effective. The staff also notes that the standards 
are consistent with "and, in fact, appear to have been selected from" a line of 
prior Appeal Board opinions.1 0 

My colleagues eschew resort to these· standards, on the ground that they 
were derived from judicial decisions where it was determined that the environ
mental review of the project was "technically deficient" (thus requiring further 
proceedings) and that in none of the' decisions "did the found deficiency 
coalesce with a substantial claim that a proper review would have produced the 
conclusion that, if built at all, the project should be placed at some other 
location" (supra, pp. 71-72). While that description of the facts involved in 
the cases mentioned in the policy statement may be accurate, the conclusion 
drawn by my colleagues from those facts seems far wide of the mark. 

To begin with, my colleagues can scarcely characterize the fuel-cycle 
deficiency for which the Policy Statement was adopted as a mere "technical 
deficiency." In ALAB-349, they termed it a "NEPA violation of some 
magnitude" (NRCI-76/9 at 265) and relied to some extent on that characteriza
tion in reaching their decision to suspend. And while I regarded the violation as 
technical and of perhaps less Significance (in terms of the overall project) than 
they did, I also acknowledged that "reprocessing and waste disposal are certainly 
important parts of the NEPA review of a nuclear facility" (id. at 289). 

It is true, of course, that the fuel-cycle violation would not result, upon 
reconsideration, in the transfer of a plant to another site; presumably the best 
site would already have been selected, and reconsideration would determine only 
whether the nuclear option at that site was preferable to some alternate energy 
option. But Coalition for Safe Nuclear Power v. AEC, 463 F.2d 954 (D. C. Cir. 

9 Public Service' Company of New Hampshire (Seabrook Station, Units 1 & 2), 
ALAB-349, NRCI-76/9 235 (September 30, 1976). 

10 Specifically, Wisconsin Electric Power Co. (point Beach Nuclear Plant, Unit 2), 
ALAB-78,S AEC 319, 339-40 (1972); Cincinnati Gas and Electric Co. (William H. Zimmer 
Nuclear Station), ALAB-79, 5 AEC 342, 344 (1972); and Southern California Edison Co. 
(San Onofre Nuclear Generating Station, Units 2 and 3), ALAB-212, 7 AEC 986, 996-97 
(1974). See "NRC Staff Motion for Consideration of Suspension of Construction Permit in 
Light of EPA Decision," dated November 24, 1976, incorporated by reference in "NRC 
Staff Response to NECNP Motion to Reopen Proceedings,','. dated December 17,1976. 
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1972), the lead case involved in the Policy Statement, did involve a situation 
where the entire environmental review of the Davis-Besse Unit 1 facility had 
been effectively invalidated by the judicial overturning of the Commission's 
regulations implementing NEPA. A totally new NEPA review was required, and a 
consideration of alternate sites is, of course, a central part of any such review. 

The circumstance that a substantial alternate-site claim may not have been 
involved in the cases cited in the Policy Statement does not, in my view, render 
the standards set forth therein inapplicable to the case at bar; Rather, the 
existence of a substantial alternate-site question is just one of the facts that must, 
be taken into account under the standards. Accordingly, I agree with the staff 
that we should look to those standards in determining whether suspension 
pendente lite should be required. 

B. My colleagues place principal reliance in their conclusion to suspend 
upon their reading of the court's recent unpublished per curiam order in Hodder 
v. NRC (D.C. Cir. No. 76-1709, October 21, 1976). In my view, even assuming 
the propriety of relying on such authority (cf. Rule 8(b) of the Court of Appeals 
for the District of Columbia Circuit), that order dictates no such result. For the 
circumstances in the underlying St. Lude decision were materially different than 
they are here. 

In that case, the alternate site analysis undertaken by the staff was not of 
the usual type; the staff did not review any particular alternate location ,but 
instead compared the St. Lucie site with what it regarded as "a composite of 
characteristics which would typify the best" alternative coastal or inland site. 
Florida Power & Light Co. (St. Lucie Nuclear Power Plant, Unit No.2), 
ALAB-335, NRCI-76/6 830, 838-9 (June 29, 1976). As the majority here points 
out, we did not there decide that this type of alternate-site analysis was 
necessarily inadequate. What we held was that the failure of the staff to inform 
the parties and the licensing Board of this methodology, and its creation of a 
false impression that actual sites had been looked at, was "cavalier and mis
leading" and required reversal of the licensing Board's grant of summary judg
ment on the intervenors' alternate-site contention. NRCI-76/6 at 840-41. 

In dissenting from the majority's failure to suspend the outstanding limited 
work authorization during the reopened hearing, Mr. Salzman took pains to 
emphasize the "unclean hands" nature of the applicant's and stafrs activities in 
that proceeding; he advocated suspension on the basis of "our obligation to 
preserve the integrity of the Commission's hearing procedures and its NEPA 
processes" (id. at 846). The Hodder court essentially agreed with that analysis; 
its additional comment on the anomaly of permitting construction to take place 
in such circumstances (which my colleagUes specific:illy cite) undoubtedly 
reflected its reluctance to sanction the continuing effectiveness of a license 
issued in the face of such a glaring due-process deficiency. 

Thus, although the stafrs method of analysis was never held invalid per se, 
its actions in that case deprived the intervenors of their procedural rights and 
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operated to render the site analysis void. In effect, during the remanded hearing 
in St. Lucie, the situation was such that it could forcefully be asserted that no 
alternate·site analysis at all had been performed. Nor is St. Lucie the first occa· 
sion on which the deprivation of significant procedural rights to an intervenor 
has resulted.in the suspension of a previously issued license. Denial of cross· 
examination produced the same result in Wisconsin Electric Power Co. (point 
Beach Nuclear Plant, Unit 2), ALAB·53, 4 AEC 899. (1972). 

In contrast, the comparison of alternate sites performed here was rendered 
questionable by an entirely different medium-i.e., an event over which neither 
the parties nor indeed the licensing Board had any control: the later rendition 
of a decision by another agency which challenged a number of the bases on 
which the licensing Board's alternate site comparison was premised. The Hodder 
decision thus is distinguishable and cannot properly be regarded as authority 
requiring the suspension of the Seabrook construction permits during the forth· 
coming hearing. 

The circumstance that a new alternate-site analysis is to be performed
while not controlling as to suspension-is, however, a factor which must be 
considered under the General Policy.Statement standards . which I view as 
appropriate for determining the suspension question. I turn now to an applica· 
tion of those standards to the present fact situation. 

C. As I point out in my dissent in ALAB·349, "an error or a deficiency in a 
NEP A environmental review performed by an agency ... will not necessarily 
invalidate the underlying federal action during the period when the error is being 
ameliorated." NRCI·76/9 at 274. An application of the five equitable factors to 
the present request for suspension of the construction permits clearly leads to 
the conclusion that suspension is not called for. 

1. The first factor-and, as I opined in ALAB-349, the most important-is 
the likelihood that Significant adverse impact will occur during the period before 
a new licensing Board decision is rendered. The short answer is that there is no 
likelihood whatsoever of that eventuality occurring. 

This is so because of the drastic cutback in work which the applicants have 
advised us they are pursuing (see p. 70, supra). The only work which they plan 
to carry on in the near future is that involving (1) maintenance and safeguarding 
of the environment; (2) continuation of such work already underWay as may be 
necessary or desirable to complete a particular phase or phases of the project or 
to permit full construction activity to be resumed in an efficient and orderly 
manner as soon as possible; and (3) maintenance and improvement of security at 
the site. 

Even before this cutback was announced, the activities which the applicants 
advised the staff they wished to perform in the next year-far longer than the 
licensing Board hearing should take-do not appear to produce any significant 
environmental impacts. See Affidavit of Richard P. Pizzuti dated December 13, 
1976. In particular, I note that no new offsite work was contemplated and that 
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"construction of the tunnel system [for the once-through cooling system] has 
been suspended until approval of a cooling system has been obrained .... " 

As for work which the applicants propose to continue, my colleagues appear 
to have no objection to the continuation of the work relating to protection of 
the environment or the enhancement of security at the site. But they somehow 
see some lurking danger if the applicants should be permitted to fmish off 
particular phases of work already started. For example, finishing the roof of a 
warehouse is presumably impermissible unless in some manner it could be 
related to the environment or site security. Finishing of the barge landing 
(assuming that is not already accomplished) would also likely be barred, even 
though the town of Seabrook might independently be able to use it for recre
ation or other purposes pending resumption of full construction activities. 

In sum, evaluation of the first factor clearly calls for no limitation being 
placed on the applicants' performance of the work which they now propose to 
undertake (as weQ as the onsite activities encompassed within the Pizzuti affi
davit). That work will result in no significant adverse environmental impact; 
indeed, such impact as will result is likely, if anything, to be beneficial. Nonethe
less, given the uncertainties which surround the cooling system, and because of 
circumstances made relevant by the other factors, I would require the applicants 
to provide the licensing Board and the parties (with a copy to us) with 15 
working days' advance notice of any significant changes in their construction 
plans. Cf. Georgia Power Co. (Alvin W. Vogtle Nuclear Plant, Units 1 and 2), 
ALAB-285, 2 NRC 209,212 (1975).11 

2. The second of the relevant factors is the degree to which continued 
construction will foreclose (or at least make more difficult) reasonable alterna
tives. In this context, it is cooling-system alternatives which should be looked 
at. 1 

2 Since the applicants have stated under oath that they do not plan any 
work on the cooling system-under either the scope of work set forth in 
December or the reduced activities which they now plan-continued construc
tion cannot foreclose reasonable alternative cooling systems. 

·3. The third factor which must be considered is the effect of delay. I 
pointed out in ALAB-349 that although there were some uncertainties as to the 
precise amounts, delay could involve some very substantial costs, both social and 
economic. NRCI-76/9 at 286-87. 

I I This requirement should effectively answer my colleagues' objection that the 
applicants' self·imposed work limitation is unenforceable. 

I 2 Whether construction of a nuclear facility at another site would be foreclos~d by 
continued construction at Seabrook is, of course, a relevant inquiry, but it is more appro
priately undertaken in connection with the fourth factor (see p. 89, infra). 

While the foreclosure criteria might also be read as applying to other energy options, the 
limited nature of the inquiry which the Licensing Board is to undertake will not bring into 
focus any other energy options. The validity of the Licensing Board's prior rulings on such 
options is, of course, still before us. At this time, I express no opinion on this question. 
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The affidavits of Messrs::.Thomas M. Sherry, dated December 14, 1976, and 
G.F. Cole, dated December 13, 1976, give an updated estimate of these costs. If 
the scope of work there contemplated had been carried on, suspension whould 
have "reduce[d] .present cash flow but would significantly increase the ultimate 
cost of the project." Moreover, of the 399 architect-engineer personnel and 815 
onsite workers in December 1976, "virtually all the site workers and most of the 
the architect-engineer personnel" would have been laid off because of suspen
sion. 

The recent announced cutback in work has undoubtedly reduced the work 
force and increased the eventual cost of the project. But the further suspension 
ordered by my colleagues-and particularly the uncertainties engendered there
by-can only exacerbate these effects. 

In my view, the delay costs remain significant and far outweigh any benefits 
which suspension might achieve. 

4. The possibility that the cost-benefit balance will be tilted through in
creased investment is probably the only plausible argument one could put forth 
to justify suspension. But here the increased investment would be essentially de 
minimis and clearly not sufficient to call for a cessation of work. 

Given the scope of work contemplated last December, the amount which 
the applicants had planned to spend in the next twelve months was approxi
mately 92.9 million dollars more than if work were suspended; for the six-month 
period through June 1977 (which is probably more than is,necessary for the 
Licensing Board to hold a hearing and render.a decision on the cooling-tower 
alternative at Seabrook), the incremental expenses would be only $44.5 million 
(see affidavit of Mr. Thomas M. Sherry). 

These figures are small fractions of the total project cost, which is now 
estimated at over $2 billion. In my view, they could not effectively .. tilt the 
balance against some other option (including alternate-site options). But even 
they overstate by a large amount the incremental costs which are likely to be 
incurred, for the announced work cutback will obviate the necessity of spending 
most of these dollars. The expenses saved by cutting offa portion of the pro
posed reduced scope of work can only be viewed as de minimis. ", 

Indeed, insofar as the suspension being ordered by my colleaguues prevents 
the applicants from performing work which will ~'permit full constrilction 
activity to be resumed in an efficient and orderly manner as soon as possible," it 
will almost surely add to the overall projects costs; without resulting in any 
significant concomitant savings in expenditures. I have great difficulty in perceiv-
ing any possible advantage from such a tradeoff. ' ' , 

5. Finally, we must look at a number of public policy considerations.'Need 
for the facility is one of them; and, as to that, my views on the propriety of our 
gambling with the adequacy of the energy supply for the section of the country 
to be served by the Seabrook facility have previously been set' forth in 
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ALAB-349 and need not again be rehearsed: See NRCI-76/9 at 288-89. Suffice it 
to say now, as I said there, that' '" , ' . 

If the plant'is needed, and is not available, the environmental and 'social 
effects ... will be almost infmitely greater than the conceivable environ
mental and other effects of permitting construction of the facility to con-

, tinue. 

ld. at 289. 
Caveat actor! 
The next public policy concern which the Policy Statement defines is the 

extent of the NEPA violation. The cooling system is certainly an important part 
of a nuclear facility; and the alternate-site analysis is one of the more important 
aspects of the NEPA review of a facility. In the context of the entire NEPA 
review, these elements are of at least comparable significance to the fuel-cycle 
matters discussed in ALAB-349. But the NEPA deficiency was not the result of 
obdurate behavior·on the part of the Board or any of the parties; as I previously 
noted, it was the result of events beyond their control occurring after the initial 
decision. Thus, while the NEPA deficiency is of some significance, the causative 
circumstances should serve to some degree to mute that Significance. Moreover, 
there was not a complete lack of consideration of cooling towers at Seabrook 
and the evidence currently in the record (although not sufficient conclusively to 
support that alternative) tends to indicate its acceptability.13 That circumstance 
also mitigates the severity of the NEPA deficiency. ' 

,As for the final public policy factor, the timeliness of objections, this is not 
of major significance. I note, however, that even a meagre discussion by various 
intervenors in their appellate briefs of the applicants' cooling-tower exception 
might have eased our task in evaluating the licenSing Board's disposition of this 
issue.' " 

6. Taking into account the various factors which I have discussed, there can 
in my view be only one conclusion: no restriction on the proposed construction 
activities should be imposed. Both the costs and impacts of those activities are so 
trivial as to undercut the Significance to be accorded the fact that a new alter
nate-site evaluation is called for." In these circumstances, the importance of the 
NEPA ,violation is far outweighed by the pUblic-policy implications of suspen
sion. Furthermore, the substantial likelihood is that both closed-cycle cooling 
and .one of the several possibilities for once-through cooling of Seabrook will 
meet EPA requirements, permitting the applicants to select either the ''worst 
case" closed-cycle system or the approved once-through system if it ,were envi
ronmentally preferable. Therefore, subject to the notification requirements 

•• I" 

, I S As I previously indicated', I agree with my colleagues that the Licensing Board's 
con'trary cOnclusion lacks adequate evidentiary support. 
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which I would impose (see p. 88, supra), no bar should be placed on continued 
construction activities during the course of the forthcoming hearing. After that 
hearing, further construction should be controlled by whatever decision is 
rendered by the licensing Board (subject to our review). 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Alan S. Rosenthal, Chainnan 
Dr. Lawrence R. Quarles 

Jerome E. Sharfman 

ALAB-367 

In the Matter of 

TENNESSEE VALLEY AUTHORITY 

Docket Nos. STN 50-518 
50-519 
50-520 
50-521 

(Hartsville Nuclear Plant 
Units 1A, 2A, 18 and 28) January 25, 1977 

Upon appeals by intervenors from Partial Initial Decision on environmental 
and site suitability issues (L'BP-76-16) and by applicant from condition imposed 
by that decision requiring installation of a grid on the intake structure or other 
means of preventing involuntary entrainment of a person, the Appeal Board (1) 
rejects the intervenors' claims concerning need for power, the consideration of 
alternative power sources (particularly coal), and other environmental and safety 
question; (2), affirms some procedural and evidentiary rulings and fmds inter
venors not to have been prejudiced by certain others; (3) defers decision on the 
issue of environmental effects of the uranium fuel cycle and its effect on the 
cost-benefit balance, pending review of-the licensing Board's decision granting 
summary judgment to the applicant on this issue and a decision by the Commis
sion concerning adoption of an interim fuel cycle regulation; (4) fmds no need 
for requiring that a grid be placed on the intake structure; and (5) finds no other 
error requiring corrective action. 

licensing Board decision affinned in part and reversed in part; review of 
waste management and reprocessing issue deferred. 

RULES OF PRACflCE: APPELLATE REVIEW 

An appeal board may substitute its judgment for that of the licensing board 
on factual issues even where the licenSing board's decision is supported by sub
stantial evidence. Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), 
ALAB-355, NRCI-76/10 397,402-05 (October 29,1976). 
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NEPA: COST·BENEFIT ANALYSIS 

To comply with NEPA, adjudicatory boards must balance the costs and 
benefits of licensing the construction of the proposed plant; it is not necessary 
to balance the cost of meeting a loss of load probability standard against the cost 
of not meeting it. 

NEPA: CONSIDERATION OF ALTERNATIVES 

A finding that certain alternative methods of producing power, either indi
vidually or in combination, are not feasible as a substitute for a proposed facility 
is an adequate basis for rejecting those technologies as viable alternatives to such 
·facility. Carolina Environmental Study Group v. United States, 510 F.2d 796, 
800·01 (D.C. Cir. 1975). 

NEPA: CONSIDERATION OF ALTERNATIVES 

Where intervenors express "only the most generalized concern" about the 
adequacy of the discussion of an alternative in a Final Environmental Statement 
and fail to specify the respect in which the discussion was inadequate, and where 
the weight of the evidence supports a licensing board's conclusion rejecting that 
alternative, an appeal board should not reverse merely because the FES discus
sion was not as complete as it might have been. North Carolina v. FPC, 533 F.2d 
702,707 (D.C. Cir. 1976). 

RULES OF PRACTICE: BRIEFS 

. Appealboards need not consider exceptions which have not been briefed. 

RULES OF PRACTICE: BURDEN OF GOING FORWARD 

Intervenors have no burden of going forward with evidence on NEPA issues. 
Aeschliman v.NRC, 9 ERC 1289 (D.C. Cir. 1976). 

TECHNICAL ISSUES DISCUSSED: Need for power; coal as an alternative 
energy source; hardening to withstand airplane crashes; control of the Asiatic 
clam. 

Messrs. Herbert S. Sanger, Jr., Lewis E. Wallace, David G. 
Powell and Alvin H. Gutterman, Knoxville, Tennessee, for 
the Applicant, Tennessee Valley Authority. 
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Mr. Leroy J. Ellis, Nashville, Tennessee, for William N. 
Young, et aI., Intervenors. 

Messrs. William D. Paton and Lawrence Brenner for the 
Nuclear Regulatory Commission Staff. 

PARTIAL DECISION 

Intervenors William N. Young, et aI., appeal from the Licensing Board's 
Partial Initial Decision ("PID") of April 20, 1976,1 concerning environmental 
and site suitability issues raised by the application of Tennessee Valley Authori· 
ty ("TVA") to build a power plant consisting of four nuclear reactors and 
associated electric generating equipment, each with a net electrical output of 
1233 megawatts. Safety Evaluation Report, p. 14 (April 1976). The plant site is 
on the Cumberland River, 40 miles northeast of Nashville, Tennessee. The 
Board's decision permitted the issuance of a limited work authorization 
("LWA") pursuant to 10 CFR §50.l0(e).2 Applicant appeals from the Board's 
conditioning of any LWA or construction permit on the installation of grids at 
the openings of the intake pipes "or other means satisfactory to the Staff of 
phYSically preventing the involuntary entrainment of a person.,,3 

I. THE NEED FOR POWER 

Intervenors take the position that the record does not establish sufficient 
need for additional electric power generating capacity in the TV A area to justify 
construction of the Hartsville plant. We disagree.4 

1. Applicant's load projections indicate that the fIrst three Hartsville units 
will be needed in order to ensure a sufficient reserve margin on their expected 
operational dates of December 1981, June 1982, and December 1982.5 Its 
projections also indicate that the fourth unit, although scheduled to go into 
operation in June of 1983, will not be needed until the winter of 1984-85.6 A 

1 LBP.76.16, NRCI.76/4 485. 
2 An LWA was issued on April 22, 1976. See 41 Fed. Reg. 17980 (April 29, 1976). 
3 Partial Initial Decision ("PID") par. 339, NRCI·76/4 at 556. 
4The Staff takes the position (Brief at 6·8) that we are compelled to affirm licensing 

board decisions if they are supported by substantial evidence. Applicant makes the similar 
argument (Brief at 3-4) that we may not substitute our judgment for that of the Licensing 
Board on factual rmdings. As we recently made clear in Duke Power Co. (Catawba Nuclear 
Station, Units 1 and 2), ALAD·355, NRCI·76/10 397,402-05 (October 29, 1976), these 
rules apply to judicial review of decisions of administrative agencies, not to appellate review 
within administrative agencies. 

5 Environmental Report ("ER'') at pp. 1.1·22 to 1.1.23. 
'Compare the table at ER p. 1.1·23 with Table 1.1·1 at ER p.l.l·24. 
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Federal Power Commission staff engineer testified that any longer than a one· 
year delay in putting the Hartsville units into service would jeopardize the 
reliability of applicant's system.'. The Staff concluded that power equivalent to 
the capability of the four Hartsville units will be needed "within one to two 
years after the time estimated by TV A."s However, its witness on this subject 
added: "From a practical standpoint, the possibilities of TVA plant construction 
delays, possible reratings of existing fossil units depending on implementation 
methods for meeting air standards, and the opportunity to supply additional 
power to [the Energy Research and Development Administration] should 
capacity be available argue for the need of the proposed capability on the 
applicant's time schedule for commencement of construction."g 

John Z.C. Thomas, intervenors' witness on need for power, did not offer a 
different demand forecast of his own.1 

0 However, he did point out that, accord: 
ing to TVA's own forecast, with the fourth Hartsville unit operating in 1983, 
TVA will have a much greater reserve margin than it needs.11 

Though this may be so, it does not follow that a construction permit should 
be denied. As we stated in Niagara Mohawk Power Corp. (Nine Mile Point 
Nuclear Station, Unit 2), ALAB-264, 1 NRC 347 at 365·66 (1975): 

[W] e do not consider the difference in predicted year of need-1979 vs. 
1981-a statistically meaningful distinction. If there was one thing agreed 
upon in the proceeding below, it is that inherent in any forecast of future 
electric power demands is a substantial margin of uncertainty. As with most 
methods· of predicting the future, load forecasting involves at least as much 
art as science. The margin of error implicit in such predictions is at least of 
sufficient magnitude to encompass the two-year difference between the 
applicant's and the intervenors' forecasts. The applicant's choice of the 
earliest of the possible "years of need" is readily understandable. Being 
legally obligated to meet reserve margin requirements, any utility company 
must be expected to forecast load de'mands conservatively-i.e., favor the 
high side of such predictions-to insure that it is always prepared for unex· 
pectedly high demands. We find nothing untoward in that attitude. 

And as we said recently in Duke Power Co. (Catawba Nuclear Station, Units 1 
and 2), ALAB-355, NRCI·76/10 397,410-11 (October 29,1976): 

To be sure, if demand does turn out to be less than predicted it can be 
argued (as intervenor does) that the cost of the unneeded generating 
capacity may turn up in the customers' electric bills. This is not an 

'Written testimony of Erastace Fields, following Tr. 1862, at 14. 
8 Written testimony of Kenneth Hub following Tr. 1928, at 19. 
'/bid. 
10 See his written testimony following Tr. 1737. 
Illd. at 6. 
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ineluctable result, for oft times the surplus can be profitably marketed to 
other systems or the new capacity can replace older, less efficient unitsp 21 
But should the opposite occur and demand outstrip capacity, the con· 
sequences are far more serious. As a Federal Power Commission witness 
recently explained in another case where this question arose, insufficient 
generating capacity 

... can lead to small scale interruptions or widespread blackouts, af· 
fecting a few individuals or leading to situations affecting the health, 
safety, and economic well·being oflarge numbers of people. The life of 
individuals dependent upon iron lungs, artificial kidney machines, and 
other life.sustaining equipment will be. endangered. Manufacturing 
activities involving electric heating, constant temperature conditions, 
and electric drive and controls will be interrupted, with possible 
spoilage of work in process. Other manufacturing activities will be inter' 
rupted but may suffer no more than loss of time and the losses that 
accompany unscheduled stoppages. . 

2. Intervenors contend that TVA's forecasts are not trustworthy because its 
annual forecasts have often overestimated demand in the past. The overestima· 
tion was most pronounced in 1974 and 1975. However, as the Licensing Board 
found and the evidence showed,13 this was caused by the Arab oil embargo and 
the economic recession and conservation efforts resulting therefrom. TVA's 
failure to have predicted these unprecedented events does not in and of itself 
convince us that any and all of TVA's subsequent forecasts must be deemed 
unreliable. 

3. Assessment of a utility's need for power is dependent in large part on the 
amount of reserve margin it is assumed to require. The reserve requirement of 
23% of system peak load accepted by the licensing Board in this case for the 
early 1980's was based on a loss of load probability·of one day in ten years.14 

Intervenors complain (1) that there was no justification for the use of the 
standard and no fmding that it was reasonable, (2) that the TVA and FPC 
witnesses differed as to the defmition of the standard and (3) that there was no 
balanciflg of the cost of meeting the standard against the cost of not meeting it. 
These complaints are all lacking in merit. 

12 In the case of Hartsville, there was testimony that TVA would save about $20 million 
if the plant began operating a year early, due to lower construction costs and the difference 
between the cost of electricity generation in old coal plants and its cost in the new nuclear 
plant (Tr.I713-l6). 

1 3 Paragraph S4 of the PID, NRCI-76/4 at 497-98: ER at pp. 1.1-6 to 1.1-7; written 
testimony of Erastace Fields at 6 and 8, following Tr. 1862. 

14 PID, par. 65, NRCI'76/4 at 499-500. 

96 



There is evidence in the record that the one day in ten years loss of load 
probability standard is a good method of determining reserve requirements,1 5 is 
accepted by the industry, 16 and has been proven reliable by TVA's own experi
ence.17 The Licensing Board was therefore entitled to treat it as a valid stan
dard, in the absence of any reasons to think it was not. Intervenors suggested no 
such reasons, either by way of evidence or argument. 

It is true that TVA witness Darling testified that the standard means one 
occurrence in ten years, not necessarily lasting 24 hours, in which a utility would 
not be able to meet its peakload,18 and Federal Power Commission engineer 
Fields testified that his Commission defines the standard to mean that, "within a 
ten-year period, the sum of all occurrences of load in excess of available capacity 
will not exceed 24 hours."19 We think the latter is a more reasonable definition 
because, unlike the other .. it provides a precise mathematical basis for the deter
mination of a reserve margin. Indeed, there is some reason'to believe that TVA 
did defme the standard that way, Mr. Darling's testimony notwithstanding, for 
its Environmental Report (at pp. 1.1-20 to 1.1-21) states: 

TVA's generation planning criterion and method determines the 
amount· of capacity required to provide a reasonable assurance that suf
ficient capacity will be available at the time of future system peaks so that 
the probability of risk will not be greater than the acceptable index of 
reliability (0.1 day per year) for a reliable supply of bulk power. 

Mr. Darling's attention was not called to this defmition in the Environmental 
Report while he was on the witness stand. As TV A's load forecast is also con
tained in the same section of the Environmental Report, it is not unreasonable 
to assume that the definition of the loss of load probability standard set forth 
thereirt was the one actually used in calculatirtg the reserve'margin. 

Apart from all of this, however, there is independent reason to believe that 
the 23% reserve margin, against which the need for the HartsVille plant was 
judged, was a reasonable one. The Federal Power Commission's 1970 national 
power survey report found that "a reserve margin in the range [of] 15-25% of 
the anticipated peak load was considered to be adequate for most systems.,,:20 A 
23% reserve margin falls within this range. 

Finally, intervenors' argument that the Licensirtg Board was obliged to 
balance the cost of meeting the loss of load probability standard against the cost 
of not meeting it is entirely misconceiyed. What must be balanced are the costs 

I 'Written testimony of Elastace Fields at 4, following Tr. 1862; Tr. 1887-88. 
I 0Tr. 1535, 1874-76, 1889. . 
I'Tr.1535. 
I BTr. 1539-41, 1554-56. 
I 9T,. 1874-75. 
20 Final Environmental Statement ("FES"), p. 8-7. 
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and benefits of licensing the construction of the proposed plant, which is the 
"Federal action" proposed.21 In deciding what is to go into that balance, the 
Licensing Board must take into account how much reserve margin is needed by 
the applicant to ensure that it will have enough capacity to meet the projected 
demand. In the method used by the applicant, one of the steps that must be 
taken to determine the reserve margin is to decide on a standard for loss of load 
probability. That determination may be questioned by intervenors but only on 
the basis that it is not a valid standard, e.g., that it proyides a greater reserve 
margin than is actually needed. The environmental cost of meeting the projected 
demand for power plus a reserve margin to guarantee system reliability will then 
be weighed against the benefits to be derived from the plant. 

4. Intervenors contend that the witnesses offered by the applicant and staff 
made no estimate of power that could be purchased to help meet the projected 
load. However, the Environmental Report (at p. 1.1-3) states that applicant has 
contracts to make winter peak purchases of 2,060 MWe from neighboring 
utilities and that this power "is considered by TVA to be firm generating 
capacity during its peak season and is accounted for in that manner in all 
generation planning studies." As for the possibility of purchasing additional 
power in lieu of building the Hartsville plant, the Environmental Report also 
states (at p. 9.1-1): . 

The power demand and supply situation of neighboring utilities has been 
reviewed as given in FPC Region IV Reliability Council reports, and it has 
been concluded that the magnitude of TVA's power demands in the early 
1980's could not be supplied by purchased power from neighboring utilities 
with their currently planned capacity additions. 

Discussing this subject at greater length, the FES states (at p. 9-1): 
As shown in Table 9.1 ,all of the SERC(22) companies anticipate the need for 
substantial capacity additions during the years 1974-1982. From Table 9.1 
it appears that the projected winter 1981-82 reservesJor the SERC region 
would be in the order of 36%. The summer 1982 peak reserves will be about 
23.5%. All these calculations include the Hartsville nuclear facility addition 
to the generating capacity in the SERC Region. A lower reserve margin 
during winter will still ensure system reliability. However, it is realized that 

. even with the winter power purchase possibility, the summer reserve margin 
for the SERC region does not permit a TVA power purchase during that 
period. There is an increasing number of cutbacks in the installation of 

21 See § 102(2) (C) of the National Environmental Policy Act ("NEPA''), 42 U.S.C. 
§4332(2) (C). 

22 SERC is an abbreviation for Southeastern Electric Reliability Council and is composed 
of electric utilities serving the southeastern portion of the United States; its purpose is "to 
encourage improvement in the coordination of bulk electric p.ower systems." FES, p. 8-4. 
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generating stations by several of the SERe companies (such as delays and 
cancellations associated with the Vogtle and Barton projects which are not 
reflected in Table 9.1). This will result in a downward revision of the 
region's power generating capability. This analysis of the neighboring utility 
systems indicates that excess generating capacity of the magnitude required 
for TVA's needs will not be available in 1981-1982 or immediately there
after. Furthermore, TVA is the largest electric utility in the U.S. It is un
reasonable to expect smaller utilities to build additional generating capacity 
to sell power for TVA area needs. The staff therefore concludes that the 
purchase of power is not [a] viable alternative. 

As intervenors offered neither contrary evidence nor reasons as to why we 
should disbelieve the FES and Environmental Report on this question, we are 
satisfied that the purchase of power is not a feasible alternative to building the 
plant. We fail to see why any further discussion or evidence on the issue was 
required. 

5. Intervenors assert that conservation was not sufficiently considered. The 
Staffs discussion of conservation in its FES (at pp. 8-13 to 8-14) fills two pages. 
It concludes as follows: 

The applicant has included some conservation effects in his forecast of power 
and energy use. The Staffs forecasts are below those of the applicant. The 
Staff sees no reasonable means of including all possible conservation 
measures. The present forecast is believed to be responsible to conservation 
forces in society. 

The record shows that TVA has an extensive program for the conservation 
of electricity.23 It also appears that, to some extent, TVA has included the 
effects of projected conservation in its forecast.24 Moreover, Richard Davis, an 
official in that branch of TVA which is in charge of its conservation program,25 
testified that a substantial increase in TVA's efforts to promote conservation 
would not reduce demand significantly relative to the generating capacity of one 
of the Hartsville unitS.26 Intervenors' own load forecast witness, Mr. Thomas, 
testified that he had no way of knowing whether or not greater conservation 
efforts would further reduce demand for power.27 

2 'Tr. 1806, 1810-11, 1815-18, 1831. supporting PID. par. 71, NRCI-76/4 at 501. 
24PID. par. 68, NRCI-76/4 at 500; FES. p. 8-14; ER at p. 1.1-10 and pp. 1.1-13 to 

1.1-17. 
uTr. 1800-01. 
26Tr.1848. 
2?Tr. 1786-87. In view of the foregoing testimony of MeSSrS. Davis and Thomas. we find 

it difficult to attach any significance to the fact that TVA has not increased the number of 
people working in its program to promote conservation during the last five years. 
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Intervenors additionally assert that there was a failure to assess adequately 
three specific means of conservation-heat pumps, peak load pricing and solar 
energy. We will consider each of these in turn. 

, There was a thorough exploration of the subject of heat pumps in the hear
ings below. The evidence shows that applicant was actively promoting their use 
and that they would reduce use of electricity for heating by 50% in homes using 
central forced air heating and by 30% in homes using room·by-room electric 
heating systems.28 However, heat pumps are relatively expensive29 and their 
installation in residences often necessitates changing the ductwork.3 0 Moreover, 
the extent to which they will be installed during the next ten years depends in 
large part on the availability of gas and on ~he price of electricity, 31 matters that 
are difficult to predict. The stafrs load forecaster, Kenneth Hub, determined 
upon analysis that the most that can be expected is that 30% of the homes with 
electric heating in TVA's service area will employ heat pumps.32 He concluded, 
and the licensing Board found, that this wider use of heat pumps would not 
significantly change applicant's peak oemand.33 The reason is that, when TVA 
has its peak winter load, the temperature is so low that heat pumps have no 
greater efficiency than conventional electric heating systems.34 Finally, the 
projected use of heat pumps was factored into the forecasts of both TVA imd 
the Staff.3 

5 For all these reasons, we are satisfied that the increased use of heat 
pumps will not obviate the need for the Hartsville plant. 

TVA witness Cudworth and staff witness Hub both testified that there is no 
way of judging at present whether and to what 'extent peak load pricing would 
reduce the utility's peak load and what its implementation cost would be.36 

Even if it were effective in reducing peak load, however, it would increase 

BTr. 1806-08, 1810-11, lin5, 1849. 
uTr.1809-10. 

, 30Tr.1802-03. 
31Tr.1846. 
32Tr.1995-96. 
3 3Tr. 1994-96; PID, par. 73, NRCI-76/4 at 501. 

. 34PID, par. 73, supra, at 501. 
"PID, par. 74, supra, at 501; Tr. 1485-86, 1993-94, 2134. With respect to the 

applicant's forecast, this can also be seen from Table 1.1-7 at p. 1.1-30 of the Environmental 
Report which predicts that the average residential use of electric heat and air conditioning 

. by those who have them will be substantially less in 1985 than it was in 1974. Some of this 
reduction is attributed to "conservation programs." ER at p. '1.1-10. Since the promotion of 
heat pumps was part of those programs, supra at 100, and was specifically directed to the 
attainment of greater efficiency in heating and air conditioning, it must be assumed that 
increased use of heat pumps was a factor in the projected reduction. ' 

"Written testimony of Kenneth Hub at 18, following Tr. 1928; Tr. 2280. Studies and 
experiments designed to answer these questions are being conducted. Hub written testimony 
at 18;Tr. 2282. 
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baseload requirements?' We therefore accept Mr. Cudworth's conclusion38 that 
peak load pricing would not be an alternative to the Hartsville plant. 

As for the possibility of using solar energy for home heating, intervenors 
presented the testimony of Edward Czarnik, a heating contractor who sells a 
particular type of solar heating system.39 It is only an auxiliary system, with 
electricity or gas needed to provide heat during very cold or extended cloudy 
weather.40 Thus, as the licensing Board found,41 even if widely used it would 
not reduce TVA's peak winter load. Furthermore, there is little economic in
centive to the home owner to install a solar system. ·Mr. Czarnik testified that 
the cost for an average home is approximately $6500.42 The amortization over a 
ten-year period of a $6500 loan bearing 9.5% interest would entail annual pay
ments of $1009.32.43 According to Mr. Czarnik's estimate, however, the in
stallation and use of such a system in a typical home in TVA's service area would 
result in an annual savings of only $300 in the cost of electricity for heating.44 

Therefore, it is doubtful that many homeowners would be willing to install the 
system. While savings would occur after the loan was paid off,45 most people are 
reluctant to incur higher near-term costs in the hope of realizing a long-term gain. 
Based on the evidence of record, we must agree with the Staff and TVA witnesses 
who saw no Significant impact on electricity demand in TVA's service area as a 
result of solar heating by the time the Hartsville plant is needed.4 6 

In sum, conservation does not appear to be a feasible alternative to the 
proposed plant. 

On the basis of all the evidence, we conclude that the power to be produced 
by the Hartsville plant will be needed some time between the dates when appli

. cant claims it .will be needed and two years thereafter and that TVA has a 
sufficient need for power to warrant the issuance of a construction permit for 
the plant. ' 

37Tr. 2283. TVA already has a fairly high base load. See FES, p. 8-13. 
38Tr.2283. . 
39 See his written testimony following Tr. 3903. 
4 0Tr. 3922-24. 
41 PID, par. 72, NRCI-76/4 at 501. 
4 2Tr. 3928, 3935. 
4 3 Tr. 3931-33. Interest rates in Tennessee at the time of the hearing for loans of this 

type ranged from nine to ten percent. Tr. 3929. 
44 Tr. 3931. This assumes TVA's present rates. See Tr. 3928, 3931. 
45 A solar heating system of the type marketed by Mr. Czarnik, using gravel for the heat 

storage medium, should have a much longer lifetime than ten years. See Tr. 3931-32. 
HTr. 1720,2140. 
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II. ALTERNATIVE SOURCES OF ENERGY 

Intervenors argued below that certain alternative methods for generating 
electric power-magnetohydrodynamics, fluidized bed boilers, synthetic fuels, 
solid waste, and solar power located at the situs of the ultimate user-had not 
been adequately considered or evaluated by the applicant. The Board found that 
these methods are not feasible as a substitute for the Hartsville plant, either 
individually or in combination, within the time span of the plant's projected 

. construction period.47 This finding is supported by the evidence and is im 
adequate basis for rejecting those technologies as viable alternatives to the 
proposed plant. Carolina Environmental Study Group v. United States, 510 F.2d 
796, 800-01 (D.C. Cir. 1975); Long Island Lighting Co. (Shoreham Nuclear 
Power Station), ALAB-156, 6 AEC 831,855 (1973); see Sierra Qub v. Lynn, 
502 F.2d 43,62 (5th Cir_ 1974), cert. denied, 421 U.S. 994 (1975); Sierra Qub 
v. Stamm, 507 F.2d 788,794 (10th Cir. 1974); Life of the Land v.Brinegar, 485 
F.2d 460, 472 (9th Cir. 1973), cert. denied, 416 U.S. 961 (1974); Natural 
Resources Defense Council v. Morton, 458 F.2d 827, 837-38 (D.C. Cir. 
1972). 

In their brief on appeal, intervenors concede that the newer tech
nologies cannot be expected to serve as an immediate substitute for the pro
posed nuclear plant; instead, argue that these "emerging technologies" can 
be operational and supply some of the power needed in the middle to late 
1980's or early 1990's and that, in the meantime, conventional coal plants 
should be built to provide needed additional power. Intervenors take the posi· 
tion that the Licensing Board did not adequately consider this course of action 
and erred in failing to find it an adequate "substitute for the proposed nuclear 
plants at significantly less economic environmental cost.'t4 8 The matter thus, in 
effect, is reduced to a comparison between a nuclear plant and a coal plant. 

The Licensing Board found that the proposed nuclear plant would operate 
and produce electricity at substantially less cost than a coal plant of comparable 
size.49 Intervenors dispute this. We have examined the portions of the record 
relied upon by the Board, as well as those portions to which intervenors have 
referred us. This examination satisfies us that the Board's findings are supported 
by the preponderance of the evidence and therefore should not be disturbed. 

It appears to us, however, that a disproportionately large part of the coal 
versus nuclear analysis in this cases 0 focused on cost comparisons, rather than 

47plO, pars. 104 and 105, NRCI·76/4 at 507-08. 
48 Brief in Support of Exceptions at 12·16. 
49 See PIO, pars. 82·99, NRCI·76/4 at 503-07. 
sOUnfortunately, this case is not unique in that regard. See, e.g., lllinois Power Co. 

(Clinton Power Station, Unit. Nos. 1 & 2), ALAB·340, NRCI-76/7 27,51 (1976). 
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on environmental considerations.s I To be sure, discharges emitted from both 
coal and nuclear plants with the capacity of Hartsville are listed in Table 9.5 at 
p. 9-13 of the FES and discussed briefly at p. 9-11. However, while the effect on 
human and animal life of the emissions from the proposed nuclear plant are 
discussed in detail in Chapter 5 of the FES,s 2 there is no corresponding dis
cussion with respect to the postulated alternative coal plant. Moreover, no men
tion is made of the environmental effects of the coal fuel cycle. Although exact 
identity in treatment with respect to every aspect of environmental comparison 
of alternatives may not be required,s 3 this kind of comparison goes to the heart 
of this Commission's duty under NEPA, where, as here, coal and nuclear power 
are shown to be the only two feasible alternatives. 

In the circumstances of this case, however, reversal is not required on that 
ground. There is some evidence in the record on the comparative environmental 
effects of a coal as opposed to a nuclear plant54 and, as the Licensing Board 

51 PIO, par. 100, NRCI-76/4 at 507. While cost has some relevance to a NEPA 
evaluation, it is certainly not the primary factor to be considered. Sierra Club v. OJleman, 
421 F. Supp. 63, 67 (OD.C. 1976). The purpose of NEPA was not to ensure that utilities 
do what best serves their economic self-interest. See Northern States Power Co. (Prairie 
Island Nuclear Generating Plant, Units I and 2), ALAB-244, 8 AEC 857, 862 (l974). They 
can be trusted to do that on their own. 

52 Even this discussion has its shortcomings. The effect of radiation on the human 
population is treated only in terms of dosage and its relationship to natural background 
radiation and the Proposed Appendix I Design Objective Doses. See FES, pp. 5-11 to 5-19. 
In order to make a truly meaningful assessment of the relative effects on human health of 
the operation of a proposed nuclear plant and a coal plant of like capacity, there must be a 
common basis for comparison. The FES should therefore have contained an estimate of the 
incremental incidence of various diseases and genetic effects which would be caused by the 
operation of each type of plant. In making this estimate, the Staff could have, if it had 
wished, extracted information as to the effects of a nuclear plant from the Commission's 
Final Environmental Statement issued in connection with the promulgation of Appendix I 
to 10 CFR Part 50, Numerical Guides for Design Objectives and Limiting Conditions for 
Operation to Meet the Criterion '~s Low as Practicable" for Radioactive Material in Light
Water-Cooled Nuclear Power Reactor Effluents (W ASH-1258). While we have held that an 
explicit statement of the risk of diseases and genetic effects from a nuclear plant need not 
be made in the ordinary cost-benefit analysis which must precede the licensing of a nuclear 
plant, Maine Yankee Atomic Power Co. (Maine Yankee Atomic Power Station), ALAB-161, 
6 AEC 1003, 1012 (1973), remanded on other grounds, CLI-74-2, 7 AEC 2, further state
ment of Appeal Board views. ALAB-175 , 7 AEC 62 (1974),aff'd sub nom. CitizensforSafe 
Power v. NRC. 524 F.2d 1291, 1301 (D.C. Cir. 1975), such a statement seems imperative in 
a case such as this where a plant using a different source of energy is a viable alternative. 
This is because it is the ultimate consequences to human health of the two types of plants 
that have to be compared, not the natqre and quantity of emissions or their average inges
tion by members of the general pop.ulation. 

S3fl1inois Power OJ .. , supra n. 50, at 51. 
54 PIO, paragraphs 100-02, NRCI-76/4 at 507. 
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found,S S it favors a nuclear plant. Both the FES and the Licensing Board's 
opinion discussed the question.s 6 Table 9.5, while not explicitly so stating, does 
suggest that a coal plant would have worse effects on human and animal life than 
a nuclear plant. Significantly, intervenors have not pointed to anything which 
might lead us to question that assessment. Their own witness on the subject, a 
physicist, stated in his written testimonyS 7 that coal plants ''would have a 
significantly smaller adverse environmental impact" than the proposed nuclear 
plant but admitted on cross-examination that he had not done a study compar
ing the environmental impacts of the proposed nuclear plant with a coal-fired 
plant of the same size.s 

8 Their brief before us simply asserts that the Licensing 
Board's findings on "economic and environmental costs of the proposed nuclear 
plants and their alternatives are not supported by the evidence" and that the use 
of coal and eventually newer technologies as they become feasible was not 
adequately considered although such use would be purportedly less detrimental 
to the environment than a nuclear plant.s 

9 In view of the facts that an environ
mental comparison of a nuclear plant with a comparable coal plant was made in 
the FES and the PID and that the weight of the evidence supports the Ucensing 
B~ard's conclusion that the selection of a nuclear plant rather than a coal plant 
"is fully justified on environmental criteria,"60 intervenors' expression of "only 
the most generalized concern" about the problem and their failure to specify the 
respect in which the discussion of it in the FES was inadequate lead us to 
conclude that we should not reverse merely because the comparison of the two 

55 Par. 103, loc cit supra. , 
USee PID, paragraphs 100-103, NRCI-76/4 at 507; FES, pp. 9-11 and 9-13. 
57Written testimony at ll, following Tr. 3965. 
58 Tr. 4002-03. 
59 See Brief at 12-16. Intervenors refer us to their exceptions citing "numerous other 

adverse environmental impacts of the proposed nuclear plants" which they say the Licensing 
Board failed to consider adequately. Id. at 15. We need not consider those exceptions 
because they have not been briefed. Union Electric Co. (Callaway Plant, Units 1 and 2), 
ALAB-347, NRCI-76/9 216,223 n. 15 (1976); Commonwealth Edison Co. (Zion Station, 
Units 1 and 2), ALAB-226, 8 AEC 381, 382-83 (1974); Northern Indiana Public Service Co. 
(Bailly Generating Station, Nuclear-I), ALAB-207, 7 AEC 957 (1974);Long lslond Lighting 
Co. (Shoreham Nuclear Power Station), ALAB-156, 6 AEC 831, 832-33 (1973); see Duke 
Power Co. (Catawba Nuclear Station, Units 1 and 2), ALAB-355, NRCI-76/10 397,413-14 
(1976). As we said in Shoreham, loc cit supra, the incorporation by reference in a brief of 
exceptions 

without any supporting record references or other authority-violates both the letter and 
spirit of revised section 2.762. If a party desires us to entertain a particular exception 
which it has filed, it should provide us in its brief with the requisite basis for the 
exception. 

Moreover, intervenors characterize these exceptions as raising issues concerning the environ
mental impact of the nuclear plant and not as comparing that impact with the environ
mental impact of a comparable coal plant. 

6OPID, par. 103, NRCI-76/4 at 507. 
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alternatives was not as complete as it might have been. North Carolina v. FPC, 
533 F.2d 702,707 (D.C. Cir. 1976); Aeschliman v.NRC,_ F.2d _,9 ERC 
1289, 1294 (D.C. Cir. 1976) (dictum). 

III. RADIOACTIVE WASTE MANAGEMENT 

One of the intervenors' exceptions (no. 58) alleges that the Licensing Board 
erred "in failing to make a fmding as to the cost of disposition and storage of 
radioactive wastes from the proposed plants." We need not consider this excep
tion because it was not briefed.61 But actions taken by both the Court of 
Appeals for the District of Columbia Circuit and the Commission during the 
pendency of this appeal make it incumbent upon us to address the substantive 
question of how the environmental cost of waste management should be 
factored into the NEPA cost·benefit balance in this case. 

The environmental effects of the uranium fuel cycle for light water nuclear 
reactors was evaluated in a 1972 report of the Atomic Energy Commission staff. 
After a rulemaking proceeding in which comments were received and a hearing 
was held, and on the basis of a· revised and supplemented version of the 1972 
report (identified as "WASH-I 248"), the Commission in 1974 promulgated what 
later became 10 CFR §51.20(e). In this regulation, the Commission quantified 
the adverse environmental effects of uranium fuel cycle activities and set out in 
tabular form (Table 8-3) the portion of those overall environmental con
sequences attributable to an individual reference nuclear power facility. The 
regulation directed these values to be factored into the environmental report 
which each construction permit applicant must submit to the Commission, and 
specified that "no further discussion of such environmental effects shall be 
required." 10 CFR §51.23(a) requires the draft environmental impact statement 
prepared by the Commission staff to "include the matters specified in 
§51.20(a), (e); and (g) ... ," and section 51.26(a) mandates that the fmal envi· 
ronmental statement be prepared by the staff "in accordance with the require
ments in §51.23 for draft environmental impact statements." 

Those regulations were construed in prior decisions, first, to limit considera· 
tion of the environmental effects of the uranium fuel cycle in individual 
licensing proceedings to the values set out in Table 8-3, and, second, to exclude 
from such proceedings contentions that challenge those values, the Commission 
having withheld jurisdiction from the licensing boards to entertain attacks on the 
validity of Commission regulations in individual licensing proceedings except in 
certain "special circumstances.,,6 2 In the case at bar, Table 8-3 w~s applied to 

61 See note 59, wpra. 
62 See Potomac Electric Power Company (Douglas Point Nuclear Generating Station. 

Units 1 and 2). ALAB-218. 8 AEC 79. 88-89 (1974); Philadelphia Electric Company 
(Limerick Generating Station. Units 1 and 2). ALAB-262, 1 NRC 163. 204 (1975); 10 CFR 
§2.758 (a)-(d). The Commission did provide other avenues by which one seeking to chal
lenge the validity of a Commission rule or regulation may proceed. See Douglas Point. wpra, 
8 AEC at 89. and 10 CFR § 2.758(e). . 
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assess the environmental effects of the management of radioactive wastes which 
would result from the proposed Hartsville plant and the staff concluded that 
"the effects are sufficiently small as not to affect the conclusions [in the envi
ronmental cost-benefit analysis] significantly ."63 The PID does not discuss this 
question, presumably because it was not actively litigated. 

On July 21, 1976, shortly after this appeal was taken under submission, the 
District of Columbia Circuit invalidated the Commission's adoption of those 
parts of §51.20(e) dealing with waste disposal and reprocessing on the grounds 
that they were unsupported by the record and adopted under unsatisfactory 
procedures. Natural Resources Defense Council v. NRC._ F.2d _,9 ERC 
1149. On August 13, 1976, the Commission issued a General Statement of 
Policy64 in which it announced its intention to reopen the rulemaking proceed
ing for the purpose of supplementing the record on the reprocessing and waste 
management issues and determining whether or not Table S-3 of section 
51.20(e) should be amended. The Statement disclosed that the Commission had 
directed its staff to produce on an expedited basis "a revised and adequately 
documented environmental survey on the probable contribution to the environ
mental costs of licensing a nuclear power reactor that is attributable to the 
reprocessing and waste management stages of the uranium fuel cycle.,,65 In a 
notice of proposed rulemaking dated October 13, 1976,66 the Commission 
announced the completion 'of the new survey67 and proposed a revised table as 
an interim substitute for Table S-3 pending completion of the rulemaking pro
ceeding and adoption of a fmal rule.68 On that same day, in a letter from its 
Secretary to parties in all proceedings in which the suspension of licenses on the 
basis of the District of Columbia Circuit's decision was being considered, the 
Commission expressed its belief that an interim rule could be promulgated with
in three months.6,9 On November 5th, it reaffirmed that belief.7 0 

On November 5th, the Commission also issued a Supplemental General 
Statement of Policy71 conveying its reconsidered views on what should be done 
with respect to uranium fuel cycle issues in pending proceedings. It announced 

6 3FES. p. 5-19. See also FES, Table 5.9 at p. 5-20. 
64Environmental Effects of the Uranium Fuel Cycle, Docket No. RM-50-3, 41 Fed. Reg. 

34707 (August 16, 1976). 
651d. at 34708. 
6641 Fed. Reg. 45849 (October 18,1976). • , 
61 Environmental Survey of the Reprocessing and Waste Management Portions of the 

LWR Fuel Cycle, NUREG-D116. 
61 41 Fed. Reg. at 45850-52. 
69 For a statement of the nature of this letter, see Union Electric Co. (Callaway Plant, 

Units 1 and 2), ALAB-352. NRCI-76/10 371, 374 n. 4 (1976). 
10 Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), CLI-76-17, 

NRCI-76/11 451, 461 (1976); Supplemental General Statement of Policy, 41 Fed. Reg. 
49898,49899 n. 1 (November 11, 1976). 

7141 Fed. Reg. 49898 (November 11,1976). 
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the termination of 'proceedings on motions for the suspension of licenses 
pursuant to the August 13th General Statement of Policy and stated that the 
Commission would not initiate any such suspension proceedings on its own 
motion. The reasons given were the grant by the District of Columbia Circuit of 
a motion for a stay of its mandate in NRDCv. NRC, supra,72 the quality of the , 
analysis of the environmental impacts of reprocessing and waste management 
contained in the new staff survey, "and the relatively short period of time 
anticipated before the interim rule can be adopted."73 The Supplemental State
ment went on to direct that, in a pending proceeding in which a license has not 
yet been issued, the values in the revised Table S-3 must be examined to see 
whether they would tilt the cost-benefit balance against the issuance of the 
license; the license may be issued in advance of the adoption of the interim 
regulations only if they would not. 74 If they would so tilt the balance, then the 
proceeding must be suspended with respect to reprocessing and waste storage 
issues, pending further action by the Commission. 

, The Supplemental Statement does not direct us to apply the proposed new 
Table S-3 in a proceeding such as this, where an LWA has already been issued 
following a complete environmental review but an appeal is pending. Indeed, it 
says nothing about what we should do in these circumstances. However, in two 
previous cases,'5 we deferred consideration of fuel cycle issues pending further 
guidance from the Commission. Though these cases were decided prior to the 
issuance of the Commission's Supplemental General Statement of Policy, the 
Commission thereafter stated that the course of action we had followed was 
correct and that fuel cycle issues in c'ases such as this "should be deferred 
pending anticipated adoption of a revised interim rule.,,'6 In this proceeding, 
the matter is somewhat complicated by the fact that the applicant moved the 
Licensing Board for summary judgment on the issue of whether the revised 
values in the proposed new Table S-3, as applied in this case, would tilt the 
cost-benefit balance agains't the issuance of licenses for the Hartsville plant. This 
motion was granted on December 15, 1976. The Licensing Board issued a Sup
plement to its December 15th memorandum and order on December 21,1976. 
We therefore defer action on all waste management and reprocessing issues pend
ing our review of that decision and a decision by the Commission concerning 
adoption of an interim fuel cycle regulation. 

uThis had occurred on October 8, 1976. 
"41 Fed. Reg. at 49899. 
74 Such a license must be made subject to the outcome of NRDC v. NRC, supra, which is 

presently before tlie Supreme 'Court. Ibid. 
75 Union Electric Co. (Callaway Plant, Units 1 and 2), ALAB-347, NRCI·76/9 216, 220, 

224 (September 16, 1976); Duke Power Co. (Catawba Nuclear Station; Units 1 and 2), 
ALAB-3SS, NRCI·76/10 397,417-18 (October 29,1976). 

?6 Duke Power Co. (Catawba Nuclear Station, Units 1 and 2), CLI·76-28, NRCI-76/12 
618 (December 27, 1976). 
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IV. HISTORICAL, ARCHAEOLOGICAL, AND CUL 1URAL IMPACTS 

Intervenors .complain that TVA and the staff did not adequately evaluate 
the impacts of the proposed plant on historical, archaeological and cultural 

. resources. They also maintain that the agreement reached between TVA, the 
Advisory Council on Historic Preservation and the Tennessee Historic Preserva
tion Officer for the mitigation of such impacts 77 is inadequate. 

The facts of record as to this category of impacts are fairly summarized in 
paragraphs 106 to 118 of.the PID.7S The licensing Board found that inter
venors did not carry their burden of going forward on this issue.79 While this 
holding was made in reliance on Commission precedent applicable at the time, 
Aeschliman v. NRC, supra, has since made it clear that intervenors have no such 
burden. Moreover, had that burden been on the intervenors, they would have 
satisfied it with the testimony of Mr. William M. Young (following Tr. 4197). . 

Be that as it may, the weight of the evidence supports the conclusion that 
'the adverse historical, archaeological and cultural impacts of the proposed plant 
are not sufficient to make the sum of its costs outweigh its benefits. In this 
connection, we think it especially significant that both the Advisory Council on 
Historic Preservationso and the Tennessee Historic Preservation Officer have 
agreed that construction of the proposed plant in accordance with a mitigation 
plan worked out between them and TVA will "satisfactorily mitigate any ad
verse effect" on the various historic properties on and around the site.S1 

V. CLAM CONTROL. 

The Asiatic clam is a species of mollusk which causes serious problems in 
·circulating water systems. It is often drawn into the system in its larval stage and 
then attaches itself to surfaces in the system. Once attached, it grows to its adult 
shell form. The shells form large masses which impede the flow of water and 
may even stop up the system.S2 This clam has done damage to industrial water 
systems throughout the country, including some at other TVA plants.s~ Appli-

77 Applicant's Exhibit 3. 
7INRCI·76/4 at 508·10. 
79PID, par. 119, NRCI'76/4 at 510. 
aOThis body is a creature of the Federal Government the views of which must be 

solicited before any action is taken by a Federal agency which might adversely impact a 
property listed on the National Register of Historic Places and before Federally-owned 
property eligible for such listing is transferred, sold, demolished or substantially altered. 
Section 106 of the National Historic Preservation Act, 16 U.S.C. §470f; § 2 of Executive 
Order No. 11593 (May 13, 1971), following U.S.C.A. §470 at 28-29 (1974). 

a 1 Applicant's Exhibit 3. . 
. uTr. 2464. 

83Tr.2465-66. 
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cant hopes to prevent the maturation of the larvae by putting chlorine into the 
water systems of the plant. Other presently employed methods of controlling 
the clam are the use of ozone, heat treatment, slow release paints and 
mechanical cleaning.84 Applicant has undertaken a three-year research and 
development program to fmd an optimum solution to this problem and an 
industry task force is conducting similar studies.85 Thus, by the time the plant 
is ready to go into operation, much 'more may be known about methods of 
controlling this pest. 

Intervenors are concerned that the chlorine discharged from the plant might 
endanger the fish in nearby waters. They point to the fact that staff witness 
Olsen believed that there was such a danger if releases of chlorine from the plant 
should exceed 0.2 milligrams per liter of total residual chlorine.86 However, 
applicant's witness William Nicholas testified that it would be possible to keep 
chlorine releases down to 0.2 milligrams per liter even though, at times, there 
will be a higher level of chlorine within the plant's water systems.8 

7 And it was 
Dr. Olsen's opinion that, even if chlorine were to be discharged from the plant at 
the maximum residual chlorine concentration in the holding pond (approximate
ly 0.5 milligrams per liter), there would still not be "substantial mortality to 
aquatic biota unless discharge at this maximum concentration is sustained for 
long periods {i,e., greater than 4 or 5 hours per day).,,88 

Intervenors complain further that the chlorine might not in fact control the 
clams and that the ultimate environmental cost of control measures that may be 
developed are unknown and might be severe. This assessment is not borne out by 
the evidence. Applicant's witness Dr. Brooks, who possesses a PhD. in environ
mental engineering, testified that two different types of chlorination treatment 
have been shown to be effective in controlling the Asiatic clam.89 Moreover, 
even if chlorine should not prove effective, the fact that there are other methods 
which show, promise and that substantial research is being done to perfect a 
solution to the problem persuades us that the problem is solvable within 'the 
next few years without undue environmental cost. We therefore agree with the 
licensing Board that a decision as to the precise method of clam control may 
appropriately be deferred to the operating license stage.90 For the present, it is 
enough that the evidence provides reasonable assurance that applicant will be 
able to control the clams without any significant adverse effect on fish in the 
Cumberland River. 91 ' 

UTr. 2489-91, 2493. 
uTr.2499. 
'uWritten testimony at 1-2, following Tr. 2524. 
87Tr. 2459-60; see Tr. 2541-42. 
BlWritten testimony, supra, at 3. 
89Tr.2467-71. 
9 0 PID, par. 156, NRCI-76/4 at 518. 
91 See PID, par. 157, NRCI-76/4 at 518. 
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VI. SOCIOECONOMIC IMPACTS 

Intervenors assert that the Licensing Board erred in its fmdings with respect 
to the adequacy and the cost of mitigating the impacts of the construction of 
the proposed plant on the local communities. The Licensing Board's discussion 
of the socioeconomic impacts of construction on the surrounding area is in 
paragraphs 158 through 205 of the PID.92 That discussion deals with the subject 
in a satisfactory manner and adequately answers the concerns voiced by inter
venors on appeal. We affirm the Licensing Board's findings. 

VII. AIRPLANE CRASH AND PIPELINE HAZARDS 

During the hearings, evidence was introduced as to the hazards presented by 
the possibility of an airplane crashing into the plant or of gas escaping from a 
nearby natural gas pipeline. It is possible to protect the plant against both of 
these dangers-in the case of plane crashes by hardening the containment 
structure; in the case of a pipeline break, by moving the pipeline far enough 
away from the plant so that a break would present no danger. All parties to this 
appeal apparently were in agreement as to that proposition. However, questions 
arose as to whether structural hardening and pipeline removal would be neces
sary and, if so, how much they would cost. 

Not satisfied with the evidence adduced on these questions at the hearings, 
the Licensing Board reopened the record sua sponte and requested the sub
mission of additional evidence concerning them in the form of affidavits.9 

3 Such 
affidavits were submitted94 and a hearing was tentatively scheduled to permit 
cross-examination on them.95 However, a stipulation was reached in a telephone 
conference which avoided the necessity for the hearing. The content of that 
stipulation was described as follows in the Licensing Board's memorandum and 
order of March 18, 1976: 

In a telephone conference, initiated by the Board, on March 16,1976, the 
question of the cross-examination of the affiants was discussed. In reliance 
on the Board's stated determination to preserve the right of cross-examina
tion on the questions of the need for plant hardening and the removal of the 
gas pipeline until these matters can be taken up subsequently, at the safety 
phase of the hearings and on the Board's stated intention to include costs, 
for hardening of the plant and for removal of the gas pipeline, on an upper
bound basis in making the cost-benefit analysis, the Applicant, the Staff and 
the Intervenors, i.e., the State of Tennessee and Young, et al., all stated that 

"NRCI-76/4 at 518-29. 
"Memorandum and Order of February 27,1976. 
94 Applicant's Exhibits 16-20, staffs Exhibits 13 and 14, and intervenors' Exhibit 10. 
t $ Memorandum and Order of February 27, 1976. . 
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they would forego cross-examination in regard to these costs. Accordingly, 
the hearing, tentatively set for March 18, 1976, was cancelled. 

Intervenors' counsel felt that the March 18th order did not accurately 
reflect what had been agreed to in the March 16th conference call. Accordingly, 
he wrote a letter dated March 24th to the Licensing Board which stated, insofar 
as is here relevant: 

The Board's Memorandum and Order dated March 18, 1976, does not 
set forth the basis for calculating the costs to be included in making the 
cost-benefit analysis on account of possible relocation of the gas pipeline 
and hardening of the proposed plant. It merely recites the Board's intention 
to include these costs on an upper-bound basis. 

It was clearly stated in the March 16, 1976, conference call that the cost 
increase to be factored into the cost-benefit analysis would be 10% of the 
previously estimated plant cost, if the parties waived cross-examination on 
the issue of costs. This 10% included both pipeline relocation and hardening 
of the plant. This figure was specifically compared with the applicant's 
figure of a 3.6% increase for additional plant construction costs only, based 
upon its previous total plant cost estimate of 2.5 billion dollars. The 
Memorandum and Order of March 18, 1976, leaves the amount of the 
upper-hound cost increase uncertain. . 

On behalf of Young, et al., I would not have agreed to waive the 
privilege of cross-examination, but for the assurance that the figure of 10%, 
which was volunteered by the members of the Board, would be used. 

*** 

Accordingly, I request that the Memorandum and Order entered on 
March 18, 1976, be rewritten to reflect a cost increase of 10%. 

The Board then conducted another conference calion April 1st and sent a letter 
to counsel for the parties on that same day. It stated, in relevant part: 

: As stated in the conference, the Board will, in its partial initial decision, 
increase the cost of plant construction by 10% to account for the possibility 
of plant hardening and possible removal of the gas pipeline. 

In its PID, the Licensing Board discussed the plane crash and pipeline prob
lems.96 It said that "the issue of whether the plant structures will need to be 
strengthened (hardened) against the possible effects of an airplane crash, will be 

96 Pars. 245-52, NRCI-76/4 at 536-38. 
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decided at the health and safety hearings.,,97 It found .that it is technically 
feasible to harden the plant and "that reasonable assurance exists that the site is 
suitable with respect to aircraft operations.,,98 It noted that "the Applicant is 
committed to having the pipeline relocated if it is determined that the gas 
pipeline in its present location constitutes an unacceptable risk to the safety of 
the plant" and concluded "that this agreement provides a sufficient basis for 
determining that the site is suitable at this time.,,99 Although the evidence 
reflected that structural hardening and pipeline removal should cost, at most, 
about 4% of the cost of the plant,1 00 the Licensing Board, in its balancing of 
the costs and benefits of the project, assumed a cost of 10% for those tasks, in 
accordance with the April 1st stipulation of the parties.1 0 1 

As intervenors admit,1 
02 their sole exception relative to plane crash hazards 

is Exception 21, which alleges that the Board erred in deferring the issue of 
whether the plant should be hardened to the health and safety hearings. The 
arguments in their Brief, however, are barely relevant to this exception. We are 
told (atp. 21) that, without knowing the severity of the impact against which 
the plant is to be hardened, one' cannot determine the cost' of hardening for 
NEPA. purposes and "so the issue of whether to harden the plants should have' 
been' decided, not deferred." The short and complete answer is that there was no 
issue in this case as to either the cost of hardening or the correctness of deferring 
the decision on whether to harden to the health and safety hearings because the 
parties stipulated to both of those things. Indeed, it comes with ill grace for 
counsel for intervenors to raise these issues on appeal in' disregard oLa stipula
tion for which he exacted such a high price-the a~~:Jmption (not justified by the 
evidence) of a hardening and pipeline removal cost of 10% of the total cost of 
the plant. 

Intervenors also contend that the Licensing Board could not determine that 
it would be feasible to harden the plant, an assumption arguably implicit in the 
Board's deferral of the issue, because it did not determine the severity of the 
impact against which it would have to be hardened. This argument was not 
encompassed within intervenors' exceptions and therefore is not properly before 
us. Union Electric Co. (Callaway Plant, Units 1 and 2), ALAB-347, NRCI-76/9 
216, 223 n. IS (1976); Northern Indiana Public Service Co. (Bailly Generating 
Station, Nuclear-I), ALAB-207, 7 AEC 957 (1974); Long Island Lighting Co. 
(Shoreham Nuclear Power Station), ALAB-156, 6 AEC 831,832·33 (1973); see 
10 CFR §2.762(a). In any event, there was uncontradicted evidence that nuclear 

9 7 Par. 246, NRCI-76/4 at 536. 
9B Pars. 246-47, id. at 536-37. 
"Pars. 251 and 252, id. at 537-38. 
10 

0 Pars. 248 and 250,id. at537. 
101 Pars. 357 and 358, id. at 560. 
I 02 Brief, p. 20. 
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power plants are capable of being hardened to withstand varying levels of plane 
crash impact. 1 0 3 

With respect to the natural gas pipeline, intervenors argue that there is no 
evidence of the existence of a suitable site for relocation of the pipeline and 
that, therefore, the licensing Board could not determine the cost of relocation 
for NEPA purposes or that the site is suitable for the proposed plant. This 
argument is without substance. As previously noted, intervenors stipulated to 
what the cost of relocation would be. Additionally, they have taken no excep
tion to the licensing Board's holding in footnote 169 of the PlO l 04 that TVA 
has the right of eminent domain even against a public utility. Finally, intervenors 
ignore the following colloquy between their counsel and staff witness Krug;who 
was responsible for the Site Suitability Report: 1 05 . 

Q.' Mr. Krug, from the physical standpoint, apart from any legal dispute as 
to the ability of-eminent domain, alternate routes are available for this 

.' pipeline to serVe the same markets that it presently serves; is that cor
rect? 

You have encountered no apparent problem as far as geography is 
concerned in the relocation of this pipeline? 

A. That is correct. 

In sum, the licensing Board had ample basis for proceeding on the assump
tion that the pipeline could be relocated, if necessary, at the stipulated cost: 

VllI. CROSS-EXAMINATION ON THE ISSUE OF FOGGING 

Intervenors insist that the licensing Board erred in preventing their cross
examination of the staff on the issue of fogging in the Hartsville area which 
might be caused by the emission of water vapor from the cooling towers. 1 06 

Intervenors had specifically raised the fogging issue in Contention 26(a)107 
and the licensing Board had, prior to the hearing, granted applicant's motion for 

1 03 Tr. 4517, 4531. The propriety of the Licensing Board's deferral of the plane crash 
hardening issue may now be academic. The Board considered the issue in connection with 
the applicant's request for an LW A-2 and decided that hardening is not necessary in its 
Second Supplemental Partial Initial Decision of December 10, 1976. LBP-76-44, 
NRCI-76/12 637, 639-642. We extended the time' for the filing of exceptions to that 
decision until after the Licensing Board decides the motions for reconsideration. 

l04NRCI-76/4 at 538. 
10 'Tr. 1155. 
1 o6Tr. 883-908. 
1 07See Special Prehearing Conference Order #2, dated August 8; 1975, at 14. 
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summary judgment on it.I~8, Therefore, one would have thought that the issue 
was no longer in the case. Surprisingly, though, the licensing Board Chairman 
said, in his dialogue with counsel'on the objections to cross-examination on this 
issue, that the Board "is interested in the fogging problem" and "is still inter· 
ested in testimony regarding it."l 09 It is unclear what the Chairman meant by 
these remarks. To be sure, the licensing Board had the power to reconsider 
Contention 26(a) on its own motion or to raise some version of the fogging issue 
on its own. I I 0 In either case, intervenors would have had the right to cross· 
examine on the issue.lll However, if it wanted to do either of those things, it 
should have done so clearly and in a more formal fashion. The cryptic state· 
ments it did make only contributed to the confusion surrounding the argument 
of the objection in question. I I 2 

, Be that as it may, we need not decide whether the Chairman's enigmatic 
remarks ·reopened or raised anew.the fogging issue and gave intervenors con· 
comitant rights of cross-examination.II 3 The licensing Board indicated that, 
while it was disallowing this cross·examination in the portion of the hearing 
dealing with site suitability from the point of view of radiological health and 
safety, it was disposed to permit'it in the later portion of the hearing concerning 
environmental issues. I 14 Intervenors do not allege that they attempted to cross· 
examine on the fogging issue in the environmental part of the hearing and were 
not permitted to do so. It is therefore evident that the ruling, even had it been 
erroneous, was not prejudicial. 

10 e Memorandum and Order Respectirig Applicant's Motion for Summary Disposition or' 
in the Alternative, to Strike Certain Contentions, dated September 22, 1976, at 17. The 
Board there stated: "It is reasonable to assume that operations of the natural draft cooling 
towers proposed for the Hartsville plants will not have a significant effect in ,regard to 
fogging or icing on the highway, air or riVer traffic. : .... Intervenors did not'appeal from 
this grant of summary judgment. 

1 09Tr. 899,908. , 
11 °Cf 10 CFR §2.718(j); Consolidated Edison Co. (Indian Point Nuclear Generating 

Unit 3),CLl·74·28, 8 AEC 7,8-9 (1974); 10 CFR §2.760a. 
III Section III(a) (3) of Appendix A to 10 CFR Part 2; Northern States Power Co. 

(Prairie Island Nuclear Generating Plant, Units 1 and 2), ALAB·252, 8 AEC 1175, 1179, 
affd, CLI·75-l, 1 NRC 1 (1975). 

1 12 See Tr. 883-908. 
II! Especially in view of their contention dealing specifically with fogging, we reject 

intervenors' argument that the fogging issue was still in the case because it was subsumed 
under their general contention that selection of the Hartsville site over other sites was not 
justified. 

114Tr. 891,908. The cross-examination was attempted in the part of the hearing dealing 
with the issue under 10 CFR §50.10(e)(2) of whether "there is reasonable assurance that 
the proposed site is a suitable location for a nuclear power reactor of the general size and 
type proposed from the standpoint of radiological health and safety considerations under 
the [Atomic Energy] Act and rules and regulations promulgated by the Commission 
pursuant thereto" (emphasis added). There was no suggestion that any risk of a radiological 
character might result from cooling tower-induced fogging. 
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IX. LIMITATIONS ON THE CROSS-EXAMINATION OF MR. RAMSEY 

Intervenors take the position that, on four occasions, the Licensing Board 
erroneously limited their cross-examination of Mr. Maxwell D. Ramsey, appli
cant's employee responsible for the evaluation and mitigation of historical and 
cultural impacts of the proposed plant. 

The first instance is recorded at p. 4150 of the Transcript. As noted in Part 
IV of this opinion, applicant had reached a written understanding with the 
Advisory Council on Historic Preservation and the Tennessee' Historic Preserva
tion Officer that construction of the Hartsville plant in accordance with an 
agreed-upon mitigation plan worked out between ,them would "satisfactorily 
mitigate any adverse effect" on the historic properties on and near the Site. This 
agreement, applicant's Exhibit 3, had been made available to intervenors' 
counsel two weeks before his cross-examination of Mr. Ramsey and applicant's 
counsel announced at the outset of the hearing on the day in question that he 
intended to introduce it into evidence through a witness who would follow Mr. 
Ramsey .11 5 Mr. Ramsey had just testified that there had been letters written to 
applicant by the Advisory Council during the course of the preparation of the 
environmental statement and environmental report, which was much earlier than 
the time when the agreement was conc1uded.116 Intervenors' counsel then 
asked: "And in' the' course of those comments, were there recommended mitiga
tion measures?"ll 7 Applicant objected to that question as "wasteful and just 
not material since we do have, in fact, an approved mitigation plan from the 
Advisory Council.,,11 8 The objection was sustained. ' 

Intervenors argue that the testimony sought was relevant to the issue of the 
adequacy of the mitigation plan. Whether or not that is so , however, the Advisory 
Council is entitled to have its considered, formal and fmal opinion on the matter 
conveyed to this Commission, rather than any preliminary attitudes contained in 
correspondence which might have reflected only the opinion of staff mem
bers.1 19 Moreover, counsel for intervenors was subsequently permitted to cross
examine Ernest R. Holz, the primary staff member representing the Advisory 
Council in the negotiations leading to the execution of applicant's Exhibit 3, 
concerning the positions that the Council had taken in the course of those 
negotiations, the reasons underlying those positions and the factors that it had 
considered in arriving at them.12o , Mr. Holz answered counsel's questions in a 

I IS Tr.41l1. 
II6Tr.4149-50. 
II 'Tr. 4150. 
118 Ibid. 
119 See § 106 of the National Historic Preservation Act, 16 U.S.C. § 470f; Aeschliman v. 

NRC, supra, 9 ERC 1289,1296-97. 
12oTr. 4174-82, 4184-85. 
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forthrightmanner.121 Thus, intervenors were not 'prejudiced by the limitation 
on their cross-examination of Mr. Ramsey imposed by the Licensing Board at 
page 4150 of the Transcript. 

. The second ruling complained of occurs at p. 4155 of the Transcript. Inter
venors' counsel, referring to Dixona, a historic home near the edge of the plant 
site, asked Mr. Ramsey whether Dixona "had a significant part in the early 
political, history and certainly in Smith County." Applicant's counsel objected 
on the ground thatDixona is listed on the National Register of Historic Places 
and therefore its historic significance is recognized and there can be no issue 
about it. The Board sustained the objection. 

; Intervenors contend that there are many degrees of significance and that the 
testimony sought to be elicited would have been relevant to a determination of 
how valuable, from a historical point of view, Dixona is. Intervenors are correct; 
the question was a relevant one because NEPA requires a weighing and balancing 
of benefits and costs and the degree of historical significance is a factor in 
determining the extent of the cost. However, the historical Significance of 
Dixona had already been described in the record by TVA, the staff and inter
venors.122, Mr. Young, who owns Dixona, submitted written testimony123 on 
the' historical importance of the entire area on and surrounding the plant site. 
That testimony12~. addressed the historical significance of Dixona. Mr. Young, 
in the biographical sketch he submitted to the Licensing Board,12 5 described 
himself as a historian, ,a "life.long resident of Dixon Springs and member of one 
of the original Caucasian families which early settled that part of the world." We 
think it fair to assume that Mr. Young included in his testimony all pertinent 
historical information about Dixona that is currently known or at least as much 
as Mr. Ramsey would have known. We therefore hold that intervenors were not 
prejudiced by the sustaining of the objection in question. 

The third allegedly erroneous cutoff of cross-examination of Mr. Ramsey is 
to be found at pp. 4157-62 of the Transcript. There, intervenors' counsel was 
questioning Mr. Ramsey about the significance of the bibliography annexed to 
Attachment A of the mitigation plan which is part of applicant's Exhibit 3. The 
witness had already responded at length on this subject before cross-examination 
was cut off and the questioning was repetitious. That being so, the Board was 
justified in sustaining the objection. ' 

The fourth 'and last ruling in this group which intervenors challenge can be 
found at pp. 4166-67 of the Transcript. The McGee House is an early 19th 

121 Ibid. 
1 "Environmental Report, p. 2.3-3; FES, p. 4-20; Written Testimony of William M. 

Young at 3-4, fol. Tr.4197. 
,12 'Following Tr. 4197. ' 
12. At 3-4. 
1 25 Following Tr. 4191. 
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century house, located on the plant site, which the Department of the Interior 
found eligible for inclusion in the National Register of Historic P1aces.1 2 6 Mr. 
Ramsey had just testified as to various modifications that had been made in the 
house over the years. Intervenors' counsel then asked him whether these modifi
cations were "typical of the type of changes that have been made in structures 
that do go back to colonial or postcolonial days when they have been occupied 
for a period of a century oflonger." An objection to that question was 'sustained 
by the Board on the ground that it did not know whether the witness was 
qualified to answer the question. If it did not know, it should have asked him; 
the fact that Mr. Ramsey had investigated in depth (albeit with the assistance of 
experts) the historical significance of this house and of other historic houses in 
the area would suggest that he was qualified to answer the question. The ques
tion was relevant because its answer might have proven that the modifications 
did not detract from the house's historical significance. However, the ruling was 
not prejudicial to intervenors. There is no indication that the Board relied on the 
modifications at all in reaching its decision; indeed, the fact that the modifica
tions were not even mentioned in the portion of the Board's decision entitled 
"Impact on Historic Resources,,1 2 7 leads us to conclude that it attached no 
Significance to them. 

X. INTRODUCTION OF THE 
STAFF'S REVISED COMPARATNE COST EVIDENCE 

On the last day of the hearing, the staff attempted to introduce into evidence 
two tables. One of them, Staff EXhibit 10, was a revision of Table 9.4 of the 
FES giving the staff's estimate of comparative economic costs for a coal versus a 
nuclear generating plant of a size slightly smaller than that of the combined four 
units of the Hartsville plant. The other, Staff Exhibit II, provided the staff's 
latest estimate of the fuel costs that would be incurred by a 1000 MWe light 
water reactor. Intervenors' counsel had been served with the exhibits at 5:40 
p.m. the previous day. Also, extensive changes were made by the staff in the 
numbers on Exhibit 10 and those changes were given to intervenors' counsel that 
very morning.1 

2 8 Intervenors objected strenuously to the introduction of the 
exhibits at that time and asked for an adjournment of at least two weeks.1 

29 

The Chairman asked intervenors' counsel what he would be able to do during 
those two weeks, in connection with the cross-examination of the supporting 
witnesses, that he could not do then.13 

0 Counsel replied: 

126PID, par. lOB, NRCI-76/4 at 50B. 
12 'NRCI-76/4 at 50B-11. 
12 8 Tr. 4779-80, 4784, 4788. 
12'Tr.4788-89. 
1 3OTr. 4791-92. 
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The situation is such that we will attempt to bring in some additional proof 
. ourselves. Second, we will have the opportunity to go through the mathe· 

matics of these various calculations ourselves .... 13 I 

The Licensing Board admitted both exhibits into evidence and denied the 
motion for a continuance.132 

10 CFR §2.743(b) provides that written testimony shall be served on other 
parties "at least five (5) days in advance of the session of the hearing at which its 
testimony is to be presented." It goes on to state, in relevant part: "The presid. 
ing officer may permit the introduction of written testimony not so served, 
either with the consent of all parties present or after they have had a reasonable 
opportunity to examine it." We hold that, in this case, intervenors did not have 
the reasonable opportunity for examination of the evidence required by the rule. 
The evidence was technical in nature. An attorney might not have been able to 
cross-examine on it adequately without the assistance of an expert to evaluate it, 
analyze the mathematics and suggest questions. As intervenors' counsel received 
the exhibits at 5:40 pm. the evening before, he would probably not have had 
enough time to obtain the necessary expert assistance before the hearing the ' 
next morning, even had he begun to try to obtain it immediately after being 
handed the documents.133 The fact that extensive changes in the numbers on 
Exhibit 10 were given to him the following morning only increased his difficulty 
in being able to cross-examine effectively. Moreover, even had he been able to 
obtain the immediate services of an expert on the evening when he was given the 
exhibits for the purpose of preparing 'cross-examination, he would not have had 
enough time to prepare rebuttal evidence had he concluded it was necessary. 

However, the question of whether the error was prejudicial remains. As we 
stated in Part II of this opinion ,I 34 ''while cost has some relevance to a NEPA 
evaluation, it is certainly not the primary factor to be considered." In this case, 
applicant sought permission to construct a nuclear plant and the weight of the 
evidence supported the thesis that a nuclear plant would be environmentally 
preferable to a coal plant. 1 3 

5 Therefore, whether the cost advantage of a nuclear 
plant over a coal plant was relatively small, as the original Table 9.4 showed, or 
relatively large, as Staff Exhibit 10 showed, it should not have made any dif· 
ference in the result reached. Consequently, the error committed in admitting 
the exhibits without granting the continuance was not prejudicial. 

'31Tr.4792 . 
• 32 Tr.4801. 
• 33 It is unlikely that he would have begun the attempt that early. He would lust have 

had to go over the exhibits carefully in order to appreciate their significance and he might 
have felt the need to have dinner even before doing that. 

• 34 Supra at 21 n. 51. 
• 35 Supra at 103-105. 
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XI. THE REQUIREMENT OF AN INTAKE GRID 

The licensing Board raised the following question during the hearings: "Will 
there be potential danger to small boats and/or swimmers in the vicinity of the 
intake pipes for the plant because intake screens are not proposed?,,136 Both 
the staff and the applicant provided the testimony of a witness on the subject. 
The staff recommended that an intake grid be required; the applicant took the 
position that it was not necessary. 1 37 The licensing Board conditioned "any 
limited work authorization or construction permit to be issued upon the installa
tion of appropriate grid structures at the intake structure or other means satis
factory to the Staff of physically preventing the involuntary entrainment of a 
person. ,,138 It acted pursuant to its authority under NEP A.13 9 Applicant 
appeals from the imposition of this condition. The staff asks that it be affirmed. 

The correctness of the decision to condition a license on the installation of a 
grid depends on a weighing of three factors: the cost of complying with the 
condition, any adverse effects that its impOSition would entail and the extent of 
the risk to be guarded against. We tum to a consideration of those factors. 

The licensing Board stated that the applicant's witness, Ronald G. Domer, 
"estimated that protective grids would cost $10,000.,,140 In point of fact, 
when first asked about it, he testified that he did not know the cost of a grid 
because he had made no cost analysis" 41 Later, when pressed for his opinion as 
to whether the 'staff witness's cost estimate of $4,000 was "in the ball park," he 
answered: "Well, $4,000 would be in the right ball park, I would say, or maybe 
$10,000 or something like this might be an estimate of the first cost of buying 
the rod, the steel rods and what not, and having them fabricated."142 This 
equivocal, off·the·top·of·the·head remark can hardly be taken as a cost estimate; 
it thus was not entitled to be given much weight. The only real cost estimate 
testified to was the one made by staff witness Novick-that a grid would cost less 
than $4,000.143 Although Mr. Novick was of the opinion that the grid could be 
designed in such a way as "to prevent the clogging of the intakes under normal 
operation,,,144 Mr. Domer testified that "any type of a screening device that 
you would put there would reduce the reliability of the intake due to potential 
clogging. ,,145 

13 a PID, par. 336, NRCI-76/4 at 555. 
I 3 'Written testimony of Meyer Novick at 2, following Tr. 4264; Tr. 4406-07. 
13 'PID, par. 339, NRCI'76/4 at 556. 
I 391d. at par. 340. 
14GPID, par. 337, NRCI-76/4 at 555. 
141 Tr. 4409. 
14 2Tr. 4422. 
143 Tr. 4265-66. 
I 44 Written testimony at 2, following Tr. 4264. 
I 4S Tr. 4407; see also Tr. 4422. 
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The cost of installing a grid is very low, measured against the cost of the 
entire plant, and the problem of clogging is, in our opinion, not a serious one. 
Therefore, were there any foreseeable possibility of a death occurring due to its 
absence, we would not have the slightest hesitation in affirming the Licensing 
Board's requirement that it be installed. But the evidence suggests that, in fact, 
there is no danger to human life posed by the absence of a grid at the mouth of 
the water system intake pipes. 

The water intake for the plant will be built "by constructing a dike across 
·the mouth of the intake channel and extending six corrugated steel pipes 
through the dike for approximately 200 feet to near the center of the river.,,146 
The pipes will be open-ended and 78 inches in diameter and will be anchored to 
the bottom of the river channel.'47 At normal waterlevel, 23 feet of water will 
be over the pipes; at the historic minimum level, they will be under 20 feet of 
water. 1 48 There will be an open channel extending from the dike to a point 
2500 feet inland.'49 At the end of the channel will be intake openings to a 
pumping station which will be covered by a mesh.1SO The water will be pumped 
up from the' river bottom through the open channel and into the pumping 
station. 

The velocity of the water at the center of the intake will be 1.6 to 1.75 feet 
per second, which is comparable to the velocity of the water flOWing in the 
river. 151 The witnesses agreed that the intake would not cause any vortices to 
form at the surface and the staffs witness conceded that it is unlikely to create 
turbulence in the water.152 It is clear, therefore, that there is no danger posed 
by the intake to boaters or to swimmers on the surface of the river. 1 S 3 And the 
Licensing Board's fmding that the grid is necessary for "the safety of the boating 
and swimming public,,,1 5 4 if one gives that phrase its normal meaning, is totally 
unsupported by the evidence. 

Whom, then, was the Licensing Board attempting to protect? It defmed the 
class as "persons who might be in the area of the intake entrances. ,,15 S But the 
intake entrances are at the river bottom, 20 to 23 feet below the surface. Mr. 
Novick suggested two categories of persons who might be in that vicinity and 
need protection. He first made reference to "a remote possibility that under
water swimmers, particularly those with contained breathing eqUipment, could 

14 6 Environmental Report, p. 3.4-3. 
14 'Written testimony of Meyer Novick, supra, at 1. 
14. Ibid. 
149 Environmental Report, p. 3.44. 
165 Id. at 3.4-4 to 3.4-5. 
151 Tr. 4406-{)7, 4410. See also Tr. 4273. 
15 2Tr. 4406; written testimony of Meyer Novick, supra, at 2. 
IUTr.4406. 
I 54PID, par. 340, NRCI-76/4 at 556. 
15 SId. at par. 339. 

120 



be near the intake openings.'~IS 6 Such swimmers are referred to in common 
parlance as scuba divers. Mr. Novick admitted, however, that he had made no 
endeavor to ascertain whether any scuba diving takes place in the river near the 
proposed Hartsville plant. 1 S 7 In addition, there are no recreational sites within 
two miles of the plant lS 

8 and a list in the Environmental Report lS 
9 of recre

ational activities conducted at the part of the Cumberland River known as Old 
Hickory Reservoir160 does not include scuba diving. Most Significantly, Mr. 
Novick admitted on cross-examination that, since the water quality in the river 
at the Hartsville site does not permit one to see through the water, he sees no 
reason why there should be any scuba divers there.1 61 On this evidence, we are 
forced to conclude that there is no basis for thinking that recreational' scuba 
divers would ever find themselves at the mouths of the intake pipes. 

Moreover, we have serious doubts as to whether an int~e velocity of 1-1/2 
feet per second is enough to suck a scuba diver into the pipe. While we have been 
unable to fmd a statement of Mr. Novick's qualifications in the record, it would 
seem that he is not an expert on either scuba diving or swif!11TIing.1,62, For this 
reason, his testimony as to the hazard presented by the intake is of little value. 
The licensing Board also referred to Mr. Novick's testimony ''that a person could 
swim faster than the intake velocity of one and one-half feet per second but only 
momentarily, and the chances of being involuntarily entrained 'are great 

" ..•. ,,163 The record reveals that this testimony was based on what an 
anonymous swimming expert had told Mr. Novick.164 Expert testimony in 
hearsay form from someone unknown is most unreliable.16 S Thus, even if a 
scuba diver were to find himself in the vicinity of the intake, there is not a shred 
of reliable evidence in the record that it would endanger his life. 1 66 , 

I 56 Written testimony,'supra. at 2. 
15 '7Tr: 4270. . 
151 See Table 2.2-2 at p. 2.2-11 of the Environmental Report. 
IS' At p. 2.2-8. 
160 This is the part of the river adjacent to the plant site. 
161 Tr. 4274. 
162 See Tr. 4274-76. 
163 PID, par. 338, NRCI-76/4 at 556. 
I uTr. 4275-76. . 
16 50nty "reliable evidence" may be admitted in our proceedings. '10 CFR §2.743(c). 
166 The Licensing Board seemed to be significantly influenced by the fact that a scuba 

diver was entrained in the intake pipes and killed at the Redondo Beach power plant in 
California. See PID, par. 338, NRCI-76/4 at 556. But, as noted above, the normal velocity 
of the Hartsville intake at the center is 1.6 to 1.75 feet per second, as opposed to a velocity 
of 7 feet per second at Redondo Beach. Tr. 4267,4412. Also, the Redondo Beach intake 
was in the ocean, a locale attractive to scuba divers. Tr. 4412, 4426-27. Finally, the 
Redondo Beach intake was located 2,000 feet offshore, where the scuba diver may have had 
little apparent reason to be wary. Tr. 4412. At Hartsville, the intake pipes are only 200 feet 
long and discharge into an open channel ou t of which a conscious person could climb (Env. 
Report, p. 3.4-3). In addition, there will be warning signs on each bank alerting people' that 
there is an intake in that part of the river. Tr. 4406. 
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- After addressing the "remote possibility" of danger to recreational scuba 
divers, Mr. Novick testified:, ' 

, There is a greater probability that divers will be called upon in the future to 
inspect or maintain the intake structure and foundations. The intakes would 
therefore present a hazard to them. 1 6 7 

However, he also testified, presumably on he basis of what he learned from that 
unidentified swimming expert, that "an expert swimmer, ifhe realized he was in 
the intake, could probably get away.,,168 A diver employed by TVA to inspect 
or maintain the intake structure would surely be an expert swimmer (as would 
anyone who is capable of swimming at the bottom of a river which is 20 to 23 
feet deep) and would know the exact location and characteristics of the intake 
pipes. We fmd it inconceivable that TVA would not be able to find adequate 
means to _ protect such a diver. The most obvious way would be to do the 
'maintenance of inspection when the plant is shut down and, indeed, that is the 
way that TV A expects to do it! 69 However, that is not the only way. At -the 
Redondo Beach plant of Southern California 'Edison, where the incident of a 
recreational scuba diver getting caught in the intake occurred; 70, a diver is 
periodically sent inside the pipe to inspect it and he is protected by reducing the 
velocity from 7 feet to 3-1/2 feet per second.171 This is double the 1.75 feet per 
,second which is the maximum velocity for the Hartsville intake. Moreover, to 
the extent that it is necessary to go into the pipe, a removable grid at its opening 
will obviously not protect the diver. 

For all these reasons, we conclude that the evidence does not support the 
need for a grid to protect divers employed by the applicant for maintenance or 
inspection of the intake. Lest this conclusion be misunderstood, it should be 
emphasized that dangers to human life should be protected against, even at 
much greater cost than would have to be incurred here. But the danger must be a 
real one, established by trustworthy evidence of record. There is no end to the 
number of special devices and improvements that could be added to a nuclear 
power plant. But the public interest is not served by requiring them to be 
installed absent a demonstrated need for them. 

Of course, should the staff obtain evidence before the issuance of the con
struction permit or the operating license that any scuba diving is done on the 
Cumberland River' in the general vicinity of the site and that an intake of this 
type and velocity would present a hazard to such a diver, it should bring this to 

, - . 

16 'Written'testimony, supra, at 2. 
I 6ITr. 4276. 
16 'Tr. 4422·23. 
I ,0 See pm, par. 338, NRCI'76/4 at 556. 

_ IlITr.4267. 
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the attention of the Licensing Board and the Board could, at that time, reimpose 
the condition. Indeed, we think it is the stafrs duty to investigate this problem 
further by obtaining the advice of both someone who knows what activities take 
place at that part of the river and someone who is an expert on scuba diving. 

Part V D6 of the PID, requiring that a grid be placed on the intake 
structure, is reversed. Decision on the environmental cost of disposition and 
storage of radioactive waste from the proposed plant and its effect on the 
cost-benefit balance is defe"ed pending our review of the Licensing Board's 
memorandum and order of December IS, 1976, as amplified by its "supple
ment" of December 21, 1976, and a decision by the Commission concerning 
adoption of an interim fuel cycle re'gu1ation. In all other aspects, the PID is 
affirmed. 172 

It is so ORDERED. 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board 

17'Our review rua rponte of those portions of the Licensing Board's decision not 
involved in the disposition of the appeals has disclosed no error requiring corrective action. 
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PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, et al. 

(Seabrook Station, Units 1 and 2) 
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The Appeal Board, pursuant to the Commission's request in CU·774, 
identifies those unresolved issues which it currently believes to be "trouble· 
some" (i.e., substantial and not amenable to resolution without considerable 
additional study). 

MEMORANDUM 

Statement of Messrs. Rosenthal and Farrar: 

On January 24, 1977, the Commission issued an order 1 in which it 
announced its intention to review ALAB·366, 5 NRC 39 (January 21, 1977). 
In the course of its order, the Commission called attention to footnote 54 in the 
majority opinion in ALAB·366, which reads as follows: 

Because of the necessity to single out the matters dealt with in this opinion 
for early disposition, we have not as yet completed our consideration of 
other issues. We have progressed far enough, however, to say at this point 
that some of them are troublesome and that our review has been made 
materially more difficult by the failure of the licensing Board to explain 
fully the basis for several of its crucial findings. In this connection, in more 
than one area of controversy the initial decision does not even allude to the 
testimony of witnesses for the intervenors, let alone indicate why that testi· 
mony was not being credited. 

1 CLI.774, 5 NRC 31. 
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The Commission then requested us to identify the "troublesome" issues to 
which the Board majority had reference and to provide it ''with a statement of 
the seriousness of these issues and the competing considerations involved." This 
memorandum is in response to that request. 

A. At the outset, a fuller explanation of the intended message of footnote 
54 might be appropriate'. All that we meant to convey is what has been said in 
the footnote explicitly. For reasons stated earlier in the opinion, ALAB·366 
focused entirely upon those few issues presented by the numerous appeals 
before us which were intertwined with the EPA proceeding involving cooling 
systems-and as to which the Court of Appeals for the First Circuit had asked 
for a prompt expression of our views (as well as those of the Commission). The 
purpose of the footnote (coming at the very end of the opinion) was simply to 
remind the reader that other issues remained for consideration and to note in 
passing that our scrutiny of those issues had progressed only to the point that we 

'could say that "some of them are trOUblesome." By "troublesome" we meant 
"difficult" and that alone. We were not implicitly suggesting that we had already 
come to an at least tentative conclusion that the applicants were likely to lose on 
one or all of them. More importantly, it was not our intent to leave the impres· 
sion that a resolution of one or more of the remaining issues adversely to the 
applicants necessarily would provide an independent ground for suspension of 
the construction permits. Indeed, as shall be seen, some of those issues may have 
little or no bearing upon whether a nuclear facility should be built at Seabrook
e.g., the controversy over the location of certain segments of the transmission 
lines. 

At this juncture, we are still unable to forecast the probable result on the 
still unresolved questions. Nor are we now in a position to exclude the 
possibility that, upon further examination, some issues which at first blush 
appeared to us to be susceptible of easy disposition will turn out to be much 
closer. We are, of course, moving forward as expeditiously as feasible with our 
consideration of the balance of what is before us in this proceeding. Each 
member of the Board must, however, devote at least part of his time to other 
cases on our docket which likewise are deserving of early disposition. Thus, it is 
not presently ascertainable precisely when the review process will reach the end 
poin( 

B. In light of the foregoing, the most that we can do by way of immediate 
compliance with the Commission's request is to enumerflte those issues not 
reached in ALAB·366 which we now believe to be "troublesome" (in the sense 
that they seem to be substantial and not amenable to resolution without 
considerable additional study on our part). 

1. In. determining what is the closest population center to the Seabrook site 
within the meaning of 10 CFR 1 00.3 (c) , the licensing Board (1) utilized popula. 
tion estimates as of 1980; and (2) "weighted" the transient population 
concentrations in the neighboring beach areas for the reason that transients are 
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not present during the entire year. NRCI-76/6 at 875-76. Several of the 
appellants challenge one or both of these actions. The claim is that the popula
tion in the vicinity of the site should have been estimated as of a much later 
date and, further, that the transient beach population should not have been 
"weighted." We perceive these to be substantial claims. If ultimately held 
meritorious in whole or in part, the necessary consequence might be the invalida
tion of the Licensing Board's determination of the "population center distance." 
This in tum might or might not affect the ultimate fmdings of the Board on site 
suitability, depending upon the other evidence of record. 

2. Questions pertaining to the seismicity of the site were raised before the 
Licensing Board and then renewed on appeal. One seemingly serious question is 
whether "geologic evidence" of seismic activity within the northwest cluster of 
the Boston·Ottawa seismic trend requires an assumption that an earthquake of 
an intensity greater than the maximum ''historically recorded" near the Sea
brook site (i.e., VIII on the Modified Mercali scale) might reasonably be 
expected to occur at that site. See 10 CFR Part 100, Appendix A, Section 
V(a)(l )(i). This question may take on even greater significance in light of the 
Commission's recent clarification of 10 CFR Part 100, Appendix A. 42 Fed. 
Reg. 2051 (January 10, 1977). 

3. In fmding the applicants fmancially qualified to design and construct the 
Seabrook facility (NRCI-76/6 at 868 and 936), the Licensing Board made no 
reference at all to, inter alia, the testimony of Dr. James R. Nelson, Charles E. 
Merrill Professor of Economics at Amherst College, who testified on behalf of 
the intervenor New England Coalition on Nuclear Pollution. As we understand 
it, the essence of Dr. Nelson's testimony2 was that at the very least the ap
plicants would experience considerably greater difficulty in acquiring (through 
resort to investment markets) the necessary funds for construction than they 
had represented to the Board. According to this witness, whose qualifications as 
an expert on the subject do not seem to have been seriously disputed, this 
difficulty would result in substantially increased expense being incurred in 
obtaining the additional money needed to build the facility. The Licensing 
Board's findings on financial qualifications are sharply contested by at least four 
of the appellants. In deciding that contest, we will have to consider, inter alia, 
such questions as the relevance of Dr. Nelson's testimony on the fmancial 
qualifications issue and whether, if relevant, the Licensing Board was justified in 
simply ignoring it in the initial decision.3 

'NECNP Exhibit No.1, admitted into evidence at Tr. 1775. The cross-examination of 
Dr. Nelson commenced at Tr. 1793. 

3 In addition, we are confronted with the assertion that the Licensing Board erred in 
denying an intervenor's motion to reopen the record on the issue of fmancial qualifications 
to consider. inter alia. the implications of the announced intention of two of the participat
ing utilities in the Seabrook project either to withdraw from the project entirely 
(Connecticut Light and Power) or to reduce its level of participation (United Illuminating). 
The interest which would thereby be affected would total 21.9%. 
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4. Need for the power to be generated by the Seabrook facility was another 
issue heavily pressed below and renewed before us. The complaints raised by the 
appellants on this issue are far-ranging and embrace such questions as the justifi
cation for the refusal of the licensing Board to issue (at the behest of the 
Seacoast Anti-Pollution League and the Audubon Society of New Hampshire) a 
subpoena to David J. Lessels, the Finance Director of the New Hampshire Public 
Utilities Commission.4 Mr. Lessels was willing to testify but, because of his 
position as a state official, desired to do so under subpoena. Of perhaps larger 
significance is the attack made upon the unwillingness of the licenSing Board 
during the reopened hearing on need for power to allow the intervenors to 
explore the underlying bases of the demand forecasts made by the individual 
companies comprising the New England Power Pool (NEPOOL), which forecasts 
were used in the development of the overall NEPOOL forecast relied upon by 
the applicants. Beyond that, we have been told that there is an inadequate 
evidentiary foundation for the acceptance of the applicants' thesis relating to the 
justification for Seabrook as a substitute for existing fossil fuel plants. 
NRCI-76/6 at 900-902. 

5. Finally, the intervenor Society for the Protection of New Hampshire 
Forests objects to the disposition made by the licensing Board of the issues it 
had raised regarding transmission line routing. That objection encompasses such 
points. as the failure of the licensing Board majority to have discussed two 
Society-proposed alternate routes in the Cedar Swamp-Pow Wow River region 
which the dissenting member below thought at least warranted further explora-
tion,NRCI-76/6 at 94041. . 

. At the risk of undue repetition, we wish to stress again both (1) that the. 
above list is not necessarily all-inclusive insofar as concerns the serious issues 
which remain undecided; and (2) that we are intimating no opinion at this time 
as to what ultimate conclusions will be reached on any of them once we have 
had sufficient opportunity to complete our study.s 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board 

• See Tr. 12.220 (reopened hearing). 
5 As we observed in ALAB-366, 5 NRC 67-68, should the EPA Administrator reinstate 

the preliminary determination of the Regional Administrator we will then have to pass 
judgment on the Licensing Board's alternate site findings based upon the assumption that 
once-through cooling would be used at Seabrook with the intake structures located where 
the preliminary determinations placed them. These fmdings are challenged on appeal. More
over. the dissenting member of the Licensing Board disagreed with the majority of that 
Board with respect to whether, on the majority's assumption as to the cooling system to be 
utilized. it was now clear that Seabrook is preferable to each of the alternate sites 
considered. NRCI-76/6 at 947. 
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Separate Statement of Dr. Buck: 

In my dissenting opinion in ALAB·366, I did not comment upon footnote 
54 in the majority opinion. In light of the Commission's request to us, a few 
words are now in order. I understood the scope of the footnone to be as the 
majority has explained it, i.e. "troublesome" was used to mean difficult or 
complex. However, while I am in basic agreement with the listing of "difficult" 
items which we have yet to review fully, I do not necessarily concur in my 
colleagues' appraisal of the level of difficulty of each of the issues identified. 
There would appear, however, to be no reason to pursue further at this point 
any possible differences between us on that score. 
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Cite as 5 NRC 129 (1977) AlAB-369 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Jerome E. Sharfman, Chairman 
Dr. John H. Buck 

Dr. lawrence R. Quarles 

In the Matter of 

CONSOLIDATED EDISON COMPANY 
OF NEW YORK, INC. 

(Indian Point Station, 
Unit No.2) 

Docket No. 50·247 
OL No. DPR·26 

January 27, 1977 

Upon appeal by applicant from Licensing Board's Partial Initial Decision 
(PID)(LBP·7643) and Supplemental PID (LBP·7646), and upon exception to 
Supplemental PID filed by a nonparty, the Appeal Board dismisses the exception 
but agrees to accept it as if it were a brief amicus curiae and calendars oral 
argument on the applicant's appeal. . 

RULES OF PRACTICE: APPELLATE REVIEW 

Except for a state participating pursuant to 10 CFR §2.715 (c), a nonparty 
may not appeal from a licensing board decision. Public Service Gas & Electric 
Co. (Hope Creek, Units 1 & 2), ALAB·251, 8 AEC 993, 994 (1974); Tennessee 
Valley Authority (Bellefonte, Units 1 and 2), ALAB·237, 8 AEC 654 (1974); 
Gulf States Utilities Co. (River Bend, Units 1 and 2), ALAB·317, NRCI·76/3 
175,176·80 (1976). 

ORDER 

Consolidated Edison Company of New York ("Con Ed") has appealed from 
the Licensing Board's Partial Initial Decision (''PID'') of November ~O, 1976, 
LBP·7643, NRCI·76/11 598, and from its Supplemental PID of December 27, 
1976, LBP·7646, NRCI.76/12 659. The Village of Buchanan has also ftled an 
exception to the Supplemental PID. By letter dated January 17, 1977, Con Ed 
states that, although the Village of Buchanan is not a party to this proceeding, 
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the Appeal Board should accept its document denominated "exception" as a 
brief amicus curiae. 

The controversy over the cooling system of the Indian Point 2 reactor has 
engendered more than one proceeding. The licensing Board, in an attempt to 
keep them separated, instituted the practice of putting an identifying phrase 
under the docket number and operating license number which accompany the 
caption, in each order it issues. Both of the PIDs which are before us on this 
appeal bear the identifying phrase "Determination of Preferred Alternative 
Closed-Cycle Cooling System." Although, by order dated November 5, 1976, the 
licensing Board granted Buchanan's petition to intervene in one of the Indian 
Point 2 proceedings, the Board there stated its understanding that the "petition 
relates only to the extension of interim operation proceeding and not to the 
proceeding concerning the designation of the preferred closed-cycle cooling 
system." Accordingly, the ordering paragraph granted' Buchanan leave to 
intervene "solely" in the former proceeding. With one exception not here 
relevant,1 a nonparty to a proceeding may not appeal from a licensing board's 
decision in it. Public Service Gas & Electric Co. (Hope Creek Generating Station, 
Units 1 and 2), ALAB-251 ,8 AEC 993, 994 (1974); Tennessee Valley Authority 
(Bellefonte Nuclear Plant, Units 1 and 2), ALAB-237, 8 AEC 654 (1974). For 
this reason, the exception of Buchanan must be dismissed. However, as the 
Village does have a substantial interest in this proceeding and as it is a party in a 
closely related proceeding concerning this reactor, we will accept its "exception" 
as if it were a brief amicus curiae. 

Oral argument of Con Ed's aforementioned appeal is hereby calendared for 
10:00 a.m. on Wednesday, February 9, 1977, in the Commission's Hearing 
Room, 5th Floor, East-West Towers, 4350 East West Highway, BetheSda, Mary
land. Con Ed is allotted one hour for argument; the staff and the Hudson River 
Fishermen's Association are also allotted a total of one hour, to be divided 
between them as they see fit. The Secretary to this Board is to be notified, by 
letter mailed no later than February 2, 1977, of the names of counsel intending 
to participate in the argument. 

It is so ORDERED. 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board 

I The exception applies to a state which is participating in a proceeding pursuant to 10 
CFR §2.71S(c). Gulf States Utilities Co. (River Bend Station, Units 1 and 2), ALAB-317, 
NRCI-76/3 175,176-80 (1976). 
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Cite as 5 NRC 131 (1977) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL PANEL 

Alan S. Rosenthal, Chairman 

ALAB-370 

In the Matter of Docket Nos. STN 50-556 
STN 50-557 

PUBLIC SERVICE COMPANY OF OKLAHOMA 
ASSOCIATED ELECTRIC COOPERATIVE, INC. 
WESTERN FARMERS ELECTRIC COOPERATIVE, INC. 

(Black Fox Station Units 1 and 2) January 28, 1977 

Appeal by intervenors from certain procedural rulings of licensing Board 
dismissed as interlocutory under 10 CFR 2.730(0. 

Mr. Paul M. Murphy, Chicago, Illinois, for the applicants, 
Public Service Company of Oklahoma, et al. 

Mr. Andrew T. Dalton, Jr., Tulsa, Oklahoma, for the inter
venors, Citizens Action for Safe Energy and Ilene Young
hein. 

ORDER 

Intervenors Citizens Action for Safe Energy and Dene Younghein endeavor 
to appeal from certain interlocutory rulings of the licensing Board in this 
construction permit proceeding. The appeal must be dismissed. As we have 
previously observed: 

10 CFR 2.730(0 contains a general prohibition against interlocutory 
appeals from licensing board rulings made .during the course of a proceeding. 
The single e~ception to this prohibition is found in 10 CFR 2.714a. Insofar 
as a petitioner for intervention is concerned, that Section allows an appeal 
from an order concerning his petition if-but only if-the order denied .the 
petition outright. 

Puerto Rico Water Resources Authority (North Coast Nuclear Plant, Unit 1), 
ALAB-286,2 NRC 213,214 (1975) (footnote omitted). See also Boston Edison 
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Co. (Pilgrim Nuclear Generating Station, Unit 2), ALAB·269, 1 NRC 411,413 
(1975) and cases there cited. None of the rulings which these intervenors ~eek to 
challenge could possibly be regarded as coming within section 2.714a.1 

Appeal dismissed. 2 . . 

It is so ORDERED. 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board 

This action was taken by the Appeal Panel Chairman under the authority of 10 
CFR 2.787(b). 

1 Specifically, intervenors complain that the Licensing Board improperly denied them 
discovery on certain issues and, further, erroneously refused to compel the joinder as parties 
to the proceeding of the Bureau of Indian Affairs of the Department of the Interior and the 
Cherokee Indian Nation. Obviously, neither of these actions by the Board involved a denial 
of the intervenors' petition for leave to participate in the proceeding themselves. To the 
contrary, their petition had been earlier granted. 

. 2 Should it wish to do so, the Licensing Board is free to treat the appeal as a motion for 
reconsideration addressed to it. 
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Cite as 5 NRC 133 (1977) .lBp·77·1 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of 

Douglas V. Rigler, Chairman 
John M. Frysiak 

Ivan W. Smith 

THE TOLEDO EDISON COMPANY Docket Nos. SO·346A 
THE CLEVELAND ELECTRIC ILLUMINATING SO·SOOA 

COMPANY S0-501A 

(Davis-Besse Nuclear Power Station, 
Units 1,2, and 3) 

THE CLEVELAND ELECTRIC 
ILLUMINATING COMPANY, et al. 

(Perry Nuclear Power Plant, 
Units 1 and 2) 

Docket Nos. S0-440A 
S0-441A 

January 6, 1977 

Upon consideration in consolidated proceeding of antitrust aspects of ap
plications for an operating license for Davis-Besse, Unit 1, and construction 
permits for Davis-Besse Units 2 and 3 and Perry Units 1 and 2, the Licensing 
Board concludes, pursuant to Section l05(c) of the Atomic Energy Act, that the 
unconditioned licensing of the plants would both create and maintain a situation 
inconsistent with the antitrust laws and the policies underlying those laws. 

Conditions imposed on the current and futUre licenses of the five facilities. 

ATOMIC ENERGY ACT: SITUATION INCONSISTENT WITH ANTITRUST 
LAWS 

A situation inconsistent with the antitrust laws is not limited to a particular 
anticompetitive act but may be comprised of "patterns of anticompetitive 
conduct," for the purposes of Section 105(c) of the Atomic Energy Act. Kansas 
Gas & Electric Co. and Kansas City Power & Light Co. (Wolf Creek, Unit 1), 
ALAB·279,1 NRC 559, 572 (1975). 
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ATOMIC ENERGY ACT: ANTITRUST PROVISION 

. The Commission's antitrust mandate, under Section 105 of the Atomic 
Energy Act, is not "automatically limited to the construction and operation of 
the facility to be licensed," but rather includes an evaluatiol) of "the relationship 
of the specific nuclear facility to the applicant's total system or power pooL" 
Louisiana Power & Light Co. (Waterford, Unit 3), CLI-73-25, 6 AEC 619, 
620-21 (1973). 

ATOMIC ENERGY ACT: SITUATION INCONSISTENT WITH ANTITRUST 
LAWS 

Where applicants are dominant in an area, any exclusionary conduct 
exercised by them becomes suspect, within the scope of Section 105 of the 
Atomic Energy Act. United States v. Philadelphia National Bank, 374 U.S. 321, 
363,371 (1973); 

Proof concerning the accomplishment of the objectives of a conspiracy may 
be persuasive evidence of the existence of the conspiracy itself. American 
Tobacco Co. v. United States, 328 U.S. 781 ;809 (1946); Eastern States Retail 
Lumber Dealers Assn. v. United States, 234 U.S. 600,612 (1914). 

A direct exchange of words is not required and the essential agreement, 
combination or conspiracy may be implied from a course of dealing or other 
circumstances. Frey & Son, Inc. v. Cudahy Packing Co., 256 U.S. 208, 210 
(1921). 

ATOMIC ENERGY ACT: SITUATION INCONSISTENT WITH ANTITRUST 
LAWS 

Althougli a situation inconsistent with the antitrust laws is not limited to 
violations of those laws, a per se violation is clearly covered. Among such per se 
violations of Section 1 of the Sherman Act are territorial and customer alloca
tions among and between competitors, price fixing, and group boycotts or 
concerted refusals to deal. 

ATOMIC ENERGY ACT: SITUATION INCONSISTENT WITH ANTITRUST 
LAWS 

Acts which do not per se violate the antitrust laws may nevertheless do so if, 
upon analysis, they impose an unreasonable restraint on trade. A contract may 
do so if its intent is to restrain trade injuriously. Unilateral refusals to deal may 
violate the Sherman Act if the refusal stems from a predatory purpose and 
involves coercive tactics with monopolistic ends or if it is the product of joint 
consultation among competitors. 
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ATOMIC ENERGY ACT: SITUATION INCONSISTENT WITH ANTITRUST 
LAWS 

The possession or use of monopoly power may constitute a situation 
inconsistent with the antitrust laws. "[T] he material consideration in determin· 
ing whether a monopoly exists is not that prices are raised and that competition 
actually is excluded but that power exists to raise prices or to exclude competi· 
tion when it is desired to do so." American Tobacco v. United States, 328 U.S. 
781,811 (1946). 

A utility's use of monopoly power is illegal if it has "a strategic dominance 
in the transmission of power in most of its service area," and it uses this 
dominance "to foreclose potential entrants into the retail area from obtaining 
electric power from outside sources of supply." Otter Tail Power Co. v. United 
States, 331 F. Supp. 54, 60 (D. Minn. 1971), afrd, 410 U.S. 366 (1973). 
Agreements not to compete, with the aim of preserving or extending a 
monopoly, are illegal; it is not necessary for the monopoly to be a complete one. 
Otter Tail Power Co. v. United States, 410 U.S. 366 (1973). 

ATOMIC ENERGY ACT: SITUATION INCONSISTENT WITH ANTITRUST 
LAWS 

Refusals to deal violate Section 2 of the Sherman Act (and hence are situa· 
tions inconsistent with the antitrust laws) where access is denied to an essential 
resource which puts the excluded competitor at a "competitive disadvantage." 
Associated Press v. United States, 326 U.S. 1,17·18 (1945). 

ATOMIC ENERGY ACT: SITUATION INCONSISTENT WITH ANTITRUST 
LAWS 

Unfair trade practices may constitute a situation inconsistent with the anti· 
trust laws. A "price ~queeze," such as may result when the differential between 
wholesale rates and retail rates prevents an entity purchasing electricity at whole· 
sale from competing with its supplier for retail customers, is an unfair trade 
practice if deliberately imposed. FPC v. Conway, 425 U.S. 957 (1976). An 
unfair trade practice might also occur through refusal to establish a synchronous 
interconnection with electric entities engaged in the generation and sale of 
electricity at retail while agreeing to establish such interconnections with self· 
generating industries not engaged in the retail sale of electricity, as well as 
through insistence by a wholesale supplier upon ownership and control over 
connection facilities paid for by the supplier's customers, where no adequate 
justification exists. A pricing scheme may be an unfair trade practice even where 
the only effect is to impose a limit on the profitability of the sale of power by a 
municipality. 

135 



ATOMIC ENERGY ACT: SITUATION INCONSISTENT WITH ANTITRUST 
LAWS (RELEVANT MARKET) 

For antitrust purposes, a relevant product market may be defined in terms 
of "commodities reasonably interchangeable by consumers for the same 
,purposes which make up that part of the trade or commercial monopolization of 
which may be relevant." United States v. duPont, 351 U.S. 377 (1956). 

RULES OF PRACTICE: BURDEN OF PROOF 

Where applicants raise a cost-justification defense to justify a pricing scheme 
alleged to constitute a situation inconsistent with the antitrust laws, they have 
the burden of establishing that defense. Utah Pie Co. v. Continental Baking Co., 
386 U.S. 685, 694 (1967). , 

RULES OF PRACTICE: COLLATERAL ESTOPPEL 

Collateral estoppel is not binding where there is a diversity of parties and 
issues, or where the public interest requires a new judgment on an issue. 

ATOMIC ENERGY ACT: SCOPE OF ANTITRUST REVIEW 

The NRC is not charged with the responsibility of the general enforcement 
or administration of the antitrust laws; its interest is limited to considering the 
effect of granting a nuclear license on the competitive environment in which 
applicants operate. . 

ADMINISTRATNE PROCEDURE ACT: FINDINGS 

Findings in the alternative are permissible and are protected by the umbrella 
of the substantial evidence test. Gainesville Utilities Corp. v. Florida Power 
Corp., 402 U.S. 515, 526,n. 7 (1971). 

ATOMIC ENERGY ACT: RELATIONSHIP BETWEEN LICENSED ACTNI· 
TIES AND SITUATION INCONSISTENT WITH ANTITRUST LAWS 

. 
In evaluating the link between the competitive situation and the activities 

under the license, licensing boards should consider ''the relationship of the 
specific nuclear facilities to the applicant's total system or power pool, e.g., size, 
type of ownership, physical interconnections." Louisiana Power & Light Co. 
(Waterford, Unit 3), CLI-73-7, 6 AEC 48, 49 (1973). . 
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ATOMIC ENERGY ACT: ANTITRUST PROVISION 

Within the meaning of Section 105 of the Atomic Energy Act, the presence 
and observance of a state regulatory scheme confers no antitrust immunity. 
Cantor v. Detroit Edison, 96 S. Ct. 3110,3118 (1976); Otter Tail Power Co. v. 
United States, 410 U.S. 366 (1973) .. 

RULES OF PRACTICE: DISCIPLINE 

Under 10 CFR 2.718, a licensing board has authority for reprimanding an 
attorney for conduct intended to or with the known effect of evading or failing 
to comply with a board order. 

RULES OF PRACTICE: BURDEN OF PROOF 

In an NRC antitrust proceeding, the presiding officer may rationally allocate 
the burden of proof, and the applicant does not always carry the ultimate 
burden. 10 CFR 2.732. 

INITIAL DECISION (ANTITRUST) 

Appearances 

Alan P. Buchmann, Esq., Victor F. Greenslade, Jr., Esq., 
Donald H. Hauser, Esq. (for The Cleveland Electric 11· 
luminating Company); Michael M. Briley, Esq.,' Roger P. 
Klee, Esq. (for The Toledo Edison Company); David McN. 
Olds, Esq., Joseph A. Rieser, Jr., Esq. (for Duquesne Ught 
Company); Steven A. Berger, Esq., Steven B. Peri, Esq., 
Terrence H. Benbow, Esq. (Ohio Edison Company and 
Pennsylvania Power Company); William Bradford Reynolds, 
Esq., Robert E. Zahler, Esq., for the Applicants 

Steven M. Charno, Esq., Melvin G. Berger, Esq., Janet R. 
Urban, Esq., Anthony G. Aiuvalasit, Esq., for the Depart· 
ment of Justice 

Reuben Goldberg, Esq., David C. Hjelmfelt, Esq., Robert D. 
Hart, Esq., for the City of Cleveland, Ohio 

Benjamin H. Vogler, Esq., Roy P. Lessy, Jr., Esq., Jack R. 
Goldberg, Esq., for the U.S. Nuclear Regulatory Commis· 
sion Staff . 
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This proceeding involves a determination pursuant to Section 105(c) of the 
Atomic Energy Act of 1954, as amended,1 as to whether conditions must attach 
to the licenses of five nuclear facilities in order to prevent activities under these 
licenses from creating or maintaining a situation inconsistent with the antitrust 
laws or the policies underlying those laws. We conclude that relief is necessary 
and appropriate and accordingly set forth the conditions to attach to such 
licenses. 

BACKGROUND 

On August 1, 1969, the Toledo Edison Company (''TECO'') and the 
Clevela~d Electric llluminating Company ("CEI") filed a joint application before 
the Atomic Energy Commission for a license to construct and operate a 906 MW 
nuclear generation facility deSignated Davis-Besse Unit 1. The station is to be 
located in north central Ohio on the shores of Lake Erie, approximately 21 miles 
east of the City of Toledo. A construction permit, conditioned upon antitrust 
review pursuant to Section 105(c)(8) of the Atomic Energy Commission Act of 
1954, was issued on March 24, 1971. 

On July 6, 1971, the City of Cleveland ("Cleveland") filed a Petition to 
Intervene in the Davis-Besse 1 proceeding and requested an antitrust hearing. On 
July 9, 1971, the Attorney General advised the AEC that no antitrust hearing 
would be required provided certain controversies then under negotiation 
between CEI and Cleveland were resolved satisfactorily_On February 7, 1972, 
The AEC Regulatory Staff ("Staff') recommended that Cleveland's Petition to 
Intervene be granted and a hearing held to determine whether the activities 
under the license would create or maintain a situation inconsistent with the 
antitrust laws. 

On January 21, 1974, the AEC issued an order directing this licensing 
Boardl to consider Cleveland's Petition to Intervene in light of the Commission's 
two Waterford decisions3 which had been issued since receipt of Cleveland's 
Petition to Intervene. Concurrently, the Board was directed to consider whether 
consolidation of two related proceedings, the Perry I 'and II license application 
and the Beaver Valley4 license application, would be appropriate. 

Perry involved the joint application of TECO, CEI, The Ohio Edison Com-

142 U.S.C. § 2135 (c)(1970). 
2The membership of the Board has changed since the original appointment by the AEC. 

3 Louisiana Power & Light Company (Waterford Steam Electric Generating Station, Unit 
3) CLI-73-7, 6 AEC 48 (1973) (Waterford J);and CLI-73-25, 6 AEC 619 (1973)(Waterford 
ll). 

4By Order of March 15, 1974, the Petition to Intervene in the Beaver Valley proceeding 
was denied. 
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pany ("Ohio Edison"), Pennsylvania Power Company ("Penn Power") and The 
Duquesne Ught Company ("Duquesne") for a permit to construct and operate 
two nuclear units to be located near Lake Erie, approximately 35 miles north
east of Cleveland, each having a net electrical output of 1205 MW_ The Attorney 
General had advised the AEC on December 17, 1973, that the Perry application 
raised antitrust questions, the resolution of which required hearing. Petitions to 
intervene in the Perry proceeding were filed on February 13, 1974, by Cleveland 
and by AMP-O (American Municipal Power-Ohio). In addition, the State of Ohio 
petitioned to participate pursuant to provisions of 10 CFR Section 2.715(c). 

On March 15, 1974, the Board granted the petitions of Cleveland to 
intervene in the Davis-Besse 1 and Perry proceedings and, with the support of all 
parties, ordered the consolidation of those proceedings. 

On June 25, 1974, the second prehearing conference in the consolidated 
Davis-Besse 1 and Perry proceeding was held to discuss the issues and matters in 
controver'sy and the scope of discovery pursuant to them~ After consideration of 
the Joint Statement of the Staff, Justice and Intervenors, and the Applicants' 
Response and Objections, the Board, on July 25, 1974, issued Prehearing 
Conference Order No.2. This Order established Issues and Matters in 
Controversy which, although formulated by the Board, were based in part upon 
certain joint stipulations. These issues were admitted for purposes of discovery 
notwithstanding Applicants' objection that the issues as set forth in Prehearing 
Conference Order No.2 were too broad in nature to enable them to prepare 
adequately to respond to the allegations being made. 

On August 9, 1974, an application was filed on behalf of Applicants Ohio 
Edison, CEI, TECO, Duquesne and Penn Power for a license to construct and 
operate two additional units, deSignated Davis-Besse 2 and 3, each rated at 906 
MW, to be located at the Davis-Besse site. On February 14,1975, the Attorney 
General responded to this application by requesting that an antitrust hearing be 
held. Separate petitions to intervene were fIled by the State of Ohio and 
Cleveland on March 13, 1975. On May 6, 1975, Cleveland was granted leave to 
intervene and Ohio was recognized as a partiCipant. 

On Septeinber 10, 1975, AMP-O moved for leave to withdraw its petition to 
intervene in the Davis-Besse and Perry proceedings. This motion was granted on 
September 18, 1975. 

At the initial prehearing conference on the Davis-Besse II and III applica
tions held on May 14, 1975, the subject of consolidation of those proceedings 
with the pending Davis-Besse 1 and Perry 1 and 2 proceedings was 'considered. 
All parties favored consolidation, although Applicants indicated a continuing 
reservation with respect to the statement of Issues and Matters in Controversy 
which had been formulated by the Board in Davis-Besse 1 and Perry. It was 
Applicants' position that although an objection of record should be noted with 
respect to their contention that the Issues in Controversy were framed too 
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broadly, they were ready to proceed on the basis of those issues. Tr. of Davis
Besse 2 and 3, p. 10,1.13-15; Tr. p. 12,1.16-21.5 . 

On July 30,1975, the NRC ordered consolidation of the Davis-Besse 2 and 
3 proceeding with the Davis-Besse 1 and Perry 1 and 2 proceeding. 

Notwithstanding our conclusion that Applicants,' through Petitions to 
Intervene, advice letters, and prehearing conferences, were well aware of the 
allegations to which they must respond, the Board took action to insure that 
Applicants were specifically apprised not only of the dimensions of the case 
against them, but in addition, were infonned as to how the product of the 
discovery process would relate to these charges. By its Fourth Prehearing 
Conference Order of April 29,1975, the Board required all opposition parties to 
me no later than September 5, 1975, a Statement of the Case to be Presented. 
Such a statement is not required by the procedural rules of the Commission but 
was ordered pursuant to the specific requests of Applicants for this additional 
concession.6 Applicants were given until September 12 to respond to their 
opponents' September 5 mingo A prehearing conference was held on September 
18, 1975, to consider· Applicants' objections and comments to the opposition 
parties' September 5 mingo The Board indicated that opposition parties should 
conform the introduction of evidence to the allegations of the September 5 
ming and that attempts to introduce evidence not encompassed within these 
mings would be conditioned upon a showing of good cause.' 

5 During this prehearing conference, the Board canvassed the parties to ascertain what 
additional discovery, if any, would be required by the adoption of the Issues and Matters in 
Controversy established for the Davis-Besse 1 proceeding in the Davis-Besse 2 and 3 pro
ceeding. Tr. of Davis-Besse 2 and 3, p. 3-16. Based upon the response of the parties, it was 
the Board's conclusion that only limited additional discovery would be required and that 
adjustments to the discovery schedule then In effect in the Davis-Besse 1 proceeding would 
provide satisfactory opportunity for the parties to prepare for hearing while at the same 
time avoiding delay. Davis-Besse 2 and 3 Tr. p. 19. We are satisfied that ample opporfunity 
was provided Applicants to consider the effect on the issues of the limited and carefully 
controlled additional discovery which we permitted. 

6 For a comprehensive discussion of Applicants' request for this i1ling, see the 
Memorandum and Order of the Board Amending Schedule for Commencement of Hearing 
and Filing of Briefs dated November 21, 1975. 

'On a limited basis, the Board did grant permission to opposition parties to enlarge some 
of the specific charges made in the September 5 filing or to present additional evidence 
relating to certain of the basic issues set forth in Prehearing Conference Order No.2. On 
each such occasion, the Board considered Applicants' objections and the good cause show
ing of the amending party and made a determination as.to whether and to what extent it 
would permit such amendments. Permission to amend was granted in instances where Appli
cants produced additional documents contemplated by prior discovery orders but which 
Applicants had failed to produce ·timely; or where opposition parties' only reCently devel
oped specific evidence supporting charges of unlawful conduct. In each such instance, the 
Board considered the question of prejudice to the Applicants, if any, and whether the public 

Continued on next page 
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Citations to the Record 

Throughout this decision, the Board has used symbols and abbreviations to 
refer to exhibits, proposed findings of fact and the transcript. Staff papers are 
identified by "NRC," The Department of Justice (Justice) by "OJ ," Cleveland 
by "C," the Applicants by "App.," Transcript as "Tr.," proposed fmdings of 
fact, "ff," and Applicants' main brief as "App. Brief." 

For convenience, the name of the witness or deponent sometimes has been 
listed before a reference to the transcipt or exhibit; e.g., "Pandy Tr. 4896," and 
"Mansfield DJ 287." We frequently refer to the Staff, Justice and City together 
as "opposition parties." 

PREAMBLE 

The principal issue in these proceedings is whether dominant electric 
companies in a relevant market area which do not compete with one another 
may make competitive benefits, inCluding coordination and pooling, available to 
each other while denying these benefits to smaller actual or potential competi
tive entities within the market. This issue becomes of statutory concern to the 
Nuclear Regulatory Commission when the benefits to be shared or denied 
include power generated from proposed nuclear stations which power will have a 
substantial competitive impact upon the delivery and sale of electric energy in 
the relevant market. 

Continued from previous page 

interest'would be adversely affected by excluding evidence relevant to the proper decision 
of the Issues in Controversy. On each occasion in which we permitted the amendment of the 
September 5 ming, we were convinced that no prejudice or, at the least, no material 
prejudice would result from our ruling and that there was a clear public interest requirement 
that the amendment be allowed. Many of these amendments related to Ohio Edison (which 
was one of the Applicants producing relevant discovery materials subsequent to the expira
tion of its discoVery deadlines), and even in the case of Ohio Edison the overall effect of the 
evidence introduced as a result of these amendments was not material to the overall result 
reached by this Board. 

See DJ 617, a February 26, 1976, response by Applicant disclosing the existence of 
certain maps setting forth territorial allocation agreements between TECO and its com
petitors and indicating the destruction of certain relevant files in 1970 and 1971 by direc
tion of a vice president of TECO. Obviously, Applicants could not be allowed to limit the 
proofs against them by failing to produce, timely, documents clearly within opposition 
parties' discovery requests. 

In' each limited instance in which an amendment was permitted, Applicants 'were 
granted, upon request, additional discovery and time to prepare a response to the amend
ment. 
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SYNOPSIS 

As set forth in Prehearing Conference Order No.2, the hearing addressed 
the maintenance or creation of a situation inconsistent with the antitrust laws 
arising from the structure of the electric power industry in relevant areas of Ohio 
and Pennsylvania, and how the conduct of the parties affects that structure. 
Thus, Broad Issue "A" addressed the question of whether the structure of the 
relevant market and Applicants' position in that market gives them the ability, 
acting individually or jointly, to hind~r or prevent other electric entities from 
achieving access to the benefits of coordinated operation and access to the 
benefits of economy of size of large electric generating units. If the answer to 
the structural question was determined to be affirmative, Broad Issue "B" then 
addressed the question of whether Applicants' ability has been used, is being 
used, or might be used to create and maintain a situation inconsistent with the 
antitrust laws or their underlying policies. 

The Board then set forth eleven Matters in Controversy bearing upon the 
resolution of Broad Issues "A" and "B" including the definition of appropriate 
geographic and product markets in which to consider the questions posed in the 
two broad issues, and the extent, if any, to which Applicants stipulated 
dominance of bulk power transmission facilities and bulk power generation in 
their combined service areas gave rise to the ability and exercise of ability to 
hinder competition. Matter in Controversy 10 addressed Applicants' policies 
with respect to providing or denying access to nuclear facilities to other electric 
entities and whether those policies deprived such other entities from realizing 
the benefits of nuclear power. Matter in Controversy 11 considered the connec
tion between activities under the proposed licenses and the other ten Matters in 
Controversy. 

The first Matter in Controversy was whether the combined CAPCO 
Company Territories (CCCT) constitute an appropriate geographic market for 
antitrust analysis in these proceedings.8 As amplified in our discussions under 
fmding of fact 24, we hold the CCCT area to meet the test of relevant 
geographic market and it is within the confines of that market that we discuss 
the principal issues herein. Within that market, there was stipulation, 
subsequently supported by the evidence, as to Applicants' dominance (market 
share in excess of 90%) over both bulk power transmission and bulk power 
generation. See finding S, infra. . 

'The Combined CAPCO (Central Area Power Coordination Group) Company Territories 
(CCCf) refers to the region bounded by the outer perimeters of the present service areas of 
the five CAPCO members (Applicants), as shown on the map submitted by CEI as Exhibit F 
to Information Requested by the Attorney General for Antitrust Review in connection with 
the Perry Nuclear Power Plant, Units 1 and 2. (The map is entitled "Principal Facilities of 
CAPCO as of October 31, 1969," and was prepared by Duquesne.) 
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We also have concluded (finding 21, infra) that bulk power services, regional 
power exchange transactions and retail power transactions constitute relevant 
product markets. 

The existence of a situation inconsistent with the antitrust laws turns largely 
upon the fashion in which Applicants deal with one another in comparison to 
their treatment of other electric entities in the CCCT area. The five Applicants 
are the sole parties to a comprehensive power pooling arrangement, the CAPCO 
agreement, which provides that operation and development of their systems be 
conducted to the maximum extent possible as a unified system. CAPCO com
panies are signa tors to a broad Memorandum of Understanding which has been 
supplemented by a series of individual agreements relating to transmission and 
operation of the respective systems of individual Applicants. The five nuclear 
stations involved in this license proceeding all are being constructed pursuant to 
the master CAPCO plan which calls for joint planning, construction and owner
ship of a series of new generating stations .. Applicants also jointly are planning 
the construction of a series of high voltage transmission lines to add to the 
extensive network which now provide the only means of transmitting large 
quantities of electricity within the CCCT. 

The combined generating capacity of the Applicant companies is approxi
mately 13,000 megawatts. The addition of the five nuclear units involved in this 
proceeding will add another 4,500 MW to overall generating capacity within the 
area; and, notwithstanding the extensive capital outlays associated with the con
struction of these units, Applicants are of the opinion that these units will 
produce economies of scale and will provide for long term generation costs well 
under average system costs which could be obtained either compared to the cost 
of operating their present generating equipment or in comparison to new 
generation relying upon fossil fueled units. Thus, the operation of the Davis
Besse and Perry stations will have a substantial effect upon both the supply 
and the cost of electricity within the CCCT area. 

In connection with their joint participation in the CAPCO pool, Applicants 
have agreed to and have extended to one another extensive benefits resulting 
from reserve sharing, emergency power interconnection and sales, staggered 
construction, economy interchanges, firm power sales and third party wheeling. 
Either by agreement or inaction, Applicants have not engaged in competition 
with one another in the sale of electric energy in the State of Ohio and have 
relied upon provisions of Pennsylvania law designating service territories for 
utility companies in following a policy of noncompetition among and between 
electric entities in the State of Pennsylvania. Thus, the benefits of the CAPCO 
pool have been shared by companies which, in any meaningful sense, do not 
compete with one another, and some of which have avoided competition 
pursuant to agreement and understanding between themselves. 

Applicants individually and through their combination as the CAPCO group, 
with minor exceptions, have refused to make available to other electric entities 
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in actual or potential competition with individual Applicant companies the 
benefits achieved through membership in CAPCO.9 During the period im
mediately preceding the formation of CAPCO (1967), and continuing thereafter, 
Applicants' dominance of electrical generation in the CCCT area has continued 
to grow. This increase in market share has not been passive or accidental but has 
been the result, at least in part, of policies such as refusing to engage in third 
party wheeling, emergency interconnection or reserve sharing with non-CAPCO 
entities in the CCCT. These policies caused, or contributed substantially to the 
decisiori of certain isolated generating systems within the CCCT to abandon 
electric generation.1 0 

Certain of the actions employed by Applicants to increase their dominance 
in and of themselves constitute violations of the antitrust laws. These include 
territorial allocations, attempts to fix prices, refusals to deal and group boycotts. 
Applicants' mutually supporting actions have increased the dominance of each 
individual Applicant within its own service territory and their reinforcing actions 
thus may constitute monopolization, attempted monopolization and a combina
tion to monopolize. Dominant companies whose increased dominance in 
relevant markets is not thrust upon them but results from a continuing series of 
collective and individual actions may be said, within the context of the issues in 
controversy, to be using their dominance to hinder or impede the ability of 
other electric entities in those markets to compete. 

The situation as described above is inconsistent with the antitrust laws; and, 
where the plant construction of a series of nuclear generating stations is under
taken in a fashion calculated to further increase that dominance, activities under 
the license can be said to maintain a situation inconsistent with those laws. Even 
were we to find that despite Applicants' dominance they had undertaken no 
anticompetitive acts so that no present situation inconsistent with the antitrust 
laws exists, there would be concern if the proposed nuclear construction sud
denly reduced or hindered the ability of lesser entities to compete with Appli
cants. Artificial barriers imposed by Applicants to prevent competitors from 
gaining access to or the same type of benefits from the nuclear plants as they 

9 Certain Applicants refused to make available to competing electric entities many of 
these benefits such as third party wheeling, reserve sharing and emergency or economy 
interchanges, even prior to the formation of CAPCO, while at the same time extending these 
benefits to each other . 

. lOWe do not find that Applicants' policies were solely resPonsible for the demise of 
many of these isolated systems. Some of these systems may have been too small to operate 
efficiently and economically. Other systems may have succumbed to the prolonged effects 
of management inefficiency or failure to maintain and service their electric plants. The 
problem raised by the antitrust laws, however, arises from evidence of several activities of 
Applicants which hastened or contributed in a substantial manner to the elimination of 
these electricity generating competitors. 
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contemplate for themselves would result in the creation of a situation incon
sistent with the antitrust laws. 

This synopsis sets forth succinctly the' considerations which apply to our 
resolution of the Issues and Matters in Controversy. Our conclusion that Appli
cants have a prolonged history, both individually and collectively, of misuse of 
their dominant position -within the CCCT and their respective service areas to 
achieve anticompetitive results and what to us is a clear nexus between activities 
under the license and the anticompetitive situation Applicants have nurtured 
within the CCCT convinces us that the impOSition of license conditions is neces
sary to effect the statutory purpose of Section 105(c). 

LEGAL STANDARDS 

As we commence our review of the record and fmdings of fact, we shall 
enumerate briefly the legal standards to be applied in resolving the Issues in 
Controversy. Our charter, of course, is derived from Section 105(c) of the 
Atomic Energy Act of 1954 as amended ("the Act"V 1 Section 105(c),requires 
the Commission "to make a finding as to whether the activities under the license 
would create or maintain a situation inconsistent with the antitrust laws." A 
situation is not limited to a particular anticompetitive act but may be comprised 
of "patterns of anticompetitive conduct." Kansas Gas & Electric 01. and Kansas 
City Power & Light 01. (Wolf Creek Generating Station, Unit No.1), 
ALAB-279, 1 NRC 559, 572 (1975).12 Thus, in Waterford II, supra, note p. 
138, the Commission noted that its _ statutory mandate to consider antitrust 
issues is not "automatically limited to the construction and operation of the 
facility to be licensed." Rather,' "the relationship of the specific nuclear facility 
to the applicant's total system or power pool should be evaluated in every 
case.,,13 It is within this framework that we approach our task of deciding 
whether activities under the license will create or maintain the prohibited situ-
ation.14 ' 

1142 U.S.C. Section 2135(c)(1970). 
12 See also Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), LPB-73-5, 

6 AEC, 85, 86 (1973) holding that it, is the competitive situation as a whole with 
emphasis .on the structure of the market rather than isolated individual acts which deter~ 
mines whether a situation inconsistent with the antitrust laws exists. 

13 fVater/ord II at 620-21. 
·14 The Congressional intent not to 'grant the valuable asset of nuclear licenses where they' 

would further inhibit competition is not contingent upon proof of actual violation. The 
antitrust laws encompass Section 5 of the FfC Act and its prohibition on unfair trade 
practices. See Joint Committee Report, S. Rep. No. 91-1247, 91st Cong., 2nd Sess. 
(1970)(hereinafter "Joint Committee Report''), p. 14; FTC, v. Cement Institute, 333 U.S. 
683 (1948); FTC v. Motion Picture Advertising Service Co., 344 U.S. 392 (1953); FTC v. 
Brown.Ehoe Co., 384 U.S. 316 (1966); Atiantic ReFl1Iing Ol. v. FTC, 381 U.S. 357 (1965). 
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The Issues in Controversy focus upon the exclusionary activities of Appli
cants. The stipulation of their dominance renders any exclusionary conduct 
suspect. United States v. Philadelphia National Bank, 374 U.S. 321, 363,371 
(1963). Joint activities to restrain or limit competition or to exclude com
petitors and would-be competitors violate Section 1 of the Sherman Act. United 
States v. Socony-Yacuum Oil Co., 310 U.S. 150,224-25, n. 59 (1940);Northern 
Pacific Railroad v. United States, 356 U.S. 1 (1958). When companies possessing 
the dominant share of a relevant market act jointly in these respects, Section 2 
of the Sherman Act is violated. American Tobacco CO. v. United States, 328 
U.S. 781 (1946); United States v. Griffith, 334 U.s. 100, 104-108 (1948); 
United States v. Paramount Pictures, 334 U.S. 131,154,155,160,165,167-73 
(1948). The demise of competition in the affected market need not be accom
plished instantaneously or as a result' of any particular act. "Monopoly can as 
surely thrive by the elimination of such small businessmen, one at a time, as it 
can by driving them out in large groups." Klor's v. Broadway-Hale Stores, 359 
U.S. 207, 213 (1959). 

Section 1 Activities 

With respect to conspiracies prohibited by Section 1 of the Sherman Act. it 
is established that the agreement or understanding to accomplish the act in 
restraint of trade itself constitutes a complete violation and that no overt acts in 
furtherance of the conspiracy need be alleged or proved. United States v. 
Socony-Yacuum Oil CO., 310 U.S. 150.224-25, n. 59 (1940); United States v. 
Trenton Potteries, 273 U.S. 392,402 (1927); Nash v. United States, 229 U.S. 
373, 378 (1913). Since the .creation of potential power to injure competition 
standing alone may act to restrain competition, it is no defense to assert that no 
steps were taken to carry out the illegal agreement. United States v. Central 
States Theatres COrp., 187 F. Supp. 114, 147 (D. Neb. 1960). However, proof 
concerlung the accomplishment of the objectives of a conspiracy may be 
persuasive evidence of the existence of the conspiracy itself. American Tobacco 
CO. v. United States, 328 U.S. 781,809 (1946); Eastern States Retail Lumber 
Dealers Assn. v. United States, 234 U.S. 600, 612 (1914). 

Uniting in support of the anticompetitive purpose rather than entry into a 
formal agreement is the measure by which conspiracies and combinations are to 
be analyzed. Interstate Orcuit v. United States. 306 U.S. 208, 227 (1939); 
United States v. Masonite, 316 U.S. 265,275 (1942). Consultation between and 
among the conspirators with respect to particular acts is not a necessary element 
to establish a conspiracy. A direct exchange of words is not required and the 
essential agreement, combination or conspiracy may be unplied from a course of, 
dealing or other circumstances. Frey & Son, Inc. ,v. Cudahy Packing CO., 256 
U.S. 208, 210 (1921). 

146 



Per Se Offenses 
. . 

Although not only violations of the antitrust laws are 'encompassed within 
the Commission's mandate on 'antitrust review (which' includes activities of 
Applicants which are inconsistent with the policies underlying the antitrust 
laws), our task is made easier by reference 'to certain activities which, if found to 
haye occurred, constitute per se violations of the antitrust laws. These include 
practices: 

•.. which because of their pernicious effect on competition and lack of any 
redeeming virtue are conclusively presumed ·to be unreasonable and there
fore illegal without elaborate inquiry as to the precise harm -they have 
caused or the business excuse for their use. 

Northern P~cific Ry. v. United States, 356 U.S. 1,5 (1958). A specihc intent to 
restrain trade is not an element of a per se offense. The objectives or motives of 
the conspirators are not.relevant or material if the actions undertaken constitute 
per se violations of the Sherman Act. 

Among the activities condemned as per se violations are territorial and 
customer allocations among and between competitors. United States v. Topco' 
Associates, 405 U.S. 596 (1972); United States v. Sealy, Inc., 388 U.S. 350 
(1967); Northern Pacific Ry. v. United States, 356 U.S. 1 (1958); Otter Tail 
Power Co. v. United States, 410 U.S. 366, 378 (1973). . 

Another'activity deemed per se illegal is that of price fIXing, United States 
v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940); Northern Pacific Ry. v. United 
States, 356 U.S: 1. . 

Group boycotts or concerted refusals to deal also are forbidden and are not 
"saved by' allegations that they were reasonable in the specific circumstances." 
Klor's, Inc. v. Broadway-Hale Stores, Inc., 359 U.S. 207,212 (1959). 

Rule of Reason 

In addition to those activities deemed per se unreasonable and therefore in 
violation of the antitrust laws, other agreements and combinations may be found 
to violate the Sherman Act if, upon analysis, it is determined that the agreement 
irriposes an unreasonable restraint on trade. Standard Oil Co. of New Jersey v. 
United States, 221 U.S. 1 (1911). In circumstances where the challenged activity 
does not fall into the category of a per se offense, we are required to determine 
whether the activities are intended to effect some legitimate business purpose of 
whether the primary thrust of the agreement is to produce an adverse effect 
upon competition.1S The "inherent nature or effect" of a contract, agreement 

I S In our findings, we hold certain of Applicants' activities to be in the nature of per se 
violations of the antitrust laws, In other instances we have held that the anticompetitive 
purpose and result of particular activities is unreasonable and therefore violative of the 
Sherman Act notwithstanding the existence of certain neutral or not anticompetitive aspects 
of these activities, 
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or combination or its "evident purpose" to restrain trade injuriously may violate 
the statute. United States v. American Tobacco Co., 221 U.s. 106, 179 (1911). 
Illustrative of unreasonable agreements are restraints in alienation, United States 
v. Arnold Schwinn & Co., 388 U.S. 365,379 (1967), and refusals to deal; 

We note also that activities, each reasonable in isolation, may violate the 
Sherman Act if their collective or bundled effect is to work an unreasonable 
restraint on trade. United States v. International Business Machines, 1975 Tr. 
Cas. ~60.445 (S.D.N.Y. 1975). . 

Even unilateral refusals to deal may violate the. Sherman Act if the refusal 
stems from a predatory purpose and involves coercive tactics with monopolistic 
ends. Lorain Journal v. United States. 342 U.S. 143 (1951). Where the refusal to 
deal is made by only one party. that refusal may be outlawed if it is the product 
of joint consultation' among competitors or if it involves the exchange of infor
mation by like-minded companies to . achieve a particular exclusionary result. 
United States v. General Motors Corp., 384 U.S. 127 (1966); United States v. 
Parke. Davis & Co .• 362 U.S. 29 (1960); United States v. Griffith. 344 U.S. 100 
(l9~8). .' 

Section 2 Offenses ~ Monopolization . , 

The offense of monopoly under Section 2' of the Sherman Act ha's two 
elements: '. 

(1) 1?te possession of monopoly power in the relevant market." 

(2) The willful· acquisition or maintenance of that power as distinguished 
from the growth or development of a superior product, business acumen, or 
historic accident. ' , 

United States v. Grinnell Corp .• 384 U.S. 563,570-71 (1966). In'Grinnell, 
the Court reiterated 16 its .defmition of monopoly power as "the power to con
trol prices or exclude competition" and "the existence of such power ordinarily 
may be inferred from the predominant share of the market." fd at 571. 

In situations where the existence of market power may be ascertained, the 
use of that monopoly power to foreclose competition or gain a competitive 
advantage violates the antitrust laws. Otter Tail v. United States. 410 U.S. 366. 
377.· Of vital importance with respect to the Issues in Controversy in this pro
ceeding is the Court's afftrmance in Otter Tail of the District Court determina
tion that a utility was engaged in the illegal use of monopoly power where it had 

... a strategic dominance in the transmission of power in most of its service 
area and that it used this dominance to foreclose potential entrants into the 

"See United States v. duPont & Co., 351 U.S. 377. 391 (1956). 
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retail area' from obtaining electric power from outside sources of supply. 
331 F. Supp. 54,60 (D. Minn. 1971) 

The use of monopoly power to destroy threatened competition al~o violates 
the "attempt to monopolize" clause of Section 2 of the Sherman ACt.17 Otter 
Tail at 377. Also important is our consideration in this proceeding of the Court's 
holding,in Otter Tail that agreements not to compete with the aim of preserving 
or extending a monopoly are illegal.1S 

In fmding that a particular practice violates Section 2 of the Sherman Act, it 
is not necessary for the transgressor to have achieved complete monopoly. Otter 
Tail v. United States, 'supra,' Associated Press v. United States, 326 U.S. 1 
(1945). ' 

Moreover, an actual effect on prices or exclusion of competition need not 
be proved. ' 

... [T] he material consideration in determining whether a monopoly exists 
is not that prices are raised and that competition actually is excluded but 
that power exists to raise prices or to exclude competition when it is desired 
to do so.· .,' ' 

American Tobacco v. United States, 328 U.S. 781,811 (1946). 
A company possessing monopoly power cannot willfully act to maintain or 

expand that power without violating the antitrust laws. The willful maintenance 
of monopoly power can be established merely by showing that "transactions 
neutral on their face" have an exclusionary effect on the market, without a 
specific showing of antic'ompetitive motivation: United States v. Aluminum 
Company of America, 148 F.2d 416,432 (2nd Cir. 1945);19 United States v. 
United Shoe Machinery Corp., 110 F. Supp. 295, 346 (D. Mass. 1953),aff'd per 
curiam, 347 U.S. 521 (1954). Thus, a monopoly which results from a party's 
conduct is sufficient for a fmding of monopolistic intent. United States v. 
Griffith, 334 U.S. 100, 105·106 (1948)., 

The existence of a business motivation or justification cannot legitimate the 
misuse of monopoly power: United States v. Arnold, Schwinn & Co., supra at 
375; Otter Tail Power Co. v. United States, supra, at 380 (1973). None of the 
transactions engaged in by a defendant need be illegal in and of themselves if 
they are part of a course of conduct which maintains a monopoly. See American 
Tobacco v. United States, supra; Aluminum Comp'any of America, 148 F.2d'at 
431·32; United Shoe, 110 F. Supp. at 342. ' 

17 Lorain Journal v. United States, 342 U.S. 143, 154 (1951); Eastman Kodak Co. v. 
Southern Photo Materials Co., 273 U.S. 359, 375 (1927). 

I • Citing Schine Chain Theatresv. United States, 344 U.S. 110,119. 
USee Joint Committee on Atomic Energy, Hearings on S. 3323 and H.R. 8862 to • 

Amend the Atomic Energy Act of 1946, 83rd Cong. 2d Sess., Part 2, at 441-443,495-498, 
629,641-642 (1954). 
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,Section 2 of the Sherman Act also prohibits conspiracies and combinations to 
monopolize. American Tobacco Co. v. United States, 147 F.2d 93, 111 (6th Cir. 
1944), afrd, 328 U.S. 781 (1946). A combination or conspiracy to monopolize 
would include an agreement or understanding ·which was intended to, or by its 
inherent nature would" control prices or exclude competitors in any relevant 
market.2o It is not necessary that the agreement was intended to, or by its 
inherent nature would, exclude all possible competition. American Tobacco v. 
United States, 328 U.S. 781, 788·789 (1946); United States v. Consolidated 
Laundries Corp., 291 F.2d 563 (2d Cir. 1961). An intent to exclude competition 
or control prices can be inferred from the conspirators' course of conduct if they 
possess a predominant share of a market in relation to their competitors. United 
States v. Grinnell Corp., 384 U.S. 563, 570·71 (1966); United States v. Para· 
mount Pictures, 334 U.S. 131,174 (1948); United States v. Griffith, 334 U.s. at 
107, n. 10 (1948); American Tobacco v. United States, 328 U.S. at 796·97. 
Selective refusals to deal can be exclusionary and therefore violate Section 2 of 
the Sherman Act if the nondealing firm possesses monopoly power. A company 
with a lawful monopoly in one market may not expand that monopoly in 
another market by a selective refusal to deal. Lorain Journal v. United States, 
342 U.S. 143; Eastman Kodak Co. v. Southern Photo Materials Co., 273 U.S. 
359 (1927). , 

Refusals to deal whether unilateral or group imposed violate Section 2 of 
the Shennan Act where the refusing company(s) denies access to a "bottleneck" 
resource. "Bottleneck" resources are those to which access is essential if the 
utilizing party is to function as an effective competitor. When combinations of 
companies give each other access to these facilities a~d deny access to their lesser 
rivals, a Sherman Act Section 2 violtaion may occur. Associated Press v. United 
States, 326 U.S. 1 (1945); United States v. Terminal Railroad Association, 224 
U.S. 383 (1912); Gamco, Inc. v. Providence Fruit & Produce Building, Inc .• 194 
F.2d 484 (lst Cir. 1952), cert. denied, 344 U.S. 817 (1952); Otter Tail Power 
Co. v. United States, 410 U.S. 366, 380 (1973): 

, The competitive advantage afforded by the "bottleneck" service need not 
be indispensably necessary to competitive survival; it is sufficient that without it 
the excluded competitor is at a "competitive disadvantage." Associated Press v. 
United States, 326 U.S. at 17·18. This was stressed by Judge Learned Hand for 
the three-judge District Couit in Associated Press, in a passage quoted with 
approval by the Supreme Court: 

Most monopolies, like most patents, give control over only some of the 
means of production for which there is a substitute; the possessor enjoys an 

20 An agreement or conspiracy which violates Section 1 may also violate Section 2. See 
United States v. Socony-Vacuum Oil Co., 310 U.S. at 220, n. 59; United States v. Griffith, 
334 U.S. at 106. 
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advantage over his competitors, but he can seldom shut them out altogether; 
his monopoly is measured by the handicap he can impose •... And yet that 
advantage alone may make a monopoly unlawful. 326 U.S. at 17, n. 17. 

Unfair Trade Practices 

Unfair trade practices may result from the imposition of a "price squeeze" 
on competitors. A price squeeze occurs when the differential between wholesale 
rates and retail rates prevents an entity purchasing electricity at wholesale from 
competing with its supplier for retail customers. The retail competitor most 
often affected is the competitor for industrial consumers. Deliberate imposition 
of a "price squeeze" may be classified as an unfair trade practice. FPC v. 
Conway, 425 U.s. 957, 99 S. Ct. 1999 (1976); City of Mishawaka, Indiana v. 
Indiana & Michigan Electric Co., 1975 CCH Tr. Cas. ~60,318 (N.D. Ind. 1975). 

An unfair trade practice might occur through a refusal to establish a 
synchronous interconnection with electric entities engaged in the generation and 
sale of electricity at retail while agreeing to establish such interconnections with 
self-generating industries not engaged in the retail sale of electricity. Likewise, 
insistence by a wholesale supplier upon ownership and control over connection 
facilities paid for by the' seller's customers may constitute an unfair trade 
practice in circumstances where the integrity of the selling syste'm's facility 
would not be adversely affeded by customer ownership or where operational 
safety reasons offered in support of the ownership demand are found to be 
artificial, contrived or unreasonable. '. 

The imposition of unfair or unworkable conditions in a contract also may 
constitute a refusal to deal and render such conditional "offers" to deal mere 
sham. 

FINDINGS OF FACT 

1. Applicants involved in this proceeding are five investor-owned electric 
utilities: . 

a) The Toledo Edison Company (TECO)-The Toledo Edison Company is a 
vertically integrated utility serving an area of 2,500 square miles in northwest 
Ohio. Its 1973 electric operating revenues were $126,415,000 and its net income 
exceeded $23,500,000. Its 1973 net generating capacity was 1045 MW served by 
493 pole-miles of company-owned transmission line of 66 KV and above. NRC 
207, p. 26-27; NRC 157. -

b) The Cleveland Electric lliu.ting Company (CEI)-The Cleveland 
Electric illuminating Company is a vertically integrated utility serving an area of 
1700 square miles in northeastern Ohio. Its 1973 electric operating revenues 
were $293,000,000 and its net income exceeded $49,000,000. Its 1973 net 
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generating capacity was 3896 MW served by 632 pole-miles of company-owned 
transmission line of 66KV and above. NRC 207; NRC 157. 

c) Duquesne Ught Company (Duquesne)-The Duquesne light Company is 
a vertically integrated utility serving an area of 800 square miles in the Pitts
burgh area. Its 1973 electric operating revenues were in excess of $241 ,753,000 
and net income exceeded $51,800,000. Its 1973 net generating capacity was 
2518 MW served by 380 pole-miles of company-owned transmission line of 66 
KVand above. NRC 207; NRC 157. 

, d) The Ohio Edison Company (Ohio Edison)-The Ohio Edison Company is 
a vertically integrated utility serving an area of 7463 square miles in central and 
northeastern Ohio. Its 1973 electric: operating revenues were in excess of 
$383,238,000 and its net income exceeded $16,135,000. Its 1973 net generating 
capacity was 3650 MW served by 2795 pole-miles of company-owned transmis
sion line of 66 KVand above. NRC 207; NRC 157. 

e) Pennsylvania Power Company (penn Power)-ThePennsylvania Power 
Company is a vertically integrated utility serving an area of 1515 square miles in 
northwestern Pennsylvania. Its, 1973 electric operating revenues were 
$53,742,000 and its net income exceeded $8,600,000. Its 1973 net generating 
capacity was in excess of 608MW served by 453 pole-miles of company-owned 
transmission line of 66 KV and above. NRC 157. 

Penn Power ·is a wholly owned subsidiary of Ohio Edison and for many 
years has been operated with Ohio Edison as a single integrated system. App. 
214; White, Tr. 9495-96. There would be only one company were it not for the 
fact that both' Ohio and Pennsylvania required utility service at retail to be 
provided by domestic corporations. White, Tr. 9496-9650. The two companies 
are operated without any significant policy differences other than those reqUired 
by state law. White, Tr. 9650. 

CAPCO 

2. Since September 14, 1967, the five Applicant companies have been 
parties to a pooling and coordination agreement entitled CAPCOll Memo
randum of Understanding. NRC 184. In 1973 the total CAPCO net dependable 
capacity was 11 ,735 MW transmitted over a syste~consisting of 4,753 pole
miles of transmission line 69 KV and above. CAPCO structure and organization 
is set forth in NRC 214.' ' 

3. The CAPCO pool was formed to enable Applicants to coordinate installa
tion of generation and transmission 'in order to further reliability and to take 
advantage of scale economies. ,NRC 184, p. 1; Fleger, Tr. 8617; Schaffer, Tr. 

I Ii.' " • 

" 
, 2 I Central Area Power Coordination (Group). 
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8537; White, Tr. 9498, 9712-14; Williams, Tr. 10351-52; App. 122, p. 9.(Fire-
'stone);App.ff33.11., I: . 

4. To achieve these goals, Applicants engage in a construction program of 
jointly committed generating units under a one-system planning concept. NRC 
184, Section,2.2; Schaffer, Tr. 8535; App. 122, p. 9-10 (Firesto~e); NRC 205, p. 
11-12 (Mozer); App. ff 33.12, in part. The five nuclear facilities which are the 
subject of this proceeding are part of a larger 14-facility construction program 
implementing the CAPCO planning gUidelines. ~RC 158, question 12; App .. 122, 
p. 13-14; App. ff 33.13. Complementing the generation construction program is 
anotl.t-er joint program, again making use of the one-system concept to construct 
sufficient transmission facilities to permit performance of the arrangements 
described in the CAPCO Memorandum of Understanding.22 NRC 184, section 
4.3; NRC 185, section 1.01; Schaffer, Tr. 8550; App. 122, p. 11; Applicants 
Proposed Finding of Fact 33.14, in part.23 · , t 

5. Within their respective service areas, each individual Applicant is 
dominant with respect to generation, transmission, and sale of electric energy. 

a) Generation. In 1973, CEI controlled 94.11%'ofall generating capacity in 
its service area (DJ 587, p. 65(a)); Duquesne 99.90% (DJ 587, p. 74); Ohio 
Edison 96.61% (OJ 587, p. 69, NRC 164, pp. 4-5); Penn Power 100% (DJ 587, 
p. 69, NRC 166, pp. 4-5); Ohio Edison and Penn Power 97.08% (OJ 587, p. 69); 
TECO 95.68% (OJ 587, p. 73).24 In 1973, Applicants controlled 95% or more 
of all existing generating capacity in the CCCT (DJ 587, p. 76).2 s 

b) Transmission. CEI controls 96.8% of all transmission facilities 66 KV and 
above within its service area; Duquesne 100%; Ohio Edison and Penn Power 
99.8%; TECD 99.2%. On a combined basis, Applicants control 99.3% of trans
mission facilities 69 KV and above in the CCCT (1973 figure sXG uy ,NRC 133, 
p. 27; Hughes, NRC 207, pp. 26-27). ~ 

c) Retail Sales. In 1973, CEI accounted for 96.41% of the retail sales of firm 
power in its service area (DJ 587, p. 65 (a)); Duquesne 99.93% (DJ 587, p. 74); 
Ohio Edison 94.17% (DJ 587, p. 69, NRC 164, p. 22); Penn Power 96.95% (OJ 

22 Applicant Ohio Edison has described these transmission facilities as the "backbone" 
of the CAPCO system. NRC 157, Ohio Edison Annual Report 1973. 

2SPrior to January I, 1975, Applicants coordinated their operations by means of 
previously executed bilateral agreements between or among Applicants. App. 122, p. 15-16; 
NRC 205. Subsequent to January 1, 1975, the CAPCO basic operating agreement, NRC 
202, became effective and governs relevant operations of the Applicants. App. 122, p. 
11-12,16; NRC 202, section 1.01, 20.01; Firestone Tr. 9234-38; App. ff 33.16, in part. 

2'4 The exhibits 'upon which these figures are based exclude sales and gen'erating capacity 
of Buckeye Power in the service areas of Ohio Edison and TECO. ' . 

2 'There is evidence of record concerning Applicants percentage of generation which 
differs slightly, though insignificantly, from the percentages set forth above; CEI controlled 
94:4%; Duquesne 100%; Ohio Edison 97.9%; Penn Power 100%; TECO 96.1% and the 
CAPCO collectively 97.1% (Hughes,NRC 207, pp. 26-27; Guy, NRC 133, p'. 28). ., '. 
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587, p. 69, NRC 166, p. 22)'and TECO 94.55% (OJ 587,p. 73).26 Collectively, 
Applicants accounted for 95% of retail sales of firm power in the CCCT in 1973 
(OJ 587,p. 76).27 .. 

d) Wholesale Sales. In 1973, CEI accounted for 96.41% of firm power sales 
at wholesale for resale within its service area (OJ 587, p. 65 (a)); Duquesne 100% 
(OJ 587, p. 69; NRC 162, p. 22); Ohio Edison and Penn Power 99.03% (OJ 587, 
p. 69); and TECO 98.60% (OJ 587, p. 73).2 8 Applicants' combined sales of 
wholesale sales for resale accounted for 97.06%' of all 'such sales made in the 
CCCT in 1973 (OJ 587, p. 76). ' 

Thus, there is ample support in the record for the stipulation' of Applicants' 
counsel that: ' , , '" 

and 

[EI ach of ' the applicants dominate [sic I the generation of bulk power in 
their service areas •... Each of the applicants is dominant,as to the genera
tion of power in their service areas .... I don't think we could dispute that 
even if we wanted to. Tr. 44041, 

" . 

Each of the applicants is clearly' the largest in its service area in terms of 
miles of transmission line and in terms of capacity of its transmission lines. 
Tr.448. ' 

6. Pooling carries with it benefits of coordinated operation and 'coordinated 
development.29 Slemm'er, App; 121, p. 8. All Applicants recognized that the 
financial viability and the reliability of each of their individual systems would be 
enhanced through pooling arrangements. Williams, Tr. 10 ,351-52. Moreover, the 
Northeast electrical blackout of 1960 served as an impetus for electric utilities to 
enter into at least limited pooling arrangements which would provide for emer
gency interconnection. These efforts were encouraged by the Federal Power 
Commission. Firestone; App. 122, p. 4-5; Slemmer, App.121, p. 20-21. 

7. The pooling arrangements contemplated by the CAPCO group, however, 
were more comprehensive in nature and intended effect than merely to provide 

26 See footnote 24. 
2' This percentage figure does include Buckeye' Power sales and generating capacity. 
2 a See footnote 24. ' 
29 By coordinated opera'tion is meant: 

•.. such activities as interconnection, reserve sharing, transmission services, integra- , 
tion of generation resources, and' the exchange of sale of firm power and energy, 
deficiency power and energy, emergency power and energy, surplus power and 

, energy, economy power and energy, maintenance power and energy, and,seasonal 
, and diversity power and energy. Kampmeier DJ 450, pp. 10-13; Mayben ,C 161, p. 

17; Slemmer App. 121, pp. 8, 15-16. "Coordinated development" includes but is not 
limited to joint planning and development of generation and transmiSsion facilities. 
Kampmeier DJ 450, pI>, 9,14-15; Mayben C 161, p. 18. . 
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for emergency service. Among the principal objectives were arrangements for the 
sale of partial firm power from one entity to another during periods of shortage, 
or maintenance outages or to permit staggered construction. Williams, Tr. 
10,352; Firestone, App. 122, p. 11,12,15·17. Staggered construction permits 
individual utilities to purchase unit output or fractional shares of large generat· 
ing stations with the remaining output assigned to other pool members so that 
each company can obtain the benefits of economies of scale associated with the 
construction of large units even though its anticipated needs and load growth 
would not permit or require the construction of a large scale unit. Williams Tr. 
10,351·52; Hughes, NRC 207, p. 12·13. Nuclear units which Applicants expect 
to provide low cost base load power offer special opportunities for CAPCO 
member companies to achieve the benefits of economies of scale. As Dr. Hughes 
testified: 

Nuclear power has different economic characteristics from other generating 
sources, characteristics which give nuclear units an advantage in particular 
situations. For instance, nuclear units have particularly.low operating costs 
making them highly suitable for base load operation. Nuclear units also 
differ from other generating modes with respect to their environmental 
effects, safety features, the reliability of fuel supply and other factors. 

The fact that applicants are adding' these units rather than alternative 
generating sources is an indication that the nuclear units were viewed by the 
applicants as superior to the alternatives available at the time of "decision. 
Otherwise, the alternatives would have been chosen. Indeed, applicants' own 
documents30 indicate they have believed nuclear generation to be a'distinct· 
ly superior choice for expanding base load capacity over the fossil·fueled 
alternatives. To the extent that this belief is correct, the nuClear units will 
contribute to the effectiveness of the applicants' bulk powe~ supply systems 
a'nd enhance 'the economic advantage these systems enjoy over alternative 
sources, thus enhancing their market power. 

In the absence of the CAPCO agreement, these CAP CO member companies 
could not achieve the same economies of scale as they are able to by virtue of 
the CAPCO staggered construction agreements. 

8. An integral part of the plan to provide economies of scale in the genera· 
tion of electric energy is the agreement among CAPCO members to transmit 
power between and among their respective systems.31 This transmission is neces· 

lOCEI Annual Report for 1972, p. 11, and "CAPCO Base Load Generat~g Capacity 
Requirements Following Perry #2, 1981·1984," Planning Committee Report #5, June 14, 
1973. , 

31 Of course, the establishment of a physical interconnection is an essential Illst step in 
providing access to other sources of power. Willi3.ms, Tr. 10,353." Conversely, refusal to 
intercOnnect denies generating entities of the opportunity to obtain the benefits of 'coordi· 
nated development and operation. 
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sary in order to make available to co-owners the output of the various CAPCO 
generating stations including the Davis-Besse and Perry. nuclear units. Without 
the construction of extra high voltage transmission and without the commitment 
to make transmission over these lines available to the other members of the 
CAPCO pool, the advantage of utilizing nuclear units ·for low cost base load 
power would be reduced. This in tum would affect the overall cost of produc
tion of electric energy to the respective CAPCO member companies which in 
tum would affect the rates at which these companies sell power to their cus
tomers. Thus, there is a discernable relationship between the CAPCO agreement 
for joint ownership of nuclear facilities and use of high voltage transmission lines 
and the ,competitive stance of the individual members of CAPCO. These ad
vantages were known to and recognized by Applicants. NRC 157, Ohio Edison 
Annual Report 1973. 

9. Although access to transmission facilities is a necessary concomitant of 
reliable and economic energy production, Kampmeier, DJ 450, p. 51; Mozer, 
NRC 205, p. 78, small systems frequently fmd it infeasible to construct duplica
tive transmission facilities. Both economic and environmental considerations pre
vent such construction. Applicants' construction of the high voltage transmission 
grid necessitated in large part by the Davis-Besse and Perry plant additions, 
together ,with the existence of excess capacity on their present systems, DJ 358, 
render the construction of duplicative transmission lines essentially impossible. 
Kampmeier,DJ 450, p'. 38; Mozer, NRC 205, p. 57-61, 65-68;Tr. 3271, 
3356-57; Caruso, Tr. 10943-10956. Both Ohi032 and Pennsylvania33 require 
environmentai review with respect to the construction of new trans~ission 
facilities. . . 

10. The in~bility to ~b-tain access to the benefits 'of coordinated operation 
and coordinated development because transmission is not'available for purposes 
of power exchange can serve as a severe competitive impediment to"eritities 
lacking that access. As the Staffs economic expert Dr. Hughes noted: 

Control over transmission is important because transmission is an essential 
resource that can constitute a bottleneck limiting the ability of affected 
power systems to achieve the potential. economies of scale, integration, and 
coordination of bulk power networks. 

Hughes, NRC 207, p. 13. 
. 11. In addition to the utilization of individual company transmission lines as

part of the CAPCO arrangement for the production and transmission oflow cost 
nuclear energy, the CAPCO companies also' utilized their high voltage transmis
sion to afford each other additional benefits sqch as the sale of economy 

3 2 Ohio Revised Code Section 4906.01, 4906.04, 4906.10. '. ' . 
. 3' Department.of Environmental Resources v. Public Utl7ity Commission, 335 A.2d 860 

(1975). 
• J 
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energy.34 Further, CAPCO member companies were willing to and by contract 
are committed to engage in wheeling35 for one another.36 NRC 194, p. 18; 
NRC 18S, Art. 1,5; Rudolph, 01 558, p. 213·14; Masters, 01567, p. 37·38; p. 
44-45; Sullivan, DJ 578, p. 23840; Schaffer, Tr. 8552, 8580·82; 8604·06; 
Frederickson, DJ 573, p. 177·78; Masters, 01 567, p. 37·38; 42-43; Lindseth, DJ 
568, p. 25; Keck, DJ 576, p. 105·06. If low cost energy is available outside of 
the CAPCO system, a CAPCO member company desiring to purchase such 
energy can request other members of the CAPCO pool to make available trans· 
mission facilities necessary to complete the transaction.37 

" 12. Transmission facilities of CAPCO member companies also may be made 
available to assist or provide for the flow of energy between systems outside of 
CAPCO. Interconnections with outside systems and pools are operated in a 
closed switch and sYnchronized fashion so that energy· continually is flowing 
into and out of the CAPCO system depending ·upon the generation and load 
occurring in neighboring systems. Power flows throughout the CAPCO system 
are monitored, and this information is available for billirig purposes to com· 
pensate for sales of electrical energy and the use of transmission services. 
Bingham, Tr. 8211·14. . 

13. Operation of substantial power pools through closed switch intercon· 
nections provides an opportunity to absorb instantaneous load shifts caused by 
the introduction of a new load or the sudden outage of a generating facility by 
dispersing the additional power requirement among several systems.3 

8 The 
,ability of interconnected systems to absorb instantaneously large increases in 

54 Economy energy reflects the purchase by one system from another of electrical 
energy in circumstances in which the generating system's incremental cost of production is 
less than that of the purchasing system. The usual manner in which such sales of economic 
energy are made is on a' "split the savings" basis in which the price represents the average of 
the cost of production t~ the selling system and the cost of production of the purchasing 
system. Thus, each party to the transaction realizes a financial be'nefit. ' 

35 Although different witnesses dermed third party wheeling using'different words, we 
found there to be no substantial difference in concept. We may utilize the dermition set 
forth in the 1970 National Power Survey of the FPC which dermes wheeling as "Transporta-
tion of electricity by a utility over its lines for another utility;" 0 

36 At least two Applicants, CEI and Duquesne, are dependent upon transmission services 
from adjacent utilities to obtain power generated from their 'ownplants which are located 
beyond their services areas. Dempler, Tr. 8807; Bingham, Tr. 8232·33 . 

. ,31Thls assumes ,that capacity is available on the lines of. the member company being 
asked to provide the transmission service. In point of fact, CAPCO companies have engaged 
in this type of wheeling for one another. Masters, OJ 567, p. 44, 45; Schaffer, Tr. 8552. 

"CEl's engineering witness, Mr. Bingham, testified to an instance in which the 
nationally famou's 1000 MW "Big Alice" generating unit of Con Ed went off line and the 
effect was felt for sizable distances. Mr. Bingham recalled an immediate 200 MW change in 
flow on one of the CEI lines with which it was interconnected with other systems. Tr. 
8262-63. ' 
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load detracts from Applicants argument that engineering and safety reasons 
preclude operating a closed switch interconnection with small generating entities 
in the cccr. Bingham, Tr. 8261·65. 

14. There is no evidence that since at least as early as 1965 any Applicant 
company: 

a) has engaged in any program of staggered construction with any competi· 
tive electric entity within its service area; 

b) has engaged in any form of third party wheeling to provide power to any 
electric entity within its service area. 

c) has engaged in any sale or purchase of economy energy with any electric 
entity within its service area. 

15. At the time of formation of CAPCO, the advantages of coordinated 
development and coordinated operation were known to and anticipated as bene
fits of association by the CAPCO member companies. Further, the existence of 
competitive systems within the CCCT also was known during CAPCO's forma
tive period. The difficulties of operating in isolation and the reduction in com
petitive, potential also were understood by Applicants. White, OJ 572, p. 168.39 

16. For virtually all non·CAPCO systems in the cccr area which wish ,to 
acquire bulk power and energy from non·CAPCO sources that would compete 
with supplies from CAPCO systems, cooperation of one or more Applicants is a 
prerequisite to such competition. Hughes NRC 207, p. 39-40. 

17. In practice, coordination does not rule out a useful role for competition. 
Power systems can and do choose between different alternatives in putting 
together the overall power supply package on which they rely. For a large area, 
there are often many ways of developing an efficient overall bulk power supply 
plan or pattern of development. The existence of a diversity of approaches and 
the freedom to shop for options provide a degree of competitive stimulus to 
search for new and better power supply alternatives. Hughes NRC 207, p. 40.40 

18. There has been a substantial contrast and discrepancy between the bulk 
power services and pooling arrangements Applicants have been willing to make 
available to one another either as a result of the CAPCO agreement or as a result 
of prior understandings and agreements between individual Applicant companies 
and what' they have been willing to make available to other electric entities 
within the CCCT. 

19. The dominant ~ompanies within the CCCT are the five CAPCO com· 
panies and each is dominant within its own service area. These companies have 
been willing to deal with each other in a more favorable basis than they have 

39 Q: In terms of being able to serve new loads coming in quickly. would it be fair to say 
that an isolated system is at a disadvantage, particularly if it is a small isolated system? 
A: Sure. , 

Schwalbert OJ 577. p. 19. 
4 OSee also fd at 41. 
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with competitive electric entities within the CCCT and/or their respective service 
areas. 

RELEVANT MARKETS 

20. Matter in Controversy No.3 set by the Board in Prehearing Conference 
Order No.2 of July 25, 1974, asked whether, a relevant product market for 
purposes of analyzing a cognizable antitrust situation might consist of (1) 
regional power exchange transactions within power pooling arrangements involv
ing exchanges and/or sales of electric power for resale; (2) bulk power trans
actions involving individual contracts for sale for resale of firm electric power or 
for emergency, deficiency or other types of wholesale power; (3) retail power 
transactions involving sales of electricity to ultimate consumers. Matter in Con
troversy No. 1 inquired as' to whether the Combined CAPCO Company Ter
ritories (CCCT) constituted an appropriate geographic market within which to 
analyze a cognizable antitrust situation, and Matter in Controversy No. 2 in
quired with respect to the presence and bounaaries of any relevant geographic 
submarkets. 

In their post hearing proposed Findings of Fact and Conclusions of Law, 
each of the opposition parties41 has urged upon us the establishment of relevant 
geographic markets consistent with those postulated in Matter in Controversy 
No. I-the CCCT-and submarkets under Matter in Controversy No.2 consisting 
of 'the individual service territories of each Applicant. Applicants contend that 
for purposes of analyzing allegations relating to monopolization and violations 
of Section 2 of the Sherman Act, the record is insufficient to determme the 
geographic boundaries of any wholesale or bulk power supply market. App. ff 
31.11.' 

With respect to Matter in Controversy No.3, Justice and the City requested 
a finding that regional power exchanges constitute the relevant product market 
as does the retail distribution market while the Staff suggests that an appropriate 
product market of bulk power services be utilized. Applicants contend that there 
are no relevant retail markets in this proceeding, App. ff 31.02, and that there is 
but a single bulk power or wholesale market relevant to this proceeding which is 
composed of two distinct submarkets: (1) short-term support power consisting 
of emergency power, maintenance power, economy power, etc., and (2) long
term dependable capacity consisting of dependable or firm capacity, staggered 
construction, etc. App. ff 31.1 O. 

All parties have cited a relevant product market as one which may be 
dermed in'terms of "commodities reasonably interchangeable by consumers for 

41 Justice ff 4.04-07; City ff 41.0; Staff ff 1.001-12. 
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the same purposes which make up that part of the trade or commercial 
monopolization of which may be relevant." United States v. duPont, 351 U.S. 
377 (1956). Market definitions must "correspond to commercial realities," 
Brown Shoe Co. v. United States, 370 U.S. 294, 336, 337 (1962), and the 
analysis of market composition must be "pragmatic" and factual rather than 
"formal" or legalistic. fd at 336. . 

The area of effective competition in the known line of commerce must be 
charted by careful selection of the market area in which the seller operates, 
and which the purchaser can practicably turn for supplies. 

United States v. Philadelphia National Bank, 374 U.S. 321, 359 (1963). As 
Applicants point out, functional interchangeability does not require complete 
identity of use, United States v. Chas. Pfizer & Co., 246 F. Supp. 464~ 469 
(E.D.N.Y. 1965) -and there is "no barrier to combining in a single ~arket a 
number of different products or services when that combination reflects 
rea~ty." United States v. Grinnell Corp., 384 U.S. 563, 570-71 (1966).42 

Al~hough no opposition party has urged verbatim acceptance of the markets 
postulated in Matters in Controversy No.3, their proposed defmitions either 
encompass substantial portions of the markets propounded therein or suggest 
defmitions without appreciable' substantive differences. Applicants alone among 
the parties reject the substance of the defmitions although even their proposed 
"bulk power m~ket" approach in many respects 'adopts concepts set forth 
under Matter in Controversy No. 3(a)(regional power exchange transactions) and 
3(b){bulk power transactions).43 With respect to the bulk power'or wholesale 
power market which includes elements of both the regional p'ower exchange 
transactions market and bulk power transactions market, Applicants' proposed 
market definition appears to turn on the duration of the 'contemplated sales. 
They ask us to consider as separate submarkets short-term and long-term power 
supply contracts and services~ , 

Product Markets ' 

21. The Board concludes that 'relevant product markets for purposes of this ' 
proceeding exist with respect to' bulk power services, regional power exchange 
transactions and retail power transactions. Regional power exchange transactions 
are essentially the equivalent of the' regional power exchange market as' described , ' , 

42 The proposed findings and conclusions of ail parties indicate a common recognition as 
to what cases set forth appropriate standards for considering the establishment of relevant 
markets. The parties' differences arise over whether thos'e standards have been met. ' 

43 Applicants at least consider the possibility that retail power markets exist but 
concentrate on arguing that for reasons of regulatory law and economic reality as well as a 
lack of nexus, such markets should not be rec.ognized. 
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in the testimony of Dr. Wein, an expert sponsored by Justice whose testimony 
on relevant markets was adopted by Cleveland. Similarly; retail power trans· 
actions are essentially the same as the retail distribution of firm power market 
described by Dr. Wein.44 

We have chosen to utilize "bulk power services" as an appropriate product 
market rather than'the "bulk power transactions involving individual contracts 
for sale·for·retail of firm electric power or for emergency, deficiency or other 
types of wholesale power" as originally set forth in Matter in Controversy 
3(b ).45 In reaching this 'conclusion, we have focused upon the prefiled written 
testimony of the Staff expert economic witness, Dr. Hughes, (NRC 207) whose 
analysis we fmd to be persuasive,46 cogent in presentation and consistent with 
the market concepts developed by witnesses (including many of Applicants wit· 
nesses47) during the hearing. ' 

UThe Board considers Dr. Wein's proposed market defmitions to have been enumerated 
rationally and in accordance with applicable legal guidelines. Our analysis of the situation 
inconsistent and our fmdings would not be different had we adopted without change the 
defmitions suggested by Justice. 

45 No party may claim surprise at the Board's consideration of a ''bulk power services 
market" rather'than a ''bulk power transaction market" since the bulk power services 
market described by Staff expert witness Hughes was set forth in prefiled expert testimony. 
All parties were aware more than 7 weeks prior to the commencement of the hearing 
exactly what the relevant product market contentions of the Staff would be as well as the 
rationale behind these contentions. As the direct and cross-examination of Dr. Hughes 
cOnfllms, the scope and rationale of his testimony was well understood. 

, 46 Dr. Hughes was examined during a four-day period with respect to this direct written 
testimony. Our conclusion that bulk power services is an appropriate defined market was 
reinforced by his testimony taken as a whole. , . 

4' In App. 121, the prepared testimony of Wilbur Slemmer, p. S, this witness sua sponte 
discussed the concept of optimizing "bulk power supply." His testimony queried whether 
options such as interconnections and pooling arrangements can have a direct and immediate 
effect on costs and benefits. He then discussed various transactions which should be in
cluded for the proper coordination of ''bulk power supply." Included are "emergency 
support, economy interchange, coordinated maintenance schedule, coordinated planning 
and various other arrangements such as diversity interchange 'and short·term fum power 
sales as elements affecting a broader group of services which he characterizes as bulk power 
supply. This is consistent with the Board's fmding that a relevant market in these proceed
ings is "bulk power services." 

Mr. Slemmer's testimony further supports the Board's previous fmding that it is not 
essential that each element or option in the bundle of services which make up a bulk power 
service be available simultaneously. He states that pool arrangements involve a number of 
different types of transactions and that: 

.•• all of these transactions should be considered as part of an overall package. It is 
misleading to consider the operation of a pool arrangement on the basis of only one of 
the many transactions. 

App. 12, p. 16. Moreover, pools vary considerably in the types of transactions which are 
provided and the utilization of the transactions by members of the pool. ld. 
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We agree with the Staff contention that bulk power services consist of 
various intermediate outputs, not all of which have some impact on the effec
tiveness of delivered bulk power services. Indeed, it is the assimilation of various 
competitive alternatives that lends credence to the selection of various combina
tions of power transactions components into one product market. NRC 207, p. 
19.48 The grouping together of discrete but related services into one comprehen
sive market comports with the recent holding of the Supreme Court that: 

In short, the cluster of products and services termed commercial banking 
has economic significance well beyond the various products and services 
involved.49 

The proper mix of the various elements (or inputs as described in the language 
of ' Dr. Hughes) will have a vital effect upon the form and cost of bulk power 
services offered. At the same time, it is not necessary for a competitor in that 
market to utilize each input possibility. Rather, it is important that competititors 
within that market have available a panoply of options in order to design bulk 
power services responsive to the needs and budgets of their customers and poten
tial customers. 

22. With respect to regional power exchange transactions, there is ample 
evidence that these large scale transactions play an important role in terms of 
bulk power supply within a given service area and in terms of the price of power 
for customers of that area. Regional power exchanges play an essential role in 
providing reliability to subregional systems and may affect cost and prices of 
other services since the regional exchanges effect reserve carrying requirements 
and costs of system operation.s 0 We therefore find that there is a relevant 
product market consisting of regional power exchanges, but for purposes of our 
analysis of situations inconsistent, their market is deemed less important than 
the bulk power service market. Conclusions reached with respect to that market 
are in no sense inconsistent with our recognition of the regional power exchange 
market. 

23. The Board concludes that retail power transactions also constitute a 
relevant product market. Here, the product or service is discrete and easily 
identified. It is a product'market in which there are no competitive alterna-

4·0ur conclusion that bulk power services constitute a relevant product market for 
purposes of these proceedings is consistent with that of the licensing board in Midland in 
which the board defmed the market as that of "coordination services." Conwmers Power 
Co. (Midland Plant, Units 1 and 2), 2 NRC 29, 45 (July 18, 1975). 

,49 United States v. Phillipsburg National Bank, 399 U.S. 350, 361 (1970). 
so Regional power transactions have the ability to permit utilities to obtain economy or 

low cost energy in preference to operating their own generating facilities during peaking 
periods. 
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ti~es.5 1 Moreover, the market is peculiarly susceptible to identification and 
accurate measurement. Service will be supplied to a large but fIXed number of 
customers, each of whose consumption may be measured accurately. 

Carefully analyzed, Applicants' attack on the establishment of a retail 
power transaction market will be seen as a contention that retail sales cannot 
meet the standards necessary to defme either a relevant geographic or product 
market. Applicants further argue that we should hesitate to hold that there is a 
retail power transaction market because even if such a market exists, there 
would be a lack of nexus between activities under the license and anticompeti. 
tive acts on the part of Applicants designed to affect the retail market. Although 
we discuss nexus in more detail in fmdings 215 through 221, infra, we need not 
pause for long to dispose of the nexus contention as it is directed to the relevant 
market issue. There are several instances of record in which power to be 
generated at the Davis·Besse and Perry sites itself is the subject of attempted 
retail restraints. For example, Joseph Pandy, Director of Utilities of Painesville, 
Ohio, indicated that CEI has attempted to require Painesville to relinquish the 
right to serve retail customers in Perry Township-the very site of the Perry 
plant. According to Mr. Pandy, the grant of an unconditioned license at Perry 
could result in a situation where power from those units is marketed only 
through' CEI which situation will arise not through any superior efficiency on 
behalf of CEI but because of activities in which it engaged for the pUIP,ose of 
forcing Painesville out of the Perry retail market. Pandy, Tr. 3134·35. 

Another example of a direct relationship between the generation of the 
nuclear power at issue and retail sales is found in the testimony of William 
Lyren, the City Engineer of the City of Wadsworth, Ohio, a community of 
14,500 people with a service area covering a population of 18,500. According to 
Mr. Lyren, Ohio Edison has refused to make available base load power including 
power from Davis·Besse and Perry, if that power is to be resold by the City of 
Wadsworth or other members of an association of municipalities known as 
WCOE (Wholesale Customers of Ohio Edison) to present industrial customers of 
Ohio Edison. The effect of this prohibition by Ohio Edison would be to 
eliminate or restrain competition in the retail marke't by municipalities which 
otherwise are permitted under the Ohio statutory scheme to compete for 
industrial customers on the basis of cost or superior service. This restriction 
relates directly to Applicants' activities under the license. Lyren, Tr. 2014, 
2030·31,2338. 

5 lit may be argued that there is a degree of competition between gas and electric for 
heating, cooking and a few other purposes. Nonetheless, customers rely on gas for partial 
fullillment of energy needs but must also purchase electricity to supply the remainder of 
their energy needs. Accordingly, retail electric power transactions remain in the unusual 
category of services for which there is no effective SUbstitute. 
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In concluding that retail power transactions constitute a relevant product 
market for purposes of this proceeding, we have not focused upon individual 
sales to specific ·customers except in special instances where the particular sale 
was illustrative of a policy or reflected some special importance. We have not 
considered it to be within the mandate of this Commission pursuant to Section 
l05(c) to act as the arbitor of individual retail customer disputes nor to attempt 
to resolve all charges of unfair competition in the retail market. Thus, we im· 
posed some restrictions on the' introduction of evidence relating to capture and 
recapture of retail customers in the City of Cleveland. The parties were informed 
that the Board was not concerned with individual incidents, but we did accept 
evidence relating to plans to dominate the retail market or to eliminate competi
tion in that market generally. CEI's long range planning forecasts setting targets 
for the capture of competitor's customers were received as evidence of the 
company's policy with resp~ct to retail power transaction market.52 

GEOGRAPHIC MARKETS 

, " 

24. We find that the relevant geographic market for purposes of these pro~ 
ceedings' is the CCCT. All parties including Applicants recognize the CCCT to be 
a cohesive area within which to operate a regional power pool and intercon: 
nection network which 'functions on the single-system concept.5 3 Williams Tr. 
10,353-56.54 Applicants argue that the ref;ional power exchange market should 
take into acco'unt areas where Applicants and their neighboring' systems can seek 
alternative sources of bulk power supply services. App. ff 31.10. Thus, Appli-

s ~We emphasized to the parties at the time of receipt of this evidence that we did not 
condemn fair and open competition between CEI and the City of Cleveland. The mere fact 
that CEI hoped to induce customers of the City to become CEI customers for reason of 
better service or' lower price seems to us not to involve the creation or maintenance of a 
situation inconsistent with the antitrust laws. After all, the objective of those laws is to 
foster competition. Our concentration has been on instances in which this competition is 
conducted unfairly or in furtherance of an attempt .to,monopolize retail power transactions. 
See DJ 188. 

S 3 Although we have made a determination that the cccr constitutes an appropriate 
and relevant geographic market, we did not rest upon that fhiding but kept before us 
throughout the Hearing the possibility 'of competitive alternatives feasibly available to Ap
plicants' competitors. The evidence demonstrated conclusively that feasible alternatives are 
not present and that when Applicants' competitors attempted to achieve coordination with 
non-Applicant companies, Applicants frustrated such attempts. 

S4Mr. Williams testified both in terms of proximity of prospective pool members and the 
need for interconnection which will appear repeatedly in our discussion of individual Ap-
plicant activities. " 

The obvious thing, of course, is t6 deal with companies close by. If you are going to have 
, coordinated operation, you need to have interconnections so that you can bring power' 
in and out of the system.' . . . 
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cants' expert Dr. Pace contends that a regional power exchange market is an 
artificial fonnulation. App. 190, Pace p. 30·31, 14-26, 1-9. Because individual 
entities within the CCCT area may turn to suppliers outside of that area such as 
Ohio Power (Ohio), the PJM pool (Pennsylvania, New Jersey, Maryland), Con
sumers Power (Michigan), Applicants argue and Dr. Pace concludes that it is 
impossible to identify a separate regional geographic market. However, according 
to Dr .. Pace, a particular system's alternatives are limited geographically by the 
distance such a system could reach without incurring transmission costs so great 
as to eliminate the alternative sources from practical consideration. App. 190, p. 
35. 
. We have no difficulty in. the proposition that a regional power exchange 
market larger than the CCCT may exist in which utilities within the CCCT are 
participants. The presence of a larger regional market, however, does not pre
clude recognition of a market consisting of the CCCT, which is relevant for 
purposes of this proceeding. The "one-system" concept suggests that the CAPCO 
pool or its present members may be regarded by adjacent buyers and sellers as a 
separate regional market. As to Dr. Pace's observation that alternatives are 
limited only by the cost of transmiSsion, there is ample evidence that smaller 
entities within the CCCT already are affected by an inability to obtain transmis
sion fr~m alternate sources. See fmding 9, supra. The City of Cleveland, for 
example, contends that the alternative of obtaining PASNY power is nullified by 
the cost of constructing high voltage transmission lines to a pickup beyond the 
territory of CEI at which another utility, PENELEC, is willing to deliver power. 
likewise, the City of Napoleon was limited in its option to utilize Buckeye 
Power because it was dependent upon the transmission facilities of TECO., 

25. We also fmd, that the individual service territories of each Applicant 
constituted a relevant geographic market. The same considerations of denial of 
alternate sources of bulk power servi~es which we observe within the CCCT as a 
whole apply to the acts of individual Applicants within their service territories 
and they have the same effect of requiring competitive entities to operate in 
isolation. 

INDIVIDUAL APPLICANT ACTIVITIES 

Having-described the CAPCO setting, and defmed the relevant markets for 
purposes of this proceeding, we now turn to an analysis of the acts and practices 
of each of the Applicants which are alleged to result in the creation or main-
tenance of the situation iriconsistent within those markets. ' 

The Cleveland Electric Illuminating Company 

, 26. Within CEl's 1,700 square mile service area there are only two municipal 
electric systems, Cleveland and Painesville. Both municipal systems distribute 
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electric power to retail customers and both also own generation facilities, App. 
111;OJ 587,p. 64. 

Prior to 1965, CEI acquired a number of municipal ele~tric systems, 
Rudolph, OJ 558, p. 31. Such acquisitions were the result, in part, of CEl's 
seeking "economies of central station generation," Besse, OJ 559, p. 64. 

27. Over the years it has been a CEI company objective to acquire Cleve· 
land, OJ 509; 01 510; OJ 558,p. 31;01 560,p.ll;OJ 329;01 331;NRC 143. 
This corporate desire is further evidenced by the repeated detailed studies made 
by CEI. concerning Cleveland's acquisition, OJ 354; 01 355; 01 560, p. 10; C 74, 
p. 25; C 134; C 135.55 

28. The acquisition of the Painesville municipal system was also a CEI 
company objective, 01 361; OJ 363; OJ 364;OJ 371;01 509;OJ 510;01 600; 
C 73; NRC 143. 

29. In the City of Cleveland, Cleveland Municipal Electric System (MELP) 
serves approximately 20% of the electric customers. The remaining electric cus· 
tomers are serviced by CEI, Tr. 2783. 

30. Historically, CEI and MELP have competed on a door·to-door basis in a 
sizeable portion of the city, NRC 70, for residential and industrial customers, Tr. 
2783. See also OJ 340; DJ 341; OJ 346; OJ 558, pp. 58·59; pp. 120·122; DJ 
560, p: 14; OJ 563, pp. 36·37; 01 604; OJ 605 ;Cl1; C12, C13; C14; C19; C 90; 
C 160. 

31. Rates and quality of service were and are the principal elements of 
competition between these utilities, with Cleveland traditionally offering lower 
rates and CEI greater reliability, OJ 558, pp. 121-124; 01 559, pp. 57·60; 01 
565,pp. 21'·23;01 566,p. 62. 

32. To counter MELP's advantage of lower rates CEI provided promotional 
considerations such as free internal wiring or fiee upgrading of electric facilities 
in areas where it is in competition with MELP while not giving such allowances 
in areas where there is no competition, OJ 558, pp. 16·17; Tr. 10,323·10,325. 
Such practice is a form of cutthroat competition, Wein, Tr. 6622·6623. 

33. CEl's competitive edge of greater reliability stemmed from the benefits 
of coordinated operation and development made available through CEl's parallel 
interconnections with other utilities and through participation in CAPCO, OJ . 

5 5 Since the close of the record in this proceeding CEl has made a proposal to Cleveland 
for acquisition of the municipal system which the City Administration has accepted and 
forwarded to the City Council for consideration. Upon learning of this development the 
Board issued an Order on September 20, 1976, directing the parties to indicate how, if at 
all, their proposed findings would be affected by the acquisition, if consummated. Each 
party responded and indicated that no change in proposed findings would be made. Accord· 
ingly, we have not reopened the hearing to receive any evidence on the effect of the 
proposed acquisition. The Board is of the opinion that consummation of the acquisition 
would not alter in any material fashion its fmdings nor would it eliminate the need for 
relief. 
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329; OJ 352; Rudolph, 558, pp. 124·127, pp. 150.151; C 11; C 12; C 13; C 14: 
C 154; C 155; C 156; Tr. 10,351; Tr. 10,369·10,370. In competing with MELP 
for retail customers CEI has stressed the factor of reliability and economies from 
interconnections and CAPCO participation in nuclear units made possible 
through its membership in CAPCO. Wyman, OJ 566, pp. 151·152; C 154; C 155; 
C 158; C 13; C 14; C 15. 

Refusal to Interconnect Except Upon Unfair Terms 

, 34. MELP having its service area completely surrounded by CEI is elec· 
trically isolated from utilities other than CEI, Tr. 2726·2727. Access to power 
supply sources outside its own system is possible only over CEl's transmission 
system. Similarly disposition of any excess capacity is possible only through the 
use of CEl's transmission system. See Staff ff 1.094. 

35. CEI was aware that a parallel interconnection between CEI and MELP 
would improve the reliability of the MELP system and make it more competi·, 
tive. Rudolph, OJ 558, p. 177; Lindseth, OJ 568, p. 62; Gould, OJ 569, p. 24. 
CEI also knew that MELP could not feasibly interconnect with any other utility, 
OJ 295. 

36. Earlier, in the 1960's CEI did offer to interconnect with MELP but only 
on the condition that MELP would fix its rates at the level of rates set by CEI 
and that Cleveland would reduce its charges to the City for street lighting sere 
vice. Lindseth, OJ 568, p. 14; OJ 293; OJ 294; OJ 295; OJ 330.56 Though CEI 
protests as in the words of then President Lindseth, OJ 568, p. 14, that CEI 
acted from a desire to utilize , 

the tax exemption of the Municipal Light Plant for the benefit of all the 
taxpayers of the City of Cleveland instead of those who were the customers 
of the Municipal Light Plant, which we proposed could be achieved by the 

. equalization of rates and a corresponding reduction of street lighting 
charges, which were against the general fund 

nonetheless, its larger motivation was clear. CEI considered an increase in the 
rates charged by MELP as essential to a successful acquisition of MELP, OJ 599. 

37. CEI also believed that if MELP would fix its rates at CEl's level, this not 
only would eliminate the major reason for customers leaving CEI to take service 
from MELP, OJ 558, pp. 128·130;OJ 560, p. 132; OJ 565, p. 67; OJ 569, p. 97; 
CliO, but also would result in customers SWitching from MELP to CEI, OJ 560, 
p.22. . , 

38. CEI's attempt to fix MELP's rates and street lighting charges in ex· 

S6Such conditional offers to interconnect were made on a number of occasions, 
beginning in 1962. See OJ 293-299; OJ 341; OJ 560, p. 24, pp. 233-234; OJ 568, pp. 13·15; 
OJ 621;C6;C 7l;C 96;C 99;C 100;C 111. 
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change for interconnection constitutes a per se violation of the antitrust laws. 
CEl's 'assertion (with which we do not agree) that it acted only from a desire to 
benefit the public is immaterial to our finding. See our discussion on Legal 
Standards, p.147, infra. 

39. These conditional offers to interconnect, had they been accepted by 
Cleveland, would have worked to forestall expansions of MELP's generating 
plant. In 1962, Cleveland proposed to construct a 75 mw boiler and an 85 mw 
steam turbine generating unit. In 1968, Cleveland proposed to install three dual· 
fired turbine generating units. On each occasion CEI offered to interconnect and 
sell firm 'power to Cleveland to obviate the need for expansion. OJ 293; OJ 295; 
OJ 297; Tr. 10,659; Tr. 10,863. CEI's attempt to forestall MELP's expansion is a 
form of destructive competition for had the plan been effected, CEI would have 
preempted Cleveland's opportunities to increase its productive capacity to 
supply fmal markets:s-7 OJ sin, pp. 32·34. 

40. In 1963, CEI also acted to forestall a proposed interconnection between 
the Cleveland electric system and the municipal electric systems of Painesville 
and Orrville.' Reacting to a public announcement of the proposal, eEl renewed 
its earlier offers to interconnect with Cleveland making both the proposed 
three-city interconnections and expansion of the municipal system unnecessary: 
OJ 295. This' offer, made to forestall construction of competing transmission 
lines by Cleveland, Tr. 10,864; DJ 568, pp. 58-60; C 94, was anticompetitive in 
purpose and intent. OJ 587, pp. 32-34. 

41. Though Cleveland had "long desired an interconnection between 
(MELP) and CEI," it could not accept CEl's interconnection offers "with this 
coercive limitation" (rate equalization) but remained interested "in an intercon
nection of the two systems in the interest of public welfare and the mutual 
benefit of the two systems" and was ''willing to consider an interconnection on 
a business basis without linfair strings attached," DJ 297.58 

Despite Cleveland's announced desire to interconnect ''without unfair 
strings attached,"s 9 CEI did not modify its policy of requiring rate-flXing as a 
precondition to interconnection. OJ 330; OJ 568, p. 61. 

, .42. In 1969, by letter dated August 14; Cleveland requested that CEI 
, . , 

S 'With this finding CEI might argue that it has been placed in the proverbial position of 
"being damned if it does and damned if it doesn't." Certainly not every offer to inter
connect can be said to be anticompetitive, but here we do not have a benign situation. CEl's 
offer to interconnect was motivated by a desire to forestall construction of greater genera
ting capacity by the City. The record is replete with references to CEI's avowed policy to 
eliminate MELP as a competitor. The offer here constituted a means toward that end. 

S IT his February 17, 1965, letter of Mayor Locher to Mr. Besse, President of CEI, also 
pointed out that rate eqUalization was unrelated to interconnection and could be ef
fectuated, as CEI was aware, by councilmanic and Board of Control action., 

"See C 49, p. 7; C SO, p. 5, for further evidence of CEl's awareness that Qeveland 
desired an interconnection with eEl. 
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furnish,MELP with a minimum of 30,000 kw standby power starting March 1, 
1970, through July 1, 1970. DJ 333. MELP needed the standby,power to shut 
down one of its generators to install pollution control equipment, DJ 331; DJ 
561, p. 25. This formal request was preceded by discussions between representa
tives of the two utilities. From these discussions CEI· knew that Cleveland 
wanted a permanent, synchronous interconnection in order to achieve the full 
benefits of coordinated operation and development. DJ 331; C 127; DJ 561, p. 
27. CEI also knew that an offer which was inadequate to solve MELP's problem 
might force Cleveland "to pursue some other approach which likely would be 
most distasteful" to CEI, DJ 334. What CEI was concerned about ,was that" FPC 
might step in and order an interconnection, DJ 560, p. 137. Studies concerning 
the ramifications of interconnecting were made and the fmdings were sum
marized in an in·house memorandum dated June 17,1969, DJ 331. 

CEI understood that a strong permanent interconnection would give MELP 
the system reliability it sorely needed. CEI also learned that with a proper 
standby charge60 attached to the backup capacity, MELP would not get any 
fmancial relief, but rather would incur higher expenses. This would increase the 
pressure on Cleveland to obtain rate relief and improve CEl's relative rate com
petitive picture. However, should the FPC impose a mutual standby, pay-only
when used interconnection, or should CEI settle for less than a proper standby 
charge, MELP would enjoy system reliability and also realize substantial reduc
tions in operating expenses. This would deprive CEI of both of the necessary 
factors (fmancial and' reliability) in 'Order·to purchase,the Cleveland system,DJ 
331, p.4. 

These facts left CEI with three possible courses of action: 
1. Avoid an interconnection and run the risk of FPC dictated intercon

nection hoping that the fmancial and service problems will eliminate MELP as a 
competitive threat; .1 

2. Take the initiative in establishing an interconnection with proper standby 
charges, to give Cleveland reliability but increase the financial pressure on them; 
and, 

3. Make an all out effod to purchase the Cleveland system while reliability 
.and financial pressure are present, DJ 331, p. 4. 

J' 

~ ,. . 
. 6

0 The term "proper standby charge" as used is innovative and unique. eEl wanted to 
sell only emergency power but at greater than traditionally industry prices. The June 17, 
1969, memo from Lashing to Howley (DJ 331, p. 3) cautions 'The charge for emergency 
standby service is a most vital point and one that may be difficult to obtain. Although such 
a capacity, reservation charge is quite common between private utilities' for short·term 
reservations, it is not common for emergency service. The typical emergency provision is for 
mutual support and there.is generally no charge except for out-of-pocket costs plus 10%. 
This, of course, is based on the premise that there is, in fact, something approaching mutual 
standby." 
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The bottom line of these fmdings was the observation that CEI would 
assume an indefensible position61 if it refused to cooperate with Cleveland, DJ 
331,p.4. ' 

43.CEI offered Cleveland an 11 kv load transfer arrangement which was 
temporary help without parallel operation. DJ 331, May 29, 1969, memo; C 82. 

No action was taken until the holiday season of December 1969; when 
Cleveland experienced a major generating outage. Hauser Tr. 10,539.62 

In January of 1970, CEI and Cleveland agreed to participate in a three.phase 
plan in which the first two phases related to a load transfer service and the third 
phase would provide a permanent parallel63 tie in, NRC 195; App.198.64 

44. However, it was CEI's private intention'to avoid a permanent parallel 
interconnection, C 82; DJ 334.65 CEI studies showed that this could be ac
complished if a 69 kv overhead tie limited to 40 mva was proposed. It was 
thought that this number was low enough so that parallel operation would not 
be feasible when MELP's 80 mva unit was online., Agreeing in principle on a 69 
kv interconnection would place CEI in a position of being hard put to avoid 
future demands to increase capacity. CEI beleived that this risk would be 
minimized if the capacity was limited to 40 mva.The greater risk to CEI was in 
proposing a solution which could be proven inadequate with relative ease, DJ 
334, December 29,1969, memo. 

45. CEI delayed in reaching a mutual agreement on an intertie. In July of 
1970 Cleveland requested a meeting, reminding CEI that a preliminary report on 
the tic was due by September 1, 1970, and that construction of the tie would 
take eighteen months. On the advice of CEI's legal officer, Mr. Hauser, the 
meeting was not scheduled, DJ 337. 

Some'nine months later, upon being hired as Cleveland's Commissioner of 
Ught and Power, Mr. Hinchee requested a meeting with CEl's engineers to 
determine what progress had been made concerning the synchronous intercon
nection. At the meeting he was advised that "no real engineering investigation" 

6 1 In the case of FPC intervention. 
62 ''Then toward the fall of 1968 (sic), really not much happened until the holidays in 

1969, Christmas, New Year's time, the municipal system had a serious system outage and 
then these plans that were developed for the period in which precipitators and other air 
pollution control equipment was to be installed were dusted off to provide in the shortest 
possible time, some assistance to the customers of the municipal light plant." 

6 3 Phase III clearly contemplated a parallel interconnection, DJ 336. 
64 ''The City understands further that ••• CEI has pledged its good faith and has 

committed itself to effect such a permanent tie-in between our respective facilities." 
""From our standpoint, the important factors are limited capacity (preclude parallel 

operation) and if possible a temporary tie." And again "a permanent underground tie (to be 
avoided like the plague) ••• " . ' 
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was undertaken and was supplied with some vague sketches, then 'just drawn, as 
, to what might possibly be done, Tr. 2567. As a result, Cleveland rued a com· ' 

plaint with the FPC requesting that an interconnection be ordered, App'. 18; Tr. 
2568-2569. CEI countered by ruing a notice of termination of the'load transfer 
service, App. 18. . 

46. On July 8, 1971, CEI agreed to begin a study of a permanent 
synchronous interconnection,' OJ 6: With the permanent, synchronous intertie 
now being inevitable, CEI sought to maximize Cleveland's economic burden, 
Rudolph; OJ 558, p. 93; C 138. A CEI brainstorming session concluded that a 
two.step approach would accomplish this, i.e., . first install a 69 kv, 40 mva, 
temporary tie,66 followed by a 138 kv permanent intercOIinection,C '138. When 
Cleveland experienced an outage in February of 1972, CEI proposed'the 69 kv 
nonsynchronous connection to the FPC, Tr. 10,566; Tr. 10,865. On March 8, 
1972, the FPC ordered the 69 kv temporary interconnection to be followed by a 
138 kv synchronous interconnection. : 

47. Originally, the 11 kv load transfer arrangement was set up to supply 
Cleveland with maintenance power while MELP installed environmental control 
equipment on its boilers; Tr. 2525-2526; Tr. 2801. After this was accomplished, 
CEI refused to supply MELP anything other than emergency power, Tr. 2801.67 

When Cleveland needed power from CEI, the load transfer was operated in such 
a way as to cause an outage on MELP's system. Titas,- Oi:564, pp. 90-93; 
Mayben~ C 161,- p.' 10; C 82; App. 134; App. 159; Tr. 10,649!10,651; Tr: 2626; 
Tr. 2665; Tr. 2761-2763. From an operational viewpoint no outage need have 
occurred. See Firestone, OJ 575, p. 54. The load transfer points (five in number) 
were electrical connections With substation feeders that could be switched either 
to . Cleveland's system or the CEI system, but could not be served by both 
systems, Tr. 2523-2524. CEI imposed severe operating problems, unnecessary 
restrictions and administrative delays on MELP before it could utilize the 
transfer sYstem, Tr. 2526-2761. Whenever MELP realized the need for 
emergency power and the necessary activation of a load transfer point, MELP 
was required to contact CEI and obtain the necessary clearance. CEI personnel 
in tum would have to obtain clearances from higher ups within the organization 
before entering the field. After all clearances were secured, a single crew would 
be dispatched (instead of two crews to coordinate the dual Switching operation) 
to the designated substation to switch over the system manually. Tr. 2561; Tr. 
2566; Tr. 2760-2761. As a result of this procedure delays of various lengths were 

, ' ' 

, : 

66 Such an interconnection was recommended by' Mr. Bingham in the December 29, 
1969, memo, OJ 334 supra . 

• 6? Applicants' assertion that Oeveland could have used this service to enable it to correct 
its operating deficiencies and generating problems, App. ff 34.34 is not correct. ' 
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frequent.68 The resultant loss of power proved damaging t~ MELP's relationship 
with its customers, Tr. 2526; Tr. 2566. CEI was aware that MELP outages 
resulted in the conversion of customers from Cleveland to CEI, OJ. 344-350; OJ 
352; DJ 559, p. 60; OJ 560, pp. 132-133; DJ 563, pp. 36-37; DJ 566, p. 62;DJ 
569, pp. 24,94-95; C 11-12; C 14-15; C 19; C 159, p. 59, and solicited the 
affected MELP's customers after these outages, OJ 352; Tr. 2691-2695. , 

CEl's load transfer procedures, were, arbitrary, cumbersome and not in 
keeping with modem prudent engineering practices, Tr. 2565. The administra
tive delays were not necessitated by .the actual operation of the system and a 
more efficient way to .operate the load transfer system was available, Tr. 2565. 
The switching operation could have been accomplished with only a three to five 
second service interruption without jeopardy to either system, Tr. 2565. 

48. On occasions when CEI lacked sufficient generation69 to, supply 
Cleveland, Tr. 10,698; App. 134, it did not attempt to reach any other bulk 
power supplies nor did it offer to transport power to Cleveland from some other 
source with which it was interconnected, Tr. 10,703-10,704 . 

. 49. A further onerous feature of CEl's operation of the 11 kv load transfer 
was the requirement that a block of load be transferred at one time. Cleveland 
was required to pay for an entire' block of load regardless of the fact that it had 
the capacity to supply a portion of the load needed, Tr. 2763. The evidence does 
not establish whether the requirement was unreasonable. 

50. MELP efforts to improve the load transfer system and make it more 
efficient were rejected by CEI. For example, when MELP,suggeste'd that radio be 
used rather than telephone, to expedite clearances, CEI rejected this time-saving 
proposal without explanation, Tr. 2761-2762; Tr. 2565; Tr. 2567. 

51. Although the 69 kv was constructed to operate synchronously; CEI 
required that it be operated as an additional transfer point; .Lester, OJ 561, pp. 
27-28; C 140; App. 45. The FPC order required only a nonsynchronous tie-in 
but did not prevent synchronous operation, Tr. 2569-2570; App. 19; App. 20. 
After the FPC order,CEI Unilaterally adopted a policy that required all of the 
load transfer points on the 11 kv system to be energized before Cleveland could 
receive any electric service over the 69 kv interconnection, Tr. 2570; Tr . 

. 2803-2804. This requirement reduced MELP's flexibility in operating its generat
ing equipment, Tr. 2803-2804. 

52. Administrative delays by CEI in energizing the 69 kv were worse than 

6 ·CEI required the approval of each load transfe~ by its legal officer, Mr. Hauser.'This 
requirement obviously caused delays, at times as much as two hours, DJ 564, pp. 52-62. It 
was CEl's policy to provide load transfer service to Cleveland only when required by the 
terms of the FPC order, DJ 558, p.1l8. 
. 69 It would seem that not every CEI's declination to supply Cleveland with power was on 
the grounds that it lacked power. At least on one occasion Mr. Hauser requested CEl's 
operating people to come up with justification .for terminating service at a load transfer 
point, C 79. 
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the delays encountered with the 11 kv system. Connection at 69 kv required CEI 
executive clearance and would at times require up to 12 hours notice before CEI 
would take any action on MELP's request, Tr. 2570·2571.MELP's system would 
experience brownouts, blackouts, or voltage reductions while awaiting CEI ap· 
proval of a request for power over the 69 kv tie, Tr. 2669·2670. . 

53: In December of 1972, 'Oeveland experienced a major outage which 
lasted several hours. CEI refused to sell emergency power to MELP over the 69 
kv tie unless it also agreed to a tie·in sale· by executing a contract for the 
purchase for' street lighting service, Tr. 7496·7498; Tr. 10,572·573. .1 

54~ Cleveland was forced to take power over the. 11 kv and 69 kv load 
transfer points on conditions that prevented the municipal system from perform. 
ing necessary maintenance on its generating units. The 11. kv load was not 
energized until Oeveland was utilizing all of its capacity, Tr. 2670; Tr. 10,688. 
The 69 kv load transfer point was not energized until all 11 kv load transfer 
points had been energized, C 145; Tr. 2670. MELP was thus prevented from 
taking units out of service . for maintenance. This lack of maintenance care 
caused a deterioration of the municipal system, which affected its reliability. 
thereby causing it severe competitive injury. C 161, pp. 13·14; Tr. 2666; Tr. 
2692·2693. 

55. There is evidence in the record that some lack of maintenance and delay 
in achieving interconnection was due also to MELP's own ineptness and 
negligence, App. ff 34.29; App. ff 34.35; App. 65; App. 66; App. 67; App. 69; 
App. 70; App. 143; App. 144; DJ 315; Hauser, Tr. '10,573·10,587. But we do 
not (nor are we required to) apportion the blame .for the deterioration of the 
city's system. MELP's negligence does not redeem CEI's anticompetitive motiva· 
tion and conduct. 

56. CEI and Cleveland reached an agreement for a permanent interconnec
tion, NRC 204, only after over five years of negotiation under "Phase III". of the 
plan adopted in January of I 970. This agreement requires Cleveland to carry a 
reserve margin of 70 per cent which places an "unusual and unjustifiable 
burden" on Oeveland, NRC 205, pp. 50·52. This agreement also makes it 
possible for CEI to supply emergency power to Oeveland without seeking lower 
cost alternatives through the company's interconnections, Kampmeier, DJ 450, 
pp. 4546. The extremely limited coordination provided for in this agreement 
effectively denies Oeveland the full benefits of coordinated operation and 
development, DJ 450, pp. 4546; NRC 205, pp. 50·57. 

Refusal to Wheel 

57. Because MELP was isolated electrically from utilities other than CEI, Tr. 
2726·2727, and because it was able to obtain only emergency power from CEI, 
Tr. 2797·2798, it was essential in order for it to remain a viable competitor of 
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CEI that Cleveland have power wheeled to it over CEl's transmission system, Tr. 
2621-2622 .. 

58. In 1973, AMP-O obtained a commitment for 22.7 inw of relatively 
inexpensive hydroelectric power from the Power Authority of the State of New 
York (P ASNY) which had been allocated to the State of Ohio. DJ 8; DJ 11; OJ 
393; DJ 396; Tr. 2677; Tr. 46944708. This power was to be made available to 
the City of Cleveland by AMP-O. DJ 8; OJ 11; C 167. PASNY would wheel 
power to the New York State border and AMP-O would arrange wheeling over 
the lines of Pennsylvania Electric Company (PENELEC) and CEI. PENELEC 
agreed to wheel the power for AMP-O, Tr. 2568-2579; Tr. 2679. CEI refused to 
wheel the PASNY power for AMP-O from PENELEC to Cleveland, NRC 70; Tr. 
2579; Tr. 2580, stating: 

As you know, the llluminating Company competes with the Cleveland 
Municipal Electric light Plant on -a customer-to-customer and street-to
street basis in a sizeable portion of the City. This competitive situation is 
clearly unique .. Economic studies indicate an arrangement to transmit 
-PASNY power would provide the municipal system electric energy at a cost 
which would be injurious to the illuminating Company's position.7o 

PASNY power could have been purchased and delivered to Cleveland for 
less than the cost of Cleveland's own generation, OJ 8. CEI also has advised 
Cleveland that it would not consent to third-party wheeling on any terms, OJ 
291. CEI does not dispute that sufficient transmission capacity is available for 
the proposed wheeling of PAS NY power, Tr. 47024703. 

59. Although CEI claims that it modified certain aspects of its antiwheeling 
policy71 after the proceeding herein began, Tr. 10,768, it appears that CEl's 
new wheeling policy retains certain elements of its earlier policy. 

Ouring the -spring of 1975, Cleveland ascertained that seasonal power was 
available for sale by Buckeye Power, Inc., Tr. 47034704. Cleveland also located 
bulk power supplies from the cities of Orrville, Ohio and Richmond, Indiana, Tr. 
46904691. Richmond had available 50 mw of capacity and associated energy 
which it was willing to sell to Cleveland. Ohio Power Company agreed to wheel 
the power through its territory and Indiana and Michigan Power Company 
agreed to wheel the power through its territory if CEI would agree to wheel the 
power, Tr. 47094711; OJ 193. The City of Orrville had power which it was 
willing to sell to Cleveland as soon as it perfected its interconnection with Ohio 
Power Company, Tr. 4712. CEI has not agreed to wheel this power. Tr. 

?OPursuant to an agreement between AMP-O and Allegheny Electric Cooperative, the 
Cooperative will receive AMP-O's PASNY allocation until transmission can be arranged to 
Cleveland, C 166. Allegheny has defended this agreement in the FPC successfully, C 167 • 

. HCEl's position with respect to wheeling PASNY power for Cleveland has never 
changed, Tr. 10,780-10,781. . 
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47074709; Tr. 47134714; Tr. 4924. CEl's announced policy was that it would 
wheel any power for Cleveland "as to which there is no legal or conspiratorial 
impediment which would prevent this company making a like purchase at a like 
price," App. 75. 

60. CEI contends that for the past ten years it has been feasible for Cleve· 
land to construct a transmission facility from its Lake Road Generating Plant to 
anyone of four interconnection points with utilities other than CEI, App. ff 
34.25. This contention is based on the testimony of witness Mr. Caruso, 
Applicants' expert. In the 1960's CEI took the position that it would be 
economically unsound for Cleveland to construct a transmission line to Orrville 
and Painsville, lindseth, DJ 568; pp. 58·60, pp. 155·158; DJ 295. 

Cleveland did study the problem: Its studies showed that Cleveland was 
completely surrounded by high density residential and commercial areas and 
that construction of separate transmission lines from Cleveland was simply not 
feasible, particularly in view of the fact that it would duplicate already existing 
and operating CEI facilities, Tr. 2594·2595. Existing CEI transmission facilities 
have surplus capacity available, DJ 358. 

It would be impractical for Cleveland to construct transmission lines across 
CEI territory because of (1) cost,72 (2) environmental problems, and (3) the 
unlikelihood of obtaining siting approval for what would be duplicating trans· 
mission facilities, NRC 205, pp. 57·58. 

Access to Nuclear Power 

61. Commencing March 1971, Cleveland requested participation in nuclear 
generation available to CEI through its CAPCO membership. For CEl's response 
see Finding 202 infra. For purposes of immediate discussion we note the condi· 
tions CEI attached to its limited offer of access~ This offer, made two and 
one·half years after Cleveland's initial request, "included the following anti· 
competitive provisions: (1) CEI was to have a "right of first refusal" on nuclear 
power which was surplus to Cleveland's immediate needs. DJ 188; DJ 291, pp. 
18·22-(this would have prevented Cleveland from selling this surplus or using it 
to engage in coordinated operation with any other utility, Tr. 7612, Tr. 7618); 
(2) Cleveland could not sell power to retail or wholesale customerS "below 
cost," DJ 188; DJ 291, pp. 18·21, which would give CEI control over 
Cleveland's rates, Tr. 48844885, since CEI would be the one to determine what 
constituted "cost," Tr. 5408; (see Tr. 10,762·10,763); (3) prior to beginning 

" . 

'2Mr. Caruso compared the cost of construction with the high cost of emergency power 
sold to Cleveland by CEI, C 161, p.14;Tr. 771S·7716,ratherthan with thecostofabulk 
power supply available through coordinated operation and development or even the cost of 
wholesale flIIll power. He stated that the factor of greatest uncertainty in his study was the 
cost of right of way, Tr. 10,929·10,930. 
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negotiations over access, Cleveland had to withdraw all fonnal and infonnal 
requests for antitrust review of CEl's conduct, as well as drop its opposition to 
CEl's practices and, policies in all administrative hearings and proceedings, DJ 
188; DJ 291, pp.18-22. These conditions were rejected by Cleveland, DJ 189. In 
spite of repeated proposals between February 1974 and July 1975, DJ 192; 
App •. 63; App. 66; App. 68; App. 71-72; App. 74, nuclear access remained 
conditioned on a "right of first refusal" by.CEI. Even if a "right of first refusal" 
had not been insisted upon,73 Cleveland would not have been able to sell surplus 
nuclear power due to CEl's rejection, App. 97, of Cleveland's proposal, DJ 177; 
NRC 141A, Schedule A; App. 79, that the company "wheel out" power (i.e. 
transmit power from the nuclear units to an entity other than Cleveland). To 
date, no meaningful offer of access has been made by CEI. 

62. These present conditions to nuclear access are an outrageous affront to 
the policies underlying the antitrust laws. On the basis of these attempts to stifle 
competition in the use of power from the plants involved in these proceedings 
we would be delinquent in our 'responsibility were we not to impose license 
conditions. There is no doubt that activities under the license would be directed 
to the maintenance and creation of situations wholly antagonistic to the policies 
of the antitrust laws .. 

. 63. In order to remain or to' become a viable competitor Cleveland must 
have both access to nuclear power and third party wheeling, Tr. 2708-2711; 
NRC 207. The availability to Cleveland of alternate power supply sources would 
permit Cleveland to make more effective use of its oower. \ 

Painesville " , 

64. The. Painesville Municipal Electric System has 38 mw of coal-fired 
generation to serve a peak load of 25 mw. Painesville serves electric customers in 
the City ·of Painesville and in nine other communities around Painesville, Tr. 
3096·3097. The system is electrically isolated, Tr. 3097-3098, and could not 
engage in transactions with other electric entities without the use of CEl's trans-
mission network, Tr. 3099-3100. . 

.. 65 .. Painesville and CEI compete for industrial and residential customers 
outside the Painesville municipal limits, Tr. 3097. . . 

66. Painesville ,has markets and customers for excess capacity, Tr. 3102. 
Those markets include the Cities of Cleveland and Orrville in Ohio and the 
Diamond Shamrock Corporation, Tr. 3101, and all three have expressed interest 
in purchasing power from Painesville, Tr. 3103. Painesville could not build its 
own transmission lines to either sell power to or purchase power from Cleveland 

13 Applicants' proposed license conditions; App. 44, which purport to set forth 
Applicants' offer of nuclear participation to non-CAPCO entities within the cccr, provide 
an unfettered right of resale of surplus nuclear power, App. 44, p. S. 
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or Orrville. In disposing of excess capacity Painesville would require an intercon-
nection with CEI, Tr. 3103-3104. ' , 

Territorial Allocation Proposals '. 

67; As early as 1962, CEI sought to prevent future competition with'Paine
sville by offering Painesville a territorial allocation agreement 'which would have 
eliminated competition and foreclosed the growth of the municipal system by 
alIoting to CEI those areas where' Painesville had the greatest potential load 
growth. Tr. 3623-3624A; NRC 144. The 'offer was renewed by Mr. Howley, 
CEl's General Counsel, in 1964 or 1965. Tr. 3625; 3627-3629. Again in 1974, 
CEI made a proposal for the exchange of customers and territory, NRC 144 : ' 

., .,. 

It is still our thinking that we would build the line up to your property in 
exchange for certain described territory 'and customers. ' ' 

This offer was, as were the previous ones, rejected, by Painesville, Tr. 
3177-3178; Tr; 3193. 

Refusal To Interconnect Except Upon Unfair Terms 
, ; , 

68. Reliability of se~ce is 'a factor in' dompetitio~ be'tween Painesville' and 
CEI. After each outage; Painesville loses customers to CEI, Tr. 3179-3180. Since 
1971, Painesville has experienced one' or two serious outages each year and has 
experienced voltage reductions one or two times each year, Tr. 3099. Lack of an 
interconnection reduces P:rlnesville's reliability,Tr. 3181. As a result of an agree
ment with the Ohio Environmental Protection Agency limiting operation of 
certain of Painesville's generating units, Painesville will have no firm power with
out an interconnection, Tr. 3180. Painesville does not carry generating reserves 
typical of industry practice because the cost would be too great. An interconnec
tion would provide adequate reserves, Tr. 3i81. ' 
;' 69. Beginning in at least July 1971, Painesville requested an interconnection 

from CEI. NRC 134; DJ 365. At that time,CEI was aware of Painesville's need 
for coordinated operation and development, and believed that Painesville would 
press the request for an interconnection 'before ,the FPC. OJ 364; OJ 509; OJ 
510; OJ 600. CEI therefore planned to structure its "negotiations" for an inter
connection to, further the company's 'goal of acquiring the Painesville electric 
system load, OJ 364. Once negotiations began, CEI considered conditioning the 
interconnection on customer trading, territorial allocation, limiting the 
municipal systems' service area, and an agreement not to compete, OJ 371. 

70. CEI offered an interconnection to Painesville on anticompetitive terms 
for, the, specific purpose of eliminating competition. The company proposed that 



it supply an interconnection in consideration for CEI taking over Painesville's 
greatest load growth area, DJ 370; NRC 141, together with Painesville's promise 
not to seek to serve that area in the future, Tr. 3624A; Tr. 3133-3135. In 
addition, CEI explicitly conditioned interconnection on rate equalization, Tr. 
3152-3153. Subsequent to Mr. Howley's insistence on rate equalization, but 
prior to execution of the interconnection agreement, Painesville raised its rates 
to the level ofCEI rates. Tr. 3175; Tr. 3203; NRC 203. ' 

71. CEI misused its dominance and monopoly power to secure an anti· 
competitive and oppressive intt:rconnection agreement with Painesville. This 
contract contained a ''special provision" whereby either party could cancel the 
contract on 90 days' notice on the grounds that the contract was not in the 
party's' "best interests." NRC 203; Tr. 3123-3125. This contract does not 
provide for the parties to' achieve the large benefits that can be gained by sharing 
reserves, nor does i~ prpvide for any of the benefits of coordinated development, 
DJ 450, p. 47. In addition, the 25 mw maximum for maintenance power is a 
"serious burden" on 'Painesville, but only of negligible consequence to CEI. DJ 
450, p. 46; NRC 205, pp. 53-54. Painesville entered the interconnection agree
ment because the City's po~er needs made it "desperate" for an interconnec
tion, Tr. 3124-3125. These unconscionable terms deprive Painesville of most of 
the benefits of coordinated operation and development. , 

72. CEI delayed construction of the interconnection, further depriving 
Painesville of the benefits of coordinated operation and development. A dispute 
arose in Septembe'r'1975, as to' which party would bear certain costs of the 
interconnection, Tr. 3157-3158. All areas in this dispute invoived construction 
to be done by CEI, Tr. 3158. The construction of the interconnection could be 
completed four to six months afterthe dispute is resolved, Tr. 3157. 

Refusal to Wheel 

'73. In June of 1974, CEI refused a general'request by Painesville to wheel 
third party power, NRC 141, thereby preventing its competitor' from obtaining 
access fo the full benefits of coordinated operation and development. The inter· 
connection agreement, NRC 140, provides only that, should' CEI find it 
necessary ,to secure power for Painesville from an outside source, Painesville will 
reimburse CEI 110 per cent for its out-of·pocket costs; CEI alone determines 
this necessity, Tr. 3176·3177. This anti competitive provision effectively prevents 
Painesville from reaching relatively inexpensive sources of power outside the eEl 
system and precludes "wheeling out", and resale of power to customer~ outside 
the Painesville service area, Tr. 3176·3177. " 

Acce~ to Nuclear Power r ••••• 

74. Painesville cannot construct or' fmance a nuclear generating 'unit by 
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itself. It must have the cooperation of CEI if it is to participate in nuclear 
generation, Tr. 3120. Painesville cannot build its own transmission lines to other 
utilities because it is in' a highly urbanized area and the cost would be prohibi· 
tive. Moreover, it may be difficult to obtain approval of the Ohio, Power Siting 
Commission' because such' lines would duplicate, CEl's existing transmission 
facilities, Tr. 3174. ,-

By letter of April 11, 1973, Painesville wrote to CEI expressing its interest 
in participating in the recently announced Perry nuclear uriits, NRC 136A. CEI 
responded on April 24, 1973, with an offer to discuss Painesville's request, NRC 
,136B. Subsequently CEl's representative advised Painesville that a simple inter· 
connection agreement would provide Painesville with the same thin'gs' it would 
get through participation. NRC 138; Tr. 3116; App. 195, pp. 22·24. At the time 
of Mr. Pandy's testimony in these proceedings, CEI had not made available to 
Painesville any terms or conditions for access to the Perry units including 'Ap· 
plicants' policy commitments, Tr. 3162; Tr. 10,869. In the spring of 1976, 
Painesville renewed its request for 'participation and in return received from CEI 
a copy of the obviously insufficient participation agreement offered to the City 
of· Cleveland over two years earlier which admittedly did not even reflect what 
CELasserts to be its current wheeling policy, Tr. 10,718. Painesville is still 
interested,in partiCipating in the Perry nuclear units, Tr. 3158. 

, \ 

Duquesne 
" 

75. Since its incorporation in Pennsylvania in 1912, Duquesne Light has 
become the dominant, and in terms of generation' and transmission, the only 
electric utility within its 800 square mile service area. NRC 157, Appendix N, p. 
2·3:'The present size and service area of Duquesne is'a product, in part, of a 
series of mergers and acquisitions which have lead to a situation in which only 
one other distribution system, Pitcairn, has any retail customers within the 
Duquesne service area. OJ 587, p. 74. . 

, 76. Duquesne Light has regarded its municipal competitors as "'a potential 
threat to the well being of the Company .•• " DJ 321, p; 2. For that reason, it 
was the Company philosophy "to try to purchase municipal systems." Id. 

77. Since 1960, Duquesne has acquired three (Aetna, Sharpsburg and Aspin. 
wall) of, the then four remaining municipal systems located within its service 
area, 'NRC 158, p. 13, 27, 28; OJ 587, p. '74, and has attempted to acquire 
Pitcairn, the fourth and last, municipal system. In July 1966, Duquesne 
representatives, with the knowledge of the Company's chief executive, indicated 
to officials of Pitcaim an intent to acquire its municipal system. DJ 242; DJ 243. 
In December 1966, Duquesne's PreSident,' Mr. Fleger, was informed by Mr. 
Gilfillan, ,vice president of marketing and customer services, that acquisition of 
the Pitcairn system "would clean up the remaining mUnicipal electric system in • 
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our service area." DJ 245. The following day, Mr. FIeger agreed that Duquesne 
should attempt to acquire Pitcairn, 'suggesting that the same procedure followed 
in Duquesne's acquisition of the Aspinwall system be utilized. DJ 246. 

78. Subsequently, Duquesne employees, on numerous occasions, brought up 
the, subject of acquiring the Pitcairn system in conversations with the village 
solicitor, Mr. McCabe. McCabe Tr. 1684-85, 1751; NRC 13. Duquesne officials 
suggested to Mr. McCabe that the sale of the Pitcairn system would involve a 
large legal fee 'for Mr. McCabe. McCabe Tr. 1684-85, 1751. Duquesne also ap
proached members of the Pitcairn City Council and other Borough representa
tives to solicit the acquisition of the Pitcairn system. McCabe Tr. 1686; NRC 57; 
DJ 248; DJ 251. 

79. -Despite Duquesne's contention in this proceeding that there is 'no 
competition within its service area, Mr .. O'Nan's prepared remarks relating to the 
acquisition 'of small: municipal electric systems directly, controverts the 
company's argument. Referring to the Borough of Aspinwall, which Duquesne 
attempts to dismiss in its Proposed Findings of fact as t of no competitive 
significance,74 Mr. O'Nan said: 

. '; . [T] he diversity of the load and growth potential would indicate that the 
allocation of full generation and transmission facilities was conservative and 
some value be assigned to the fact' that we got rid of a municipal system 
with all of its future potential implications. 

DJ 321, p. 4 (emphasis added). 

Refusal to Provide Bulk Power Services 
,I .. " . , 

80. Concurrent with the acquisition policy of Duquesne ~hich commenced 
at least as early. as the summer of 1966,75 Duquesne, between 1966 and 1968, 

t, 

14 'The Aspinwall and Pitcairn municipal electric systems could not have been competi
tors of Duquesne because of their size and because of other reasons." App."ff 37.28. The 
contradictions between Applicants' proposed findings in the cOUrse of a contested license 
proceeding and Duquesne's policy memorandums and pronouncements made prior to these 
proceedings is apparent. In addition, we should note that Duquesne's argument that the 
Pennsylvania regulatory scheme inhibits competition does not take into sufficient account 
the possibility of potential competition nor the effects of yardstick competition. Despite 
Du'quesne's utterances to the contrary, it is abundantly clear that Duquesne was looking 
over its shoulder to see if the rate structure or load growth potential of the municipalities 
represented a competitive threat to its interests. ' 

1 'The specifics of earlier attempts to acquire either the Pitcairn or other municipal 
electric systems within its service territory were not reachable through the discovery process 
since the Board had established a September 1965 limit on discovery except upon good cause 
shown. With respect to the acquisition policy of Duquesne, It has not been'deemed 
necessary to make an exception to that policy. ' . ' , , 
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denied requests by, Pitcairn that Duquesne' sell electric power on a wholesale 
basis or that Duquesne enter 'into some form of coordinated operation (e.g., an 
interchange agreement). 01 242; 01 245; McCabe, Tr. 1616;NRC 13;NRC 14; 
McCabe, Tr.1619, 1622·23; NRC 16. 

81. The refusal to sell wholesale electric power to the Borough of Pitcairn 
was consistent with Duquesne's refusal in 1966 to sell either full or partial 
requirements firm power to Aspinwall. 01· 170. Mr. Fleger; DUquesne's 
president, indicated that: 

[W] e should reply to' Donaldson (the solicitor of Aspinwall) emphatically 
that we will not sell power to ASpinwall for resale to their residents by the 
Boro. It should be an unequivocal "no" so there is no misunderstanding. ' 

01 171. See also 01,173; 01 172;.DJ 174. Another request for wholesale sales 
by ASpinwall in August of 1966 also.was refused. 01 201. , 

82: During the period when Duquesne refused to make wholesale sales to 
Aspinwall and Pitcairn, it was aware that prolonged litigation was an effective 
weapon in situations involving charges of inconsistency of the antitrust laWs. DJ 
254; DJ 169.' , ' 

, ,We should make clear at all times that we ,will not provide electricity for 
resale. We' will use whatever 'means are possible to resist this including court 
action, if necessary. . . ' 

DJ.l69; 01 171 ;see also 01 245. 
'83. Duquesne's decision hot to sell wholesale'power to municipalities within 

its service area represented the policy position of the company. NRC 13;76. 
McCabe, Tr. 1616; NRC 16. This policy which was in effect until Pitcairn 
commenced' antitrust litigation against Duquesne in 1968, see Findings' 88·90, 
infra, applied throughout the history of the Company." 

84. There is a direct relationship between Duquesne's policy decision not to 
supply electricity at' wholesale to municipalities within its service area and the 
intent of Duquesne' to acquire these systems. For example, in an internal memo· 
randum of November 30, 1966,'Mi. Gilfillan'stated: ' , 

It is our belief that' with careful handling it is possible' that the Borough can 
be induced to sell their distribution facilities to our Company. In our discus· 
sions, our representatives made. it very plain that we will not sell the 
Borough power for redistribution and that we would resist any effort 
forcing us to do so with all the resources at our command. 

o ' 

01 245; see also DJ 242; NRC 13. Also see 01 321, the Duquesne description of 
its "game plan" for the acquisition 'of small municipal systems featuring . . . ' 

? 6 " ••• Duquesne Light Company has not in the past nor does it intend to in the future 
supply power to Municipalities on a wholesale basis." NRC 13. . 

?? "Duquesne ,has never furnished wholesale baseload service to any municipality." NRC 
19. 
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Aspinwall as the example. Page 4 of DJ 321 'indicates that part of the negotiat
ing strategy employed by Duquesne in inducing Aspinwall to sell its system was 
a consistent refusal to sell power on a wholesale basis to Aspinwall. 

Refusal to Interconnect 

'. 85. In addition to its policy of refusing to selI electricity at wholesale to 
municipalities, Duquesne also refused to establish interconnections with 
municipalities. Pitcairn requested a discussion relating to interconnecting and 
pooling in July of 1966, DJ 239. A meeting to discuss this request was held in 
August 1966, but at that meeting Duquesne informed Pitcairn that it would not 
selI power at wholesale and suggested the sale of the Pitcairn system to 
Duquesne. DJ 242. On November 20,1967, Pitcairn' wrote to Duquesne request
ing an interconnection to pr'ovide emergericy backup. DJ 1, McCabe, Tr. 1730. 
Duquesne offered only to sell power at Duquesne's rate "M,'.' DJ 203;notwith
stancling Pitcairn's request for a different schedule. Pitcairn declined to purchase 
power under rate "M" because it was'too expensive 7 8 and because it was not 
available for base load. It was Mr. McCabe's observation that other muclcipalities 
which had purchased power under rate "M" had incurred excessive costs which 
costs became a factor in negotiating the sale of these 'systems to Duquesne. 
McCabe, Tr. 1827. ' 

On January 23, 1968, Mr. McCabe met with Duquesne representatives and 
requested an interchange agreement with Pitcairn similar to the agreement which 
Duquesne had with other electric utilities. McCabe, Tr. 1627-28. This request 
was refused, ld. Pitcairn then made a written request of Duquesne for an inter
connection, App. 114; which also was refused. NRC 16; McCabe, Tr. 1627-28. 

86. Duquesne contends that it "repeat!!d1y offered to supply Pitcairn with 
emergency service for resale under rate M of its tariff. filed with the PaPuc," 
App. ff 37.45; that Pitcairn's objections to emergency service under rate M went 
only to price; App. ff 37.46, and that the record does not establish the price 
charge under rate M was unreasonable, App. ff37.47.79 

, :rIte parties are in disagreement with respect to whether rate M is reasonable 

7 "The average cost of power under rate M would have been 30 mills per KW, Gilfillan, 
Tr.8464. ,. 

79 Certain portions of the above referenced proposed findings of Applicants are 
inaccurate and contrary to the record. E.g., the representation that such service satisfied 
Pitcairn's requests and needs and 'that Pitcairn itself treated this offer'as responsive to its 
request. Thus, states Duquesne, it did not refuse to deal with Pitcairn. Exhibit NRC ,18, a 
February 27, 1968, letter from Mr. Merriman, Director of Governmental Sales of Duquesne, 
to Mr. McCabe explicitly rebuts this contention: ' 

.•• I must advise you that the Company cannot undertake any responsibilities to meet 
an emergency except in a situation in which a coritract' under Rate "M" has been 
previously executed. 
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or prohibitive in its terms. Rate M involved a minimal annual demand charge to 
Pitcairn of $23,400 at a demand rate of 1600 kva and $10,200 at 500 kva. The 
minimum term for which service could be obtained under rate M was three 
years, however, NRC 211, NRC 15, so that at a 1600 kva demand, Pitcairn 
would have had to pay Duquesne $70,200 for the.use of any energy whatsoever 
in emergency situations. Gilfillan, Tr. 8472.80 The energy charge under rate M is 
three cents per kilowatt hour, NRC 211, or 30 mils. Duquesne's cost of energy 
production at the time rate M was offered was 2·5 mils. Dempler Tr. 8684. Thus, . 
the Staff contends that energy offered under rate M was being sold at up to 
fifteen times its cost of production, Staff ff 1.058 .. 

Applicants argue that the rate M rate was not unreasonable because: ' 
If Pitcairn had agreed to take Rate M with the contract demand of 1600 kva 

, (or 1600 KW if.power factors are ignored), the Borough would have been 
able to recoup the minimal annual charge of $23,409 merely by taking 90 
KW on a round-the-clock basis [footnote omitted] . This would certainly be 
above Pitcairn's lowest hourly demand. 

App_ Joint Reply Brief, p. 43. This argument is untenable and frivolous. Rate M 
by its very title is characterized as "emergency service" and is not intended to be 
provided on a long-term round-the-clock basis. Duquesne never conceived of rate 
M service as equivalent to a firm power sale but rather t~ok the position that it 
would offer only emergency service and not base load electric power, NRC 19. 
Duquesne's vice president, Mr. Gilfillan testified that the rate M service would be 
available only for emergency purposes. Gilfillan, Tr. 8466, 8486. 

,Duquesne also argues that what they acknowledge to be a "comparatively 
high energy charge," App. Reply Brief, p. 43, of three cents per KWH was 
justified. According to Duquesne, under rate M it would have been obligated to 
provide Pitcairn up to 1600 KW of capacity on short· term notice. Since rate M 
contained no capacity charge, Duquesne's investment costs in providing this 
capacity necessarily would have to be recovered through the energy charge. 
Duquesne then argues that investment costs associated with any unused capacity 
would not be recovered. What strikes us as astounding about this argument is its 
clear implication that 1600 KW represents a significant amount of capacity. 81 If 
this is so, then Duquesne's arguments that it would achieve no benefit through 
interconnection and that there was no mutuality because Pitcairn had nothing to 
supply fails. Duquesne cannot have it both ways. It cannot regard 1600 KWof 
capacity (assuming an emergency on the Pitcairn system would require the full 
entitlement under rate M) as important when it is the supplier but incon
sequential when it is the taker. 

80 Additional charges' would be made for co~tract demands in excess of 1600 kva; NRC 
211. 

8\ Duquesne's 1968 net generating capacity was 1778 MW. 
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Finally" we find Duquesne's concern over' the obligation to provide 
additional capacity bf 1600 KW to be artificial and overstated since Duquesne 
had call on'its CAPCO partners for substantial additional capacity. 

87. Duquesne was not prohibited from selling wholesale firm power by 
State law. ' 

(A) The Federal Power Commission and not the State of Pennsylvania has 
exclusive regulatory jurisdiction over wholesale sales to municipal systems.8

:2 

FPCv. Southern California Edison Co., 376 U.S. 205 (1964). 
(B) Duquesne was aware that the FPC had asserted jurisdiction over such 

wholesale sales during the period when Duquesne was refusing to make such 
sales to Pitcairn. App. 263, p. 34. ' 

(C) Wholesale firm power sales for resale are not prohibited by any Pennsyl. 
vania law or regulation of general applicability. See ,Justice ff law 6; law 9. 
Duquesne was aware that 'at least one Pennsylvania utility sold power to a 
municipal system for resale. DJ 168. The only arguable restriction on such sales 
by the company has been Rule 18 of Duquesne's own tariff which rule 
apparently does not prohibit such sales under Duquesne's rate M for emergency 
service. See 'Gilfillan, Tr. 8474·75. It is clear that Rule 18 Was sponsored by or a 
product of a Duquesne filing which could have, been amended to provide for 
firm power sales had Duquesne wished to do so. Gilfillan, Tr. 8476·77, 8507·09. 
As set forth in Cantor v.Detroit Edison Co., _' U.s._ (1976), no defense is 
provided nor antitrust immunity obtained by anticompetitive acts initiated by 
electric utilities when these acts are not compelled by a state agency nor 
necessary to the survival of a valid regulatory purpose." " i 

'The refusal by Duquesne to sell' wholesale electric power other than 
emergency power pursuant to rate schedule ~'M" 'and its refusal :to establish an 
interconnection left Pitcairn in a completely isolated generating position. Mr. 
McCabe testified: ' 

Pitcairn : is : geographically located 'completely within' the bounds' of 
Duquesne Light's service area. Consequently; Duquesne Light was the 
logical place to tum to to attempt to acquire purchase power on some sort 
ofa basis.' , . , ." . 

TheCact that the Borough of Pitcairn had to continue 'on an isolated basis 
detracted from the reliability of the borough system and deprived the 
Borough' of being able to take advaritage of the'economies of scale which 
were being used by the electrical utility industry in general. Tr. 1652, 1653. 

• • "II • 

88. In reaction to what Pitcairn conceived to be Duquesne's refusal to Mal 
with the Borough coupled with Duquesne's frequent requests to purchase the 

, ' 

12Duquesne concedes this point. See prehearing fact brief of Duquesne Light Company 
at 49. ,', 
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Borough's electrical system,. Pitcairn initiated an antitrust action .on July 23, 
1968, in the United States District Court in Pennsylvania against the Duquesne 
Light Company. McCabe, Tr. 1647; NRC 20. 

89. As a result of its operation on an isolated basis,' the·reliability of the 
Pitcairn electric. system was affected adversely. In the autumn of 1970, while its 
largest generation unit was down for scheduled maintenance, a broken crank 
shaft on another generator made it necessary for the Borough to request cus· 
tomers to reduce the amount of electric power being utilized. Pitcairn then 
instigated proceedings before .the FPC and an informal basis ·with a request for 
emergency temporary interconnection. McCabe, Tr. 1654. 

Wholesale Sales· Terms and Conditions ' ,. ': I 

I~ .'. I 

90. On October 13, 1971, Pitcairn and Duquesne entered into a settlement 
agreement which included inter alia an obligation of Pitcairn to dismiss with 
prejudice its antitrust: action and, to withdraw and discontinue with prejudice of 
the FPC proceedings (Docket D·7547). NRC 21. Duquesne agreed to me with 
the FPC a tariff for "municipal resale service for Pitcairn." Subsequently, 
Pitcairn ceased generation of electric power and has fulfilled energy require. 
ments for its 'distribution system by purchase from Duquesne.8 

3 

. 91. Although the settlement agreement required Duquesne to' sell fIrm 
power to wholesale to Pitcairn, Duquesne refused to operate in parallel with the 
municipal system. NRC 21, McCabe, Tr. 1658,4169,4176. .. .. 

'Denial of Access .', 
1 " 

92: In early 1968, Mr:McCabe and Mr. Meyers, Secretary of the Borough of 
Pitcairn, met' with Mr. Munsch, the General Counsel, and Mr. Dempler of 
Duquesne fcir the purpose of exploring the feasibility of the Borough's becoming 
a party to the CAPCO power pool. In addition; the Pitcairn representatives made 
a request for access to CAPCO nuclear units specifIcally mentioning the Beaver 
Valley' Station as 'a possibility. Mr. Dempler, on behalf of Duquesne, gave a 
negative answer to the concept of permitting non·CAPCO entities access to any 
individual generation unit owned by the parties to the CAPCO pool. Although 
this denial of access to nuclear power was specifIc as to Beaver Valley, the denial 
by its plain terms' would be equally applicable to the Davis-Besse and Perry 
stations. Mr. Munsch stated that future pool facilities would be considered on a 
• group ~asis_ NRC 17. . ; . 

.' . 
8 'Documents were received into evidence reflecting Duquesne's assessment that Pitcairn 

had "a very good chance" of winning in the FPC and a SO-SO chance of prevailing in the 
antitrust action. DJ 254; DJ 260. The Board has not relied upon these documents nor 
attempted to assess the probabilities of Pitcairn's prevailing in either forum. . " . 
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93. Since the February .1968 'meeting at which Duquesne expressed its 
interest in obtaining a joint ownership or unit shares in contemplated CAPCO 
nuclear units, Pitcairn never has been advised that access 'to nuclear units would 
be made available by CAPCO or any of the CAPCO member companies. McCabe, 
Tr. 1717-19. Pitcairn's interest in nuclear units continues unabated to the 
present. McCabe, Tr. 1716; 

Mr. McCabe testified that: 
.... participation in a [CAPCO] nuclear unit would involve Pitcairn actually 
buying a portion of that unit and taking power from that' .unit at the 
production cost subject to certain wheeling charges. ' 

I would anticipate that those charges would be less than the price which 
we currently pay Duquesne Light for power supply. I therefore would 
envision an economic benefit. McCabe, Tr. 1738. 

,I j • 

94. There is a direct nexus between the refusal of Duquesne and the CAPCO 
group to make available access to CAPCO nuclear' units and the issues in 
controversy in these proceedings. 

95. Although Duquesne has refused to enter into interconnection agree
ments with municipalities 'located within its service area 'nor will it engage in 
wholesale power transactions with such municipalities, .Duquesne has inter
connections and does sell power to other private utilities in Pennsylvania.,For 
example, Duquesne, through an interchange agreement with, Penn Power 
(another Applicant), sells power to Penn Power. Gilfillan, Tr. 8438. 

96. The actions of Duquesne in refusing to sell wholesale power at wholesale 
to municipalities, in refusing to interconnect and in refusing to supply 
emergency energy except pursuant to rate M84 contributed substantially to the 
elimination of municipal electric systems, including Pitcairn and Aspinwall, as 
generating entities within the Duquesne service area. The actions of Duquesne in 
denying the foregoing bulk power services and in refusing to 'make ,available 
benefits of membership in the CAPCO pool including access to nuclear generat
ing stations constructed to supply substantial quantities of base load power for 
that pool have deprived municipal entities in the Duquesne,service area including 
Pitcairn of alternate sources of electrical supply., Duquesne's actions have 
induced and were intended to induce municipal generating entities within the 
Duquesne service area to abandon generation and to sell distribution facilities to 
Duquesne. 

The refusal of Duquesne to entertain requests by a municipal system within 
its service area for membership in the CAPCO pool has had the effect of 
depriving that -municipality of the opportunity to consider self-owned nuclear 
power as a competitive alternative to the purchase of bulk power requirements 

8. This particular event is not material to our overall conclusion. 
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exclusively from Duquesne. The desire of Pitcairn to obtain access to nuclear 
power was known to Duquesne at the time its refusal to permit membership in 
CAPCO was made. 

97. Although the discovery cutoff date of September 1965 did not permit 
or require examination into the circumstances of Duquesne's acquisition of 
other previously acquired generating entities within its service area until it 
reached its present position of 100% dominance over all electric generation and 
high voltage transmission within its service area, we find' that its actions in 
refusing to sell wholesale power to A~pinwall as part of a plan to achieve its 
intended objective of acquisition of the Aspinwall system and its refusals to deal 
with Pitcairn coupled with its desire to acquire that system constitute abuse of a 
dominant position and an anticompetitive use ofmollOpoly power. ' 

98. We f1l!d that Duquesne's refusal to permit Pitcairn to obtain member
ship (even on some modified basis) into CAPCO and the denial in'the alternative 
of any other reasonable or bulk power services options taken together constitute 
a refusal to deal and denial of an essential resource the effect of which is to 
maintain a situation inconsistent with the antitrust laws.8 5 ' 

Ohio Edis~m and Pennsylvania P~wer 

, 99. In this decision, we have regarded Ohio Edison and Penn Power as a 
single entity except where differences in state law are relevant. As noted above 
in Finding 5, Ohio Edison and Penn Power own or control virtually all of the 
generation and high voltage transmission in their service areas. They account for 
94% of retail sales and 99% of frrm whole'sale sales in their service areas. 

Such overwhelming share of the relevant market permits the inference of 
monopoly power, Grinnell, supra, and these market shares may be the primary 
factor in measuring monopoly power, Griffith, supra. . 

Applicants urge, with particular reference to Ohio Edison, App. ff 31.19, 
31.20, that mar~et power may not be inferred from statistical high market 
shares where industrial, economic and legal barriers restrict the power to control 
prices or exclude competition. ' 

The record of this case permits an examination of the validity of the market 
share inference. The record, as a whole, with respect t6 Penn Power and Ohio 
Edison demonstrates redundantly that the two companies, possessed and used 
the power to control prices ~nd other conditions of sale, the power to refuse to 
engage in transactions which would otherwise be economically beneficial and to 
exclude competition. This power was used to increase their monopoly positions 
once the threshold of monopoly had been obtained and to consolidate and to 

a 5 Denial of membership in CAPCO, standing alone, need not necessarily have brought us 
to this conclusion. Duquesne coupled denial of CAPCO membership with a refusal to 
provide other essential bulk power services. 
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maintain it. The use of their market power demonstrates that the power, in fact, 
exists and, within the context of the issues of this case, demonstrates that Ohio 
Edison and Penn Power's position in its service area has enabled them to prevent 
and they have prevented other entitities within their service areas from achieving 
the benefits of coordination and economies of scale. 

The opposition parties urge that Ohio Edison and Penn Power may not 
escape liability as monopolists and that they have maintained and exacerbated a 
situation inconsistent with the antitrust laws by activities falling within three 
major categories: (1) anticompetitive acquisitions consolidating their service 
areas; (2) exclusionary practices insulating their service areas from competition 
from outside, such as, territorial agreements and refusals to wheel outside power 
(in addition to the CAPCO boycott); and (3) repressive practices eliminating and 
preventing the growth of potential competition from within their service areas; 
for example, refusals to -wheel, refusals to interconnect, refusals to sell power 
and price squeezes. ' . , , I 

Acquisitions and Consolidation 

100. Ohio Edison was incorporated in 1930 as a consolidation of five 
private utilities which also were formed from p~evious mergers and acquisitions. 
This consolidation predates the period under examination. With respect to the 
earlier mergers, the Board accepts the testimony of Dr: Gerber, App: 189, pp. 
8-10, that the consolidation 'experience within the Ohio Edison 'service area is . 
attributable, at least in part, to natural scale economies, technological advances 
such as alternating current, and improved transmission techniq~es. Therefore, 
the Board draws no anticompetitive inference from the trend toward 'concentra-
tion prior to 1965 in Ohio Edison's service area. ' 

Since that date, Ohio Edison has acquired the municipal systems of Lowell-
ville, Norwalk, Hiram and East Palestine, OWo. -
- '101. In 1970,' Norwalk, Ohio, had a self-generating municipal electric 
system. Beginning in 1970, it began to consider several options to fill its electric 
power needs includ~g (1) selling its generation station to the only potential 
buyer, Ohio Edison; but keeping its distribution system; (2) selling both the 
generating and distribution system'; and (3) purchasing supplemental and 
standby power, DJ 422: Norwalk was at that time a'viable electric utility. In a 
free competitive '~nviro'nment, many options would have b'een open to it for 
survival.86 . ' . , 

14 Applicants state (App. IT 36.90), that the Norwalk system was a failing system. 
Applic:mts' citation to the record for this proposed fmding, App. 221, p. 9 and App. 240, 
simply does not support that claim. In' fact, App. 240 suggests that generating problems may 
be temporary and remediable without "any severe problems" and, while sufficient for 
immediate and limited future needs, the generation would not be ad~quate for long range 
purposes. 
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102. Ohio Edison refused to buy Norwalk's generation unless the distn'bu· 
tion system was included, DJ 422. This, of course, would eliminate Norw!llk as a 
potential customer, for any other utility and would eliminate the possibility of 
resuming self'generation by Norwalk. Applicants assert that the generation was 
not useful to Ohio Edison. But Ohio Edison ultimately bought it and uses and 
credits this ,generation in fulfilling its own and CAPCO responsibilities, Fire· 
stone, Tr. 11180;App. ,172. Ohio Edison states that it ultimately purchased this 
generation with the distribution system simply because Norwalk desired to sell 
it, App. 'ff 36.91. Ohio, Edison's reasonable business justification for the 
rationale for the transaction fails., 

In mid.1970, Ohio Edison had its "newest program" in progress to acquire 
the Norwalk system, DJ 423. In 1971, Ohio Edison refused,to discuss rates for a 
parallel operation with' Norwalk and discouraged,the investment of capital for 
paralleling equipment, DJ 428, but instead redirected the negotiations to 
Norwalk purchasing total power requirements from Ohio,Edison, DJ 431. 

In December 1971 when Norwalk officials met with representatives of Ohio 
Edison to discuss Norwalk's power supply problems, Norwalk's representative 
pursued several alternatives to the sale of its system, DJ 434 • .Norwalk's attorney 
inquired about the operating locations and titles of Ohio Edison's power pools. 
He was given the names of CAPCO and ECAR but told that Ohio Edison 
representatives were not .familiar with the pertinent rules and regulations.S 7 

Norwalk inquired again if it could retain its distribution system but, was again 
refused'. Norwalk was ag~in frostnited' in 'its inquiries to enter 'into a partial 
requh-ements power contrict' and, when Norwalk asked about the policy for 
wheeling power, perhaps from Buckeye Power, it'was advised that Ohio Edison 
representatives, (although high ranking) we're unable" to provide wheeling 
inform~tion. Norwalk's representative inquired about the situation with respect 
to Orrville, Ohio,(Orrvllle was able'to interconnect with another utility) and was 
denied, information. He was again denied any oppo'rtunity to discuss a parallel 
operation with Ohio Edison: In an apparent effort to determine whether 
purchases from the adjoining Ohio Power Company would, be feasible, Norwalk 
inquired whether there, were territorial allocation agreements between Ohio 
Edison and Ohio Power, recognizing that 'such matters were not generally 
disc'ussed: Efforts to purchase power from Buckeye from the Cardinal plant 
through Ohio Edison's transmission were frustrated. Norwalk's' representative 
stressed the importarice of being assured 'that rio better alternative to sale of the 
entire system was availabl~ but, repeatedly, sale of the 'system with 'full require: 
ment contracts was the only course held out t'o Norwalk. ld. ' ' 

, There waS indeed a territorial agreement between Ohio 'Edison and Ohio 
,I ~ , 

B' Applicants' refusals to reveal basic CAPCO information and policies to interested 
potential members is unreasonable and inconsistent with the defense urged by Applicants of 
the "legitimate business justification," for refusing membership. 

189 



Power. Ohio Power could not have been a supplier to whom Norwalk could turn, 
even if Ohio Edison had not had a policy of refusing ,to wheel outside power. 
Norwalk's hope of purchasing power from Buckeye Power was doomed from the 
start because of restrictive conditions by Ohio Edison. There was never the 
slightest possibility that Norwalk could have participated in the CAPCO pool. 

Norwalk then sold its system to Ohio Edison. The Board fmds that the 
Norwalk, Ohio, electric'system had several reasonable' opportunities to survive 
including purchases of supplemental power; access to the benefits of pooling 
including the benefits of nuclear power; purchases from Buckeye Power or Ohio 
Power; and, in each instance, none of those options were available to it because 
of a situation inconsistent with the antitrust laws. The ultimate acquisition itself 
exacerbated that situation.8 

8 

103. In 1965, Ohio Edison acquired the system of Lowellville, in 1973 it 
acquired the system of Hiram and later it acquired the system of East Palestine, 
'Ohio. The record does not' demonstrate the circumstances surrounding the 
acquisitions of these municipal systems, DJ 587, p. 66. They indicate only that 
Ohio Edison had acquired' three potential' direct horizontal competitiors, 
eliminated any possibility of supplier competition for their loads, and that the 
pattern of consolidation by acquisition in its service area continues. 

Territorial Allocation Agreements With Outside Utilities 

104. In the years following 1965, Ohio Edison: entered into, and complied 
with th~ terms of territoriat' allocation agreements with several utilities abutting 
its service area. 'Applicants do not admit' to these agreements. Ohio Edison's 
president, Mr. White, suggests that signed m~ps delineating territorial boundaries 
were not agreements but efforts by investor·owned utilities to test the feasibili'ty 
of drafting a territorial integrity law, Tr. 9750. We are not persuaded. 

105. Since at least 1965, Ohio Edison and TECO had been parties to a 
territorial agreement, DJ 513-17;.519; 533-35; 537-40. These territorial agree
ments took the form of "confidential" but formal territorial maps which were 
signed by the hi~est officials of the companies, DJ 516, frequently updated, DJ 
517, and used in day-to-day operations of Ohio Edison, DJ 519. 

With respect to Mr. White's testimony that these maps may have been no 
more than study material for le~sh;tive purposes, his'testimony is inconsist'ent 
with the November 1965 letter of Mr. Dreisbach, Ohi~ Edison's Coordinator'of 
Its Division of Distribution Practices, who advised TECO's preSident, DJ 517: " 

We want to thank you, Ken Birch and the ()ther people in your organization 
for their co~peration i~ solving this territorial, matter and feel that it should 

B BE ven if the demise of the Norwalk system had been inevitable because of the natural 
economic forces descn"bed by Dr. Gerber, App. 189, this does not save it from the reach of 
the antitrust laWs. Whatever its natural economic fate might have been, Norwalk was 
entitled to it without being hurried along by the anticompetitive practices of Ohio Edison. 
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make for'smoother operations in both of our companies. (Emphasis sup· 
plied.) 

Moreover, in March 1966, Mr. Dreisbach indicated, DJ 519: 
,It was during this discussion that I was able to get· the point across that 
Dayton ,Power. and Light Company, Ohio Power Company and. Toledo 
Edison Company had definitely signed confidential maps which we use in 
our day-to-day operations. 

106. Ohio Edison's territorial agreement with Ohio Power Company 
(abutting its service area to the south) was in effect at least as early as March 7, 
1966, DJ 519. Ohio Edison and Ohio Power officials recognized a functional 
dividing line which was used to allocate customers, DJ 521,523-527,530. 

107. Subsequent to the.drafting of the territorial maps of 1965, DJ 527, 
several errors were discovered. Ohio Edison and Ohio Power officials began 
meeting as early as June 1966 to trade customers in order to resolve some of the 
questionable areas where .competition might arise, DJ 520-30. For example, 
officials of the two companies met in November 1967 for a general meeting to 
discuss fringe area problems, DJ 523, where Ohio Edison officials agreed: 

[W] e would take a hard look at territory that we might consider exchanging 
for the MadIsonburg area in lieu of the error made in the construction of 
this recent line. In connection with the Madisonburg area, we will also have 
to decide as to our recommendations for correcting this line and as to how 
we want to correct the'line on the signed maps, DJ 523 . 

. 
108. In connection with'the discussion of allocating fringe areas between 

Ohio Power and Ohio Edison, there were several discussions concerning the 
possibility of adjusting rates to avoid, directly or indirectly, rate competition 
between the two utilities, or to facilitate the trading of customers in the program 
to adju~ the territory boundaries, DJ 520, 523, 525, 527 and 530. Rate 
differences between adjoining utilities create problems exchanging customers. 
Ohio Power initially sought to .deal with this problem by equalizing rates at the 
fringes, DJ 520, 523 and 525, but was advised by Ohio Edison that similar 
suggestions made before had been declined by Ohio Edison, DJ 525. Ohio 
Edison preferred to exchange customers notwithstanding the fact that some 
customers would be compelled to pay increased rates.8 

9 However, in a 
territorial allocation adjustment meeting in 1969, when Ohio Power again 
recommended a rate freeze, Ohio Edison's president agreed that his firm would 
look at all possibilities,' DJ 527. Th~ record does' not disclose whether Ohio 

• 9 An additional indication of the helplessness of the customers and the power of the 
utility. 
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Power and Ohio Edison ever successfully incorporated a price.flXing scheme into 
their territory allocation program. 

109. In January 1966, Ohio Edison officials met with officials of the 
Columbus and Southern Ohio Electric Company to'discuss fringe area mapping 
but were advised that Columbus and Southern did not want to do any mapping; 
that they wished to avoid embarrassing their company at a later date. After 
trying to impress upon Columbus and Southern the advantages of making such a 
map with a practical example of the avoidance of competition, Columbus and 
Southern agreed to exchange distribution maps showing their lines, DJ 518. 
However, at a later meeting in March 1966, Columbus and Southern again 
declined to agree on territory allocation ,and Mr. Grueser of that utility stated, 
DJ 519: 

... [T] hat they felt any such agreement on territory was illegal and that he 
had talked to some members of the P.U.C.O. [Public, Utilities Commission 
of Ohio] and they felt the same way .•.. 

110. The customer exchange program between Ohio Edison and Ohio,Power 
does 'not comport with Applicants' argument that the Ohio's Utilities Commis· 
sion provides an adequate substitute for competition. Aside from the fact that 
the Public Utilities Commission of Ohio does not require or even favor exclusive 
service areas, there is evidence of record that the conspiring utilities even avoided 
submitting to the regulation of the Ohio commission, DJ 513 and 527. 'I 

, In a 1967 'meeting on fringe area problems; Ohio Power did not want to 
take a chance on getting the matter before the Ohio commission and Ohio 
Edison regretted that the application (by a customer for power) had not been 
previously "ironed out," DJ 523. ' . 

In 1969, Ohio Edison and Ohio Power' agreed in a meeting to approach the 
Ohio commission to determine' its reaction to a switch of customers.' The 
minutes of the meeting recorded that the companies thought, DJ 527: 

.. ; that revenue would' probably be the basis for any exchange. However, 
, this would 'not be the basis for any presentation to the Commission. Any 

presentation to the Commission would be based on the logical aspect' of 
more efficie'nt service areas. Rates were discussed briefly. ' 

• " • ,r ' 

111. An agreement to re~ognize' territo~ial boundaries between CEI and 
Ohio Edison has been in effect since as early as 1964, DJ 488. In April 1974; 
Ohio Edison agreed with CEI to regard ,Boston R~ad as CEl's area in a territorial 
all~cation agreement, Id. With' respect to that agreement, Mr. Davidson, a vice 
president of CEI, stated that: 

Ten years or more ago the two companies had had difficulty at certain 
boundaries and it was concluded that the company with the lowest cost 
should 'serve; and if this was not agreeable to both parties, it was to be 
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referred to the respective V.P.'s. Mr. Davidson stated his concern for Ohio 
Edison paralleling their existing facilities. 

'In' connection with Mr. Davidson's statement, Ohio Edison representatives 
assured him that Ohio Edison had no intention of serving any customers that 
they were presently serving or, for that matter, any open lots 'in the area in 
question. To this, Applicants state, App. Brief p. 620, that DJ 488,. the 
memorandum of Mr, Davidson's statement,. merely refers to an understanding 
between Ohio Edison aJid CEI that the utility with the lowest cost would serve. 
Applicants interpretation of this document, however, overlooks the fact that if 
the standard of lowest' cost was not agreeable to both parties, it was to be 
referred to the respective vice presidents,Id. 

112. Mr. Rudolph, then president of 'CEI, testified that the failure' to 
compete with Ohio,Edison was predicated upon his understanding" •.. that the 
company that is closest and can serve with the least cost, they get the business," 
DJ 558, p. 53, 1. 17-18., Mr. Rudloph testified further that his company 
followed this practice because he had been advised by counsel that that is the 
law of Ohio,Id. ' 

, 'As noted elsewhere in this decision, it is not Ohio law that adjoining utilities 
should not compete' for new customers. Applicants do not argue to the 
contrary.90 At least -orie utility, Columbus and Southern, considers agreements 
not to compete to be illegal. Whatever' the basis, the fact that Ohio Edison 
agreed with CEI not to compete at the fringes for new customers is a per se 
violation which requires no analysis. It cannot be defended under Parker v. 
Brown, 317 U.S. ·341 (1943). Even though an analysis of intent and effed is not 
required in a per se' violation of this nature, Applicants' justification for this 
agreement is instructive. They appear, App. Brief p. 621, to feel comfortable 
with the explanation that the utility with the least cost would serve (by agree· 
ment, not by advantage of efficiency) thus demonstrating how far from the real 
world of antitrust they' have strayed: Dividing territories, and business, upon the 
'asserted basis of least cost is a mutually beneficial; self.serving,' and profit. 
maximizing consideration: It fails entirely to differentiate' between cost to 
producer and price to consumer. 

Rates are set upon 'the widely based cost of utilities. As Applicants concede, 
ff 23.03, ''yardstick competition" is not a factor in the regulatory scheme in 
'Ohio.- Thus, tlie hapless customers located on the fringe are allocated between 
the two utilities depen'ding upon which utility ",iII benefit more. The customers 
are denied a free choice based upon price and serviCe. If the utility to which they 
are assigned has higher system costs and higher rat~s, they have no recourse, 

" . 

90 Section 4905.261 of the Ohio Revised Code, cited by Applicants, provides for limiting 
competition for existing customers, App. Brief p. 137, et seq. 
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particularly since the companies, not the Utilities Commission, made the deci· 
sions. 

113. The Board does not attach the same relevance and importance as do 
Applicants to the argument that the territorial agreements affected only retail 
accounts. Even assuming this to be true, the methodical gathering of retail loads, 
embracing each new opportunity to serve areas at retail as it arises, effectively 
precludes the emergence of any competition among investor-owned utilities. 

However, the Board has examined each of the exhibits pertaining to the 
territorial allocation agreements and even Applicants' claim as to the impact 
upon wholesale business is not supported by the evidence in almost' each 
instance. The territorial allocation was determined on the basis of geography 
without regard to the functional level of sales. In some instances the territorial 
allocations were single parcels and would undoubtedly be retail accounts. Then 
in other instances there were rather substantial areas such as the Madisonburg 
area, State Route 19 between Galion and Bucyrus, Myers Lake, and Savannah, 
DJ 523, and the territory southwest of Fairfield, DJ 529, which could ultimately 
have its impact upon wholesale business. _ 

114. Ohio Edison defends against the territorial allocation charge, in part, 
by asserting that, if such agreements did exist, Mr. White, the president of the 
company, ordered that they cease in 1972 or 1973. In this regard, the Board is 
troubled by several considerations. One is that in 1972 or 1973, Mr. White 
arranged for the collection and disposal of documents relating to territorial 
agreements between Ohio Edison and other utilities, White, Tr. 9747. His 
explanation for this runs counter to logic, Tr. 9750·52. Mr.-White orally ordered 
division managers to cease adhering to such agreements. Thus we must compare 
the formally signed Jerritorial agreements and maps with oral instructions to 
disregard them. At the least, Mr. White's instructions to his division managers 
lacked emphasis. 

Moreover, Mr. White admits that the other utility partners in the territorial 
agreements, were not advised of Ohio Edison's ,unilateral decision to .cease 
adhering.' to them, Tr. 9752·53. We are concerned that, in some instances, the 
practice, once begun, has been continued by the other utilities. 

Assuming, however, that Ohio Edison has, in fact, discontinued on its part 
territorial allocation practices and, assuming further, that Ohio Power and the 
other ,partners have somehow learned of Ohio Edison's forbearance, we cannot 
accept Applicant's arguments that, once the territorial allocation agreements 
end, their effects are negated. Applicants recognize the phenomenon in the 
electric industry of "one time competition;" that once acquired, utilities "serve 
forever a new customer," App. ff 2~.05. It requires no analysis, it is axiomatic, 
that, with this factor in the industry, territorial and customer allocation agree· 
ments cause rigidity in the market. The longer they are in force, the less they are 
needed. As Ohio Edison expanded its transmission and distribution lines under 
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unlawful protection from competition, it irreversibly carved out for itself strong 
competitive advantages tending to exclude entry into its market by outsiders. 
Applicants point to two instances where Ohio Power very recently has agreed to 
sell on a limited basis in Ohio Edison's service area as evidence that such agree
ments have had no effect. We disagree. These instances simply establish that the 
potential for competition always existed but was thwarted because of illegal 
territorial agreements and other barriers to competition. 

The Board finds that there is insufficient evidence that the territorial 
allocation agreements have terminated. We fmd that the effects of such agree
ments continue and contribute to a situation inconsistent with the antitrust laws 
within Ohio Edison's service area. 

115. The Board fmds further that Ohio -Edison's successful, effective 
participation in territorial allocation agreements is directed evidence of its power 

-to exclude competition and abuse of its monopoly power. It has been used to 
consolidate and maintain its monopoly position and this has been done by per se 
unlawful means. --

Refusals to Wheel 

116. The wholesale customers of Ohio Edison (WCOE) , a group of 
municipal electric systems having wholesale power contracts with Ohio Edison 
organized themselves to fight a wholesale rate increase flIed with- the Federal 
Power Commission by Ohio Edison in 1972, Lyren,Tr. 1885-88. In August 
1972, WCOE's representative wrote to Ohio Edison's president and, among other 
things, asked if Ohio Edison would be willing to wheel power from generating 
sources outside of its service area to each of municipal wholesale customers 
connected to the Ohio Edison system, NRC 30. WCOE received no answer. At a 
meeting thereafter to discuss this request and other matters, Mr. White, Ohio 
Edison's president, again refused to 'answer but, according to Mr. White, Ohio 
Edison was not ,refusing to wheel: 

Mr. Mayben said two odhree times in two or three different ways, you're 
refusing to wheel. In each case I said, no, we are not refusing to wheel, we 
are simply telling you that we have no answer for you to these questions, , 
yes, no or maybe. Tr. 9593, 1.5-9. 

And finally, in 1974, Ohio Edison flatly refused to provide any form of wheeling 
'to the wholesale customers, Cheesman, Tr. 12,162, Lyren, Tr. 2021,91 and the 
refusal continues, Firestone, 11,306-08. 

117. ~uckeye Power, Inc. is a nonprofit corporation owned by 27 rural 

9 I This refusal to wheel also applies to transmitting power among wholesalers within 
Ohio Edison's service area, Cheesman, Tr. 12,167. -
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· electric cooperatives in Ohio, App. 284.' The Delaware, Firelands, Holmes
Wayne, Lake Erie, Loraine·Medina, Marion and Morrow Cooperatives are ~ocated 
witliin the Ohio Edison territory and are members of Buckeye Power, NRC 190. 
On behalf of·its member cooperatives, Buckeye contracted for a large block of 

· power from Ohio Power's Cardinal Plant, NRC 188. 
118. The Buckeye member cooperatives located in the Ohio Edison service 

territory had purchased their power requirements from the Ohio Edison Com
pany but wished to substitute Buckeye's Cardinal source, DJ 616. The problem 

· facing the cooperatives was how to transmit the Buckeye Cardinal power to the 
member' cooperatives when the only available transmission was owned and 
controlled by Ohio Edison. r . 

When the Buckeye program was in' the planning stage in September .1965, 
officials of the rural cooperatives served by Ohio Edison made their fifth request 
for wheeling services from Ohio Edison. To complete their financing needs, the 
rural cooperatives had to specify how they .would be served. Ohio Edison 
proposed that, instead of wheeling, a buy/sell arrangement be implemented, DJ 
532. By January 1968, the Buckeye Cardinal power was ready for delivery, NRC 
188. On January I, 1968, Buckeye Power entered into a wheeling contract with 
six investor-owned utilities providing for the transmission of power to the other 
Ohio rural electric cooperatives, NRC 188. However; Ohio Edison refused to 
enter into the power delivery agreement for the delivery of power to the seven 
rural cooperatives located within its service area,Id. 
; ~. 119: It was not until June 20, 1968, that Ohio Edison agreed to a means by 
which Buckeye Cardinal power could be provided to the seven rural' electric 
cooperatives located in Ohio Edison's service area, NRC 190. This was by a 
buy/sell agreement, ld, under which Ohio Edison would purchase power (at 
Ohio Edison's border) for resale to the seven rural electric cooperatives: This was 
power which otherwise would have been wheeled by Ohio Edison if the Buckeye 
request had been honored. The fact that Ohio Edison had transmission capacity 
to wheel the Buckeye power is demonstrated by the fact that the' buy/sell 
agreement accomplishes the same functional result, White; Tr. 9556, DJ 572, p. 
119. 

Mr. Mansfield, who was then the chief executive of Ohio Edison, explained 
in a deposition why Ohio Edison preferred a buy/sell agreement over providing 
wheeling services and why Ohio Edison agreed to any plan by which outside 
power would be provided to the rural electric cooperatives in its service area: 

Well, in the first place, I don't like wheeling per se. I don't think it is a good 
concept in our business at all. In the second place, this was a method by 
which we could avoid wheeling; No.2, it was also a method by which we 
could keep our revenues up by including the amounts that we sold to Ohio 
Power with respect to growth revenue, whereas, had we agreed to wheel, . 
then our growth revenue would have taken a loss 'of the aggregate sales to 
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the co-ops, in addition to the fact that we would have been wheeling per se. 
OJ 572, p. 120. " 

The record establishes that Ohio Edison joined in the Buckeye buy/sell arrange
ment because it preferred that the co-ops not have their own transmission, DJ 
572, p. 118 and 119; see also OJ 479. . 

120. The record as a whole with respect to the Buckeye program establishes 
that, even where Ohio Edison reluctantly lowered the barriers to, outside power, 
it did so to avoid the ,construction of competing transmission within its service 
area.92 

121. As noted above, Ohio Edison's refusal to wheel Buckeye Power fore
closed that possibility when Norwalk was seeking alternatives to the sale of, its 
system. Another effect of the refusal to wheel Buckeye Power may have been to 

:prevent Newton Falls from purchasing wholesale from Buckeye in 1973, Craig 
:rr. 2927-28, NRC 210, 84. 
. 122. In 1973, Orrvile, Ohio, requested wheeling services from Ohio Edison 
and was specifically refused, Lewis Tr. 7958-59, 7980, 8003, 1134142,and 
11444, supra.' . . 

123. With respect to Orrville and the WCOE requests for wheeling findings, 
Applicants defend the refusals on the grounds that, without the specifics of size, 
identity and duration of the proposed load, Ohio Edison would be unable to 
·evaluate and respond ~o the requests, App. ff 36.103,36.104. 

The request for wheeling services were sufficiently, specific as to identity 
and size to indicate. to Ohio Edison that the municipalities were not ~dly inquir
ing in a vacuum; and that power was available to import, and, in the case of 
.Orrvi1le, to export, Lewis, Tr. 7980-84, 7997-?003; Cheesman, 12250, 12268-69, 
OJ 628. 

124. In viewing the record with respect to Ohio Edison's refusals to wheel, 
the Board fmds that the refusals were threshold in nature, so negative and fmal 
in tenor as to discourage· further efforts by municipalities ,to develop the 
engineeruig details which now are asserted, by Ohio Edison to be, needed in 
considering such a request, White 9707-08. ,There. is no record that Ohio Edison 
ever advised the municipalities concerning their lack ,of specificity, nor that 
detailed requests would be considered. Such advice defmitely was not provided 

'2 Applicants' argument that the Buckeye buy/sell arrangement disproves the existence 
of a territorial allocation agreem'ent between Ohio Edison and Ohio Power, App. ff.l49. p. 
119. is unpersuasive in view of the compelling evidence that such an agreement did exist. 
First, the Buckeye buy/sell arrangement did not introduce phio Power as a competitive 
force in Ohio Edison's service area. The power involved was essentially that of Buckeye 
Power. Inc .• App. ff 36.139. p. 117. Second. both companies were acting to exclude new 
transmission into the territories they had divided between them. They could be expected to 
depart from a territorial allocation agreement toward this end, DJ 572. pp. 118-120 • 
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in the WCOE negotiations, White, Tr. 9606'()7; The record as a whole established 
that Ohio Edison's refusal to wheel was a product of company policy, and 
perhaps even a matter of principle, DJ 572, p. 120, see also fmdings with respect 
to wheeling' Buckeye Power, supra. Additional specificity would have been 
fruitless. ' 

125. Added to Ohio Edison's territorial agreements, and s'tanding alone, the 
refusals to wheel effectively insulate Ohio Edison from competition from out
side sources, of power. They denied the entities within its service area the 
advantages of coordination in development and operations, and significantly 
contribute to a situation inconsistent with the antitrust laws. 

Activities Within Ohio Edison's Service Area-WCOE Negotiations 

126. WCOE, comprising the 21 municipal wholesale customers of Ohio 
Edison, was formed to oppose the wholesale rate increase fIled by Ohio Edison 
with the Federal Power Commission. As a part of the settlement of that case, 
Ohio Edison and WCOE' agreed ,to study a new form of power supply arrange· 
ment for the municipalities, Lyren Tr. 1883-86. 

127. The electrical engineering firm' of R. W. Beck and Associates was 
engaged to 'make the study which was completed in July 1975, NRC 44, 
Cheesman, Tr. 12149. The Beck'''power supply study" was conducted under the 
supervision of Mr. Cheesman who testified at the hearing that this firm was not 
free to study all of the possible alternatives which otherwise might have been 
available to WCOE; 'that these restrictions were imposed upon Beck through a 
series of meetings by Ohio Edison, Cheesman, Tr. 12,151. Therefore, the study 
contains recommendations which are not necessarily the best (or WCOE but 
only those which met the initial test of acceptability by Ohio Edison. Eliminated 
from the study at the instance of Ohio Edison were the following possibilities 
which would affect the power supply for WCOE: ' 

1. Ohio Edison would not consider any third party' wheeling including 
wheeling among municipalities; wheeling from muniCipalities to other 
sources outside the Ohio Edison service area; and, as discussed above, 
wheeling from outside the Ohio' Edison service area to the municipalities 
located within, Cheesman, Tr. 12152, 12167; Lyren, Tr. 2022. Third party 
wheeling was not excluded from the settlement approved by the Federal 
Power Commission. In fact, WCOE settled in the belief wheeling should 
have 'been included in the subsequent negotiations, Mayben, Tr. 12530; 
Cheesman, Tr. 12191. 

2. WCOE would not'hilVe access to existing generation. With respect to 
future generation, only those units selected by Ohio Edison would be avail
able, Cheesman, Tr. 12152, 12167., 

3. Even with regard to new units; Ohio Edison initially llinited the 
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availability to 10% of WCOE's estimated peak load annually, Cheesman, Tr. 
12170·71. This would have required more than 30 years for WCOE to 
achieve self.sufficiency in generation, Cheesman, Tr. 12170. 

4, The 10% of peak load limitation was abandoned and a new restric· 
tion substituted in June 1975, NRC 44, Appendix letter dated June 17, 

,1975, from Firestone, The new proposal required that WCOE participate to 
the extent of 50 megawatts each in 11 CAPCO units ,9 3 Although WCOE 
would pay for .all constructing, owning and maintenance costs, only Ohio 
Edison had the right to determine the scheduling of capacity and energy 
from the WCOE portions,94 

Moreover, the proposal provides that: 
,The WCOE entitlement to energy from its ownership portions of 
CAPCO units is based on the ratio determined by the energy delivered 
to WCOE customers and the energy delivered to Ohio Edison customers 
{includirig W~O~),Id. ' 

-. ~ -
Under this plan, if Ohio Edison decided to schedule less than full capacity, 

, the output of the capacity owned by WCOE woUld be proportionally 
reduced. To make up the deficiency in power, WCOE would lie compelled 
to convert back to being wholesale customers of Ohio Edison for the energy 
deficit, Mayben, Tr. 12570. Rather ,than reducing the cost of energy to 
WCOE, the proposal could encumber WCOE with ownership and capacity 
that it was unable to use, Mayben, 12573. ' , 

5. Ohio Edison also would impose restrictions on the resale' ofWCOE's 
power from the units it owned (including nuclear). Excess' base load 
capacity would have to be resold to Ohio Edison and would not be available 

. for export by WCOE to an outside soui-ce,'Cheesman, Tr. 12155; Lyren, Tr. 
2014. This restraint 011 allenation is even greater than that condemned by 
the Supreme Court in Arnold 'Schwinn, supra, p. 22, because, in this 
instance, WCOE would be the owner of the generating capacity and not a 
purchaser for resale as in Schwinn. Of course this restriction upon the resale 
of excess capacity is redundant, because without the opportunity to wheel 

"power among municipalities or to outside sources, excess capacity could not 
be resold to anyone except Ohio Edison., " , , , 

6. WCOE would have reserve responsibilities based upon the reliability 
formula known as ''PIN.'' As we note hereafter,'the Board fmds that this 
formula was adopted by CAPCO companies predicated upon their' own 
belief of how Applicants could best work out their reserve problems 'among 

, . . , . . 
• 3 Including the nuclear units involved in this proceeding. ' 
94 This is one of several situations where Ohio Edison haS made unacceptable proposals 

to its customers which would require the customer to pay for facilities which facilities 
would be controlled by Ohi~ Edison. See Findings 149·150, infra. 
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themselves. But it is inherently unworkable for small utilities, see Findings 
212·213 infra. In this instance, the unworkability is demonstrated by the 
fact that WCOE would be required to carry 280% reserves under the PIN 
formula, Cheesman; Tr. 12158. 
," ,7. A fmal requiremenfimposed by Ohio Edison would provide that the 
WCOE power not supplied from WCOE generation would be 'supplied 
exclusively from the Ohio Edison System, NRC 44, Appendix Firestone 

" letter February 28, 1975, p. 2. Here again in view of the refusal to wheel 
. from outside sources together 'with territorial allocation agreements the 

exclusive supply proposal by Ohio Edison arises from a surfeit of caution. 
WCOE has no other power available to it. 

:' .128. Beck Associates did not"consider any alternatives that had been 
excluded by Ohio Edison, White, Tr. 9782, since this was'a preliminary under· 
standing 'to the scope of the study, NRC 44, Appendix I. Accordingly, Beck 
Associates narrowed their efforts to seven alternative methods of power supply, 
including the status quo, and concluded that a plan for the prepayment of power 
purchases; considering all the factors, 'is the best 'plan available to WCOE, NRC 
44, p. ~II, 1·2. , ' ' , ' 

129" At 'an August 19is meeting, WCOE and Ohio Edison agreed in 
, • ~ , , I • 

,piinciple to the "prepayment, of power purchases" plan, App. 15, but 
subsequently WCOE reconsidered the suitability, of this approach where the 
matter rested at the close of the record, fd: " , ' 

130."In approving ,the 1972 fate hike, the Federal Power Commission 
understood that the parties, agreed to undertake a joint study and effort to 
realign their, long-term ,p'ower:, supply relationships including studie's ,of the 
feasibility of joint ownership' or' other contractual agreements relating to generat
in'g capacity, App. 9 (Order approving rate settlement). However, the Applicant, 
Ohio Edison, has not yet been',required to 'release its hold upon the WCOE 
'members as Tull-'requirement wholesale, customers and it enjoys this rate hike 
meanwhile. ' " ,'.. . 
, 131. 'with ;espect to the \VCOE ~egotiations, lthe Board .r~ds that Ohio 
Edison has failed to act reasonably and in a manner consistent with the antitrust 
laws: As a result; Ohio Edison has denied to the memb~~s ofWCOE the benefits 
of.coordinated operation and development, has hindered competition with these 
syshims,' has' dtmied WCOE members the benefits of competition among Ohio 
'Edison and electric utilities outside the ohio Edison service area, and has denied 
WCC)E reasonable and practic3! .'access to nuclear geneiation. In the process, 
Ohio Edison has acte'd affirmativeiy and deliberately to preserve its monopoly 
position in bulk power service in its service area. . 
• I '( 

Restraints Upon Wholesale Customers , ' 

132. In each of the power supply contracts with rural cooperatives'iIi effect 
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during the relevant period until superseded by the Buckeye Power buy/sell agree
ments, DJ 17-23, Ohio Edison placed the following restrictive clause in sub-
stantially identical form, DJ 17:, , 

3. Cooperative agrees that all of the electric energy purchases hereunder is 
for resale direct to consumers and that the energy will not be sold by 
cooperative for resale. , ' J 

Two years later when the power supply con~rads with the seven cooperative~ 
were replaced under the provisions of the June 1968 Buckeye power agreement 
(NRC' 190) there was a prohibition against reselling the 'Buckeye Power handled 
by' Ohio Edison,ld. ' , ' , . 
, " 133. By these restrictions', Ohio Edison has eliritinated wholesale competi. 

tion between it and the rural electric cooperatives within its service a'rea. . ". 
, , In addition, at least until 1967, Ohio Edison had a territorial agreement 
with Holmes-Wayne Cooperative' which eliminated retail corripetitio'u between 
those two utilities, DJ 522. ' 
, 134., Prior to 1965, Ohio "Edison restricted ,its mUnicipal' wholesale cus
io~ers in reselling power to industrial customers except in relativ~ly' small 
amounts controlled by',Ohio Edison, DJ 2443. These restrictions reserved to 
Ohio E(ii~on the right to serve new industrial acc~unts whose peaks ranged from 
50 to' 150 kVA depending upon the particula~ municipality involve'd,ld. Ohio 
Edison thereby eliminated competition between it and its municipal wholesale 
customers for these desirable industrial accounts. These contracts also reserved 
to Ohio Edison the right to continue to serve any account' within the 
municipali'ty already served by the company thus eliminating retail competition 
to that extent, e.g."DJ 26 and 27. . , ' ' ' 

135: These contracts are relevant to our proce'eding because they enabled 
Ohio Edison to acquire industrial loads which it held begirirung in 1965 'when 
new contracts were issued to the whole'sale customers, DJ 44·62. The new 
contracts provided that Ohio Edison, unless waived by written consent, shall 
continue to' serve accounts it was then serving (thUS freezing 'its previously 
acquired industrial loads). Ohio' Edison retiuned exclusive right to' serve any 
premises within the corporate limits that could be reached 'by its secondary 
distribution lines and any business outside of the municipality not then being 
served by the municipality or which could not'be reached by the municipalities' 
secondary distribution facilities, DJ 44-62. " .' , ., '. , : 
, 136. The effect of these restrictions was to maintain Ohio Edison's position 
with the municipalities and, to eliminate competition tor' virtually all new 
ifldustrial loads located outside the boundarie's of the municipality although, 
under Ohio law, mUnicipauties were' entitled' iocompete for such business. 
Comparable restraints were imposed upon the Company, ld., see also DJ '63-65. 

137. On occasion Ohio Edison denied permission to the municipalities to 
extend their primary distribution system. For example: with respect to' Wads-
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worth, Lyren, Tr. 224647, 1926; and with respect to Niles, DJ 406'(}9. These 
denials, of course, foreclosed competition for the retail accounts involved. 

Sometimes the Ohio Edison Company granted permission to municipalities 
to extend their primary system but, when this was done, it lead to a curious 
practice known as "banking!' Lyren,Tr. 1926. Banking is a system of credits and 
debits where the condition of consent is that the municipality trade to Ohio 
Edison a like customer at a future date, e.g., NRC 63·64. The banking conditions 
were enforced, Lyren, Tr. 1940. Sometimes the banking exchanges would 
involve an entire development, e.g., NRC 3940, but most often single cus· 
tomers, Lyren, Tr. 1940. When there was an accumulation of customers in the 
bank, the parties would, meet and make adjustments to equalize the credits, 
Lyren,'ld. There was no p'rovision for consulting the customers involved. They 
were traded back and forth for the convenience of the utilities without regard to 
whether their rates would increase or decrease without consideration of any 
competitive factor. ' . , 

There is probative evidence that this banking practice was' followed with 
respect to the municipalities of Wadsworth, supra, see' also NRC 65-66; DJ 
59·60; DJ 63;DJ 466, Hudson, DJ 474; tiJ 475; and Cuyahoga Falls, DJ 481-2. 

138. The bankirig practice discouraged the City of Wadsworth from seeking 
new customers because the problem of exchanging these new customers for old 
customers eliminated the incentive to compete: This tended to restrict the 
growth of the municipal systems, Lyren, Tr. 2264; Tr. 2267 • 

. 139. Ohio Edison eliminated the customer and territorial allocation provi
sions of its municipal power supply contracts unilaterally when it fIled a 1972 
request for a rate increase with the Federal Power Commission, App. 10; App. 
11. Applicants maintain that the deletion of the anticompetitive provisions of 
the contract was as' a result' of Ohio Edison's growing sensitivity to the applica. 
tion of the antitrust laws to the electric utility industry, App. ff 36.41, p. 92. 
This may have been one of the faciors entering into Ohio Edison's decision to 
eliminate 'restrictive provisions, but another consideration by Ohio Edison's 
general counsel was a concern that the provisions restricting mUnicipalities were 
located in the rate schedules controlling the contracts, thus subject to change in 
a proceeding before the Federal Power Commission. The restraints upon the 
company were located in the main body of the contract which would remain 
unchanged, DJ 613. This was apparently an error in planning by Ohio Edison 
whose idea was to have the terms that bind municipalities live on beyond the 
ten·year period of' the contract, while Ohio Edison would be freed from its 
restrictions at the conclusion of that term, DJ 613. Thus, there were very 
practical business considerations for Ohio Edison to drop the customer and 
territorial allocation restrictions from its ftling with the Federal Power 
Commission. 
. Iii any event, regardless of the motivation for dropping restrictive provi. 
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sions, ' the' ,damage had' been done. Areas served by Ohio Edison were 
permanently preempted by the extension of their primary systems under the 
anticompetitive terms of these ten.year contracts. 

140. From 1965 until about June 1976, Pennsylvania Power's municipal 
wholesale contracts contained restrictions on the resale of the power, DJ 67-76. 
The restrictions contained in Grove City's contract, DJ 76, are typical: 

'Except with' the written consent of the company, service' furnished 
hereunder shall not be resold for use at any premises now or hereafter being 

,. furnished electric service directly by the company. Except with a written 
consent of the municipality or upon the order of a public authority having 
jurisdiction, the company will provide no direct. service for use at any 
premises now or hereafter being furnished electric service directly by the 
municipality.95 

, " 

A practical application of this restriction can be seen ~ Grove City's situati~n. 
Athough it has the capacity, and would. otherwise have the right to serve an 
industrial customer in its distribution area, it would be unable to ,serve that 
customer because of Penn Power's preexisting se~ce, Allen,Tr. 4765-66. ' 

141. In Elwood City, Penn Power serves all of, the industrial customers, 
Urian, Tr. 4967. Although Elwood City would like to negotiate for industrial 
business, the restrictive contract (OJ .75, para. 4) prohibits Elwood City from 
serving the industrial customers presently served by Penn Power, Tr. 4970-71. 
Elwood City' has the, capacity to serve industrial customers, Tr. 4972. Penn 
Power .. officials advised Elwood City that consent to serve industries within 
Elwood City would not be granted, Luxenberg, Tr. 6400, Urian,Tr. 4986.96 

142. In this and in other cases of restrictive agreements, Applicants contend 
that there must frrst be some. evidence, of ·enforcement of. the restrictive 
provisions before the Board can fmd that they were, in fact, restrictive in effect, 
e.g., App. ff 36.168. We have throughout rejected this argument. Not only is the 
argument sometimes .factually inaccurate as in the case of Elwood City, but it 
fails as a matter of logic. First, a void of evidence does not prove that there was 
no enforcement. Second, it assumes without foundation that parties do not 
comply with the terms of their contracts. 

Long..:rerm Contracts 
.\ 

' . .143. The evidence does not support the findings proposed by the opposition 
parties that the ten-year terms of Ohio Edison's municipal wholesale contracts 

'5 Beginning in May and June of 1976, Penn Power bas proposed new contract forms 
eliminating the restrictive provisions, App. 243-App. 247. . . , , 

,oThe restrictive provisions of Elwood City's contract were relaxed somewhat with 
respect to certain specifically named commercial and residential customers, DJ 71. 
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are unreasonably long; DJ ff 8.11; NRC ff 1.253; C ff 1306. This does not 
abrogate, however, the Board's observations that the length of these ,contracts 
must be considered in light of other restrictive provisions. '".. ' 

I ( ' •• _ .: '. ' 

Capacity Limitations ' 
" ' \' " , 'j 

, ".144. In 1974, Ohio Edison attempted to impose upon Newton Falls a 
municipal wholesale contract (NRC 73) with the following provisions:, ' 

" , 'I. No more than 6,250 kVA would be provided without written consent 
, of Ohio Edison,'Id. " 

" 2. The municipality must buy all of its power from Ohio Edison, NRC 
86·104 (current FTC Rate Schedule), 

The contract was for 10 years.97 Newton Falls' City Manager testified that 
6,250 kVA would be barely' adequate, or would result in a slight shortfall u'rider 
the 10-year projected need of 6,330 kVA, NRC 44; Craig, Tr.2876. Since the 
capacity limitation would barely provide for Newton Falls' riormalload giowth~ 
it would be a certain bar' to the addition of neW industrial ioads, or an extension 
of the City's system, Craig, Tr. 2926a. Any' new business iost by' Ne\fton' Falls 
would go, of course, to Ohio Edison. Considering the full·requirements provisi~n 
of the proposal, which was redundantly backed by Ohio Edison's refusal to 
wheel98 ahd the continuing effect of its territorial agreements with other in
vestor-owned utilities; the contract 'would eliminate competition between Ohio 
Edison and Newton Falls as effectively as did the recently abandoned customer 
allocation Clauses:, ' 

145. Ohio Edison defends against this charge by stating that the restrictions 
were no more than reasonable safeguards against unplanned demands upon 
generating and delivery capacity. The Board, considers this asserted jUstification 
in light of three factors: ' 

, ,'1. The proposed limitation of about six megawatts constitutes only 
about 15/100 of 1% of ' the combined Ohio Edison/pennsylvania Power 

, ' 'generating capacity of 4,266 megawatts, NRC 207, p. 26. 
2. Mr. Firestone's testimony that the 6,250 kVAlimitation was' due to 

the limited capacity of Newton Falls transformer is not persuasive, Fire
stone Tr. 11201. This appears to be an after-the-fact justification' .. We were 
unable to find any reference to this problem in the negotiations leading to 
the final contract. Nor do we understand why' sufficient transformer 

97 Staff urges a lmding th~t this period was unreas~nablY long considering the repies~ive 
effect of the proposal. Nowhere does the Staff, nor the Applicant for that matter, analyze 
the fact that the contract executed 'provides for cancellation at the end of five years with 
two years notice prior to cancellation. " " 

'I A very real restriction. Newton Falls was unable to buy Buckeye Power paitly because 
Ohio Edison refused to wheel itiNRC 84. ' , 
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capacity could not be a 'condition of sale if it was not already an obvious 
implicit condition. ", 

3. I The limitation' does not account' for the ultimate need of Ohio 
Edison to serve any loads from which Newton Falls would be foreclosed; , , 

146. The Board finds that the 'initial power supply proposals by Ohio 
Edison to' Newton Falls were attempts to restrict competition between them. 
They manifest Ohio Edison's intent and attempts to preserve its monopoly in its 
service area. '. 

147" Following FPC mediation and the commencement of hearings in this 
proceeding, Ohio Edison proposed terms accepted by Newton Falls which pro
vide for additional capacity when required by the city if there is, sufficient 
notice, Craig, Tr. 2917, App. 34 (December 1975 contract). 

Refusals to Deal 

148. For 'the purpose of maintaining and extending it~ monopoiYPosition, 
Ohio Edison has refused to sell bulk power. Sometimes these'~efusals have be~n 
in the form of a sham offer to interconnect upori' conditions which municIpal 
systems found to be burdensome or impossible. In other cases Ohio,Edison has 
refused t~ make 'power available in higher voltages thus preventing muni'cipalities 
from competing Jor industrial loads or denying them the' economies of taking at 
higher voltages and breaking load for resale. Also as' note'd supra, Ohio Edison 
initially: refused to provide sufficient power to Newton: Falls to enable it to 
extend, it,s service. ". ' , " " 

. Although none of the proposed transactions analyzed in this regard would 
have be~n unprofitable for Ohio Edison, the advantages of. the refusals are 
obvious. Ohio Edison having secured its service area against competition from 
without 'is the only available supplier for business denied to the municipa1iii~s by 
the refusals. ' . , '. , .. 

149. In July 1973, to ease its dependency upon its own oil and gas fired 
generators, Newton Falls began negotiations for purchasing power from Ohio 
Edison, Craig, Tr. 284647. Studies by Ohio Edison demonstrated that a 69 kV 
interconnection would be required, Craig, Tr. 2915-16. Ohio Edison proposed 
that Newton Falls' pay the cost, of an interconnecting line in advance but that 
Ohio Edison would own and operate the interconnection and serve other cus
tomers on the lIne. Ohio Edison would later refund the costto Newton Falls, 
NRC,77. This was a departure from ,usual '.industry practice (NRC, 77) but, 
according to Applicants, was'necessary because of a "financial crunch," App. ff 
36.45., ' , ' , 

'Because 'th~ cost of the l~e was estimated 'to be ~ery substantial and for 
other reasons, 'it would have bee'n necessary for Newton Falls to issue ,bonds to 
fmance the project, NRC 79. 
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Provisions of the Ohio constitution prohibit mUnicipalities from raising 
money to loan to a private corporation by issuing bonds, NRC 74, and limits the 
purpose of mortgage' revenue bonds to constructing or extending the munici
pality's own facility, NRC 77. This was the advice of the law fum of Squire, 
Sanders and Dempsey, NRC 74 and 77, and the correctness of this counselling is 
not contested by Applicants.99 As a result, Newton Falls was unable to raise the 
necessary funds for the interconnection. The effect of this constitutional pro
hibition upon Newton Falls was made known to Ohio Edison in connection with 
the Federal Power Commission efforts to resolve the impasse, NRC 79. But Ohio 
Edison insisted upon these terms, NRC 79, Craig, Tr. 2856-57 and 2876. It was 
not until the eve of this hearing in November 1975 that Ohio Edison agreed to a 
plan permitting Newton Falls to own the line for which it must pay, ld. and 
NRC 83. 

150. Proposals of this same nature were made by Ohio Edison to the 
Municipality of Niles, NRC 216-17, Orrville, Lewis, Tr.7960, and Norwalk, NRC 
82. Niles accepted these terms, App. 268. Orrville found the terms to be impos
sible to accept, Lewis; Tr. 7960, 7980. The City of Norwalk, unable to borrow 
money, financed a temporary interconnection with "on-hand moriies," NRC 82, 
then so~d its system to Ohio Edison. ' , 

151. Applicants defend against the allegation that the fmancing and owner
shIp conditions constituted a refusal to deal with the argument that :the plan 
places the burden of the cost upon those who would most benefit, App. ff36.50, 
36.52.100 This misses the thrust of the charge. Ii is not the allocation of costs to 
the municipalities which is the' essence of the charge. It, was the' coupling' of 
financing responsibilities with the requirement that Ohio Edison own the facility 
and receive prepayment for the construction, which made the proposal func
tionally 'useless to Newton Falls' and Orrville and of dubious and temporary 
benefit to Norwalk. The arrangement with Niles, was consumated after June 28, 
1976, (App. 268) near the end of this hearing and its impact upon that munici
pality does not appear in the record. 

99 As it happens, Squire, Sanders and Dempsey represe~ts CEI in this proceeding. As we 
learned in the attorney disqualification phase, favorable advice of this irrm is desirable to a 
municipality 'seeking to issue bonds due to the iums' longstanding' preeminence in the field, 
NRCI-76/3, 236 at 239, 254. 

J oODuring the negotiations with Newton Falls, Ohio Edison justified.its position by 
asserting that these conditions were applied to all municipalities uniformly as a requirement 
of the Federal Power Commission, Craig Tr. 2913-15, NRC 81. Aside from the point that 
the assertion of an FPC requirement does not comport with the facts, NRC 79, the argu
ment that regulatory agencies restrained the utilities from free dealing with muncipalities is 
incompatible with the major theme of Applicants' defense that the regulatory scheme is an 
effective substitute for the antitrust laws. 
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High Voltage Power Supply 

152. Ohio Edison and Penn Power are charged with refusing to sell high 
voltage power for the purpose and with the effect of restraining competition 
with municipalities, particularly for ind':!strial loads, OJ ff 8.24, 8.25 and C ff 
14.01. 

Electricity at higher voltages is more efficient to deliver and is therefore 
cheaper, Tr. 4978. Fo'r this reason, the availability of power at higher voltages 
would better enable municipalities to compete. Moreover, some industrial cus· 
tomers require that their service be at higher voltages, Urian, Tr. 4978. In 1972, 
The Cities of Cuyahoga Falls and Niles, Ohio, ~ere seriously considering service 
at 138 kV for the "fairly near future," DJ 421, and requested Ohio Edison to me 
a rate for such service. None was on me at that time, ld. Niles was at an 
advanced stage of planning for high voltage facilities, DJ 418. Ohio Edison 
refused to me a wholesale rate at 138 kV, OJ 419,421. , 
, 153. Ohio Edison justifies its unwillingness to me a rate for service at 138 

kVon the basis that it pelieves that in doing sO,it would be violating the FPC 
rules, requinng that' a rate schedule not be med more than 90 days before the 
'date on which the expected service is to begin, App. ff 36.76, White, Tr. 
9735·36. A problem arises with this restriction because the municipality faced 
with upgrading its voltage, will be ,required to make a substantial investment in 
order to receive service at that voltage. But it is difficult to determine the 
fmancial feasibility of going to higher voltage without knowing the rate, White 
Tr.9734. 

Applicants do not contend that the Federal Power Commission rules pro· 
hibit the utility from advising the municipality in advance what its higher voltage 
rates will be when filed. They contend ,that Ohio Edison gave iriterested cities 
every indication short of filing as to what the 138 kV rate would be, App.ff 
36.78. ' 

It is, therefore, appropriate to evaluate the adequacy of Ohio Edison's 
indications to Cuyahoga Falls and Niles to determine whether these indications 
were made in good faith. Applicants state that Ohio Edison was prepared to 
employ its 5% industrial discount (from 23 kV service) for estimating purposes 
and that municipalities were so advised, App. 36.79. It is true that Ohio Edison 
did advise Niles and Cuyahoga Falls of the industrial rate,DJ 419 and DJ 421. In 
informal discussions, DJ 417, Ohio Edison suggested that the 5% discount would 
apply, but in the formal written answers to the requests by Niles and Cuyahoga 
Falls, Ohio Edison specifically indicated that the industrial 5% discount m'ay not 
apply, DJ 419, 421. In view of the fact that Ohio Edison traditionally maintains 
a difference between its industrial rates and municipal rates (see' Price Squeeze, 
infra.), the Board finds that Ohio Edison did not make sufficient information 
available to the inquiring municipalities to provide them with dependa~le bases 
to proceed with the construction of high voltage facilities. 
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154. In 1973, Elwood City requested Penn Power to me a rate for 69 kV 
service, Urian, Tr. 4977. Elwood City was interested in competing for the busi
ness of some industrial custOIriers and 69 kV service was necessary in order to be 
competitive,Id. 4978. Penn Power refused to me a rate with the Federal Power 
Commission and gave no indication whatever to Elwood City what the rate for 
69 kV service might be, Urian, Tr. 5002, Luxemberg, Tr. 6410. Finally, in Apiil 
1975,ihe Federal Power Commission 'ordered Penn Power to'me a rate increase 
consistent with FPC regulations; DJ 626. At the FPC hearing, for the first time, 
the formula upon which the rates would be based was determined by the ad
ministrative law judge; Urian; Tr. 5003 and OJ 626,627. The effect upon 
Elwood City' of Penn Power's refusal to indicate a rate is even greater than the 
effect upon the Ohio municipalities because Pennsylvania cities must demon
strate that they can afford an expansion program before they may' issue bonds, 
Tr. 4979. The effect of Penn Power's refusal has been to deny Elwood City the 
opportunity to compete for industrial customers within'its borough, Urian, Tr. 
4978, Luxenberg, Tr. 6410. The failure and refusal of Ohio Edison and Penn 
Power to indicate the basis upon which they would file rates for high voltage 
power with the FPC constitutes an unlawful refusal to deal which restrains 
competition between these utilitie's and municipalities served by it. ' " 

The opposition parties have not proved that Penn Power's failure to provide 
maintenance power to Grove City was an' unlaw,ful,refusal to deal, O~ ff 8.12. 

Price Squeeze I • ,r: 

. I 

155. Ohio Edison, charges municipalities purchasing at wholesale signifi
can'tly higher rates than comparable sales to industry, Kampmeier, OJ 450, p. 
34. The'difference between the municipal and industrial rate in the Penn Power 
rate sir~cture Is even greater,Id. p. 35. This price discrimination is an important 
factor limiting the abilities of municipalities to compete for industrial loads, 
Lyren"Tr. 2047, Wein, Tr. 6974, OJ 587, p. 158. The parties discuss the charge 
of price squeeze in terms somewhat parallel with the elements of §205(b) and 
206(a) of the Federal Power Commission Act (l6 U.S.C. §824) and §2 of the 
amended Clayton Act, 15 ,U.S.C. § 13. The Clayton Act is one of the antitrust 
statutes named in § 105 (a) of the At<;>mic Energy Act. The pertinent provisions 
of the Fe~e.ral Power Commission Act proscribe unduly discriminatory preferen
tial, prejudicial or disadvaJltageous rates. Section 2 of the amended Clayton Act 
is the basic price discrimination statute. , , f (.: • 

" Applicants defend against ,the price squeeze charge App. ff 3659, et seq. in 
fou'r basic ways: ' 

, ' 1. The comparative price analyses involved in this charge is beyond the 
competen'ce of this Board and should be left to the FPC, App; Brief, p. 571. 

2. The retail industrial rate has been found to be reasonable by the state 
utilities commissions and the wholesale rate has been found to be reasonable 
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by the FPC, therefore both rates are reasonable and may not be challenged 
by this agency, App. ff 36.59-36.73. 

3. By adding the industrial load to its own load, a municipality can 
profitably compete for industrial customers because it would thereby 
qualify for a lower rate block, App. ff 36.72 .. 

, 4. Since the FPC and the State Utilities Commission each use a :cost 
factor in establishing or approving rates we must therefore infer that the 
difference between the municipal and industrial rates is cost justified, App. 
'ff 36.62, 36.68. Cost justification is a recognized economic justification and 
is an affirmative defense to a charge of price discrimination. 

, ,We address Applicant~' first two arguments jointly. While the FPC and the 
states have the responsibility and competence to establish rates, and we dO' not, 
price squeeze is a concept founded in antitrust: We are constituted to discharge 
the strong antitrust mandate of § 105 ,of the Atomic Energy Act. ' 

Moreover, we consider, as did the Supreme Court in FPC v. Conway Corp. 
supra, p. lSI, that ratemaking is not an exact science; that two rates each may 
fall within a zone of reasonableness, yet together they niay have anticompetitive 
impact and antitrust significance~ We do not undertake to mike 'or approve ra'tes; 
rather we evaluate the anticompetitve effects. of the rate differences. City of 
Mishawaka v. Indiana and Michigan Power'Company; supra, p. 151. ' 

In evaluating the price squeeze charges, the Board also observes' that the 
rates, despite the opportunity for review and hearing before the state commis
sions and the FPC, were initiated by Ohio Edison and Penn Power _ There is no 
grant of iniD'tunity from the 'application of the antitrust laws by virtue of state 
and, FPC regulation of the activity under examination. Cantor v. Detroit Edison, 
- U.S. __ 96 S. 'Cr: 3110 (1976) and Otter' Tail Power cOmpany v. U.S., 
sup~a: p. 148.' ' , . " , 

156. Applicants presented Mr. Wilson and Applicant~' Exhibits 167 and 168 
to demonstrate that municipalities can profitably compete for industrial loads 
by adding the industrial customer to its own load thereby taking advantage of a 
lower rate block for the increased total load, App. ff 36.70; Using the Cities of 
Wadsworth, Galion and Cuyahoga Falls as examples, Applicants hypothesized 
the effects of the price of power to those Cities by adding industrial accounts 
under various conditions, App. 167, App. 168, Wilson, e.g., Tr. 11060, et seq. 

City, C ff 17.01, and Justice, DJ ff 8.26,8.27, dispute the validity of Mr. 
Wilson's study by arguing that certain variables are not accurately and uniformly 
applied and that certain cost factors were omitted. The Board recognizes that 
the study does contain flaws such as omitting the municipalities' redistribution 
costs, using off-peak test periods, and failing to analyze the effect of multiple 
delivery points. But the study does establish that sometimes, under certain cir
cumstances, a municipality could sell power to a ietait'industrial customer at a 
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price less than that charged by Ohio Edison by adding the industrial customer's 
load to that of the municipality. 

This may not always be true, but even if it were, antitrust analysis must not 
end there. The municipalities ale entitled to operate free from the restraints of 
discriminatory and prejudicial rates even if the differing rates would permit some 
leve.l of gross profit to the municipality. As Dr. Wein testified, the price squeeze 
may still result in an unacceptable rate of return forcing the competitor out of 
the market, DJ 587, p. 158; see also Kampmeier, Tr. 6021·22.' 

In a classic price .discrimination case, Utah Pie Company v. Continental 
Baking Company, 386 U.S. 685 (1967) 'the Supreme Court recognized that injury 
to competition may be found even when competitors of the discriminating seller 
continue to operate at a profit, Id. at 702. The Board finds that the pricing 
scheme employed by Ohio Edison and Penn Power is a'price squeeze even where 
the only effect is to impo'se upon the municipalities a limit in the amourit of 
profits they may realize. ..', ", 

However, if the lower price to industrial customers is' cost justified, any 
impediment upon the ability' of the municipalities to compete would be at· 
tributed to their economic position in the chimnel of electric power distribution 
and not to iUlticompetitive pricing. Cost justification negates a price squeeze', 
Wein and Kampmeier; supra. .' 

157. Applicants urge'that the differing 'rates are cost justified because the 
mUnicipalities follow the peaking patterns of tlie system as' a whole while the 
indu'strial customers have peaks'different than the system peak, App. ff 36.68, 
Wilson Tr. 11046-65. Mr~ Kampmeier, the consulting engineer appearing for the 
Department of Justice, squareiy disputes this contention as 'being out-of.date, OJ 
450;pp. 35,36. He testified: , '.' 

Therefore diversity among the times of peak demands is at least as iikely as 
not to be an added reason for lower rates to distribution systems than to 
industr!es,Id., p. 36. . 

Neither Applicants nor opposing parties present cost studies.! O! Applicants 
arrive at the conclusion that the industrial rate is cost justified by a syllogistic' 
route. The retail'industrial rate is approved, or set, by the state utility commis: 
sion based, in part, upon cost of service. The municipal rate is approved or set by 
the FPC in part because of cost of service. The states have approved a lower rate 
for industrial customers than the rate the FPC has approved for municipal cus· 
tomers. Ergo, the difference is cost justified. ' '. 

Applican'ts reasoning is faulty .. They concede "Ohio Edison does not even 
look to its wholesale rate in deSigning its retail rates," App.ff 36.63. Therefore, 

I 0 I The burden res'ts up~n ,Applica~ts to establish a cost' justification defense. S~e Utah 
Pie, supra, 386 U.S. 685. 694. where the court recognized 'a statutory burden. We have a 
practical consideration for assigning the burden to Applicants. Only they have the data by 
which cost justification may ~e proved or disproved. 
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it is, apparent that Ohio Edison does not know if there is a justified cost dif· 
ference between the two rates. If the respective "zones of reasonableness" en· 
compassing the respective rates are broad, there would be no bases to infer any 
'differences in the costs of service 'from the rates approved. Indeed, if the zones 
of reasonableness are very broad, the cost rriay be higher to serve at the lower 
rate. The basic defect in Applicants' iogic is that they are failing to analyze rate 
differences. They admit that they have not done so, App. ff 36.63. Within the 
concept of a price squeeze, it is not the high rate nor the low rate but the 
difference between the rates which injure co~petition. There has been in this 
case a totally inadequate showing that the differences are cost justified. 

Toledo Edison Company 

158. The present system configuration of TECO was achieved through the 
merger and acquisition of 190 different systems into the present corporate 
organization. DJ 587, p. 70. By 1973, all municipal systems in its service area 
purchased their full bulk power requirements from TECO with the exception of 
Bryan and Napoleon which were partial requirements customers of Toledo 
Edison and the Village of Tontagony which purchase from Bowling Green (itself 
a full-requirements customer of TECO). DJ 587, pp. 71·72. In 1975, both Bryan 
and Napoleon .ceased self'generation of electric power and no self-generating 
municipals remain in the TECO service area. DJ 576, p. 128; Dorsey; Tr. 5251. 

159. Although the absorption of many smaller systems into the TECO 
corporate structure in part may be attributable to operating inefficiencies and 
fmancial constraints, see App. ff 35.03, the demise of these small independent 
systems also is a product of a considered and deliber~te acquisition policy of 
TECO. Municipals' were recognized as competitors vulnerable to acquisition 
despite the fact that many of them were profitable even though their rates were 
lower than those of TECO. 

-(a) Mr. Schwalbert, TECO's' Vice President in Charge of Districts from 
1972·74, detailed the aquisition policy. In a July 1974 memorandum, DJ 541, 
to' a newly appointed eastern district manager of the Company, Mr. Schwalbert 
states: ' 

I have attached a list of long-term objectives I put together and some ways 
to implement them. 

Acquisition of municipals is an objective high on our list. 

Continuing, under an outline entitled "Long-Term Objectives": 
Convert our wholesale towns to retail by purchasing their electrical systems. 
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This goal description is followed under Part II.B by specific directives related to 
its attainment.' 

(b) Although TECD has argued that its municipal competitors are weak and 
'inefficient and that opportunities for competition are limited, the Schwalbert 
memorandum, DJ 541, indicates otherwise. He urges company personnel to: 

... try to counteract the factors which prevent conversion to Toledo Edison 
retail service. These are: , '. .. 

a. Their rates are satisfactory-all lower than ours. 

f. They feel that they have an asset that will continue to grow in value. 

g. They operate in the black and transfer money to other nonelectric opera
tions (by court action) 

(c) TECD was aware that denial of bulk power services could be a means of 
forcing the conversion of siM-generating or distributing municipal systems to 
TECD customer status. For example, Mr. Schwalbert specifically commented 
that on the occasion of a major stOrIn inflicting damage on a municipal system, 
an intolerable situation would be presented if the municipality found it difficult 
to get suffici~nt help (i.e., lacked an interconnection or opportunity to obtain 
emergency power). Further, with respect to access to nuclear facilities, 
Schwalbert took note that the technology of the electric 'power business is 
changing rapidly. Also, in contradiction to the company's argument that com
petitive factors were de minimis, Schwalbert considered arguments relating to 
whether industry would rather be served' by a municipal system or by an in
vestor-owned company. Finally, the Schwalbert memorandum destroys Appli
cants' argument that acquisition' of municipal systems'byTECD occurred as a 
result of unsponsored deliberations by elected officials of the acquired r111inici
palities. TECD promoted the sale of these systems through continuing contracts, 
both direct and indirect, with elected officials. l 

02' '", 

160. Mr. Moran, TECD Vice President for Corporate Planning and a member 

10 2 Compare App. ff 3503 which asks us to hold that: 
with respect to both of these acquisitions [Waterville and Liberty Center], the Toledo 
Edison Company submitted a proposal only after it had been approached by the munici
pality and formally requested to do so and, moreover, an election was held in which 
these acquisitions were directly approved by a majority of the municipal voters 

with Schwalbert's statement that: ' 
We arrange for counsel to officially ask us to look into the possibility of sale. a) if we 
don't do it this way it looks as if we are pushing too hard •.•• b) when Counsel asks for 
this study proposal, then we send our people openly into the town to study the system. 
DJ 541. (Emphasis added.) , 
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of the board of directors, testified with respect to the last five or ten years that: 
We were interested in acquiring mUnicipalities during that period of time. 

DJ 583, p. 55. Of similar effect is the testimony of Mr. Schwalbert, DJ 577, pp. 
7·8; Kozac, TECO Vice President for Operations Analysis, DJ 579, pp. 24·25; 
Cloer, TECO Southern District Manager, DJ 582, pp. 34.35; OJ 161.103 

161. Since 1965, TECO has acquired two self.generating systems, Clyde and 
Waterville, Wein DJ 587, p. 71; NRC 158, p. TE·37; DJ 137, pp. 4·5, and the 
distribution system of Libertyville, Wein 587, p. 71; DJ 137; DJ 139; DJ 139(a). 

Anticompetitive Practices 

(A) Awareness of Competition. 

162. TECO regarded municipal systems within its service area as com· 
petitors. A June 1974 document entitled "Municipalities' Competitive Posi· 
tions" begins its discussion entitled "Summary" with the statement: 

It is conceded that muniCipalities can be a competitor as well as customer of 
Toledo Edison. OJ 166, p. 2. 

TECO's contracts to supply wholesale power to municipalities within its service 
area .contained customer allocations and restrictions which not only were anti· 
competitive agreements in restraint of trade, see Finding 166, infra, but were 
intended to prevent customer transfers from TECO to the municipalities. Moran 
DJ 583, pp. 82-83 .• Moreover, Mr. Moran admitted during deposition the 
presence of competition both for new loads and existing customers. Moran, DJ 
583,p.23. 

163. There is a relationship between solicitation of large loads and ·the 
availability of 10w-cos4 bulk power services. TECO officers were aware of this 
relationship. For example, Mr. Moran testified: 

Q: Well in suggesting that you didn't actively solicit customers within the 
service areas of the other Ohio utilities, you didn't have in mind that they 
had low-cost and reliable bulk power supply from an integrated system? 

A: Yes, we did consider them. 

Q: Was that one of the factors that you consider? 

A: It always is. 

i 03 This 1974 TECO memorandum refers to continuation of the Company's "practice of 
purchasing municipal systems" and indicates that the Company "should concentrate on 
those systems that have generating capabilities." 
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Moran, DJ 583, p. 30. 

Territorial Allocations 

164. Toledo Edison has been a party to territorial allocation agreements 
with neighboring utilities including Ohio Edison, a member company of the 
CAPCO group. Such agreements constitute per se violations of the antitrust law. 
Such agreements have not been submitted to or approved by any regulatory 
agency nor does the Ohio regulatory plan for electric utilities provide for the 
elimination of competition by intercompany territorial allocations. 

(A) Since at least 1965, TECO and Ohio Edison have been parties to a 
territorial agreement. DJ 513-17; DJ 519; DJ 533-35; DJ 53740. These ter
ritorial agreements took the form of "confidential" territorial maps which were 
signed by the highest officers of the company, DJ 516, frequently updated, DJ 
517, and used in the day-to-day operations of Ohio Edison, DJ 519. See Finding 
104,supra. 

(B) TECO and Ohio Power Company have had a territorial agreement since 
at least the early 1960s. DJ 536; Tr. 8123. 

(C) There is evidence that TECO also had entered into or observed a terri
torial allocation agreement with its Michigan neighbor, Consumers Power Com
pany. These two system operate in territories adjacent to one another along the 
Ohio/Michigan border. Another distribution system, the Southeastern Michigan 
Electric Cooperative (Southeastern), also provides electric service in southeast 
Michigan and in the TECO service area in northwest Ohio. Commencing at least 
as early as 1966, Southeastern approached TECO with a.request that it provide 
power to service the_ Ohio portion of its load. In September 1966, Mr. 
Schwalbert of TECO advised a field engineer of the REA that TECO did not 
want to provide service to Southeastern because TECO did not want to cross the 
state line. When officials of the REA indicated that TECO would not be ex
pected to serve in Michigan since the Cooperative would provide the necessary 
transmission and substation facilities to accept load in Ohio, Mr. Schwalbert 
stated: 

... indicated that his company did not want to invade the Consumer Power 
Company territory regardless who provided the facilities. 

After some discussion, Mr. Schwalbert admitted neither FPC or Buck
eye ... would interfere with service to the cooperative's Michigan load. He 
indicated that the only reason his company did not want to provide service 
in Michigan was because of the agreement between his company and the 
Consumer Power Company. DJ 108,September 12-14,1966. Report. 

TECO has denied the existence of any such agreement and has relied upon the 
testimony of Mr. Moran to support its contention that the refusal to supply 
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service to Southeastern was predicated solely upon business reasons. Although 
there is a conflict in the evidence, we find the report of REA official Badner, 
made contemporaneously with the events, DJ 108, to be inherently more 
credible evidence. First, Mr. Badner is a neutral party, an official of a govern· 
ment agency whose field report was made in the routine course of his duties. 
Second, there is no indication of record that Mr. Moran necessarily would have 
been informed as to the terms of any agreement, particularly an informal agree· 
ment negotiated by the top officers of his company concerning a topic which at 
least in the case of the territorial maps in Ohio had been treated as "confiden· 
tial." Finally, Mr. Moran's testimony has been unreliable in certain other 
instances, thus, reducing our willingness to accept it as probative evidence as to 
the nonexistence of a territorial agreement with Consumers. 

165. It should be noted that the legitimate business considerations which 
TECO claims served as the basis for its refusal to offer service themselves are 
suspect. First, TECO claims to have wanted to avoid the possibility of FPC 
jurisdiction which would attach to transactions of an interstate nature. We note 
that the decision in FPC v. Southern California Edison, 376 U.S. 205 (1964), 
should have caused TECO to consider whether it could in fact avoid such juris· 
diction in view of the substantial number of wholesale contracts to which it was 
party during 1966. Second, its reference to a desire not to operate in a fashion 
impermissible under the Buckeye agreement is unpersuasive since those agree· 
ments were not signed by TECO until 1968. Third, we note that in 1971, TECO 
refused to provide electric service to the Michigan portion of Southeastern's 
distribution system and that although in response to a 1974 request by South· 
eastern, TECO agreed to negotiate a power supply agreement, no such agreement 
has been signed as of this ,time. 1 0 4 

On balance, we find that TECO and Consumers were parties to a territorial 
agreement or understanding in 1966, the terms of which were observed by 
TECO.1 0 5 The' eXistence of a territorial' agreement between Consumers and 
TECO, however, is established by evidence of lesser weight than the uncon· 
troverted evidence of the Ohio Edison and Ohio Power agreements. Accordingly, 
we should state that in the sum of our deliberations, our fmding that TECO and 

104 Counsel for TECO indicates a willingness to sell power to Southeastern and states 
that a "commitment" to establish a delivery point has been made. Tr. 11,919. 

, I os TECO also has argued that this Board is collaterally estopped from making a imding 
contrary to that of the Atomic Safety and Licensing Board appointed to consider antitrust 
allegations in Midland. We earlier have explained our conclusion that we are not collaterally 
estopped from inquiring into this matter due to a diversity of parties, issues, and the receipt 
of evidence relating to TECO's proclivity to enter into such agreements as established by the 
Ohio Edison and Ohio Power territorial maps. Moreover, collateral estoppel carmot be 
binding where the public interest in assessing whether an unconditioned license should be 
granted in these proceedings would be disaccommodated through closing our eyes to the 
facts. 
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Consumers Power engaged in an illegal territorial aIIocation is not material to our 
overaII fmdings. We regard the TECO!Consumers agreement as additional sup
port for our finding of widespread territorial allocations by TECO, but if the 
allegations relating to Consumers had not been accepted, it would not alter our 
basic conclusion. ' 

166. TECO has a substantial number of fulI-requirements.wholesale-power, 
municipal customers. Its contract to provide services to these customers contains 
a paragraph'entitled "Provision 8" which aIIocates customers between TECO and 
the municipal distribution systems.106 The t'erms of Provision 8 constitute a 
restraint of trade that violates Section 1 of the Sherman Act. Moreover, Pro
vision 8 is unreasonable on its face and no credible evidence has been presented 
to persuade us that such a clause is necessary for the proper operation of any 
regulatory scheme of the FPC or the State of Ohio. Indeed, it might be noted 
that both the FPC and the State of Ohio have accepted substantial numbers of 
rate and service contracts which do not include territorial allocation provisions. 

167. At the instigation of certain TECO municipat customers, Provision 8 
has been deleted from many municipal contracts in the past few years.1 07 

Hillwig, Tr. 2378-84; NRC 4647; Dorsey, Tr. 5279-80; App. 35-36; App. 3842; 
App. 259-60; DJ 311; DJ 147 -,Provision 8 has not been deleted from all of the 
TECO wholesale firm power contracts with municipalities in its service area since 
at least one present contract, Genoa, contains such a provision at this time. App. 
ff35.39. 

168. The provisions of paragraph 8 had an actual rather than theoretical 
effect in limiting the extent of competition offered by municipalities within the 
TECO service area. Hillwig, Tr_-2370-72; 2375; 2417; 2422-24,1 08 An example 
of specific enforcement of the anticompetitive provisions contained in TECO's 

1 06 Bowling Green (NRC 45,111), Bradner (NRC 112), Haskins (NRC 118), Liberty 
Center (NRC 119), Montpelier (NRC 120), Pemberville (NRC '123) and Woodville (NRC 
125),Custar (NRC 114), Edgerton (NRC 115), Elmore (NRC 116), Genoa (NRC 117), Oak 
Harbor (NRC 122), and Pioneer (NRC 124). The fact that these contracts have been ac
cepted by the FPC would seem to negate TECO's argument that the Commission has 
provided an "adequate remedy" for such restraints. -

I o 7 The effects of the situation created by this restraint would not be dissipated in a 
short period of time. Thus, a situation inconsistent with the antitrust laws is maintianed 
even for municipalities no longer prohibited by contract from competition with TECO. , 

,10 8Mr. Hillwig conceded at Tr. 2422-23 that Bowling Green in fact never made a request 
of TECO to extend its services into TECO territory. He also acknowledged that no SUbstan
tial opportunity was presented for Bowling Green to "infringe" on TECO's "sa-called ter
ritory." At the same time, he stated that he was restricted from taking advantage of such 
opportunities as did exist and he indicated that Bowling Green has sought to expand its 
customer base within the City limits and is without specific policy direction relating to the 
acquisition of customers outside of the City limits. VerY Importantly, he stated that if 
Bowling Green had had access to alternative sources of bulk power through wheeling, they 
gladly would have tried to service additional customers. Tr. 2424. 
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municipal wholesale contracts is set forth in DJ 551. TECO relied upon and 
asserted territorial restrictions in its contract with the Village of Edgerton in an 
attempt to prevent that municipality from extending lines to serve new ~dustry 
on land outside of the corporate limits. 

Denial of Bulk Power Services 

169. TECO has refused to wheel power for municipalities located within its 
service area. Both Bowling Green and Napoleon made requests to TECO for 
wheeling. Such requests either have been denied or have been subject to deferral 
equivalent to denial. ; 

170. The City of Bowling Green has made -several requests for wheeling 
including a,request made at a meeting on June 2,.1972. Hi11wig, Tr. 2386-88: At 
that meeting, TECO officials (Moran and Wendall Johnson) gave a negative 
response to the wheeling request relating the, refusal, at least in part, to a "bad 
feeling for wheeling power because of an existing contract with the Ohio Power 
Company for wheeling Buckeye power." Tr. 2388. At another meeting held on 
August-27, -1975"attended by Mr. Smart, now Vice President and General 
Counsel of TECO and other company officials and representatives of four 
municipalities in the TECO service area, another request was made that TECO 
wheel power to Bowling Green. The response of, TECO to the request was 
negative. Moreover, there was a direct tie made by Mr. Smart betwee'n the future 
financing of nuclear plants in CAPCD and the Company's refusal to wheel. 
TECO's position appeared to be that wheeling would impose a burden in connec7 
tion with future planning' of loads and fmancing of CAPCD nuclea~ stations 
(which would include the Davis·Besse and Perry stations) Tr. 2402. Accordingly, 
there is direct nexus between the refusal to provide bulk power services and the 
construction arid operation of the nuclear units involved in this proceeding. 

. 171. At the time TECD gave a negative response to 'the 1975 Bowling Green 
request for wheeling, Bowling Green had an ~xpression of interest from the Ohio 
Power Company to supply wholesale firm power to the Village of Bowling 
Green. 

The presence of alternative sources of bulk power is procompetitive and 
would tend to; act as a check on TECD applications for wholesale rate increases. 
If alternate suppliers were available, TECO would have a concern that its higher 
rates would cause some of its customers to shift to another utility to obtain a 
portion of their electric, power requirements. Dhio Power, however, had no 
transmission linking it to Bowling Green and the City of Bowling Green was 
unable to sustain the financial burden of constructing transmission necessary to 
reach', the Ohio Power system.1 09 If TECO had, agreed to wheel power, then 
Bowling Green would have had access to an alternate power source. 

'An important factor in TECO's decision not to wheel power. for m~ici. 

10' Hillwig, Tr. 2405-07. 
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palities is the competitive effect that decision has upon the requesting entity. 
Moran, Tr. 10021-28'.' In the case of the Bowling Green request for wheeling, a 
study of the comPetitive effect of TECO's response was made at the TECO 
home office. Moran, Tr. 10029. 

172. On several occasions, TECO has refused to wheel power for the City of 
Napoleon. In July 1971, Mr. Lewis, a consulting engineer for Napoleon, was 
assigned the task of conducting a bulk power supply survey to determine the 
most economic means of meeting the City's bulk power requirements. Lewis, 
Tr. 5605-07. After studying a number of alternatives, Mr. Lewis recommended 
that Napoleon purchase seasonal power from Buckeye (through TriCounty 
Cooperatives). Lewis, Tr. 5612-14. The Buckeye power could be delivered to 
Napoleon either by TECO wheeling the power to the existing TECO·Napoleon 
interconnection which would be designated a Buckeye delivery point or by 
having Napoleon build a ten·mile 69 kV transmission line to an existing substation 
owned by TriCounty. Lewis, Tr. 5614; NRC 127. In furtherance of this plan, 
Mr. Lewis met with TECO representatives and was informed on at least three 
occasions that TECO would not wheel Buckeye power and would oppose efforts 
by Napoleon to obtain such power. NRC 127. Mr. Moran testified to a concern 
that if Napoleon constructed a ten·mile line to the TriCounty Cooperative, 
Napoleon might serve customers along the route of that line. Moran, Tr. 
10065-66.110 

110 Mr. Moran did not dispute the acCuracy of the Lewis affidavit, NRC 127, during his 
deposition, but attempted to qualify his position during his oral testimony at the hearing. 
As noted, the Board had some difficulty in accepting all of Mr. Moran's testimony at face 
value due to certain inconsistencies or attempted qualifications. 

Mr. Lewis has been an important witness in these proceedings since he was involved in 
engineering studies on behalf of many municipalities in the CAPCO area and since he 
negotiated on their behalf with various of the Applicant companies. Mr. Lewis was recalled 
for extensive cross-examination on several 'occasions so that the Board has had an oppor· 
tunity to form 'an opinion as to his veracity and his recollection of events important to the 
resolution of some matters in controversy. We have concluded that Mr. Lewis' testimony is 
generally reliable and we tend to give credence to his answers in instances where his testi· 
mony is not fully supported by the testimony of officials of the Applicant companies. 

As to the Napoleon/TECO negotiations, we note that NRC 127 was prepared on January 
19, 1973, and not in contemplation of these proceedings. Accordingly, we assign Mr. Lewis' 
testimony supported by NRC 127 greater weight than that of Mr. Moran in his later 
attempts to suggest that the Lewis testimony and affidavit are incomplete or inaccurate. 

An example of our difficulty with .the Moran testimony occurs on Tr. 10018-19 in 
which he indicates iust that TEeO has not changed in its policy with respect to wheeling 
but then states that his deposition testimony reflecting a change merely means "crystalliza
tion." That is followed by reference to App. 17, a summary of a meeting between represen
tatives of Bowling Green and TECO, which summary was prepared by officials of TECO and 
which Mr. Moran had just testified was a fair representation. When asked about the iust 
sentence of this TECO document which states "Mr. HilIwig then asked ,whether TECO 
would be willing to wheel," Mr. Moran denied that he regarded the HilIwig question as a 
request to wheeL 
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173. Although TECO was obligated to transmit power on behalf of Buckeye 
pursuant to the terms of the Buckeye transmission agreement, that agreement 
contained a provision that before a municipal wholesale customer of an in
vestor-owned utility can obtain Buckeye power, it must disconnect from the 
investor-owned utility and operate as an isolated power system for 90 days. NRC 
188, p. 3; NRC 190, p;1. This restrictive provision makes it impractical for 
municipal systems to obtain Buckeye power ,Ill Schwalbert OJ 577, p. 46. 
TECO has insisted upon strict adherence to this restriction, OJ 581, and TECO 
denied requests for waiver of this provision by Napoleon so that Napoleon could 
complete its proposed interconnection with TriCounty. In conformity with the 
Buckeye agreements, Napoleon was required to disconnect its system from that 
of TECO and operate in isolation before it could secu.re power from Buckeye. 
Dorsey, Tr. 5262, 5282, 5284; NRC 128. TECO indicated that it would not 
wheel Buckeye power unless Napoleon completed a 90-day period of isolated 
operation. OJ 145; OJ 148; NRC 128-129; NRC 131. Napoleon agreed to do so, 
Dorsey, Tr. 5264; OJ 149, though such operation would result in a serious 
reduction in the municipal system's reliability and leave it totally without 
reserves .during peak loads. Dorsey, Tr. 5264-66. Napoleon informed its cus
tomers of the impending isolated operation and received numerous complaints.' 
Dorsey, Tr. 5266-68; OJ 302-07. . 

The risks of isolated operation were such that Napoleon made a written 
request that TECO waive the 90-day cutoff requirement, NRC 130; Tr. 5269, 
but such a waiver was refused. NRC 131; Tr. 5269. TECO took the position that 

. it would emphatically resist any such waiver in Napoleon's case, OJ 150. 
Napoleon was therefore very concerned about the possible need to reconnect 
with TECO if an emergency arose on the municipal system during the 90-day 
cutoff. Dorsey, Tr. 5270; Moran, Tr. 9861. Napoleon suggested a simple method 
of disconnecting the systems which would require only 15 minutes to reconnect 

I II The Buckeye contract also contained a provision prohibiting Buckeye from 
furnishing service to any present customers of other electric entities (the Department of 
Justice contends that this clause should be read as relating only to retail sales since the State 
of Ohio has no authority to regulate that aspect of wholesale sales which is subject to FPC 
jurisdiction). This means in effect that a municipal system which obtains part of its power 
requirements through self-generation supplemented by the purchase of wholesale firm 
power from another system will never be in a position to obtain Buckeye power because 'the 
system is precluded even from requesting iriterconnection with Buckeye after a 90-day 
isolation period since it would have inadequate power during that period. Thus, only sys
tems capable of generating 100% of their power needs even have the option of considering 
Buckeye as an alternative source for ftrm. power requirements. See Eppard, Tr. 5453, 
5455-57. See also arguments of counsel, Tr. pp. 5469-74. There is no evidence of record 
that TECO was responsible for the insertion in the Buckeye agreement of the clauses 
prohibiting service to present customers of other entities. Justice argues, however, that 
TEeO was a knowing beneficiary of what it contends to be an inherently anticompetitive 
provision. 
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in case of an emergency, but TECO insisted on a cumbersome method which 
would require at least four to five hours to reconnect. Dorsey, Tr. 5273; Moran, 
Tr. 9861,9947; DJ 309_10.112 

174. At this point, Napoleon concluded that the risks of operating in isola
tion for a period of 90 days compounded by the additional risks imposed by the 
cumbersome procedure to reconnect with TECO in the event of an emergency 
required abandonment of its efforts to obtain an alternate source of bulk power. 
Accordingly, it accepted a new rate schedule offered by TECO which included a 
reduction in ratchet charges. Dorsey, Tr. 5274-75; 5292-97. 

175. TECO added additional obstacles to Napoleon's plan to purchase a 
portion of its power requirements from Buckeye through TriCounty by a refusal 
to operate with continuous synchronism with Napoleon if its arrangement with 
Buckeye were consummated. On three occasions between September 1971 and 
March 1972, TECO representatives made this refusal but gave no technical or 
engineering reasons in support of these refusals, Lewis, Tr. 5635 _39.1 13 'I, 

176. TECO has argued ,that .its denials of requests for wheeling should not 
be considered absolute, but merely as preliminary pending, receipt of specific 
requests. The Board rejects this argument. We believe that the record establishes 
TECO's refusals would not be understood by the requesting parties as a 
negotiating tactic but would be understood as denials of the request. Our finding 
is buttressed by the admission of TECO's General Counsel that it is possible for 
TECO to agree in principle to wheel subject to negotiation of specific details. 
Smart, Tr. 10105; 10121-22; 10150. In fact, TECO did not agree in principle 
to wheel for Bowling Green, subject to negotiation of details, upon the specific 
request of Bowling Green. We note that since Bowling Green had in mind it 
particular supplier-Ohio Power-the request was not made in a 'theoretical or 
abstract capacity. HiIlwig, Tr. 2386, 2388,2390,2394,2402-04; NRC 49; App. 
17; Moran, Tr. 10015-18; Smart, Tr. 10100-02, 10150. 

177. TECO's actions in refusing to wheel power for Napoleon, in refUSing to 
waive the 90-day disconnect provision in the Buckeye contract and in refusing to 
operate in continuous synchronism if Napoleon did conclude an arrangement 
with Buckeye should be seen in the light of the purpose of the original Buckeye 
agreement. At least one of the private utilities involved in the negotiation of the 

112 Mr. Moran's attempt to justify TEeO's position by citing "safety" considerations, 
Moran, Tr. 9861, 9945-55, is belied by his inadequately reasoned rejection of less cumber
some alternative methods of resolving TECO's purported concern. Tr. 9946, 9948-49, 9954. 
He ('many admitted that TECO could have obtained, protection simply by Napoleon's 
assurance that no city employee would enter the substation-an alternative never mentioned 
to Napoleon. Moran, Tr. 9954. ' 

1 13 TECO's representative at these discussions, Mr. Moran, was unclear with respect to 
what he had stated at these meetings. Moran, Tr. 9849, 9937, 10091-92. There is a dis
crepancy between his live testimony, Tr. 10009-12, and his deposition testimony, DJ 622, 
pp.s0-51. 
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Buckeye agreement, Ohio Power, did so for the purpose of forestalling construc
tion of an independent G&T (generation and transmission) system. In a 
February 1962 memorandum, Ohio Power stated: 

[w] e might forestall the construction of an independent G & T system by 
offering to cooperate to the extent of allowing the cooperatives to install a 
generating unit or units in one of our own stations and then delivering the 
power to the cooperatives over 'ou'r own facilities, with either Buckeye 
providing the transmission to load centers which we do not reach or the 
other utilities 'in Ohio which now supply cooperatives agreeing also to wheel 
'power. OJ 200, Attachment 12,p. 5..' 

Mr. Keck, TECO's Vice President of System Planning, testified that TECO 
entered into the Buckeye contract on an involuntary basis at the persuasion 
principally' of American Electric Power (Ohio Power). He admitted to a knowl
edge that the co-ops were planriing to' build a statewide transmission network 
and that ','the effect of entering into the arrangement for Buckeye would obviate 
the need for co-ops to own and control their own transmission network across 
the State of Ohio." 

178. We find that the action of TECO in refusing to wheel for municipaaties 
within its service area is anticompetitive not only due to the structure of the 
market and the refusal of TEeD to make available' other bulk power services, 
but in addition because TECO had joined in an agreement designed to insure 
that its municipal competitors would be unable to obtain access to an alternate 
transmission network. Thus, our conclusion as to the anticompetitive effects and 
motives of the various TECO refusals is buttressed by the evidence of TECO's 
understanding of the consequences attendant upon execution of the Buckeye 
transmission agreement. " 

179. In 1966, TECO was aware that Waterville was an isolated self-generat
ing muncipal system which was having problems ,with reliability and voltage 
variations. Cloer, DJ 582, p. 12. TECD also knew that Waterville was unable to 
supply all of its industrial customers with power on certain occasions. DJ 615. 
Waterville informed TECO that it was interested in negotiating for bulk power 
supply on a long-term ,basis. DJ 615. Exhibit DJ 504, a report from Cloer to 
Schwalbert on Cloer's meeting with Mr. Bucher, president of the Waterville BPA, 
is significant in many respects. First, it indicates that Waterville was seeking 
some form of interconnection because its system was "in trouble" when its large 
generator was down. This demonstrates TECO's awareness of the problems 
imposed by isolated operation. Second, the memorandum sets forth TECD's 
reluctance to sell wholesale power "since this makes their system more reliable." 
Thus, there is a direct relationship between the refusal to sell at wholesale and 
the knowledge that this refusal would place this small competitor in an un
tenable position. TECO's motive for placing ,its competitor, in this position is 
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further disclosed by Cloer's statement that the reason he wants to make this 
system unreliable is TECO's desire to purchase the light plant. Third, and ex
tremely Significant as we examine the arguments and representations advanced 
by TECO to justify a series of denials of requests to obtain bulk power service, is 
Cloer's statement that TECO did not want to state its actual position as its public 
position but rather devised a phony or secondary justification for the refusal to 
furnish wholesale power. Fourth, ,cIoer notes his awareness that a rejection 
could be made in such a manner as to avoid a complete "no" answer. Nonethe
less, it is clear that TECO had no intent of furnishing such service. In other 
words, it was dissembling with officials of the municipality. This is significant in 
view of TECO's protestations with respect to wheeling that it never gave a final 
negative answer but occasionally was willing to entertain the concept. Our 
confidence in TECO's articulated reasons for denial of bulk power services is not 
enhanced by careful reading of DJ 504. Finally, 504 again undercuts TECO's 
argument that its acquisition program came about not through its own initiative 
but through requests by village officials for TECO to acquire their facilities. ,As 
DJ 504 illustrates, such requests, in fact, often were the product of deliberately 
staged charades which masked the role of TECO as a moving party. 

180. In June 1967, TECO again responded to a ,request by Waterville's 
consulting engineers that TECO sell either full or partial requirements firm 
wholesale power, DJ 505. TECO refused, DJ 506. 

Denial of Joint Ownership in Large Scale Generating Facilities 

181. In 1971-72, the City of Napoleon engaged a consulting engineer, Mr. 
Lewis, to conduct a study of future bulk power supply alternatives .. Mr. Lewis 
met with TECO representatives Moran and Cloer (also present was Napoleon's 
City Manager, Mr. Wagner) to inquire as to whether TECO would consider joint 
ownership of large scale generating facilities by Napoleon and other municipal 
electric systems in the State of Ohio. Mr. Moran: , 

... responded by saying that Toledo Edison considers its municipal electric 
wholesale customers as nothing more than industriill customers purchasing 
power under a retail rate schedule and it intends to adopt rates for the 
municipal system's in the' future that will be on the same level as its retail 
rates to industrial customers; therefore, there would be no'feasible arrange
ment whereby Toledo Edison could enter into such a joint ownership-type 

, arrangement. NRC 127,p. 7. 

At another meeting on March 6, 1972, Mr. Lewis renewed the request for joint 
ownership of large scale generating facilities by Napoleon and other municipal 
systems to Mr. Moran and Mr. Cloer. Mr. Cloer stated that this was "impossible." 
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ld. Large scale electric generating facilities would include nuclear stations and it 
is reasonable to conclude that TECO's denial of access to large scale generating 
facilities to Napoleon and other municipalities effectively precluded these 
entities from obtaining access to the Davis·Besse and Perry stations. With respect 
to any asserted proposed change of attitude by TECO, we observe first that 
there is no evidence of record suggesting that any new policy of Applicants has 
been communicated to muniCipalities in the TECO service area; furthermore, the 
1971·72 refusals would have had a discouraging effect upon any planning neces· 
sary for these mUnicipalities to utilize the output of the Davis·Besse or Perry 
stations. 

182. Since commencement of these proceedings, TECO has agreed to con· 
sider joint construction with Napoleon, Bryan and Buckeye of a refuse·burning 
generating unit. Moran, Tr. 9858·59. However, TECO's witness was unaware of 
any notification by TECO to its CAPCO partners of its proposal to engage in 
coordinated development of a generating facility with non-CAPCO entities. 
Moran, Tr. 10666-67. TECO is aware that such an arrangement would be incon· 
sistent with CAPCO understandings. See Sullivan, DJ 578, p. 117.114 

,CAPCO ANTITRUST VIOf:,ATIONS 

A. Denial of Membership 

183. At the time of formation of CAPCO in 1967, each of the member 
companies had participated in actions intended or having the foreseeable effect 
of reducing the reliability and the economic viability of competing electric 
generating and distribution entities within their respective service areas. As has 
been noted in findings 7, 8, Ill, 141, infra, Applicants provided bulk power 
services to each other even as they avoided competition in the retail and whole· 
sale power transaction market. This avoidance was not passive since several 
Applicants were parties to affirmative agreements or understandings not to 
compete with one another. Moreover, each Applicant took actions intended or 
with the foreseeable effect of eliminating competition with non.Applicmts in 
retail power transactions. 11 5 These restraints took the form of agreements in 

I 14The president of one CAPCO member, Duquesne, has testified that approval by a 
member company's CAPCO partners would be required before the member company would 
be free to engage in coordinated development with non-CAPCO entities. Schaffer, Tr. 8557. 

I I 5 As noted, we are aware of the Pennsylvania Applicants' arguments nut Pennsylvania 
law does not permit direct retail competition between electric'entities in that state. None

'theless, Pennsylvania Applicants in their own internal documents have conceded the aware· 
ness of competition offered by the mere presence of other generating and distribution 
entities within their'service areas, and Duquesne engaged in conscious campaigns or actions 
designed to eliminate such entities. See Duquesne ff. 76, 79, infra. Further, the possibility 
that such electric entities could obtain access to economies of scale which would be re
flected in their retail rate schedules must have had some restraining influence on the Penn· 
sylvania Applicants notwithstanding their protestations to the contrarY. 
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restraint of trade with municipal generating and distnoution systems including 
territorial or customer allocations, attempts to fix prices for retail power trans
actions, and refusals to provide bulk power services where the refusals had the 
known effect of reducing the reliability and the economic competitive potential 
of these rival systems. Thus, each Applicant has entered 'into agreements and 
understandings the effect of which is to create and maintain a situation inconsis
tent with the antitrust laws within its own service territories. These actions or 
policies have continued over a period of years and their cumulative effect has 
been to reduce the level of competition within the cccr or to prevent such 
competition from being as vigorous as it otherwise might have been. 

184. Finding 183 describes the atmosphere and situation prevailing at the 
time of CAPca formation in 1967.' 16 Although a primary purpose for the 
formation of CAPCa was to secure certain lawful advantages to Applicants 
themselves, Fleger, Tr. 8617-20, a collateral and well understood result of the 
form~tion of CAPCa was to deny to competitive entities in the CCCT access to 
coordinated operation and development. During the CAPCa formation meet
ings, specific consideration was given to the inclusion of municipal systems in 
the CAPCa group. After considerable discussion among the prospective CAPCO 
members, they collectively' decided that only investor-owned utilities should be , 
permitted to join CAPCO and that mUnicipals or cooperatively owned systems 
should be excluded. Lindseth,117 DJ 568, p. 26_29.118 The record contains 
numerous references to formation meetings of CAPea in which the possibility 
of mUnicipal participation was considered and rejected. C 50; C 51; C 52. At one 
point, Applicants went so far as to consider the effect of including a municipal 
system specifically modeled after Cleveland in the allocation of CAPca generat
ing capacity. Interestingly, the resulting installed reserve of each Applicant 
company would decline with the inclusion of Cleveland in the CAPCa pool by 
using the CAPCa allocation formula while the installed reserve of Cleveland 
would have risen markedly. The author of the study recognized that the pro
posed approach was at variance with what the FPC might consider equitable. OJ 
278. 'Finally, we note that Applicants expressed considerable concern that their 
presentation to the FPC be as limited as possible in order to avoid the risk of 

IUThe acts and practices described above continued well beyond the 1967 inception 
date and many are in effect today. 

117Mr. Lindseth was Chairman of the Board of CEI from 1960 until his retirement in 
1967, and he served as a director of CEI ·untilI974. 

III Another CAPCO company executive, Mr. Fleger, Chief Executive Officer and 
President of the Duquesne Ught Company from 1958 to 1967, testified that he never gave 
considerati~n to the inclusion of other parties to the pool. He indicated that this was due, in 

. part, to Duquesne's desire to complete the CAPCO arrangement before it was required to 
make the decision with respect to the installation of its next large scale generating unit. 
Thus, Mr. F1eger decided it would not be worthwhile even to give thought to permitting any 
other party to share in the benefits of CAPCO. Fleger, Tr. 8617-20. 
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municipal intervention in the FPC review. OJ 279; OJ 280. The record reflects a 
continuing determination on behalf of Applicants that CAPCO be structured so 
as to avoid to the maximum extent possible FPC supervision and the possibility 
that the FPC might consider membership requests from municipal systems in 
deciding whether to approve any of the CAPCO agreements submitted for its 
review.119 C 52, p. 2. 

185. Having reached the consensus opinion that public power bodies not be 
included in CAPCO, Applicants then devised arguments to be advanced to the 
FPC staff as to why such membership was undesirable. The first reason cited was 
that: 

... The most appropriate means for the public power bodies to participate 
in the economic and other benefits of the Pool would be through the sale of 
capacity and energy by Parties of the Pool to these public power bodies 
under FPC approved rates. C 52. 

This rationale was a sham since in the same time frame Duquesne was refusing to 
sell power at wholesale to Pitcairn and had indicated an intent not to make such 
sales in the future. NRC 13 dated January 23, 1968. CEI had refused to inter
connect with the Cities of Cleveland and Painesville except upon an illegal price 
fixing condition. See C 99; C 111; C 128; C 132, Tr. 2569, 3152-53. TECO also 
refused to sell wholesale power to a municipal system which it hoped to acquire. 
DJ 504; OJ 506. 

-186. Mr. Greenslade, counsel for CEI, submitted to his counterparts at 
TECO, Duquesne, and Ohio Edison a memorandum dealing with the ability of 
the regulatory agencies to cope with new concepts in interconnection through 
the formation of power pools. He notes, in C 55, p. 2, that: 

Whether by accident or design, one of the effects of the tenancy in common 
concept [the proposed CAPCO method of ownership of generating 
facilities] has been, to date at least, removal of regulatory supervision. 

Similarly, the FPC is denied regulatory con trol except over minor facets of 
the arrangement' ... 120 

I I 91n fact, at least some Applicants were concerned about FPC efforts in 1967 "to give 
capacity value to small units in municipal systems when pool arrangements are being con
sidered." C 54, p. 1. The evidence shows that Ohio Edison ,was interested in rigging the 
CAPCO arrangements so that Pennsylvania Power would receive favorable treatment with 
respect to pool allocations of initial capacity while municipal systems seeking membership 
would not receive the same benefit. C 54. 

120 An interesting ,argument from the very Applicants who argue that the NRC 
essentially is ousted from juriSdiction in these proceedings because of the pervasive regula
tion of the FPC over all aspects of Applicants' operation. 
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Mr. Greenslade concludes that: 
I have seen no current efforts by the various agencies to assume additional 
jurisdiction over power pools and tenancy in common arrangements by 
utilization of the entities approach. 

However, he expresses his concern that regulatory bodies may become more 
active in an effort to fIll what CEl's counsel describes as a "substantial regula
tory gap." ld, p. 3. Finally Mr. Greenslade notes increasing attempts by munici
palities to become pool members and to participate in ownership of joint 
units121 as a factor stimulating FPC interests. He concludes, however: 

The FPC is seemingly sympathetic with these efforts, but its legal powers in 
the area are limited. 

187. At the same time as Applicants were combining to exclude their 
municipal competitors in the CCCT from CAPCO membership, they were dis
"Cussing the possibility of including additional utility members outside of their 
service areas as CAPCO members. Williams, Tr. 10354. This is further confirma
tion of Applicants' policy of isolating competitors within the CCCT and denying 
them the benefIts of coordination which Applicants received and made available 
to outside systems. 

188. We fInd that Applicants, from the very inception of CAPCO, were 
aware of and held mutual discussions concerning the possibility of applications 
for membership by other entities in the CCCT. It was the consensus opinion of 
Applicants reached as a result of these discussions that municipals not be in
cluded in the CAPCO structure and that allocation formulas making it difficult 
for municipalities to join be accepted notwithstanding adjustments in the 
formula made to favor each other with respect to initial capacity allocations. C 
50.122 Applicants also deliberately sought to minimize FPC supervision over the 
CAPCO arrangement because of their concern that the FPC might deem it ap
propriate to make provision for municipal membership. All of these factors 
considered individually and collectively cause us to fmd that Applicants con
sciously denied and intended to deny the benefIts of CAPCO membership to 
competitors in the CCCT. 

, ~'Once again, we observe early identification of the nexus between joint ownership 
nuclear units (CAPCO had already deCided to go nuclear) and the desirability or necessity of 
participating in a pool as a vital adjunct of this ownership. 

, 22 C. SO consists of Ohio Edison's Mr. Firestone's notes of an August 20, 1967, meeting 
of CAPCO principals. C. 49 consists of notes of the S:1JIle meeting prepared by Duquesne's 
Mr. Munsch. These two sets of notes confrrm the joint notion of the understanding reached 
and destroy Applicants' argument that each set of notes be received as evidence only against 
the individual Applicant in whose me it was found. We hold that at least from August 20, 
1967, forward Applicants were a party to a joint plan or combination, one facet of which 
was to exclude CAPCO participation by municipals. 



189. We find that there is a relationship between the collective denial or 
lack of provision for membership in CAPCO and the individual intent and 
practices of the Applicants in creating and maintaining a noncompetitive situ
ation within their individual services areas. Although we do not hold that the 
primary motivation for the instigation of the CAP CO arrangement was to affect 
adversely Applicants' competitors, we do hold that this inevitable result was 
recognized by Applicants as a corollary effect of the arrangement and that they 
took no effort to alleviate the consequences of the agreement. We further hold 
that the CAPeO agreement was an agreement in restraint of trade in that it 
extended services and benefits to parties to agreements not to compete which it 
denied to their would-be competitors. We hold that these denials were not 
accidental or unintended but were the 'result of consideration of the con
sequences of these actions. Given the stipulated dominance of Applicants' of 
generation and transmission within their service areas and their collective 
dominance within the CCCT, the denial of membership opportunities was an act 
of monopolization and also constituted a group boycott. Thus, we hold that 
there were violations of both Section 1 and Section 2 of the Sherman Act 
resulting from the form of CAPeO agreement which Applicants adopted know
ingly.123 

190. Mter the inception of the CAPCO agreement, Applicants continued 
their maintenance of an anticompetitive situation by refusals to approve mem
bership requests itl CAPeO from competing entities. These refusals were the 
result of collective action and this collective action was contemplated from the 
very outset of the CAPCO agreements. • 

191. On December 5, 1967, Mr. McCabe, the 'Solicitor of Pitcairn, wrote to 
each of the Applicants with a request to discuss membership affiliation of 
Pitcairn in CAPCO. McCabe, Tr. 1555, 1557-58; NRC 1_5.124 A CAPCO draft
ing committee met on December 11, 1967, and dis·cussed Pitcairn's request. DJ 
130; DJ 131. TECO; CEI and Duquesne each prepared draft responses to the 
Pitcairn request dUring December, and these requests were circulated to and 
found in the nIes of the various CAPCO member companies. DJ 237;125 DJ 
202; DJ 204; DJ 205. A copy of one of Duquesne's draft responses -:vas located 

123 It should be obvious that we do not hold that the formation of an areawide power 
pool founded on fair and nondiscriminatory principles either, creates or maintains an anti
competitive situation. Our concern is not that CAPCO was formed, it is how it was formed 
and managed that gives rise to antitrust consequences. 

124 Although McCabe did not send any of the CAPCO companies copies of his letters to 
the other CAPCO members, the Applicants circulated the McCabe letters among themselves. 
McCabe, Tr. 1723; NRC 3, Tr. 5223;01 224, Tr. 5111. 

125 An Ohio Edison and Pennsylvania Power acknowledgement of the inquiry was 
mailed to Pitcairn, NRC 8. McCabe. Tr. 1571, and copies were found in the mes of CEI 
(Stipulation Tr. 5223) and Duquesne, OJ 225, Tr. 5144. 

,227 



in TECO's fUes, NRC 53; NRC 54, with a cover memoranduffi126 from Mr. 
Henry, Counsel for TECO, who attended the December 11 meeting, DJ 130, to 
TECO's president in which he stated: 

This [the Duquesne draft letter] goes into detail contrary to consensus at 
the last meeting. It is'to be discussed at Thursday's meeting ... 
NRC 53. 

The reference to a consensus reinforces our holding that the CAPCO companies 
acted collectively and jointly in discussing and agreeing upon a common stand in 
refusing the Pitcairn membership request. . 

192. On December 18, 1967, CEI sent a letter to Pitcairn refusing its re
quest for CAPCO membership. NRC IO;McCabe, Tr.1573-75.127 On December 
19, TECO sent a refusal letter to Duquesne. NRC 7; McCabe, Tr. 1566-67. A 
comparison of the CEI and TECO responses indicated that they are essentially 
identical.128 On January 2, 1968, Duquesne refused Pitcairn's request, DJ 167, 
p. ,9, in a letter that was shorter than the initial Duquesne draft and was similar 
in content to the TECO and CEI responses. NRC 6.129 

193. On January 9, Ohio Edison and Pennsylvania Power also refused Pit
cairn's request for poolmembership,NRC9.130 AlthoughMr. White testified that 
when Ohio Edison made its response to the Pitcairn request, Ohio Edison was 
not aware of the response of the other Applicants, White, Tr .. 9817, and the 
record shows that CEI, DJ 218, and TECO, DJ 124, supplied the president of 
each Applicant company with copies of their responses prior to the date of the 
Ohio Edison response. 

194. Despite the refusals of CEI and TECO to its request for CAPCO mem
bership, Pitcairn again wrote to CEI and TECO on January 2, 1968, DJ 110; DJ 
125, to request further consideration of its request for pool membership. A 
similar request was sent to Ohio Edison and Duquesne on January 11, 1968. 
App. 52; NRC 11.131 On January 17, '1968, the CAPoo drafting committee 

116 Applicants 'have" indicated that NRC 53 and NRC 54 are the same document. Tr. 
2579; Tr. 2580. 

,I "CEI forwarded copies of its letter to other Applicants, OJ 218, although the letter to 
Pitcairn did not show any copies. NRC 10. 

11ITECO also sent blind copies of its refusal letter to other Applicants, OJ 124. 
Moreover, TECO's Vice President for System Planning, Mr. Kedc, testified on deposition 
that TECO conducted no study in response to the Pitcairn request but that a study was 
conducted by Duquesne. This contradicts Duquesne's scenario of companies acting un!-

, laterally and without reliance on the actions of each other. Keck, OJ 576, p. 225. 
1 19 Copies of Duquesne's response were distributed to other Applicants on January 3, 

1968. DJ 207; DJ 209. 
13 0Qhio Edison also sent blind copies to other Applicants. OJ 115; NRC 9. 
1 S 1 Although no copies were sent to the other Applicants'by Mr. McCabe, McCabe, Tr. 

1723, his letter to CEI was located in the files of TECO, Tr. 4652-53, and Duquesne, OJ 
211, Tr: 5111, and was dictated by a Duquesne employee to Mr. Greenslade, counsel for 

Continued on next page. 
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scheduled a meeting to discuss Pitcairn's request for additional consideration. DJ 
288; White, Tr. 9509·10. On January 22, 1968, Duquesne wrote to Pitcairn 
stating that it was not aware of any reason to modify its earlier refusal but that 
if Mr. McCabe wished to discuss the matter further, he should 'contact one of 
Duquesne's attorneys, NRC 12. A notation on Duquesne's file copy (but not on 
the copy sent to Mr. McCabe) stated: 

This reply represents the consensus of the attorneys for the CAPCO com· 
panies!32 

Once again, we conclude that notwithstanding the fact that individual Appli· 
cants responded directly to the Pitcairn request (albeit in similar terms), the 
responses were a result of mutual discussions and a joint decision to deny 
CAPCO membership to Pitcairn. ' 

195. Shortly after receipt of the Duquesne response, Pitcairn informed 
Duquesne that it wished to meet and discuss its desire for CAPCO membership. 
DJ 213; DJ 214. Simultaneously, Pitcairn wrote 'to each Applicant requesting a 
copy of the CAPCO agreement. DJ 127; DJ 215; DJ 222; DJ 229.133 Each of 
the Applicants in very similar language declined to supply a copy of the agree· 
ment. DJ 112; DJ 128; DJ ,217; DJ 230. The refusal to supply copies of the 
CAPCO agreements or memorandums of understanding was unreasonable and 
undercuts Applicants' argument that the decision to exclude Pitcairn was a result 
of a mature exchange of information between Applicants and Pitcairn relating to 
the feasibility of Pitcairn participation. See App. ff 33.33·36. Plainly, Pitcairn 
was disadvantaged in any discussions with Applicants in demonstrating how, if at 
all, it could make a contribution to CAPC0134 since it was not supplied with 
the most basic information relating to the structure and operation of CAPCO. 
Moreover, we can discern no need for secrecy as to the terms of the CAPCO 
agreements and memorandum and even Applicants have not advanced such an 
argument. It seems obvious that the refusal to provide copies of the agreement 
was a deliberate attempt to frustrate negotiations. If Applicants were sincere in 
their contention that they were motivated solely by business reasons in denying 
the Pitcairn membership application, they should at least have been willing to 
create a record which would allow for discussion on the merits. 

196. On February 21, 1968, Mr. McCabe met with representatives of 

Continued from previous page. 
CEI. OJ 220. In addition; Pitcairn's letter to TECO was mailed to Duquesne by TECO's 
President Mr. Davis. OJ 233. 

1 32 Copies bearing this notation were sent to other Applieants. OJ 211. 
13 S The CEI, OJ 222, and- Ohio Edison, OJ 229, letters were found in the files of 

Duquesne, Tr. 5111. ' 
1 S4 Assuming, arguendo, that this is the relevant criteria. The "mutual benefit" theory 

espoused by Applicants conveniently overlooks any obligations imposed by virtue of their 
stipulated dominance. ' " 
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Duquesne and again made an oral request for membership in CAPCO and again 
asked for a copy of the CAPCO agreement. Both requests were refused.13S 

McCabe, Tr. 1630·36; NRC 17.'McCabe wrote to Duquesne memorializing the 
reasons Duquesne had given for the most recent refusal of Pitcairn membership 
in CAPCO, McCabe, Tr. 1633; DJ 121.136 Duquesne prepared a draft response, 
DJ 122;37 and then sent a revised reply to Duquesne, App. 5. McCabe then 
concluded that Duquesne's adamant stance made it useless for Pitcairn to con
tinue its quest for CAPCO membership, McCabe, Tr. 1725. 

197. A second request for municipal membership in CAPCO occurred in 
April of 1973 when Cleveland's MUnicipal.Electric light Plant (MELP) sent a 
letter to CEI requesting admission to and participation in the CAPCO power 
pool. In its request letter, Cleveland noted that it was then the ninth largest 
electric power utility in the State of Ohio, DJ 97. Cleveland's letter of April 4, 
1973, also requested an opportunity to participate in joint development of power 
generation and transmission facilities in the northeast Ohio area. CEI's President, 
Karl Rudolph, responded to the City's request by letter of April 17, 1973, by 
noting first that ownership of the Perry nuclear plant raised essentially the same 
question as membership in CAPCO. Thus, it is clear that a direct nexus between 
access to Perry and membership in CAPCO was perceived by the ,President of 
one of the Applicant companies. Mr. Rudolph suggested that Cleveland repre
sentatives meet with Lee C. Howley; CEl's general counsel, and that "[i]f it 
appears that further discussion would be appropriate, we will pursue the subject 
with representatives from all of the CAPCO companies." DJ 97. Also on April 
17, Mr. Rudolph forwarded copies of his response to Cleveland and to the Chief 
Executive Officer of the other CAPCO members together with his request that 
the subject be discussed at an April 27 meeting of CAPCO executives. DJ 97. It 
is plain that Mr. Rudolph regarded the request for mUnicipal membership as a 
matter of joint interest for resolution among the,CAPCO partners. The subject 
of CAPCO membership was made a part of the agenda of the April 27 meeting. 
OJ 98, p. 9; White, Tr. 9512. 

198. On August 3, 1973, MELP again wrote to each of the Applicants, this 
time with a comprehensive proposal for membership in CAPCO and participa-

13'We make no imding as to whether Pitcairn's request for membership in CAPCO 
necessarily should have been approved at the time the request iIrst was made. Although 
provision for small system membership is not incompatible with the formation and opera
tion of an areawide pool, e.g., New England Power Pool, the desirability in the context of 
the CAPCO pool was not established. Our concern is that the refusal was unreasonable and 
anti competitive in the fashion in which it was effected. The refusal also is consistent with 
the prior decision of the CAPCO companies not to make provision for the participation of 
rival systems within the CAPCO pool irrespective of the size of these rivals. 

1 U A copy ofDJ 121 was found in the flIes ofneO. Tr. 4652-53. 
1 "The draft response also was found in the nco flIes, Tr. 4652-53. 
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tion in nuclear units. DJ 100.13 8 At an August 8 meeting of CEI's top manage
ment, "[I]t was decided that the company should refuse to agree to Cleveland 
becoming a member of CAPCO." DJ 291, p. 3. Since each CAPCO member· 
company had veto rights over the decision of the group, this essentially elimi
nated any prospect that Cleveland would be adinitted to CAPCO. By letter of 
August 17,1973, CEI communicated its intent to exclude the City from CAPCO 
membership to the other Applicant companies. This decision was not made 
known to Cleveland, however, and on September 10, 1973, the City, once again 
wrote to CEI and other CAPCO companies with a request for nuclear participa
tion. App. 61. CEI and Cleveland representatives met on October 25 to discuss 
the City'~ request for membership in CAPCO and for participation in CAPCO 
generating units. At that meeting, CEI refused to give Cleveland a definite 
response to its request notwithstanding its prior decision to deny CAPCO mem
bership to Cleveland. 1 

39 A special meeting of the CAPCO executive committee 
was convened on December 7, 1973, to discuss Cleveland's dual request for 
membership in CAPCO and participation in CAPCO nuclear units. At the 
December 7, 1973, meeting, it w~ decided jointly that Cleveland would not be 
permitted membership in CAPCO. Deposition of Karl Rudolph, DJ 558, p. 245, 

199. Following discussion of the Cleveland.request for membership, Appli
cants agreed at their December 7 meeting to communicate their responses to 
Cleveland prior to the next MELP-CEI meeting, DJ 104. Each of the Applicants 
then communicated to CEI its rejection of the Cleveland request. White, Tr. 
9515; C. 61; DJ 581, p. 18; C. 63; Stipulation, Tr. 7433. Duquesne informed 
CEI of its decision, and in addition mailed a direct copy of its response to 
MELP. DJ 105;DJ 187. , 

200. On December 13, 1973, CEI officials (general counsel Howley) met 
with Cleveland officials and informed them of the jointly formulated negative 

I' a Although DJ 100 contained sepaI3te (though not inconsistent) suggestions relating 
to Perry participation and to CAPCO membership, we concentrated here only on that part 
of the request relating to CAPCO membership. 

S "In fact, CEI also consulted its CAPCO partners prior to responding to Cleveland's 
August 3 request for CAPCO membership although CEI was aware that under CAPCO rules 
requiring unanimous consent, CEI alone could have vetoed Cleveland's request. Williams, Tr. 
10436-37. Moreover, Cleveland was informed by CEl that ", •. we have talked with the 

other members of the CAPCO group, all of whom feel that these discussions can best be 
initiated by the Illuminating Company and the City of Cleveland." App. 25. Applicants have 
disputed whether the requirement that Cleveland deal exclusively with CEI as representative 
of the CAPCO group created an agency relationship. Although we f'md that such a relation
ship was created in this and other instances, this f'mding is not crucial to our holding that 
the rejection of Cleveland's application for membership was the result of joint action among 
Applicants. Nor does the fact that each Applicant individually may have wished to reject 
Cleveland for its own reasons overcome a rmding that Applicants combined to resist the 
entry ofany municipal, including Cleveland, to CAPCO. 
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response to the membership request. Rudolph, DJ 558, p. 245.' CEI's Mr. 
Howley, both orally and in writing, denied Cleveland's request on behalf of the 
CAPCO companies! 40 OJ 188;OJ291,p.18-22;Hart, Tr.4795.141 

B. Denial of Nuclear AcCess 

201. As indicated in preceding findings dealing with individual Applicant 
activities, certain Applicants have denied access to nuclear facilities (including 
Davis-Besse or Perry) to other electric entities in their respective service areas or 
have conditioned access upon agreement to restraints in alienation of the nuclear 
power by the purchasing entity. With 'reference to our preceding fmdings, it now 
should be apparent that at the time of these denials Applicants already had been 
acting in concert to deny these entities access to bulk power services which 
would include products of low cost base load electricity from nuclear generating 
stations. Accordingly, we make two fmdings. First, we hold that the various 
denials to nuclear access by individual Applicant companies were inconsistent 
with the antitrust laws.14 :2 Second, we find that the individual denials, whether 
or not cleared with other Applicants in advance, were made pursuant to 
common objectives and understandings among Appliants to limit the availability 
of bulk power services to non-Applicant entities within the CCCT. We should 
indicate that in' the absence of the second finding above, the other related 
fmdings of joint action have an impact on the outcome of these proceedings 
sufficient to require that no unconditioned licenses be granted. Our first finding, 
standing alone; also justifies relief .. 

202. In support of our rmding that Applicants had a collective and con
certed interest in the denial of access to nuclear facilities to rival entities, we 
now examine Applicants' response to a request by the City of Cleveland for 
access to CAPCO units, specifically including the Perry unit.14 

3 Exhibit DJ 97, 
cited earlier with respect to Cleveland's application for CAPCO membership, also 
contained an April 13, 1973, letter from Cleveland to CEI's Karl Rudolph re-

l4OTI,e December 13 notes in DJ 291 state expressly that the turndown letter of 
Duquesne reflected the reasons of the CAPCO companies. We reject Applicants' assertion 
that no joint action was involved in this boycott and refusal to deal. 

141 Mr. Arthur, Chairman of the Board of Duquesne, testified that he was influenced in 
his decision to turn down Cleveland's request by the fact that MELP's generation, transmis
sion and distribution were dissimilar to those of CAPCO companies. In fact, the systems of 
the CAPCO companies were not compatible in all respects. More importantly, Mr. Arthur 
conceded during his cross-examination that he lacked relevant information and was unable 
to support his contentions of system dissimilarity. Arthur, Tr. 8378-85. 

142 These denials also were inconsistent with the Congressional policy of assuring access 
to nuclear facilities to more than a few dominant entities. ' , 

14 3We . also make' this fmding, independent of prior determination of collective 
exclusionary acts. 
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questing access to the Perry nuclear piant. By reply of April 17, 1973, Mr. 
Rudolph informed Cleveland of the jOint ownership of CAPCO units by Appli· 
cants and stated that if after preliminary meetings with CEl's Mr. Howley, it 
appeared that further discussion would be appropriate, CEI would pursue the 
subject of nuclear access with representatives from all CAPCO companies. Mr. 
Rudolph then communicated with the president of each of the CAPCO com· 
panies to inform them of the Cleveland request. _ 

203. On August 3, -1973, Cleveland renewed its request for access to the 
Perry plant and included a more comprehensive proposal listing participation in 
the Davis·Besse and Beaver Valley plants as additional items for discussion. This 
communication also was sent by Cleveland to the president of each CAPCO 
company. On August 8, 1973, CEI executives met to discuss Cleveland's request 
and Mr. Hauser's minutes state that CEI made a determination to deny Cleveland 
membership in CAPCO and access to Davis·Besse and Beaver Valley Unit 2. DJ 
291, p. 3. The Hauser notes further provide: 

On the other hand it was agreed that the lawyers should advise the Justice 
Department, after it was cleared with the other CAPCO companies, that the 
City of Cleveland would be allowed to participate in the Company's allo· 

f cated portion of the Perry units. (Emphasis added.) 

It is apparent that collective approval of this approach was contemplated and 
that "cIearance'~ by other CAPCO companies was considered important.14 4 

204. On September 10, 1973, Cleveland once again communicated with the 
president of each CAPCO company with the request that it be permitted to 
participate in the "planning, construction and power delivery agreements and 
other coordinated aspects of power generation and transmission",relating to the 
five additional electric generating facilities which the CAPCO companies pub. 
licized an intent to build. 

, 144 Applicants do have an argument that in a wide area power pool it is essential that 
each participant be apprised of the commitments of the other. On the other hand, we have 
seen that Applicants deliberately structured the CAPCO arrangement so that they would 
own shares in nuclear power plants as tenants in common-this in an attempt to avoid to the 
maximum extent possible Federal agency jurisdiction. Finding 186 supra. Therefore, accord· 
ing to the legal structure selected by Applicants for their own purposes, CEI would own, in 
essence, outright a block of power with which it should have been free to'do as it wished. Of 
course, it was not relieved of the obligation to meet Its other' CAPCO commitments. How· 
ever, so long as Cleveland met its CAPCO commitments, it theoretically was no business of 
the other Applicants what collateral arrangements CEI might make for the disposal of any 
portion of the nuclear output of the Davis·Besse or Perry plants. Thus, we are inclined to 
give little weight to any argument that the so-called clearance procedure among other 
CAPCO companies was nothing more than a courtesy noficiation .. In fact, OJ 291; p. 
00014326 (Mr. Hauser's chronological record of events) reflects that "K. H. Rudolph did 
receive approval of the chief executives of the other CAPCO Companies for the Company to 
proceed with proposing [sic I participation in the Company's allocated portion of Perry." 
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205. On October 25, 1973, management representatives of Cleveland and 
CEI met to discuss the City's pending requests. Notwithstanding CEI's prior 
decision that Cleveland would be denied access to Beaver Valley and Davis-Besse, 
no response was made to Cleveland's request for nuclear access. ' 

206. At the special CAPCO executive committee meeting held on December 
7, 1973, all Applicant companies jointly considered Cleveland's request for 
nuclear access. It was agreed that other Applicants would communicate their 
position to CEI prior to a scheduled meeting between Cleveland and CEI to be 
held on December 13;' The other CAPCO companies did communicate their 
positions to CEI prior to that meeting. C. 61 (Ohio Edison); OJ 581, p. 18 
(TECO); C. 63, Stipulation Tr. 7433 (Duquesne). 

207. At the December 13 meeting between Cleveland and CEI representa
tives, Mr. Howley spoke for CAPCO and communicated the position that 
CAPCO took with respect to Cleveland's request for access to nuclear units. OJ 
558, p. 245.145 A response dated December 10, 1973, OJ 187, signed by John 
Arthur of Duquesne had been sent to Cleveland refUSing the City's request for 
participation in the Perry 1 and 2, Davis-Besse and Beaver Valley 2 nuclear units. 
That letter reflected the CAPCO joint position. OJ 291, p. 00014340. 

208. CEI distributed a letter at the December 13 meeting, OJ 188, in which 
it agreed to enter into negotiations with the City for participation in the nuclear 
units from CEl's entitlement in those units on the condition precedent, inter 
alia, that Cleveland withdraw its petition for antitrust review in any administra
tive or court proceeding. OJ 188; see also OJ 291, p. 00014340-43. The condi
tion that Cleveland not approach the 'AEC in connection with pending license 
applications as a prior condition even of negotiating access to nuclear power was 
unreasonable and had the' effect of maintaining a situation inconsistent with the 
antitrust laws.14 6 ' , 

209. Exhibit 291, a memo from V.F. Greenslade, counsel for CEI, to D.H. 
Hauser, another counsel for CEI, on the subject of the Perry antitrust review is 
particularly destructive to certain arguments raised by Applicants. First, Mr. 
Greenslade recognizes that Cleveland officials may be distrustful of receiving a 

ci s 

• 1 HMr. Rudolph specifically was 'asked during his testimony if a group position by 
CAPCO was formulated at that meeting. His unequivocal answer was that the position taken 
at that meeting was a CAPCO joint position rather than a CEI position. 

Q: Now when you said the position that "we took," did you mean the position C.E.I. 
took? Or are you speaking of the position CAPCO took? 

A: I am talking about the position that CAPCO took at that meeting. 
14'We note that the CEI proposal was not that the petitions to intervene before the 

AEC 'be withdrawn upon satisfactory conclusion of an agreement giving Cleveland access to 
nuclear power; rather, it was the position of CEI that the City would have to withdraw any 
informal ot'formal petition or request for antitrust review even prior to the commencement 
of negotiations with CEI. DJ 291. p. 00014342-43. 
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"fair shake" from the FPC, particularly in view of the recent FPC action involv
ing CEI rates for low displacement service. Mr. Greenslade concludes that: 

MELP officials may feel more comfortable with back-tip arrangements 
'under which they will be paying the same rates and be subject to the same 
conditions as other utilities in the CAPCO Group. 

Plainly, this undercuts· Applicants' argument that extensive NRC review is un
warranted because the FPC is in a pOSition to adjudicate and resolve all of 
Cleveland's charges and complaints relating to denial of bulk power serVices. 
. . Second, the Greenslade memo underscores CEl's direct awareness that the 
denial of bulk power services has the inevitable effect of reducing an entity's 
competitive viability.' Further, the Greenslade memo supports our view of the 
relevant product market and is at odds with the proposals of Applicants' experts 
taking exception to this defmition. Mr. Greenslade states: 

CAPCO membership by MELP would allow MELP to. participate in 
economy interchange transactions, and allow them to participate in coordi
nated maintenance scheduling. Presumably there would be more oppor-

. tunity to participate in the economy interchanges as a member of the 
CAPCO Group than simply under a two-party contract with CEI. Finally, 
membership in CAPCO by MELP would provide them ,with access to trans
mission to all of the CAPCO Companies, rather than simply transmission 
from the particular plants where they have an ownership interest or are 
buying unit power, to the City's load center. Access to this CAPCO trans
action would, in turn, better provide access to alternate bulk power sources 
for the City, such as Niagara, Cardinal, or AEP. it could also, perhaps, better 
provide access to bulk power from new generation which might be planned 

. by the municipal systems of Ohio, similar to the Cardinal generating 
facilities which have been constucted by the co-ops.-

210. We hold that Applicants' joint and separate denials of access to nuclear 
units, including Davis-Besse and Perry, either in absolute terms or with unreason
able conditions creates and maintains a situation inconsistent with the antitrust 
laws. The proposals set forth in App. 44 maintain the situation because it does 
not provide the same range of bulk power services and regional power exchange 
transactions as Applicants make available to each other. 

C. The PIN Formula" 

211. Th~ CAPCO, pool differs from ~any other wide area po~er pools in 
that member obligations to maintain reserves are calculated on the basis of a PIN 
allocation of responsibility rather than a more conventional equal percentage of 
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reserves147 or l~gest single unit down standard. Applicams' description of their 
jointly adopted .PIN formula indicates that it utilizes probability analysis by 
viewing each member system as an isolated system and describing resources by a 
probability model on a unit·by·unit basis. The system load is described by 
another probability model in which 252 daily peak·hour loads are included.14 8 

The capacity model is then merged with the system load model to compute the 
, array of daily capacity margins and a probability number associated ,with every 

margin is determined. A margin can ,be positive, zero or negative. The positive 
margin (P) portion represents ability to provide help and the negative (N) margin 
represents the potential need for help. Prepared testimony of Lynn Firestone, 
App. 122, p .. 21724. See also App. 124. The objective of the CAPCO companies 
was to arrive at a negative margin of one day per year on the system. 

212. Although the PIN formula was developed, by employees of Ohio 
Edison and CEI in an attempt to apply probability techniques to system opera· 
tions in order to determine proper reserve responsibilities, the PIN method had 
the recognized effect of applying extraordinary reserve requirements to small 
systems, thus penalizing small systems in attempts to join pools using the PIN 
reserve allocation method. Small systems are victims of a dilemma (assuming 
that the PIN allocation type pool is an open membership pool) in that they 
would be required to sacrifice economies of scale in the production of electricity 
in order to qualify for pool membership without carrying excessive reserves. 
Firestone, Tr. p. 9324-36; Kampmeier,Tr. p. 5702-08; See generally, NRC ff 
1.309.1. 324.149 

213. There is no question that CAPCO members were aware that'the PIN 
formula had the effect of discriminating against murucipal Applicants and indeed 
recognized that the formula would be desirable as an exclusionary tool. C. 48, p. 
7. Moreove'r, the record is abundantly clear that Applicants did not apply the 
PIN formula to themSelves at the time of entrance, but made arbitrary alloca· 
tions in order to avoid~dislocations among' member companies for the first few 
years of CAP CO operation. Schaffer, Tr. p. 8602-03; C.30;C.31;C.44;C.48; 
C. 49; Firestone, Tr. p. 9424. 

147 Applicants' Mr:' Firestone, Vice President of Ohio Edison'Company, derm~d ~Ual 
percentage of peak load method of reserve sharing as composed of the specification of an 
installed reserve criterion consisting of some stated percentage value which; when applied to 
the system's annual peak·hour load, determines the required number of megawatts of 
installed reserve for that system. App. 122, p. 19. 

14 a 252 days were selected to allow for low peak dayS such as weekends and holidays. 
14'The Board has considered carefully the transcript and documentary references set 

forth in the Staff's proposed findings relating to the PIN method. Although' we do not 'adopt 
these findings in toto, we are satisfied that we could do so and that the record is more than 
sufficient to support the Staff's contention that the CAPCO PIN reserve method of alloca· 
ting responsibility is exclusionary and serves as a barrier to entry into CAPCO of municipal 
systems. 
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, In 1973-74, further changes were made in the CAPCO formula shifting the 
method of representing units from pro rata to an investment responsibility 
context. C.s7, p., 5. The change in formula was made with the 'intent and 
purpose ofraising entrance barriers to other potential CAPCO members. 

214. If membership in the CAPCO pool is regarded as nece'ssary to the 
competitive viability of electric entities in the CCCT, then the knowing erection 
of entry barriers through the imposition of the PIN formula violates the antitrust 
laws. This conclusion follows in light of our earlier findings' with respect to 
Applicants' dominance over generation and transmission and the furnishing of 
bulk power services and bulk sales at wholesale within the CCCT. 

It should be understood that we do not condemn the 'PIN formula as in
herently anticompetitive nor do we hold that the principal purpose of its design 
was to exclude competitors. We are persuaded by Applicants' testimony that the 
formula represented an attempt to distribute in a rational fashion individual 
reserve requirements necessary for the operation of a wide area pool. What we 
condemn is Applicants' deliberate and' knowing recognition of the effect the 
application of this formula would have on' generating entities at the time of 
entrance into the pool, and their agreement to deviate from the formula for 
member companies but to impose rigid 'formula applications on municipalities in 
the event municipals cracked the CAPCO entrance barrier. 

215. Applicants' competitors must have either membership in CAPCO, thus 
obtaining concomitant bulk power services, or they must have alternate access to 
such services. As reflected in our findings dealing with individual Applicant 
activities' and those dealing with the joint denial of access to nuclear facilities 
and/or membership in CAPCO, rival entities were unable to obtain sufficient 
bulk power services either through CAPCO or through alternate me'ans. In these 
circumstances, we hold that denial of membership in CAPCO is and was 'equiva: 
lent to denial of access to a "bottle-neck" facility. 

NEXUS 

216. Section 10s(c) requires that a situation inconsistent with the antitrust 
laws and the policies underlying those laws be created or maintained by activities 
under the license. The relationship between the proscribed antit~st situation 
and the license activitie's has been referred to as nexus. The NRC is not charged 
with the responsibility of the general enforcement or administration of the 
antitrust laws. Its particular interest is' focused not upon a regulatory mandate to 
investigate all market activities of Applicants but only to consider the effect of 
granting a nuclear license on the conpetitive environment in which Applicants 
operate. 

In its Waterford II, supra, p. 138, decision, the AEC stated that mere com
mingling of electric power generated by a nuclear station into the overall system 
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output of an Applicant was insufficient, in and of itself, to establish the neces
sary relationship giving rise to Commission authority to apply antitrust remedies. 
It is the effect of the licensed activities measured against particular situations 
which is the predicate for Commission involvement in. Section 105(c) license 
consideration. 

Throughout these proceedings, the Board has functioned with the instruc
tion of Waterford clearly in mind. The nexus issue surfaced as early as the 
second prehearing conference and was specifically included. as Item 11 of the 
Matters in Controversy. Periodically, Applicants have questioned whether the 
opposition parties were making a sufficient showing of nexus to enable them to 
proceed, and the Board has had occasion to reconsider whether the Commis· 
sion's nexus requirements were being met. In our Memorandum and Order of 
November 19, 1975, for example, we discuss the relationships encompassed 
within matter in Controversy 11. 

~e issues herein as initially perceived related largely to the structure of the 
electric power industry within the CAPCO market. Dominance of the CAPCO 
companies and the possibility of abuse of monopoly power exacerbated by the 
granting of unconditioned, licenses which would further strengthen that 
dominance were among the core issues. ·As discovery developed, of course, 
opposition parties sharpened the thrust of their allegations and disclosed in 
advance of the hearing that they also intended to introduce evidence of agree
ments in restraint of trade, some of which constituted per se violations of the 
antitrust laws. 

, 217. Accordingly, we make fmdings with respect to nexus jointly and alter
natively. 1 so The Board fmds nexus to exist with respect to structural abuses and 
secondly with direct reference to restraints imposed on specific outputs of the 
Davis-Besse and Perry plants. Either ground is sufficient in our judgment to 
support in full the conservative nexus standards enunciated in the Waterford 
decisions. Thus, although we make both fmdings, if we are in error with respect 
to either, the alternate approach would form a sufficient basis to support our 
actions with respect to the situational fmdings we have made. 

Structure 

218. With respect to the connection between the structure of the industry 
in the CCCTand the licensing of the Davis-Besse and Perry. nuclear units, we can 
begin with Applicants' own proposed fmdings of fact. We accept Applicants' 
proposed fmding 33.11 that: 

1 sOFindings in the alternative not only are permissible but are protected by the umbrella 
of the substantial evidence test. Gainewille Utilities Corp. v. Florida Power Corp., 402 U.S. 
515,526, n. 7 (1971). 
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,The CAPCO Pool was formed so that Applicants could coordinate installa
tion of generation and transmission in order to further reliability and take 
advantage of scale economies.1 5 1 

We also accept that part of Applicants' proposed lmding 33.12 which 
provides: 

To achieve these goals Applicants, engage in a construction program of 
jOintly committed generating units using a one-system planning concept. 

And 33.13: 
The five nuclear facilities being licensed in this proceeding are part of a 
larger fourteen-facility construction program implementing the CAPCO 
planning guidelines. 

And 33.14: 
Complementing the generation construction program is another joint pro
gram, again making use of the one-system concept, to coordinate sufficient, 
transmission facilities to permit carrying out the arrangements described in 
the [CAPCO] Memorandum of Understanding. 

Applicants' own proposed findings set forth a situation far different from the 
mere commingling of power from a single nuclear station with the other genera
tion resources of a single electric utility. Within the CCCT, the generation of the 
nuclear units ineluctably will have a substantial effect on the supply and cost of 
power for each of the five Applicant companies.1 5 2 Moreover, there is a direct 
tie between the generating station construction program and the transmission 
program which Applicants describe as complementing it. As described in CAPCO 
memoranda, far more is contemplated than the mere extension of a line from 
the site of the proposed nuclear station to the closest terminal of the Applicant 
ip whose service area of the plant is to be located. Applicants are engaged in 
substantial planning' studies and construction programs specifically intended to 
develop a plan for high voltage transmission at low cost among CAPCO mem
bers. There will be commingling, but the commingling will be on an extraordinary 
scale. The one-system concept utilizing nuclear generation for base load power 

I S I As indicated previously, we do not fmd this to be the sale intended result of the 
formation of CAPCO. 

I S 2 Obviously, the cost factor would apply to Applicants' overall wholesale power rates 
and thus to their argument that municipalities can obtain all the benefits of CAPeO 
membership through wholesale contracts with Applicants (overlooking the fact that certain 
Applicants have resisted making unfettered sales at wholesale to certain municipalities). 
Thus, nexus would be established between ihe licensed activities and purchasing entities' 
competitive posture even were we to accept Applicants' argument since these municipalities 
would continue to have a vital interest in the cost of the power they were being offered. 
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will have such a pronounced effect on the overall economies of generation and 
transmission within the cccr as to make the generation of these nuclear power 
plants an extremely substantial, if not the dominant, force in power production 
planning. 

The Commission's Waterford I opinion indicated that structure is a very 
important element in the determination of nexus. The Commission directs its 
licensing boards to consider "the relationship of the specific nuclear facilities to 
the Applicant's total system or power pool, ,e.g., size, type of ownership, 
physical interconnections" in the evaluation of the link between the situation 
and the activities under the license.1 

5 3 We have made fmdings with respect to 
each of these Commission enumerated criteria. We have discussed the size of the 
five large generating stations involved in this license proceeding and the substan
tial contribution they will make to the resources of the CAPCO pool and in 
particular to the satisfaction of its base load power requirements. We have dis
cussed the joint nature of the ownership not only of these stations ,but of. the 
transmission facilities associated therewith 15 4 and we have discussed the 
physical interconnection relat,ionships which CAPCO members have with each 
other and with noncompeting utilities as opposed to those they offer or fail to 
offer to rival entities in the CCCT. 

219. Not only do the power supply options which Applicants will obtain by 
the addition of the Davis-Besse and Perry units to the CAPCO system have an 
effect on power generation within the cccr, but there is a relationship between 
the nuclear generating plants and the transmission systems of Applicants and 
their ability to limit the power supply options (" f small electric entities in the 
CCCT. Mozer, NRC 205, p. 9, 12, 14,18,25,60,64-69; Mozer, Ex. HMM-3; 
Mozer, Tr. 3357-58. The construction of the nuclear stations herein at issue has 
required Applicants to plan additional high voltage transmission to supply this 
power in areas of need. This necessary transmission expansion would make it 
increasingly difficult for small utilities to obtain necessary approvals to construct 
alternate transmission systems since these systems in essence would duplicate 
portions of, an already adequate transmission system owned by Applicants. 
Mozer, NRC 205, p. 57-58, 60-61,64-69. , 

220. In order to utilize nuclear power, as with any other power supply, a 
provision must be made to carry a certain level of reserves. Mozer, NRC 205, p. 
63, 68-69; Hughes, NRC 207, p. 32. The level of reserves that must be carried 
can be reduced substantially if generating entities can pool reserves with others 
through arrangements for sharing emergency and maintenance capacity and 
energy. Mozer, NRC 205, p. 63., These reserve requirements create a need for 
replacement capacity which must, be arranged either within the system or 

153 6 AEC48,49 (1973). 
I54We refer, of course, to the one-system concept of CAPCO operation and 

development planning rather than the particular company in which legal title may vest. 
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through interconnection 'with an adjacent system and transmission services to 
,provide this ou'tside power. Denial of b'ulk power services including emergency 
and maintenance power and reserve share arrangements Can and does act as an 
impediment to the use of nuclear power by Applicants' competitors, or 
would-be competitors, and discoura'ges the use of nuclear power from Davis
Besse and Perry for competitive purposes. Thus; the structure created by Appli
cants within the 'CCCT combined with their refusal to make available necessary 

'bulk power services creates a direct nexus between activities under the license 
and the situation inconsistent with the antitrust laws. In effect, Applicants have 
denied the option of effective utilization of nuclear power to their competitors. 
Mozer, NRC 205, p. 68; Hughes, NRC 207,'p. 30;Wein,DJ 587,p.14547.155 

, 22t. In considering whether nexus can be established by the structwe of 
,competition in the CCCT, we have found particularly helpful the analysis of the 
NRC's expert economy witness Dr. Hughes. On page 30 of his testimony, NRC 

, 207, he discUsses the economic relationships between Applicants' nuclear units 
and their' possession and use of market power. After 'concluding that nuclear 
power offers ~ superior base load choice, 1 

5 6 he then goes on to state: 
Where nuclear generation is the superior base load choice, the cumulative 
effect on market power of.a sequence of nuclear plants will be greater than 
the impact of anyone plant alone, because each successive nuclear addition 
will confer an incremental advantage. 

He concludes that: 
The economic feasibility and benefits of access to bulk power services pro
vided by the nuclear units themselves depend on access to other bulk power 
services from the Applicants. 

The Board is of the opinion that Dr. Hughes supported the,contentions set forth 
in his pretrial testimony during four days of intensive cross-examination and that 

, the conclusions he wged should be accepted. 

Restraints on Specific Outputs 

222. Even in the absence of nexus arising throligh the structure of t,he 
, ' 

J s, Applicants' proposals for access to Davis-Besse and Perry. while better than nothing. 
are inadequate since they contain anticompetitive provisions-Le., restraints on resale or use 
of the power by rival entities-which have the effect of limiting competition. Thus, Ap
plicants' proposal would have the effect of both creating and maintaining a situation 
inconsistent with the antitrust laws. , , 

, J "He indicates that Applicants' own documents substantiate his conclusion that 
nuclear generation is a distinctly superior choice for expanding base load capacity over 
fossil-fueled alternatives: See' CEI Annual Report for 1972. p. 11; CAPCO Base Load 
Generating Capacity Requirements follow Perry No.2, 1981-84; Planning Committee 
Report No.5, June 14,1973., 
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electric power industry in the CCCT, there are significant direct relationships 
involving anticompetitive activities under the license. These irivolve attempts to 
pl~ce unreasonable restraints on the disposition or use of power to be generated 
by the licensed facilities.' , ' . 

(A) First, we refer to the testimony of Mr. Lyren of Wadsworth, Ohio, 
stating that he was informed by officials of Ohio Edison that the sale of riuclear 
power to Wadsworth and the WCOE group would be conditioned upon agree
ment not to use that power for resaie to present custome~s of Ohio Edison. 
Lyren, Tr. 2030-31. . ' , 

(B) The CEI response to Cleveiand's request' for access 'to power from -
Davis-Besse and Perry was conditioned on rights of first refusal to repurchase , . 
any excess power from Cleveland's share of those units for which Cleveland had 
no immediate need. :The effect of this restraint w,ould be to prevent or impede 
Cleveland from entering into" power exchange or economy transactions with 
other electric power pioducers. We refer in.particular to Cleveland's preliminary 
discussions and interest in agreeing t6 exchange bulk power services with the 
City of Richmond, Indiana. We have seen that Applicants' denial of CAPCO 
membership to Cleveland prevented Cleveland from pooling or coordinating its 
operation or development with CEI, its surrounding' utilities, or with other 
Applicant companies. The right of flrst refusal on Davis-Besse and Perry power 
as a price for access to these units would frustrate Cleveland's ability 'to provide 
for any alternative to CAPCO membership and would relegate it to a continued 
role as an isolated entity. Applicants' jointly espoused rationale of the purpose 
of CAPCO is abundant evidence of and recognition of the competitive burden 
imposed by isolated operation. ' 

(C) Painesville's Mi. Pandy testified that CEI· general counsel Howley 
equated interconnection with CEI as the equivalent of and a substitute for access 
to the Perry nuclear plant (a plant to be coristructed within the Painesville 
service area). However, as set forth in finding 74, supra, the interconnection 
offers with Painesville were conditioned upon anti competitive terms including 
territorial and customer allocation. 

(D) Pitcairn's Mr. McCabe testified with respect to the factors which in
fluenced . Pitcairn to abandon generation and to become a wholesale customer of 
Duquesne. Prior to reaching the decision, the Pitcairn request for CAPCO mem
bership had been rejected as had its requests for participation in CAPCO nuclear 
generation. Findings 92-98, supra. Nonetheless, it is clear that access to nuclear 
power and access to alternate sources of power is of continuing interest to the 

. Borough of Pitcairn. At Tr. 1659, McCabe testifies: 
While this agreement certainly did satisfy one of our objectives in per

mitting us to acquire po~er for resale, it does not mean that this is the 
complete end of any planning for power acquisitions by the Btirough of 
Pitcairn. The Burough of Pitcairn certainly has an obligation to its cus-
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tomers to make every effort to provide them with the cheapest and most 
reliable electrical service. If it is possible for us to take any action which 
would enhance reliability and reduce, the cost of our service, we certainly 
will consider that. ' 

Thus, if access to nuclear stations in' the CAPCO group is a viable competitive 
alternative, Pitcairn's long.time solicitor has expressed a direct interest. in ex
ploring such possibilities. I 57 

(E) Exhibit DJ 188 again illustrates Applicants' demands for illegal price 
rvdng ,agreements as a condition of access to th,e Davis·Besse and Perry, miclear 
units. -

, (F) There is no question that Applicants themselves understood the relation
ship between unit access to the Perry nuclear plant and denial of membership in 
CAPCO as a whole. Unit participation was recognized as a less desirable alter
native for the City and specific note was taken of the fact that membership and 
the attendant access to bulk power service,s could be 'construed as advantageous 
to the City "in securing new customers and capturing existing CEIcustomers." 
C.146.1S8 

I 51There remains, of course, the possibility that other municipalities in the Duquesne 
service area also may wish to consider reentry into the electric distribution business based 
upon the'availability of base load power at costs which would be less than that experienced 
by users within the municipality who currently are purchasing from Duquesne. Indeed, the 
possibility that some of these municipalities may seek to use this alternative serves as a 
check upon prices Duquesne may include in its retail schedules. United States v. Penn~/in 
Co., 378 U.S. 158, 174 (1964). Actual yardstick competition is not necessary to serve as a 
price deterrent to Duquesne.ld. 

Duquesne argues that it could not respond to the competitive alternatives available to 
Pitcairn by making rate reductions because it is bound by provisions of Pennsylvania law 
which prohibit discrimination in tariffs. Pitcairn, however, is the only customer affected by 
such a tariff so that plainly Duquesne could me ammendments to the tariff acting solely in 
response to competitive pressures from Pitcairn for a different price schedule. No 
discrimination would be involved. 

I 5 a The analysis set forth in this memorandum is pertinent not only to our discussion of 
-nexus, but in showing the defects in Applicants' arguments that FPC regulation is an 
effective check on all anticompetitive acts of the Applicant companies which were 
considered in this proceedng. C. 146 supports our determination that bulk power services 
constitute a relevant product market since the exhibit focuses upon the identical elements 
of bulk power services which were deemed so important by Staff witness Hughes and by this 
Board. It also reinforces Dr. Hughes' argument that access to alternative bulk power sources 
is necessary to prevent the maintenance of anticompetitive situations in the CCCT, and it 

. undercuts Applicants' argument that their proposed offers of access gave Cleveland and 
other entities all that they could hope to obtain by being members of the CAPCO group. 

We should note that C. 146 was a document ,which Applicants initially declined to 
produce under claim of attomey-client privilege. Messrs. Greenslade and Hauser are both 

Continued on next page 

243 



APPLICANTS' ARGUMENTS 

Although the principal framework of· our decision has been to evaluate 
evidence important to the resolution of the issues in controversy, we now take 
brief occasion to comment more specifically upon arguments raised by Appli
cants in their Proposed Findings of Fact and Brief_ These arguments, o'f course~ 
have been addressed throughout this' opinion so that it is not necessary for us to 
conduct an exhaustive analysis of each point raised in Applicants' prolix filings. 
Many of their arguments are'repetitious and to the extent that we have ·failed to 
comment on any argument with greater specificity, it is because·we deemed it 
unpersuasive or Without sufficient weight to change our view with respect to the 
resolution of any of the issues in controversy. . 
". Applicants' arguments, stated succinctly, are that competition in the cccr 
is precluded not through their actions but through the existence of staie and 
Federal regulatory schemes which either act to ·suppress competition or which 
prevent abuses from arising in areas where competition may be permitted. Appli
cants' second argument is that as wholesale suppliers to rival entities within the 
CCCT. they extend to these entities essentially the same measure of benefits as 
Applicants derive from their CAPCD membership. Finally, Applicarits argue that 
their actions did not suppress competition because rival entities always had the 
option of constructing fossil·fueled, generating facilities of their own and of 

Continued from previous page 
attorneys in the employment of CEI. Mr. willia~s, who is shown as a carbon addressee of 
the memorandum, is an executive vice president of CEI serving in a nonlegal capacity. 

Applicants were parties to a stipulation that documents claimed to be privileged would 
. be reviewed by a Special Master whose decision on production would be binding upon all 
parties. Applicants have argued in support of this understanding in opposition to CleveL:md's 
request for interlocutory relief. It has become the law of the case that the decision of the 
. Special Master with respect to privileged documents is binding on all parties. 

On June 19, 1975, the Special Master denied the claim of privilege with respect to C. 
146 on the basis that it was business related rather than a document generated in connection 
with providing legal advice to a client, and its production was ordered. Applicants asked for 
and were granted a rehearing before the Master with respect to this document among others 
and such hearing was held on June 30, 1975. After consideration of Applicants' arguments, 
the Master reafflImed his prior decision to order production of this document on the basis 
ofits business~riented nature. Tr. of Special Hearing, p. 85-86. 

Although we accept the decision of the Special Master for the reasons set forth in our 
earlier memoranda dealing with Cleveland's application for consideration of claims of 
privilege by this Board, we should note that despite the fact that the document was written 
by a lawyer to another lawyer, the document focuses on benefits arising out of CAPCO 
membership and we therefore would reach the same conclusion as that drawn by the Master. 
We fmd nothing in the document of an inherently legal nature. Moreover, we note that Mr. 
Hauser has assumed a dual role in dealings with attorneys for CEI but he also has been 
involved in operational matters such as the approval of load transfer service when requested 
by Cleveland. ' 
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constructing a transmission network duplicative of Applicants. None of these 
arguments is tenable. Moreover, we fmd that each one of these arguments is 
contradicted by materials located in the mes of various Applicant companies or 
in the testimony of expert witnesses sponsored by Applicants. 

Turning first to the argument that the Federal and state regulatory schemes 
have created an environment in which competition cannot occur or in which it is 
regulated to prevent situations inconSistent with the antitrust laws or their 
underlying policies from arising, we begin by referring to Cleveland's Exhibit 
,121.·This 1968 text of a speech of K.H. Rudolph, President of CEI, describes 
the factors which induced CEI to enter into pooling arrangements with other 
utilities and in particular the CAPCO pool. Although recognizing that the FPC 
urged greater coordination to prevent areawide power outages from occurring, 
Mr. Rudolph made plain his company's resistance to Federal regulation and its 
intent to conduct its pooling operations without government assistance or inter
ference.1 5 9 

We also have observed TECO's attempts .to avoid FPC supervision as an 
asserted reason for their refusal to sell power to the Southeastern Michigan 
Electric Co-op. Finding 165. Likewise, Duquesne compromised its differences 
with Pitcairn in an attempt to minimize the effects of FPC regulation and with 
the awareness that continuation of its controversy could lead to more intense 
interest by the FPC. This concern on the part of Duquesne is indicative of the 
fact that FPC regulation still leaves wide gaps in its coverage and wide choices 
with respect to the remedy of an assertedly anticompetitive situation. CEI, too, 
conditioned its responses to various requests for coordination and interconnec
tion with Cleveland upon a fear that a' failure to work out one type of arrange
ment might lead to a more intensive scrutiny by the FPC. Finding 186. Ohio 
Edison commenced its negotiations with the WCOE group under the benevolent 
good offices of the FPC, but plainly without the direct involvement of that 
agency in the negotiation of bulk power service alternatives. Thus, we have a 
situation in which Applicants display continuing awareness that the FPC may 
affect, to a degree" their coordination policies, but one in which the sporadic 
involvement of the FPC and its choices of lesser alternatives than' the primary 

1 "C. 121, p. 8: 
So you can see that the industry has long ago taken the steps necessary to provide the 

reliability of service which is so necessary, and I might add without any prodding on the 
part of the government. We all understand that the government has a rightful place in 
regulating industry when industry demonstrates that it is unable to meet its respon
sibilities without government assistance. There is absolutely no need for government 
interference in this area, however. For this reason, the Illuminating Company as one 
company is unalterably opposed to the FPC's proposed electric power reliability act and 
we feel that its enactment would impede the already significant progress that has been 
made in this,area by the private sector of our industry. 

245 



relief sought by Applicants' rival entities suggests less than perfect regulation of 
competition. 1 60 ' 

The limitations on FPC regulation of anticompetitive entities have received 
comment during the recent tenn of the Supreme Court in Omway v. FPC, 425 
U.S. 957, 96 S. Ct. 1999 (1976). There the Court concurred in an analysis by 
the District of Columbia Court of Appeals that wholesale rates even with costs 
fully allocated according 'to current provisions of the FPC, may fall within a 
zone of reasonableness. The Court further held that this zone of reasonableness 
can permit the imposition of a price squeeze between wholesale and resale rates 
notwithstanding the FPC's proper allocation of its own rules and regulations. 
This recognition of the imperfect nature of the regulation and the fact that 
approval of a particular wholesale rate structure does not necessarily eliminate 
the possibility of anticompetitive effects is Significant to our determination to 
reject Applicants' argument that regulation has acted as a substitute or replace
ment for competition in the CCCT. 

A second interesting aspect of the Conway decision is that the FPC, peti
tioner in the Supreme Court, was arguing that it lacked jurisdiction to consider 
the allegations of the company's wholesale customers that the proposed whole-

, sale rates which are within the Commission's jurisdiction are discriminatory and 
noncompetitive when considered in relation to the company's retail rates which 
are not within the jurisdiction of the Commission. Thus, in passing upon rate 
applications, the FPC, prior to Omway, had considered its statutory role ful
filled by reference only to specified cost bases and without reference to certain 
downline competitive consequences. Since COnway was not decided until June 
7, 1976, it is clear that the pre-1976 wholesale contracts in the CCCT approved 
by the FPC were reviewed under the FPC's self-perceived limitations on its 
jurisdiction. 

Another' holding of the Supreme Court during the current tenn, Cantor v. 
Detroit Edison,_U.S._, 96 S. Ct. 3110 (1976), also negates Applicants' 
argument that the presence and observance of a state regulatory scheme pre
cludes the possibility of finding that electric power companies subject to the 
scheme may,violate the antitrust laws. 

[T] he Court has already decided that the state authorization, approval, 
encouragement, or participation in restrictive private conduct confers no 
antitrust immunity. ld. at 3118. 

I 60 As Dr. Hughes testified. NRC 207, p. 40: 

In practice, coordination does not rule out a useful role for competition. Power systems 
can and do choose between different alternatives in putting together the overall power 
supply package on which they rely. For a large area, there are often many ways of 
developing an efficient overall bulk power supply plan or pattern of development. The 
existence of a diversity of approaches and the freedom to shop for options provide a 
degree of competitive stimulus to search for new and better power supply alternatives. 
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In its rationale, the Court noted: 
In each of these cases the initiation and enforcement of the program 

under attack involved a mixture of private and public decisionmaking. In 
each case, notwithstanding the state participation in the decision, the pri· 
vate party exercised sufficient freedom of choice to enable the Court to 
conclude that he should be held responsible for the consequences of his 
decision. 

The case before us also discloses a program which is the product of a 
decision in which both the respondent and the Commission participated. 
Respondent could not maintain the lamp exchange program without the 
approval of the Commission, and now may.not abandon it without such 
approval. Nevertheless, there can be no doubt that the option to have, or 
not· to have, such.a program is primarily. respondent's, not the Commis
sion's ... . ld. at 3118: 

In the instant proceedings, as in Cantor, the Applicants were and are the direct 
beneficiaries of the regulatory schemes which they claim limits competitive 
options of other entities in the CCCT. It was Applicants who had the primary 
interst in the passage of the Ohio Anti·Pirating Act since it insulated their 
systems of possible loss of customers to more competitive suppliers. Once the 
scheme was in effect, Applicants then were in a position to utilize provisions to 
suppress competition as did TECO when ·it denied the application of Napoleon 
to obtain a waiver of the 90-day isolation provision in attempting to work out an 
interconnection and power supply agreement with Buckeye. Similar instances 
occur in Duquesne's refusal to sell power to Pitcairn except pursuant to Rate 
"M" and without attempting to explore the possibility of new and fairer tariffs 
or alternate supply arrangements.· Other examples occur with respect to Penn 
Power's reliance on Pennsylvania rate structures and territorial schemes to deny 
power supply options to area municipalities.1 61 

To the extent that Applicants seek to rely on state regulatory schemes 
which allegedly were enacted to protect the public interest, the Federal antitrust 
laws nevertheless may apply. In this proceeding, we are concerned with the grant 
of a license by a Federal government agency. Congress has directed this Commis
sion specifically to consider the anticompetitive consequences of activities under 
this license and this directive cannot be subverted by state regulations. 1 

62 

16 I We recognize that Appli~ts may have been obliged to adh~re to the provisions of 
existing tariffs. Our problem is that these tariffs were used as anticompetitive weapons by 
the Pennsylvania utilities in refusing to make available bulk service options. 

I 62 In' Cantor, the Court noted: 
Amici curiae forcefully contend that the competitive standard imposed by antitrust 
legislation is fundamentally inconsistent with the "public interest" standard widely 
enforced by regulatory agencies, and that the essential teaching of Parker v. Brown is 

Continued on next page 
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Another defmitive answer to Applicants' first argument is that the existence 
of state regulation and the terms of the Federal Power Act certainly were well 
known to Congress at the time it enacted Section 105(c) of the Atomic Energy 
Act. Had Congress been convinced that Federal and state regulation 'was suf
ficient to obviate situations inconsistent with the antitrust laws from arising in 
the electric power industry, there would have been no need to order the Nuclear 
Regulatory Commission to engage in antitrust review in appropriate circum
stances. 

Applicants' argument also overlooks the implications and teachings of Otter 
Tail Power CO., 410 U.S. 366 (1973) in which substantive antitrust violations 
were examined notwithstanding the presence of state and Federal regulatory 
schemes. It is foolish to suggest that the regulatory acts upon which Applicants 
seek to rely either eliminate the possibility of competition or are intended to 
serve as complete substitutes for competition. Even Applicants would be hard 
pressed to deny that the statutory scheme of the State of Ohio contemplates . 
co~petition and that territorial and customer allocations are not a part of that 
regulatory scheme. In Pennsylvania, the decision in Pennsylvania Metropolitan 
Edison CO. v. Public Service COmmission, 191 A. 678, 682 (1937), indicates that. 
the Public Service Commission "had changed its established policy of non
competition." Disavowing the previous standard of "regulated monopoly" in the 
electric utility industry in Pennsylvania, the Commission stated that "In the field 
of electric power, a policy of regulated competition by mUnicipalities has been 
adopted." fd at 683. Moreover, the Superior Court of Pennsylvania outlined 
several factors which would permit or require the Public Service Commission to 
issue a certificate of public convenience to a municipality enabling it to engage. 
in· generation and distribution notwithstanding the fact that another utility 
previously had supplied electric service to that locality.1 63 . 

For all of these reasons, we hold Applicants' first argument to be without 
merit. 

Continued from previous page 

that the federal antitrust laws should not be applied in areas of the economy perVasively 
regulated by state agencies. " 

There are at· least three reasons why this argument is unacceptable. First, merely 
because certain conduct may be subject both to state regulation and to the federal 
antitrust laws does not necessarily mean that it must satisfy inconsistent standards; 
second, even assuming inconsistency, we could not accept the view that the federal 
interest must inevitably be subordinated to the State's; and imally, even if we were to 
assume that Congress did not intend the antitrust laws to apply to areas of the economy; 
primarily regulated by a State, that assumption would not foreclose the enforcement of 
the antitrust laws in an essentially unregulated area such as the market for electric light 
bulbs. 96 S. Ct. at 3119. 
16' Neither have Applicants suggested that the FPC endorses or approves customer or 

territorial allocations. 
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With respect to Applicants' second argument, that their current offers of 
access and to sell power at wholesale to certain entities within the CCCT elimi
nate the possibility of a situation inconsistent from being maintained, the quick 
answer is that these offers themselves contain anti competitive provisions. There 
is no real need to go further' in pointing out the deficiencies of Applicants' 
current concessions made in the context of licensing proceedings in which 
numerous antitrust violations have been disclosed. C. 1~6. There is, however. 
another cardinal deficiency of Applicants' argument as to which ruling should be 
made. We have emphasized that Applicants' actions creating the situation incon
sistent with the antitrust laws have been aimed at competitors within the CCCT 
and within their .respective service areas. ~The position that these competitors 
should now be left in the hands of .t\pplicants to obtain their bulk power supply 
is akin to delivering these entities into the hands of their adversaries. Once these 
rival entities become dependent upon Davis-Besse and Perry power under 
options that restrict their use of that power or the exchange of that power, their 
opportunities for offering competition are reduced.164 

As to Applicants' third argument, that their competitors throughout the 
CCCT can build small scale fossil-fueled plants and obtain the same competitive 
advantages as would be available through CAPeO membership, we note that this 
argument appears to be a product of counsels' fertile imagination which received 
precious little credible support from any of Applicants' witnesses or experts. As 
noted in Dr. Hughes' testimony, Applicants themselves made a determination 
that nuclear power offered significant cost advantages and that economies of 
scale achieved through joint ownership of large sized stations offered a fmancial 
reward to each member of CAP CO. Hughes, NRC 207, pp. 30-31. 

Applicants' contention is so frivolous as not to require elaborate discussion. 
It is bottomed on the premise that municipalities' costs of construction for small 
fossil-fueled plants would be lower than the construction costs of Applicants for 
the same small less efficient fossil-fueled plants because municipalities may 
obtain a somewhat lesser interest rate on construction borrowings because of the 
tax free nature of their bond offerings. What Applicants conveniently overlook is 
that their municipal competitors have the same ability to pay a lesser interest 
rate on the issuance of tax free bond obligations in connection with financing of 
large and efficient generating stations including nuclear generating stations. 

Finally, we note that this argument is irrelevant. If state and municipal 
governments have the constitutional or statutory right to issue obligations free 
of Federal income 'tax, this ability hardly serves as a license for Applicants to 
engage in boycott activities. ' . 

I 64 The policies Underlying the antitrust laws require the freedom to choose beiwe~n 
alternatives even at the expense of choosing the less desirable alternative. 
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MISCELLANEOUS 

Applicants' Motion for Leave to File Brief 

As we reach the end of our fmdings of fact, one procedural ruling remains 
outstanding. The Board had discussions 'with the parties and entertained argu· 
ments' relating to the schedule for submission and length' of posthearing 
proposed fmdings of fact and conclusions of law. Tr. 12682·705. The Board's 
original preference for a 'four·week period in which to make such filings was 
modified to extend the period to approximately six weeks based on Applicants' 
representation that they needed additional time. Applicants were given an upper 
limit of250 pages for their posthearing filing.165 

It was with full consideration of Applicants' arguments and reservations that 
the Board imposed this lim it. 1 66 Applicants indicated an intent to return to the, 
Board in the event this page limit proved burdensome with "a request for leave 
of the Board to me a brief that includes extra pages, if indeed it looks like that's 
going to be necessary." Tr. 12687-88. The 'Board agreed to entertain such a 
request. 

Nothing more was heard on this issue until in an August 9,1976, telephone 
call (seven days before the mingdeadline) initiated by Applicants' counsel for 
additional time in which to me "initial briefs.,,167 Over the strenuous objection 
of the opposition parties, Applicants were given an additional two weeks in 
which to me their posthearing pleadings. Minutes of Telephone Conference Call 
of August 9, p. 7·10. At no time during the discussion in this telephone con· 
ference was any mention made of an attempt' to exceed the previously 

l' 5 Although we refer to this filing' as proposed f"mdings of fact and conclusions of law, 
there was no doubt in any of the parties' minds that it also included such argument as'the 
parties cared to address to the Board. Indeed, Applicants referred to the filing as a "brief." 
See, e,g., Tr. 12686, 1.11·13; Tr. 687, 1.7·11. There is no question'that Applicants under· 
stood the 250'page limitation to apply to any material in the nature of a brief which would 
be included within proposed findings they might submit. , 

1 U The imposition of limits on pages is not unusual in Federal court practice. The rules 
of many Federal courts contain explicit page limitations covering the f"iling of any brief. The 
Commission's rule, 10 CFR Section 2.754, provides for the filing of proposed findings and 
conclusions within twenty days after the record is closed or within such reasonable lesser 
or additional time as may be allowed by the presiding officer. As noted, after extensive 
consideration, the Board modified the time periods suggested by Section 2.754 to'allow all 
parties additional time.' This extension was deemed warranted by the length of the record in 
these proceedings. ' 

1, 7The secretary who kept the minutes of this telephone conference was one of 
Applicants' counsel. We should note that where procedUral matters required resoltuion by 
conference call, the Board adopted the practice of requiring counsel for one of the parties to 
prepare minutes to be placed in the public me following circulation to all parties for correc· 
tion and approval. 
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established 250-page limit. On August 30, 1976, Applicants filed their Joint 
Proposed Findings of Fact and Conclusions of Law consisting of ,211 pages. 
Simultaneously, they filed a Joint Brief iIi Support of Proposed Findings of Fact 
and Conclusions of Law which numbered 698 pages (excluding certain attached 
exhibits). Nowhere had Applicants put the Board on notice of the intent to file 
such a Brief 'or to produce such voluminous set of posthearing filings. Ap
plicants' motion for leave to file made reference to the transcript exchange at 
12688-89 in which their counsel indicated the possibility of requestirig leave of 
the Board to file a brief that includes extra pages. That transcript, fairly read, 
could not possibly support the surprise request to file a "brier' almost three 
times as long as the 250 pages previously allocated to the Applicant. The post· 
hearing documents submitted by Applicants (excluding rebuttals to the other 
parties' proposed findings) number almost 1000 pages. 

It cannot be contended in good faith that Applicants ever supposed the 
Board would be receptive to the receipt of,so voluminous a pleading file. We note 
that not only did the parties file prehearing briefs, but that discrete legal issues 
such as nexus and motions for summary disposition also were' the subject of 
extensive briefmg during preceding portions of the proceedings. Thus, the Board 
was hardly without guidelines as to the particulars of the issues before it even 
assuming, incorrectly, that the Board has been less than attentive during the 
13,000 pages of live testimony or that the Bo'ard has not reviewed compre· 
hensively the thousands of pages of evidence submitted for its consideration. 

Moreover, it is apparent that Applicants' representations during the tele· 
phone conference call of August 9 that they needed additional time in order to 
prepare their initial brief was evasive in that neither the Board nor any other 
party had any reason to suspect Applicants' intent to attempt to circumvent the 
2S0-page rule. 

Other parties have objected to receipt of Applicants' brief, th~ placing the 
Board in the dilemma of ignoring materials Applicants offer as relevant to our 
considerations or running the risk of prejudice to the other parties whose post~ 
hearing filings were confmed (pursuant to our direction) to a substantially lesser 
number of pages. 

To assist in resolving the dilemma, we took early opportunity to compare a 
citation to the Brief from one of the Applicants' proposed fmdings of fact, 
selected at random, with the material to which we were directed in the brief. In 
doing so, we had before us that statement in Applicants' moving papers that: 

A supporting brief explaining our view of the evidence which was accum· 
mutated during this seven-month hearing and analyzing that evidence in 
light of the, applicable legal principle and relevant case law, was deemed 
imperative in order to apprise this Board fully of the state of the record. 
(Emphasis added). 

We sought to ascertain on this selective check whether the Brief contained 
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supporting arguments or discussion or whether it constituted an attempt to 
include materials which ordinarily would be found within proposed fmdings of 
fact. Our reference point was Applicants' proposed finding 21.03 which appears 
on page 5 of Applicants' Joint Proposed Findings of Fact and Conclusions of 
Law. Corresponding pages in, the Brief appear at llS-qS. These pages are 
factual in nature, replete with references to both documents and transcript of 
the hearing. Labeling this material as "explaining our view of the evidence which 
was accummulated during this seven-month hearing, and analyzing that evidence 
in light of applicable legal principles and relevru:tt case law" severely distorts its 
nature. , :. 

Our initial inclination was to deny the motion to me the Brief, holding that 
Applicants' conduct in ,submitting this document was nothing more than a 
deliberate attempt to evade the prior order of the Board. However, the Board 
wanted, to insure that it had overlooked none of Applicants' arguments in 
defense of the allegations made against them. We hold that there is good cause to 
reject the receipt of Applicants~ Brief. Nonetheless, we have concluded th~t 
because we intend to impose extensive license conditions upon the Applicants, 
we will accept the Brief and make reference to it notwithstimding our conviction 
that it is not necessary to, do so: Accordingly, Applicants' motion for leave to 
me dated August 30, 1976, is hereby granted. 

Although we grant Applicants' motion, we reiterate' our fmding that the 
submission of this Brief was a deliberate attempt to circumvent an order of this 
Board. We fmd this particularly disturbing since the Board, throughout these 
proceedings, has made repeated efforts to understand the complete p,osition of 
the .parties and on numerous occasions has amended its procedural orders to 
grant relief upon a claim of hardship or burden by an affected party. Applicants 
have benefited by the receipt of numerous extensions of time (despite their 
expressed desire to, advance the progress of these hearings to the maximum 
extent possible) and, as noted, by the Board's indication that it would receive. 
applications to extend the length of proposed fmdings upon a showing of 
necessity or good cause. Accordingly, Applicants' counsel are reprimanded for 
their action in submitting the Brief without prior notice to the Board and other 
parties.168 

I' 8 The imposition of the reprimand is intended as a disciplinary action by the Board. 
Since we have taken no action to suspend or bar any attorney from further participation in 
these proceedings, Section 2.713(c) Is not applicable to this action of the Board. No other 
section of the Commission's Rules of Practice purports to deal directly with discipline 
short of suspension other than § 2.71S which delegates to the presiding officer the duty of 
conducting a fair and impartial hearing and to take appropriate action to'rnaintaiIi order. 
Subpart E of § 2.718 specificaUy includes the power necessary to "regulate the course of the 
hearing and the conduct of the participants." Subpart I includes the power to take any other 
action consistent with the Act and 5 U.S.C. § §SSl-SSS. We read this section as providing 
ample authority for the issue of reprimands relating to conduct intended to or with the 
known effect of evading or failing to comply with orders of the presiding officer. 
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Burden of Proof ' 

Applicants and opposition parties differ in their views on the proper alloca
tion of the burden of proof. Applicants simply place the burden of proof upon 
the opposition party, App. Brief p. 209-214. yve would be inclined to favor 
Applicants' position as far as it goes, and to the extent that it is limited to 
evidence resolving the Issues in Controversy. But Applicants inextricably 
intertwine valid arguments of evidentiary burden with invalid arguments 
concerning the legal elements of a situation inconsistent with the antitrust laws 
under § 105 of the Atomic Energy Act. ld 'at 209-210. Moreover, we cannot 
accept Applicants' simplistic statement that "the burden of proof at each stage 
in the analytical process rests" with the opposition parties (ld, p. 210) because 
this assertion fails to consider shifting burdens when affirmative defenses are 
relied upon. 

City and Staff urge that the burden rests upon Applicants to establish their 
right to' an unconditioned license once the opposition parties have made their 
prima facie cases. The best support for this position can be found in the Appeal 
Board opinions in Consumers Power Company (Midland Plant, Units 1 imd 2), 
NRCI-76/2, 101 {February 27, 1976), and 2 NRC 11 (July 30,1975). There the 
Appeal Board held that the" •.• burden of proof in any Commission proceeding 
•.. " on an application to build or"operate'a nuclear reactor rests upon Ap-
plicants. ' . , ' , 

,This is broadly inclusive language, but we, recognize that the Appeal Board 
was concerned with a show cause matter in health and safety considerations. We 
do not believe the Appeal Board necessarily intended to encompass antitrust 
proceedings in the Consumers opinions. The entire debate arises from a provision 
of law which places '§ 105 within a larger regulatory scheme . principally 
concerned with public health and safety. We see no requirement that we depart 
from traditional and fair allocations of burdens of proof. ' , , ,; 

We are not helped by 10 CFR § 2.732 which provides: 
Unless otherwise directed by the presiding officer, the applicant or the 
proponent of an order has the burden of proof. 

This language may be applied with logic to both sides of ' the issue, but on 
balance, the better reasoning is that the disjunctive language of §2~732 was 
intended to provide for a rational allocation of the burden and does not'require 
'that Applicants always carry the ultimate burden. 

Therefore~ we have been guided in the conduct of this proceeding by the 
following order of procedure, allocation of the burden of proof, and the burden 
of proceeding with the evidence. . 

1) We began with a clean slate, presuming a lawful situation; 
2) opposition parties were required to est~blish a prima faCie case, where

upon; 



3) the burden of proceeding with the evidence shifted to Applicants, then; 
4) we analyzed the whole record to determine whether the opposition 

parties carried their burden of. proof with a preponderance of the reliable" 
probative and substantial evidence, except; 

5) where Applicants attempted to meet a specific charge (first established 
prima facie), by relying upon an affl11l1ative defense. In this instance, we allocate 
the' burden of proof to Applicants to establish such a defense upon the whole 
record.169 

Irrespective of the assignment of burden, however, opposition parties have 
prevailed by an overwhelming preponderance 'of evidence. Were we ',to accept 
Applicants' contention without change or comment, there would be no dif
ference in our ultimate conclusions or provisions for relief. 

Other Matters 

We have reviewed all of the parties' proposed fmdings and have considered 
the record as a whole as we developed our findings and conclusions. To the 
extent that we have not commented upon any particular proposed finding or 
argument, it is b~cause that discussion is subsumed into material appearing 
elsewhere in our opinion or because there would be no material effect upon our 
conclusions and findings were we to accept the argument'. 

It is appropriate to note that for the most part, we have chosen to cast our 
findings and discussion in our own words. This does not mean that we are unable 
to accept without change sUbstantial numbers of 'the fmdings proposed by 
opposition parties, or considerable material included in Applicants' proposed 
fmdings. As has become apparent, we would reject outright or in substantial part 
more of. Applicants' proposed fmdings than those of other parties. No useful 
purpose would be 'served, however, by commenting in greater detail upon those 
fmdings since, as 'noted, we have addressed every crucial argument which would 
have significant impact upon ourreasoning. 

CONCWSION 

In conclusion, we hold that a situation inconsistent with the antitrust laws 
and the policies underlying those laws would.be both created and maintamed by 

16 '2(a) Moore's Federal Practice" 8.27; l(a) Moore's Federal Practice, 4J0.314(2). The 
question of who has the burden of proof is sometimes more theoretical than practical. For 
example, once the traditional elements of a monopolization offense are established, the 
Applicants should be required to carry the burden of proving that they owe this standing to 
a natural monopoly, or that regulation is a complete substitute for competition and anti
trust. United States v. United Shoe Machinery Corp., 110 F. Supp. 295, 342 (D. Mass. 
1953), alFd per curiom.,347 U.S. 521. As a practical matter, opposition parties were eager 
and effective in proving that the industry does not require' natural monopoly and that 
regulation does not serve in lieu of antitrust and competition. 
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the unconditioned license of the Davis·Besse and Perry nuclear stations. We have 
examined Applicants' policy statements which they indicate will be followed 
collectively and individually by the Applicant companies irrespective of whether 
this Board grants relief in this case and we have concluded that the application 
of those policies would neither prevent nor eliminate anticompetitive activities 
under the license. 

Opposition parties have prevailed in establishing both Broad Issue in 
Controversy "A" and Broad Issue "B," that the structure of the relevant markets 
and Applicants' position or positions therein ·gives them the ability acting 
individually, together, or together with others to prevent or hinder (1) other 
electric entities from achieving access to the benefits of coordinated operation 
either among themselves, or with Applicants; and (2) other electric entities from 
achieving access to the benefits of economy of size of large electric generating 
units by coordinated development, either among themselves or with Applicants. 

We conclude further that Applicants' ability has been used, is being used 
and may be used to create and maintain a situation or situations inconsistent 

, with the antitrust laws or the policies underlying those laws. In the course of our 
" decision, we have answered the questions posed in Matters in Controversy under 

Broad Issues "A" and "B." In summary, our conclusion is that within the 
relevant product and geographic markets, Applicants have acted individually and 
collectively to eliminate one or more other electric entities and to preclude 
competition. Many of these anticompetitive acts are in the nature of per se 
violations of the antitrust laws. We have. found Applicants to be engaged in 
activities which violate Section 1 of the Sherman Act, Section 2 of the Sherman 
Act and Section 5 of the Federal Trade Commission Act. Their activities also 
contravene· the policies underlying these statutes. We have found that Ap
plicants' policies with respect to. providing access to nuclear facilities to other 
electric entities in the CCCT are anticompetitive in nature and intent. Indeed, we 
have determined that Applicants for many years have been aware of the effect of 
their acts and policies which we deem anticompetitive upon lesser electric 
generation or distribution systems wit~in the. CCCT. Finally, we have 
determined that there is a very substantial nexus both in terms of market 
structure and in terms of availability and use of power to be generated at the 
Davis·Besse and Perry nuclear stations and the situation inconsistent with the 
antitrust laws which we have found to exist. 

RELIEF 

We have concluded that the issuance. of licenses for the nuclear units 
involved in these proceedings without appropriate license conditions will lead to 
the creation and maintenance of the proscribed situation inconsistent with the 
antitrust laws. Accordingly, it is our task to design license conditions which will 
prevent activities under the license from achieving and aiding in this result. 
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As we observed earlier in the proceedings: 
;In determining what constitutes appropriate relief, the Board cannot be 
bound by the terms of a particular proposal suggested by Applicants or, 
indeed, any other party of combination of parties. It is the Board's 
responsibility to determine what constitutes appropriate relief and there is 
no statutory provision for delegation of that responsibility. Faced with a 

, "situation" which affects "activities" under the license, the Board must be 
satisfied that any relief proposed by the parties is appropriate. 

See Ruling of Board with respect to Applicants' Proposal for Expediting the 
Antitrust Hearing Process, June 30,1975, p. 9. 

As is evident from our findings, denial of bulk power service options, par
ticularly opportunities for coordinated, operation, reserve sharing, wheeling, and 
economy energy exchanges is a substantial element in the situation prevailing in 
the CCCT. The anticompetitive situation is further exacerbated by restraint on 
utilization of power generated by the nuclear facilities in issue. Our relief, there
fore, must focus upon providing access to power from the ,nuclear units in a 
manner in which it allows it to be used without restraint and with the avail
ability of necessary bulk p~wer service alt~~atives. See Hughes, NRC 207, p. 32. 

Def'mitions 

Entity shall mean any electric generation and/or distribution system or 
. municipality or cooperative with a statutory right or privilege to engage in either 
of these functions. ' 

Wheeling shall mean transportation of electricity by a utility over its lines 
for another utility, including the receipt from and delivery to another system of 
like amounts but not necessarily the same energy. Federal Power Commission, 
17,e 1970 National Power Survey, Part 1; p. 1-24-8. 

LICENSING CONDITIONS , , 

1: Applicants shalln'ot condition the sale or exchange of ~le6tric 'e~ergy,or 
the grant or sale of bulk power services upon the condition that any other entity: 

a. enter into any agreement or understanding restricting the use of or 
alienation of such energy or services to any customers or territories; 

b. enter into any agreement or understanding requiring the receiving entity 
to give up any other bulk power service options or alternatives or to deny itself 
any market opportunities; , . 

. c. withdraw any petition. to intervene or forego participation in any 
proceeding before the- Nuclear Regulatory Commission or refrain from instigat
ing or prosecuting any antitrust action in any other forum. 
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2 .. Applicants, and each of them, shall offer interconnections upon 
reasonable terms and conditions at the request of any other electric entity(ies) in 
the CCCT, such interconnection to be available (with due regard for any 
necessary and applicable safety procedures) for operation in a closed-switch 
synchronous operating mode if requested by the interconnecting entity(ies}. 
Ownership of transmission lines and switching stations associated with such 
interconnection shall remain in the hands of the party funding the interconnec
tion subject, however, to any necessary safety procedures relating to disconnec=
tion facilities at the point of power delivery. Such limitations on ownership shall 
be the least necessary to achieve reasonable safety practices and shall not serve 
to deprive purchasing entities of a means to effect additional bulk service 
options. 

3. Applicants shall engage in wheeling for and at the request of other 
entities in the CCCT: 

I} of electric energy from delivery points of Applicants to the entity(ies}; 
and, 

2} of power generated by or available to the other entity, as a result of its 
ownership or entitlements'70 in generating facilities, to delivery points of Ap

·plicants designated by the other entity. 
Such wheeling services shall be available with respect to any unused capacity 

on the transmission lines of Applicants, the' use of which will not jeopardize 
Applicants' system. In the event Applicants must reduce wheeling services to 
other entities due to lack of capacity, such reduction shall not be effected until 
reductions of at least 5% have been made in transmission capacity allocations to 
other Applicants in these proceedings and thereafter shall be made in proportion 
to reductions imposed upon other Applicants to this proceeding. 1 71 

Applicants shall make reasonable provisions for disclosed transmission 
requirements of other entities in the CCCT in planning future transmission either 
individually or within the CAPCO grouping. By "disclosed" is meant the giving 
or reasonable advance notification of future requirements by entities utilizing 
wheeling services to be made available by Applicants. 

4. a) Applicants shall make available membership in CAPCO to any entity in 
the CCCT with a system capability of 10 MW or greater; 

17°"Entitlement" includes but is not limited to power made available to an entity 
pursuant to an exchange agreement. 

I uThe objective of this requirement is to prevent the preemption of unused capacity 
. 'on the lines of one Applicant by other Applicants or by entities the transmitting Applicant 

deems noncompetitive. Competitive entities are to be allowed opportunity to develop bulk 
power services options even if this results in reallocation of CAPCO transmission channels. 
This relief is required in order to avoid prolongation of the effects of Applicants' illegally 
sustained dominance. . ' . 
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b) A group of entities with an aggregate system capability of 10 MW or 
greater may obtain a single membership in CAPCO on a collective basis.172 

c) Entities applying for membership in CAPCO pursuant to License Condi· 
tion 4 shall become members subject to the terms and conditions of the CAPCO 
Memorandum of Understanding of September 14, 1967, and its implementing 
agreements; except that new members may elect to participate on an equal 
percentage of reserve basis rather than a PIN allocatio'n formula for a period of 

- twelve years from date of entrance.1 
73 Following the twelfth year of entrance, 

new members shall be expected to adhere to such allocation methods as are then 
employed by CAPCO (subject to equal opportunity for waiver or special 
consideration granted to original CAPCO members which then are in effect). 

d) New members joining CAPCO pursuant to this provision of relief shall 
not be entitled to exercise voting rights until such time as the system capability 
of the joining member equals or exceeds the system capability of the smallest 
member of CAP CO which enjoys voting rights.174 

S. Applicants shall sell maintenance power to requesting entities in the 
CCCT upon terms and conditions no less favorable than those Applicants make 
available: (l) to each other either pursuant to the CAPCO agreements or 
pursuant to bilateral contract; or (2) to non.Applicant entities outside the 
CCCT. 

6. Applicants shall sell emergency power to requesting entities in the CCCT 
upon terms and conditions no less favorable than those Applicants make avail· 

. able: (1) to each other either pursuant to the CAPCO agreements or pursuant to 
bilateral contract; or (2) to non.Applicant entities outside the CCCT. 

I 72E.g., Wholesale Customer of Ohio Edison (WCOE). 
I "The selection of the 12-year period reflects our determination that an adjustment 

period is necessary since the PIN formula has a recognized effect of discriminating against 
small systems and forcing them to forego economies of scale in generation in order to avo'id 
carrying excessive levels of reserves. We also found that PIN is not entirely irrational as a 
method of reserve allocation. We have observed that Applicants themselves provided 
adjustment periods and waivers to integrate certain Applicants into the CAPCO reserve 
requirement program. The 12-year period should permit new entrants to avoid initial 
discrimination but to accommodate and adjust to the CAPCO system over some reasonable 
period of time. Presumably new entrants will be acquiring ownership shares and entitle
ments during the 12-year period so that adverse consequences of applying the PIN formula 
will be mitigated. 

1140llI objective is to prevent impediments to the operation and development of an 
areawide power pool through the inability of lesser entities to respond timely or to make 
necessary planning commitments. While we grant new member entities the opportunity to 

, participate in CAPCO it is not our intent to relieve joining entities of responsibilities and 
obligations necessary to the successful operation of the pool. For those smaller entities 
which do not wish to assume the broad range of obligations associated with CAPCO memo 
bership we have provided for access to bulk power service options which will further their 
ability to survive and offer competition in the CCCf. 
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7. Applicants shall sell economy energy to requesting entities in the CCCT, 
when available, on terms and conditions no less favorable than those available: 
(1) to each other either pursuant to the CAPCO agreements or pursuant to 
bilateral contract; or (2) to non-Applicant entities outside the CCCT. 

8. Applicants shall share reserves with any interconnected generation entity 
in the CCCT upon request. The requesting entity shall have the option of sharing 
reserves on an equal percentage basis or by use of the CAPCO PIN allocation 
formula or on any other mutually agreeable basis. 

9. a) Applicants shall make available to entities in the CCCT access to the 
Davis-Besse 1,2, and 3 and the Perry 1 and 2 nuclear units and any other nuclear 
units for which Applicants or any of them, shall apply for a construction permit 
or operating license during the next 25 years. Such access, at the option of the 
requesting entity, shall be on an ownership share, or unit participation or 
contractual prepurchase of power basis.1 7 5 Each requesting entity (or collective 
group of entities) may obtain up to 10% of the capacity of the Davis-Besse and 
Perry Units and 20% of future units (subject to the 25-year limitation) except 
that once any entity or entities have contracted for allocations totaling 10% or 
20%, respectively, no further participation in any given units need be offered. 

b) Commitments for the Davis-Besse and Perry Units must be made by 
requesting entities within two years after this decision becomes final and within 
two years after a license application is flIed for future units (subject to the 
25-year limitation). 

10. These conditions are intended as minimum conditions and do not 
preclude Applicants from offering additional bulk power services or coordination 
options to entities within or without the CCCT. However, Applicants shall not 
deny bulk power servies required by these conditions to non-Applicant entities 
in the CCCT based upon prior commitments arrived in the CAPCO 
Memorandum of Understanding or implementing agreements. Preemption of 
options to heretofore deprived entities shall be regarded as inconsistent with the 
purpose and intent of these conditions. 

The above conditions are to be implemented in a manner consistent with the 
provisions of the Federal Power Act and all rates, charges or practices in connec
tion therewith are to be subject to the approval of regulatory agencies having 
jurisdiction over them. 

The Board concludes that the above conditions should attach to licenses for 
the Davis-Besse 1, 2 and 3 and Perry 1 and 2 nuclear units. 

I? 5 Requesting entities election as to the type of access may be affected by provisions of 
state law relating to dual ownership of generation facilities by municipalities and investor
owned utilities. Such laws may change during the period of applicability of these conditions. 
Accordingly, we allow requesting entities to be guided by relevant legal and financial 
considerations in fashioning their requests. 
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IT IS SO ORDERED. 

Dated at Bethesda, Maryland 
This 6th day of January 1977. 

THE ATOMIC SAFETY AND 
. LICENSING BOARD . 

JohD M. Frysiak, Member 

Ivan W. Smith, Member 

Douglas V. Rigler, Chairman 

/. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

'ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of 

Elizabeth S. Bowers, Esq., Chairman 
Mr. Glenn O. Bright 

Dr. Robert L. Holton " 

LBP·77·2 

-, .! 

GEORGIA POWER COMPANY, ' Docket Nos. 50-424 
50-425 

(Alvin W. Vogtle Nuclear 
Plant, Units 1 and 2) 

, '. 

. January 11, 1977 

Upon remand from the Appeal Board to .consider proposed construction 
.permit amendments (ALAB.285) and other matters (ALAB.291), the licensing 
Board concludes that the requested amendments should be issued subject to a 
specific condition regarding financing of the plants. . 

Construction permit amendments authorized, subject to a condition. 

SUPPLEMENTAL INITIAL DECISION 
(CONSTRUCTION PERMIT PROCEEDING) 

, " I 

Appearances 

George F. Trowbridge, Esq:, Bruce W. Churchill, Esq., 
Thomas A.' Baxter, Esq., and Ernest L. Blake, Jr.~'Esq., of 
Shaw, PIttman, Potts and Trowbridge, Washiilgton; D. C.', 
on behalf of Applicants Georgia Power Company, Ogle •. 
thorpe Electric Membership Corporation and Municipal. ' 
Electric Authority of Georgia. . , 

Milton A. Carlton, Jr., Esq., Troutman, Sanders, Locker· 
man imd Ashmore, Atlanta, Georgia, ori behalf of the Appli· 
cant georgia Power Company. ' i 

James C. Brim, Jr., Esq:,. Camilla, Georgia, on behalf of 
Oglethrope Electric Membership Corporation. 
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L. Clifford Adams, Jr., Esq., Heard, Leverett and Adams, 
Elberton, Georgia, on behalf of Municipal Electric 
Authority of Georgia. 

H. Ed Martin, Jr;, Esq:; Atlanta, Georgia, on behalf of Inter· 
venor Georgia Power Project. 

John T. Miller, Jr., Esq., Washington D.C., on behalf of the 
City of Dalton, Georgia. 

Henry J. McGurren, Esq., and Daniel Swanson, Esq., Office' 
of the Executive Legal Director, United States Nuclear 
Regulatory Commission, Washington, D.C., on behalf of the 
NRC Staff. 

I. BACKGROUND 

1: The Georgia Power Company (hereinafter referred to as "GPC" or "Ap· 
plicant") was issued on June 27, 1974, construction permits (CPPR.I08, 
CPPR·109, CPPR·110 and CPPR.l1I) by the Director of Regulation of the 
United States Atomic Energy Commission! which authorize the construction of 
the Alvin W. Vogtle Nuclear Plant, Units I, 2, 3 and 4. The granting of these 
construction permits was authorized by an Atomic Safety and Licensing Board 
(hereinafter referred to as "Licensing Board") in an Initial Decision2 following 
an uncontested evidentiary hearing. " 

2. Although no exceptions were taken to the Licensing Board's Initial Deci· 
sion, the Atomic Safety and Licensing Appeal Board (hereinafter referred to as 
"Appeal Board") undertook its customary sua sponte review of the decision and 
the underlying record. In the course of its review, the Appeal Board questioned 
the Licensing Board's disposition of the question of the necessity of requiring 
that the particulate radioactivity monitoring systems be designed to withstand a 
safe shutdown earthquake. This question was briefed to the Appeal Board and 
oral argument by GPC and the AEC Staff was calendared for October 4,1974.3 

On September' 16, 1974, however, GPC announced for fm'ancial reasons the 
cancellation or'Vogtle Units' 3 and 4 and the suspension of ~urther construction 

I The regulatory and licensing functions of the Atomic Energy Commission (AEC) were 
transferred on January 19, 1975, to 'the new Nuclear Regulatory Commission (NRC). 
References throughout this Supplemental Decision to "Commission" are to either the AEC 
or the NRC as appropriate. 

2LBP·7448,7 AEC 1166 (1974). See also LBP·74·39, 7 AEC 895 (1974). 
339 Fed. Reg. 33391 (1974). 
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work on Units 1 and 2 pending further consideration by it of the possible 
deferment or cancellation of these two units. The Appeal Board upon notifica
tion of GPC's announcement vacated its oral argument order on the air particu
late question and held in abeyance, pending advice from GPC as to its intentions 
regarding Units 1 and 2, further sua sponte review of the llcensing Board's 
initial decision.4 

3. The Appeal Board in June 1975 inquired whether the outstanding con
struction permits for Vogtle Units 1 and 2 should be allowed to remain in effect 
pending GPC's determination as to the fate of the two units. GPC in its response 
described the construction work already done on the units at the time work was 
suspended in September 1974, outlined plans for resumption of construction of 
Units 1 and 2 in 1976 (which, it was stated, would depend upon the sale of a 
large percent of the interest in such units to three other entities and would 
require an extension in authorized completion dates), and proposed procedures 
and a schedule for further licensing proceedings; including a remanded hearing 
on requested amendments to the construction permits. GPC argued that the 
hearing should not address any changed circumstances since the issuan'ce of the 
construction permits for Units 1 and 2 in June 1974 which are not directly 
related to the proposed amendments. Contemporaneous with the response to the 
Appeal Board, application was made for amendments to the VogtJe Units 1 and 
2 construction' permits, to reflect changed ownership and to extend the con
struction completion dates. . 

4. The NRC Staff filed a response wherein it concurred that there should be 
a remanded hearing on the proposed amendments to the construction permits 
for Units 1 and 2. However, the Staff viewed the remanded hearing as being 
broad enough in scope to allow the llcensing Board to delve into any changed 
circumstances which may have:arisen ,since the issuance of the construction 
permits. The Appeal Board, noting agreement of GPC and the NRC Staff on the 
necessity of a supplemental hearing, remanded the proceeding to the llcensing 
Board for the purpose of conducting a supplemental hearing on at least the 
proposed construch"n permit. amendments.s In addition the Appeal Board 
scheduled oral argument on the question of whether the supplemental remanded 
hearing might appropriately encompass issues beyond thOse raised by the pro-
posed amendments.6 " ' '. 

5. Following the oral argument, the Appeal Board issued a decision 7 which 
provided guidance to the llcensing Board on what additional safety and environ-

~39 Fed. Reg. 3S199 (1974). 
5 ALAB-28S, 2 NRC, 209. 
'ld. 
7 ALAB-291, 2 NRC 404. 
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mental issues should be entertained in the remanded hearing beyond those 
directly raised by the proposed amendments. I! , ' 

6. Notice· of Supplemental Hearing on Proposed Amendment to Construc
tion Permits was published in the Federal Register on September 8,1975.9 The 
Notice of Supplemental Hearing announced that a hearing would be conducted 
concerning the effect changed circumstances might have on the Units 1 and 2 

. construction permits, including issues related to the proposed sale of a majority 
undivided ownership interest·in the units and an extension of completion dates, 
and invited requests for leave to intervene. In response to the Notice, it Petition 
for· Leave to Intervene was ftled by the Georgia Power Project (hereinafter 
referred to as "Intervenor" or "Project") on October 8;1975. Neither Appli
cants nor the NRC Staff opposed Project's intervention. One of Project's 
contentions was deemed acceptable· and Project subsequently was admitted as 
the only party intervenor in the proceeding.1 0 

7. On November 20, 1975, a special prehearing conference was held in 
Augusta, Georgia. In its Prehearing Conference Order following the special pre
hearing, the licensing Board accepted a stipulated schedule for the remainder of 
the proceeding, acknowledged' Intervenor's withdrawal of, certain contentions 
(original Contentions 8 .. 11, 12 and 13 were withdrawn), and admitted revised 
Contentiori 9.1 1 ' 

8. A 'second preharingconference was held in Augusta, Georgia, on ,January 
6, 1976, during which, Intervenor clarified its Contention -10, Applicants and 
Intervenor entered into a' stipulation regarding uranium prices in proposals re
ceived by Applicants, and the parties exchanged witness names and agreed upon 
the order of presentation for the forthcoming evidentiary hearing. 

9. The evidentiary hearing was conducted February 10 through February 
12, 1976, in Augusta,- Georgia, following exchange among the parties of pre-

• I 

. aId.' at 414. In addition to addressing the 'types of significant safety concerns which 
miSht be' appropriate for consideration in the remanded proceedinl!' the Appeal Board dealt 
specifically with the question of the air· particulate monitor design, noting GPC's decision 
since June 1974 to change the design of ·this system and thereby moot the Appeal Board's 
earlier concern. Observing GPC's commitment that the design change would be reflected in 
an amendment to' the PSAR and brought to the Licensing Board's attention; the Appeal 
Board noted that no additional evidence would be required on this issue. The amendment 
subsequently was filed by Applicants and was brought to the attention of the Licensing 
Board during the remanded hearing. Tr. 552-554., ' . 

'40 Fed. Reg. 41568 
I 0 See Licensing Board's Ruling on Petition to Intervene of Georgia Power Project, of 

November 4, 1975. In its ruling, the Board accepted, as one contention in the proceeding, 
Project's Contention 10, related to need for power. 

I I Contention 9, as admitted by the Board had three subparts, dealing with: the 
alternative of conservation through rate design (9(1»; the alternative of constructing coal
rued base load units (9(2»; and the alternative of constructing peaking units such as 
combustion turbines or combined-cycle facilities (9(3». 
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pared written testimony. Limited appearance statements by two individuals were 
heard on the first day ofhearing.l2 Applicants-Georgia Power Company, Ogle
thorpe Electric Membership Corporation, Municipal Electric Authority of 
Georgia and City of Dalton-and the NRC Staff presented evidence on Appli
cants' fmancial qualifications and good cause for extension of the construction 
permit completion dates. All three parties presented direct testimony and con
ducted cross-examination relating to each of the contentions raised by Inter
venor as contested issues in this proceeding. 

10. ,After the close of the February hearing and after'Applicants, but not 
the other parties, had filed proposed fmdings ba~ed on the hearing, Applicants' 
counsel notified the Board of a probable reduction in the 30-25 percent owner
ship contemplated for MEAG and proposed an indefmite suspension ,in further 
licensing proceedings pending submission by Applicants of a revised application 
for amendment of the construction permits for Vogtle Units 1 and ,2 reflecting 
new proposed ownership arrangments. In conference calls on March 8 and March 
15, 1976, the Board and counsel for the other parties concurred in Applicants' 
proposal to defer further licensing' proceedings pending Applicants' submission 
of a revised application and a further order of the Board. 

11. On September 20, 1976,- Applicants filed with NRC an amendment 
(hereinafter referred to as the "Applicants' September 20 Amendment") to their 
application for amendment of the Vogtle Units 1 and 2 construction permits to 
reflect anticipated ownership in the Vogtle facility by GPC,OEMC, MEAG and 
Dalton in the following respective percentages: 50.7%, 30%, 17.7% and 1.6%. 
The percentages differ from the percentages addressed in the public hearing in 
that MEAG's share is reduced from 30-25% to '17.7% and GPC's share is in
creased from 38.443.4% to 50.7%. Contemporaneously with its revised amend
ment request, Applicants flIed a motion for leave to supplement the record 
requesting the Board to receive in evidence, without further hearing, Applicants' 
amendment request, together with certain related material bearing on Appli
cants' financial qualifications,l ~,as well as an affidavit subsequently flIed by,the 
Staff on the same subject.l4 Since the issue of financial ownership and qualifica-

12 Dr. Victor A. Skorapa and Ms. Marguerite Rece made limited appearances. Questions 
raised by these two individuals in their statements were subsequently addressed by the 
parties in their testimony and by the Staff in a specific response requested by the Licensing 
Board: Tr. 93-109, 605-09. 

1 3 This material consisted of a letter from Mr. William 'Ehrensperger, Senior Vice Presi
dent of GPC, to Mr. Karl Kniel, NRC Branch Chief, dated September 16, 1976, (hereinafter 
referred to as' "Ehrensperger letter") and attachments to the September 20 Amendment, 
including affidavit of Alfred W. Dahlberg, III, dated September 16,1976 (hereinafter re-
ferred to as ~'Dahlberg Affidavit"). _ , 

,14 Affidavit of Jim C. ,Petersen, dated October 28, ,1976 (hereinafter referred to as 
"Petersen Affidavit").' ". '. 
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tions was not a contested issue in this proceeding, and suice Applicants' motion 
was supported by the Staff, the Board granted the motion. 

12. On October 4,1976, Intervenor filed a motion to reopen the hearing for 
the purpose of revising the estimate of its witness at the hearing with respect to 
estimated capacity factors for the Vogtle facility. This motion was opposed by 
Applicants and the Staff on the ground that it did not meet the tests of time· 
liness and significance required for reopening of the evidentiary record and was 
denied by the Board on the same grounds. 

13. The Staff, filed a Motion for Admission of Evidence dated November 26, 
1976 in which the Staff requested that the Board receive into evidence an 
affidavit of F. S. Echols. By means of this affidavit, the Staff presented its 
evaluation of (1) the fuel cycle environmental impacts for Vogtle Unit Nos. 1 
and 2 based on Table S·3 :and (2) the revised values for reprocessing and waste 
management presented in the Commission's notice of proposed rulemaking of 
October 18, 1976. 

. 14. The record in this remanded proceeding consists of: (i) the transcript of 
the evidentiary hearing of February 10·12, 1976, containing, inter alia. the 
testimony of ten witnesses presented by the Applicants, two witnesses presented 
by the Intervenor, and nine witnesses presented by the Staff, and the following 
exhibits which were received in evidence: 

Intervenor's Exhibit No. 1 - Testimony of Neill Herring on Behalf of 
the" Intervenor Georgia Power Project. 

Intervenor's Exhibit No.2· Prepared Testimony of Charles Komanoff, 
, . Energy Projects Director, Council on Economic Priorities. 

Applicants' Exhibit No.1 - PSAR Amendment related to air particulate 
monitoring system design. . -

(il) a submittal by. the Applicants known as the September 20 Amendment 
consisting ~f (1) an amendment to the application for amendment of the Vogtle 
Unit Nos.' 1 and' 2 construction permits, (2) a letter from Mr. William Ehren· 
sperger, Senior Vice President of GPC, to Mr. Karl Kniel, NRC Branch Chief, 
dated September 16,1976, and (3) an affidavit of Alfred W. Dahlberg, III, dated 
September 16, 1976, which was received in evidence by Order of the Board 
dated November 11, 1976, and (iii) three submittals by the Staff: an affidavit of 
Jim C. Petersen, dated October 28, 1976, which was received in evidence by 
Order of the Board dated November, 11 , 1976; an affidavit of Mr. F. S. Echols, 
dated November 5,1976, with attached Staff Negative Declaration and Support· 
ing Environmental Impact Appraisal, which was received in evidence by Order of 
the Board dated Novem~er 11, 1976; and an affidavit of Mr. F. S. Echols, dated 
November 26, 1976, which is received in evidence by Order of this Board 
embodied in this Supplemental Initial Decision. 

15. The hearing was chaired by Thomas W. Reilly, Esq. Following Mr. 
Reilly's resignation from· the Atomic Safety and licensing Board Panel in 
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August, '1976, Elizabeth S. Bowers, Esq., was appointed to succeed Mr. Reilly as 
Chairman of the Board . 

. II. UNCONTESTED MATTERS 

Financial Qualifications , , 

1. On July 15,1975, GPC submitted to the Staff "Application for Amend· 
ment of Construction Permit Nos. CPPR·I08 and CPPR·I09 Adding Co· 
owners." This amendment sought to add, as co-owners ofVogtle Units 1 and 2, 
Oglethorpe Electric Membership Corporation (OEMC), the Municipal Electric 
Authority of Georgia (MEAG), and the city of Dalton, Georgia, acting by and 
through its Board of Water, Light, and Sinking Fund Commissioners (Dalton). If 
adopted, GPC would then be authorized to sen 50.1 percent ofits ownership in 
the facility to OEMC, 30 percent to MEAG, and 2.3 percent to Dalton as tenants 
in common, without right of partition during the life of the plant, and both the 
land and the facility (except transmission lines) which' comprise th,e Vogtle 1 and 
2 facility. On December 15,1975, GPC submitted to the Staff its "Amendment 
to Application 'for Amendment of Construction Permit Nos. CPPR·108 and 
CPPR·I09 Adding Co-owners," which modified the ownership percentages of 
Vogtle 'Units I and 2 to 38.4 percent ownership by GPC, 30 percent by' OEMC, 
30 percent by'MEAG, and 1.6 percent by Dalton. By amendment to application 
dated' September 16, 1976, the Applicants have again revised" their respective 
ownership percentages to 50.7 'percent by GPC, 30 percent by OEMC, 17.7 
p~rcent by MEAG and 1:6 percent by Dalton. GPC, OEMC and MEAG have 
further agreed that, should Dalton for any reason not purchase its 1.6 percent 
share, GPC will retain a 52.3 percent interest 'in the facility. ' 

2. The' current estimate of the cost,'including contingencies, of construction 
of Vogtle' ,I and 2 as compiled by Applicants is $2,852.1 million if Dalton 
participated and $2,830.8 million if Dalton do'es not participate.15 The dif· 
ference in total cost estimates is due to certain reserves and contingencies of 
Dalton that would be'i:iiminated if it did not participafe. The cost ,of designing 
and constructing Vogtle 1 and 2 will be borne by each participant proportionate· 
ly to its shar~ of the ownership of the facility. ' 

3. The estimated capital cost of the nuclear production plant for the pro· 
posed Vogtle facility was compared to the cost calculated using the Staff CON· 
CEPI' cost model to ascertain the reasonableness of the Applicants' projections. 
The CONCEPI' model estimated this capital cost to be $1,686.0 million.1 

6 The 

15 Amendment -to Application for Amendment of Construction Permit Nos. CPPR·I08 
and CPPR·I09 adding Co-owners, dated September 16, 1976 (Amendment), Attachment A. 

I 6 Testimony of Jim C. Petersen, following Tr. 188 (hereinafter referred to as ~'Petersen 
Testimony"), pp. 4, S. 
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Board agrees with the Staff that it is reasonable to use the more detailed engi
neering cost study prepared by Applicants for its analysis ,I 7 especially in light 
of the increased cost of the integrated transmission system and the initial core, 
and the higher financing cost which were included in Applicants'Supplemental 
Testimony, and which were not avaiiable to the Staff when preparing its CON
CEPT estimate.18 For conservatism the Board will therefore .use Applicant~' 
adjusted estimate of $2,852.1 million if the City of Dalton participates, and 
$2,830.8 million if it does not, for the cost of designing and constructing Vogtle 
Units 1 and 2 in determining Applicants' financial qualifications. 

, '<. 

GPC 

4. GPC is an investor-owned utility engaged in' the generation, distribution, 
and sale of electric energy to approximately one million customers in Georgia.1 9 

GPC's operating revenues increased from $957.2 million for the 12 months 
. ended June 30, 1975, to $1,099.6 million for the 12 months ended June 30, 
1976; and net" income increased from $112.6 million to $144.2 million over the 
same period. The improvement in earnings is reflected in the p'retax'coverage of 
total interest requirements which rose from 2.18 to 2.70 over the period.20 

Invested capital at December 31, 1975, amounted to $3,059.4 million and con
sisted of 57.4 percent long-term debt, 10.9 percent preferred' sto'ck, and 3'1.7 
percent common equity.21 The Southern Company, a holding company which 
owns all the common stock of GPC, sells its own securities and in turn provides 
capital to 'the subsidiaries. The Southern Company's consolidated operating 
revenues'.increased· from $1,791.9 million for the 12 months ended June 30, 
1975; to $2,051.3 million for the 12 months ~nded June 30, 1976, and con
solidated net income increased from $167.9 million to $203.1 million over the 
same period. The improvement' in earnings is reflected in the after-tax coverage 
of total interest charges ,which rose from 1.55 to 2.11 over the period.22 Con
solidated invested capital at December 31, 1975, amounted to $5,938.0 million 
and consisted of 57.4 'percent long-term debt, 11.2 percent preferred stock, and 
31.4 percent common equity.23 Capital contributions from the Southern Com
pany are an important part of the fmancing of GPC's overall construction pro
gram inchiding its share of th'e Vogtle Nuclear UnitS.24 .. ' . 

I 'lId. . 
I 8Dahlberg Supplemental Testimony, p. 9. 
I 9 Petersen Testimony, p. 5. 
2 ° Moody's Public Utility News Reports,'August 6, 1976. 

, , 

2 I Georgia Power Company's Prospectus for First Mortgage Bonds dated June 3D, 1976. 
22 See note 20, supra • . 
2 'The Southern Company's 1975 Annual Report. 
24 Affidavit of Jim C. Petersen dated October 28, 1976 (hereinafter referred 'to as 

"Petersen affidavit"), p. 5. 
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5.'GPC provided an update of fmancial information previously analyzed by 
the Staff in connection with the original application ,for participation by the 
co-owners. The update includes a detailed explanation of the changes to the 
overall GPC construction budget upon which the Staffs earlier financial evalu
ation was based. GPC's overall construction expenditure for the period 1976 
through 1984, assuming a 52.3 percent interest in VogUe, are now projected to 
be approximately $200 million less than the estimated expenditures on which 
Staff witness Petersen based his earlier testimony: The costs of GPC's increased 
participation in Vogtle are more than offset, in the aggregate, by sales of 
interests in fossil plants to MEAG and by other changes.2 s, . 

6. GPC's 1975 construction expenditures (estimated at '$468 million) have 
been fmanced in large part, by the issuance of. first mortgage bonds ($200 
million), the 'issuance of preferred stock ($75 million), the issuance of pollution 
control revenue bonds ($30 million), the sale of certain facilities to OEMC ($306 
million), capital contributions from the Southern Company ($35 million), and 
by internally generated funds (estimated at $92 million)? 6 Such funds have also 
been used in part to! retire maturing bonds ($2 million) and to effect a net 
reduction in notes payable of $268 million.27 , , 

7. GPC is subject to regulatory jurisdiction as to its retail rates by,the 
Georgia Public Service Commission' and as to its wholesale rates by the Federal 
Power Commission (FPC). GPC's most recent retail rate increase was effective 
April 22, 1975, and was designed to produce $116.1 million in additional 
revenue. A fuel adjustment clause is applicable to virtually , all GPC rates and 
provides for recovery of significant' changes in fuel cost. Subsequent to the 
February hearing, GPC has received wholesale rate relief from the Federal Power 
Commission and has'been authorized to use a forward-looking fuel adjustment 
clause for both"wholesale and retail customers. The latter action allows the 
company to recover increased costs of fuel on a current basis. GPC issued $50 
million of first mortgage bonds and $50 million of preferred stock in July 1976. 
GPC's parent, the Southern Company, issued $165 million of common stock in 
March 1976.28 

8. The Board concludes that Georgia Power Company is fmancially qualified 
to participate in the costs of design,' construction, and related fuel cycle of 
VogUe Nuclear Unit Nos. 1 and 2 in'the ownership interest of either 50.7 
percent or 52.3 percent. Our conclusion regarding GPC's increased ownership 
interest in Vogtle is significantly influenced by the following factors as discussed 
above: (1) a $200 million net reduction in GPC's projected overall construction 
expenditures (assuming a 52.3 percent interest in VogUe) for t~e period ,1976 

25 Affidavit of Alfred W. Dahlberg, III, September 16, 1976. 
UPetersen Testimony, p. 7. 
HId. 
2 I Petersen affidavit, p. 5. 
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through 1984; and (2) continuing improvement in the financiru. condition of 
GPC and the Southern Company. 

OEMC 

9. OEMC is a cooperative of 39 electric membership corporations in the 
State of Georgia.2 

9 OEMC plans to finance its 30 percent undivided interest in 
Vogtle Units 1 and 2 with a loan to be guaranteed by the Rural Electrification 
Administration (REA). OEMC has successfully used this source for fmancing its 
interest in the Hatch Nuclear Units.3o The Board concurs with the Staffs 
recommendation that a copy of the executed loan commitment notice from 
REA.to OECM should be required prior to the issuance of construction permit 
amendments, and hereby makes such a requirement a condition of the amend· 
ment. 

10. OEMC and the member corporations are not subject to rate regulations 
by Georgia State regulatory. agencies. OEMC is the exclusive power supplier 
(under irrevocable 45·year contracts) to its 39 member cooperatives who 
together presently service approximately 460,000 residential and commercial 
customers in Georgia. The Wholesale Power Contracts provide, inter alia, that 
the Board of Directors of OEMC must establish (and revise when and if neces
sary) rates charged to the members that are fully sufficient to cover all costs of 
service plus the maintenance of reasonable reserves. The members have agreed to 
pay such rates so established (and to revise their own rates when necessary) after 
approval by. the Administrator of the Rural Electrification Administration.31 

11. The Staff concludes that these arrangements provide adequate assurance 
of OEMC's capital contributions for the design and construction of Vogtle 
Nuclear Units 1 and 2.32 The Board concurs with this evaluation. 

MEAG 

12. MEAG was created by the General Assembly of Georgia in its 1975 
session for the purpose of providing for the bulk power needs of political sub

. divisions of Georgia that desire this service. It has the authority on behalf of its 
members to acquire, . construct, operate, and maintain electric generation and 
transmission systems. MEAG has entered into bulk power sales contracts for its 
political subdivisions for a term which extends to the fmal maturities of MEAG's 

29Testimony of A.W. Dahlberg, G. Stanley Hill, Karl B. Porter, and Duncan C. Gray on 
the imancial qualifications of the Applicants, following Tr. 112 (hereinafter referred to as 
"Dahlberg, et a!. Testimony"), p. 11. 

s old at pp. 13,14. 
3 J Petersen Testimony, p. 10. 
HId. 
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revenue bonds issued to fiiiance its share in facilities such as Vogtle, not to 
exceed 50 years.33 

, 13. MEAG plans to finance its 17.7 percent interest in the design and 
construction costs of the facility through the issuance of its electric revenue 
bonds. The bonds will be issued in series from time to time as funds are needed 
to meet MEAG's obligations under the construction program. In turn, require
ments will be met with bond anticipation notes and short-term borrowing where 
necessary.34 These bonds will require validation in judicial proceedings which 
will be initiated as soon as all of the project agreements are executed.35 The 
Board concurs with the Staff recommendation that evidence of this bond valida
tion be required as a condition of the construction permit amendment .. 

14. Rates charged by MEAG to participants are not subject to regulatory 
jurisdiction. The power sales contracts between MEAG and its participants pro
vide that rates charged by MEAG shall be designed (and adjusted when neces
sary) to cover all costs of operation, including the amounts required to pay debt 
service and to provide for eventual retirement of its bonds. MEAG's revenues 
under the contracts will be pledged as security for the bonds.' The contracts 
further provide that each participant must take or pay for its entitlement share 
of. power from any owned project, such as the Vogtle Nuclear Units 1 and 2. 
Each participant's monthly bill for power from MEAG will normally be paid as 
an operating expense of the local system. However, it may be paid from any 
funds of the political subdivision and the payments may be enforced against any 
such funds, including tax revenues.36 

15. The Staff concluded that MEAG's financing plan provides reasonable 
assurance that MEAG can obtain the funds required for its share of the design 
and construction costs of Vogtle Nuclear Units 1 and 2.37 , The Board concurs 
with the Staffs fin'dings. 

Dalton 

16. Dalton is an incorporated municipality which owns and operates an 
electrical distribution system. Dalton elected to participate directly as a co
owner of Vogtle 1 and 2 rather than as a member of MEAG. It plans to fmance 
its 1.6 percent share of the Vogtle design and construction cost through the 
issuance of its revenue bonds.3 

8 

17. Dalton has previously issued revenue bonds for its electric and gas plant 

"Dahlberg, et aI. Testimony, pp. 15-19. 
34 Dahlberg, et aI. Testimony, pp. 18, 19. 
] 51d. at pp. 19,20. ' 
S 6 Dahlberg, et aI. Testimony, pp. 17-20. 
"Petersen Testimony,p.12. 
] I Dahlberg, et aI. Testimony, pp. 23, 24. 
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and has issued general obligation bonds for city sehool construction. The prin
cipal and interest on revenue bonds to be issued in support of Vogtle will be 
.payable from revenues derived from the) city's operation of its electric and 
natural gas sy~tem. Dalton has authority to increase its utility rates, if, necessary, 
in order to recover all costs of operation and interest on its bonds, and to 
provide for retirement of the bonds. The issuance .of the bonds, however, is 
.subject to the outcome of a judicial validation proceeding before the local 
county court.3 9 

18. The Staff independently evaluated Dalton's ability to fmance its share 
of the design and construction cost ofVogtle Units 1 and 2, and concluded that 
Dalton has reasonable assurance of obtaining the necessary funds.40 The Board 
concurs with this evaluation. In addition, the Board agrees with the Staff recom
mendation that Dalton, if it should elect to participate, should provide evidence 
of the validation of its bonds as a con~ition of the construction permit amend
ments ... 

19. The Staff concluded that, if Applicants are required to meet the four 
conditions recommended on page 14 of the Testimony of Jim C. Petersen, that 
Applicants have reasonable assurance of obtaining the funds necessary to design 
and construct the Vogtle Nuclear Units in accordance with Section 50.33(f) of 
10 CFR Part 50 and Appendix C to 10 CFR Part 50.41 The Board concurs with 
the Staffs independent evaluation, and fmds that each of the applicants has 
reasonable assurance of obtaining the funds necessary to complete the design 
and construction activities, in the ratio of their respective ownership percentages 
noted in the record of this proceeding. In addition, the Board finds that GPC is 
qualified to fmance up to and including 52.3 percent of the cost of the facility 
should Dalton not purchase its 1.6 percent share. The Staff prepared an Environ
mental Impact Appraisal, dated November 4, 1976, relatulg to the proposed 
change of ownership interest of Vogtle Units 1 and 2.42 The Staff concluded 
that environmental impacts would not increase over those previously evaluated 
in the Commission's Final Environmental Statement for Vogtle Units 14, pub
lished in March 1974. The Board agrees with this conclusion. 

, 3 9 Dahlberg, et at. Testimony, pp. 24, 25. '. 
4 o Petersen Testimony, p. 13 . 

. 41Tr. 190. The Board acknowledges receipt from the Applicants of executed copies of 
the Vogtle Purchase and Ownership Participation Agreement, dated August 27, 1976. The 
Agreement is in substantial conformity with the draft Agreement previously provided to the 
Staff. This satisfies the rust part of a four-part CP amendment condition that the Staff 
recommended. 

4 'The Staff also published a Negative Dechration Supporting Amendments' No.1 to 
CPPR-I08 and CPPR-I09 Relating to Change of Ownership Interest and Extension of Dates 
for Completion of Construction for Vogtle, Unit Nos. 1 and 2, submitted to the Board on 
November 5,1976. • 
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20. Prior to issuance of an amendment to Construction Permit Nos. 
CPPR·I08 and CPPR·I09 authorizing the transfer of these ownership rights in 
Vogtle Units 1 an'd 2 from GPC to OEMC, MEAG, and Dalton, Applicants inust 
submit documents to the NRC Staff as follows: 

(a) A copy of a Commitment Notice on a loan guaranteed by the Rural 
Electrification Administration; 

(b) Evidence ofborid validation from both MEAG and Dalton;42a and ' 
(c) Documentation of approval by the Securities and Exchange Com· 

mission to GPC of the sale of its ownership interest in Vogtle. 

Extension of Compleuon Dates for Construction Permits' 

21. As previously indicated in the introduction, Construction Permit Nos. 
CPPR·I08, CPPR·I09, CPPR·110 and CPPR·111 were issued by the AEC to GPC 

, on June 28, 1974, for construction of Vogtle Units 1, 2; 3 and 4 respectively. 
Work construction was halted on September 12, 1974, at which time the 
Licensee announced an indefinite suspension of further work on Units 'I and 2 
and cancellation of Units 3 and '4. The suspension of construction activity was 
attributed by the Licensee to "financial 'facts of life': inflation, tight money and 
poor earnings," which placed "in serious question" the Licensee's' "ability to 
raise money, even at extremely high interest rates.'>43 On July 15; 1975, the 
Licensee filed an Application for Amendment of Construction Permit Nos. 
CPPR.i08 and CPPR·I09, which requested the extension of the construction 
completion dates 'for Units 1 and 2 by two years (for Unit 1 from October 1979, 
earliest date, and April 1981, latest date, to October 1981, earliest date, and 

'April 1983,latest date; and for Unit 2 from October 1980, earliest date, and 
April 1982, latest date, to October 1982, earliest date, and April 1984, latest 
date). .' ' 

22. Licensee informed the Staff that insufficient funds were available in 
1974 to continue construction' of these units. The utility industry in general 
experienced a shortage of construction funds during 1974, due in part to infla· 
tion and in part to an inability to raise funds from the sale of securities or bonds. 

'In addition to these general problems, GPC also was experiencing a delay in the 
granting of requested increased rates by the Georgia Public Service Commission. 

'Ail of these factors made it imprudent for' the Licensee to continue construe· 
tion.44 ' 

23. The Staff has reviewed the fmandal situation 'of GPC, and concludes 
that the overall picture has improved. The Licensee obtained rate relief from the 

42 aIf Dalton wants to participate as a CO-<lwner 
4 'Testimony of Lawrence P. Crocker, following Tr. 185 (hereinafter referred to as 

''Crocker Testimony',), p. 1. 
44 Crocker Testimony, p. 2. 
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Georgia Public Service Commission in December 1974, February 1975, and April 
1975. Also, in April 1975, the ~ederal Power Commission allowed the licensee 
to increase its rates for wholesale service. In June 1975, the licensee received 
notice of intent of three power supply entities in the state of Georgia, under the 
antitrust proviSions of the construction permits, to purchase 82.4 percent of 
Vogtle Units 1 and 2. This figure later was changed to 61.6 percent.45 GPC's 
share now is 50.7 percent if the city of Dalton participates, and 52.3 percent 
should Dalton not participate.46 

24. In view of the improved fmancial situation of the licensee and the 
reduced requirement for construction funds to be supplied by GPC, the Licensee 
now proposes to resume construction of Vogtle Units 1 and 2. The Staff made 
an independent review of the cause for postponement of construction, and 
fmds that the licensee has shown good cause for the delay in the construction 
,of the Alvin W. VogtleUnits 1 and 2.47 The Board concurs with this evaluation. 

25. The Staff additionally evaluated the license amendment application to 
determine whether the amount of time of delay experienced by the Licensee, 
and thus whether ,the amount of time requested by the Licensee for the exten
sion of its construction permit completion dates, is reasonable under the circum
stances. GPC and the three power supply entities that are proposing to purchase 
portions of Units 1 and 2 of the Vogtle facility have consummated the sale of 
ownership interest. Following the sale, several months will be required to 
,mobilize necessary construction forces to restaff engineering design teams. How
ever, full construction activity necessarily will be delayed until design efforts 
have progressed such as to allow orderly procurement of necessary construction 
materials and plant components.4 

8, 

26. Accordingly, the Staff concluded that the delay of two years requested 
by the licensee was reasonable and appropriate.49 The Board concurs with titis 

, evaluation, and finds that the 24-month extension time is reasonable 'and appro-
, priate under the circumstances. , ' 

27. The Staff indepenpently evaluated the'impact of the cancellation of 
Units 3 and 4, and the extension of the completion dates for Units 1 and 2 upon 
the safety 6f the Vogtle facility. As indicated in the Safety Evaluation Report, 
the Vogtle plimt was designed as two-unit stations. There was to be no sharing of 
any safety related features between each pair of units, and therefore no adverse 
impact on plant safety is expected due to deletion of a pair of units. Accident 
dose calculations remain unchanged si~ce such. calculations are premised on an 
acci,dent at only one unit at a plant site. Calculated effluent releases, which were 

4 'Crocker Testimony, pp. 2, 3. 
4 'Dahlberg Affidavit, pp. 1-2. 
4 7 Crocker Testimony, p. 3. 
4 I Crocker Testimony, pp. 3,4. 
4 'Ciocker Testimony, p. 4. 
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found to be acceptable for the original four·unit design, would be halved for it 
two·unit plant, and thus are still acceptable. The Staff therefore concluded that 
the requested two·year extension of construction completion dates has no ad· 
verse impact on plant safety.50 ,The Board concurs with this evaluation. ' 

28. Under the terms of the proposed sale agreement, GPC retains sole 
responsibility for the planning, design, construction, operation, maintenance, 
and disposal of. Vogtle Units 1 and 2. ,The staff therefore concluded that the 
proposed altered ownership arrangements will have no effect on plant safety.51 
The Board agrees with the Staff evaluation. 

29. The Staff also evaluated the environmental impacts associated with the 
extension of the construction completion dates for Vogtle Units 1 and 2 (Envi· 
ronmental Impact Appraisal). The Board agrees with the Staffs conclusion that 
no significant change in environmental impact is expected to result from the 
two·year delay. 

30. The Board concludes that good cause has been shown, in accordance 
with 10 CFR § 50.55(b), for the extension of the completion dates for Vogtle 
Units 1 and ,2 for a total of 24 months. The Board hereby approves the exten· 
sion of CPPR·108 completion dates from October 1979 to October 1981 for the 
earliest completion date, and from April 1981 to April 1983 for the latest 
completion date; and for CPPR·109 completion dates from October 1980 to 
October 1982 for ,theearllest completion date, and from April 1982 to April 
1984 for the latest completion date. 

Nucl~ar Fuel Cycle Considerations 
, , 

31. Consistent with the mandate of the Appeal Board in ALAB·291 and the 
Notice of Hearing (40 FR 41569) in this remanded proceeding, the Board has 
considered, as a changed circumstance which might affect the cost·benefit 
balance previously struck, recent regulatory developments in connection with 
nuclear fuel cycle considerations. , 

32. In the initial environmental hearing leading to the issuance of construe· 
tion permits for the Vogtle' Plant, the Board considered only the environmental 
impact 'of the transportation of fuel to and from the Vogtle site. This was 
consistent with the guidance provided at that time by the Appeal Board's Ver· 
mont Yankee decision, Vermont Yankee Nuclear Power Corporation (Vermont 
Yankee Nuclear Power Station), ALAS-56, 4 AEC 930 (1972). The Commission 
subsequently amended 10 ~FR Part 51 to include Table S·3 which provided 
environmental impact values for other portions of the uranium fuel cycle to be 
factored into the NEPA evaluation of individual nuclear power plants. On July 

so Crocker Testimony, pp. 4, S. 
5 I Crocker Testimony. p. S. 
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21; 1976, the United States Court of, Appeals' for the District of Columbia 
Circuit decided in Natural Resources Defense Council v. NRC that the Commis
sion's Table S-3 was inadequately supported by the record insofar as it treated 
two aspects of the fuel cycle-the impacts from 'reprocessing of spent ftiel and 
radioactive waste management. The' decision "generally complimented other 
aspects of the Commission's survey underlying Table S-3. ' 
" 33: In response to the Court deCisions, the Commission issued a General 

Statement of Policy (41 FR 34707, August 16, 1976). In that statement, the 
Commission announced its intention to reopen rulemaking proceedings on the 
environmental effects of the fuel cycle to supplement the existing record with 
regard to reprocessing and waste management; to determine whether the rule 
should be amended, and if so, in' what respect: The Commission directed the 
Staff to prepare a well-documented supplement to WASH-1248 to establish a 
basis for identifying environmental impacts associated with fuel reprocessing and 
waste management activities that are attributable to the licenSing of a: model 
light water'reactor (LWR). The NRC Staff issued NUREG-0116, Environmental 
Survey of the Reprocessing and Waste Management Portions of the LWR Fuel 
Cycle in October 1976 for tWs purpose.' ;' '~'. ' i 

34. On November 5, 1976, the Commission issued a Supplemental General 
Statement of Policy regarding the licensing of nuClear power plants as related to 
the analysis' of fuel cycle environmental impacts. The Commission concluded 
that licensing of light water reactors may be resumed on a conditional basis using 
existing Table S-3 values for reprocessing and waste management, provided the 
revised values presented in the Commission's Notice of Proposed Rulerriaking of 
October 18, 1976, were also examined to determine the effect on the cost-bene-
fit balance for constru~ting or operating the plant. ' 

35. In the Affidavit of F: S. Echols52 flied by Staffs Motion for Admission 
of Evidence dated November 26, 1976,' the Staff presented its evaluation of (l) 
the fuel cycle environmental impacts for Vogtle Unit Nos. 1 and 2 based bn' 
Table S-3 and (2) the revised values for reprocessing and waste management 
presented in the Commission's Notice of Proposed Rulemaking of October 18, 
1976. . 

36. The Staff assessed each of the Table S-3 impacts in light of the previous 
analysis set forth in the FES and concluded that the fuel cycle effects presented 
in Table'S-3 are sufficiently small so that when they are superimposed upon the 
other assessed environmental imp'acts associated with Vogtle Unit Nos: 1 and 2 
the overall environmental : impacts are not appreciably changed.53 In accordance 
with the Commission's directive contained 'in the Supplemental General·State
ment of Policy, the Staff also assessed the effect of using' the revised chemical 

52 Starrs Affidavit of F. S. Echols (hereafter "Echols Affidavit''). " . 
5' Echols Affidavit at 9. 
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processing and waste storage values set forth in the Commission's Notice of 
Proposed Rulemaking of October 18, 1976, on the cost-benefit balance for 
Vogtle Unit Nos. 1 and 2. The Staff concluded that these impacts are so small 
that there is no significant change in impact from that associated with the effects 
presented in Table S-3 and, accordingly, the use of the fuel cycle effects pre
sented in Table S-3 with consideration of the revised values set forth in the 
Commission's Notice of Proposed Rulemaking of October 18, 1976, would not 
alter the overall cost-benefit balance previously found to support the issuance of 
construction permits for Vogtle Unit Nos. 1 and 2.54 The Board agrees. 

" m. MATTERS IN CONTROVERSY 

1. Intervenor's Contention 10 states the following: 
. Petitioner'contends that Applicants' estimates of load growth are unsound 

in that these estimates' overstate the future electrical needs of the State of 
Georgia, and fail to recognize that the demand for electricity is increasing at 
a diminishing rate. There is no basis for Applicants' assumption that the 
need for power will continue to increase at the rate experienced in the 
recent past. Petitioner contends that current information on the growth in 

, demand and on the demand growth projections presently used by the Appli
cant in its planning would demonstrate an actual and presently anticipated 

, decline in the rate of load growth. 

2. At ,the time of issuance of the construction permits for Vogtle Units 1,2, 
3 and 4, the Applicant projected an annual growth rate over the period 1974-85 
of 10.7 percent, resulting in a peak demand projection for the year 1985 of 
28,105 ,megawatts. The Applicant planned to have in service in 1985 generation 
capacity of 33,107 megawatts, providing a reserve margin of approximately 18 
percent over peak-hour demand. Capacity additions to meet this load included 
four units of 1 ,t,OO megawatts each at Plant Vogtle_S 5 

3. The Georgia Power Company's 10.7 percent annual compound growth 
rate for the 1974-85 period was calculated by extrapolating peak demand data 
for various historical periods.s 6 Georgia Power Company ,studies of 10-year 
trends ending in years 1965 through 1975 indicated grow,th rates varying from 
8.15 to 10.7 percent, the highest being for the 10-year period ending in 1973. 
The to-year growth rate for the period ending in 1974 was to.54.percent.S7 

HId. 
55 Applicants' Testimony of James H. Miller, Jr. (hereafter "James Miller Testimony''), 

following Tr. 152, at 5. 
HId. 
5~Id. 
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4. For the period 1976-90, the Georgia Power Company currently forecasts 
an average annual compound growth rate of 7.7 percent, or a peak demand for 
1985 (the first full calendar year of operation of Vogtle Units 1 and 2) of 
19,200 megawatts. The currently planned capacity of the Georgia Power Com
pany to meet this load in 1985 totals 21,321 megawatts, providing a reserve 
margin of 11 percent.s 8 

5. To project this peak demand growth for the period 1976-90, the Georgia 
Power Company (1) computed annual estimates of the total Georgia territorial 
supply requirements (See Attachment 1, Column 6, James Miller Testimony) 
and historical load factor and (2) adjusted these estimates based on an analysis 
of historical load factor trends (See Attachment ,1, Column 7, James Miller 
Testimony) and growth in energy requirements.s 9 

6. The Georgia Power Company's estimate of total Georgia territorial supply 
requirements includes load ,estimates for OEMC, MEAG and Dalton, as well as 
390 MWe of load supplied by the Southeastern Power Administration (See 
Attachment I, James Miller Testimony).6o 

7. This estimate of energy requirements was based on an analysis of sales 
(by class of customers), losses, and internal use.61 

8. Sales to the residential class of retail customers of Georgia Power Com
pany were estimated by projecting 'customer additions and use trends and 
examining popUlation projections in the service area. Sales per customer, in 
annual kilowatt-hours, were estimated by projecting actual historical data. The 
number of customers was similarly projected. Ten years of historical data were 
analyzed statistically and regression analysis was used to fit historical data to 
various equations. The equations that best described the trends were used' to 
project estimates of annual energy sales per customer and number of customers. 
The results were combined to produce a projection of aggregate annual residen
tial energy sales. Results were then evaluated by personnel with experience in 
the area, of residential marketing, and consideration included appliance satura
tion effect, and other factors such as conservation, inflation, and short- and 
long-term business and economic conditions in the service area. Then results 
were tested by comparison with a forecast of aggregate annual residential sales 
projected by analyzing such aggregate sales and projecting future estimates in a 
similar manner as described.62 ' 

9. Sales to commercial-class customers of Georgia Power Company were also 
forecast: The method was practically identical to that employed to estimate the 
number of residential customers and their energy requirements. The number of 

58Id. 
HId. at 6 and 7. 
HId. at 1. 
6 lId. at 2. 
6 'Ia. 
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commercial customers was estimated by a combination of statistical and judg
mental analyses. Actual sales (annual KWH) for the previous decade were used to 
extrapolate the "best-fitting" regression line through 1980. The "goodness of 
fit" was calculated by the same computer program used to predict residential 
sales. The regression equation was manually selected from six representative 
curves on the basis of which had the highest "index of determination.,,63 

10. For the industrial class, annual energy sales (KWH) and customer maxi
mum noncoincident. demand (KW) were estimated by interviewing over a 
hundred large users of electricity concerning ,their plans for the f9recast period. 
Sales to smaller industrial customers were projected based on the expectations of 
the larger customers, along with consideration of business conditions and out
look for future industrial activity.64 

,11. Street lighting sales were estimated by the Georgia Power Company 
based on knowledge of customer plans, specifically considering state and federal 
anticrime programs along with technological advances in energy-saving lighting 
sources.65 . 

12. The aggregate amounts of annual energy to be delivered to delivery 
points of municipal distributors and distribution electric membership corpora
tions (including members of MEAG and OEMC) were estimated by the Georgia 
Power Company by analyzing lO-year historical 'data and making a projection 
using mathematical procedures heretofore described. The resultant proje'ction of 
annual aggregate energy to be delivered was then studied and adjusted as con
sidered necessary in light of more recent growth trends (5 years and less).66 

13. The amounts of energy determined as described for residential, commer
cial, street lighting, municipals and cooperatives were then added together to 
obtain an aggregate amount of energy for each year. To each of such amounts 
was added energy to reflect system losses and internal use. The result for each 
year is the total Georgia territorial energy supply requirements as shown in 
Column 6 of Attachment 1 of the James Miller Testimony.6 7 . 

14. The peak demand for each of the years 1976 through 1990 (Column 5, 
Attachment I, James Miller Testimony) was computed using the energy require
ments (Column 6, Attachment I, James Miller Testimony) and projected load 
factors (Column 7, Attachment I, James Miller Testimony). The load factors 
used for computing the peak demand for each year reflects the decline in the 
company's load factor from 61.0 percent to 56.3 percent between 1965 and 
1975 as well as an estimated further decline of another 2-1/2 percentage points 

"Id. at 3. 
641d. 
65Id.3t4. 
661d. 
HId. 
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by 1980 to account for the economic recession, conservation and general busi
ness conditions.6 

8 

15. On the basis of these computations, the Georgia Power Company fore
casts a peak-hour demand compound annual growth rate through 1990 of 7.7 
percent. 6 9 By comparison, the Georgia Power Company has histOrically experi
enced a growth of total system peak load of 9 to 10 percent. (For the period 
1961.1975, Georgia Power Company experienced a peak growth rate'bf 9.3 
percent.)70 .This reduced peak load growth rate is consistent with the slowing of 
real economic activity in Georgia. The OBERS national model indicates that 
during the seventies, real economic activity in Georgia will slow from an annual 
growth rate of 6.9 percent to about 4.5 percent.71 ' 

16. As a further check on the reasonableness of Georgia Power Company's 
peak demand forecast, a forecast of future electrical needs of the Georgia Power 
Company's service area was performed for the Applicants by Dr. John B. Legler 
with the knowledge and agreement of the Georgia Public Service Commission.72 

Dr. Legler's forecasts of Georgia Power Company's electrical needs was based 
upon the computer forecasts from the Georgia economic forecasting model 
(Georgia Model). The Georgia Model uses forecasts of national variables, 
exogenous state variables (e.g., state tax rates), and estimated relationships 
among variables based on historical trends to forecast approximately 125 
econom'ic variables for the state on an annual basis. These forecasted variables 
are grouped into eight major areas: output by industry; employment by'indus
try; wages, income and prices; state government tax revenue; manufacturing 
investment; popUlation; bank deposits and securities; and retail trade.73 The 
Georgia Model was developed in close association with the Wharton Econometric 
Associates, Inc., and updated through association with Wharton and receipt of 
Wharton's'extensive computer forecasts of national trends which form the basis 
of most of our national variable inputs. In addition, other national projections 
such as those of the Survey Research Center at the University of Michigan and 
the Chase econometric models were utilized.74 

17. The performance of the Georgia Model was verified through simulation 
of the model over an extended time period providing it with accurate historical 
data for exogenous variables and comparing the model's' forecasts .with actual 
data. The mean average percentage error for key economic variables averaged 

, 6 SId. at 6. 
691d. 
1°Staff Testimony of Robert G. Uhler (hereafter "Uhler Testimony"), following Tr. 

566,at 40. 
1 lId. at 41. 
12Testimony of Dr. John B. Legler (hereafter "Legler Testimony"), following Tr. 153, 

at 2. 
"ld. at 3 and 4. 
1~ld. at 4 and 5. See alsoTr.196 and 197. 
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approximately 2 percent. and 60 percent of the! forecasted variables had an 
average error ofless than 4 percent. ':' . 

18. The model 'used by Dr. Legler to check the, reasonableness of the 
Georgia Power Company's estimates of load growth related electric consumption 
by class of user, total peak demand, and number of customers by class to 
economic variables for the State of Georgia. Future electric needs were forecast 
by utilizing these relationships and the forecasts of trends in' the economic 
variables which relate to electric needs. These economic variables included per7 
sonal income, population, manufacturing output, retail sales, percentage of 
homes air conditioned, and the price of electricity by class of user.7 ~ ,On the 
basis of the factors considered, the model forecast indicated that peak demand 
for electricity will grow at a compound annual rate of approximately 8.7 percent 
during the next 10 years.76 The Board notes that the Georgia Power Company's 
projection of growth rate of 7.7 ,percent represents a considerable downward 
revision from the Company's earlier forecast which was in the 10 percent range 
for the same period and is considerably below the forecast developed by Dr. 
Legler." The Board finds that the Georgia Power Company's forecast analysis 
as well as Dr. Legler's analysis of Georgia Power Company forecast are reason
able and adequate for, purposes of determination of the need for power which 
will be generated by Vogtle Units 1 and 2. 

19. The Intervenor asserted that the Georgia Power Company's 'revision of 
its projections downward 'was caused, by the decline in peak growth rate for the 
years 1972-1975.78 The Intervenor asserted that the causes of the decline in the 
growth rate are several, including: general economic recession, milder weather 
during the peaking season, and increases in, electric rates.79 The Intervenor 
admitted that Georgia Power Company's revised forecasts are more reliable than 
its previous forecasts. However; the Intervenor asserted that the forecasts are still 
overstated since they fail to account for "continuing changes in rate schedules 
and rate levels: which will undoubtedly occur during the period between the 
present and the 1983 startup date proposed for the Vogtle Plant."s 0 'The Board 
frnds that the effect that rate changes may have on the quantity of energy 
consumed in the system serviced by Georgia Power Company is speculative.81 

Moreover, the Intervenor offered no proof of the effects of futUre changes in 
rates on growth rate.82 The Board frnds that Georgia Power Company's assess-

,,"Id. at 6. 
"ld. 
"ld. at 7.' 
?I Intervenor's Testimony ofNefil Herring (hereafter "Herring Testimony',), Intervenor's 

Exhibit I, at 3 and 4. . 
79 leI. at 3 and 4. 
a Old. at 5. 
a 1 Tr. 203. See also, Tr. 158. 
B2Hi:rring Testimony at 5. " , 
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ment of load growth rate is reasonable and adequately based on evidentiary 
support which is demonstratably valid. 

20. Additionally, the Georgia Power Company's forecast was evaluated on 
behalf of the Staff by Robert Uhler, Executive Director of the Electric Utility 
Rate Design Study being conducted by the Electric Power Research Institute 
and the Edison Electric Institute. Mr. Uhler's evaluation was based on informa
tion contained in the 1972 OEERS Projections,83 a comprehensive economic 
planning document which provides- historic and projected economic and 
demographic data for Georgia and Alabama.84 This data provides a general 
understanding of the underlying economic forces that impact directly on the 
Georgia Power Company.IIS, The data for Georgia indicate that population 
growth will be slower in the decade of the seventies compared to the sixties; per 
capita real income will increase at about 3.4 percent each year rather than 5.4 
percent; and total personal income will increase at a slower pace in the seventies 
as will total earnings. General economic activity is expected to occur at an 
average annual rate of 4.5 percent during the seventies. This compares with the 
average annual rate of 6.9 percent that was realized between 1962 and 1970.86 

This means that the economic activities of Georgia are conservatively projected 
to increase at a rate less rapid than that experienced in the recent past. Thus, the 
economy will replicate in the first eight years of the seventies what it ac
complished in the previous eight years even with the much slower rate of 
growth. In 1980, this expanded (i.e., at-4.5 percent per year) economy will 
require significantly greater amounts of electric energy and increased capacity. 
These greater demands will result from a manufacturing sector that is expected 
to' be 52 percent larger, governmental activities that are projected to be 41 
percent greater, trades that will be 55 percent bigger, services 77 percent greater, 
and from families with real per capita income 40 percent higher.87 The Board 
concurs in Mr. Uhler's findings that these lower rates ofincrease in demand were 
incorporated in Dr. Legler's projectionsll8 and fmds that caution should be 
exercised ill the Applicants' scaling back of the estimated rate of growth due to 

83 This report is a delineation of regional economic activity in the United States, 
published by the U.S. Water ResourCes Council under the direction of the Bureau of 
Economic Analysis of the U.S. Department of Commerce and the EcOnomic Research 
Service of the U. S. Department of Agriculture. This document was prepared in response to 
a need for basic economic information by public agencies engaged in comprehensive 
planning for the use, management and development of the Nation's resources. 1972 DBERS 
Projections, Regional Economic Activity in the U.s.; Series E Population; U.S. Water 
Resources Council, April 1974; Volume I, p. 4. ' 

HUhler Testimony at 7. 
asId. at 7. 
86Id. at 10. 
87Id. at IS and 16. 
88Id. at 41. 
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the sharply reduced rate of power plant construction and resulting low reserve 
margins. The Georgia Power Company's currently planned capacity to meet the 
projected demand reduces the reserve margins from about 32 percent in 1976 to 
11 percent by 1985.89 This is below the (18-22) percent reserve values which 
the Southern Companies Subregion calculates are required for loss·of-Ioad 

.probability.90 
21. The Board finds that Georgia Power Company's forecast of the electrical 

need for the State of Georgia, as verified by Dr. Legler and the Staff, has been 
shown to be based on a proper data base, conservatively estimates the future 
electrical needs of the State of Georgia, and are appropriate. 

22. Intervenor's Contention 9(1) states the following: 
The Applicant has ·not given sufficient consideration to the following 
alternative: 
Conservation through Rate Design. Since the issuance of the CP's conserva
tion efforts, which have been caused by changes in retail rate schedules, 
have resulted in significant changes in electricity consumption. Therefore, 
further alteration in retail rate schedules directed toward conservation, 
particularly temperature.sensitive load, can result in improvement of system 
load factors, both daily and seasonal, and therefore result in greater efficien
cies. Therefore, changes in the rate schedules are preferable to the construc
tion of the Vogtle Plant. [Intervenor contends that the above alternative 
would have a cost·benefit balance preferable to that previously struck by 
the Licensing Board in its initial decision of May 28, 1974.)91 

23. The Intervenor asserts that conservation efforts caused by increases in 
retail rate schedules have resulted in Significant changes in electric consumption 
and that, therefore, further alteration in retail schedules would be preferable to 
c:onstruction of Vogtle Units 1 and 2.-However, the Intervenor did not adduce 
any evidence quantifying the portion of change in consumption of electricity 
attributable to rate alterations.92 In fact, the record in this proceeding shows 
that levels of electricity consumption have held steady in spite of massive price 
increases. Data compiled in the Edison Electric Statistical Yearbook93 for the 
South Atlantic States and Alabama comparing 1973 and 1974 indicates that 
with a sagging economy and electric prices higher by 30 percent, the quantity of 
electricity sold slipped less than 1/2 of one percent.94 For Georgians, with 

I, James Miller Testimony at 5; See also Uhler Testimony, at 48. 
POTr.598. 
'I Contention 9, last sentence. 
'2 See Herring Testimony at 4. 
9 3 Uhler Testimony at 44 through 47. 
HId. 
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prices more than 1/5 higher in 1974 than in 1973, purchases of electricity held 
constant, indicating inelastic demand,95 at least in the short-run.96 . " 

24. The Georgia Power Company has given consideration to conservation 
through rate design as indicated by its past and present rate schedule.97 Georgia 
Power Company's Schedule "R-2" (seventh revised. which has features that are 
now five years old) provides that "all Kwh in excess of 600 during the billing. 
months of June through September inclusive be billed at 2.16¢ per Kwh." There
fore, consumption during ,the summer .. (the high peak,load,period) is priced at 
significantly higher levels (2.16¢/Kwh vs 1.60¢/Kwh).98 Furthermore, Georgia 
Power Company customers pay ,"inverted rates", in the summer and some 
declining block rates in the nonsummer months.99 Georgia ,Power Company 
Schedule "R-3" strenghtensthe summer/winter differential (3.25¢/Kwh vs 
1.60¢/Kwh). Schedule GS-2 has a separate demand charge and demand ratchet 
(i.e., 95 percent of the highest demand occurring in any revision t6 this schedule 
would raise the ratchet to 100 percent).100 Moreover;pursuant to a Georgia 
Public Service Commission Order, dated April 24, 1975 (Docket No. 2663-U) the 
Georgia Power Company will propose the testing of several residential experi
mental rates.! 0 1 The Company will be considering a residential on-peak demand 
rate, maximum demand rate and on-peak/off-peak energy rilte.1 02 

25. The Staff witness, Mr. Uhler, analyzed FPC Form 5 data concerning the 
Georgia Power Company to determine 'changes in residential! 03 electricity con
sumption, commercial sales,104 and industrial sales105 for 1972 through 1975. 
For the three-year period residential prices were 73 percent higher (this repre
sents a price hike of 6, 23, and 33 percent for the three years) and the average 
customer's bill increased 80 percent but sales per customer still increased 5 
percent. For commercial sales, a pattern similar ,to residential sales developed. 
Commercial sales jumped 12 percent in 1973 over, 1972, did not increase 
through 1974, and are estimated to inerease 3 percent in 1975.106 , For the 
largest customer class of Georgia Power Company, industrial sales increased 8 

"Price elasticity of demand is defmed as the percentage' change in' quantity of 
electricity demanded that is associated with a percentage change in price. Uhler Testimony 
at 70. . 

961d. 

97[d •• 78 through 8l
"ld. at 78. 
uld. 
I o old. at 79. 
101 Hensley Testimony at 11. 
1021d. 
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percent in 1973 over 1972. In i974, industrial sales showed no change (with a 
price increase of 36 percent over 1973) but fell 7 percent in 1975 (with a price 
increase of 50 percent over 1974). Based on this data and the sagging of the 
textile manufacturing and metals production sector of the economy in 1974 and 
collapse in 1975, the Staff witness opined that the recession and'l1ot increased 
prices was the major cause of the decline in growth of sales in the industrial 
sector.! 07 Thus, while rate alteration' is a factor affecting electricity consump
tion, the signifiCance of that factor and quantification of its affect on electricity 
consumption is uncertain and speculative. The record indicates that there are 
other factors which affect electrical consumption. These factors include fear of 
energy shortages brought· on by the oil embargo; mild weather,108 severe 
economic recession, and inflation.1 09 

26. The Board finds" after' considering all the evidence of record, that 
changes in the rate schedules would not eliminate the need for Vogtle Unit Nos. 
1 and 2. 

27. Intervenor's Contention 9(2) reads as follows: 
The Applicant has not given sufficient consideration to the following 
alternative: 
Construction of Coal-rued Base Load Units. Since the issuance of the CP's: 
(a) The price of nuclear fuel has increased at a greater rate than that of 

coal. 
(b) The Applica,nt has foregone fuel supply contracts for Vogtle Units 1 

and 2, and therefore Applicant must purchase fuel in a market in which 
price levels are at historical highs. . 

(c) The Applicant's latitude in negotiating fuel fmancing contracts has been 
limited by order of the GPSC Order of January 10,1975. The probable 
result of such limitation will be to further increase the cost of nuclear' 
fuel. Since the issuance of the CP's, the capital cost advantage of coal
fired' plants has been enhanced by a more rapid relative rise in the 
capital cost of nuclear plants. Cumulative operating histories of nuclear 
power plants since the issuance of the CP's reveal a tendency toward 
performance below design ratings; Coal plants have exhibited greater 
unit reliability, as measured by capacity factor. There'rore, conserVative 
fmancial management would dictate investment in the more reliable 

, units . 

.' 28. This contention, which concerned the use of coal and nuclear fuel as 

1 o 7 Uhler Testimony, Tables 31, 32, and 33, at 58 and 59, 60. 
108 Herring Testimony at 4. 
109 Applicant Testimony of W. R. Hensley (hereafter "Hensley Testimony''), following 

Tr. 154, at 2 and 4. 
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alternative sources of energy. for the Vogtle facility, was addressed at great 
length by the parties. In general, the Intervenor asserted that subsequent to the 
issuance of the Vogtle construction permits, escalation in the fuel and capital 
costs for nuclear plants, and a poorer operating performance for a nuclear versus 
a coal·fired plant has recast the alternative choice in favor of coal-fired units 
rather than the Vogtle Nuclear Units. ttO The Staff and the Applicants, on the 
other hand, presented testimony which showed that there was a clear economic 
advantage in the choice of a nuclear plant over a coal-fired plant for the Vogtle 
facility and that ,the selection of uranium as a fuel for the proposed station was 
warranted. ttt 

29. The Stafrs testimony was presented through a panel consisting of Arvin 
W. Quist (the moderator for the panel), Louis M. Bykoski, Robert Bown, and 
Howard I. Bowers, who responded to questions relating to the CONCEPT code 
used in the Stafrs written testimony. The Intervenor's testimony was presented 
through Mr. Charles Komanoff, who is the Energy Projects Director of the 
Council on Economic Priorities, a public interest research organization based in 
New York City. The Applicants' testimony was presented through Mr. Ruble A. 
Thomas, a Vice President of Southern Services, Inc. 

30. The testimony concerning the use of coal or nuclear fuel as sources of 
fuel for the Vogtle facility centered on four principal subjects: (1) capital costs, 
(2) fuel costs at the start of plant operation, (3) fuel costs during plant opera
tion, and (4) capacity factor. tt2 The evidence presented with regard to these 
four areas is examined below. After fully considering the evidence of record, the 
Board fmds that the proposed nuclear steam-electric power plant is the more 
economic method of producing electricity for the Vogtle facility. 

Capital Cost 

31. The parties to this proceeding presented capital cost estimates compar
ing the nuclear units described in the VogUe application with equivalent-size 
coal-fired plants burning high sulfur coal (more than 0.7 percent sulfur) and 
employing scrubbers for S02 removal. 

,32. The Staff used a computer program to verify the Vogtle capital costs 
and the capital costs of a coal-fired alternative. lt3 The Staff testified that this 
computer program, known as CONCEPT, was designed primarily for identifying 
important elements in the cost structure, examining average cost trends, deter
mining sensitivity to technical and economic factors, and to provide reasonable 

I I ° Contention 9(2). 
I I I Quist, Table 5; Thomas, Table 1. 
112See Tr: 428-34. 
I I 'Quist at 3. 
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long·range projections of costS.114 The Staffs capital cost estimates resulting 
from the use of the CONCEPT code were $727/Kw for the nuclear units and 
$555/Kw for the alternative coal·fired plants; a difference of $172/Kw.11 

5 The 
Staff estimates also included escalation and interest during construction at 75 
percent. The Staff testified further that while the cost estimates produced 'by the 
CONCEPT code are not intended as substitutes for detailed engineering cost 
studies for specific projects,116 the Staff believed that the capital costs 
estimates produced by CONCEPT for the Vogtle facility are reasonable. 11 7 The 
Board agrees. 

33. The Applicants, in estimating the capital cost of the nuclear units and 
the high· sulfur coal·fired units, determined that, with the inclusion of escalation 
and interest during construction, the Vogtle nuclear units capital cost would be 
$997/Kw and the coal alternative $851/Kw, a difference of $146/Kw.118 The 
Applicants testified that the capital cost estimate for the Vogtle nuclear units 
was based on a detailed cost estimate prepared for the Applicants in August 
1974 and subsequently updated in October 1975. to reflect 'actual inflation 
experienced during 1974, and the. revised engineering procurement construction 
schedule. 11 9 The high·sulfur coal·fired plant estimates were based on "con· 
ceptual plant cost models.,,12 o. These models reflected the most probable scope 
of coal· fired plants for new units to be added on the Georgia Power System 
(coal.fired plants in the 825 MWe range), and included a two·unit deSign, al· 
lowances for materials and labor, the possible construction schedules, to which 
was applied escalation. and interest during construction. 1 2 1 After pricing out the 
coal·fired . units in the lower megawatt range, the Applicants scaled the results to 
arrive at the capital cost estimates for the large (1160 Mw) units used by the 
Staff and Applicants for comparison with the Vogtle nuclear unitS.122 The 
Applicants determined that this scaling resulted in a 5 percent decrease in the 
unit capital cost of the coal·fired units. The Board notes, however, that the 
Applicants testified that because of reliability factors, the Applicants are unwill· 
ing to build a plant larger than 900 megawatts, and that the present size chosen 
for seven new coal·fired units is 825 megawatts electric. 1 23 

34. The Intervenor estimated a capital cost of $926/Kw for the proposed 
2·unit Vogtle Nuclear Plant and $742/Kw for the high·sulfur·coal alternative 

"41d. 
"5Quist, Table 2, 3. 
I I 'Quist at 3. 
I I'Tr. 488.92. 
I I 8 Thomas, Table 1. 
I "Thomas at 5; Tr. 521. 
I 2 Old. 
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with scrubbers for S02 removal, which results in a difference of $220/Kw 
between the nuclear units and the coal alternative.124 Intervenor based these 
estimates on a 1975 report by Ebasco Services entitled "Fossil and Nuclear 
1000-MWe Central Station Power Plants, Investment Estimates ... 125 Inter
venor's witness testified that this report developed estimates of capital costs on 
the basis of detailed estimates of equipment costs, labor costs, and labor produc
tivity. However, the report specifically excluded allowance for esc:ilation and 
interest during construction. Intervenor subsequently adjusted these costs to 
include escalation and interest during construction, deriving these factors by way 
of a formula provided by the Market Research and Analysis section of the Power 
Systems Marketing Division of Westinghouse entitled "Escalation, Interest 
"During Construction, and Power Plant Schedules," to which he added various 
inputs from the Applicant's figures and the Ebasco report as supported by the 
Bupp report.12 6 Intervenor also made adjustments for unit size and geographical 
location for both nuclear and coal as suggested by the Ebasco report, and in
cluded decommissioning cost for both alternatives in arriving at the estimated 
capital cost of $962/Kw for the Vogtle ilUclear plant and $742/Kw for the coal 
alternative. 1 27 

35. In arriving at these estimated' costs, the Interveno'r assumed an escalation 
rate per year during construction of the alternative Uliits at .08 (or 8 percent) for 
the nuclear units and .06 (or 6 percent) for the coal altemative.128 Intervenor 
stated that these escalation rate assumptions were " •.. probably favorable to 
nuclear'in light of the fact that the capital cost of nuclear plants has been 
escalating more rapidly than that of co~-fired unitS.,,129 On cross-examination, 
however, Intervenor's witness, Mr~ Komanoff, testified that the higher rate for 
nuclear was based on an extra allowance of 5 percent for changes in the scope or 
required equipment for the nuclear units. Mr. Komimoff agreed that without this 
extra allowance being factored into the Ebasco calculations, by him, the escala
tion rate for the coal and nuclear plants would be siffiilar.130 He also testified 
that he was 'not aware of whether 'the Ebasco estimates had iUready made 
allowances for such changes in the scope of required equipment, 1 3 1 and, fmally, 
that the Ebasco report, in estimating direct construction costs, had already 
included a contingency allowance of 15 percent for materials and 25 per~ent for 

I 24 Komanoff at 8. 
I HId. 
I uKomanoff at 8-9. 
I 27Komanoffat 8-10. 
I 28 Komanoff at 9. 
IUId. 
I 30Tr. 383-85. 
I 31Tr. 394. 
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installation for the nuclear plant as compared with a lower 10 percent for 
materials and 20 percent for installation for the coal-fired plant.1 32 

36. The Staff, on the other hand, used an 8.5 percent per year escalation 
rate on site labor, site materials and purchased equipment.1 

33 The cost inputs to 
the· CONCEPT code were also modified first to increase the spare parts 
allowances from 1 to 2 percent of the direct costs of equipment and materials, 
then to increase the contingency allowances from 7-1/2 to 10 percent of direct 
·costs, and to increase· the indirect cost relationships by 60 percent for the 
nuclear plant.134 The Applicants also used an escalation rate during construc
tion of 8.S percent and testified that a contingency allowance of 10 percent had 
been used. partly to offset changes' in the scope of plant equipment require
ments.135 

37. The Board notes that each party used a different method for preparing 
their respective capital cost estimates, thus making direct comparisons difficult. 
However, on the basis of the record before us, the Board·fmds that while the 
Staffs CONCEPT code evaluation presents a reasonable estimate of capital costs 
·of constructing, nuclear and coal·fired plants, the Applicant's detailed cost 
evaluation presents the most accurate assessment of the, capital costs of con
structing nuclear and coal-fired plants at the Vogtle site. 

Fuel Costs at Start of Plant Operation 

38. As another component in the derivation of the electric power generation 
cost for the proposed Vogtle nuclear plant and the coal-fired alternative, the 
parties, in their respective prepared testimony, estimated the fuel expenses for 
nuclear and coal fuel at the start of plant operation.13 6 The Staff testified that 
the cost of nuclear fuel . depends on the costs associated with the various 
components of the fuel cycle, including uranium mining and milling, conversion 
·of uranium concentrates to uranium hexaflouride, uranium enrichment, fabrica
'tion of nuClear fuel, reprocessing irradiated fuel, radioactive waste management, 
·and the transportation of nuclear fuel materials.1 37 The cost of coal consists 
primarily of mining and transportation.1 

38 

39. The parties' estimates for the cost of uranium fuel considered the 
various fuel cycle components identified in paragraph 38 above, -and here again 

I "Ti.412. 
I 33 Quist at 4. 
134 ld., 4-10. 
I UTI. 523-24. 
I 36 Quist, Table 4; Thomas, Table 2; Komanoffat 16-19. 
I 37 Quist at 14. 
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the Board notes that the three parties used different approaches to arrive at their 
respective nuclear fuel cost estimates. 

40. The Staff testified that their estimate for the cost of uranium fuel 
considered the various fuel cycle components as identified by ERDA, and that 
the 1974 estimates contained in WASH·1174·74 were updated based on the 
latest available information to develop the cost estimates set forth in the Staffs 
prepared testimony.13 9 • 

41. The Applicants testified that their nuclear fuel costs were developed 
using estimates and projections for uranium and each of the either fuel cycle 
steps set forth in their prepared testimony. Projections based on contractual 
arrangements between the Applicants and ERDA and Westinghouse were also 
factored into the fuel cost estimates.140 

42. The Intervenor's technical witness, Mr. Komanoff, testified that he had 
not seen the Applicants' estimate for the nuclear fuel cost, nor had he prepared 
his own detailed estimates of these costS.141 Instead, Mr. Komanoff relied on a 
1975 fuel cost estimate which was prepared by the Tennessee Valley Authority 
and offered in another construction permit proceeding.14 2 In the same vein, the 
Staff and Applicants' nuclear fuel costs were quoted in 1975 dollars (with the 
exception of the cost of uranium concentrate which was quoted by the 
Applicants in 1976 dollars),143 while the Intervenor's estimates were in 1981 
dollars. 

43. Perhaps the most important of the differences between the parties' 
nuclear fuel cost estimates were those relating to the estimated cost of uranium 
concentrate. The Staff estimated this cost at $26/lb. (1975 dollars),144 the 
Intervenor at $31/lb. (1981 dollars),145 and the Applicant's at $40/lb. (1976 
dollars)} 4 6 However, these differences in the uranium cost may be offset by 
observing the different assumptions ·used by the parties to arrive at the overall 
fuel cost estimates: The Staffs testimonY.indicates that it assumed both uranium 
and plutonium recycle, thus to a degree offsetting their estimated spent fuel 
reprocessing cost.14 7 The Applicants assumed uranium reprocessing but took no 
credit for plutonium recycle, and, in addition, they assumed a large initial sum 
for long-term plutonium storage.148 Mr; Thomas testified that these 
assumptions were conservative: 49 The Intervenor, in preparing his nuclear fuel 

I "Quist at 14. 
14 0Thomas at 7. 
14 I Komanoff at 17. 
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14 'Thomas at 7. 
144 Quist, Table 4. 
145 Komanoff at 17. 
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cost estimate, assumed that no .uranium nor plutonium reprocessing or recycle 
would take place,15 0 and testified that such assumptions were conservative! 5 1 

Having noted the different cost assumptions used by the three parties; the Board 
fmds that the Staffs nuclear fuel cost estimate is the most reasonable. 

44. Each of the parties to this proceeding developed estimates for the future 
cost of high.sulfur coal as an alternative to uranium as a power plant fuel for the 
Vogtle site. The Staffs cost estimates for delivered Wgh sulfur coal were 
determined by using projections contained in the Federal Energy Administra
tion's (FEA) "Project Independence Report" together with Georgia Power 
Company's Wstorical coal costs.1 52 The Staff testified that the Report 
estimated that long-term coal prices would return to 1972-1973 price levels, and 
that the coal industry had the capacity to satisfy almost any foreseeable demand 
for coal by 1985, at prices near 1972-1973 levels and conSiderably below current 
spot market levels. 1 53 

45. The Staff considered the FEA estimate to be as Iowan estimate as might 
reasonably be expected for coal prices in 1985. and therefore used tWs projection 
as its lowest price of coal for its estimate of 1985 coal prices for comparison 
with uranium as a power plant fue1.1 54 This resulted in a Staff determination 
that the 1972 average delivered cost of coal for a number of Georgia Power 
Company~s largest coal-fired plants was $10.42 per ton, and this cost escalated at 
8 percent to 1985 resulted in a cost estimate of $28.34 per ton for Wgh-sulfur 
coal to be delivered to the Vogtle site in 1985.1 55 

46. The Staffs testimony with respect to these estimates and the basis for 
them was the subject of cross-examination by the Applicants.1 56 The Board 
notes that the Staff witness, Dr. Quist, while conceding that because of a 
number of factors the cost of coal increased more than 8 percent between 1972 
and 1975,1 5 7 did testify that the increase in price in the period 1973 through 
1975 was not necessarily, representative of long-term trends, and more 
specifically that the increases over the last year (1975) ~ould not cause the Staff 
to change its long-term estimates for the cost of coal wWch could be delivered to 
the Applicant.1 58 Mr. Quist ~urther reaffirmed the Staffs use of the FEA 
projections as the most conservative basis for its estimate of 1985 coal prices for 
comparison with uranium as a power plant fue1.1 59 

I 5 ° Komanoff at 17-18. 
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47. The Applicants calculated their high·sulfur' coal cost projections in 
mid-1976 dollars escalated at' a compound annual rate of 6.5 percent thereafter. 
The resulting costs for high·sulfur coal was $1.31-$1.34 per million Btu or 
approximately $28.30 per ton 'in 1976.160 The Applicants based the mid-1976 
costs on a long-term contract entered into in Illinois approximately one year 
before the instant proceeding. 1 6 1 The Applicants further based the escalation 
rate of 6.5 percent compounded annually on the wholesale price index for coal 

'experienced" over' the 30·year period 1944-1974 'which this escalation rate 
currently approXimates,: and testified that it was their judgment that this rate of 
escalation can he expected based on "to day's conditions.,,162 

48. The Intervenor calculated high.sulfur coai cost estimates in 1975 dollars 
escalated at 5 percent (as opposed to 8 percent for the Staff and 6.5 percent for 
the Applicants) to 1983 (as opposed to ,1985 for both the' Staff and the 
ApplicantV 63 The Intervenor's estimates were based on Georgia Power Com· 
pany's 1975 reported systemwide average coal costs which he stated ranged 
'between $19 and $26 per ton,'and which showed an average cost of $23.09 per 
ton ($0.98 per mega-Btu) in November' 1975.164 ' Mr. Komanoff, therefore, 
used the average November coal cost ($0'.98 per mega-Btu) as his starting point 
and adjusted it to $0.90 per mega-Btu to account for the low sulfur content' coal 
which he stated Georgia Power Company currently bums.165 By escalatirig this 
adjusted cost at 5 percent to, 1983, Mr. Komanoff estimated that the cost of 
high-sulfur coal delivered to the VogtIe site in 1983 would be $1.33 per mega-
BtU.166 : 1 

49. The Board notes that Mr; Komanoff did not offer adequate justification 
for the various adjustments which resulted in a reduction of $0.08 per mega-Btu, 
and that his testimony with resppct to the alternative coal cost estimates must be 
evaluated in that light. -; , ' " 

" '50; 'On the basis of the record of ' this proceeding, the Board fmds that 
overall, the Stafrs high-sulfur coal cost' estimates which are based on Georgia 
Power Company's historical coal costs and the projections set forth in the FEA 
report, ,provide an acceptable basis for comparing' coal' and n'uclear fuel as 
alternative power plant fuel. The Board, however, believes that the Stafrs 
estimates of coal costs are conservative and agrees with the Staff that these 
estimates represent the very minimum estimated price of coa1.1 67_ 

I 00 Thomas at 6. 
IOl/d., Tr. 356. 
I "Thomas at 6-7. 
103 Komanoff at 16. 
I04Id. 
16 'Komanoff at 16. 
I o old. 

I 6'Tr. 509. 
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Fuel Cost Assumptions During Plant Operation 

, 51. Both Applicants and the Staff project that nuclear fuel and coal costs 
will escalate at approximately the same rates after the initial year of operation. 
The Staffs annual escalation rate is 8 percent compounded for both nuclear fuel 
and coal. 1 68 Applicants used an escalation rate of 6.5 percent for both fuels, 
except that the uranium component of nuclear fuel costs was escalated at a 10 
percent compound annual rate for 1980 and 7.5 percent thereafter! 6 9 

52. The assumption that nuclear fuel and coal costs will escalate at similar 
rates during the lifetime of the plant is an important assumption in the economic 
comparison of nuclear versus coal plants. On this assumption, since fuel costs 
account for a substantially greater fraction of annual production costs for a coal 
plant than for a nuclear plant (and since capital costs remain fIXed once the 

. plant is completed), continued fuel cost escalation works to the disadvantage of 
the coal plant. Applicants' witness, Mr. Thomas, explained that for this reason, 
consistent with general utility practice, Applicants used·a 30·year levelized cost 
comparison in which annual costs, including escalation, were projected for the 
30·year period and were then present·worthed to arrive at a levelized annual 
cost! 70 The Staff similarly based its conclusions on a levelized cost 
approach. 1 

71 Levelizing costs over the 30·year period to reflect the greater 
absolute cost of escalation for a coal plant accounts for' a significant portion of 
the cost differential which Applicants fmd in favor of the nuclear plant. Thus, 
Mr. Thomas testified that on the basis of his cost estimates the differential fuel 
cost in favor of the nuclear plant during the fust year of commercial operation 
was 10.7 mills/kwh. On a 30·year levelized basis, the differential increases to 
21.49 mills/kwh. Thus, the differential in fuel cost in favor of the nuclear plant 

. increases by 10.79 mills/kwh, or ,approximately $160 million per year, when 
considered on a 30·year levelized basis compared to first·year costs only.' 72 

53. In contrast, Intervenor's 'witness, Mr. Komanoff, based liis' cost 
comparison only on the fust year's cost of operation and on the assumption that 
thereafter the rate of escalation for nuclear fuel would be twice that of coal.173 

Both Mr. Thomas and Mr. Komanoff agreed, however, that only Mr. Komanofrs 
assumption that nuclear fuel costs would escalate during plant lifetime at twice 
the rate of coal could justify Intervenor's cost comparison on the basis of first 
year rather than levelized costs! 74 

16 I Quist at 15-16. 
I uThomas at 6 and Table 2. 
I ,oTr. 53942. 
I 'I Quist, Table 5. 
I ?2Ti. 54041. 
I " Komanoff at 19. 
I ?4Tr. 54143,429,433. 
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54. Mr. Komanoff advanced three reasons175 for his assumption that 
nuclear fuel will have double the escalation rate of coal. Each of these reasons 
was the subject of both cross-examination by Applicants' counsel and of rebuttal 
testimony by Mr. Thomas. 

55. Mr. Komanoffs fust reason was the asserted dependency of the nuclear 
fuel cycle on scarce ores and possible dependence in the 1980's on foreign ore 

. supply. He admitted, however, to a lack of personal knowledge or background in 
this area and cited only a single ERDA publication (ERDA-33) in support of his 
thesis.176 In response, Mr. Thomas quoted at length the conclusions of 
ERDA;33 to the effect that, without going into low·grade deposits, there was 
reasonable assurance that with proper incentives the domestic uranium industry 
could produce sufficient uranium to fuel approximately 400,000 Mwe of water 
reactor capacity for a 4Q-year operating lifetime without recycle of plutonium or 
uranium. With recycle the capacity which could be supported would be 
substantially larger.l77 This compares with approximately 220,000 Mwe in 
nuclear capacity committed to date, including Vogtle.178 Mr. Thomas further 
testified that in his opinion the uranium price assumed in Applicants' nuclear 
fuel cost estimates ($40/Ib. in 1976 dollars with future escalation at a compound 
rate of 10 percent to 1980 and 7.5 percent thereafter) will be adequate to 
attract capital for necessary exploration and mining. I 79 

56. The second reason advanced by Mr. Komanoffwas the capital.intensive 
nature of the fuel cycle. On cross-examination, however, he admitted that he 
had made no study of the capital requirements per unit of electrical production 
for either the nuclear fuel cycle or coal.180 Mr. Thomas testified that Southern 
Services had made such comparisons and that the necessary capital investments 
were approximately the same for nuclear fuel and coal.181 

57. Mr. Komanoffs last reason for doubling nuclear fuel escalation rates 
compared to coal was that the nuclear fuel cycle requires development of 
unproven technology for waste disposal and fuel reprocessing. Offered the 
opportunity, however, to counter Applicants' position that both waste disposal 
and reprocessing technology have in fact been demonstrated,l 82 he was unable 
to do SO.183 

58. The Board fmds that the record of the hearing does not support 
Intervenor's contention that· nuclear fuel costs will escalate after the 

17SKomanoff at 19, 
I 7 0 Tr. 34648. 387-88. 
I "Tr. 531.32. 
17 BTr.532. 
I "Ti. 560-61. 
I BOTr. 389.91. 
I BlTr. 534-36. 
182Ti.333,536-37. 
18 3Tr. 398-99. 
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commencement of plant operation at twice the cost of coal, and accepts the 
estimates of the Applicants and Staff that such escalation rates will be approxi
mately the same. The Board further fmds that the Applicants and Staff are 
correct in comparing the costs of the alternative nuclear and coal plants on a 
3D-year levelized basis rather than on the basis of first-year production costs 
only. 

Capacity Factor 

" 59. The Stafrs estimates of annual generating costs for uranium and "coal 
fueled electrical generating stations were based on a range of plant capacity 
factors from 50-80 percent.184 The Staff based its selection" of a range of 
capacity factors" for the VogtIe facility on past and projected operation of 
uranium and coal-fueled base-load power stations. 1 85 The Staff determined that 
the capacity factors for both a coal-fired and a nuclear-fueled Vogtle facility 
would fall within this range, and that at each plant capacity factor level uranium 
was a more economical fuel as compared to high-sulfur coal for the Vogtle 
plant. 1 86 The Applicants based their cost estimates on a plant capacity factor of 
75 percent for both the nuclear and the coal-fired units.1 8, The Intervenor 
based his cost estimates on a plant capacity factor of 59 percent for the nuclear 
units and 61 percent for the coal-fired unitS.18 8 

60. The Board finds that the differences in the capacity factors assumed by 
Applicants arid Intervenor are not very significant. To begin with, Mr. Thomas 
testified that the 2 percent differential which Intervenor credited to coal units is 
more than offset by the 5 percent "stretch" ratirig credit which Applicants 
allocated to the coal but not "the nuclear units.189 More importantly, if both 
nuclear and coal plants are assigned the same capacity factor at ranges in excess 
of 50 percent, the relative economics of the two plants are not significantly 
altered by the selection of a particular capacity factor: Thus, the Staff estimates 
show that the comparative economic advantage of the nuclear alternative in 
mills/kwh is relatively stable at capacity factors of SO, 60, 70 and 80 
percent.1 90" Further, Applicants performed a sensitivity analysis using their 
reduced capacity factor performance. When the nuclear and coal-fired plant 
capacity factors were allowed to decrease together, it was found that the coal~ 
fired plant generating cost exceeded that of the nuclear plant until a breakeven 
capacity factor of about 25 percent was reached.191 

I &4 Quist, Table 5. 
I 85 Quist at 17. 
I 86ld. at 18. 
I "Thomas, Table 1. 
I BlKomanoff at 11-16,20. 
I 89Tr. 525. 
I 90 Quist, Table 5. 
191 Thomas at 13. 
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61. Intervenor's Contention 9(3) reads as follows: 
The Applicant has not given sufficient consideration to the' following 
alternative:. 
(3) Construction of Peak Units, such as Combustion Turbine, or Combined 

Cycle. Facilities. Deterioration of the Southern system load factor 
makes construction of base load equipment imprudent. Recent demand 
forecasts for the Georgia portion of the Southern system indicate that 
demand growth is increasing simultaneously with a decline in energy 
sales growth as indicated by annual reports of the Southern system 
operating companies. . The result is ,increasing demand for capital 
expansion while revenue growth is diminishing. Therefore, investment 
in lower capital cost units (peaking utiits). would be the better 
alternative. [Intervenor contends that the above alternative would have 
a cost-benefit balance preferable to that previously struck by the 
Licensing Board in its ~itial decision of May 28, 1974.] 192 

6'2. The Board fmds that Georgia Power Company has given consideration 
to the need for peaking capacity in its generation expansion plan (outlined in 
Attachment 3 to James Miller's Testimony). Georgia Power Company has 
studied the quantities of peaking capacity already planned, including peaking 
capacity to be installed if load management efforts fail, and has related these 
quantities to aggregate integrated peak·hour load, keeping in mind that the load 
duration curve indicates that peaking facilities 'should serve approximately 26 
percent of peak·hour demand. Georgia Power Company's plan will result in 255 
percent of the peak-hour. demand in 1976 being satisfied out. of peaking 
units! 93 In 1985, 19.8. percent of peak-hour demand will be served by peaking 
units if only 11 percent reserves are maintained; but 28.8 percent of the load 
would be carried by peaking units if 20 percent reserves were achieved.194 The 
Board notes that Southern Companies subregion considers a reserve margin in 
the range of 18 to 22 percent to be required for loss-of·load probabilities.19S If 
peaking units were additionally installed to replace. the Vogtle units, as the 
Intervenor suggests, almost 40.6 percent of the load projection of 19,200 Mw 
would b~ carried by peaking unitS.196 The Board .concurs with the Applicants' 
finding that this percentage would be an imprudently high proportion of system 
requirements.19 ? .. 

19 2Contention 9,last sentence. 
I" James Miller Testimony at 15. 
I 94/d. 
195 Stafrs Testimony of C. Frank Miller (hereafter "Frank ,Miller Testimony"), follow

ing Tr. 590, at 2 and 3. 
196 James Miller Testimony at 15 and 16. 
I 97/d. at 16. 
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63. With currently planned capacity to meet the forecasted peak demand in 
1985 of 19,200 megawatts" the, Applicants will have a reserve margin of 11 
percent.1 98 Due to the long lead time necessary for construction of base·load 
facilities, on short notice the Applicant wUl only be able to install peaking units 
to improve the reserve margin. Therefore, resurgence in demand for electricity or 
failure of Applicants' load management program (designed to reduce peak 
demand by 950 megawatts)19 9 would require installation of peaking units and 
not allow sufficient time to construct base·load plants. 

, ; 64. If, the Applicants' load management plan does succeed, the resulting 
shifting of usage to off.peak times will increase the need for base·load generating 
units.2oo , " , 
, .. 65. The Applicants' current capacity plan. includes two pumped·storage 

hydroelectric projects, Carters Dam. and Wallace Dam. The pumped storage 
capacity of these projects is dependent on the availability of off.peak generating 
capacity totaling 516 megawatts for the transfer, oC water into the upper 
reservoirs of these projects at night and other off.peak times.2o 

1 ,The Board 
fmds ,that this increases the requirement for base·load generating units above 
that ordinarily considered necessary as a result of customer requirements alone . 

. 66. In this contention. the Intervenor asserts that it would be more 
economical to substitute peaking units such as combustion turbine or combined 
cycle facilities for Vogtle Units 1 and 2. The evidence presented by the Staffs 
witness regarding this contention, Dr. C. Frank Miller, indicates that operation 
of the Georgia Power Company's system with Vogtle Units 1 and 2 would be 
more economical than operation with peaking units such as combustion turbine 
or combined-cycle facilities.202 

67. Calculations performed by Dr. Miller to compare Georgia Power 
Company's total system operating costs with and without substitution of the 
peaking alternatives indicated that.operation of,combustion turbines instead of 
the Vogtle Units 1 and 2 would cost an additional $70,754,743 in 1983; an 
additional $196,219,694.in 1984; and an additional $283,908,741 in 1985; and 
that operation of combined cycle facilities instead of Vogtle Units 1 and 2 
would cost an additional $108,394,410 in 1983; an additional $240,605,715 in 
1984 and an additional $302,243,719 in 1985.203 The. Board concurs in Dr. 
Miller's fmdings that it would not be more economical to substitute peaking 
alternatives such as combustion turbine or. combined cycle facilities for Vogtle 
Units 1 and 2.204 

IUrd.atS. 
199 ld. at 11. 
2oold. at 14. 
201 ld. at 15. 
2°'ZTr.S90. 
20 'Id .• Table 2. 
2041d.at3and4. 
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68. Dr. Miller simulated Georgia Power Company's system operation (using 
the inhouse FPC Production Cost Computer' Program) with the peaking 
alternatives proposed by the Intervenor.2os The FPC computer program dis· 
patches the generating units of the Georgia Power Company's system according 
to a programmed logic designed to permit the system to meet its hour·by-hour 
demand in the most economic manner. Simulating the Company's system with 
the peaking alternatives (combustion turbine and combined cycle) resulted in 
operation of the peaking alternatives at plant factors too high for peaking mode 
units. Except in emergencies, peaking mode units such as combustion turbine 
and combined cycle facilities are normally operated at plant factors ranging from 
0·15 percent. This computer simulation using the peaking alternatives resulted in 
loading these units to plant factors ranging from 21.4 percent in 1983 to 39 
percent in 1984. The Board concurs with Dr. Miller's opinion that the computer 
simulation loading of the peaking units at plant factors beyond the peaking 
mode supports the conclusion that Georgia Power Company's system will need 
additional base·load capacity' to meet its energy requirements and not, as 
contended by the Intervenor, substitution of peaking units such as combustion 
turbine or combined cycle facilities.2 06 

69. The Board, therefore, finds on the basis of the entire record that the 
need for Vogtle Unit Nos. 1 and 2 will exist within the time frame contemplated 
by the Applicant for the construction of the units and that it would not be 
preferable to substitute peaking units for Vogtle Unit Nos. 1 and 2. 

IV. CONCLUSIONS OF LAW AND CONDITIONS 
, . 

1. The Board's authority in this proceeding is based on (a) the Appeal 
Board's Memorandum and Order of August 12, 1975, directing that the 
proceeding be "remanded to the Licensing Board for the purpose of conducting 
a supplemental hearing on at least those issues which are directly raised by the 
pending applications of the Applicant for amendments to its construction 
permits for Units 1 and 2" and (b) the Appeal Board's Memorandum and Order 
of September 24, 1975, providing guidance to the Licensing Board on the scope 
of the supplemental hearing with regard to additional issues 'unrelated to the 
proposed amendments. . ' 

. 2. The Board has reviewed the entire record in this proceeding, including all 
of the proposed fmdings of fact submitted by the parties.207 Those proposed 
fmdings submitted by the parties which are not incorporated directly or 
inferentially in this Supplemental Initial Decision are herewith rejected as being 

20' Id. at 4. 
206Id.atS: 
20 7 Intervenor did not submit proposed rmdings of fact or conclusions of taw. 
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unsupportable in fact or in law. or as being unnecessary to the rendering of this 
decision. , 

3. The Board has given careful consideration to all of the documentary and 
oral evidence presented by the parties. Based upon our review of the entire 
record in this proceeding and the foregoing fmdings, the.Board has concluded as 
follows:', " 

(a) Each of the Applicants has reasonable assurance of obtaining the funds 
. necessary to fmance its respective share of the, estimated construction 

costs ofVogtle Unit Nos. 1 and 2; , 
(b) The requested extension, of two years in the estimllted completion dates 

for Vogtle Unit Nos.l,and 2 'are reasonable and appropriate; , 
(c) The safety determinations made, in accordance with the provisions of 

10 CFR § SO.3S(a), by the Board in its Initial Decision are still valid; 
(d) The environmental determinations made, in accordance, with the 

provisions of 10 CFR § S0.10(e) and Appendix D to 10 CFRPart 50, 
by the Board in its Irtitial Decision are still valid. 

4. The Board concludes that the issuance of amendments to construction 
permits requested by the Applicants should be subject to the following condi-
tion: ' . 

,'Prior to issuance of an amendment adding co-owners, the Applicants must 
provide the Director of Nuclear Reactor Regulation with the followingdocu-
m~ts:· , 

(a) A copy of the Commitment Notice on a loan guaranteed by the Rural 
Electrification Administration; , 

(b) Evidence of bond validation from both MEAG and Dalton;2'o8 arid' 
(c) Documentation of approval by the Securities and Exchange Commis

sion to GPC or'the sale of its ownership interests in Vogtle. ',' , 

5. In sum, the Board concludes that the appropriate action to be taken at 
this time is the issuance of this Supplemental Initial Decision approving the 
issuance of amendments to Construction Permits CPPR-I08 and CPPR-I09 
adding Oglethorpe Electric Membership Corporation, MuniCipal Electric 
Authority of Georgia, and City of Dalton as undivided co-owners with Georgia 
Power Company of the Alvin W. Vogtle Nuclear Plant, Units 1 and 2, and 
extending for two years the estimated construction completion dates for those 
two units, subject to .the condition recited herein, recognizing that such action 
will permit the Director of Nuclear Reactor Regulation to issue the amendments 
to the construction permits. 

20 IrIC Dalton wru;tts to participate as a co-owner 
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V. ORDER REGARDING PROPOSED AMENDMENTS 

Based on the Board's foregoing Findings and Conclusions, and pursuant to 
the Atomic Energy Act, as amended, and the Nuclear Regulatory Commission's 
regulations,'IT IS ORDERED that the Director of Nuclear Reactor Regulation is 
authorized to issue amendments adding Oglethorpe Electric Meqlbership 
Corporation, Municipal Electric Authority of Georgia, and City of Dalton 'as 
undivided co-owners with Georgia Power Company of the Alvin W. Vogtle 
Nuclear. Plant, Units 1 and 2, and extending for two years the estimated 
construction completion dates for those two units; PROVIDED prior to issuance 
of an amendment adding co-owners, 'PROVIDED prior to issuance' of an 
of an amendment adding co-owners, the Director is provided with the following 
documents: '\ 

(a) A copy of the Commitment Notice on a loan guaranteeci by the Rural 
Electrification Administration; . . 

(b) , Evidence of bond validation from both MEAG arid Dalton;2 0 9 and 
(c) Documentation of approval by the Securities and Exchange Commis· 

sion to GPC of the sale of its ownership interests in Vogtle. 

IT IS FURTIIER ORDERED, in accordance with Sections 2.760, 2.762,: 
2.764, 2~785 and 2.786 of the Commission's Rules of Practice, that this Supple· 
mental Initial Decision shall become. effective immediately and shall constitute, 
with'respect to matters covered herein, the, fmal action of the Commission 
forty.five (45) days after issuance hereof, subject to any review pursuant tO,the 
Commission's Ru1es of Practice. Exceptions to this Initial Decision may be med 
by any party within seven (7) days after service of this Initial Decision. Within 
fifteen (15) days therel!fter [twenty (20) days in the case of the Staff] ~y party 
flling such exceptions shall me a brief in support ,thereof. ,Within fifteen (15) 
days of the filing of the brief of the appelant [twenty (20) days in the case of 
the Staff] any other party may me a brief in support of, or in opposition to, the 
exceptions. 

r •. THE ATOMIC SAFETY AND 
" LICENSING BOARD 

Issued at Bethesda, Maryland, 
this 11 th day of January 1977. 

Glenn O. Bii'ght, Meinber 

Robert L. Holton; Member, 

Elizabeth S. Bowers, ~hairffian 

209 If' Dalton wants to participate as, a co~wner 
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UNITED STATES OF AMERICA 
NUCL.:EAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Samuel W. Jensch, Chairman 
George C. Anderson, 
Lester Kornblith, Jr. 

, LBp·77·3 

In the Matter of Docket No. STN 50-482 
, , 

KANSAS GAS AND ELECTRIC COMPANY 
KANSAS CITY POWER AND LIGHT COMPANY, 

I" 

(Wolf Creek Generating'Station; I 

Unit No.1) . " January 18, 1977 

Upon application for a construction permit, the Licensing Board issues a 
partial initial decision, making fmdings of fact and conclusions of law and 
authorizing the issuance of a limited work authorization, subject to several con· 
ditions. 

NEED FOR POWER: APPLICABLE STANDARD 

Given the uncertainties inherent in projections of future power demand, a 
licensing board should evaluate need for power on the basis of whether it can 
fairly be concluded on the evidence presented that a particular projection of 
future need for power is a reasonable one. Niagara Mohawk Power, Co. (Nine 
Mile Point Nuclear Station), ALAB·264, 1 NRC 347,'367 (1975) . 

. ,' , ! 

TECHNICAL ISSUES DISCUSSED: Cooling water supply; uranium availability 
and fuel cost; consideration of coal as an alternative; need for power. , ' 

, ' 

PARTIAL INITIAL DECISION', , 
AUTHORIZING LIMITED WORK AUTHORIZATION* 

Appearances , :" 

Gerald ,Charnoff, Esq., Thomas A. Baxter; Esq., Michael T.' 
Harris, Esq., Jay E. Silberg, Esq., Ralph Foster, Esq., John . 

-----
·This decision is unanimous on all substantive issues for a Limited Work Authorization. 

Board Member Jensch dissents on'the length 'and form of the decision. ' ' 
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Healzer, Esq., on behalf on Kansas Gas and Electric Com· 
pany and Kansas City Power and Light Company, Ap· 
plicants 

William H. Griffin, Esq., on behalf of the State of Kansas, 
Intervenor 

James T. Wiglesworth, Esq., William H. Ward, Esq., on 
behalf of Mid·America Coalition for Energy Alternatives, 
Intervenor 

Edward G. Collister, Jr., Esq., on behalf of Wolf Creek 
Nuclear Opposition, Intervenor 

, 

Glen Ortman, Esq., of the Federal Power Commission 

Albert V. Carr, Jr., Esq., Auburn Mitchell, Esq., Michael A. 
Riddle, Esq., Myron Karman, Esq., Stephen Lewis, Esq., 
Milton Grossman, Esq:, on behalf of the Regulatory Staff 
of the Nuclear Regulatory Commission 
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Application for Construction Permit,,2. with' respect· to the application flIed 
under the Atomic Energy Act of 1954, as amended, by Kansas Gas and Electric 
Company (hereinafter "KG&E"). and Kansas City Power and .Light Company 
(hereinafter "KCPL") (collectively "Applicants") for a permit to construct a 
pressurized water nuclear reactor, designated the Wolf Creek Generating Station, 
Unit 1 (hereinafter "WCGS'~) to be located on Applicants' site in Coffey 
County, Kansas. '. ; 

2. This application is one of four concurrently· filed applications which 
comprise the Standard Nuclear. Unit.. POwer" Plant System (hereinafter 
"SNUPPS"). These applications were 'flIed "pursuant to . the' Commission's 
"Duplicate Plant" concept ,3, whereby one or more utilities may submit .indi-

,vidual construction' permit applications wWch reference, for the technical 
information pertaining to design specified in 10 CFR §50.34, a single document 
describing the design of the reactors which are to be constructed and operated at 
the various sites and the postulated site parameters for the design. Under the 

. "Duplicate Plant" concept each application is accompanied by an environmental 
report for the individual site, which discusses the environmental effects of con
struction and operation of the proposed reactor at the actual site where it will be 
located. Thus wWle the NRC Staff (hereinafter' "the Stafr') might· simul
taneously review the safety related parameters of duplicate plants, each site is 

,separately assessed for its environmental impact. It is expected, however; since 
the design will be essentially the same for all reactors comprising a duplicate 
plant group, that certain basic assumptions concerning the release of radioactive 
materials during both normal operation and post·';ated accident conditions will 
be the same for .each of the reactors. 

3. The Notice of Hearing gave notice that the Chairman of the Atomic 
Safety and Licensing Board Panel had designated this· Atomic Safety and 
Licensing Board (hereinafter '~the Licensing Board") to conduct the hearing in 
this proceeding and in each of the other. SNUPPS proceedings. The -other 
SNUPPS applications were filed by: (1) Union Electric Company for the Calla
way Plant, Units 1 and 2 in Callaway' County, Missouri (Docket Nos.' STN 
50-483,50-486); (2) Northern States Power Company (Minnesota) and Northern 
States Power Company (Wisconsin) for the Tyrone Energy Park, Units.l and 2, 
in Dunn County, Wisconsin (Docket Nos. STN 50-484, 50487); and (3) Roches
ter Gas and Electric Corporation for the Sterling Power Project Nuclear Unit 1 in 
Cayuga County, New York (Docket No. STN 50485). 

4. ·The Notice of Hearing provided that any person\vhose'ititerest may be 
affected by. the proceeding and who wishes to participate as a party in the 
proceeding might flIe a petition for leave to iritervene in acc~rdance with the 
provisions of 10 CFR §2.714 by September 30,1974. 

239 Fed. Reg. 31684 (August 30, 1974). . 
3 See Subpart D of 10 CFR Part 2 and Appendix N to 10 CFR Part 50. 
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,. 5; On September 14, 1974, a petition for leave to intervene was fIled by 
Keith M. Stutterheim. In an answer date'd October 7, 1974, Applicants stated 
that Mr. Stutterheim had set forth at least one contention meeting the require
ments of 10 CFR §2.714, but had not adequately set forth his interest. Ap
plicants stated that they had no objection to an amendment of the petition to 
adequately set forth Mr. Stutterheim's interest. A similar answer was fIled by the 

,Staff on October 10, 1974: By Order dated October 17, 1974, the Licensing 
Board granted Mr.'Stutterheim 30 days to supplement'his request to intervene. 
Mr. Stutterheim fIled a supplement to his petition on November 11,1974. The 
Applicants responded on November 27, 1974, asserting that Mr. Stutterheim had 
again failed to show his.interest in the 'proceeding and requesting that his peti
tion be denied. The Stafrs answer, dated December 3,1974, also stated that Mr. 
Stutterheim had not shown a cognizable interest, but requested that he be given 
an additional opportunity to clarify his interest in the proceeding. After the 

. licensing Board's December'9, 1974, Order granting additional time, Mr. Stut
'terheim on December 16, 1974, flIed a Supplemen't #2 to his petitiori. Ap
.plicants again responded, on December 31, 1974, that Mr. Stutterheim had not 
demonstrated any. interest, noting that he lived about 100 miles from the site . 
. The Stafrs answer, dated January 2, 1975, stated its conclusion that Mr. Stut
terheim had demonstrated, albeit marginally, an interest in the proceeding. By 
.Order dated January 9, 1975, the licensing Board ruled that Mr. Stutterheim 
:had not shown a valid personal interest and denied his petition to intervene: 

6. Following extensions of time granted by the licensing Board, petitions 
for leave to intervene were 'fIled by Mid-America Coalition for Energy Alterna
tives (hereinafter "MACEA") and by Wolf Creek Nuclear Opposition, Inc. 
(hereinafter "WCNO") on October 30, 1974, and by the State of Kansas by its 
Attorney General (hereinafter "Kansas") on November 11, 1974. Neither Ap
plicants nor the Staff opposed granting the petitions. By Order dated November 
25,1974, and December 5,1974, the licensing Board admitted MACEA, WCNO 
and Kansas (hereinafter collectively "Intervenors") as parties to the proceeding. 

7. In an'Order dated May 5,1975,4 the Licensing Board scheduled a special 
prehearing conference, pursuant to 10 CFR §2.751a, to be held in Lawrence, 
Kansas, on May 19, 1975. At the prehearing conference, the parties submitted a 
"Stipulation of Contentions and Proposed Hearing Schedule" setting'forth the 
contentions advanced by Intervenors and providing that contentions previously 
advanced be withdrawn. Tr. 10. The Licensing Board heard oral argument at the 
prehearing conference on those contentions whose admission was in dispute, Tr. 
33-88, and, following the submission of briefs requested by the Licensing Board, 
·issued on June 23, 1975, an Order Determining Contentions. On July 11, 1975, 
a Special Prehearing Conference Order was .issued in which the Board established 

440 Fed, Reg. 20370 (May 9,1975). 

305 



all of the issues in controversy in this proceeding and a schedule for further 
actions. A number of these contentions were withdrawn at later stages in the 
proceeding. Order Approving Withdrawal of Contentions, January 19,1976; Tr. 

2565-2566. 
8. A number of the preliminary motions were acted upon by the 

Board. These included a motion for a stay of proceedings pending issuance of 
various Staff documents, received from Kansas and MACEA on May 15, 1976, a 
motion nIed May 27,1975, by.MACEA to compel Applicants to withdraw the 
application, a motion by MACEA for summary disposition based on lack of 
fmancial qualifications by KG&E nIed on May 27, 1975, and a motion filed by 
MACEAand Kansas on June 30, 1975, requesting·a continuance until the DES 
and FES had been issued. After receipt of appropriate responses, the Board 
denied all of these, the first three by orders dated June 23, 1975 .. imd the last in 
the Prehearing Conference Order of July 11,1975. 

9. The parties undertook substantial prehearing discovery in the course of 
which the Board received and acted upon a number of motions. Included among 
these was a motion to compel discovery of certain material regarding prices and 
price-related matters in the fuel contract between Applicants and Westinghouse. 
Applicants had offered to disclose this information only upon execution of a 
nondisclosure agreement to protect the alleged proprietary information in the 
contract. The Board's order of January 9,1976, granting the motion was stayed 
by the Appeal Board to the extent that it required unrestricted disclosure and 
remanded to the Board to provide the Applicants with a reasonable opportunity_ 
to establish that there is a rational basis for treating the material at issue as 
confidential. A hearing was held on June 24 and 25, 1976, to provide such an 
opportunity. The Board~ order on this matter was issued on November 24, 
1976, and held that an adequate showing of a rational basis had not been made. 
The Applicants' motion for Appeal Board review has been granted. 

10. A motion flIed on August 25,1975, by Applicants for summary disposi
tion of certain contentions was denied by the Board's Order of October 7, 1975. 
An October 14, 1975, motion by Kansas to stay all proceedings pending resolu
tion of a lawsuit between Applicants and Westinghouse concerning the fuel 
supply contract was denied by the Board on October 24,1975 . 

. ,II. In a motion dated December 9, 1975, Applicants requested that the 
licensing Board determine that construction of offsite portions of the plant 
access road and railroad spur prior to issuance of a limited work authorization 
was not legally precluded. The Staff opposed the motion but suggested that the 
matter be certified to the Commission. MACEA joined in -the Stafrs arguments. 
On January 7, 1976, the Licensing Board denied Applicants' motion; fmding 
that this offsite construction was within the Commission'negulatory jurisdic
tion. Although the Licensing Board rejected the Stafrs certification suggestion, 
it noted that Applicants could request the Appeal Board to direct certi~cation. 
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On January 15, 1976, Applicants requested the Appeal Board to direct certifica· 
tion ,to it of the Licensing Board's January 7,1976, Order. Following the Staffs 
,response in support of this request, the Appeal Board, by Order dated January 
22,.1976, provisionally directed certification. Following the submission of briefs 
by Applicants and the Staff and oral argument, the Appeal Board in ALAB-321 
(April 7, 1976) affirmed the Licensing Board's January 7,1976, Order and ruled 
that offsite construction of the plant access road and railroad spur could not 
be undertaken without Commission approval. The Appeal Board did, however, 
suggest three alternate avenues of relief. Pursuant to the third option, a showing 
that' construction would not adversely affect the environment, Applicants and 
the Staff, made evidentiary presentations on the effect of such construction. 
Based ,upon that record" the Licensing Board on,May 18, 1976, ruled that 
offsite construction of the plant access road and relocation, of F AS 10 could 
commence in advance of a limited work authorization or construction permit, 
but that construction of the railway spur could not commence until issuance of 
such an authorization permit. Upon appeal by the Applicants, this Board ruling 
was affirmed by the Appeal Board in ALAB-331, (J une 8, 1976). The Commis· 
sion has elected to review ALAB-321 (and presumably ALAB.331) (Commission 
Orders dated May 26, 1976, and June 28, 1976) and the matter is pending 
before it.s 

12. Notice of evidentiary hea~ing was issued by the Licensing Board on 
October 24, 1975.6 The evidentiary hearing began on November 12~13, 1975, in 
Burlington, Kansas, and continued on January 26-28, February 2-6, February 
23·16, March 2-5, April 26-3'0 and June 24-25, 1976, in Kansas City, Missouri, 
and May 4, 1976, in Bethesda, Maryland. Limited appearance statements pursue 
ant to 10 CFR §2.715(a) were presented at the November 12-13,1975, session 
in Burlington, 'Kansas, and at the January 26, 1976, session in Kansas City, 
Missouri. The reco~d of the hearing includes the testimony of witnesses for 
Applicants, the Staff and Intervenors. The record also includes exhibits offered 
by the parties and received in evidence as set forth in Attachment A, which is 
appended to this Initial Decision. ' 
, 12a. After the conclusion of the evidentiary hearings, Intervenor MACEA, 
on August 6, 1976, flied a motion to admit the following additional contention: 

Applicants have no legally enforceable contract for a supply of the 
necessary makeup water for their cooling lake. 

The motion was based on an assertion that the contract is cont~ary to the laws 

, ,sThe Board notes that, on the eve of issuance of this Partial Initial Decision, the 
Commission has issued its decision, Kansas Gas and Electric Company and Kansas City 
Power and Light Company (Wolf Creek Nuclear Generating Station, Unit No.1), CLI-77-1, 
5 NRC 1 (january 12, 1977) affirming ALAB-321 and, with one qualification, ALAB-331. 

'40 Fed. Reg. 50755 (October 31, 1975). 
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of Kansas and is therefore invalid and unenforceable. Intervenor further alleged 
that the validity of the contract was the subject of pending litigation in a Kansas 
court,6 a and asserted that unavailability of the contract for consideration "until 
recently" was the reason for the lateness of the motion. Both Applicants and the 
Staff opposed the motion, both on substantive bases and on'the basis of timeli· 
ness. In the latter respect, the contract has been available to Intervenor at least 
since April 26, 1976, when it was offered in this case and admitted in evidence 
as Exhibit 20. The 'Staff points out that the record, which shows that the 
contract was reviewed and approved by 'the Attorney General of the State of 
Kansas and submitted to and approved by the State legislature on Aprilt, 1976, 
establishes the presumptive validity of the "contract. Both Applicant and Staff 
urge 'that this proceeding is nat' the proper forum foi: litigatin'g the Validity of 
this contract, 'citing ALAB·189 and ALAB.308.6b : We agree 'and deny the 
motion for that reason and as being untimely:' , , , '" 

13. Oil December 13, 1976, lntervenor MACEA flIed a motion to reopen 
the hearing with respect to "cost of capifal"and 'related issues including cost· 
benefit analysis and financial qualificat'ions 'of the' Applicants." After considering 
'the Intervenor's brief and the responses thereto, the Board has determined to 
reopen the record with respect to fmancial qualifications and will shortly issue a 
separate order so doing. The issue set forth in the Notice of Hearing relative to 
fmancial qualifications and Contention II· 1 , which is directed to the, same sub· 
ject, remain open for future decision. This Partial Initial Decision; however, 
makes all findings and determinations established by 10 CFR 50.10(e)as pre· 
requisites for issuance of a limited work 'authorization by the Director of 
Nuclear Reactor Regulation." , ' , ',' .. " ' :' 

13a. On September 7, 1976, dUring the 'period when issuance 'o'f licenses, 
permits and authorizations was suspended pursuant to the Cominission's General 
Statement of Policy of August 13,1976, Applicants requested that the Commis
sion grant them an 'exemption pursuant to 10 CFR 50.12 permitting them ;to 
conduct certain site preparation activities. An Order of the Commission 'issued 
on November 5, 1976, concurrently with the Commission's Supplemental State
ment of Policy, directed us to'treat this request :as an application for a limited 
work authorization. We are 'doing so. , 

13b. The Licensing Board, in accordance With the Notice of Hearing, has 
decided herein the matters in controversy' 1unong 'the parties and the issues 
pursuant to the Atomic Energy Act of 1954, as amended,;an~ the National 

6 aWe have subsequently been advised by the parties that the suit has been dismissed for 
lack of standing of the plaintiffs, who were represented by one of the counsel for MACEA. 

6 bSouthern California Edison Company, et a1. (San Onofre Nuclear Generating Statiori, 
Units 2 and 3), 7 AEC 410, 412 (1974) and NRCI·76/t 20, 30 (January 26, 1976), 
respectively. : " ' 
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Environmental, Policy Act of 1969 and 10 CFR Part 51,except as set forth in 
paragraph 13, supra. Our ultimate decision on issuance of a construction permit, 
however, must abide resolution of'the excepted matters. Any activities under
taken by the Applicants in the interim, therefore, are undertaken at their own 
risk.', , 

II. FINDINGS OF FACT-CONTESTED ISSUES 

A. Contention 1-1 (a) 

The Environmental Report does not adequately evaluate the impacts of 
operation of the proposed Wolf Creek Generating Station (WCGS) on the 
Neosho River, and .its impoundments,.in the site vicinity in the following 
,manner: ' 

(a) During the period of assumed drought, consumption of water by the 
Applicants from, John Redmond Reservoir, and from Council Grove and 

, Marion Reservoirs to the extent Applicants make use of water from those 
reservoirs, may consume substantial quantities of water in John Redmond 
Reservoir and thereby, adversely affect all three reservoirs and possibly leave 
an inadequate ,supply of water for downstream usages, which include 
municipal" commercial, and, agricultural consumers, a fish and wildlife 
refuge, and recreational use., ' 

14. The Stafrs testimony on this issue was presented by a panel of witnesses 
having expertise in hydrology and related diSCiplines and aquatic and terrestrial 
ecology.8 Applicant's panel of witnesses focused principally on the hydrological 

, 7Th~ dissenting member suggests that 'definition be' given t~ the term "undertaken at 
their own risk," whether at ratepayer or stockholder expense. In view of the acclaim to 
provide incentives to business activity, the member also suggests that the stockholder risk 
and expense may"provide the necessary i11cimtive to business managem'ent to see that a 
quality perfect nuclear plant is co'ns'tructed (despite'what history of other plants indicates 
uneven construction 'cOntractor performances) and constructed within a reasonably ex
peditious time frame, without redesign problems and delays caused by redoing poor weld
ing, etc., all to result in a plant with a higher plant capacity factor than has been experi
enced in previously constructed nuclear facilities. The stockholder concern can be con
tinuously expressed whereas ratepayers are not as well organized as stockholders to influ-
ence management. ' ' 

• Supplemental Testimony of Charles R. Boston, Gerald K. Eddlemon, Edward F. 
Hawkins, Howard A. Mclain, Martha S. Salk and Robert L. Waterfield on Contention H, 
following Tr. 3279 (hereinafter "Staff Testimony''). Parts (b) through (d) of Contention I-I, 
which included material on which Mr. Waterfield was to testify, were withdrawn prior to 
hearing, making his appearance unnecessary. In addition to the "Staff Testimony," Affi
davits of Edward F. Hawkins, Martha S. Salk and Gerald K. Eddlemon were introduced 
following Tr. 5131 (hereinafter "Affidavits"). 
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aspects9 of this contention and on WCGS operational requirements.· 0 While 
Intervenors presented no written testimony, their participation aided in a full 
development of the record on this subject. 11 " 

15. The primary source of makeup water for the WCGS cooling lake will be 
John Redmond Reservoir (Redmond) which is located on the Neosho River in 
the upper portion of the middle third of the Neosho River Basin. Environmental 
Statement,12 Figure 2.5-1; ER,§2.5.1.1.2. In addition to Redmond, this con
tention calls for a consideration of impacts on the other two major surface water 
impoundments within the upper Neosho River Basin, Council Grove and Marion 
Reservoirs.l 3 Council Grove is located on the Neosho approximately 100 stream 
miles above Redmond. Final Environmental Statement,14 §2.5.l.2; Tr. 3644. 
Marion Reservoir is located on the Cottonwood River, the major tributary to the 
Neosho above the site, approximately 130 stream miles above Redmond. ER, 
Figure 2.5-1; Tr. 3644. The WCGS cooling lake will be formed by impounding 
Wolf Creek, a tributary of the Neosho, at a point approximately four miles to 
the southeast of Redmond. FES, Figure 2.2. Redmond and the WCGS cooling 
lake are approximately at equal distances (6-7 miles) above the confluence' of the 
Neosho and Wolf Creek. ER; §2.5; ER, Figure 2.5-1. The nearest municipal 
water user downstream of the Wolf Creek watershed is the town of LeRoy which 
is about 14 river miles downstream of the Wolf Creek-Neosho River confluence. 
ER, §2.5.1.2.2. River flow necessary to maintrun water quality requirements for 
Chanute, Kansas, and water needed to fill pools periodically' in the Neosho 
Waterfowl Management Area are also considered. Chanute and the waterfowl 
area are approximately 50 and 90 miles to the south of Redmond, respectively. 
ER; Figure 2.5-1; Staff Testimony, pp. 20,27. 

16. During periods _of normal Neosho flows, spills over the Redmond Dam 
average 1300-1400 cfs. Tr. 3496; FES, §5.5.2.l; ER, Table 2.5-1a. Withdrawal 
of makeup water from Redmond is a small fraction of the total spill and thus 

'Testimony of Edward B. Madden, Consulting Engineer, concerning sediment deposition 
in John Redmond Reservoir (hereinafter "Madden Testimony''); Supplemental Testimony 
of Surya Bhamidipaty on Sedimentation Analysis of John Redmond Reservoir (hereinafter 
"Bhamidipaty Sedimentation Analysis Testimony"); Testimony of Surya Bhamidipaty on 
Contention I-l(a) (hereinafter "Bhamidipaty Testimony on Contention I-l(a)''): and Sup
plemental Testimony of Surya Bhamidipaty on Contention I-l(a) (hereinafter "Bhamidipaty 
Testimony on Conservative and Nonconservative Assumptions'') all following Tr. 4063. 

10 Supplemental Testimony, by F.L. Spakoski on Contention I-Ha) (hereinafter 
"Spakoski Testimony on Contention I-l(al',) and Supplemental Testimony of J.O. Arter
burn on Contention l-1(a) (hereinafter "Arterburn Testimony on Contention I-1(al,,) fol
.lowing Tr. 4063. 

II Tr. 3SS0-3SS3. 
I 2 Exlu'bit 3 (hereinafter "ER ''). 
I 3 A fourth reservoir, Cedar Point Lake, has been authorized but is not yet under 

construction. ER, §2.S.1.1.2. 
14 Exhibit 4 (hereinafter "FES"). 
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would not be a significant impact for most of the life of the plant. FES, 
§5.5.2.1. This contention, however, is not addressed to the situation normally 
pertaining during the lifetime ofWCGS but rather focuses on impacts during the 
drought-of·record which it is reasonable to assume will occur once during the 
40-year life of the WCGS. Staff testimony, p. 7. The questions raised by occur· 
rence of a drought-of-record are principally two: (a) will there be adequate water 
for plarit operation during that period; and (b) what are the attendant impacts 
on the Neosho River system of withdrawal of cooling water. 

17. Redmond, Council Grove, Marion and the yet unconstructed Cedar Point 
Lake Reservoir form a four-unit system which is a'part of the U.S. Army Corps of 
Engineers multiple·purpose plan for flood control and allied water uses on the 
Arkansas River and tributaries in Kansas, Arkansas and Oklahoma. Allied water 
uses include releases made to maintain water quality requirements downstream, 
to provide water supplies for municipal and industrial purposes, and to maintain 
capacity lost in reservoirs due to sedimentation. ER §2.5.1.3. Redmond com· 
menced operation first with filling in 1963. Madden Testimony, pp. 1, 4. 
'Council Grove began filling in 1964 and Marion in 1967. The Kansas Water 
Resources Board (KWRB) has purchased an undivided 55.84 percent of the 
conservation storage space in Redmond from the U.S. Army Corps of Engineers 
under the provisions of the Federal Water Supply Act of 1958 (p.L. 85·500, as 
amended) and is negotiating· the' purchase of space in the Council Grove and 
Marion Reservoirs from the Corps of Engineers. FES, p. 5·1; Staff Testimony, 
pp. 2·3. While the KWRB obtains the right to storage space from the Corps of 
Engineers, it obtains the right to water stored in such space' pursuant' to the 
water reservation right granted by the Division of Water Resources, Kansas 
Department of Agriculture as provided for in the Kansas Water -Storage Act.1s 

Kansas Statutes Annotated,- §82a-1303-1304. This Act, in tum, gives KWRB the 
right to contract for the withdrawal (purchase) of water from a reservoir at a 
rate not exceeding the reservoir storage space yield capability during a drought 
having a 2% chance of occurrence in anyone year with the reserVoir in opera-
tion.16 Kimsas Statutes Annotated, §82a-130S. . 

I 'KWRB's ''water reservation right" is subject to all vested rights, appropriation rights, 
approved applications for permits to appropriate water and other vested property interests 
acquired prior to KWRB's acquisition, but not to those acquiied thereafter. K.S.A. § 
82a-1303.Therefore, Applicants excluded flows into Redmond equal to senior water rights 
(Le., assumed they passed on through) when performing their yield analysis. Staff Testi-
mony, p.13. . 1 

'6Section 82a-1313 states that persons having contracts under section 82a-1305 are 
entitled to the same protection of their rights under such contracts as the owner of any 
other vested property interest (including vested rights, appropriation rights and approved 
applications for permits to appropriate water) is entitled to receive. Section 82a-1313 
further provides'that "no person shall be entitled to any waters withdrawn under this act 
from the conservation storage water supply of any reservoir except in accordance with a 
contract under [82a-1305) of this act." 
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lB. Since negotiations between KWRB and the Applicants were ongoing at 
the time of publication of the FES and because of the importance of the water 
supply from Redmond to WCGS, the Staff recommended that the Applicants be 
required to finalize their contract with KWRB prior to issuance ofa li'.11ited 
work authorization or construction permit. FES, p. vi; Staff Testimony, p. 5. 
Contracts entered into by the KWRB for sale of water from conservation storage 
space are subject to a review period by the State Legislature during which time it 
may disapprove and revoke the contract. K.S.A. §B2a.1307. A contract between 
KWRB and the Applicants was executed on March -13, 1976. Exhibit 20. The 
contract has a term of 40 years (January 1, 197B, to December 31,2017) and a 
provision for renegotiating prices every ten years. Additionally, a renewal option 
is provided .. The review period during which the State Legislature may 
disapprove and revoke the contract has now expired. 'Arterburn Testimony on 
Contention I.l(a), pp. 1-3, Exhibit 20.' 7 : - . 

19. The method of contracting used by, the Corps of Engineers in selling 
reservoir storage space is to sell that amount of storage in acre·feet assumed.to 
exist in a reservoir at the end of its life. Exhibit June 24,1976-4. In the case of 
Redmond; the Corps of Engineers assumed for purposes of ,contracting with 
KWRB ·that deposition of sediment in the conservation storage space would be 
such that at the end of that period KWRB's 55.B4% would ,equal 34,900 acre· 
feet. Id.,. p. 1., The conservation pool storage space is defined in the contract 
between the Corps of Engineers and the KWRB as 'being that space below 1039 
mean sea level (MSL). Madden Testimony ,po 2; Exhibit June 24, 19764. From 
1039,MSL to 1068 MSL is the flood pool or the storage space for receipt of 
flood waters. Madden Testimony, p. 2-3. 

20. KWRB's contract with the Applicants for makeup water from Redmond 
is, for 41 cfs .. Arterburn Testimony on' Contention 1-1 (a); Exhibit 20. This 
quantity equals the amount of water KWRB's yield analysis indicated would be 
available from its 55.84 percent of the conservation storage capacity assumed to 
exist in 2013 (34,900 acre-feet) and contracted for from the Corps of_Engineers. 
This yield can be analyzed during a drought having a 2% chance of occurrence in 
anyone year. Staff Testimony, p. 5. The drought has been equated to the 
drought-of-record occurring in the period 1952-1957. Id.; p. 7. KWRB in its 
analysis used -a nonsequ~n:tial mass curv~' analysis in determining' Re'dm~nd 
yield. Id., p. B. The Staff testified that this method of analysis gives a fairly 
rough approximation of yield. Id., p. 9., ·The Applicants used a detailed 
sequential operation analysis method which the Staff considered to be the 
superior techriique. Hawkins Affidavit, p. 4. In practice, the KWRB method is 
often used to. make initial estimates of yield to be used as input to .simulation 

1 ?The Applicants also had applications for rights to water in the Council Grove and 
Marion Reservoirs which they indicated would be withdrawn once their purchase of water 
from Redmond was complete. FES §S .2.1. I • _, 
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studies such as the Applicants ,performed: Ibid. Intervenors challenged these 
yield analyses by questioning the Applicants' assumption as to the amount of 
conservation'storage available in Redmond for water supply. Intervenors raised 
their inquiry based on the data from an unpublished sediment survey performed 
by, the Corps of Engineers in 1974.18 Tr. 3508-3514; Tr. 3699. The survey 
showed that from 1964 until the time of the survey sedimentation had been 
higher than predicted by Corps of Engineers in the conservation pool, lower than 
predicted in the flood control space, and somewhat higher than expected over· 
all. Hawkins Affidavit; 'p; 1. ,Applicants subsequently undertook a detailed 
examination of the data presented.in the sediment survey and concluded, after 
appropriate adjustment, that, rather. than 34,900 acre·feet available in the year 
2013 there would be 24,729 acre·feet; Madden Testimony. p. 9; Bhamidipaty 
Sedimentation Analysis Testimony (attached table-John Redmond Reservoir 
Sedimentation Results). The calculation of 34,900 acre·feet of storage at the end 
of the 50·year project life in the year 2013 was based on assessments by the 
Corps of Engineers of the total rate of sedimentation dunng the 50·year period 
and the assumed, allocation of incoming sediment. in accordance with the 
assumption that 37% would go into the conservation 'pool, 56% would be 
deposited in the flood-control pool between 1039 and 1068 MSL, and 7% would 
be above 'elevation 1068 MSL. Madden Testimony, p. 2-3. Actually, for the fust 
10.5 'years of operation, 68 percent of reservoir volume reduction occurred in 
the conservation pool, 23 percent occurred between elevation 1039 and 1068, 
and 9 percent occurred above elevation 1068. ld., p. 3. As adjusted through 
2013, the percentage deposition by volume would be 63% in the conservation 
pool and 37% above. Bhamidipaty Sedimentation Analysis Testimony, p.,5. 
Based on these new calculations of available storage space, 'Applicants performed 
a new yield analysis which showed a yield from John Redmond in excess of 41 
cfs during a drought-of.record which. might occur prior' to about 2004, after 
which point it 'drops to 38.5 cfs. 'Bhamidipaty Sedimentation Analysis ,Testi· 
mony (attached table) .. The Staff examined, the· Applicants' sedimentation 
analysis and yield analysis and concluded that they were reasonable. Hawkins 
Affidavit, p. 2. Further, the Staff indicated that, if desirable or necessary at the 
time yield dropped below 41 cfs; there are several potential alternatives available 
to meet. project purposes, including raising the top of the conservation pool, 
reallocation of amounts of water needed for the various project purposes, and 
dredging; Ibid. The Corps of Engineers has indicated that an appropriate adjust· 
ment of the, conservation pool elevation would be considered: ExhibitJune 24, 
1976-4: '. .' . 

; 21. rhe Staff in its analysis o(Applicants'; origiIla~ yield analy,siS determined 

J aThe sediment survey had not been published at the time of these hearings since the 
Corps of Engineers had not completed its analysis of the data. Intervenors obtained the data 
from the Corps of Engineers under the Freedom of Information Act. 
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that it was reasonable and concurred that·Redmond would probably yield 41 cfs 
during the drought-of-record. Staff Testimony, p. 13. However, the Staff noted a 
number of respects in which the Applicants' yield analysis appeared to be 
conservative (in the sense that the assumptions would understate yield) and 
other respects in which the analysis appeared to be nonconservative (in that they 
might tend to overstate the yield). Staff Testimony, pp. 11-13; Hawkins Af
fidavit, p. 4. Applicants undertook to attach values to these various assumptions 
and concluded that 13.6 cfs over and above the 41 efs (38.5 efs after 2004) was 
obtainable. Bhamidipaty Testimony on Conservative and Nonconservative As· 
sumptions, p. 10. Rather than being considered as an addition to the previously 
calculated yield, the 13.6 efs may properly be considered as reinforcing the 
probability that Redmond will yield 41 'cfs during the drought-of-record. Tr. 
4129-4130. . . 

22. Average annual makeup requirement over a 16-year period.(including 
the drought-of-record) utilized by Applicants in analyzing cooling lake operation 
was 46.6 cfs. ER, Table 3.3-1; Staff Testimony, p. 21; Spakoski Testimony on 
Contention 1-1(a), p. 2-3. The analysis assumed makeup rates of up to 120 cfs 
during certain drought and postdrought periods, with 41 cfs coming from Red
mond and the remainder from Neosho River surface water. Spakoski Testimony 
on Contention 1-1 (a), p. 2-3; Bhamidipaty Testimony on Contention I-l(a), p. 2, 
Table 2. The applications to Kansas Department of Agriculture for rights to the 
Neosho River surface water have, however, not yet been acted upon. FES; 
§ 5.2.1, Tr. 3321-3323.19 Because of this fact and because the Applicants had 
not originally separated ·the amount of makeup water necessary for plant opera
tion from· the amount used for water quality purposes,' the Staff. took the posi
tion that a' construction permit should not issue until Neosho River surface 
rights were granted the Applicants. Tr. 4311, 3322-3323. In response, the Ap
plicants presented additional testimony to demonstrate that WCGS operational 
requirements were not dependent on Neosho River surface water. Applicants' 
analysis showed that operational requirements at· their anticipated capacity 
factor schedule of 100% for J une-September and 62.5% for October-May would 
be 30 cfs for one'unit20 based upon analysis of cooling lake operation using the 
LAKET computer program described in ER §3.4. Spakoski Testimony on 
Contehtion I-I (a), p. 1. These figures were confirmed by the Staff. Tr. 

19 Application Is also pending for the right to impound water draining from the Wolf 
Creek basin into the cooling lake. FES, §S.2.1. . 

20 These proceedings are concerned with the application to construct only one nuclear 
unit. However, as discussed in paragraph 212, the proposed cooling lake Is being designed to 
accommodate two units In the event that additional generating capacity may eventually be 
needed. 40 cfs from Redmond would be required for two nuclear units. Spakoski Testimony 
on Contention 1-l(a). p. 1. Since it has been shown that only 38.5 cfs may be available 
during a drought. a derating on the order of 10% for two units for the four summer months 
might be required. Ibid. . 
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43114312. Applicants' revised yield analysis shows that if a drought were to 
occur in the period 2004 to 2013,38.5 cfs would be available from Redmond 
for makeup. Bhamidipaty Sedimentation Analysis Testimony p. 6. Based upon 
the above testimony, the Staff has concluded, and the Board concurs, that the 
State's approval of the applications for the Neosho River surface water is not a 
prerequisite for issuance of a construction permit. Tr. 43114312. The Board 
further' concludes that the yield which can be reasonably expected from Red· 
mond during the postulated drought will be adequate to supply the operational 
requirements of WCGS. 

, ' 

23. The record in' this case includes a comprehensive' assessment of the 
impacts of diversion of water for cooling purposes from Redmond, commencing 
with assessment of the impact on the two upstream reservoirs. Operation of 
WCGS will not adversely affect water levels in either Council Grove or Marion 
reservoirs since none of the storage capacity for either lake will be used for 
makeup water for WCGS. Staff Testimony, p. 20. Nevertheless, releases for 
water quality from such reservoirs during their normal operations will pass on to 
Redmond and, therefore, are properly included in any yield analysis of Red· 
mond. Withdrawal of water for cooling WCGS will adversely affect Red· 
mond during the drawdown associated with the hypothesized drought of record .. 
Id., p. 22. Presently, Redmond is operated so that the water level and the surface 
area vary with the time of year. Ibid. The present surface area is 9400 acres (at 
1039 feet MSL) and the minimum is 7650 acres (at 1036 feet MSL). Salk 
Affidavit, p. 2; Staff Testimony, p. 22. This current fluctuation of the water 
level during different seasons of the year was recommended by the Kansas 
Forestry, Fish and Game Commission to the Corps of Engineers in an effort to 
enhance fish spawning, and waterfowl attraction, Exhibit 18, p. 4; Tr. 
3705·3708. Applicants' original yield analysis, based on the assumed Corps of 
Engineers sedimentation rate and allocation between the conservation and the 
flood pool, indicated a maximum drawdown of Redmond to 1030.3 feet MSL, 
and resultant capacity of 12,700 acre·feet. Staff Testimony, p. 9. The principal 
impacts expected by the Staff as a consequence of this drawdown are an increase 
in mud flats (which will be occupied by plant communities similar to those now 
growing around the reservoir during water level fluctuations), a temporary 
relocation of waterfowl from Redmond to other nearby open water bodies 
(including the cooling lake), and a stressing of the fish population in Redmond. 
Staff Testimony, p. 22·27. This drawdown is expected to discourage temporarily 
hunting, fishing and recreation. However, in the case of fish, the Staff testified 
that it is possible that the drawdown could have a desirable effect in restoring 
balance to the reservoir fish population. Ibid. By comparison, Applicants' revised 
yield analysis indicated that, should the postulated drought occur in the year 
2013, maximum drawdown of the reservoir during the 50·year recurrence 
drought would decrease Redmond's size from 5690 acres at 1039 .feet MSL to 
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1070 acres at 1026.6 feet MSL.21 Salk Affidavit, p. 2; John Redmond Reservoir, 
Elevation-Area-Capacity Table following Eddlemon Affidavit. With respect to 
the greater drawdown levels, the Staff testified that waterfowl impacts would be 
similar to those described at the 1030.3 MSL, although there could be a greater 
concentration of waterfowl on the lake during the October-April period; The 
effects of increased mud, flats would also be, similar, to those described for 
1030.3MSL. Salk Affidavit, p. 3. In the case of impacts on aquatic biota, the' 
Staff indicated the adverse eifects of drawdo~n would be essentially the same itl 
kind 'as those considered earlier but of greater severity, e.g:, greater crowdiitg of 
fish, probable fish kills, reduced water quality, and far less attraction for most 
fishermen (estimated to b'e about 19,000 iti 1974, Tr. 5139) and other recre
ationists.12 Eddlemon 'Affidavit, p.2. The Staff indicated that upon reflooding 
the reservoir could take on many of the characteristics of new reservoirs. Id.; p. 
3. Particularly, the fisherY may be rejuvenated with more desirable species'coth-' 
parable to those observed' in new reserVoirs for the fIrSt few 'years. However; 
proper culling, stocking and other management technIques may be necessary. 
Ibid. Thi~ rejuvenation 'would likely occur even if the reservoir were to be made' 
essentially dry, although restocking would almost certainly be required in that 
event. Ibid. If reduced to the order of 700 acres, commercial fishermen could be 
utilized to harvest the fish remaining in order to start' anew. Management tech
niques which could' be' used to rejuvenate the! fishery would include use 'of 
rotenone poison if the reservoir were reduced to 100 acres. Tr. :5191,5190; 
5142-5143'. The cost of restocking the reservoir, in the event' it became 
necessary, would depend on the number of species restocked. Present estimates 
for large mouth bass ranged from $15 to $25 per acre (80-100 fmgerlings per 
acre). The Staff indicated that the c~st estimates provided were tentative, being 
based on conversations with the Kansas Forestry, 'Fish and Game Cornrilission, 
and could change based on actual study. Tr. 5190-5193. The Staff concluded 
that the impacts from drawdown of Redmond during drought' conditions would 
be temporary in nature and woUld not constitute long-term aetrimental impacts." 
Salk, Affidavit,' p: 4;' Eddlemon Affidavit,p. 4. The Board concurs that the 

I! . " ~, , • 

2 ~ This level should not be taken as an absolute value, but only as one estimate of what 
could occur in the future. The minimum level achieved could be either higher or' lower 
depending on the length (and severity) of the drought when actu'ally experienced. However, 
1026.6 MSL is the level one would expect based on Applicants' simulation study if the" 
historic drought-of-record were to be' exactly repeated; an event the Staff identified as 
having a probability of practically zero. Hawkins Affidavit, p. 3. The consequences of lower' 
reservoir levels are discussed below. . , , 

22 Although adverse conditions might exist periodically over ~ flve:year span; the period 
of maximum drawdown would exist 'for only six to eight"months. Tr. 5139, 5176. Since 
rejuvenatiCm of the fishery may 'take place over a one- to two-year period after the drought" 
the total period during which adverse conditions exist may be about seven years. Tr. 5138, 

5139. ''', " "'il 
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impacts would be temporary in nature but that adverse effects could exist for a 
period of lOS years and that normal.recreation uses may be affected for a period 
of as long as 7 years. , 

24. An assessment of Hie impact of WCGS cooling water withdrawal from 
Redmond, on downstream users must be considered in the context of the 
assumptions utilized by Applicants in their detailed sequential operation, yeild 
analysis. Staff Testimony, pp., 13-17. Applicants', yield analysis ,methodology 
simulates operation of the Neosho watershed system. Bhamidipaty Testimony 
on Contention 1-1(a), Figure I-1(a)~l'. In accordance with State lawj23 Neosho 
River flows (to the extent they exist during the drought) will be passed through 
Redmond as necessary to. satisfy senior downstream appropriators. Both the 
KWRB and the Kansas Department of,Agriculture, Water Resources Division, 
compiled a list of water rights on the Neosho. Staff Testimony, p. 13. The Staff 
examined both of these lists to determine those wpich were senior in time to the 

I ,.' 

23The Board expressed an interest in the fundamental basis for determining the rights of 
Various appropriators, including municipalities. Tr. 425'1.' 'In 'addressing this question it is 
worthwhile to set out at length Section 82:i-707 of the Kansas Statutes entitled "PrinCiples 
GoverningAppropriation;Priorities.",' -" -J::" ,', ,,: 

(a) Surface or 8round Waters of the State may be appropriated as herein provided. Such 
appropriation shall not constitute ownership of 'such water,' and appropriation rights 
shall remain subject to the principle of beneficial use. 

(b) Where uses of water for different purposes conflict, such uses sh:ill conform to the 
following order of preference: Domestic, municipal, irrigation,' industrial, recreational 
and water power uses. However, the date of priority of an appropriation right, and not 
the purpose of use, determines the righ't to divert and use water at any time when the 
supply is not sufficient 'to satisfy all water rights that attach to it. The h~lder of a water 
right for an inferior beneficial use' of water shall not be'deprived of his use of the water 
either temporarily or -permanently as long as he is maldng, proper use of it under the 
terms and conditions of his water right and the laws of this State, other than through 
condemTUItion. (Emphasis added.) . : :,,'" 

(c) As between' persons with appropriation rights, the fust in time is the fll'st ,in right. 
The priority of the appropriation right to use water ,for any beneficial purpose except 
domestic purposes shall date from the time of the filing of the application therefor in the 
office of the chief engineer. The priodty of the appropriation right to use water' for 
domestic purposes sliall date from the time of the riling of the application therefore in 
the office of the chief engineer or 'from ,the time the user makes actual use of water for 

., domestic purposes, whicheveris earlier. , .. ,,' 

'(d) Appropriation rights in excess of the reasonable needs of the appropriators shall not 
be allowed. , 

, ,Paragraph (b) lists domestic, municipal and irrigation ,uses ahead of industrial uses, such 
as WCGS. However, the paragraph further provides that priority is to be afforded in ac
cordance with date and not with use. Additionally, it is provided that a holder of a 
domestic, municipal, or irrigation water right can only defeat the right of a prior-in-time' 
industrial user making proper use of the water under the doctrine of cOndemnation, 



''water'reservation right" of KWRB to the stored water in Redmond and whose 
priority the Applicants, by virture of their contract,' assume. The Staff 
concluded that all senior rights (including that of the Kansas Forestry, Fish and 
Game Commission) could be satisfied during a drought-of-record without 
impacting on the 41 cfs' yield (until 2004 and 38.5 cfs thereafter). Staff Testi
mony, p. 17. The Staff indicated that it appeared reasonable to discount some of 
the senior downstream water rights, since they had not been reported as having 
been used for "a lawful' and beneficial purpose for three successive years or 
more.,,24 Id., po' 14. The Staff considered that the Kansas Forestry, Fish and 
Game Commission water rights for the Neosho Waterfowl Management Area 
could also be discounted, since during periods of 'assumed low flow water 
withdrawals cannot presently be made due to the nature of the diversion at that 
location. Id., p. 15. However, the Staff concluded that, even if those rights 
which may have been abandoned and the rights for the Waterfowl Management 
Area were included, the requisite yield would still be obtainable. Id., p. 16; Tr. 
3534-3535. 

25. The Staff also calculated flow rates in the Neosho River immediately 
downstream from the Redmond Dam both with and without diversion of water 
for WCGS for the assumed drought-of-record. Staff Testimony, p. 18. The 
calculations show that, while there is a reduction of the river flow during some 
portion of the drought-of-record due to the diversion of water to WCGS, the 
downstream river flow during the worst part of the drought is the same as would 
have occurred during natural conditions. This is because the water surface level 
in Redmond would . be below conservation level and water would only be 
released for water ql!a1ity purposes. Id., pp. 18-19. On this basis, the Staff 
concluded that the presence of WCGS should have a minimal effect on avail
ability of water 'to downstream water right holders.ld. p. l8.'The Staff's assess
ment also considered impacts from the Neosho Waterfowl Management Area 
which lies adjacent to the Neosho River about 90 miles downstream of Red; 
mond. Id., p. 27. Water cannot be withdrawn from the Neosho when the flow is 
less than about 200 cfs. Ibid. The Staff concluded that WCGS operation could 
be reasonably expected to extend the normal effects of drought (including sus
pension of use of the salt marsh) for up to a 'period of 5 years rather than two 
periods of dry pool areas, one of 3 years duration and one of one year's dura
tion, if WCGS were not in operation. Id.,.p.,30. Since the area which would be 
subjected to additional stress by plant operation would be relatively small and 
frequency of occurrence of drought conditions would be quite low, the Staff 
concluded that this potential impact of plant operation would be acceptable. Id., 
p. 31. The Board concurs that the water requirements of downstream users with 
senior rights could be satisfied during WCGS cooling water withdrawal from 

, , 

24K.S.A. §82a-1313. 
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Redmond even under drought·of.record conditions and thai the potential impact 
of plant operations on other downstream use would be acceptable. 

B. Contention 14(a) . 

, The Environmental Report is inadequate in that it fails to assess: 
(a) The 'effects on agricultural needs of the removal from agricultural 

production of the approximately 10,500 acres of currently productive farm· 
land .. 

26. Both Applicants and the Staff presented testimony by expert soils 
scientists on the effect of removing 10,500 acres from agricultural production. 
Intervenors presented no testimony on this issue. 

27. Of the total site area of 10,500 acres, about 8,800 acres have been 
classified as cropland or rangeland, presently used for agricultural production. Of 
the 5,290 acres to be used by the plant, 4,209 acres are productive agricultural 
land. Withdrawal of 4,209 acres from agricultural land would reduce the tot31 
land in farms in Coffey County by 1.1 %; withdrawal of 8,800 acres would 
reduce the total land in farms in the county by 23%. Horn Testimony,2 5 pp. 
2-3. Removing the cropland on the developed portion of the site would reduce 
Coffey County crop production by about 2% and Kansas crop production by 
about 0.02%. Withdrawing all site rangeland would reduce county rangeland by 
2%. The total value. of production from all agricultural uses of this land would be 
about $1 million (1973 prices), which is about 4% of Coffey County production. 
Id., pp. 4-6. 

28. From the standpoint of agricultural production, the site contains no 
areas of unique or special importance. Kline Testimony,26 pp. 7-9. None of the 
soils on the site 'is considered' Class I as classified by the Soil Conservation, 
Service of the U.S. Department of Agriculture, and thus none is considered 
"prime farmland.", Horn Testimony, pp. 10-11; Kline Testimony, p. 7; Tr. 
2479-2480,2487-2488. Coffey County is comprised of 5.5 percent Class I land 
and Kansas, 7.3 percent Class I land. Horn Testimony, p. 13. Almost two·thirds 
of the total site is' comprised of soils which require special conservation manage. 
ment, which are marginal for cultivated crops;or which are unsuited for cultiva· 
tion.ld., p. 12. Although productivity could be improved with inputs such as 
fertilizers, there is no reason for concentrating such inputs in Coffey County; in 
fact, such inputs will have a' greater economic return when applied to better 
soils.ld., p.15; Tr. 2476-2477. 

"Testimony of Merlin E. Horn on Contentions 1-4(a) and (b), following Tr. 2465 
(hereinafter "Horn Testimony''). 

26 Supplemental Testimony of Jerry R. Kline on Contention 1-4(a), following Tr. 2486 
(hereinafter "Kline Testimony"). 
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, 29. Neither national nor international agricultural ,considerations warrant 
concern over the removal. of the site from agricultural production. Nationally, 
harvested farmland is about 340 million acres as compared to a total cropland of 
472 million acres, thus allowing an ample margin for expansion. Kline ,Testi
mony, pp. 10-11. The agricultural inventory for the State of Kansas has been 
estimated at 49 million acres. Id., p. 17. There is, a sufficiently abundant supply 

, of suitable land during the expected life of WCGS so that the site area will not 
be needed to fulfIll presently forseeable local, regional, and national needs. Hom 
Testimony, pp. 16-17. In the unforeseen event that site property should be 
needed in the future for agricultural production, most of the site would be 
reclaimable for productive agriculture. Kline Testimony, p. 21. 

30. The Licensing Board finds that the removal of site landJrom agricultural 
production has been adequately considered. Loss of production on this land will 
have a small impact on local production but will be negligible compared to 
regional and national agricultural production. 

C. Contention 1-7 
1'1' 

The Applicants' proposed·onsite spent fuel'pool does not have adequate 
, capacity for storage. of the, spent fuel.··The need for such capacity will be 
substantially greater than anticipated because of the unavailability of 

.' . adequate reprocessing or offsite spent fuel storage facilities. ' 
, I. 

31. At the present time, a number of operating reactors are at 'or approach
ing the point where the fuel normally discharged at refueling cannot be accom
modated in their spent fuel pools. Miller·Testimony,27 pp. 1-3. The NRC has 
received numerous applications for authority to modify the fuel storage racks to 
substantially increase storage capacity and· several of these have been granted. 
Id., p. 4; Tr. ·2074-2075. In some cases, plants do not have the capability to 
discharge the entire reactor core into the fuelpooJ. Miller Testimony, p. 3; Tr. 
2093. However, there is no NRC regulatory. requirement that such capability 
must be maintained. Miller Testimony, p: 3; Tr. 2029-2030, 2100. Although 
such ,a reserve is considered operationally desirable for carrying out infrequent 
maintenance such ,as the ten-year inspection program, there is no safety reason 
fo~ maintaining a full core storage reserve. Tr. 2065,2092-2093,2109-2110. 

32. In 'addition to increasing onsite storage, offsite spent fuel storage facili
ties currently exist at Morris, Illinois, and West Valley, New York. Application 
has been made for approval of spent fuel storage at Barnwell, South Carolina. 
Exxon has recently fIled an application to construct a new offsite st~rage 

1- Ij 

2? Supplemental Testimony of James R. Miner on Contention 1-7. following Tr. 2077 
(~eleinafter :'Miller Testimony"). 
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facUity, large enough to store about 250 reloads (more than 80 full cores). Miller 
Testimony, p. 5; Tr. 2063, 2075, 2078. Other storage possibilities include inter· 

',site transfers of spent fuel. Rider Testimony,28 p. 3; Tr. 2041·2042. 
33. As set forth in the Safety Analysis Report, the WCGS spent fuel pool is 

, sized to hold 350 fuel assemblies (1.8 cores).'Tr. 2023, 2044. With this capacity, 
fuel storage would not affect plant operation for 'more than seven years follow· 

'Jng commencement' of operation.29 Miller Testimony, p. 7. Applicants have 
, determined 'that WCGS fuel pool' storage' capacity can be 'increased to 612 
assemblies (3.2 cores) by changing the design of the fuel storage racks. This 
change would provide seven years of normal fuel discharge with a full core 
storage reserve or ten years of normal fuel discharges without full core storage 
reserve. Rider Testimony, p. 2; Tr. 2023·2024, 2026·2027,2044,2056·2057. 
The cost of increasing the storage capacity to 612 assemblies is estimated at 
about $2 to $3 million. Tr. 2028. It is believed that a further increase.in capacity 
to 850 assemblies can be accommodated by the WCGS pool. This capacity 
would be enough for thirteen years operation without full core reserve or ten 
years with full core reserve. Tr. 2068·2069. 

, 3~. ~us, ~pplicants have many years before any determination need be 
,made for further additional spent fuel storage capacity. With, the 3.2 core 
',cap,acity, no ,operational restrictions for WCGS w~ul~ be incurred until at least 
1993, even if no offsite,spent fuel shipments were made. Rider Testimony, pp. 

~ 2·3. Even if spent fuel had already been discharged into the pool, storage 
capacity could still be increased. Tr. 2060·2063. '" 

35. In,addition to increasing,the capacity of the presently planned WCGS 
fuel pool, an additional onsite storage facility could be built to accommodate all 
the, spent fuel which would, be generated over the life of the facility. Such a 
facility, which could be built in two to three years, would cost an estimated $20 
million. Rider Testimony, p. 3; Miller Testimony, p. 10; Tr. 2064·2065,2068, 
2106·2108. Other alternatives would includest,orage in offsite facUities such as 

.. those ~escribed above and inter site transfers of spent fuel. ,Rid,er Testimony, p. 
,3; Tr. 2041·2042. 

I '. 3'6: Given, the long time that Ap.plic~nts h~ve before WCGS operation would 
. be affected by, fuel storage limitations, the relatively short time for implement • 
. ing remedial steps, such as increasing onsite storage, and the feasibility of 
installing onsite facilities to store all the spent fuel, reprocessing facilities will 
not affect operation of WCGS. Ride~ Testimony, pp. 1·3. Delaying reprocessing 
w~uld. have, the advantage of lowering the fuel activity for shipment and alleviat· 

. ) , 
I '.,' • ~ I.: • I '. _ 

2BTestimony of, R.L. Rider on Contention ,1-7. following Tr. 2019 (hereinafter "Rider 
Testimony"). . .. , " ' 

"29 Three to four' years f~llowing commencement of operation If provision is made for a· 
full core storage reserve. ' ' ":': ' 

~321 



ing any bottlenecks at offsite storage and reprocessing facilities. Tr. 2020-2021, 
2047. 

37. Based upon the uncontroverted evidence, the Licensing Board fmds that 
Applicants have provided adequate capacity in the WCGS onsite spent fuel pool 
and that the costs of increasing the capacity prior to operation, if this should be 
done, would not significantly affect the cost-benefit balance. The proposed 
fmdings of the State of Kansas that are judgmental or conclusionary 
.(particularly proposed fmdings 7 and 10) are rejected to the extent that they are 
inconsistent with the above fmdings. 

D. Contention 1-12 

The Applicants' Environmental Report is inadequate in that it assumes a 
sufficient supply of uranium for the lifetime of the WCGS without 
demonstrating that such uranium will in fact be available. 

Contention 1-13 

The Applicants have failed to detail the extent to which an assumed fuel 
supply for the WCGS is dependent on the implementation of the breeder 
reactor program or the plutonium recycle program by the AEC. The dangers 
inherent in supplying fuel to a plutonium reactor have· not been fully 
assessed, and such assessment is essential to the safety and environmental 
impact of the proposed facility. There should be no licensing 01 construc
tion or operation of facilities which are justified in whole or in part by the 
nonexperirnental recycle of plutonium prior to completion of the AEC's 
environmental review and fmal decision on plutonium recycle and, the 
commercial use of the breeder reactor. 

38. The Staff presented testimony on uranium resources by John A. Patterson, 
Chief of the Supply Evaluation Branch of the Division of Nuclear Fuel Cycle and 
Production, U.S. Energy Research and Development Administration (hereinafter 
"ERDA"). Mr. Patterson, although not a geologist, has been involved in explor
ing for, estimating, evaluating and studying domestic and foreign uranium 
resources since 1952. Qualifications of John A. Patterson, following Tr. 526; Tr . 

. 1045-1051. Applicants presented the testimony of Dr. Richard H. DeVoto, a 
uranium· geologist who teaches uranium geology and exploration and conducts 
uranium exploration and evaluation programs for mining, oil and utility com
panies, and of Seymour Jaye, Vice President and General Manager of the 
Utilities Division of S.M. Stoller Corporation, which assists utilities iri uranium 
purchases and performs industrywide studies on uranium supply. Mr. Jaye is 
also president of a Stoller subsidiary which is operating manager for a utilities 
uranium mining operation in Wyoming. Qualifications of Richard H. DeVoto, 
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following Tr. 855; Qualifications of Seymour Jaye, following Tr. 860A; Tr. 891. 
Intervenors', witness Alfred James, a petroleum geologist; testified on treating 
estimates of both known reserves and undiscovered resources. James 
Testimony,30 p.l;Tr.805,808,837. 

39. There are two matters involved in the determination whether or not 
there is a sufficient supply of uranium for the lifetime of this (or any other) 
facility-the supply and the demand. We shall take up first the supply question. 

40. Mr. Patterson, a recognized authority in this area, presented the ERDA 
estimates of the available supplies.31 He has testified on this subject in 
numerous recent hearings, and his testimony, outside of minor updating, has 

, been the same in each case. Since all other estimates of U.S. uranium supplies 
appear to be based on the data of ERDA (and its predecessor, AEC), it may be 
useful to summarize the salient features. 

41. ERDA classifies the potential supplies into two major categories
reserves and resources. Reserves are those ore bodies about which ERDA has the 
highest assurance regarding their magnitude and economic availability. Estimates 
of reserves are based on detailed sampling data, primarily from gamma 'ray logs 
of drill holes. The available data, including detailed studies of feasible mining, 
transportation and milling techniques and costs are used to estimate the reserves 
in individual deposits. The reserves are sufficiently well delineated by drilling and 
sampling that decisions can be made to proceed with production. Patterson 
Testimony, pp. 4-5; Tr. 542, 601, 64S. 

42. Resources are ore bodies which are known to exist or which are believed 
on the basis of geoiogical information to exist, but about which not enough 
information is known to put them in the reserves category. The amount of 
available information about each ore body will vary widely. In some cases the 
body will be very well established, but the drill holes delirieating may not be 
closely enough spaced to permit accurate enough estimates of its extent. At the 
opposite end of the spectrum, the only information may be that there are 
geologic formations considered to be favorable for the occurrence of uranium 
deposits. ERDA divides the resources category into three sections: probable 
resources, possible resources, and speculative resources. Probable resources are 
those contained within favorable trends in productive uranium districts. They 
are essentially extensions of known ore reserves where the extensions are known 
to exist from drilling data or outcroppings and quantitative estimates of the 
resources can be made by comparisons with the known reserve body, but the 
delineation is not sufficient to safisfy the requirements for classification of 
reserves. Thus, the reliability of estimates of probable reserves is quite high. The 

"Testimony of Alfred James III, following Tr. 803 (hereinafter "James Testimony''). 
'31 Supplemental Testimony of John A. Patterson on Contentions 1-12 and '1-13, 

following Tr. 528 (hereinafter "Patterson Testimony''). 
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estimates, of possible reserves are somewhat less reliable. These generally are still 
in geologic provinc~s and formations that have been productive but are :mtside 
of the identified, mineral, trends. ,Again, quantitative estimates are made by 
comparison with the known and well-defmed deposits. The third subcategory is 
speculative resources. These are located outside of, formations or geologic 
·provinces that have been productive, in areas which, based on evaluation' of 
· available geologic data are considered to be favorable for the occurrence of 
· uranium deposits. Estimates of these resources are least reliable. Patterson Testi-
, mony; pp. 4·6; Tr. 542·544,646·649. ' 

43. ERDA also classifies reserves and resources by "forward costs." Forward 
costs are the production costs yet to be incurred before the uranium can be 

· brought to the, market in the form of U3 Os or yellowcake. There is only a 
nebulous connection between forward cost'and market prices. Market prices of 
uranium from any given ore body will,' in . general, reflect a combination of 
already incurred costs, forward costs, 'and profit, perturbed by the various 
economic factors affecting the market place. " 

, ' ERDA divides reserves and resources into those having forward costs of less 
· than $10 per pound,.$10·$15 per pound, and $15·$30 per pound, all expressed 
,in current dollars.32 This classification by costs is useful for some purposes, but 
for the considerations undertaken here is unnecessary, since the uranium in all of 
these subdivisions could come to the market within the general price range used 
in the various fuel cost estimates put forth by the parties. For this reason, we 
.willlump all U3 Os having a forward cost of $30 per pound or less.. ' 

,44. ERDA's estimate shows reserves of 600,000 tons, probable resources of 
1,060,000 tons, .possible resources of 1,270,000 tons and speculative resources 
of 590,000 tons. In ,addition, ERDA estimates that in the period 1975·2000 
90,000 tons will be available as byproducts of phosphate and copper production 
and that from ,2000 to 2020 an additional 150,000 tons will become'available. 

,These amounts 'are considered as reserves, making the total reserves 840,000 
tons. ,The total of reserves plus resources is 3,760,000 tons (patterson. Testi· 
mony, Figure 3).33 , , ,. 

45. The relationship of,. reserves and resources deserves a further word. The 
principal method of additions to reserves is the development of sufficient addi· 
tional data on a given resource (usually in the probable classification) to satisfy 
.the, requirements for categorization ,as a reserve. Acquisition of the additional 
data requires substantial capital investment and apparently the industry has little 
incentive to make this investment until it appears that mining of that ore body is 
imminent. Thus the mining companies concentrate on the next 5 to 15 years and 

32 Thus last year's $10 per pound U,O. may be next year's $15 per pound U,O •. 
,"The ERDA report from which these.data were taken was apparently published in 

1975. A later report (not in evidence) as of January 1,1976, shows some changes, but they 
are not substantial. . 
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attempt to defme additional reserves at a'rate that will provide Tor their needs 
,for a limited time into the future.' This, of course, is frustrating to the utility and 
government planners who are looking much further into the future to determine 
the adequacy, of sup!"!;t:s (o.. ell as to licensing boards who must make present 
judgments of probable future events). A slim ray of light has appeared, however, 
since recent market conditions seem to have led to an increase in developmental 
drilling. The results of this over the, next: several years should aid in future 
judgments of the degree of success to be anticipated in, conversion of resources 
into reserves. Patterson Testimony, pp. 7-8. Figure 9; Tr. 64S-6S7, 693-694. . 

46. The reserves and resources discussed above are, the domestic' supplies 
presently estimated by ERDA to be available at a forward ~ost of $30 per pound 
or less in current dollars. There are several other potential sources of supply 
worth noting as part of the long·range picture, although we will ,not use them 
quantitatively in our assessment. First, there is an increasing effort to. identify 
additionally low-cost resources. Second, starting in 1977, enrichment of foreign 
uranium will be allowed., Although future availability 'of "foreign uranium is 
uncertain because of the uncertainty of foreign needs, 41 ~OOO tons is presently 
under contract for, futUre delivery to U.S. customers. Third, there are large 
amounts of domestic uranium available at forward' costs in excess of $30 per 
pound. Although the amounts are known to be large, relatively little exploration 
work has been carried out to better defme the resource, because they have been 
beyond the, range oCeconomic interest. This situation has recently heen altered, 
however, by changes in fossil fuel costs. (One hundred dollars per pound U3 0 S 

has been estimated to result in fuel costs roughly equivalenUo those for $12 per 
barrel oil.) An example of such ,a deposit is the Chattanooga shale in Tennessee. 
,This material has,a uranium content ,of 60 to 80 parts per million and, although 
the amount of material to be mined might be comparable to the amount of 
,material mined for coal having the equivalent heat energy; the:deposits contain 
in excess of 5,000,000 tons of U3 0 S producible at a cost in excess of$100 per 
pound. Other low ,grade' ore bodies include materials susceptible, to 'production 
of U3 0 S in the $SS-$70·per pound range by open-pit mining and'as much as 
30,000,000 tons in the $120-$IS0 per pound range by underground mining. 
Current programs being undertaken by,ERDA are,expected to produce substan
tially more information about both high grade and low grade resources over the 
next several years. Patterson Testimony"pp. 9-2S;,DeVoto Testimonyl4 pp. 
2-3; Tr. 534-S40, S44-S48, 5S0-SS1,.569-571 ,727-728, 868-873; 89S-899-904. 

47. There was little dispute as ,to the magnitude of presently forecasted 
uranium reserves. The Intervenors' witness had ,no estimates ,of his own as to 
reserves and acknowledged Mr. Patterson's authority. in that area. Tr: 797-798, 
808. He did, however, assert that resources characterized by him as being ','un
discovered" should not be used' as a basis for capitahixpendihires for an 

," '..' " I ".' '_ .' , • '. 

34 Testimony of Richard H. DeVoto on Contention 1-12, following Tr. 859.' I 
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expensive facility, but only as a goal for exploration and that known supplies 
would be inadequate for the operation of the Wolf Creek facility. His testimony 
was based primarily on a USGS document which, at first glance, appeared to be 
in .contradiction of the ERDA estimates. Subsequent testimony, however, 
showed that the document was based on AEC estimates of an earlier date than 
the current ERDA estimates and that the positions of the two agencies were 
consistent with each other. Exhibit 15; Tr. 586-590,845 • 

. 48. Use of' the, uranium supply requires removal from the earth and 
processing to convert the ore into U3 Os. Current domestic production 
capability is about 16,000 tons of U3 0 S with current requirements about 

, 11,500 tons. Industry has already reported plans to expand capacity to 25,000 
tons per year by 1979. Patterson Testimony, p. 3; Tr. 562-565, 706-707: The 
peak production requirements for the 236 plants currently operating, under 
construction or planned would be about 51,000 (without recycle, 0.3% tails) or 
33,000 tons (with recycle, 0.2% tails) and would' occur in 1985. Patterson 
Testimony, p. 4; Tr. 565, 719-720. This level of expimsion can be achieved by 
industry. Tr. 721, 892-894. Although the cost to increase production capacity 
would be substantial, it would be a small part of the total cost of the nuclear 
facilities which that capacity would serve. Tr. 572-573. 

49. We come now ,to the requirements portion of the supply-demand 
question involved' in a determination' of whether the supply of uranium is 
adequate. There are two entirely different ways of determining uranium require
ments and much of the examination of some of the witnesses was confounded 
by lack 'of recognition of this difference. The first method is to defme the 
requirements as the amount of uranium that will be needed by some certain date 
for a specified program of reactor construction. For example: How much 
uranium will be used by 2000 if, in addition to the reactors now operating or 
under construction, 15 new reactors are started each year? The second method is 
to define the requirements as the amount needed throughout their lifetimes for 
some specified number of reactors. For example: How much uranium will be 
required throughout their lifetimes for the 236 reactors now operating, under 
construction, or planned? Each method has' been used and for a particular 
purpose one may be more appropriate than the other. The first, for instance may 
be more useful if one wishes to know the needed capability of the mining and 
milling industries in some future year. For our purpose of judging the adequacy 
of uranium supply; however, the second method appears to'be most meaningful, 
since it is based on the need for a lifetime supply offuel for this facility, and is 
the method the Board will use. We will, in fact, consider precisely the question 
posed in the second example above, noting that the 23635 reactors referred to . . . 

SSMr. Patterson testified (Tr. 529-530) that at the beginning of 1976 the number was 
238. although it was 236 at the time he performed his calculations. The latter figure will be 
used in our discussions. 
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includes this one and at least 21 planned but not yet ordered reactors. Since the 
findings required of us relate only to Wolf Creek, an answer to the question 
posed will suffice, although the results can be extrapolated as one desires. 

50. The U3 Os requirements for a given reactor are de,termined by a number 
of factors, the most important of which include the reactor design, the length of 
the operating lifetime, the uranium enrichment plant tails assay and whether or 
not the uranium or plutonium or both are recycled. All reactors of current 
design consume about the same amount of U3 Os per megawatt hour and, within 
the accuracy needed here, differences between them need not be further 
considered. With regard'to operating lifetime, the ERDA calaculations are based 
on a 3D-year reactor life and a "moderately high" capacity factor. The ERDA 
data are calculated for 0.2% and 03% enrichment tails and for no recycle, 
uranium only recycle, and uranium and plutonium recycle_ These alternatives, 
will be discussed further below. The requirements calculated by ERDA appear in 
Table I of the Patterson Testimony and range from 900,000 tons (fo'r 0.2% tails 
and plutonium and uranium recycle) to 1,455,000 tons (for 03% tails 'and no' 
recycle) for the lifetime of the 236 operable, being built, and planned reactors 
having a total electrical capacity of '234,900 megawatts. The often-quoted rule 
of thumb of 5000 tons per 1000 megawatts lies about in the middle of this range 
and corresponds well with the estimates for either 0.3% tails and full recycle or 
0.2% tails and no recycle. 

51. The management of the enrichment process has a strong influence on 
the uranium requirements and an' understanding of the basic process, is 
usefut.35 a Natural uranium contains about 0.7% U-235. The typical power 
reactor 'requires uranium containing about 3% U-235., The enrichment plant 

,produces material to satisfy this requirement by taking a batch of natural 
uranium and removing most of the U-235 from one portion of the batch and 
adding that U-235 to the balance of the batch. One then ends up with two 
portions-one enriched in U·235 and the other depleted of U·235. The first is 
the fuel used for the reactor, the second is the so-called talls. This separation 
does not occur'in OIle step. The uranium goes through hundreds of "stages" in 
the enrichment plant, in each of which a little U·235 is removed from the 
depleted portion and added to the enriched portion. To perform each stage of 
the separation, energy must be expended.'This energy is measured in a unit 
known as a "separative work unit" or SWU. The more stages the uranium goes 
through, the more depleted the depleted portion becomes and the more enriched 
the enriched portion becomes and the more SWUs are used. The process can be 
stopped at any point and the point at which it is stopped can be defIned by the 

, ,'.' 
, , , 

3' a This description is based both on the record and on information generally available 
from standard sources. See, for example, Nuclear Chemical Engineering, Benedict and Pig
ford, McGraw Hill Book Company, 1957, and "Environmental Survey of the Nuclear Fuel 
Cycle," USAEC, November 1972. ' 
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extent of depletion, of the tails portion. ,When we speak of enrichment tails 
assay; we refer to the amount of U·235 remaining in the tails. Thus 0.2% tails, 
mean that of the original 0.7% U·235, five-sevenths have been removed leaving: 
two-sevenths' or 0.2% U·235., This process requires a certain number of SWUs. 
The process could have been stopped at a tails assay of 0.3%, thus saving a , 
certain number of SWUs. This savings does not come without cost, however, , 
because if the same enrichment of the product fuel is desired, the quantity put, 
out by the plant for a given input quantity of natural uranium will be less with 
the' 0.3% tails than with the 0.2% tails. To get out the same quantity and, 
enrichment of product fuel requires more natural uranium input with a high tails 
assay ~ than with a ,low one, although it requires less separative work., Thus, ' 
separative, work and quantity of feed material ,can' be traded off against each 
other. An ,example will demonstrate this: Assume that we want 100 kilograms of, 
3% enriched'uranium as the output product. If natural uranium is used as feed 
material and the tails assay is 0.2%, the amount of feed material required would 
be 548, kilograms and the separative work required would be 431 SWUs.3 

5 b If 
the tails assay is 0.275%,\625. kilograms and 361 SWUs would be required.3sc 

This change in Jails assay, then, would require ,use ofan additional 77 kilograms ' 
of natural uranium, but ·would save 70 SWUs. The choice of tails assay currently 
is made by ERDA, the operators of the enrichment 'plants, but there is currently 
a proposed change that would allow the customer to exercise some control over 
this at sometime in the future.35 d If there ,is an abundance of both feed 
material and : separative capacity, a'choice of tails assay can be made, knowing 
the ,cost of each, on the basis of a simple dollar optimization. If either com
ponent is in short supply, the choice can be adjusted to favor that component. 
Several other points regarding this ,process should be mentioned .. First, if the, 
process is set up so that the tails have'a relatively high enrichment, these tails can 
later be fed back into the plant and further depleted at essentially no more cost 
than if it were done in one step. Second, if recovered uranium from' fuel 
reprocessing is tobe recycled, it'can be fed into the process in the same'manner 
as natural uranium. In the typical fuel cycle, the enrichmem of this material will 
be'slightly higher than ,that of natural uranium, so each kilogram recycled will 
save more than a ,kilogram of natural uranium feed (or alternatively, will save 
SWUS).36 ,Finally,there are, two :different forms of tails assay defmition. This 
has sometimes led to confusion. ,These are '~contractual" tails assay and ,"operat. 
ing" tails'assay. The fust is the tails assay established by the enrichment contract 
between' ERDA (or AEC) and the 'customer. This establishes the amount of feed 

, 'I ,,',.' ' 
35b38 Fed. Reg, 21518 fr. 
35c40 Fed. Reg.lll7 fr." , ," 
3Sdlbid., ; , ." , ' 

'. ~611lis adVantage may, be reduced by the fact that r~cycled uranium contains some 
U-236, a neutron absorber, and thus requires a slightly higher enrichment in the product, 
fuel. 
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material the customer must supply and the number of SWUs for which he must 
pay. The ,second is the actual tails assay at which ,the enrichment ,plant is 
operated., This mayor may not be the same as the contractual assay. At some or 
all times in the past, the operating tails assay has been signigicantly higher than 
the contI:actual value. This results in the governrnent "subsidizing" the customer 
with regard to the amount, of feed material furnished, but is balanced by the 
extra separative work paid for. From the point of view of fuel cycle costs for a 
particular power, plant, the "contractual" tails assay I is the only one of 
importance. From the point, of v!eyt,of;adequacy of uranium supplies on a 
national basis, however, the "operating". assay ,Value is more important. This 
conclusion must be qualified to some extent by the facts that high enrichment 
tails can later be "mined," as described above and that the difference. in feed 
material is supplied from government stock piles (which once were large but now 
are of unknown magnitude) which are not included, in the reserves discussed 
earli~r.. . '. :,.." " " " , ". ' , , " ' "'" ' 1 , ' 

: 52. In considering the adequacy of uranium supply" the ,Board lias 
determined that the proper tails enrichment assay to use is 0.2%. This judgment 
is based on the reasonable assumption that if uranium supply ultimately appears 
to limit light ~aier reactor use, the enrichment process will be operated in such 
a Vfay ~s to' maximize the usable output. Additional monetary costs of doing 
this, even if it involves reusing higher enrichment tails, will be a :~mall part of 
total power production costs. 

53. Assuming 0.2% tails assay, the quantities of U3 0 S re.quired for the 
present 236 reactors op~rating, under construction or plannedis 1,210,000 tons 
if,there is no recycle, 1,010,000 if uranium is recycled, and 9.00,000 if uranium 
and plutonium are both recycled. Patterson.Testimony, Figure 1. The Commis· 
sion is currently engaged in a rUlemaIdng proceeding ,to tleterrnine whether or 
not plutonium recycle will be permitted. In view of this, we will for the present 
purpose ignore the possibility of plutonium recycle. Further, since the record in 
this case does not indicate whether or not the economics of recycling uranium 
only would justify that procedure, we will consider only the no recycle situa·' 
tion.: " ' 
: . 54. The many alternatives have now been winnowed down to one manage· 

able question. Are the presently known reserves and resource adequate to supply 
the, 1,210,000 tons of U3 0s·needed by;the 236 reactors during their planned 
lifetimes? The present reserves consist, of 840,000 tons. Of this total, a portion 
of the 150,000 tons considered to become available as a byproduct of copper 
arid phosphate production during 2000·2020 will be available too late for use in 
these reactors. If this portion is assumed to be cut off at 2016 (the reactors 
under ,consideration will run until 2018) we; should reduce the reserves by 
30,000 tons. The remaining reserves are 810,000 tons. Thus 400,000 tons musU 
be supplied from the deposits categOrized as resources. These resources consist 
of 1,060,000 tons in the probable section, 1,270,000 tons in the'possible section' 
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and 590,000 tons in the speculative group. Patterson Testimony, Figure 3. In 
view of the definitions of the various groups, it is this Board's view that at least 
400,000 tons will be available. More realistically, we believe that more than 
1,000,000 should become available, since most of the probable resources, which 
total 1,060,000 tons, should be available and any shortfall in this should be 
made up by the possible and speculative resources. This would provide for 
approximately 100 additional plants. 

55; Accordingly, the Board fmds that a sufficient supply of uranium exists 
for the lifetime of Wolf Creek Generating Station and that this supply is not 
dependent on the breeder reactor or on plutonium recycle. 

, . 

E. Contention 1-14(a) 

The Applicants' analysis of costs of the plant is inadequate and severely 
und~restimates the entire costs of the facilities in the following manner: 

(a) Failure to account for costs relative to the environmental impact of 
the plant which will be imposed upon most persons who live near the plant 
during its operation arid persons who work at the plant. At allowed rates of 
radiation release, there will be a measurable impact on public health, safety 
and welfare, and on the environment, which ought to be included in a cost 
benefit analysis even though they will not be direct costs to the plant: 

56. Although the contention as written relates to the impact of radiological 
releases on both persons living near WCGS and the persons who work in the 
facility, the testimony on the contention was directed solely towards the 
exposure' to plant workers. Tr. 3374; Frenkel Testimony, p. 6;37 Kreger 
Testunony, p. 1.38 , Radiation exposure to persons at or beyond the site 
boundary is discussed in' the section of this decision dealing with the NEPA 
evaluation. 

57. The regulatory limits for occupational exposure set a whole body dose 
limit of 1-1/4 rems per calendar quarter (i.e., 5 rem per year) or under specific 
circumstances 3 rems per calendar quarter (ie., 12 rem per year). 10 CFR 
§20.101. Actual 1974 occupational radiation exposures for the 32,000 
monitored personnel at 32 light water power reactors indicated a mean exposure 
per individual of 0.74 rems. The monitored personnel included plant radiation 
workers, contract employees, utility employees 'and visitors. Of the 32,000 

,monitored personnel, more than half had no measurable exposure and only 
103 had an annual exposure in excess of 5 rem. None approached the upper 

, , 

"Testimony of Jacob K. Frenkel on Contention 1-14{a) Corrections and Curriculum 
Vitae, following Tr. 3341 (hereinafter "Frenkel Testimony''). 

"Supplemental,Testimony of William E. Kreger on O.:>ntention 1·14(a), following Tr. 
2851 (hereinafter "Kreger Testimony"). ' 
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limit of 12 rem per year. Kreger Testimony, p. 2. The data available in the table 
presented by the witness do not permit a precise calculation of the total ex
posiue, since the table lists only the number of people in each of several ex
posure ranges (0.1, 1·2, 2·3, etc., rem per year), but one can calculate the 
possible extremes .. This calculation in~icates a total exposure in the range of 
8000·24000 man·rems. The midpoint of this range, 16000 man·rems for 32 
reactors, corresponds remarkably with the Staffs estimate of 450 man·rems per 
reactor. The Staffs testimony further indicates that, based both on data showing 
a declining trend and on improvements in radiation protection; no substantial 
increase in radiation exposures among plant workers is expected over plant 
lifetimes. Better designs and operating procedures to be incorporated in newer 
plants such as WCGS are also expected to result in lower occupational exposure 
trends. Kreger Testimony, p. 3; Tr. 2864-2871. Awareness of radiation protec
tion practices among plant workers is assured by the training program required 
of applicants and licensees by NRC. Tr. 2879,3453. 

58. Testimony presented by Dr. George V. LeRoy for the Staff and by Dr. 
Leonard A; Sagan for Applicants, both of whom have been directly involved for 
many years in the study of the medical effects of radiation and have written 
extensively in the field, concluded that effects of radiation on the plant 
operating, force would 'be insignificant. LeRoy Testimony,39 p. 6; Sagan 
Testimony,40 p. 5; Tr. 2853·2854. Using the risk estimates of the BEIR 
Report,41 and assuming that, 1000 persons received occupational exposure of 
1.0 rem at WCGS,42 0.06 excess cancer deaths per year would be predicted.4 3 
The BEIR Report· estimates that the risk of cancer death would be increased 
0.2% for persons above the age of 9 exposed to an animal 1· rem exposure. 
LeRoy Testimony, p. 3. The BEIR estimates are considered by Drs. LeRoy and 
Sagan to be conservative in that they assume linearity (despite the likelihood 
that there is no effect at low exposure levels) and ignore dose rate (notwith. 
standing, the· fact that radiation delivered at low dose rates has less effect than 
radiation delivered at higher dose rates). Sagan Testimony, pp. 2-3; Tr; 
2852·2853,2923·2934. 

59. Testimony, presented for Intervenors by Dr. J. K. Frenkel asserted that 
" . I 

39Supplemental Testimony of George V. LeRoy on Contention I·14(a), following Tr. 
2851 (hereinafter "LeRoy Testimony',). ' . ' 

4°Testimony of Leonard' A. Sagan on Contention I·14(a), folloWing Tr. 2923 
(hereinafter "Sagan Testimony''). ;, 

4 J Report by the Advisory Committee on the Biological Effects of Ionizing Radiation of 
the National Academy of Sciences, 'The Effects on Populations of Low Levels of Ionizing 
Radiation" (1972) (hereinafter "BEIR Report"). ' 

42The 32,000 monitored personnel referred to above represented the monitored 
personnel at 32 power reactors. Kreger Testimony, p. 2.' ' 

43 For a 'work force of 100,000 continuously exposed to 1 rem/yr throughout their 
entire occupational lifetime (as compared to the 0.74 mean actual exposure per individual), 
the BEIR Absolute Risk estimate is 6 excess cancer deaths per year. leRoy Testimony, p. 4. 
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genetic effects should also be considered and claimed that genetic defects from 
occupational exposure would range from 0.1 every ten 'years to 0.3 per year. 
Frenkel Testimony, pp. 4, 7-8. However, no evidence of human genetic defects 
from radiation has ever been found, notwithstanding an extensive effort made to 
identify such cases among the Japanese populations exposed to ,radiation from 
the Hiroshima and Nagasaki, atomic bombs. A study of, 73,000 pregrianCies 
among that exposed population and of hundreds of Japanese who received 
exposures of, several hundred rads revealed no' genetic damage. Tr. 
2937-2942-2943, 2950-2957, 2960-2963 .. Although genetic' defects have been 
produced in, animals by radiation exposure, the lowest dose 'at which this has 
been observed was about 50 rads. Tr. 2942-2943,2955-2956. 

I ' 60. Dr. Frenkel argued that, based upon health' considerations, a' coal plant 
was preferable to 'a nuclear plane Frenkel Testimony, pp. 12-13; However, the 
one paper he cited which 'compared all the health effects of coal and nuclear 
plants found the health effects from nuclear power to be a small percentage of 
those attributable to a coal-fired generation. Frenkel Testimony, p. 14; Tr. 
3437-3440. When Dr. Frenkel was asked about,other comparison studies, the 
only one cited was by Dr. Sagan, in which Dr. Sagan concluded that the nuclear 
plant is far safer than the coal plant.Tr. 2963-2964; 3373. Dr. Frenkel's major 
argument in this regard appears to be that occupational risks in a coal plant can 
be .reduced because workers are more familiar-with and aware of those risks, 
while risks from radiation cannot be reduced 'since radiation cannot be, seen~ 
heard or, smelled .. Tr. 3441-3451. The Licensing Board fuids 'no basis for this 
theory, particularly in view of Dr. Frenkel's commendations, for the training 
received by nuclear plant workers, the watchfulness of the NRC,- and his 
criticism of the relative lack of training in coal facilities. Tr. 3453-3454 .. 

, 61. The Staff has estimated that the population dose to the WCGS plant 
work force will be approximately 450 man-rem per year. FES, §5.5.2.4; In 
Appendix I to 10 CFR Part 50, the Commission has established $1000 'per 
man-rem as the value to be used for making ,cost-benefit determinations regard
ing radioactive waste control equipment, although it recognized that' there was 
no' consensus on this value and indicated its pllins for conducting further 'rule
making on the matter. Appendix I, §1I.D; 40 Fed. Reg. 19439-19441 (May 5, 
1975). Although we recognize that the use for which'the value is being adopted 
here is somewhat different from that for which the Commi~sion adopted,it, the 
Board considers it a more appropriate value to use than the $30 per, man-rem 
value proposed by Dr. Sagan and also adopted by Dr. Frenkel. Testimony of 
Sagan"p.(4;TestimonyofFrenkel,p.6;Tr.'2~67~44 I ',! I , • }. 

44 The value adopted by "the Commission is an all-inclusive' r~IJre. 'S~~~ate 
consideration, therefore, need not be given to the 'genetic effects alleged by Dr. Frenkel. 
Adoption of this value also makes unncessary"the adjudication of the diffe'rfug numbers of 
cancers alleged by the several parties. '" "" .." , ,', 
.. •• ' .'J ~ , :" f, r 
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, 62: The Board fmds that the cost aSsociated with occupational exposure to 
radiation have, been appropriately considered and they, will be included ,in the 
Board's cost·benefit balance accordingly. 

," 

F. Contention I.14{b) " '. . 
.1.' , " • I .' 

The Applicants' analysis of costs of the plant is inadequate' and severely 
underestimates the entire costs of the 'facilities in the following manner: 

(b) An unrealistic assumption of the cost of borrowing money at the 
rateof7.1/2%forconstructiorioftheproject. ",;', . '"r" 

,J' I , r,' " f" 

63; Since this contention relates to the cost of the plant,'rather than to the 
capital component 'of the cost, of electricity, the Applicants' testimony focused 
on the' interest rate used for the allowance for funds us'ed during construction 
(AFUDC). The Applicants' witness testified that both KG&E and KCP&L 
independently arrived at an AFuDC rate of 7·1/2%: This rate is used "for all 
generating stations;' whether' coal·fired' or nuclear .. as well' as for' 'transmission 
lines, substations, and other facilities. Walker I.14{b) Testimony,45 pp. 1·3. 
Although indicating that the rate could be '.larger,' Intervenors later, stipulated 
that 7·1/2% is a reasonable base. Tr. 3104·3105. 
I, "64. The AFUOC"rate was deteimined by examirling the weighted cost for 
each ·fmancing j method: The weighted: cost was 'determined for the "period 
1970·1975 by multiplying the average rate for preferred stock or 'the return on 
equity45 a by the average .'capitalizatiori ratio and, for bonds and short term 
borrowings, by the net effective cost. after income tax. For KG&E, the ,total 
weighted cost is 7.35%; for KCPL it is 6.67%. Walker I.14{b) Testimony, pp. 24 
and Exhibits A and B attached thereto. Weighted costs for first ,mortgage bonds, 
pollution, control bonds; 'and short term borrowings are net' of income taxes 
because Applicants" receive .a: reduction in income :tax payments due to interest 
payments. Id.,":p."3. The Board has recalculated these'weightedcosts using, 
instead of average 1970·1975 costs, the highest interestlrates paid during the 
period and found weighted costs of 7.84% for KG&E and 7.34% for KCPL. In 
view of recent interest rate changes, this calculation would probably r~present an 
upperliritit. "I." "'/ ," •• r,' -: I', 

65. Cross-examination"~f the 'Applicants' witness focused on whether the 
interest cosi should "be" caldulated on a gross 1:ia"sis or net of income taxes:"The 

•• ') .' I 

" , " f,: ., 

, :' " 
4STestimony of W.B. Walker on Contention H4(b),'following TI. 2727 (hereinafter 

"Walker I·14(b) Testinlony''). . ,r' 1,,"' -, " " 

", 4 S aTIle highest 'rate" of return earned on equity during the period was usea for the KG&E 
calculation. For that of KCPL, the average rate of return was used. Use of th'e highest rate' 
for KCPL (11.3% in 1971) would have raised the total weighted cosffrom 6.67% to 7.01%. 
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witness affirmed the Applicant's positIon that cost should be calculated net of 
taxes and stated that the Kansas Corporation Commission has never permitted 
AFUDC on a gross income basis. Tr. 2731·2734. A review of the Applicants' 
Annual Reports in the application confirms that this has been the Applicants' 
practice in the past. 

66. The Staff did not estimate an AFUDC rate for Applicants based on the 
weighted cost of capital. Rather, the Staff assumed that long term interest rates 
moderating at 8.5 percent would likely represent the upper limit of the cost of 
capital during plant construction. Nash· Testimony,4 5 b p. 6. The Staff 
conservatively used the 8.5 percent level· for computing that portion of the 
capital cost ofWCGS attributable to interest during construction for the purpose 
of comparing nuclear and coal·fued plants.ld., p. 5. While whether the use of an 
8.5% gross rate or a 7.5% net rate is,more .appropriate for this purpose is 
arguable, it makes little difference in the end result-less than 2% of the cost 
differential. 

67. The Board fmds that a rate of 7·1/2% for the cost of borrowing money 
for construction of the project is reasonable for cost estimating purposes. 

G. Contention I·14(c), (e), (f) and Gt sc ' , 

The Applicants' analysis of costs of the plant is inadequate and severely 
underestimates the entire costs of the facilities in the following manner:', " 

(c) An unrealistic assumption of a fuel cost of 5.7 mills/kwh. 
(e) Underestimating cost of fuel over the life of the plant in that Ap· 

plicants' have underestimated changes in the uranium, enrichment, fabrica· 
tion and reprocessing costs. 

(f) Underestiniating increases in fuel~ storage and transportation costs 
because of the need to store waste fuel awaiting the availability of adequate 
reprocessing facilities. This cost should include deferred realization of the 
value of recovered uranium and plutonium at a discount of at least 8% .. 

G) Underestimate of waste management cost. 

4. bSupplemental Testimony of Darrel A. Nash on Contentions 1-14(b). (c), (d). (e), (0. 
(g), (h) (in part), (i), G) and 1·18, following Tr. 3130 (hereinafter "Nash Testimony"). This 
testimony supersedes an earlier version,which was introduced following Tr. 1051. See 
3128·3129. . 

4. CThe Board's dissenting member comments that he does not understand the majority's 
rejection of the best evidence of fuel costs from the nuclear fuel supply contract, now 
required to be disclosed by another formation of a majority of this Board. His view is that 
the use of estimates is only justified when actual costs are not available. Further discussion 
of the majority's view of this matter is set forth at pages 28·30 of the dissenting opinion in 
our "Order Directing Public Disclosure of Prices of Fuel in the Uranium Supply Contract" 
dated November 24, 1976. . . 
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68. The Applicants and Intervenors stipulated to fuel cycle costs for use in 
this .proceeding.4 6 The agreed upon costs for the entire fuel cycle, on a 30·year 
levelized basis, were 10.5 mills/kwh (at 75% capacity factor), 10.7 mills/kwh (at 
65% capacity factor), and 11.1 mills/kwh (at 55% capacity factor). Applicants 
considered the stipulated costs as a conservative, limiting case, Tr. 3060, and 
introduced testimony which presented a fuel cycle cost model developed by 
S.M. Stoller Corporation. Jaye 1-14 Testimony.47 The Staff did not join in the 
stipulation and presented its independent evaluation of fuel cycle costs. Nash 
Testimony, pp. 10·16,27.' . 

. 69. The stipulated fuel cycle costs assume that spent fuel would not be 
reprocessed, but that a "throwaway" cycle would be used. The effect of this 
assumption is to increase the levelized fuel costs by 0.8 to 1.7 mills/kwh. Jaye 
1-14 Testimony, p. 18; Nash Testimony, p. 31; Tr. 3057. Assumption of a 
"throwaway" cycle is a conservative approach since reprocessing capability may 
be in operation during WCGS' lifetime. Nash Testimony, p. 31; see also discus
sion of Contention 1·7, supra. 

70. Another conservatism in the stipulated fuel cycle costs is an assumed 
escalation rate of 6-7% over the lifetime of the plant. Tr. 3104. Using a model 
developed by the St. Louis Federal Reserve Bank projecting general escalation 
by projecting the GNP Deflator, Applicants' witness established three escalation 
cases: a 6% rate considered to be the maximum sustainable value; a return by 
1980 to the average post-World War II value of 2%; and 3.5% rate considered to 
be reasonable considering recent actions of raw materials and energy suppliers. 
For the period 1975-2000, these cases would yield average annual increases of 
2.6% (low), 3.9% (medium), and 6.0% (high). Jaye 1-14 Testimony, pp. 12-13. If 
the stipulated costs had been based on the medium case;the stipulated fuel cycle 
costs would be reduced by 3 mills/kwh. Tr. 3055-3056. 

71. A third conservatism is the assumed uranium prices.·The stipulated fuel 
costs were based on uranium prices similar to the high cost case ofwitriess Jaye 
of about $46 per pound in 1980. Tr. 3056,4494. Had a nominal uranium cost 
(Jaye 1-14 Testimony, pp. 7-8) been used instead of the high cost, the stipulated 
costswoUId have be'en fUrther reduced by one mill/kwh. Tr. 3056. The three 
.examples of conservatism described above elevate the stipulated fuel cycle costs 
by 4.8 to 5.7 mills/kwh. . '. 

72. The Stoller fuel cycle cost model projects the costs of all goods and 
services used in the nuclear fuel cycle, using varying assumptions on escalation 
rate, U3 Os prices, enrichment, fabrication and reprocessing. The model is based 

46Table "Comparison of Energy Costs Nuclear and Coal," following Tr; 3051 
(hereinafter "Comparison Table"). The Staff did not join in the stipulation. 

41Testimony of Seymour Jaye on Contentions 1-14(c), (d), (e), (0. 0>. following Tr. 
3159 (hereinafter "Jaye 1-14 Testimony"). . 
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on a cost plus rate of return analysis for each step in the fuel cycle and at each 
step considers a nominal cost case (pricing for a service averaged over all facilities 
providing'such a service) and,a high cost case (pricing appropriate to the highest 
cost facility providing the service). The model also considers prices established 
by Applicants' contractual arrangements, including the long term Hxed com· 
mitments enrichment contract with ERDA for the, WCGS'. lifetime separative 
work requirements, a Westinghouse uranium and plutonium recycle fabrication 
contract suffIcient for 20 years' operation" and the Westinghouse uranium 
supply contract now in litigation which would provide uranium for' twenty 
years, with Hrm prices for the Hrs~ seven years. Jaye 1·14 Testimony, pp. 3-4. 
Based upon this analysis, the Stoller model projects on a 30-year levelized basis a 
nominal cost, case without Westinghouse uranium of, 6.4 mills/kwh;, and a 
nominal cost case with high Cost, uranium of 7.4 mills/kwh. Other. projections 
range as high'as 9.0 mills/kwh for the high cost case with nominal escalation and 
without Westinghouse uranium. Jaye 1-14 Testimony, pp. 14-16, Table 6.48, This 
range compares to the '30-year levelized cost of 6.5 ,millS/kwh based upon the 
fuel,costs set forth in the Environmental Report. ld., p. 5. ' , 
!. ,,73. The Staffs analysis of fuel cycle costs was based on ERDA and updated 
AEC, estimates and predicted· a 30-year levelized fuel cycle cost of 12.9 

:mills/kwh. Nash 'Testimony , pp. 10,27. The Staffs evaluation is independent of 
prices established in Applicants', contracts for uranium and fabrication. ld. p. 9. 
The Staff projected a ·1982 U3 0 8 price, based on supply costs and rate of return 
consideration, of $31.88 per pound. ld., p.13. Because of market influences and 
the, possible ,course o( uranium reserve development, the Staff increased ,this to 
$40 per pound ,for use in the cost-beneHt calculations.ld. p. 14. The $40 per 
pound Hgure was indicated to be conservatively high in the Staffs opinion. ld. 
pp. 12-14; Tr. 1060-1061; Supplemental Testimony of John ,A. Patterson on 
Contention 14(e) (in part), following Tr. 1051, p_ 8; Tr. 1081. For enrichment 
costs" the Staff assumes enrichment charges equivalent to those which a ,com
mercial producer of separative work would ch!lrge. ,These charges are higher than 
the prices exp~cted by Applican~s under their long-term contract with,ERDA 
which_ includes "fuU cost .recovery." Imposition of the :'~'commercially based" 
pricing used by the Staff would require Co~gressional action. Nash Testimony, 
pp. 14-15; Jaye 1-14 Testimony, p. 4; Tr. 3163-3164. The Staffs estimates are 
based on a 65% capacity, factor, ,Nash Testimony, p. 27, a level which the Staff 
believes to be conservative, ld.: p .. 25 .. Th,e Staffs estimate is based on 1m escala
,tion rate of 8%:to 1982 and 5% from 1982, to 2012 (equivalent to.an average 

41 The Stoller model was based on an 80% capacity factor. Only 25% of the fuel cost is 
sensitive to capacity factor. Should ,capacity factor change, this 25% would increase in_ 
inverse proportion to the change in capacity factor. Tr. 3162. For example, if the capacity 
factor were 60% instead of 80%, a fuel cycle cost of 9.0 mills/kwh would increase to about 
9.75 mills/kwh. ' I, 
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, rate of 5.5%) which was characterized as being conservatively high. Nash Testi
mony, p. 27; Tr. 1060-1061. The Staff used a discount rate of 8.5%, while both 

, Applicants and Intervenors used 10%. Tr. 2383, 3071,3105. 
74. The Licensing Board has examined the range of projected nuclear fuel 

costs included in the record and concludes there is substantial utility in using 
,those stipulated by Applicants and Intervenors as the appropriate ones for this 
:proceeding. In'so doing, the Board recognizes that there are significant conserva
,tisms included in, the stipulated costs particUlarly as concerns escalation, 
enrichment, fabrication and reprocessing costs. Thus, it appears quite likely that 

,the range of costs projected by the Stoller model, on a 30-year levelized basis, of 
L6.4 to 9.0 mills (appropriately adjusted for capacity factor) will be those 
'actually achieved during the lifetime of WCGS. Jaye 1·14 Testimony, pp.14-16, 
'Table 6. However; as indicated, the stipulated values proved extremely useful in 
,the proceeding and will be used for purposes of our evaluation. The Stafrs 
values'serve as a further conservative check on their use. In addition, since the 
stipulated fuel cycle costs assumed that spent fuel would not be reprocessed, the 
Board ,fmds that it is not necessary to address further parts (f) and 0) of this 
contention. 

H. Contention I-14(d) " ' 
, I ; ~. • , 

,'~ The Applicants' analysis of costs of the plant is inadequate and severely 
': ,underestimates the entire costs of the facilities in the following manner: 
'"d!,', (d) Overevaluating the average' availability factor of the reactor in 
!: " operation. For the first eight months of 1974, average availability factor for 
)' "I' nuclear reactors was only 68:1% where "availability" is defined as the time 

" the generator was in operation divided by the total time during the period . 
.. i This is a slippage from the 1972 figure of73% and the 1973 figure of70%. 

,The ,"capacity factor" of nuclear plants (which includes consideration of 
" ,operating 'capacity as well as time on line) was only 56.6% through August 

'1974 compared to 58% in 1973. Thus, there is no basis for the assumed 80% 
, factor applied in,the cost-benefit analysis. . 

" ,75. !Applicants' Environmental Report calculated the direct benefits of 
,WCGS using an estimated capacity factor49 of 70% for the fust nine months, 
:gradually increasing to 80% after six years. ER; §8.l.l. The Staff used a range of 
capacity factors from 50%,to 80%. FES, Table, 9.2. Applicants' cost comparison 
between nuclear and coal assumed a range of capacity factors ,frpm 58% to 

,49 Capacity factor is defined as the amount of net electricity output produced by a unit 
in a given period (here, a year) divided by the maximum net output the unit would have 
produced if operating continuously at maximum capacity. Nash Testimony, p. 23; Tr. 2155. 
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75%.50 The energy cost stipulation between Applicants and Intervenors also 
uses a capacity factor range (55%, 65% and 75%). Comparison Table. 

76. All parties agreed that simply averaging past capacity factor data was 
not an adequate method of predicting the lifetime capacity factor ofthe plant • 

. The Applicants' witness pointed out .that most large power plants, both fossil 
and nuclear, exhibited poor availability during their first years of operation and 
that the· wide spread in these factors between plants and from year to year 
within plants indicated need for more detailed analysis, which they carried out. 
Jaye 1·14 Testimony, pp. 19·24, Table 7-8, Figures 1·2. The Stafrs witness 

. agreed with this, further pointing out that· the experience was limited arid 
,encompassed units of older design as well as current units. The Staff considered 
the frequency distribution of capacity factors to be a more useful measure for 
estimation than the average or mean of the historical data and used this method 
for its analysis. Nash Testimony, pp. 23·25, Table 7 .. The Intervenors' witness 
did not make an independent analysis, but pointed out that in order to get a true 
measure of capability factor, each data point must be analyzed to determine the 
exact reasons for its down. time. Viren Testimony,S 1 p. 19. This was done by 
Applicants. Jaye 1·14 Testimony, pp. 22·23, Table 8. 

77. Applicants' analysis showed that for plants with Westinghouse nuclear 
steam supply systems, lifetime availability increases from the 65% to 70% range 
in the first year of operation to about 77% after about eight years. Lifetime 
capacity factor increases from the 53% to 60% range,in year one to about 72% 
for the entire eight·year period. Jaye 1·14 Testimony, p. 22,Figure. '1. In 
examining the causes for losses iri availability and capacity factor for Westing. 
house plants, a major contributor ·was problems with the turbine generator 
systems. None of the plants comprising the composite plant used a. General 
Electric turbine generator, the type to be used in WCGS. Because the historical 
performance of General Electric nuclear plant turbine generators has been very 

.good, the lifetime average capacity factors can be adjusted to 65·70% in year one 
increasing to approximately 79% after eight years. ld., pp. 22·23, Table 8, Fig. 
2. The Applicant expects that further experience with the many units similar to 
this one will result in at least modest improvements in performance. ld., p.24. 

78. The Stafrs analysis showed that for both 1974 and 1975, the most 
frequent value of the capacity factor was' in the 75·100 percent range/From 
1973 through September of 1975, half of the plants had cumulative capacity 
factors above 60%. Nash Testimony, Table 7. The Staff concluded that it is 
reasonable to assume that, as experience is gained, manY'plants will operate at 
capacity f~ctors in excess of75 percent. For purposes of conservatism, the Staff 

• ° Testimony of James R. Lucas on Contention H8, following Tr. 2328, p. 9. 
• I Testimony before the Nuclear Regulatory Commission (Re: Wolf Creek Generating 

Station Unit No. 1) by Michael A. Viren, Ph.D., following Tr. 1438 (hereinafter "Viren 
Testimony''). 
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estimated benefits of the facility at a 65 percent'capacity factor as a base case. 
Id., p. 25. .. ~ 

79. The Board fmds that an appropriate range of capacity factors for WCGS 
has been analyzed. Although somewhat better performance may eventually be 
realized, the Board finds that a reasonable and conservative range of values to 
use for this evaluation is 65 to 75%. 

I. Contention I·14(g) 

The Applicants' analysis of costs of the plant is inadequate and severely 
underestimates the entire costs of the facilities in the following manner: 

(g) Failure -to consider the likelihood of contingency costs for increased 
, safety requirements, which cause changes in design and operation, and 

associated maintenance. ' , 

'80. WCGS has been designed to meet all 'established' regulatory' niqclre: 
ments. Schwoerer Testimony,52 p. 1. Neither Applicants nor the Staff could 
identify any future increased safety requirements which would significantly 
increase the 'cost of WCGS. Ibid.; Nash Testimony, p. 25. Intervenors"witness 
believed that an additional contingency of $62.6 million should be considered. 
Comparison Table. Although some unspecified part of this amount was intended 
by Intervenors' witness to represent future back-fitting requirements, the only 
support for including this portion was a generalized impression' that NRC 
requirements have been constantly changing~ Tr. 3116. 

8!. Only one issue has been identified by Applicants, the Staff or the 
Advisory Committee on Reactor Safeguards which would require adding equip. 
ment of more than negligible cost. That' issue, anticipated transient without 
scram, is currently under Staff review. Should the Staff accept Applicants' 
analysis, no design changes would be needed. If'additional design features are 
needed, the added cost would be less than 0.1 % of the overall plant cost. 
Schwoerer Testimony, pp. 1·2; Tr. 2497,2501·2502,2515. ' 

82. It is, of course, possible that additional regulatory requirements could 
be imposed prior to plant operation. Applicants' witness did not consider this 
likely in view of the substantial conservatism in the WCGS design, provisions 
included to satisfy' currently unresolved issues, and the stabilization of'regula. 
tory requirements. Schwoerer Testimony~ p. 1; Tr. 2515. This stabilization is 
evidenced by the many regul:ttory guides which have been issued in' the past 
several years as well as the requirement that more detailed design information be 
provided at the construction permit stage. Tr. 2512-2513, 2515. 

83. The Licensing Board fmds that the plant cost estimates have adequately 

5 2 Testimony of Frank Schwoerer on Contention J-14(g), following Tr. 2496 (hereinafter 
"Schwoerer Testimony"). 
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accounted for the possibility of future forseeable cost increases due to increased 
safety requirements. 

J. Contention 1-14(h) 

The Applicants' analysis of costs of the plant is inadequate and severely 
underestimates the entire costs of the facilities in the following manner: 

(h) Underestimation of anticipated decommissioning cost. 

84. As of the present time, decommissioning has been performed on 
commercial nuclear plants as well as on test reactors, research- reactors and other 
nuclear facilities. Although these reactors are considerably smaller than WCGS, 
the technology used and the experience gained in these decommissionings and 
the component tasks' to be completed can be applied ,to the projected 
decommissionings of the WCGS. Weinstein Testimony~ 53 pp. 1-4; Scaletti 
Testimony,54 p. 1. Applicants' witness, who had directly participated in 
decommissionings of the BONUS and Elk River facilities, presented detailed cost 
estimates for the three, types of decommissioning: Class A (in·place contain· 
ment), Class B (in-place isolation), and Class C (complete dismantling and site 
restoration)~ See, generally Weinstein Testimony. 

85. Class, ~ decommissioning involves putting the reactor in a state of 
protective storage, and maintaining full plant security. Scaletti Testimony, p. 2; 
Weinstein Testimony, p. 1. Five tasks would be involved: licensing, removal of 
spent fuel, system flushing, shipment of radloactive wastes, and facility closeout. 
Based on detailed cost information from actual decommissionings, Applicants 
estimated that _ the capital cost would be about $3 million (including 20% 
contingency) and operating costs (mmlitoring and security) about $80,000 per 
year. Weinstein Testimony, pp. 42-44,47. 

_ 86. Class B decommissioning would involve the decontamination of piping 
systems, encasing highly radioactive components in a concrete isolation 
structure, and sealing off structures in the nuclear portion of the plant. Spent 
fuel, demineralizer resins, filters, loose tools, etc., would be shipped offsite. The 
BONUS, Piqua and Hallam facilities have been decommissioned in this manner. 
Using, cost data from BONUS and other -, decommissionings, the Applicants 
estimated that ~he capital cost would be about $8 million (including 20% 
contingency) and the annual operating costs about $30,000. Weinstein 
Testimony, pp. 1, 33-41, 46-47; Scaletti Testimony, p. 2. ' 

8? For Class C decommissioning, the, plant wouldbe dismantled to below 

S3Testimony of Albert A. Weinstein on Contention 1-14(h). following Tr. 2701 
(hereinafter "Weinstein Testimony"). 

54 Supplemental Testimony of Dino C. 'Scaletti on Contention 1-14(h). following Tr. 
2712 (hereinafter "Scaletti Testimony''), 
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grade, all radioactive components shipped to an approved burial site, nonradio· 
active components removed for salvage or land flll, and the site restored using 
clean flll material. Weinstein Testimony, pp. 1-3; Scaletti Testimony, p. 2. Cost 
data were derived by the Applicant from the Class C decommissioning of the Elk 
River facility and, where Elk River data -were not available, from the BONUS 
decommissioning. Weinstein Testimony, pp. 3-4. Separate cost analyses were 
performed for site and facility preparation, removal of spent fuel, decontamina· 
tion and removal of pipes and equipment, removal of reactor vessel, vessel 
internals and biological shield, shipment and burial of radioactive wastes, and 
demolition. Allowing a 20% contingency, the total cost was estimated to be 
about $48 million. Weinstein Testimony, pp. 5·32. The Staff, without having 
performed a detailed engineering analysis, placed a very conservative upper limit 
of $83.4 million on the cost for complete site restoration. Scaletti Testimony, p. 
4;Tr.2714. 

88. In response to the licenSing Board's inquiry, testimony was also 
presented on the costs of decommissioning the cooling lake after WCGS ceases 
operation. The lake could continue in use as a cooling lake for futUre generating 
stations (whether or not nuclear fueled) at no cost attributable to WCGS. The 
lake would be an asset of considerable value in view of the more limited futUre 
availability of plant sites and its use would pose no health or safety questions. 
Alternatively, the lake could be used for recreation; no decontamination would 
be required in view of the extremely low radio nuclide levels. The cost of such 
use would be less than $25,000 annually. Finally, the lake could be drained and 
the bed land released for unrestricted use. The worst case treatment to render 
the lake bed material secure from the standpoint of external exposure is 
estimated to cost from $200,000 to $600,000. Supplemental Testimony of 
Albert A. Weinstein on Contention 1·14(h), following Tr. 4348; Tr. 4695. 

89. Intervenors, although presenting no testimony estimating the costs of 
decommissioning, argue' that the costs for Class C decommissioning ($31.7 
million in 1982 dollars) should be used, while Applicants believe that Class A 
decommissioning ($2.4 million) is the appropriate method. See Comparison 
Table. Both parties arrived at the 1982 costs by using the Applicants' estimates 
of 1973 costs, escalating them to 2023 at 7% and discounting these flgures to 
1982 at 10%. Tr. 3105. Applicants and Intervenors agree that if there is to be 
another power plant on the site, Class A decommissioning is appropriate. Tr. 
3085.3086,3106. Intervenors argue, however, that the sedimentation rate in the 
John Redmond Reservoir indicates that there will be inadequate cooling water at 
the site by the end of the life ofWCGS. Tr. 3106.3107,3548·3553. Recognizing 
that a fossil plant would require somewhat less water than a nuclear plant and 
recognizing the shortage of plant sites in Kansas, the Board considers it likely 
that some type of power plant will occupy this site after the proposed facility is· 
decommissioned. Thus, Class A decommissioning is the appropriate cost to be 
considered. . 
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90. The Licensing Board fmds that decommissioning costs have not been 
underestimated and that the appropriate cost to be considered is the cost of 
Class A decommissioning. 

k Contention I.17(b) 

Applicants fail to adequately consider the use of an alternate site for the 
WCGS:-

(b) Which would utilize land already committed to ele~tric power 
generation, specifically, Belvue. 

91. The Belvue site, located about 30 miles west·northwest of Topeka, is 
being developed by Kansas Power and Light Company (hereinafter ("KPL"), the 
principal owner of the site. The site is not within the certificated service areas of 
either KG&E or KCPL. Initial development consists of four 680 MW coal·frred 
units, scheduled to begin commercial operation in 1978, 1980, 1982, and 1984. 
Development of the site for coal units is already in progress with the first unit 
approximately 30% complete and the second unit underway. KG&E will own 
20% of each of these four units. In addition to these units, KPL plans to develop 
the site to its full capability and to maintain at least the same share of ownership 
in any later units as it has in the initial four (64%). Arterburn/Lucas Testi· 
monY,55 pp.l·2; Boston Testimony,56 p.l;Tr.2530,2554,3168.Although 
the Belvue site contains over 12,000 acres, such a large site was needed not only 
to provide coal storage and handling facilities and onsite impoundment of 
bottom and fly·ash, but also to accommodate a storage reservoir to provide 
water to cooling towers' for the planned units. Boston Testimony, p. 1. Future 
capacity additions by KPL will be limited by water supply considerations. 
Arterburn/Lucas Testimony, p. 2, Tr. 2528. 

92. In addition to KPL's intent to develop the full capability of the Belvue 
site for its own purposes and its location outside Applicants' service areas, there 
are other factors which precluded its consideration as an alternative to the Wolf 
Creek site. From a power supply standpoint, Belvue's more remote location 
from KG&E's loads would necessitate additional provisions for system voltage 
support, i.e., installation of more power factor correction equipment and 
running of higher cost generation more of the time. Arterburn/Lucas Testimony, 
p. 3. Furthermore, additional transmission capacity would have to be 
constructed and interconnection capabilities increased if WCGS were to be 
located at Belvue in order to meet minimum planning criteria of the ~outhwest 

"Testimony of Jesse O. Arterburn and James R. Lucas on Contention I·17(b), 
following Tr. 2526 (hereinafter "Arterburn/Lucas Testimony''). 

S 6 Supplemental Testimony of Charles R. Boston on Contention J.17(b}, foHowing Tr. 
3167 (hereinafter "Boston Testimony"). -
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Power Pool. Id., pp. 3-4; Tr. 2532-2536. Finally, system transmission losses 
could' be increased by more than 20 MW and by more than 100,000 MWh 
annually, losses valued at minimum of $3 million per year. Arterburn/Lucas 
Testimony, p. 4. 

93. Based upon the uncontradicted evidence, the Board finds that the 
Belvue site has been adequately considered and that no significant advantages 
over the Wolf Creek site have been identified. 

L. Contention 1-18 

The Applicants' Environmental Report is inadequate in that an analysis of 
the alternative of a coal·fired plant, using either Wyoming or Kansas coal, to 
the proposed WCGS would show the coal plant as the favorable alternative 
with regard to (l) capital costs, (2) fuel costs, (3) operating and 
maintenance costs, (4) plant reliability, and (5) decommissioning costs. 

94. Testimony was presented on each of the five aspects of the coal versus 
nuclear comparison specified in the contention. In large part, the issues are 
resolved by the comparison between coal and nuclear costs to which Applicants 
and Intervenors stipulated. Comparison Table. 

a. Capital Costs 

95. Intervenors and Applicants stipulated that the base construction cost for 
WCGS is ,$948 million. Comparison Table. This cost; which is equal to $825 per 
kilowatt, . was based on detailed estimates prepared by Bechtel Power Corpora· 
tion (for the standard power block), Sargent & Lundy Engineers (site specific 
portions), Daniel International Corporation (construction planning activities), 
and Applicants (for owners' costs). The $825 per kilowatt is the highest value 
for the seven pressurized water reactors contracted for in 1973 for operation in 
1982 or 1983. Arterburn Testimony,S 7 pp.I-5. 

96. The Staffs estimate of WCGS construction costs was based upon its 
CONCEPT computer codes 7 a rather than on detailed cost studies of the WCGS 
project. The Staffs cost estimate was not intended as a substitute for detailed 
cost studies, but rather as a test of their plausibility. The CONCEPT code's 
estimate for WCGS construction cost is $10.12 million. Nash Testimony, pp. 3-5. 

5 'Testimony of Jesse O. Arterburn on Contention 1-18, Following Tr. 2400 (hereinafter 
"Arterburn Testimony"). 

S1aCONCEPf is a.code designed to identify important elements in the cost structure, 
examine cost trends, and provide reasonable long term projections of costs (Nash Testi· 
mony, p. 3). 
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This value is sufficiently close to Applicants' $948 million cost that the 
licensing Board finds Applicants' analysis acceptable. 

97. The only disagreement between Applicants and Intervenors as to nuclear 
construction costs concerned contingency costs. Applicants' $948 million 
estimate included an allowance for contingencies of $76.5 million, associated 
with the power block, not including contingencies for owners' costs.S 8 Tr.3077. 
Intervenors believe that an additional $62.6 million in contingencies should be 
allowed. Comparison Table. The establishment of a reasonable contingency 
factor, which is an expression of the risk that actual costs will exceed estimated 
costs, is determined primarily by the adequacy of the basis cost estimate, the 
degree of owner involvement and the status of the project. Applicants have 
prepared their cost estimate by selecting experienced architect-engineers, 
contractors and consultants, by extensive use of modeling to determine in 
advance construction sequencing and constructabiIity, and by the extensive 
review by Applicants' personnel as well as the personnel of the other SNUPPS 
utilities and the SNUPPS staff organization. Tr. 3079-3084. NRC Staff review 
has been completed and a considerable part of the design and procurement has 
already been accomplished. For example, Bechtel has purchased or has quota
tions for $170 million of the $210 million of equipment which it is to procure; 
the cost of Bechtel's procurement effort to date is within $2 million of the 
estimate. Daniel International has ordered or received quotations for about $15 
million of a total procurement of $90 million, and is within $500,000 of the 
estimate. Tr. 3084-3085, 3094-3095. These considerations make the $76.5 
million contingency allowance appear reasonable. 

98. Intervenors argue that the additional $62.6 million for contingencies is 
needed for cost overruns and additional backfitting requirements. Tr. 3116. 
Intervenors' witness sought to extrapolate WCGS' construction costs from a 
statistical study of. nuclear plant construction costs based on plants ordered in 
1970 or earlier. Exhibit 13; Exhibit 14; Tr. 3107-3111,3567-3572. In the view 
of the Board, this study is not directly applicable to WCGS, primarily because it 
was an historical study and did not attempt to project its fmdings to 1982 or 
beyond as Intervenors have done. Extrapolation of the data into the future 
would necessarily assume that the present situation is the same as has historically 
existed. Present indications, however, are that the major changes in NRC regula
tory and safety requirements which have occurred in the past decade are not 
likely to continue into the future. That major cost increases occurred in the 
facilities which the study analyzed is not surprising in view of the major changes 
in NRC requirements during the late 1960's and early 1970's. Exhibit 14, Figure 
15. As discuss~d in the findings on Contention I-14(g), only one issue 

58 In addition to allowances for contingencies, allowance of $191 million for escalation 
is also included in the $948 million total construction cost. Arterburn Testimony, p. 4; Tr. 
3124,3805. 
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(anticipated transient without scram) has been identified. The Licensing Boara 
therefore agrees that Applicants"capital cost estimates are adequate~' 

99. As for the capital costs of Ii coal alternative to WCGS, Applicants and 
Intervenors stipulated to a cost of $655.6 million ($575 per kilowatt) for two 
575 MW units at the Wolf Creek site and $287.5 million ($500 per kilowatt) for 
one 575 MW unit at KCPL's latan site.59 Comparison Table. The Staffs 
estimate of the capital cost for a coal replacement for WCGS is $690,000,000 
($600 per kilowatt) as projected by the CONCEPT code. Nash Testimony. pp. 
3-5. Both the stipulated cost and the CONCEPT estimate, which are substantial
ly the same, exclude the cost of sulphur dioxide abatement systems. Id., p. 4; 
McPhee Testimony, p. 2. 

b. Fuel Costs 

100. As discussed in the fmdings on Contention 1-14(c), (e), (f), and 0), the 
LicenSing Board fmds that the stipulated nuclear fuel costs of 10.5 mills/kwh 
(75% capacity factor) and 10.7 mills/kwh (65% capacity factor) are reasonable 
for purposes of this evaluation. 

101. With regard to fuel costs for a coal-fired' plant, Applicants and 
Intervenors stipulated that an appropriate 1982 unit price would be $1.60 per 
million BTU for a Wolf Creek coal plant and $1.30 per million BTU for a single 
KCPL unit at latan. On a levelized basis, the stipulated coal cost is 29 mills/kwh 
for units at Wolf Creek and 23.6 millS/kwh for the single KCPL unit at Iatan.6o 

Comparison Table. These costs are based upon low sulphur western coal since 
sufficient Kansas coal is not available for the additional units. McPhee 
Testimony, pp. 5-6; Tr. 2129-2130, 2186-2187, 2189-2193. The costs were 
determiried from coal contracts recently negotiated or under negotiation' and 
from direct contact with coal companies and railroads. 

102. The Staff estimated the fuel cost for a coal-fired plant based upon data 
reported to the Federal Power Commission, discussions with railroads on freight 
rate projections, and an updating of a coal price and availability study. Based on 
its evaluation, the Staff projected a 1982 price of $1.55 to $1.71 per million 
BTU. In its comparison of coal versus nuclear facilities, the Staff used the lower 
figure, which equates on a 30-year levelized basis to a cost of 27.4 mills/kwh. 
Nash Testimony, pp. 16-23, 27. The Staffs use of the lower coal figure and 

S9KCPL investigated adding a single additional 575 MW coal ullit at its Iatan site. Since 
Iatan site development costs have already been budgeted in the Iatan Unit 1 program, the 
lower cost reflects the absence of the need to develop site facilitie's for an additional unit. 
Testimony of Donald T. McPhee on Contention 1-18, following Tr. 2125 (hereinafter 
"McPhee Testimony"). 

• ° The costs for coal at latan are lower than those at Wolf Creek as a result of lower 
transportation costs. McPhee Testimony, p. 7 and Exhibit D thereto; Tr. 3140. 

345 



conservatively high nuclear cost estimates indicates that in the comparison of 
nuclear versus coal, the cost advantage shown for ,nuclear is likely smaller than 
that which will actually be realized. Id., p. 28. 

c. Operating and Maintenance Costs 

103. Applicants and Intervenors Stipulated that levelized operating and 
maintenance,costs of WCGS would be 3.6,3.0, and 2.6 mills/kwh at capacity 
factors of 55%, 65%, and 75%, respectively. For the ,coal alternatives, the 
equivalent costs are 7.3, 6.2, and 5.4 mills/kwh. Based on 1972 data, the Staff 
projected a cost of 2.2 mills/kwh for both coal and nuclear plants and assumed 
that it was invariant with respect to capacity factor. Nash Testimony, pp. 6-9. 

d. Plant Reliability 

'104. As shown in the findings on Contention 1-14(d), the appropriate range 
of capacity factors to be used in evaluating the cost of nuclear capacity over its 
lifetime is 65% to 75%. 

105. Testimony was received indicating that large, coal-fired units had an 
average capacity factor of 58% for the period 1965-1974. Tr. 2431·2433. 
Testimony further showed that on KG&E's system a coal unit could not operate 
in excess of 60% in ,the period 1982·1987 without increasing overall system fuel 
cost by unloading other coal units which operate at a lower cost. Lucas 1·18 
Testimony,61 pp. 9·10; Tr. 2361·2364. Despite this showing of the possibility of 
low,er capacity factors for coal-frred units, the Licensing Board fmds it ap
propriate for purposes of this comparison to evaluate both coal and nuclear at an 
assumed capacity factor of 65%. This is the central figure in the stipulation 
between Applicants and Intervenors (Comparison Table) and the level used by 
,Staff in its evaluation. Nash Testimony, p. 27. 

e. Decommissioning Costs 

" 106. A detailed deSCription of the costs of decommissioning is set forth in 
the fmdings of Contention I·14(h). Applicants and Intervenors stipulated that 
the cost of decommissioning WCGS at the end of its useful life would range from 
$2.4 million for a Class A decommissioning (in-place containment) which Ap
plicants believe appropriate, to $31.7 million for Class C decommissioning 
(complete dismantling and site restoration) which Intervenors believe ap
propriate. Comparison Table. On a levelized basis, this represents essentially 0 

6lTestimony of James R. Lucas on Contention 1-18, following Tr. 2328 (hereinafter 
"Lucas 1-18 Testimony"). 
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mills/kwh for the former and 0.4,0.5, or 0.6 mills/kwh at capacity factors of 
75%, 65%, and 55%, respectively, for the latter. ld. The Staff assumes in its 
analysis the cost of a Class C decommissioning and estimates that cost to be 
$31.2 million in 1982 with a levelized cost of 0.44 mills/kwh. Nash Testimony, 
pp.23,29. 

107. Both the Staffs cost estimates and the Applicants'/Intervenors' 
stipulated costs assume no cost for decommissioning the alternative coal plant. 
Comparison Table; Nash Testimony, p. 23. Notwithstanding this assumption, 
decommissioning a coal plant will entail costs, largely due to the need to dispose 
of the ash and slurry. Assuming a generating plant utilizing low sulphur 
Wyoming coal even with no slurry disposition cost, decommissioning would be 
about $10 million. Tr. 2742-2743. 

f. NucIear-Coal Comparison 

108. A consideration of all of the factors discussed above including the 
conservatisms used in arriving at the estimates leads to the conclusion that a 
nuclear-fueled plant at Wolf Creek is the most economical alternative. This is 
demonstrated by the total energy costs (levelized over 30 years) stipulated by 
Applicants and Intervenors as set forth in the Comparison Table. These values 
show that at all capacity factors a nuclear plant at Wolf Creek has a lower total 
energy cost than an equivalent sized coal plant at Wolf Creek and has a lower 
total energy cost than the single KCPL unit at latan for all capacity factor 
combinations except the 55% capacity WCGS compared to the 75% capacity 

- latan unit.62 Based upon-the Board's acceptance ofa 65% capacity factor range 
to evaluate coal vs nuclear plants, paragraph 105 supra, the comparison favors 
WCGS. . 

109. Both KG&E and KCPL presented detailed studies comparing the 
economics of co~ versus nuclear units. The KG&E study included a number of 
cases involving a range of values for the significant variables. In each case, the 
nuclear plant was the preferred choice and could save customers from $1 to $3 
billion compared to the coal alternative over the 30-year plant life. Lucas 1-18 
Testimony; Exhibit 9, "KG&E Cost and Savings Comparison With Sensitivity 
Analysis: 1982 Nuclear Unit vs. 1982 Coal Unit." A similar study by KCPL 
showed that the nuclear unit was more economical, and, even when compared to 
the single latan unit, produced less expensive energy at nuclear capacity factors 
as low as just above 50%. McPhee Testimony, p. 7; Lucas 1-18 Testimony, p. 11; 
1.:r. 2154-2156, 2174. In addition KCPL's witness emphasized that diversifying 

d 2 As discussed above, the only differences between Applicants' and Intervenors' 
stipulated costs for WCGS are Intervenors' inclusion of the higher decommissioning cost and 
the additional contingency cost. Even if Intervenors' WCGS costs are used, WCGS is still the 
economically preferred choice. 
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its generating capacity with a nuclear·fueled plant would be beneficial. McPhee 
Testimony,pp. 7·8;Tr. 2128, 2131·2134, 2157·2159, 2178·2183. 

110. The Staff performed an independent cost·benefit balance of the 
relative economics of coal and nuclear fueled capacity. Based on its assessment 
of the factors discussed in subsections a. - e. above, the' Staff calculated a 
30·year levelized total cost of 31.6 millsfkwh for the nuclear plant and 41.1 
mills/kwh for the coal alternative. The Staffs study also included sensitivity 
analyses for capacity factor, uranium prices and the "throwaway" cycle. In each 
of these cases, the nuclear plant maintained a significant economic advantage.6 

3 

Nash Testimony, pp. 25, 27·31. 
111. Intervenors concede that in 1982, WCGS is the preferred alternative. 

Comparison Table. However, they contend that this stipuiation must be viewed 
in light of when the power plant is actually needed-1990 according to their 
calculations-at which time they assert a coal plant would be economically 
preferable to WCGS. (The basis of MACEA's proposed findings showing this 
economic superiority in 1990, while not specifically referenced, appears to be 
Revised Table I, Viren Testimony, following Tr. 3051.) Since the Board 
concluded that WCGS is needed in 1982 (See paragraph 140) and that it is 
clearly preferred at that time, we need not consider MACEA's hypothesis 
further. 

112. Based upon the comparative total energy costs, contingency costs, fuel 
costs (nuclear or coal), operation and maintenance costs, plant reliability, and 
decommissioning, the Licensing Board finds that WCGS is the economically 
preferred alternative over coal units at Wolf Creek or a single KCPL unit at latan. 
This view is reinforced by the separate studies made by KG&E, KCPL and the ' 
Staff showing the economic advantages of ~uclear over coal. 

M. Contention 1-19 

The Applicants' projections of demand, and thus the assessment of the need 
for the proposed WCGS, are inadequat~ and overstated because they fail to 
take into account price elasticity of demand for electricity. The real price of 
electricity per kilowatt hour will increase, and will result in a decrease in 
demand from that predicted by the Applicants. 

113. In the'context of addressing Contention 1-19, which deals with the 
impact of increases in the real price of electricity on Applicants' demand projec
tions, the Licensing Board has examined the methodology used by Applicants to 
forecast demand and sales as well as other techniques which were put forward as 

63 For example, the Staff concluded that 1982 uranium prices would have to reach the 
improbably high level of S107 per pound before'the nuclear cost advantage is jeopardized. 
Nash Testimony, pp. 29·30. 
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alternative forecasting methods. We outline below each of the projections and 
discuss the comments on them by the parties. 

a. Kansas Gas & Electric Projections 

114. KC&E separately forecasts energy sales and system peak demands. 
Lucas 1·19 Testimony,64 pp. 3·7. KG&E's energy forecast is prepared separately 
for residential, commercial, indistrial, street and highway lighting and sales for 
resales. The industrial forecast is based upon interviews with customers 
representing more than 65% of industrial energy sales. In the course of these 
interviews, conducted more than once each year, KG&E seeks to determine each 
customer's power needs for each of the succeeding ten years. Projections for 
other industrial customers are based on historic patterns, adjusted as a result of 
projections for similar larger customers. Adjustments are also made for substitu· 
tion due to curtailments of natural gas and new plant location activities. Woolery 
Testimony,65 pp. 4-5, 10; Tr. 1929·1930, 1948·1950. Gas curtailments are 
expected for all larger industrial customers, as well as some smaller industrial and 
commercial customers. This eventuality is causing these customers to seek 
alternate energy sources or to convert from natural gas to other forms of energy. 
Woolery Testimony, pp. 4·5,11.14; Exhibit 8; Tr. 1942·1948. 

115. The commercial sales forecast is based on a consideration of increasing 
urbanization, growth in the number of customers and population, projected 
increases in per capita income, the substitution of electricity for natural gas and 
propane, and increases in the prices of electricity and other fuels. Increasing 
personal income was judged to cause increasing demand for commercial 
facilities, competitive fuel prices were estimated to increase faster than 
electricity costs, and the lack of competitive fuels WaS considered to result in 
substitution of electricity. Woolery Testimony, pp. 5-6, 9. 

116. Residential energy sales were forecast on the basis of increase in 
households, population, income and appliance saturation, improvements in 
thermal conditioning, price and availability of competitive fuels, price of 
electricity, and substitution of electricity for gas, fuel oil and propane. A 
significant increase in residential electric heating is projected consistent with the 
very high levels of new housing units (greater than 90%) which are all electric. 
An adjustment was made to recognize the installation of solar heating in new 
residential construction and a decrease in consumption of total electric 
customers reflecting increased appliance efficiencies, small households and better 
thermal conditioning. For the forecast period, it is KG&E's judgment that prices 

64 Testimony of James R. Lucas on Contention 1-19. following Tr. 1773 (hereinafter 
"Lucas 1-19 Testimony"). 

65 Testimony of W.K. Woolery on Contentions 1-19, 1-20. 1-21 (a) and 1-21 (e) through 
(0. following Tr. 1765 (hereinafter ''Woolery Testimony"). 
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of competitive fuels will rise faster than the cost of electric power, that 
competitive fuels will become scarce, that household income will increase but 
not as rapidly as energy costs and that households and population will increase. 
Woolery Testimony, pp. 6-9. 

117. Street and highway lighting sales were forecast based on urbanization, 
population and household trends; these sales are not expected to increase as 
rapidly as in the past due to increased lighting efficiencies. Woolery Testimony, 
p. 7. Sales for resale include sales to rural electric cooperatives and municipally 
owned distribution systems, and interconnections with municipally owned 
generating utilities. The sales forecast for this group is based on the similarity of 
its growth rate to KG&E's, adjusted to reflect the likelihood that the generating 
municipalities will increase their purchases from KG&E as gas and oil supplies 
for their owned generating capacity become more expensive or unavailable. 
Woolery Testimony, pp. 7-10. 

118. KG&E's forecast of its system peak demand had traditionally been 
made by fitting mathematical curves to historical data and adjusting the results 
for economic conditions, air conditioning saturation and weather effects. With 
two exceptions, the forecasted values for 1958·1975 (prepared five years in 
advance) actually occurred within one year of the forecast dates.66 Lucas 1-19 
Testimony, pp. 8·9, Fig. 1. KG&E has recently altered its procedures to improve 
the accuracy. The present forecasting technique breaks down peak demand into 
its large industrial component (based on individual customer load information), 
the residential, commercial and small industrial nonweather·scnsitive component 
(based on loads on an April weekday with no heating or cooling effects minus 
large industrial loads), and the weather-sensitive component (the actual peak 
minus the previous two categories). Lucas 1·19 Testimony, pp. 12-15; Tr. 
1981·1992,2216-2219. The industrial and nonweather·sensitive components are 
forecast in essentially the same manner as before. Lucas 1·19 Testimony, pp. 
16.18;Tr. 2004·2005, 2216-2218. To adjust for the difference between a hot and 
cool summer, a bracket of 5% (based on past experience) is used. To reflect 
future uncertainties, the upper end of the weather band is used for planning; use 
of the lower end would have the effect of delaying the need for WCGS capacity 
about one year. Lucas 1-19 Testimony, pp. IS, 18·19; Tr. 1985-1986, 
1997·1999. 

119. KG&E forecasts a 1982 peak hour demand of 2130 MW. Taking into 
. account firm. purchases and the required reserve margin of 15%,67 KG&E 

66 The exceptions were due to a slowdown in air conditioning growth (1960·1961) and 
the Wichita area's severe economic recession of 1970·1971 which resulted in the loss of one 
year's growth. LuCas ]-19 Testimony, pp. 8-9. 

67The Southwest Power Pool and the Missouri-Kansas Power Pool, to both of which 
KG&E belongs, require member utilities to maintain a reserve capacity of 15%. Tr. 
2232·2233,2271·2274, 2276-2277. This level is one of the lowest in the nation. Tr. 2620. 
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would have a total system capacity responsibility of 2366 MW. If WCGS were 
not to be available in 1982 as scheduled, KG&E would have a deficiency of 79 
MW from its total system capacity responsibility. Without KG&E's share of the _ 
capacity of Jeffrey No.3 (a coal unit also scheduled to come on line in 1982), 
KG&E's deficiency would be 215 MW. KG&E Load and Capability Data Actual 
(1975) and Projected (1976.1990), following Tr. 2205; Tr. 2280. With both 
WCGS and Jeffrey No.3, KG&E would have a capacity balance of 496 MW in 
1982. In addition, KG&E has offered to sell 100 MW ofWCGScapacity to other 
participants, not included in KG&E's load forecast. Tr. 2280·2281, 2440, 
2459·2460. 

120. The capacity balances do not, however, tell the whole story. At th'e 
present time, 1034 MW of KG&E's 1564 MW capacity is gas fired. Tr. 
2293·2294. Gas is being phased out as an available fuel source for KG&E's 
power plants. Tr. 2574, 2625, 2627·2628. In 1975, KG&E experienced 100% 
curtailment during most of the winter. Woolery Testimony, p. 11. By 1980 or 
1981, it is anticipated that no gas will be available to KG&E. Tr. 2575. To 
replace gas, KG&E is burning increasing quantitites of oil.68 Operating these 
units with oil would cause a derating of 85 MW, a loss which could be reduced to 
about 50 MW by costly and time-consuming modifications. Tr. 2574-2578. In 
addition, the converted gas·rued capacity has proven less reliable when fueled by 
oil. Tr. 2581-2583, 2646·2647. The fuel costs for oil are much greater than 
WCGS fuel costs and much greater than current gas costs. ER, Table 9.2-1; 
Testimony of David N. Raffel on Contentions I·21(b) and I·22(b) through (i), 
following Tr. 3751, p. 61. Thus, it would be uneconomic to operate the gas·fired 
plants as base load capacity after they are converted to oil. Apart from cost, 
there are serious questions as to the availability of oil for KG&E's currently 
gas.fired capacity. See FES, §9.l.2.l; Tr. §9.2.l.l.4. 

121. Additional portions of KG&E's present accredited capacity cannot be 
considered reasonably reliable for extended peak operation because of age, 

. environmental limitations and other reasons. These portions, totalling 318 MW, 
represent accredited capacity that cannot be prudently relied upon for extended 
peak operations, thus indicating a need for higher reserves than the 15% KG&E 
has customarily tried to maintain. Tr. 2582·2590, 2594·2595. In addition, firm 
purchases of 100 MW through a diversity interchange with TVA which have 
already been reduced at TV A's request to 73 MW for 1980, could be further 
reduced. Tr. 2281·2282. Finally, units such as the 95 MW unit at the Ripley 
plant which is already 35 years old will be even older and less reliable by 1982. 
ER 2598. 

68KG&E's oil consumption increased from 50,000 barrels in 1973 to 1.6 million barrels 
in 1975. Tr. 2580. 
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h. Kansas City Power and Light Company Projections 

122. KCPL load forecasts are based on forecasts of its future peak demands, 
its projected load factor, and its future energy sales. The demand projections for 
the period 1975-1983 were derived from a methodology which KCPL has 
developed over many years. Forecasts based on this methodology have proven to 
be highly accurate over a long period of time (the maximum overprediction was 
3.9% over the actual peak) and have tended to underpredict, rather than over
predict, demand. Rasmussen Testirnony,69 p. 3, Schedules 3a and 3b. KCPL 
analyzes its peak demand by analyzing its two components, the base summer 
demand (nontemperature sensitive) and the estimated temperature-sensitive 
load.ld., p. 3. Data for the fifteen years since KCPL became a summer-peaking 
system were examined in this analysis to determine actual winter peak demands. 
The non temperature related base load was arrived at by taking 86% of the 
arithmetic average of two preceding winter peaks. This relationship was 
empirically determined over 17 years of analysis to be the demand which exists 
on days when the maximum temperature is in the range of 64° to nOF. ld.; Tr. 
3229-3231,3245, 4082-4083. Growth in the winter peak demand was forecast 
after examining the historic growth rates of 5.3% during 1958-1973 and 4.9% 
during 1966-1973. Based on KCPL's judgment that electric heat and other 
electric installations will increase due to unavailability of natural gas70 and its 
knowledge of particular customer requirements, KCPL projects that the growth 
rate will gradually return to the 5.3% level. Rasmussen Testimony, pp. 3-4; Tr. 
3231-3232, 4093-4094. Projected growth in cooling load was based upon five
year bands of historic cooling load growth modified by knowledge of what is 
happening in the service area and corrected for temperature. Rasmussen 
Testimony, p. 4, Schedule 1; Tr. 3249-3250, 40864087, 40904091. The 
cooling load growth is forecast on the basis of 100 degree weather, with the 
recognition that each additional degree above 90°F increases demand by 22 to 
32 MW. Tr. 4084-4086, 4091. 

123. KCPL's load factor during the period 1963 to 1973 ranged between 
46.9% and 50.4%, and averaged 48.8%. In 1974, due to the massive national 
attempt at conservation, the load factor dropped to 45.2%; however, by 1975 it 
had increased to 47.1%, due in part to 11.1% increase in residential sales and 
7.3% increase in commercial sales. Rasmussen Testimony, Schedule 6; Tr. 
40994102. KCPL projects a gradual increase in load factor from 47.1 % to 
50.0% by 1987, based on judgments as to the specific requirements of KCPL's 

6
9 Testimony of Louis Rasmussen on Contention 1-19, following Tr. 3228 (hereinafter 

"Rasmussen Testimony''). 
7°ln perhaps the highest growth area in KCPL's service territory, the gas company has 

had essentially no gas available for the past two years. Tr. 3232. 
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customers and their relationship to the national economy and economic trends. 
Tr. 3234-3235, 3266-3267, 4102-4104, 4106. This predicted improvement in 
load factor is borne out by the 18% increase in industrial sales in the first quarter 
of 1976. Tr. 4102. KCPL's energy forecast is based upon the projected demand 
forecast and the anticipated load factor. Using this methodology KCPL's long
term system energy input projections have tended to underpredict the actual 
system energy input. Rasmussen Testimony, Sched~le 5. 

124. KCPL forecasts a peak demand in 1982 of 2760 MW./d., Schedule 6. 
With the 15% reserve required by KCPL's membership in the Southwest Power 
Pool and the Missouri-Kansas Power POOI,71 KCPL has a total system capacity 
responsibility of 3174 MW. If WCGS were not available in 1982 as scheduled, 
KCPL would have a deficiency of 149 MW from its total system capacity 
responsibility. With WCGS, KCPL would have a capacity balance of 426 MW in 
1982. Exhibit 31 (revised ER Table 1.1-8b). 

125. This capacity balance must, however, be considered in light of the 
prudently available capacity, not merely the accredited capacity level. At present, 
only 1826 MW of KCPL's 2334 MW accredited capacity (90% of which is coal 
fired) can be considered reliably available for extended peak operation, partially 
for reasons similar to those advanced by KG&E and partially because, unlike 
nuclear units, coal-fired capacity cannot be run for extended peri~ds of time at 
100% capacity because of the wear which burning coal imposes on the equip
ment. Te. 2598-2601, 2613. 

c. Emerson AnalySis 

126. Applicants presented a demand analysis prepared by Dr. M. Jarvin 
Emerson, who was from 1969 through 1974 the Chief Economist, Office of 
Economic Affairs of the State of Kansas, and has written widely on Kansas 
economic growth. Emerson Testimony;72 Emerson Qualifications, following Tr. 
1097. Dr. Emerson's knowledgeability on the particular economic conditions of 
Kansas was acknowledged by Intervenors' witness. Tr. 1638. 

127. Dr. Emerson, in his original written testimony, discussed the economic 
aspects of the service areas involved. He then reviewed and analyzed electricity 
demand studies and models proposed by other economists in the field, following 
which he proposed several demand models for the Applicants' service areas. 
Finally, he estimated the resultant growth rates and showed that they covered 
bands of growth rates that included the values predicted by the Applicants. 
Emerson Testimony, pp. 90-92. His studies were concerned with energy 
demands exclusively and did not deal with peak loads. 

71 ER, pp. 1.1-10,12-13. See also fn. 67, supra. 
7 2 Testimony of M. Jarvin Emerson on Contention 1-19, following Tr. 1100 (hereinafter 

"Emerson Testimony''). 
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128. In rebuttal testimony,73 Dr. Emerson further elucidated the basis for 
the bands of growth rates predicted in his original testimony. He also 'discussed, 
and presented partial results of, a number of alternative formulations of models 
that he had prepared during the course of the development of his testimony. 
These various alternatives were tried in order to test various possible weaknesses 
of the models and various sets of available data. He stated that he had selected as 
the most probable growth rates the broad middle range of the values obtained. 

d. Staff Projections 

129. The Staff presented testimony on need for power and the effects of 
price by an economist and by a witness from the Federal Power Commission's 
Bureau of Power, Division of Power Supply and Reliability. 

130. The FPC witness examined the Applicants' projected 5.3% annual rate 
of peak load growth (1974-1984) and determined it to be reasonable based upon 
a comparison of other load projections. The historic load growth for Applicants' 
system has been 6.9%; for the contiguous United States it has been about 7%. 
For all nine Regional Electric Reliability Councils, the projected average annual 
load growth rate 1974-1984 is 6.8% with a range of 5.2% to 8.4%; for SWPP the 
predicted rate is 8.4%. Based on these considerations, and the possible substitu
tion of ell:ctric energy for rapidly diminishing supplies of petroleum and gas, the 
FPC witness found Applicants' 5.3% projection to be reasonable. Gekas Testi
mony,74 pp. 13-16. Applying this growth rate to Applicants' total capacity as of 
1982 would result in a reserve margin of 10.3% without WCGS, a level below the 
15% reserve required by SWPP and recommended by the Federal Power Commis
sion.ld., pp. 7, 14, 19; 'Fr. 4856. For SWPP, the reserve margin in 1982 would 
be 16.3% without WCGS; however, this level assumes that 4600 megawatts of 
capacity other than WeGS'would be added in that year. If none of the addi
tional capacity scheduled to be added in 1982 actually came on line, the SWPP 
reserve margin could be well below 10%.75 Similarly, if all the capacity 
scheduled for 1982 came on line except for WCGS, and none of the capacity 
scheduled for 1983 was installed, reserves would also fall far below the 15% level 
in 1983. Gekas Testimony, p. 12, Attachment JCG2. If KG&E/KCPL annual 

?3 Rebuttal Testimony-Professor Jarvin Emerson, following Tr. 4511 (hereinafter 
"Emerson Rebuttal"). 

14 Supplemental Testimony of James C. Gekas of the Federal Power Commission in 
Response to the Need for the Wolf Creek Generating Station and Contention 1-21 (f), 
following Tr. 4843 (hereinafter ''Gekas Testimony"). 

7 5 Based on Attachment JCG2 to Gekas Testimony, total SWPP capacity increases from 
58,347 MW (1981) to 64,099 MW (1982), or an increase of 5752 MW including WCGS. 
Subtracting this addition from the 9959 MW reserve in 1982 would leave a reserve of 4207 
MW, or about 8% of 1982 peak load responsibility. 
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growth rates are 5 percent or higher (as compared to Applicants' historic growth I 

rate of.6.9 percent), WCGS is needed not later than 1982. At an annual growth 
rate as low as 4%, reserves in 1984 would be 15% without WCGS; this, however, 
assumes that an additional 106 MW capacity would be added in 1984. Without 
this added capacity, reserves in 1984 would be below 15%. Id .• p. 14. 

131. The Staffs economist investigated the effects of price on electricity 
demand and also evaluated Applicants' forecast against natiorial and regional 
projections. Because of the extensive qualitative analysis, the use of both supply 
and demand models, and the incorporation of engineering models afld mathe
matical programming models, the Staffs economist gave considerable weight to 
the Federal Energy Administration's forecasting model. Feld Testimony,76 pp. 
12-13, 15; "Tr. 1306-1307, 1424, 1427; Feld Response," pp. 24. The Staff 
preferred this model to others because, although it is not a model based 
specifically on the Applicants' service areas, it uses more detailed information 
than is used in any available local model. Feld Testimony, p. 6; Tr. 1306-1307, 
1322-1323. Using the revised FEA base case national growth forecast (at the 
time only available in partial draft form) of 5.4% (1974-1985), Dr. Feld adjusted 
for differences in the service areas on the basis of the Wichita and Kansas City 
S.M.S.A.'s and derived a projected 5.5% growth rate for these areas. Id .• p. 16; 
Tr. 1275. After the revised FEA forecast was published in March 1976 (National 
Energy Outlook), Dr. Feld reported that the regional forecast for the West 
Central Region (which includes Kansas and Missouri) now projects growth rates 
which exceed the national average for all customer classes reported. Feld 
Response, p. 3. Dr. Feld also presented forecast results by the Atomic Energy 
Commission, Energy Reserach and Development Administration, Federal Power 
Commission and two other research studies. These national and regional studies 
projected annual compound growth rates from 4.8% to 7.6%. Even if the lowest 
of these forecasted growth rates were assumed to occur, after adjusting that rate 
to account for regional differences, WCGS would still be needed in 1982. Feld 
Testimony,pp.1l-17,19. 

e. Intervenors' Projections 
132. Intervenors presented an econometric model developed by Intervenors' 

witnesses Drs. Burns and Viren. The Burns/Viren model for estimating demand is 
a time-series equation using price of electricity (average price), per capita income 
(or value added), gas price, temperature, time, and for industrial customers, 
number of customers. Burns Testimony,7S pp. 8-15. The coefficients derived 

76 Supplemental Testimony of Sidney E. Feld on Contentions 1-19. 1-21 and 1-21(a). (d). 
(e). following Tr. 1273 (hereinafter "Feld Testimony',). 

"Testimony of Sidney Feld in Response to Requests for Information Concerning 
Testimony on Contention 1-19. following Tr. 4889 (hereinafter "Feld Response"). 

78Testimony of Malcolm Burns on Contention 1-19. following Tr. 1433 (hereinafter 
"Burns Testimony''). 
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from the estimating model were then used with input values selected by Dr. 
Viren to forecast sales and demands for KG&E and KCPL from 1974 through 
1999. Using these predicitions, Burns/Viren concluded that the system growth 
rate would be 2.15% and that WCGS would not be needed until 1990.79 Viren 
Testimony,80 pp. 22, 24·26, 28; Tr. 1452. In their rebuttal testimony, 
Burns/Viren adjusted their model in several aspects. With these changes, their 
projected combined KG&E!KCPL growth rate would range from about 1.6% to 
2.62%. Burns/Viren Testimony,8 I pp. 4647. Using these growth rates, Burns! 
Viren again concluded that WCGS' capacity would not be needed until 1990.82 

f. Criticisms of Projections and Models 

133. Each of the projections and models described above was subject to 
extensive cross-examination and, in some cases, rebuttal evidence. The major 
criticisms of each projection by the other experts is set forth below. 

134. The principal criticisms of the Applicants' projections were that they 
were not made upon any scientific basis. They were characterized as being "ruler 
projections" adjusted on the basis of an impressionistic assessment of the future. 
Tr. 1447. Specifically, Drs. Burns and Viren asserted that the Applicants,S3 
trend extrapolations were "unscientific and meaningless" and should be 
categorically rejected because: 

(1) trend extrapolation is in fact an extremely primitive econometric 
model; 

(2) the technique is not based on a quantitative economic analysis of the 
actual determinants of increased KWH consumption; 

(3) its forecasts necessarily assume that these influences will continue to 
operate in the future almost exactly as they have in the past, despite 
strong evidence to the contrary for real electric prices; and 

(4) the projections cannot be systematically adjusted to reflect such altered 
marketing conditions. Burns/Viren Testimony, pp. 49-50. 

-----
790r. Viren subsequently found an error' in the income coefficient for the KG&E 

commercial forecast which changed the Bums/Viren projected growth rate of that classifica· 
tion from 0.39% to 3.2%. This resulted in changing the year of need from 1990 to 1989. 

8°Testimony before the NRC by Michllel A. Vir en , Ph.D., following Tr. 1438 
(hereinafter "Viren Testimony''). 

alTestimony of Malcolm Bums and Michael A. Vuen on Contention 1-19, following Tr. 
4929 (hereinafter "Bums/Viren Testimony"). 

HOr. Viren also calculated that if WCGS were built in 1982 but not needed until 1990, 
there would still be a net benefit to consumers (fuel cost savings minus extra fixed charges)' 
of $657 million (at 55% capacity factor), $1.216 billion (at 65% capacity factor), and 
$1.767 billion (at 75% capacity factor). Revised Vuen Testimony, Table V, p. 27: The 
Benefits-Costs of WCGS, following Tr. 3051; Tr. 3557-3560. 

83These specific allegations were directed to the KG&E projections, but implicitly 
applied to those of KCPL. 
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The Applicants' reply to these assertions is quite straightforward. Agreeing that 
their analyses do not involve complex econometric models and admitting that 
their methodology may be more art than science, Applicants respond that their 
projections are based upon past trends modified by the exercise of judgment 
founded upon past experience and upon a detailed knowledge of the specific 
circumstances that have affected, and will in the future affect, their customers. 
Tr. 1929, 2005, 2255-2256, 3265-3268. They further assert that when a 
"turning point" has been reached because of changes in major factors affecting 
demand (such as the recent increases in electricity prices), their judgmental 
methodology is as capable of forecasting the changes as an econometric method. 
Tr. 47794780. Finally, they point to the past accuracy of their forecasts. 
Paragraphs 118 and 122, supra. 

135. The principal criticism of the staffs testimony, made by both Kansas 
and MACEA, was that it was based on a national, rather than a local, model. 
They based this criticism on a statement by one of the Staff witnesses that 
"Ideally, it would be preferable to base an elasticity estimate for the service 
areas on an electricity demand model for those service areas." Feld Testimony, 
pp. 5-6. The Staff witness pointed out, however, both in his prepared testimony 
and during cross-examination that, although this was the ideal situation, the 
national model incorporated sufficiently more detail than any available local 
model that he had made a conscious tradeoff and selected the detailed national 
model in preference to a less detailed local model. He further pointed out that 
the FEA model that he used also forecasted on a regional basis and that the 
growth rate for the region that included Kansas was identical to the national 
value. Feld Testimony, p. 6; Tr. 1306-1308. 

136. There was extensive criticism of both the Applicants' and 'the 
Intervenors' econometric models. The principal criticisms of the Emerson model 
revolved around the facts that some of the coefficients in his equation had the 
wrong signs and that he had tempered his mathematical results with judgment. 
The principal criticism of the Bums/Viren model centered around their method 
of incorporating their time variable, the omission of a constant term, and their 
selection of a database. Extensive rebuttal was presented by both sides. In view 
of the Board's determination, set forth below, to place little weight on the 
projections from either of these models, it does not appear either useful or 
necessary to burden this opinion with detailed discussion of these charges and 
countercharges. . 

g. Board's Findings 

137. The road to prediction of future electric power demand is fraught 
with many perils and the penalties for a serious misstep on either side can be 
large. Fortunately for this Board, we need not walk the entire road in order to 
make the findings required of us, but rather only to determine with reasonable 
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assurance where. the far end of the road appears to be. The standard for deter· 
minmg whether or not the need for power that our cost·benefit balancing reo 
quires exists has been succinctly set forth by the Appeal Board: given the un· 
certainties inherent in projections of future power demand, can it fairly be 
concluded on the evidence presented that a particular projection of future need 
for power is a reasonable one. Niagara Mohawk Power Company (Nine Mile 
Point Nuclear Station), ALAB·264, 1 NRC 347,367 (April 8, 1975). 

138. The projection of concern here is the projection by the Applicants that 
the plant will be needed to satisfy the demands in 1982. This projection rests 
basically on a projected peak load in 1982 of 4890 MW (2130 for KG&E and 
2670 for KCPL), a required reserve margin of 15%,84 and an anticipated avail· 
able capability in 1982 of 5396 MW (2371 for KG&E and 3174 for KCPL) 
without Wolf Creek. Load and Capability Data Table following Tr. 2205; Load 
and Capability Data Table, Exhibit 31. Thus, the two companies would show a 
deficit of 228 MW in 1982 without WCGS or a surplus of 922 MW with WCGS 
Based on these figures, without WCGS, the reserve margin in 1982 would be 
reduced to slightly over ten percent. . 

139. We must next test the reasonableness of the three basic starting points: 
the anticipated load of 4890 MW, the 15% reserve margin and the anticipated 
capability of 5396 MW. With respect to the required reserve margin, there seems 
to be no question. The Intervenors have not challenged it and the Board notes 
that it is at the low end of the spectrum of values proposed by other utilities and 
consistent with the recommendations of the FPC. With respect to the anticipated 
capabilities, the Board believes that the value of 5396 MW without WCGS is 
optimistic. As pointed out earlier, certain units are very old, some are no longer 
suitable for extended peak operations, some have environmental limitations and~' 
some will lose efficiency because of conversion from gas to oil. Although the 
Board cannot arrive at a precise number, it would appear that the true capability 
for extended peak operation would be in the range of 4500·5000 MW with 
slightly more available, perhaps, for short periods of time. 

140. The values for anticipated peak demands are more arguable. The 4890 
MW 1982 demand for the Applicants as set forth above represents an average 
growth rate of 6% from the 1975 actual value (3241 MW). An earlier estimate 
showed an average growth rate of 5.3% for the 1974 to 1984 period. (This 
difference reflects the fact that the 1974·1975 growth was less than 1%.) The 
FPC witness for the Staff testified that the facility would be needed in 1982 if 
the growth rates for each of the nine Regional Electric Reliability Councils were 
in the range of 5.2% to 8.4% and averaged 6.8%. Gekas Testimony, pp. 14·15. 
The Staff witness testified that the national forecasts he had studied ranged from 
4.8% to 7.6% and that his best estimate was 6.4%. Feld Testimony, 12, 16. The 

84 Except with respect to firm purchases and sales. 
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Board finds that its detailed review of the Applicants' forecasting methods and 
the corroborating evidence by the Staffs witnesses are persuasive that the Wolf 
Creek Generating Station will be needed in 1982. 

141. The Board does not view the Emerson and Bums/Viren analyses as 
persuasive. They each suffer from a number of defects that have been identified 
by their opponents. One additional matter, common to both, deserves comment. 
Implicit in both models is the assumption that price elasticity is independent of 
the direction and magnitude of price changes. This is, of course, inherent in the
types of models that have been proposed, but we are aware of no data that 
support tIus assumption. WIule no problem is obvious for small changes, the 
equations indicate that if the real price doubles in a year or two, the usage by an 
average residential customer should decrease by 40-50%. Intuitively, this appears 
to be unreasonable.85 The same problem can arise with regard to income 
elasticity and perhaps other variables. 

142. One further comment with regard to need for power is appropriate. We 
have based our flOding on demand. One might argue that peak demand should be 
met by a peaking unit rather than by a nuclear unit. This argument is easier to 
support when the capacity factor is expected to stay constant or decrease than 
in a case such as this one, where the capacity factor is expected to increase. 
Further, in this case it appears that a sizeable fraction of the present base load 
capability will not be suitable for base load operation in the forseeable future 
because of fuel supply problems, indicating that any additions including this 
one, should preferably be base-load units. 

N. Contention 1-21 (a)-(f) 

The Applicants have not adequately considered the following alternatives 
which singly or in combination could so significantly reduce the demand in 
its service area as to eliminate the need for the WCGS: 

(a) Institution of a conservation program in the Applicants' service area 
to reduce demand for electricity, particularly in light of the fact that 
present experience would indicate that such a program could achieve signifi
cant reductions in demand; 

(b) Use of solar heating and cooling facilities in residences, which would 
reduce the projected power demands upon which the project is justified; 

(c) Development of a peak shifting strategy for commercial and indus
trial customers; 

(d) Development of a peak demand surcharge designed to discourage 
demand during peak hours; 

(e) Reform or restructure of the current rate structures used by Appli
cants in order to provide an escalating charge for increased use of electricity; 

a 5 Cf. Tr. 1848-1854. 
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(f) Expansion of usage of interruptible loads, which could significantly 
reduce the demand for electricity. 

a. Conservation 

143. The evidence introduced demonstrates that KG&E and KCPL have had 
continuing active conservation programs advocating the wise use' of electric 
energy for the past'several years, Feld Testimony, p. 25. In late 1972, KG&E 
"advertising began concentrating on conservation. By 1974, over 85% of all 
KG&E advertising was aimed at conservation methods or wise use of electric 
power. This was done through distribution of thousands of booklets on 
conservation, conservation messages to customers through other company 
publications, and by consumer consultants who have appeared before over 2000 
audiences to present conservation programs. Woolery Testimony, pp. 14-15; ER, 
pp. 1.l.6d, f. KCPL has undertaken similar programs since 1973 through its 
advertising, Home Service program and distribution of books and booklets on 
conservation. Jester Testimony,86 pp. 2-5; ER, pp. 1.1.6f, g; Tr. 3885-3892. 

,144. Conservation programs have also been carried out with Applicants' 
commercial and industrial customers. Since 1972, KG&E has worked directly 
with its large customers to conserve energy, efforts which have resulted in at 
least some changes in industrial processes and lighting. Tr. 2241·2242, 2248, 
3005, 3008, 3026. Seminars have been held for these customers, booklets on 
wise use of energy published, and assistance afforded to industrial customers to 
set up conservation committees within their plants. Tr. 2243:2244. KCPL sales 
engineers work directly with larger customers, assisting them in design and 
encouraging wise use of energy. Tr. 3887·3888,3893. Advertising addressed to 
commercial customers has been used to encourage good insulation and proper 
construction. Jester Testimony, p. 6. Direct contacts with bUilders and city 

,officials have been undertaken to promote efficient design and construction. Tr. 
3900,3921-3922. 

145. Results from these conservation efforts are difficult to analyze. Factors 
such as the economy and mild weather were affecting sales and demand at the 
same time as conservation efforts reached major proportions. Feld Testimony. 
pp. 25-27; Tr. 2244, 3894. Efforts aimed at improved insulation and more 
efficient air conditioning can be expected to moderate to some extent future 
growth in peak load, but will occur over a long period of time as present 
equipment is replaced. Jester Testimony, p. 7. For the most part, industrial and 
commercial customers have always practiced economical use of energy in order 
to control costs. This factor thus restricts future conservation savings. Jester 
Testimony, pp. 5-6; Tr. 3893-3895. The conservation effect is largely a one-time 

I6Testimony of Jack N. Jester on Contention 1-21, following Tr. 3875 (hereinafter 
"J ester Testimony"). 
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-
saving, most of which has already occurred. Woolery Testimony, p. 16; Feld 
Testimony, p. 28; Tr. 3911-3914. Conservation thus establishes a lower base 
from which future growth is made and which Applicants have used for their 
forecasts. Lucas Testimony, pp. 16, 18; Tr. 2216·2217,2244·2245. 

146. A final consideration is that energy conservation of fuels which are in 
short supply (oil and natural gas) will lead to a conversion to electricity, thus 
increasing electric sales and demand. In some area within Applicants' service 
territories, limitations have been placed on new gas customers. These restrictions 
have resulted in some conversions of industrial activities to electrical energy and 
an increasing saturation of electric appliances in the residential market. Feld 
Testimony, pp. 28·29; Jester Testimony, pp. 7-8; Woolery Testimony, pp.l1·14; 
Tr. 3879·3883, 3904·3905. 

147. In light of the offsetting effect of conversions and the probability that 
any reduction in electric sales and demand due to conservation has in large part 
already been achieved, conservation programs are not likely to reduce 
significantly the need for WCGS. 

b. Solar Heating and Cooling 

148. Applicants have forecast that by 1978 solar heating of residences will 
become evident and by 1984 five percent of all new homes will be heated by 
solar energy. This factor was considered in Applicants' forecast of residential 
demand. ER, pp. 1.1·6h, 1.1·6i; Raffel Testimony,S7 p. 8; Woolery Testimony, 
p. 7. Additional testimony presented by Applicants and the Staff confirms the 
conclusion that solar heating and cooling of residences will not affect the need 
forWCGS. 

149. Solar heating is technically feasible and has been implemented or.. an 
experimental basis in as many as 1,000 homes and structures. Raffel Testimony, 
p. 7; Beall/McLain Testimony,88 p. 1. Costs of such systems are high. Collector 
plate alone for heating a 1925 square foot residence in Applicants' service areas 
would cost in excess of $6,400. Added to this would be the costs of pumping 
equipment and, for the times when the sun does not shine, either a heat storage 
system or a supplementary conventional heating system. Raffel Testimony, pp. 
7-8; Tr. 3764-3765. The cost of these components has been estimated at 50% of 
the cost of collectors. Beal1/McLain Testimony, p. 5. The investment cost alone 
for a $10,000 solar heating system as reflected in an 8% 30-year mortgage and 
ignoring maintenance costs, would exceed $73 per month; Id., pp. 5·6; Tr. 
40464047. Consumer acceptance is likely to be slow because of the high capital 
costs involved. Beall/McLain Testimony, pp. 6,9. Reductions in collector costs 

8?Testimony of David N. Raffel on Contentions I-21(b) and I-22(b) through (i). 
following Tr. 3751 (hereinafter "Raffel Testimony"). 

sa Supplemental Testimony on Contention 1-21 (b) presented by Samuel E. Beall and 
Howard A. Mclain. following Tr. 3492 (hereinafter "Beall/Mclain Testimony''). 
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will be dependent upon achieving future mass production levels. Beall/Mclain 
Testimony, p. 4. Certain other parts of a solar system are "off·the·shelf'items 
for which significant cost reductions are unlikely. Tr. 3784-3785. 

150. Even if a shift to solar heating greater than that projected by 
Applicants should occur, the effect on the need for WCGS would be minimal. In 
Applicants' systems, both peak load and energy needs are greater during the 
summer than the winter. Thus, solar heating would not reduce the demand for 
capacity to serve the summer load. Raffel Testimony, pp. 6-7. Assuming that 
every existing building and every new building constructed by 1983 were to 
install solar heating, the reduction in electric energy would be 11 % of WCGS 
output. Raffel Testimony, pp. 12-13. A much more likely estimate of the effect 
of solar heating would be about 1% of the energy from WCGS because 
retrofitting solar systems in existing residences is expected to be more expensive 
than in new construction. Raffel Testimony, pp. 9-13; Beall/McLain Testimony, 
pp. 3, 6-8. 

151. Solar.powered cooling is unlikely to have more than a minimal impact 
during the next decade. A desiccant system will work only in humid atmosphere 
and is not commercially available. Also, its performance and cost are conjectural. 
Absorption coolers are not commercially available in capacities suitable for resi· 
dential use. A solar·powered Rankine engine could also be utilized but at a high 
cost both in money and materials. Raffel Testimony, pp. 14-15; Tr. 3780-3781. 

152. It is the view of the Board that, based on both economics and avail· 
ability, solar.powered heating and cooling will not affect Applicants' need for 
WCGS. 

c. Peak Shifting 

153. Both Applicants have experience with peak shifting strategies for large 
customers. KG&E has had an off.peak rate for its cement plant customers 
(representing 6.5% of industrial sales) for several years. Woolery Testimony, p. 
17; Tr. 3027-3031. Although the major industrial customers represent a large 
share of energy sales, they are a much smaller fraction of KG&E's peak. Tr. 
3001-3002. KCPL currently has seven customers using a Primary Large Rate 
with an increased night use provision. The potential effect of this rate has been 
to reduce peak demand about 70 megawatts. Jester Testimony, p. 10; Tr. 
3895-3896. 

154. The effect of peak shifting is to move the demand to another period, 
thereby increasing the need for base·load capacity such as WCGS. Feld 
Testimony, p. 30. Peak shifting can only be effectively used by customers who 
are able to shift production to off·peak hours. In most cases, this would require 
additional equipment and considerably higher labor costs. Since electricity is 
generally not a major cost factor in most industrial and commercial facilities, 
off.peak power cannot be sold at a sufficiently lo.w price to make it attractive. 
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Feld Testimony, pp. 32·33;.Woolery Testimony, pp. 17-18; Tr. 2997·2998; 
3014·3015. Given the relatively long daily peak on Applicants' systems and the 
lack of seasonality for industrial loads" peak shifting is unlikely to affect the 
need for WCGS. Tr. 3757·3761. 

d. Peak Demand Surcharge 

155. A peak demand surcharge would penalize use of electricity du"ring peak 
periods and tend to shift consumption to off.peak hours. By moving consump· 
tion from one time period to another, overall energy consumption would not 
necessarily be reduced. The net effect of this shift would be to reduce the need 
for peaking units and increase the need for base·load capacity such as WCGS. 
Feld Testimony, p.35; Tr. 3015. A peak demand surcharge could cause "needle 
peaks" by cutting back consumption during the peak period but leaving the 
absolute peak relatively unaffected. Id., p. 36. 

156. KCPL is currently working with the Missouri Public Service Commis· 
sion on a load sampling study to determine the'load characteristics of various 
customer classes. This study, while it might ultimately lead to a time·of-day 
pricing system or other rate structure changes, is not far enough advanced to 
speCUlate as to its outcome. jester Testimony, p. 10; Tr. 3901. The Missouri 
Commission has found that KCPL's rate design is appropriate, pending comple. 
tion of this study. Exhibit 11: p. 28. "' . 

157. KG&E and KCPL 'use declining block rates for all customer classes with 
the exception of a higher summer tail block for KG&E residential customers. 
KG&E's residential rates have had a higher tail block since 1954, primarily in an 
attempt to regain the costs of "serving the air conditioning load. The declining 
block rate and summer tail rate are cost·justified. Woolery Testimony, pp. 18·19; 
Feld Testimony, p. '43. For the same"'reasons that a peak demand surcharge is 
not likely to reduce the absolute system peaks, so, too, an inverted rate structure 
would probably not cause a reduction. Woolery Testimony, p. 19. Studies of the 
effect of flattening or inverting rates indicate that the overall effect will not be a 
.reduction in electricity use. Feld Testimony, pp. 41, 43. 

f. Interrupb'ble Loads 
" 158. KCPL has one 4.5 megawatt interruptible customer and is negotiating 

with another customer for an interruptible load of about 40 megawatts for 
1976. Contacts with a number of other KCPL major customers have indicated 
little 'interest in additional interruptible loads. Jester Testimony, p. 10; Tr. 
3909·3910. KG&E has had discussions with major customers about the possi •. 
bility of interruptible rates but without finding sufficient interest to implement 
such rates. Woolery Testimony, p. 19; Tr. 3025. One reason fodack of interest 
is that greater investment would be necessary to assure production or acceptable 
business operating ho'urs on an interruptible basis. Woolery Testimony, p. 19. As 
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in other cases discussed above, electric power is generally a small fraction of 
operating expenses and, therefore, a reduction of electric rates below economic 
limits would be required to attract most customers to an interruptible schedule. 
~~ . -. . 

159. Interruptible loads, like a peak demand surcharge, would not reduce 
energy consumption and thus would not affect the need for base-load capacity 
like WCGS. Woolery Testimony, p. 19; Tr. 3023-3024. Since interrupting electri
cal loads for long periods oftime would probably affect the economy adversely, 
interruptible loads are not considered a substitute for base-load capacity. Gekas 
Testimony, p. 19. . 

. 160. The licensing Board finds that none of the alternatives identified in 
Contention 1-21 (a)-(f) could singly or cumulatively reduce substantially the need 
forWCGS. 

O. Contention I-22(d)-(i) 

Applicants have not adequately considered alternative means of' generating 
. electricity which singly or in combination would replace the cap~cit'y to 
be generated by the WCGS. These alternatives, in addition to conventional 
fossil fuel generation of electricity, are specifically: . 

(d) Synthetic fuels from coal and oil; " 
(e) Use of fuel cells as peaking and/or base-load f~cilities; 
(f) Improved efficiency of current fossil facilities by development of 

magnetohydrodynamic techniques; . 
(g) Combustion of trash to reduce the need for coal; 
(h) Wind, including individu~l, ~esidential and agricultur~l gen~ratirlg 

units; 
(i) Agricultural wastes (produ'ction of methane both by Applicants and 

individuals). . ' 

d. Synthetic Fuels from Coal and Oil 

161. Applicants' Environmental Report considered a fossil f~eled plant 
using synthetic fuels from coal and oil and found that after the mid-1980's such 
fuels might be commercially available but could not substitute for WCGS. ER, 
pp. 912-4d, g., j. Additional testimony presented by Applicants and the Staff 
confirmed this view. . 

162. Under ERDA's direction, demonstration plants to convert coal to oil 
and gas are being planned. The first such demonstration plant is scheduled to 
begin operation in 1980.J;>emonstration plants for other processes are schedul~d 
in 1981. Commercial synthetic fuel plants will not be built until demonstration 
plants have proved feasible, beyond the time required for initial operation of 
WCGS. Beall Testimony,89 pp. 1-4. . 

89 Supplemental Testimony of Samuel E. Beall on Contention 1-22(d), (e). (0. (g) and, 
(i). following Tr. 3942 (hereinafter "Beall Testimony',): . 
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163. Cost estimates by EI Paso Natural Gas Company for its proposed coal 
gasification plant show that synthetic fuel costs cannot compete with the cost of 
alternatives. For a plant built in the early 1980's, the 2S-year average cost per 
million BTU would be $3.97, two to three times the cost ofa coal-fired alterna
tive to WCGS. Raffel Testimony, p. 34. 

e. Fuel Cells 

164. Fuel cells use natural gas or petroleum'distillates to generate elec
tricity. Raffel Testimony, p. 36. Although small units can be purchased by 
special arrangements, no facilities exist for commercial production. Id., p. 37. A 
program is underway to build a5 MWe prototype system by mid-1978. How· 
ever, it will not be known until after 1981 whether fuel cells are capable of 
producing large amounts of electricity economically. Beall Testimony, pp. 5-6. 
In any event, fuel cells use those fossil fuels which are in shortest supply. While 
fuel cells might replace other generating units using those fuels, they would not 
be used for base-load capacity and would, therefore, not replace plants such as 
WCGS. Ibid.: Raffel Testimony, pp. 36-37. 

f. Magnetohydrodynamics 

165. This technique for improving the efficiency of fossil-fueled plants was 
considered in Applicants' Environmental Report and rejected as not being 
practical until the 1990's. ER, 9.24d, 9.24g, 9.24j. At the present time, major 
unresolved technical problems for magnetohydrodynamics exist with regard to 
reliability, seeding materials, electrode corrosion and erosion, and magnets and 
heaters. Raffel Testimony, p. 38. No' cost data are yet available. Ibid. The first 
commercial "demonstration" will not take place until the late 1980's. Therefore, 
magnetohydrodynamics cannot be considered as an alternative to WCGS. Beall 
Testimony, p. 71. . 

g. Combustion of Trash 

166. Combustion of trash to generate electricity was considered in Appli
cants' Environmental Report. Based upon calculations described therein, the 
maximum achievable contribution would be a few percent of 1985-1995 electric 
energy needs. ER, 9.24e, 9.24g-9.24i, Table 9.2-0. 

167. Experimental prototype plants are currently burning trash in combina
tion with coal to generate electricity. Beall Testimony, p. 8. Use of trash in 
existing coal plants would save coal, but would not provide any additional 
capacity. Raffel Testimony, p. 39. Union Electric Company, which has been 
operating an experimental prototype since 1972, fmds that trash processed and 
delivered to the steam plant is more expensive than coal. Id., p. 43. 

168. While combustion of trash in new generating facilities could add 
capacity, the amount would not be sufficient to affect the need for WCGS. 
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Based upon a daily per capita trash generation of 8 pounds90 and assuming 25% 
of paper trash is recycled,91 about 1,500 kilowatt hours per person per year 
could be generated. However, given collection efficiencies and the need to im· 
prove waste collection systems and special processing facilities, generation per 
capita from trash is not likely to exceed 750 kilowatt hours per year, or about 
5% of 1983 electrical energy needs.ld., p.4l. The Staff calculated the potential 
generation of electricity from trash of about 8% of WCGS output at a 75% 
capacity factor. Beall Testimony, p. 10. In light of the fact that trash has been 
shown to be at least as expensive to burn as coal and that new generating 
capacity would have to be built if trash is to be anything but a way of saving 
coal, Raffel Testimony, pp. 39, 43, this technique would not replace the need 
forWCGS. 

h. Wind 

169. Both the Staff and Applicants concluded that wind power is not a 
viable alternative to WCGS. FES §9.1.2.1; ER p. 9.24d, g. j. Testimony pre· 
sented by both Applicants and the Staff supported that conclusion. . 

170. The technology to generate electricity from wind currently exists. In 
view of the fact that Kansas and western Missouri are favorable areas for wind 
power, Applicants have been funding research in wind power since 1964. Raffel 
Testimony, pp. 4445; Tr. 3810·3813. Large·scale research programs are current· 
ly being conducted by ERDA. Under this program, ERDA has built an experi· 
mental 100 KWe wind turbine generator and plans to build a 200 KWe unit by 
the end of 1976 and a second unit in 1977. Design work has been started for a 
1.5 MWe unit; construction of the first two units is scheduled for 1978. Testing 
these units will continue until 1981. Testing of multiple 1.5 MWe units will not 
begin until the 1980's. McLain I·22(h) Testimony,92 pp. 5·6; Tr. 40324034. 
Given these projections and ignoring costs, there will not be enough experience 
with wind turbines to justify reliance upon them as a substitute for WCGS until 
at least the mid 1980's. Tr. 3967·3969, 3993. Nor have the techniques ofinte· 
grating wind turbines into a utility system been resolved. Tr. 3988,40024003. 
It is anticipated that wind power would have to be coupled with storage facilities 
in order to prove feasible for base load purposes. McLain Testimony, p. 10. 

171. The cost of energy from a wind turbine, assuming its commercial 
availability, was also shown to exceed that of nuclear or coal·fired generation. 

90The 1970 level of waste in the United States amounted to about 8 pounds· per person 
per day. ER, p. 9.2-4h. 

91 At present, 19-20% of paper trash in the U.S. is recycled. In West Germany and Japan, 
about 50% is recycled. Raffel Testimony, p. 40. . . 

92 Supplemental Testimony on Contention I-22(h) by HOWald A. McLain, following Tr. 
3948 (hereinafter "Mclain Testimony',). 
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Using thirty years of Wichita wind speed data, the amount of extractable power 
from'the wind was determined. Raffel Testimony, pp. 46·58; Tr. 3813·3817, 
3820·3824. Based upon a detailed analysis of the types and quantities of mate· 
rials used in the Smith·Putnam wind turbine (a 1.25 MWe unit which was the 
largest wind turbine generator ever built) and allowing for cost reductions which 
large scale production might achieve, the installed cost after financing was 
estimated at $850 per kilowatt. The energy cost would range from 35.2 to 47.2 
mills per kilowatt hour (1982 costs), depending upon wind conditions. Raffel 
Testimony, pp. 58·59, Tr. 3847·3857. If construction costs were as low as $250 
per kilowatt, the energy cost would range from 15.0 to 20.1 mills per hour. Tr. 
3858. Conceptual studies examined by the Staffs witness have yielded cost 
estimates for 1.5 MWe, mass-produced wind turbines as low as $335 (1975) per 
rated kilowatt. Mclain Testimony, Attachment A. These costs do not include a 
profit margin. [d •• p. 8; Tr. 3975. Assuming a 15% profit margin, estimates for 
turbines for sites having 18 miles per hour mean wind speeds ranged from 15.7 
to 28 mills per kilowatt hour (1975). For sites having 12 mph mean wind speeds, 
costs ranged from 40 to 70 mills per kilowatt hour (1975). At an 8% escalation 
rate, the 1982 energy cost estimates would range from 25 to 120 mills per 
kilowatt hour, as compared to 7.4 mills per kilowatt hour for nuclear fuel costs. 
Mclain Testimony, Attachment B. p. 11. In addition. the Staffs witness cau
tioned that these studies were entirely conceptual and that analysis of the results 
of the studies as well as the actual building and operation of specific units over a' 
period of time will be required before more reliable estimates can be obtained. 
Mclain Testimony, p. 10; 4034-4035. Thus, these estimates and the $250 per 
kilowatt hour cost remain speCUlative. 

i. Agricultural Waste 

172. ERDA is currently supporting several experiments using agricultural 
wastes as a fuel. Large demonstrations may begin as early as 1978 and could be 
completed by 1981. Beall Testimony, p. 31. 

173. Applicants' witness presented a detailed study to determine the caloric 
content of sugar cane (the crop with the maximum energy producing potential). 
Raffel' Testimony, pp. 66·78. Any crop grown in Kansas or Missouri would be 
less efficient as an energy source than sugar cane. Use of the agricultural waste 
from crops such as wheat would increase the need for fertilizer, since most straw 
and chaff is turned into the ground. The cost estimate for extracting the caloric 
content of sugar cane took into account the costs of equipment and energy 
intensive items, seed cane, labor , interest and land rent, harvesting and delivering 
cane to the mill, and processing. The cost of the total energy before conversion 
to electricity and excluding conversion of the cane into alcohol would be at least 
$4.49 per million BTU, or three times the cost of coal and thirteen times the 
cost of nuclear fuel. Raffel Testimony, pp. 67·72. 
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174. A study of cattle manure as a source of energy showed that it would 
take almost 5 million steers to provide the fuel equivalent to generating as many 
kilowatt hours as WCGS, exclusive of the energy needed to collect, transport, 
dry and grind the dried manure. Although there were 6.4 million cattle and 
calves in Kansas, less than 1 million were in feed lots. No large feed lots were in 
KG&E's service area. In Missouri, there were 7.6 million cattle and calves, but 
only 170,000 in feed lots. Manure from the largest existing feed lot in Appli· 
cants' service areas would only be enough to generate 3.5 MWe, at a cost far 
greater than a coal·fired plant. Raffel Testimony, pp. 73·78. 

175. Use of agricultural wastes to produce methane would not replace 
WCGS. Even if the agricultural wastes were provided at no cost, and ignoring 
collection and delivery costs, producing and storing methane would cost about 
$6.79 per million BTU and electricity generated from it about 61 mills per 
kilowatt hour for fuel alone. Raffel Testimony, pp. 79·84. Thus, agricultural 
wastes are not an economic alternative to WCGS. 

176. The Licensing Board finds that, under the present state of develop
ment, synthetic fuels, fuel cells, magnetohydrodynamics, trash, wind, and agri
cultural wastes, either singly or in combination, cannot economically or reliably 
replace the capacity to be generated by WCGS or any substantial fraction there
of. 

P. Contention n·l 

Applicants are not financially qualified to cOP.truct and operate the WCGS 
in light of the fact that Applicants have delayed its construction for one 
year. 

177. The Board has deferred its decision on this contention and on the issue 
set forth in the Notice of Hearing regarding fmancial qualifications as discussed 
in paragraph 13, supra. The Board has, however, considered the record on fman· 
cial qualifications compiled to date and fmds that the Applicants are financially 
qualified to redress any damage caused to the environment in the course of work 
undertaken pursuant to any limited work authorization that might be issued. 

Paragraphs 178.18293 not used. 

Q. Contention 114 

Applicants' proposed emergency plans are inadequate to provide for protec· 
tion of the public health and safety in the site area in the event of a general 
emergency at the site. 

93 Footnote numbers 94·97 not used. 
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183. At the construction permit stage, an applicant is not required to 
present detailed plans concerning the appropriate protection measures to be 
taken in the event of, an accident, but only to show that such measures (e.g., 
evacuation) are feasible. Southern California Edison Co. (San Onofre Nuclear 
Generating Station, Units 2 and 3), ALAB-248, 8 AEC 957, 961 (1974);Public 
Service, Co. of Ne"Y Hampshire (Seabrook Station, Units I and 2), ALAB-27I , 1 
NRC 478, 485 (fn. IS) (l975). Appendix E to 10 CFR Part SO does require, 
however, that certain specific aspects of emergency plans be set forth in the 
PSAR. These are discussed below. 

184. Applicants have described their preliminary plans for coping with 
emergencies, including organization, training, onsite treatment facilities and 
protective measures. The Applicants have also identified and contacted those 
state and local agencies with which arrangements will be established and hospi· 
tals which can provide treatment for radiological emergencies. The Staff has 
determined that Applicants' emergency planning program complies with Ap· 
pendix E to 10 CFR Part SO. Boyer Testimony, 98 pp. 105; SER, §13.3; Tr. 
2780-2784. 

185. A general emergency at the site would involve property beyond the 
site boundary and would require the assistance of offsite support groups. Boyer 
Testimony, p. 2. From within the control room, WCGS operators would be able 
to determine the occurrence of an accident and make initial assessments of its 
offsite consequences based on in·plant readouts of meteorological instrumenta· 
tion. Tr. 2773, 2817-2818, 2839. In the event of a serious accident, Applicants 
would initiate a preplanned program of increased environmental sampling and a 
radiation survey. SER, p. 13-2. Communication with state and local agencies 
offsite would be accomplished through a telephone system (with underground 
cables from the site to Burlington), an FM radio communication system, or a 
micro'wave communications link between the site and Wichita. Boyer Testimony, 
p. 1; Tr. 2784-2785. Notification of popUlation would be by telephone, public 
address system, or house·to·house. Tr. 2758-2759. 

186. Both Applicants and the Staff have determined the feasibility of 
evacuating areas' around the WCGS site. Applicants, using future population 
estimates and Environmental Protection Agency guidelines for action level doses, 
determined that the notification times and egress capabilities permit evacuation 
in a timely fashion, even using conservative dose calculations and meteorology. 
PSAR Addendum, Appendix R, R. 420·I·R.420-5; Tr. 2754-2755. The Kansas 
Highway Patrol has indicated that Applicants' evacuation times were conserva· 
tive. Tr. 2755. The Staff has undertaken an extensive analysis to determine 
evacuation times on a sector·by·sector baSis, using a semi-empirical mathematical 

"Testimony of Gary Boyer on Contention 11-4, following Tr. 2556 (hereinafter "Boyer 
Testimony"). 
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model which accounts for projected population 'and the number, capacity and 
character of egress routes. Evacuation times calculated by this model were then 
compared with time/distance dose curves to determine whether evacuation can 
be accomplishedwitliin a sufficiently short time. Tr. 2804-2815, 2825·2833, 
2835·2838. Based upon the uncontradicted evidence, the Board fmds that the 
Applicants have acted responsibly in developing their planning for emergencies 
for onsite personnel and offsite populations in concert with local, 'state imd 
Federal officials as required by 10 CFR §50.34(aXIO) and Appendix E to 10 
CFR Part 50, and have adequately described these plans for the construction 
permit stage. 

III. COMPUANCE WITH NATIONAL ENVIRONMENTAL POUCY ACT 
OF 1969 AND FEDERAL WATER POLLUTION CONTROLACf 

A. Environmental Report and Environmental Statements 

187. Pursuant to 10 CFR §51.20, Applicants submitted an Environmental 
Report ("ER") (Exhibit 3), which contains a description of the proposed action, 
a statement of its purposes, and a description of the environment affected. 
Notice of the availability of Applicants' Environmental Report was issued on 
August 16, 1974. 39 Fed. Reg. 33814 (September 20, 1974) .. Based on the 
information submitted by Applicants and on its own independent review and 
analYSiS, the Staff prepared a Final Environmental Statement ("FES") (Exhibit 
4). Notice of the availability of the Final Environmental Statement was issued 
on October 31, 1975.40 Fed. Reg. 51695 (November 6,1975). The FES con· 
tains a detailed description of the site and the plant and a discussion of the 
status of compliance of the facility with applicable Federal, state, regional, and 
local environmental requirements. The FES includes an evaluation of the proba
ble environmental impact of plant construction and operation. It contains an 
assessment of Applicants' effluent and environmental measurement and monitor
ing programs and an assessment of the environmental effects of postulated acci
dents. In the FES, the Staff analyzed the need for ,the power to be generated by 
the facility and assessed alternatives to the plant, its site and design. In addition, 
the FES includes an evaluation of the adverse environmental effects which can
not be avoided, the relationship between short-term uses of man's environment 
and maintenance and enhancement of long-term productivity, and the irreversi
ble and irretrievable commitments of resources. Finally, the FES contains a 
cost-benefit analysis which considers and balances the environmental effects of 
the facility and the alternatives available for reducing or avoiding adverse 
environmental effects, as well as the environmental, economic, technical, and 
other benefi ts of the facility. 

188. The Board fmds that the Staff review has appropriately considered the 
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information supplied by the Applicants in the ER and'that the Staff review set 
forth in the FES, as supplemented, has been adequate and that the requirements 
of the NEPA and 10 CFR Part 51 have been complied with in this pro·ceeding. 
The Board accepts the facts set forth in the FES and concurs in the conclusions 
by the Staff with the' exception of certain factors set forth herein. 

B. Impacts of Construction 

189. The land area of the 1O,500-acre proposed site which will be disturbed 
by construction of the plant and related facilit!es is approximately 5,090 acres 
for the cooling lake and about 200 acres for·the generating station, dam and 
dikes. The land area displaced by the cooling lake, plant, and associated struc
tures will be lost to terrestrial vegetation and wildlife population for the life of 
the plant. Land immediately adjacent to the cooling lake will be modified during 
construction activities, but is subject to restoration. FES, § §4.1.1, 4.1.2; ER, 
§§4.Ll, 4.3.1. The land use implications of the removal of farm land from 
agricultural production as a result of the plant are addressed in the licensing 
Board's findings on Contention 14(a). " 

190. No natural or historic landmarks, sites, or places listed in the National 
Register of Historic Places and the National Register of Natural Landmarks are 
located within a 5-mile radius of the plant. FES, §2.3.1. Except for one'site, all 
archeological sites discovered on the site are' within the cooling lake basin and 
will be inundated. Prior to inundation, the most significant of these sites will 
undergo further evaluation or excavation. FES, §4.1.1; ER, §4.1.1. ' . 

191. The plant will require the construction of transmission line facilities, 
makeup water pipelines, roads, and a railroad spur.99 Clearing for'constniction 
of these facilities constitutes an additional unavoidable disturbance of the envi
ronment. Construction of the makeup water facilities· at John Redmond 
Reservoir will result in local increases in total suspended solids and some inter-
ference with recreation for a'period of 1 to 1.5 years. ' 

192. Siltation and high total suspended solids (TSS) . resulting from the 
construction of the Wolf Creek dam will produce a temporary impact on Wolf 
Creek and Neosho River, the significance of which will vary directly with rain
fall. Runoff resulting from activities associated with the construction of the 
power block must meet the EPA TSS limitation of 50 mg/I. (40 CFR 423.40 et 
seq.). FES, §4.3.2.l, 4.5.1, Appendix A pp. A-22, A-23;'ER, §4.1.2; Supple
mental Testimony of Gerald K: Eddlemon, following -Tr. 3738. Siltation and 
turbidity arising from the construction 'of the maKeup intake structure will be 

99 Although the Board has previously found that the environmental impact of construc
tion of the railroad spur' will be more than "de minimis," LBP-76-19, NRCI-76/5 652, 
afflImed ALAB-33!, NRCI-76/6 771, we now find that that impact, when viewed in the 
light of all of the costs and benefits, will be acceptable. 
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quite localized, and while all benthic organisms and their habitats on the im
medi~te site of the structure (less than 1.5 acres) will be lost, this loss is not 
significant in view of the total benthic area available for bottom-dwellers. FES, 
§ §4.3.2.1, 10.3.3.2; ~R, §4.1.2. 

193. Following closure of the Wolf Creek dam, the 6 or 7 miles of Wolf 
Creek below the dam will depend solely on runoff from the remaining watershed 
for maintaining flow during the 25 to 64 months needed to flll the cooling lake. 
Although it will probably be dry intermittently, it is expected that on resump
tion of adequate flow repopUlation by both fish and microinvertabrates will 
occur. FES, §4.3.2.2. The constr~ction of the 5 ,090;acre ,cooling lake, which 
will cover approximately 55 percent of the length of Wolf Creek, will change 15 
miles of stream habitat into still water habitat, and will cause attendant shifts in 
aquatic species composition. FES, § 10.3.3.2. 

194. The plant will require the construction of transmission line connec
tions to each of the Applicants' systems. In addition, the construction of the 
cooling lake will necessitate the relocation of two lines. Approximately 180 
miles of transmission lines will· be constructed. Environmental effects will' be 
minimized through the selection of routes which largely avoid heavily populated 
areas and which generally pass through the center of sections of land,thus 
minimizing the appearance' of the lines from roads. Transmission line construc
tion wiII be accomplished without a signiflcant long-term or permanent adverse 
effect on agricultural production along the right-of-way and adjoining properties_ 
A small area of land will be taken out of production (land occupied by trans
mission line tower bases), but this will amount to less than 1 percent of the 
3,127 acres encompassed by the transmission line rights-of-way_ 

195. Plant.construction will require the relocation of 25 households. The 
noise of heavy machinery and blasting will have a temporary impact upon resi
dents within two miles of the site. Dust, smoke, and noise due to construction 
activities wiII not, however, have significant effect on people in the residential 
areas of Burlington and New Strawn because of their distance from the site. 
Traffic congestion associated with construction activities will cause some tempo
rary inconvenience. 

, . 196. During ,the period ,of plant construction, the surrounding communities 
will experience an increase in· population due to the arrival of construction 
personnel and their families. Estimates indicate that during the 1979 period of 
peak employment 7.7 workers and their families will have moved into Coffey 
County, and 132 families will have relocated in the intermediate impact area 
(within a 75-mile radius of the site). While there will be a demand for increased 
services in Coffey County as a result of the construction, no major housing or 
school problems are expected. FES, § §4.4.2, 4.4.3, 4.4.4, and at iii;ER, §8:2. 

197. On the basis of its review, the Staff has evaluated these impacts and has 
concluded that, if commitments made by Applicant to l!mit the adverse effects 
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of construction are combined with additional Staff recommendations, environ
mental impacts will be kept to lJ1inimum practicable levels. FES, 4.5.2. The 
Board finds that the unavoidable impacts of construction of WCGS have been 
adequately described and evaluated. To minimize these impacts, the Board has 
adopted the conditions set forth in Section V of this decision. ' 

C. Impacts of Operation 

, 198. Circulating and service water for the station will be drawn from and 
return~d to the Wolf Creek cooling lake. Makeup water will be pumped into the 
lake from the 10hn Redmond Reservoir. The adequacy of the supply of makeup 
water and' the environmental consequences of the reduced flows caused by 
makeup water usage are addressed thoroughly in the licensing Board's findings 
on Contention 1-1(a). . 

199. Applicants and the Staff have each performed thermal analyses of the 
behavior of the Wolf Creek cooling lake. The results of these analyses are essen
tially in agreement. FES, §5.3; ER, §5.1.1. No significant impact on the biota 
of the Neosho River is expected as a result of blowdown temperatures. FES, 
§ §5.S.2.1, 10.1.2.3; ER, §5.1.8.4. Elevated temperatures in the cooling lake,' 
however, will probably induce shifts in species composition of plankton and 
benthic organisms, but most species of fish likely to'inhabit the cooling lake will 
adequately tolerate the water temperatures. 

200. Phytoplankton, zooplankton, and fish in the waters below 10hn 
Redmond Dam will be subject to entrainment in and impingement on the makeup 
water intake system. The magnitude of entrainment and impingement losses 
cannot be definitively assessed, but, on the basis of the small amount of water to 
be withdrawn compared to the total average flow, it would appear that no 
serious impacts will occur in the Neosho River. FES, §5.5.2.2; ER, §5.1.3. 
Entrainment of phytoplankton, zooplankton, and ichthyoplankton in the circu
lating water system may reduce the overall productivity of the cooling lake, 
although the extent of this reduction cannot be estimated definitively. Some 
mortality of juvenile and adult fish in the cooling lake will result from 
impingement on the traveling screens of the circulating water intake structure. 
Applicants will adjust circulating water flow to maintain intake velocities at no 
more than 1.0 feet per second or, alternatively, will monitor fish impingement 
whenever the cooling lake elevation falls below 1,075.6 feet MSL. FES, 
§5.5.2.3; ER, §5.1.3. 

201. Total dissolved solids (TDS) concentrations in the cooling lake will be 
controlled by varying water makeup and blowdown rates. Spakoski Testimony 
on Contention I-I(a), pp. 2-3; ER, §3:6.2. Average IDS concentrations in the' 
cooling lake during normal conditions will be 1160 mg/I of which 460 mg/I is 
from sulfate introduced from sulfuric acid anticorrosion treatment. FES, 
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§5.5.2.3. During a postulated period of record drought, Applicants predict 
maximum concentrations of approximately ~,OOO mg/l of which about 800 is 
composed of sulfate. ER, Table 3.6-3. Using conservative assumptions, the Staff 
predicted a buildup of TDS during the postulated drought of about 2150 mg/l. 
Tr. 43124315; Supplemental Testimony of Charles R. Boston in Response to 
Board Questions Dealing With Cooling lake Water Quality following Tr. 4306. 
Most organisms expected to exist in the cooling lake can tolerate TDS levels 
somewhat higher than 2,000 mg/I. ld., p. 1; FES, §S.5.2.3, Table 5.23. The 
Applicants made additional estimates of TDS buildup utilizing a different pro
gram of spillage and blowdown and the assumption that average makeup water 
may be restricted to only the amounts necessary for plant operation. For one 
unit operation (30 cfs), Applicants estimated a maximum TDS buildup including 
sulfate over a 16-year period, including the period of drought, of 1350 mg/I. Tr. 
41394143, 42554271. The Staffs conservative calculation for 30 cfs average 
makeup during a postulated drought was 2000 mg/I. Tr. 431843244325, 
47974802. The combination of high sulfate concentration and anaerobic condi
tions in the hypolimnion during the summer will probably lead to hydrogen 
sulfide production and the removal of a portion of the lake from inhabitation by 
most organisms. FES, §5.5.2.3. Releases of water to the Neosho River will be 
made in accordance with Kansas State Board of.Health standards for drinking 
water. Increased TDS concentration in the Neosho River·due to these releases 
will pose no threat to existing aquatic organisms. FES, §S.5.2.l .. 

. 202. Applications of chlorine at the circulating water screen house will be 
used to control biofouling of the condensers. Concentrations of free available 
chlorine at the condenser discharge will be in the range of 0.1 to 0.5 mg/liter, 
which will comply with the EPA effluent limitations of 0.2 mg/liter average and 
0.5 mg/liter maximum free available chlorine.1 0 0 FES, p. 5-34. 

Based upon these concentrations of free_ available chlorine and assuming 
dilution in the cooling water (but ignoring decay of residual chlorine and· 
chlorine demand of the receiving water), the Staff calculated that concentrations 
of total residual chlorine in the outfall from the initial discharge pond to the 
main body of the cooling lake would be in the range of .001 to .03 mg/liter. Tr. 
4446-47. The'Staff found the impacts of chlorination at these levels on aquatic 
biota to be acceptable. Tr. 4447, 4466: See also: Testimony of F.L. Spakoski' 
and G.W. Wadley on Chlorine Discharges, following Tr. 4332. 

203. Plant operation will have only minor impacts on tl;te terrestrial ecosys-
. tern of the area. Fluctuations in water level of the cooling lake will cause mud-, 

tOOThe Licensing Board raised the question whether EPA effluent limitations (in this 
case, wit~ respect to. chlorine) were applicable to the Wolf Creek cooling lake (Tr. 4455-59). 
We note that EPA, itself, in its comment letter on the.DES, treated the cooling lake as 
subject to these effluent limitations. FES, p. A-54. In view of the fact that chlorine releases 
will be within this limitation, the Board need not address this question' further. 
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flats to develop, during the dry period of plant operation. Woody vegetation 
which invades these areas will be destroyed when reinundated, leaving an area 
around the perimeter of the lake inhabited by dead shrubs and trees of various 
ages. In areas which are not inundated for 4 or 5 years, however, some seral 
plant communities will replace the pioneer communities. Flood tolerant woody 
species will also ,invade the mudflats. FES, §5.5.1.2. 

204. Both the Staff and Applicants estimated the radiation doses to man at 
and beyond the site boundary via the most significant pathways and utilizing 
conservative assumptions on the dilution of effluent gases, the dilution of 
radionuclides in the liquid discharge, and the use by man of the plant surround
ings." OOa FES, § §504.2.3, 504.2.5; SER Supp. 2, Appendix B; ER, §5.3. The 
estimated maximum radiation doses to individuals and the upper bound doses to 
the population from normal operation of the plant will be an extremely minor 
contribution to the dose that persons in the area normally receive from natural 
background radiation, and represent no measurable radiological impact. Ibid. 
The contributions toward the environmental costs of this plant of the effects of 
the transportation of fuel and waste to and from the plant are summarized in the 
Staff,S Final Environm~ntal Stat~ment at Table 5.13. No detectable radiological 
impac~ is expected on the aquatic biota or terrestrial animals as a result of the 
quantity of radionuclides to be released by the plant. Ibid. 

205. The Staff has included in its evaluation of en~ironmental costs of the 
plant, i'n Table 5.14, the effects of the uranium fuel cycle based on Table S-3 of 
10 CFR 51.20 in effect at th'e time of its evaluation. On November 5,1976, the 
Commission issued its Supplementary General Statement of Policy, 41 Fed. Reg. 
49898, in which it directed that, in addition to using that Table S-3, a specific 
analysis should be performed to determine whether, if the revised chemical 
reprocessing and waste storage values set forth in the Commission's notice of 
proposed rulemaking of October 18, 1976,41 Fed. Reg. 45849, were used, the 
result would tilt the cost-benefit balance against the issuance of the license. The 
Board requested the view of the parties on the effect of the revised values on the 
cost·benefit balance. The Staff, on November 24, 1976, provided to the Board 
an~ parties its "NRC Staff Evaluation of the Impact of Revised S-3 Values on 
the Wolf Creek Cost·Benefit Analysis" and on December 13,1976, submitted its 
"Motion of NRC Staff,to Supplement the Record," moving the inclusion of the 
November 24 evaluation into the record. The motion was 'accompanied by an 
affidavit of the Environmental Project Manager attesting to the truth of the 
evaluation. A meeting of the parties and several conference telephone calls 
among the Board and parties then took place in the course of which the Staff 
offered to elaborate upon its conclusion that the cost-benefit balance would not 
be tilted by the application of the revised Table S-3 values. It did so in a December 

1 ooaln.plant exposures are addressed in the Board's findings on Contention 1-14(a). 
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23, 1976, document entitled "Supplementary Views of the NRC Staff Regarding 
the Impact of Revised S·3 Values on the Wolf Creek Cost·Benefit Balance." All 
parties agreed, during a telephone conference, to incorporation of the docu· 
ments into the record. Accordingly, the Board grants the Staff Motion to incor
porate the November 24 statement and on its own motion incorporates the 
December 23 statement, as Exhibits 33 and 34. The Board has considered them 
in its cost.benefit analysis. 1 0 I ' 

206. The Board has considereCl the evaluation by the Staff of the environ· 
mental impacts of plant operation including radiation doses to man and other 
organisms. The Board concludes that the effects of operation will be environ· 
mentally acceptable and that the release of radioactive materials will be as low 
as practicable. 

D. MoDitoring Programs 

207. The Staff lias 'reviewed Applicants' proposed preoperational and opera· 
tional effluent and environmental measurement and monitoring programs for the 
monitoring of chemical. thermal, and radiological effluents, and for aquatic, 
terrestrial, and radiological effects. The Staff has proposed certain modifications 
thereto which the Board adopts and has included in the conditions set forth in 
Section V. Subject to' those modifications, the Board fmds that the preopera· 
tional monitoring programs appear to be adequate. 

, , ' 

E. Environmental Effects of Postulated Accidents 

. 208. The probability of occurrence of accidents and the spectrUm of their 
consequences to be considered from an environmental effects standpoint have 
been analyzed using best estimates of probabilities and realistic flssion product 
release and transport 'assumptions. The impact of postu'laf!~d accidents have been 
assessed by Applicants in response to Commission guidance issued on September 
1, 1971,1 0 1 requiring the consideration of a spectrum of accidents with assump· 
tions as realistic as the state of knowledge permits. The Staff has evaluated 
Applicants' assessment using the standard accident assumptions and guidance 
issued by the Commission as a proposed amendment to 10 CFR Part 50.103 

FES, §7.1. . , 
209: When considered with the probability of occurrence. the annual poten. 

tial radiation exposure of the population from all the postulated ac?i'dents is 

101 The Board has received MACEA's "Response" of January 11, 1977, to the'Staff's 
considerations of the revised S·3 Table and has considered MACEA's views expressed therein 
in reaching the cost·benefit balance set forth in paragraph 219, infra. 

102 36 Fed. Reg. 18071 (September 9,1971). 
103 36 Fed. Reg. 22851 (December I, 1971). 
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smaller than exposure from natural background radiation arid is well within 
variations in the natural background. On the basis of these results; the Staff and 
Applicants conclude (FES, §7.1; ER, §7); and the Board agrees, that the envi
ronmental risks due to postulated radiological accidents are exceedingly small. 
The environmental effects of accidents during the transportation of radioactive 
materials to and from the plant are summarized in the Staffs Final Envirori-
mental Statement at Table 7.3. " 

F. Need for Power 

210. The "need for power'; has been addressed in the Board's fmdings on 
Contention 1-19. Alternative ene"rgy" sources w~re considenid with Contentions 
J-18 and 1-22(d){i), while alternatives not requiring the creation of new generat
ing capacity were addressed in Contention 1-21. The Board has concluded that 
the testimony' adequately supports the need for power and alternative energy 
sources are not an economical substitute for WCGS. . 

G. Alternate Sites and Design FeatUres 
, ;' 

"211. In "the search' for a suitable site' for the proposed nuClear power plant, 
certain areas were eliminated because of population densities, and sites on the 
Missouri River were eliminated" as being too far from Applicants' milin "load 
centers. An evaluation of regional water resources sufficient to sustain power 
plants of the size proposed led to the delineation of 6 subregions within the 
primary siting region. While potential sites within each of the 6 subregions were 
identified and irivestigated, the subregion of the Neosho River Basin, and, in 
particular, the John Redmond Reservoir area, is the most suitable for 'the loca
tion of a nuclear power plant because the reservoir is "the 'only one capable of 
storing sufficient water to sustain plant operation through potential drought 
periods. Applicants' detailed studies of three sites near the' John Redmond 
Reservoir show that the differences in environmental features are minor. While 
all 'three sites are technically viable from an engineering standpoint, the Wolf 
Creek site was selected because it can be developed at the lowest economic cost 
and with no greater environmental impacts than at the other two sites. FES, 
§9.1.2.2; ER, §9.3.104 ,The Staff has reviewed the ,Applicants' analysis and 
conclude that no other site will offer significant advantage's. FES, §9.1 :3. The 
Board concurs in the choice of sites. 

212. The Applicants have designed the 5,090 acre Wolf Creek cooling lake 
on the basis that additional generating capacity, either nuclear or fossil, will be 
installed at the site at some futUre date. In 'view of the fact that the application 

, . 
1 04 The Belvue site has been addressed in the Licensing Board's fmdings on Contention' 

1-17(b).' ." 
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under consideration is for a single unit nuclear plant, the ,Board has considered 
the possibility of limiting the size of the lake to the 3,000 acres which would be 
needed for a single unit at the present time. 

213. The ER sets forth a detailed analysis of the construction and operation 
of WCGS with a cooling lake sized for one unit and for two units. ER, Appendix 
10.1A. The Staff also reviewed the alternative of two sizes of cooling lakes. FES, 
§9.2.1.2. Both analyses found no reasons why a smaller cooling lake would not 
be technically feasible. FES, p. 9·13. Construction of a smaller cooling lake 
would, however, entail potentially significant economic penalties with little off
setting benefits. Building a smaller lake subject to its expansion when additional 
generating capacity may, eventually be needed would be significantly more ex
pensive than building the larger lake initially. The cost of building the larger lake 
is estimated at $65.4 million as compared' with $55.8 million for the smaller 
lake, or a savings of $9.6 million. However, expansion of the smaller lake to a 
larger lake for a second unit in 1987 would necessitate construction starting in 
1983 and costing $36.2 million (in 1983 dollars) and land acquisition costirlg 
about $4.8 million (in 1982 dollars). ER, § 1 0.IA.4. The Staff analyzed the cost 
impact on a present worth basis and concluded that construction of a larger lake 
would save $14.28 million (1982 dollars) over the cost of building a smaller lake 
with subsequent expansion by 1 ~87. Even if expansion were to take place in the 
year 1995, the savings would still exceed $10 million. FES, pp. 9-9, 9-12, 9-13. 

214. The larger lake would obviously remove additional agricultural land 
from production. However, as shown ,in the fmdings on Contention 14(a), re
moval from production ,of the entire site area is small in terms of local regional, 
or national. production. Thus, the effect would not be large in either case. 
Increasing the size of the lake affects more total acreage, but affects lands of 
lower, agricultural capability.and in some cases land unsuitable for cultivation. 
Horn Testimony, pp. 22-23. A smaller cooling lake would be somewhat warmer 
than the larger lake but would not be as strongly stratified. Testimony of Howard 
A. McLain in Response to Board Question Dealing with Small Cooling Lake 
Analysis, following Tr. 4353. Any incremental impacts are slight and do not 
outweigh the. Significant economic penalty associated with the smaller lake. The 
Board finds that the larger cooling lake is preferable from an economic stand
point and that environmental effects have been adequately considered. 

215. The Board inquired whether the cooling lake could be built as a 5,090 
acre lake but filled only to the level needed to sustain one unit operation until 
such time as a second unit at Wolf Creek is built. Tr. 2675. Under such a plan, 
additional agricultural land might be allowed to remain in production until 
construction for a second unit is required to begin. This alternative is technically 
feasible but economically unattractive. Also, some additional design difficulties 
would be encountered. Tr. 2675. Considering the fact that annual value of all 
agricultural production from the entire site is at most $1 million~ Horn Testi-

378 



mony, pp. 4, 6, the added agricultural product which might be achieved for a 
few y~ars on the land made available by only filling a large lake for one-unit 
operation would not make up the added construction and operating costs which 
would be required. The Board concurs in this conclusion. 

216. Other alternatives to the proposed cooling lake heat dissipation system 
which have been considered by both Applicants and Staff are once-through 
cooling, dry cooling towers, mechanical-draft wet (evaporative) towers, natural
draft (evaporative)· towers, wet-dry cooling towers, and a spray pond. FES, 
9.2.1; ER, 10.1. Once-through cooling is not a viable alternative because of the 
absence of an adequate and reliable water source of sufficient volume and flow. 
After weighing the overall advantages and disadvantages of the various types of 
cooling towers and a spray pond, and particularly when comparing the economic 
penalty associated with the use of cooling towers with the acceptable environ
mental impact of the proposed cooling lake, the Board finds that the cooling 
lake is the preferred heat dissipation system. 

H. Cost-Benefit Balance 

217. The licensing Board has weighed the environmental, economic, tech
nical, and other benefits of construction of the proposed plant against environ
mental, and other costs upon the basis of the evidence of record. This weighifig 
has included the impacts of the revised Table S-3 values. The principal environ
mental and other costs identified are those which have been described by the 
licensing Board in its·findings herein and are as follows: 

a) Construction related activities will disturb about 200 acres and 5090 
acres will be inundated by the cooling lake. 

b) Approximately 3127 acres will be affected by transmission lines. 
c) A new rail access will require approximately 150 acres. A makeup 

waterline and access roads will utilize additional small amounts ofland. 
d) Approximately 50 households will be affected of which 2S will 

require removaL Traffic on local roads will increase due to construction and 
commuting activities. 

e) Consumptive use of an average of 46.6 cfs from John Redmond 
Reservoir to supply the cooling lake. 1256 cfs will be circulated from the 
cooling lake during plant operations. During a period of record drought, 
Redmond levels could be reduced such that recreation, including fishing, 
~ould be affected for periods of up to several years. 

f) Aquatic popUlations in the lower half of Wolf Creek will be reduced 
during filling of the cooling lake. Approximately 15 miles of Wolf Creek will 
be replaced by the lake and 7 miles of stream below the dam will be severely 
altered. Temporary reductions of aquatic populations below Redmond in 
the Neosho River will occur during construction. 
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g) During drought periods, withdrawal of makeup water will reduce 
flows in the Neosho River. Fish populations will be severely stressed. 

h) Entrainment of plankton in the circulating water system may reduce 
the productivity of the cooling lake. Minor losses of fish may occur due to 
impingement and entrainment. Hydrogen sulfide formation in the cooling 
lake during summer may have temporary adverse effects on the biota. 

i) Minor impacts on plankton and fish will occur in the makeup water 
system below Redmond Dam due to entrainment. 

j) The cooling lake will displace rare native prairie habitat for two 
species of wildlife which are rare in the area.' ' . 

k) Fluctuation in level of the cooling lake will cause extensive mudflats 
to develop during drought conditions. . 

1) Insignificant effects from normal operational releases of radioactive 
material. 

m) Exposure of plant personnel to 450 man·rems per year of radiation. 
n) The capital and operating costs of the plant. 

218. The principal benefit of the plant is the prod uction of electrical energy 
to satisfy the needs of the Applicants' customers. Based on the capacity factor 
range of 65%-75% used to evaluate WCGS, the probable generation of electricity 
will range from apprOXimately 6.6 to 7.6 billion kilowatt hours of electricity per 
year. 

219. The Board finds that, based upon the entire record regarding need fcir 
power and the available alternatives to the plant, construction of WCGS for 
operation on the schedule proposed by the Applicants is required to meet the 
need for electric power and that the plant, as designed and selected from avail
able alternatives, represents the optimum selection based on overall economic 
and environmental consideration. The Board further finds that, based on the 
entire record, the environmental and economic benefits from the construction 
and operation of the plant are greater than the environmental and economic 
costs which will necessarily be incurred. " 

I. Federal Water Pollution Control Act 

220. The State of Kansas, through its Department of Health and Environ
ment, issued to Applicants on September 2, 1975, a certification, FES, p. G-13, 
that: 

... [AJ ny proposed discharge(s) from the ... facility will be in compliance 
with all applicable Water Quality Criteria Standards of the State of Kansas 
and Sections 301,302,306,307 and any other applicable section(s) of the 
Federal Water Pollution Control Act. 

The licensing Board finds that this certificate satisfies the requirements of Sec-
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tion 401 of the Federal Water Pollution Control Act, as amended (33 U.S.C. 
§1341). 

IV. RADIOLOGICAL HEALTH AND SAFETY ISSUES (UNCONTESTED) 

A. The Application and its Review 

221. On May 17, 1974, the Commission docketed for formal review the 
application by Kansas City Power & Light Company for licenses to construct 
and operate the Wolf Creek Generating Station, Unit 1, on a site in Coffey 
County, Kansas. The application is one of four concurrently flIed applications 
submitted under the Commission's standardization policy by five utilities which 
have formed for that purpose the Standardized Nuclear Unit Power Plant System 
("SNUPPS"). These applications were flIed pursuant to the Commission's 
"Duplicate Plant" concept, 1 

0 5 whereby one or more utilities may submit indio 
vidual construction permit applications which reference, for the technical infor
mation pertaining to design specified in 10 CFR §50.34, a single document 
describing the design of the reactors which are to be constructed and operated at 
the various sites. This concept permits the simultaneous review of the safety
related parameters of the duplicate plants. The other SNUPPS applications were 
flIed by: (1) Northern States Power Company for the Tyrone Energy Park in 
Dunn County, Wisconsin (Docket No. STN 50484); (2) Rochester Gas and 
Electric Corporation for the Sterling Power Project Nuclear Unit 1 in Cayuga 
County, New York (Docket No. STN 50485); and (3) Union Electric Company 
for the Callaway Plant, Units 1 and 2, in Callaway County, Missouri (Docket 
Nos. STN 50483 and 50486}.106 

222. The Wolf Creek -application includes a SNUPPS Preliminary Safety 
Analysis Report ("SNUPPS PSAR"), (Exhibit 1), which describes those portions 
of the Wolf Creek Generating Station that are standard to the SNUPPS 
plants; 0 7 and a Wolf Creek Generating Station Addendum to the SNUPPS 
PSAR ("PSAR Site Addendum"), (Exhibit 2), which sets forth the specific site 
and related design information,' and the applicant-related information for the 
plant. The application contains a description of the site and the basis for its 
suitability, a detailed deSCription of the proposed facility, including those 
reactor systems and features which are essential to safety, an analysis of 'the 
safety features provided for in the facility design, an evaluation of various 

IO! See Subpart D of 10 CFR Part 2 and Appendix N to 10 CFR Part 50. 
I 06 Construction permits were issued to Union Electric Company for the Callaway Plant 

on April 16, 1976. See 41 Fed. Reg. 17436 (April 26, 1976). ' 
107 Portions of the Westinghouse Reference Safety Analysis Report (RESAR-3 

Consolidated Version as amended through Amendment 6) are incorporated into the 
SNUPPS PSAR as specified in section 1.6 thereof. 
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postulated accidents and hazards involved in the operation of such a facility and 
a description of the engineered safety features provided to limit their effect. It 
also includes a description of the financial qualifications of Applicants, a descrip
tion of the technical qualifications of Applicant Kansas Gas and Electric Com
pany,1 08 including its contractors, to design and construct the facility, a 
description of Applicants' quality assurance program and plans for the conduct 
of operation, and information relevant to the common defense and security of 
the United States. The Licensing Board fmds that the application adequately 
describes the proposed facility in accordance with the Commission's regulations. 

, 223. The Staff reviewed, the information provided by Applicants and per
formed its own analyses and investigations evaluating the radiological health and 
safety aspects of the Wolf Creek Generating Station. The results of the Staffs 
technical evaluation of the proposed plant design and the scope of the technical 
matters considered by the Staff in that evaluation are set forth in the Safety 
Evaluation Report (USER") (following Tr. 521), which was issued on September 
3,1975. 

224. The Advisory Committee on Reactor Safeguards has also reviewed the 
radiological health and safety aspects of the application. In a letter of October 
16, 1975, to the Chairman of the Commission, the ACRS concluded that if due 
consideration is given 'to certain matters which the ACRS believes can be reo 
solved during construction, the Wolf Creek Generating Station, Unit 1, can be 
constructed with reasonable assurance that it can be operated without undue 
risk to the health and safety of the public. 1 

09 The matters referred to include 
fuel design, ECCS evaluation, fue hazards, protection against sabotage;coordina
tion of emergency plans with state agencies and previously identified generic 
problems. 

225. On January 14, 1976, the Staff issued Supplement No.1 to the SER 
(USER Supp. 1") (following Tr. 521), which summarizes the results of the 
Staffs evaluation of the additional information submitted by Applicants since 
the issuance of the SER, and which addresses (see SER Supp. 1, § 18.0) the 
comments made by the ACRS in its report of October 16, 1975. In addition, 
Applicants reported on the status of, and the applicability to Wolf Creek 
Generating Station of, the generic problems relating to light water reactors dis
cussed in an ACRS report of March 12,. 1975, and referred to in the ACRS 
Report. 1 1 0 Schwoerer Supplemental Testimony. 1 lIThe Board finds that the 

loa Applicant Kansas Gas and Electric Company has primary responsibility for the 
design, installation, construction, operation and maintenance of the piant. 

I 09The ACRS letter is reprinted at Appendix B of Supplement No.1 of the SER. 
110 In addition, the Staff presented, in Exhibit 10, a listing of the generic problems and a 

report on the status of their resolution. 
111 Supplemental Testimony of Frank Schwoerer, following Tr. 2520 (hereinafter 

"Schwoerer Supplemental Testimony"). 
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Staff and Applicants have taken or plan to take appropriate actions in response 
to the comments and recommendations of the ACRS with respect to this appli
cation. 1.11 a 

226. On February 10, 1976, the Staff issued Supplement No.2 to the SER 
("SER Supp. 2") (following Tr. 2551), which summarizes the results of the 
Staffs evaluation of the additional information submitted by Applicants since 
the issuance of Supplement No. 1 to the SER, and which includes the 'results of 
the Staffs review of the radioactive waste mana~ement systems to meet the 
requirements of Appendix I to 10 CFR Part 50.111 ' . 

227. The Staff concluded, as a: result of its revi.ew of the application, that 
the issuance of permits for construction of the facility' will not be inimical to 
the common defense and security or to the health and safety of the public, and 
that the proposed facility can be constructed and operated at the proposed 
location without undue risk to the health and safety of the public. "SER: SER 
Supp. 1; SER Supp. 2, §21.0. ' . 

B. The Site 

, 228. The licensing Board has evaluated the proposed site for the Wolf 
Creek Generating Station to determine whether, considering the particular 
design proposed for the Wolf Creek Generating Station' and the site criteria 
contained in 10 CFR Part 100, the proposed facility can be constructed and 
operated at the proposed location without undue risk to the health and safety of 
the public. 

229. The record before the Board includes Applicants' thorough description 
of the site, PSAR Site Addendum, §2; Applicants' Testimony on Site Suitabili
ty,112 following Tr. 2700, and the results of the Staffs detailed technical review 
of the site characteristics. SER, §2. The site evaluation has addressed the popu
lation distribution and density, the use characteristics of the site environs, and 
the physical characteristics of the site, including meteorology, hydrology, 
geology, and seismology, to determine that these characteristics have been 
adequately described, that they have been given appropriate consideration in the 
design of the Wolf Creek Generating Station, and that they conform to the 
Commission's reactor site criteria; 10 CFR Part 100, taking into consideration 
the facility design and proposed engineered safety features. 

I I I aThe dissenting member believes, in view of the umesolved items listed by the 
ACRS, that there are not sufficient data in the record from which to conclude that, in 
accordance with the regulations (10 CFR SO.3S(a)}, the Applicants have described all of the 
safety features or components which require research and development and that Applicants 
have identified and there will be conducted a research and development program reasonably 
designed to resolve safety questions associated with such features or components. 

I II bSupplement No.3 was issued on November 29, 1976. See paragraph 262, infra. 
I J 2 Hereinafter "Applicants' Site Testimony." 
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230. The proposed site is a 10,500 acre tract of rural land in the Wolf Creek 
Valley in Coffey County, Kansas, approximately 75 miles southwest of Kansas 
City, Kansas, 100 miles northeast of Wichita, Kansas, 53 miles south of Topeka, 
Kansas, and 28 miles east·southeast of Emporia, Kansas. SER, §2.1.1; Appli· 
cants' Site Testimony, pp. 2,3. 

231. The 1970 population within a 50·mile radius of the site was 163,834, 
which corresponds to a population density of 21 persons per square mile. Appli. 
cants have projected the population within 50 miles of the site to be 194,851 by 
the year 2020-a growth of 19 percent. Applicants' projected population growth 
compares reasonably well with independent projections of population growth 
made for that area of the United States by the Commerce Department's Bureau 
of Economic Analysis and is therefore acceptable. SER, §2.1.2; Applicants' Site 
Testimony, p. 3. 

232. The nearest population center containing more than 25,000 residents is 
Topeka, Kansas, located 53 miles north of the site, which had a 1970 population 
of 155,322. This population center distance of 53 miles is well in excess of the 
minimum distance of one·third times the low population zone radius of 25 
miles (4000 meters), as required by 10 CFR Part 100. Applicants' Site Testi· 
mony, p. 4. If Emporia, Kansas, whi~h had a 1970 population of about 23,000 
and is expected to exceed 25,000 early in the plant's operating life, and which is 
located 28 miles west·northwest of the site, were considered to be the appro· 
priate popUlation center, the population center distance would still be well in 
excess of the required minimum distance. In 1970, there were 101 residents 
within the low population zone, and a decline to about 60 persons by 1980 is 
projected. SER, § §2.1.1, 2.1.2; Applicants' Site Testimony, p. 5. 

233. Applicants have defined an exclusion area which consists of the land 
surrounding the planned location of the plant structures out to a radius of 0.75 
miles (1200 meters) measured from the center of the reactor building. Except 
for several public roads which presently traverse the deSignated exclusion area, 
Applicants own or control all of the area within designated exclusion area, 
including the mineral rights. Applicants have provided reasonable assurance that 
the public roads which traverse the exclusion area can and will be abandoned 
prior to the start of construction. SER, § 2.1.1 ; Applicants' Site Testimony, p. 5. 
Since Applicants presently either own (including mineral rights), or have a 
permanent easement (including control of mineral~) on, all land within the desig· 
nated exclusion area, they have the authority to determine all activities within 
the exclusion area as defmed by 10 CFR Part 100. 

234. The Board finds that the exclusion area, low population zone, and 
population center distance for the Wolf Creek Generating Station meet the 
requirements of 10 CFR Part 100 and are acceptable. 

235. The evaluation of the use characteristics of the site environs has in· 
cluded an examination of the nearby industrial, transportation, and military 
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facilities. There are no significant manufacturing facilities within a S·mile radius 
of the proposed plant site. While there are no chemical plants or significant 
chemical storage facilities within 5 miles of the site, there are facilities for the 
storage of petroleum, petroleum products, and fertilizer at Sharpe and Burling
ton, Kansas, located about 3.2 miles north of the site and 4.7 miles southwest of 
the site, respectively. Analyses by Applicants and the Staff of the consequences 
of a postulated failure of the largest petroleum storage facility, a 90,000 gallon 
propane storage tank at Sharpe, and of the postulated detonation of a flammable 
cloud about 1.6 miles from the site, show that there would be no adverse effects 
on the safety-related plant structures. SER §2.2; Applicants' Site Testimony, 
pp. 6,7; PSAR Site Addendum, §2.2.1.2.2. 

236. There are no Significant highways, railroads, water transportation 
routes, or airports near the site. The nearest major highway is U.S. Route 75, 
which passes 2.8 miles west of the site. The nearest railroad track is a line of the 
Missouri Pacific Railroad which passes ,about 9 miles to the southeast. SER, 
§ 2.2; Applicants' Site Testimony, pp. 7,8. 

237. The closest pipelines are 8-inch and 12·inch diameter lines which carry 
refined hydrocarbons and which pass 2.6 miles northwest of the plant site. The 
Staff's evaluation of the consequences of a postulated failure of these pipes 
shows that such accidents would have no adverse effects on the safety·related 
plant structures. SER, §2.2; Applicants' Site Testimony, pp. 8,9. 

238. There are no significant military facilities near the proposed plant site. 
The only military facility within 5 miles of the site is the Kansas Army National 
Guard Armory in Burlington, located 3.9 miles to the southwest. SER, §2.2; 
Applicants' Site Testimony, p. 5. 

. 239. Since no nearby industrial, transportation, and military activities have 
been identified which have the potential for adversely affecting safety·related 
plant structures and systems at the proposed site, the Ucensing Board finds that 
there are no offsite hazards that would affect the safe operation of, or require 
special consideration in the design of, the Wolf Creek Generating Station. 

240. The climate of the region in which the proposed site is located is 
continental, characterized by rapid·changes in temperature and the extremes of 
hot summers and cold winters. Severe weather is not uncommon, and thunder
storms can be expected to occur on about 59 days per year. During the 
1955·1967 period, 50 tornadoes were reported in the one·degree latitude-longi
tude square containing the proposed site, giving a mean annual tornado free 
quency of 3.8. The computed recurrence interval for a tornado at the plant site 
is 340 years. Applicants have selected a design basis tornado which is adequately 
conservative for the area. SER, §2.3.1; Applicants' Site Testimony, p. 9. 

241. Atmospheric dispersion conditions at the site were based upon joint 
frequency distributiops of wind speed and direction by atmospheric stability 
class (based upon vertical temperature differences) from one year of onsite 
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data. The Staff, for its evaluation of atmospheric dispersion characteristics at the 
proposed site, used joint frequency distributions based upon wind speed and 
direction measurements at the IO-meter level and the vertical temperature 
gradient measured between the, lO-meter and 6Q-meter levels. The onsite 
meteorological data provides a reasonably representative and conservative basis 
for estimating atmospheric dispersion conditions at the proposed site, and it 
compares favorably with existing long-term data for the site area. SER, §2.3.3; 
Applicants' Site Testimony, pp. 9, 10. The Staff performed an evaluation of 
short-term accidental releases from buildings and vents assuming a ground level 
release with a building wake factor of 1325 square meters using the onsite data 
and the diffusion model described in Regulatory Guide 1.4. SER, §2.3.4. 

242. The Ucensing 'Board finds that, with respect to the expected 
atmospheric dispersion conditions and the occurrence of severe weather condi
tions, including tornadoes, the proposed site for the Wolf Creek Generating 
Station is acceptable. 

243. Primary plant structures at the 'station will be located on the east side 
of a 5,090-acre cooling lake, which will provide cooling water for normal opera
tion and for shutdown requirements_ Additional makeup water will be pumped 
from the John Redmond Reservoir,located 4 miles northwest of the plant on the 
Neosho River. A 95~acre submerged pond, formed by excavating a portion of the 
cooling lake and constructing a submerged seismic Category I dam, will act as 
the safety-related portion of the ultimate heat sink, providing essential cooling 
water for ,shutdown in the event water is not available from the cooling lake_ 
SER, § 2.4.1 ; Applicants' Site Testimony, pp. II, 12. 

244. Several potential flood-producing sources have been investigated, in
cluding postulated dam failures on the Neosho and Cottonwood Rivers, in
adequate drainage of runoff in the plant site area, and probable maximum flood 
on Wolf Creek. An evaluation of the potential effects of a postulated accident 
involving the domino failure of 4 upstream dams coincident with a standard 
project flood shows that the resultant flood would not spill into the Wolf Creek 
drainage basin and would, therefore, have no effect on safety-related buildings at 
the site. The design bases proposed for the site drainage facilities are such that a 
local probable maximum flood would not constitute a threat to safety-related 
buildings. Applicants and the Staff estimated the water level in the cooling 'lake 
and the peak flow produced by a probable maximum'flood on Wolf Creek. The 
Staff has found Applicants' predicted maximum water level in the lake and the 
amount of freeboard to be provided for the main dam, considering the sig
nificant wave at that level, to be acceptable. Since the water elevation in the 
cooling lake due to a probable maximum flood plus wind activity will be below 
plant grade level, the probable maximum flood on Wolf Creek will not adversely 
affect the plant site. SER, §2.4.2; Applicants' Site Testimony, pp. 12-14. 

245. The cooling water necessary to remove waste heat from the plant 
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during normal operation or postulated accident conditions will be obtained from 
the proposed cooling lake via pumps in the essential service water pumphouse. 
TIle intake structure at the pumphouse will be located on the edge of the cooling 
lake near the plant site and will be coimected to the 95-acre submerged pond. 
The essential service water intake and discharge structures will both be seismic 
Category I and will be located on opposite ends of the submerged pond to 
prevent short-circuiting of the flow between the intake and discharge structure. 
Applicants will carry out a moni!oring program for the submerged pond to 
assure that the capacity of the pond remains above the level required to provide 
a cooling water heat sink for the safe shutdown of the reactor under postulated 
accident conditions. SER, §2.4.3; PSAR Site Addendum, §2.4.11.6. 

246. The hydrological consequences of a postulated radioactive liquid re
lease from the plant have been evaluated, including potential flow paths, travel 
times and dilution factors. A spill, entering the groundwater, would travel to the 
cooling lake ,in 38 years. Dilution would result in concentrations of radioactive 
materials in the lake which are a small fraction of the limits in Appendix B to 10 
CFR Part 20. The resultant concentrations in groundwater beyond the cooling 
lake area would be even less, due to further dilution effects. SER, §2.4.2; 
Applicants' Site Testimony, pp. 14-18. 

247. The Board finds that acceptable flood design bases have been adopted, 
an acceptable water supply can be assured for safety, and plant construction and 
operation will not adversely affect regional or local groundwater users. 

248. An evaluation of the geological characteristics of the region and the 
immediate site area has disclosed no geo-technical phenomena, attributable to 
capable faults, subsidence or solutioning due to mineral or fluid extraction, or 
other geologic features which represent a hazard or potential hazard to the 
proposed facility. In addition, there is no evidence to indicate surface faulting in 
the site area or any geologic structure in the vicinity of the site that could cause 
surface displacement. SER, § § 2.5.1, 2.5.2, 2.5.3; Applicants' Site Testimony; 
pp. 19-23; PSAR Site Addendum, § §2.5.1, 2.5.3. 

249. The Staff reviewed the vibratory ground motion potential for the site 
in order to: (1) determine an acceptable value for the intensity of the safe 
shutdown earthquake and the resultant ground acceleration value to be applied 
to the design of those seismic Category I structures outside the scope of the 
standard (SNUPPS) portion of the facility;' and, (2) assure that the resultant 
ground acceleration value for the site safe shutdown earthquake does not exceed 
the design value of 0.2g at "the foundation established for the standard (SNUPPS) 
portion of the facility. The Staff has taken the position that an intensity MM VII 
at the site is an appropriate value for the random earthquake which should be 
considered in the development of the safe shutdown earthquake for the Wolf 
Creek site. The Staff chose a, horizontal acceleration of 0.12g, which represents 
the trend of the means of the observed acceleration data at intensity MM VII, 
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for the Wolf Creek safe shutdown earthquake. Applicants have a~eed to design 
those seismic Category I structures which are outside the standard plant p'lrtion 
of the facility to a safe shutdown acceleration of 0.12g applied at the foundation 
level. The resultant safe shutdown earthquake acceleration at foundation level 
for the standard plant portion of the facility would be below the design value of 
0.2g, and is therefore acceptable. SER, §2.5.4; Applicants' Site Testimony, pp. 
24-27; PSAR Site Addendum, §2.5.2. 

250. In reaching its conclusion on the geologie and seismic characteristics of 
the site, the licensing Board has considered recent data from an aeromagnetic 
survey of northeastern Kansas, being undertaken, by the Kansas Geological Sur
vey. The survey disclosed the existence of magnetic anomalies north of the 
WCGS site. The most recent preliminary data indicate that strong magnetic 
anomalies are present as close as 46 miles from the site. Exhibit June 24, 1976-1: 
If the magnetic anomalies were found to continue in the same trend, they would 
include the site. Tr. 5063-5064. In an attempt to better understand the magnetic 
anomalies, gravity data have been examined to determine whether a correlation 
exists between the magnetic anomalies and any gravity anomalies. The associ
ation of any magnetic anomalies with fairly strong gravity highs could possibly 
imply faulting or a crustal flaw. While some of the magnetic anomalies north of 
the site show a correlation with weak gravity highs, other are correlated with 
weak gravity lows. Exhibit June 24, 1976-1, pp. 4-5. The overall trend of the 
magnetic anomalies does not correlate with the gravity data. Tr. 5109, 5120. 
Moreover, there is no evidence at present from the gravity data that faults are 
associated with the magnetic anomalies. Tr. 5065, 5123-5124. Nor is there any 
evidence of recent geologic movement on any structures in the region. Stepp/ 
Coplan Affidavit.l 13 

251. If the magnetic anomalies represented a causative factor for seismic 
activity, an earthquake trend along the anomalies would have been expected, as 
indeed has been found in other areas. Tr. 5112, 5114. There does not, however, 
appear to be any correlation between the trend of the magnetic anomalies and 
earthquakes. Stepp/Coplan Affidavit, p: 3; Tr. 5111, 5113-5114. It is possible 
that some small earthquakes up to intensity MM V are associated with magnetic 
anomalies in Missouri and elsewhere in northeastern Kansas. Tr. 5113. However, 
WCGS is designed to withstand an intensity MM VII earthquake. Tr. 5113. Thus, 
even if earthquakes are associated with the magnetic anomalies, the design earth
quake for WCGS is two intensities higher than the earthquakes which have 
occurred in proximity to the anomalies. Tr. 5121. Should the magnetic 
anomalies trend later to be found to extend to the site, the likelihood that the 
design earthquake for WCGS would have to ,be changed is remote. The licensing 
Board therefore finds that the safe shutdown earthquake acceleration used for 

113 Affidavit of NRC Staff on Kansas Geological Survey Aeromagnetic Map, J.C. Stepp 
and S.M. Coplan, following Tr. 5100 (hereinafter "Stepp/Coplan Affidavit"). 
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the design of WCGS is an appropriate basis for seismic design. Stepp/Coplan 
Affidavit, p. 3; Tr. 5122-5123,5125-5126. 

252. The licensing Board finds that there are no geologic structures which 
would tend to localize earthquakes in the site vicinity or cause surface faulting at 
the site, that the seismic 'design bases are appropriately conservative for the 
earthquake potential at the site, and that there are no known geologic features at 
the site which could present a potential hazard due to solution activity and/or 
subsidence. The proposed site is therefore acceptable for the Wolf Creek 
Generating Station, from the standpoint of geological and seismological con· 
siderations. 

253. The licensing Board also finds that the foundation engineering design 
for the plant meets the requirements of Appendix A to 10 CFR Part 100, and is 
therefore acceptable. SER, §2.6; PSAR Site Addendum, §2.5.4. 

254. Applicants and the Staff have· both analyzed the response of the 
facility to certain anticipated operating transients and postulated accidents. SER 
and SER Supp. 1, §15; SNUPPS PSAR, §15. The potential consequences of 
such highly unlikely postulated accidents (design basis accidents) as a loss·of· 
coolant accident, a streamline break accident, a steam generator tube rupture, a 
fuel handling accident, a rupture of a radioactive gas storage tank in the gaseous 
radioactive waste treatment system, and a control rod ejection accident have 
been considered. Conservative analyses of these accidents have revealed that the 
calculated potential offsite dose that might result in the very unlikely event of 
their occurrence would be well within the Commission's guidelines for site 
acceptability in 10 CFR Part 100. Ibid. 

255. The Licensing Board finds that the proposed site is a suitable location 
for a nuclear power reactor of the general size and type proposed from the 
standpoint of radiological health and safety considerations. Further, taking into 
consideration the particular design proposed for the Wolf Creek Generating 
Station and the site criteria contained in 10 CFR Part 100, the Licensing Board 
fmds that the proposed facility can be constructed and operated at the proposed 
location without undue risk to the health and safety of the public. 

C. Design of the Facility . 

256. The Staff has reviewed the Wolf Creek Generating Station design, 
fabrication, construction, and testing criteria, and the expected performance 
characteristics of the structures, systems and components important to safety, to 
determine that they are in accord with the Commission's General Design 
Criteria, Quality Assurance Criteria, Regulatory Guides, and other appropriate 
codes and standards, and that any departure from these criteria, codes and 
standards has been identified and justified. SER, § 1.5. 

257. The Wolf Creek Generating Station will utilize a four·loop pressurized 
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water reactor nuclear steam supply system having a core power level of 3411 
MWt. The reactor core will be composed of uranium dioxide pellets enclosed in 
zircaloy tubes with welded end plugs. The fuel tubes will be grouped and sup
ported in assemblies with a 17 x 17 fuel rod array. SER, §§1.2.1, 4.1. The 
reactor coolant system will include a reactor vessel and four coolant loops con· 
nected in parallel to the vessel. Water will serve as both the moderator and the 
coolant and will be circulated through the reactor vessel and core by four 
coolant pumps. The heated water will flow through four steam generators 
where heat will be transferred to the secondary (steam) system. An electrically 
heated pressurizer will establish and maintain the reactor coolant pressure, and 
will provide a surge chamber and a water reserve to accommodate reactor 
coolant volume changes during operation. The reactor will be controlled by 
control rod movement and regulation of the boric' aci~ concentration in the 
reactor coolant. The control elements, whose drive shafts will penetrate the top 
head of the reactor vessel, will be moved vertically within the core by individual 
control rod drives. A reactor protection system will be provided that auto· 
matically initiates appropriate action whenever a condition monitored by the 
system approaches preestablished limits. This reactor protection system will act 
to shllt down the reactor, close isolation valves, and initiate operation of the 
engineered safety features should any or all of these actions be required. SER, 
§ § 1.2.1,4.0,5.0. 

258. The nuclear steam supply system will be housed in a containment 
structure. An auxiliary building, to be located adjacent to the containment 
structure, will house components of engineered safety features, and various reo 
lated auxiliary systems. The fuel handling building, also to be located adjacent to 
the containment structl.!re, will house a, spent fuel pool and new fuel storage 
facility. The radwaste building, which will be separate from the other structures, 
will house the radioactive waste treatment systems. SER, § 1.2.1. 

259. Plant structures, systems and components important to safety, that are 
required to be designed to withstand the .effects of a safe shutdown earthquake 
(0.2g) and remain functional, have been properly classified as seismic Category I 
items, and will be designed to withstand the effects of forces imposed by such an 
earthquake. SER, § §3.2.1, 3.7-3.10; SNUPPS PSAR and PSAR Site Addendum, 
§3. All seismic Category I structures which will be exposed to wind and tornado 
forces will be designed to withstand the effects of forces imposed by the design 
wind (velocity of 100 miles per hour based upon a recurrence interval of 100 
years) and by the design basis tornado (tangential wind velocity of 290 miles per 
hour and translational velocity of 70 miles per hour) specified for the site. SER, 
§3.3; SNUPPS PSAR, §3. Ukewise, seismic Category I structures will be 
adequately protected during the design flood or the highest groundwater level 
specified for the plant. SER, §3.4; SNUPPS PSAR and PSAR Site Addendum, 
§3. The plant, will be designed so that postulated missiles generated from 
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internal sources and from outside of containment do not cause or increase the 
severity of an accident. SER, §3.5; SNUPPS PSAR, §3. The Staff has can· 
cluded, SER §3.l, and the Licensing Board finds, that the proposed facility can 
be designed, constructed and operated to meet the requirements of the General 
Design Criteria. 

260. Wolf Creek Generating Station will have engineered safety feature 
systems, the purpose of which is to provide a complete and consistent means of 
assuring that the plant personnel and the public will be protected from excessive 
exposure to radioactive materials in the event of a major accident. These engi· 
neered safety systems and components will be deSIgned to assure safe shutdown 
of the reactor under the adverse conditions of various postulated design basis 
accidents. Designed as seismic Category I, these engineered safety systems and 
components must function even with complete loss of offsite power and will be 
provided in sufficient redundancy so that a single failure of any component or 
system will not result in the loss of the capability to achieve safe shutdown of 
the reactor. SER, §6.l. 

261. One of the engineered safety features of the plant is a steel·lined, 
prestressed, posttensioned concrete containment structure and associated 
systems. The containment structure, including its penetrations, is designed to 
safely confine, within the leakage limit of the containment, the radioactive 
material that could be released in the event of an accident. A containment spray 
system will provide borated water containing sodium hydroxide to remove heat 
and radioactive iodine in the event of an accidental coolant release. The contain· 
ment cooling system, consisting of four equal capacity fan 'cooling units, will be 
used during normal plant operation. During accident conditions, these fan 
coolers are capable of maintaining the containment pressure below design levels 
even in the event of a single active fail,ure in either the spray system or the fan 
cooling system. SER, § § 1.2.1, 6.2. 

262. Another engineered safety feature is the emergency core cooling 
system, which is designed to provide emergency core cooling during those 
postulated accident conditions where it is assumed that mechanical failures 
occur in the reactor coolant system piping, resulting in loss of coolant from the 
reactor vessel greater than the available coolant makeup capacity using normal 
operating equipment. This system, together with the containment, containment 
cooling system and auxiliary feedwater system, will also be designed to protect 
against steam line break consequences. Subsequent to the receipt of evidence on 
the performance of the plant's ECCS system, the Staff advised the Board by 
letter of recent information based on operating data from Westinghouse facility 
which indicates that the water temperature in the upper portion of the head of 
reactors designed by Westinghouse exceeds the temperatures used as input condi· 
tions in evaluating ECeS performance. The Staff stated that this increase in 

, upper head water temperature would entail a slight reduction in total permissible 
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nuclear peaking factor (F ) and that a revised analysis reflecting 'this change 
would be presented to the lJoard. Such an analysis has been provided in Supple
ment No.3 to the SER, dated November 29,1976. The unopposedl1 3a motion 
of the Staff of December 10, 1976, for incorporation of this Supplement into 
the record as Exhibit 32 is granted. The results of the new analysis show that, 
contrary to the Staffs earlier expectation, a reduction in permissible peaking 
factor is not necessary and the resulting peak temperature is lower than previous
ly calculated (2148° compared to 2178°). The calculated maximum local metall 
water reaction is also slightly lower than previously calculated. These differences 
are attributed to the use, in the current analysis of a modified version of the 
Westin~ouse evaluation model approved by the Staff in M~y 1976. On the 
basis of the new Staff evaluation, as well as its previous evaluation, the Staff 
concluded that the emergency core cooling system conforms to the acceptance 
criteria of 10 CFR 50.46 and reaffirmed its conclusion that the design of the 
system complies with the Final Acceptance Criteria. The Board concurs in this 
assessment. 

263. Wolf Creek Generating Station will have radioactive waste management 
systems and an offsite radiological monitoring program. The radioactive waste 
management systems will be designed to provide for controlled handling and 
treatment of liqUid, gaseous, and solid wastes.114 On September 2, 1975, the 
Commission announced 115 the availability of an optional method for complying 
with its guidelines on the releases of radioactive materials in the nuclear power 
plant effluents (Appendix I to 10 CFR Part 50). That option permits a deter
mination of compliance with AppendiX I without making a cost·benefit analysis 
if the radioactive waste management systems meet the guidelines of the pro
posed Appendix I used by the Staff before the final Appendix I became effec
tive. Applicants have chosen to select this option of not performing a cost-bene
fit analysis. SER Supp. 1, § 11.1. 

264. The Staff has evaluated the design of the systems provided for the 
control 'of the radioactive effluents from the Wolf Creek r.~nerating Station and 
has determined that these systems can control the release of radioactive wastes 
within the limits of the Commission's standards for protection against radiation, 
10 CFR Part 20, and that the equipment to be provided will be capable of being 
operated by Applicants in such a manne'r as to reduce radioactive releases to 
levels that are "as low as is reasonably achievable," as prescribed by the criteria 

113aAlI parties indicated in a conference telephone call with Board on December 6, 
1976, that they would have no objection to the Staff's forthcoming motion. 

I "'The radioactive waste management systems are described in SNUPPS PSAR, § 11. 
The offsite radiological monitoring program and the estimated doses due to the anticipated 
releases of gaseous and liquid radioactive effluents are described in PSAR Site Addendum, 
§11. 

115 40 Fed. Reg. 40816 (September 4,1975). 
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in Appendix I to 10 CFR Part SO. FES, §3.5; SER, § 11; SER Supp. 1, § 11; 
SER Supp. 2, § 11 and Appendix B. The Board concurs in the conclusions of the 
Staff that the proposed liquid and gaseous radioactive waste management 
systems for the Wolf Creek facility will satisfy the requirements of Appendix I. 
Therefore, the Board finds that the design of these features is acceptable. 

265. The Staff has also evaluated Applicants' radiation protection program. 
SNUPPS PSAR and PSAR Site Addendum, § 12. The review covered Applicants' 
radiation protection design features, including shielding and the layout of the 
facility, the area monitoring program, which details radiological and airborne 
radioactivity monitoring features, the ventilation systems which will be designed 
to provide a suitable radiological environment, and the health physics program. 
This review has shown that occupational radiation exposures can be controlled 
to meet the requirements of 10 CFR Parts 20 and SO. SER, §12. 

D. Research and Development 

266. The nuclear steam supply systems are similar to other large pressurized 
water reactors now being designed and built by Westinghouse for plants being 
constructed under Commission construction permits. The Applicants, the ACRS, 
and the Staff have identified certain on-going investigations to confirm and 
finalize the design of certain of the plant systems, which include generic design 
features. SER, § 1.7. Westinghouse is also conducting an integrated test program 
to confirm the deSign margins associated with the 17 x 17 fuel assembly design. 
The review of the additional information on the design and nuclear characteris
tics of this fuel is being conducted in connection with a. number of pending 
operating license applications and will be completed well before an operating 
license application is submitted for the Wolf Creek Generating Station. A pro
gram· to confirm the adequacy of the fire stop design will be carried out. SER, 
§4.l; Schwoerer Supplemental Testimony; Tr. 2521-2523. 

267. The Staff has concluded, and the Board finds, that Applicants have 
identified and will perform development tests necessary for verification of the 
design and safe operation of the Wolf Creek Generating Station on a timely 
schedule, ~nd that if the results of such tests are not succ'essful, appropriate 
alternative actions, or restrictions in operation, can be imposed to protect the 
health and safety of the public. SER, § 1.7. 

E. Technical Qualifications 

268. Applicant Kansas Gas and Electric Company will be responsible for the 
design, construction and operation of the Wolf Creek Generating Station. KG&E 
has joined with the other SNUPPS utilities to form a SNUPPS Project Organiza
tion, with technical representatives from each utility, to manage the design and 
procurement of the standard portions of the SNUPPS plants. KG&E has estab-
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lished a Nuclear Development Department to be responsible for the design and 
construction of the Wolf Creek Generating Station. SER, § 13.1: PSAR Site 
Addendum, § § 1.4.1, 13.1.1. KG&E will be assisted in the design, construction, 
and operation of the Wolf Creek Generating Station by technically qualified 
contractors and agents. The SNUPPSProject Organization, acting on behalf of 
the SNUPPS utilities, has retained the Bechtel Power Corporation to provide 
architect-engineer services, including procurement, for the standard portions of 
the SNUPPS pl~nts. The Westinghouse Electric Corporation has been retained to 
design, manufacture and deliver to the appropriate site the nuclear steam supply 
system and the initial core for each of the five SNUPPS units. KG&E has 
retained Sargent & Lundy as an architect-engineer to provide engineering and 
technical services for those portions of the Wolf Creek Generating Station. SER, 
§ 1.4~ SNUPPS PSAR and PSAR Site Addendum, § 1.4. 

269. The Staffhas concluded, SER §2l, and the Licensing Board finds, that 
KG&E is technically qualified to design and construct the proposed facility! 1 6 

F. Quality Assurance 

270. The SNUPPS Quality Assurance (QA) Committee, consisting of one 
QA representative from each SNUPPS utility, develops the QA manual of pro
cedures, reviews and approves Bechtel and Westinghouse QA programs and 
verifies their adequacy for the project, provides formal audits of the SNUPPS 
Project Organization, and evaluates the effectiveness of the QA program imple
mentation. The SNUPPS Executive Director is responsible for the implementa
tion of the QA program of the SNUPPS Project Organization through the QA 
Manager. The organizational level of the QA Manager provides him with a'de
quate independence and he reports to a sufficiently high management level to 
accomplish his objectives. The QA Manager and each member of the QA Com
mittee can initiate stop work action through the SNUPPS Executive Director for 
the activities 'managed by the SNUPPS Project Organization. A system of 
planned and documented audits will be used by the SNUPPS Project Organiza
tion to verify compliance with the requirements of the QA program and to assess 
its effectiveness. Audit results will be reviewed and corrective action taken by 
responsible management. SER, § 17.2; SNUPPS PSAR, § 17.'The Staff has con
cluded that the SNUPPS Project Organization QA Program for the standard 
portion of the SNUPPS plants includes an acceptable QA organization, with 
adequate policies, procedures and instructions to satisfy the requirements of 
Appendix B to 10 CFR Part 50. SER, § 17.2. 

271. Applicant KG&E is organized to control the activities of the SNUPPS 

116 Applicants' financial qualifications to construct the proposed facility are addressed 
in the Board's findings with respect to Contention II-I. 
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Project Organization and its principal contractors through its membership on the 
SNUPPS QA Committee. KG&E will directly control activities at the site. SER, 
§ 17.5; PSAR Site Addendum, § 17. KG&E'sQA Director has well defined 

,responsibilities and authority for implementing KG&E's QA Program with docu
,mented procedures and instructions. KG&E's QA organization has adequate 
.independence and reports at a sufficiently high management level to accomplish 
its objectives. KG&E's provisions for implementing its QA program, which has 
corporate level management involvement, includes a system of inspections and 
documented audits, with corrective action proc.edures and acceptable QA en· 

,forcement authority, including the authority to stop work. Ibid.; Tr. 4805-4825. 
Based upon its review, the Staff has concluded that KG&E's QA Program com
plies with Appendix B to 10 CFR Part 50, and is acceptable for the design, 
procurement, and construction of the Wolf Creek Generating Statio!). SER, 
§17.5. 

272. The Staff has also evaluated the QA Programs of Bechtel Power Corpo
ration (architect-engineer for the standard plant), Westinghouse Electric Corpo
ration (supplier of the nuclear steam supply system), and DanieUnternational 
Corporation (construction contractor), and has found those programs to be in 
compliance with Appendix B to lp CFR Part 50. SER, §§17.3, 17.4, 17.6. 

273. The Commission's Office of Inspection and Enforcement has con
ducted inspections to examine the implementation of the QA Programs for the 
Wolf Creek Generating Station. A nuclear reactor inspector from that Office 
testified concerning the scope and results of those inspections to date. Supple
mental Testimony of Maynard W. Dickerson in Response to Board Request for 
Results of Inspections Performed by the Office ofInspection and Enforcement, 
following Tr. 4417. The inspector reported that there are currently no unre
solved issues relating to the implementation of the QA programs for the 'Y0lf 
Creek Generating Station. Id., p. 5; Tr.44l9. 

274. The Licensing Board finds that the Wolf Creek QA programs comply 
with Appendix B. to 10 CFR Part SO, and that they are adequate for the design, 
procurement and construction of the Wolf Creek Generating Station .. 

G. Conduct of Operations 

275. The initial test programs for the plant wiIl be conducted by Applicant 
KG&E with technical support from the nuclear steam supply system vendor, the 
architect-engineer, the construction contractor and 'other vendors. SNUPPS 
PSAR and PSAR Site Addendum, § 14. In general, preoperational testing will be 
completed prior to fuel loading. As the 'construction of individual systems is 
completed, preoperational tests are performed to verify, as nearly ·as possible, 
the performance of the system under actual operating conditions. Fuel loading 
begins when all prerequisite system tests and operations are satisfactorily com-
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pleted. While KG&E will provide additional details of its testing program at the 
operating license stage, the Staff has concluded that an acceptable test and 
startup program will be implemented by KG&E. SER, § 14. ' " ' 

276. The' proposed station organization will consist of a technical staff of 
approximately 65 persons. The shift crew will consist of 6 persons; 2 of whom 
will be licensed senior operators and 1 of whom will be a licensed operator. The 
requirements for each job category used at' the plant will meet the minimum 
requirements set forth in 'American National Standards Institute standard, ANSI 
N18.! (1971), "Selection and Training of Personnel for \Nuclear Power Plants:" 
TechniCal support for the plaitt staff will be provided by the Superintendent of 
Nuclear Development and his staff. SER, § 13.1. 

277. A training program will be established to provide plant personnel with 
sufficient knowledge and operating experience to start up, operate, and maintain 
the plant in a safe and efficient manner. SER, § 13.2. The Staff has concluded 
that Applicant KG&E has established an acceptable technical organization to 
implemen't its responsibilities for the design and construction of the Wolf Creek 
Generating Station, that the proposed plant organization, the proposed qualifica
tions of personnel, and the proposed plans for' offsite technical support are 
sufficient to provide acceptable staff and technieat' support for 'the operation of 
the plant, and that the proposed training program is acceptable. SER. § § 13.1, 
13.2. The Board examined KG&E's Vice.President.Operations, to obtain the 
views and plans of top management for implementation of theQA program and 
for the operation of the plant, Tr. 48064825, and finds that KG&E's prelimi· 
nary plans for the conduct of operations are adequate for this stage of the Wolf 
Creek project. 

,278. Applica'nts' preliminary plans for coping with emergencies are ad
'dressed in the Licensing Board's findings on Contention'II4. 

H. Common Defense and Security 

279. The activities to be conducted under the permits and licenses applied 
for will be within the jurisdiction of the United States. All of the directors and 
principal officers of the Applicants are citizens of the United States. Applicants 
are not owned, dominated or controlled by an alien, foreign corporation or 
foreign governement.116a The activities to be conducted do n'ot involve any 
restricted data, but Applicants have agreed to safeguard in accordance with the 
requirements of 10 CFR Part 50 any such data that might become involved. 
Applicants will rely upon obtaining fuel as it is needed from sources of supply 
available for civilian purposes, so that no diversion of special nuclear materials 
from military purposes is involved. The Staff has concluded, SER, § 19, and the 

I I • aThis conclusion is b~sed upon a general statement to its effect submitted by Appli
cant without reference to stockholder lists. 
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Licensing Board finds, that the activities to be performed will not be inimical to 
the common defense and security. 

v. CONCLUSIONS OF LAW 

The Board has reviewed the entire record in this proceeding, including the 
proposed findings of fact submitted by the parties. Those proposed fmdings 
submitted by the parties which are not incorporated directly or inferentially or 
specifically discussed elsewhere in this Partial Initial Decision are herewith re
jected as not being supported by reliable probative and substantial evi-
dence.116b 

. ' , 

Based on its review of the record and the foregoing fmdings of fact, the 
Licensing Board has concluded as follows: 

a. In accordance with the provisions of 10 CFR §SO.3S(a): .. 
(l) Applicants have described the proposed design of the facility includ

ing, but not limited to, the principal architectural and engineering criteria 
for the design, and have identified the major features or components incor
porated therein for the protection of the health and safety of the public; 

(2) Such further technical or design information as may be required to 
complete the safety analysis and which can reasonably be left for later 
consideration will be supplied in the final safety analysis report; 

(3) Safety features or components, if any, which,require research and 
development have been described by Applicants and Applicants have identi
fied, and there will be conducted, a research and development program 
reasonably designed to resolve any safety questions associated with such 
features or components; and· 

(4) On the basis of the foregoing, there is reasonable assurance that (a) 
such safety questions will be satisfactorily resolved at or before the latest 
date stated in the application for completion of construction of the pro
posed facility, and (b) taking into consideration the site criteria contained in 
10 CFR Part 100, the proposed facility can be constructed and operated at 
the proposed location without undue risk to the health and safety of. the 
public. 
b. Applicants are technically qualified to design and construct the proposed 

facility. 
c. The issuance of a permit for construction of the facility will not be 

inimical to the common defense and security or to the health and safety of the 
public. 

116 bThe Bo;rd notes that some Portions of Intervenors' proposed findings are argu
ments rather than findings, making it impractical to resPond to the findings not adopted on 
a paragraph-by-paragraph basis. 
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d. The requirements of Section 102(2) (A), (C) and (E)11 7 of NEPA and 10 
CFR Part 51 have been complied with in this proceeding; . 

e. The Board has considered and decided those matters in controversy 
among the parties within the scope of NEPA and 10 CFR Part 51. We have 
independently considered the conflicting factors contained in the record of the 
proceeding with a view to determining the appropriate action to be taken. We 
have corisidered the environmental, economic, technical and other benefits 
against environmental and other, costs and have also considered the available 
alternatives. We have determined that any construction permit or limited work 
authorization issued pursuant to this Partial Initial Decision shaH be subject to 
the following conditions for the protection of the environment: 

1. 'Applicants shall take the necessary mitigating actions, including 
those summarized in Section 4.5 of the Final Environmental State
ment, during construction of the station and associated trans
mission lines to· avoid unnecessary adverse environmental impacts 
from construction activities, with the exception that total sus
pended solids (TSS) will be monitored as follows: 
Sufficient sediment control measures must be implemented such 
that TSS concentrations in Wolf Creek at a point approximately 
0.5 miles downstream of the proposed main dam (sampling station 
#3) remain as low as practicable, but not to exceed a maximum of 
200 mg/l above preconstruction ambient levels for all flow condi
tions up to and including the mean annual flood for station #3 of 
2250 cfs. This will require an intensive preconstruction monitoring 
program in which TSS and rate of flow must be monitored under 
all conditions at aquatic sampling stations,~ and #3. Using these 
data, graphs or tables shaIl be constructed correlating, flow with 
TSS at each station over a wide range of flows. During construc
tion, ambient TSS concentrations shall be determined by compari
son of flow rate at'station #3 to flow rate-TSS combinations in 
the 'tables or graphs developed from the pre construction monitor-

.! ing program. ,In the event that land use practices in the upper 
watershed beyond the site boundary result in greater TSS con
centrations at station #2 than before construction for similar 
flows, then, the aIlowable concentrations at station #3 may be 
adjusted by the addition of the difference between preconstruction 
and construction concentrations for station #2. to the calculated 
allowable TSS concentrations at station #3. Runoff resulting from 
activities associated with the construction of the power block 

117The Notice of Hearing referred to Subsection (0) of Section 102(2) ofNEPA. Asa 
result of amendments to the statute, however, that subsection has been recodified as 
subsection (E). Pub. L. 94-83, August 9,1975. 
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must meet the EPA TSS limitation of 50 mg!l (40 CFR 432.40 et. 
seq.). 

2. In addition to the preoperational monitoring programs described in 
Section 6.1 of the Environmental Report, with amendments, the 
recommendations included in Section 6.1 of the Final Environ
mental Statement shall be followed. The recommendations include 
the six numbered items in §6.1.3.1 of the FES and the additions 
and corrections of deficiencies in the present monitoring program 
set forth in the third through sixth paragraphs of §6.1.3.2 of the 
FES.··· 

, 3. Applicants shall establish a control program which shall include 
written procedures and instructions to control all construction 
activities and shall provide for periodic management audits to 
determine the adequacy 'of implementation of environmental con- , 
ditions. Applicants shall maintain sufficient records to furnish 

, evidence of compliance with all the environmental conditions. 
4. Before engaging in a construction' activity not evaluated by the 

Commission, Applicants will prepare and record an environmental 
evaluation of such activity, When the evaluation indicates that'such 
activity may result in a significant adverse environmental impact 

, that was not evaluated in the Final Environmental Statement, Ap
plicants shall provide a written evaluation of such activities and 
obtain prior approval of the Director of Project Management for' 
the activities. 

5. If unexpected harmful effects or evidences of irreversible damage 
'are detected during facility construction, Applicants shall provide 
to the, Staff an "acceptable analysis of the problem and a plan of 
action to eliminate or Significantly reduce the harmful effects or 
damage. 

6. Applicants shall adhere to their plan for selective basal application 
, of herbicides thereby prohibiting broadcast application from air
craft or ground rigs which might result in serious impacts upon 
nontarget areas. 

7. Applicants shall undertake a feasibility study to explore the pos
sible benefits associated with public access and use of the cooling 
lake. The completed study shall be contained in the application for 
an operating license. 

f. Any limited 'work authorization or construction permit issued pursuant to 
this Partial Initial Decision shall provide that it is subject to modification or 
revocation pursuant to future action of the' Commission in its rule making on 
"Uranium Fuel Cycle Impacts from Spent Fuel Reprocessing and Radioactive 
Waste Management." (Docket RM.50·3) as required by the Supplemental 
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General Statement of Policy, November 5, 1976. The Board further concludes 
that it has made all of the findings necessary for it to authorize issuance of a 
construction permit except on the issue of financial qualifications, which is 
reserved for later decision, and that the fmdings made include all of those 
necessary to permit the Director of Nuclear Reactor Regulation to issue a 
limited work authorization. 

-VI. ORDER 

WHEREFORE, IT IS ORDERED, in accordance with the Atomic Energy 
Act, as amended, and the Rules and Regulations of the Nuclear Regulatory 
Commission, particularly Sections 2.760, 2.761a, 2.762, and 2.764(a), that 
this Partial Initial Decision shall constitute a portion of the ultimate Initial 
Decision to be issued upon completion of the further proceeding on fmancial 
qualifications. 

It is further ORDERED that this Partial Initial Decision shall be effective 
immediately and shall constitute the final action of the Commission thirty days 
after the date of issuance hereof, subject to any review pursuant to the above 
referenced rules. Exceptions of this Partial Initial Decision must be ftled within 
seven· days after service of the decision. A brief in support of the exceptions 
must be ftled within fifteen days hereafter (twenty days in the case of the NRC 
Staff). Within fifteen days of the filing and service of the brief by the Appellant 
(twenty days in the case of the NRC Staff), any other party may fIle a brief in 
support of, or in opposition to, the exceptions. 

Dated at Bethesda, Maryland 
this 18th day of JanuaryJ977. 

Dissenting Opinion by Samuel W. Jensch: 

ATOMIC SAFETY AND 
UCENSING BOARD 

George C. Anderson, Member 

Lester Kornblith, Jr., Member 

At the outset, I express my concurrence with the majority of the Atomic 
Safety and Licensing Board that on the premises stated and assumed, there is 
reasonable assurance that the proposed Wolf Creek facility can be constructed 
and operated (if adequate funds are available) without undue risk to the health 
and safety of the public. 
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My dissent is directed to two aspects of the majority decisio~: its undue 
length, and its form which is like an advocate's brief for brief writers, rather than 
an adjudication. , 

It is to be emphasized that neither the technical members of the Atomic 
Safety and Licensing Boards, in general, nor the parties, are to be faulted for the 
general length and form of this or similar decisions. The problem arises from a 
lack of specific standard~ for the review process. As a consequence, the'instant 
Wolf Creek decision consists of verbose evidentiary fmdings and not ultimate 
fmdings as contemplated by the Administrative Procedure Act. The majority 
decision is almost a line.by-line recital of each page of the evidence in the 
transcripts. The parties have submitted their proposed findings in this form and 
the majority decision is substantially, and with few exceptions, a paste-pot per
formance of extracting section by section of the proposed findings, principally 
from the Staff, and with scissors and paste, accumulating a total to be typed. A 
fair analysis of this collection indicates that 75 percent is trivia, which were not 
the subject of contentions and will not be the base for exceptions. The process 
of preparation of detailed findings of evidence by the parties, 'an'd the selection 
and adoption of major portions of proposed findings by the Atomic Safety and 
Licensing Boards, and the majority herein, in particular, is a time-consuming and 
proceeding-delaying process. 

There is a great and continuing endeavor to improve the administrative 
process, a major effort of which is to improve the quality of decisional work, 
and one way to accomplish that is to markedly reduce the size and length of an 
initial decision. A former Commissioner of the Atomic Energy Commission, in 
his persisting en~eavor on qUality assurance work in all areas of the energy field, 
also included positive recommendations for brief and succinct decisions. That 
effort can be substantially assisted by establishment of definitive review stan
dards. The length and form of the instant decision make it appear that a 
rambling roving review is expected. The general rule, as most know, is that 
review or appellate work on decisions is guided, indeed substantially limited, by 
the contentions made by the 'parties and the exceptions taken to initial deci
sions. No such standards, in general, have been established for reviews of initial 
decisions. In that absence, the parties endeavor to fill the gap by reciting every 
possible statement of evidence in their proposed fmdings, and Atomic Safety 
and Licensing Boards, lacking guidance in the endeavor to fully present only the 
crucial items of consideration, copy all the proposals for findings consisting of 
statements reflected in the record of evidence. Even with that process, however, 
it is not certain that the record prepared in a hearing is sufficiently adequate for 
an intial decision; one direction given in a recent case, reviewing an initial deci
sion, is to include considerations of reports in the newspapers, rather than solely 
the evidence in the record, of land sale nearby to a projected nuclear facility 
(Commonwealth Edison Company (La Salle Station), Docket Nos. 50-373, 
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50.374). That lack of certainty in anticipating what the review work will be 
subsequently declared to entail, may be persuasive for adopting defmite standards' 
for review work. 

This dissent suggests, therefore, that if this process of carrying over most if 
not all of the parties' proposed findings, which 'are evidentiary recitals, is con· 
sidered necessary for review work in initial decisions, that the Atomic Safety and 
licensing Boards might, with Commission direction and approval, improve the 
decisional work by issuing only a brief paragraph, of ten or twenty lines, of an 
ultimate conclusion on safety and environmental matters, and forward all the' 
proposed fmdings prepared by the parties, with all the detailed evidentiary state
ments, transcripts, and exhibits, so that the time consuming paste·pot procedure 
inclusive of specific and detailed record references for each statement, can be 
eliminated. The opportunity for' dissent would' permit specific enumeration' of 
deficiencies considered to' be warranted for review. The time lag objection to 
initial decisional work will no longer need be recited at the forum meetings or by 
other exhortations. This changed procedure 'might also lessen the length of, if 
not the time for, the decisions issued on 'review. ,It is true', of course, that if 
sudden or catastrophic items were to be observed or to occur during either the 
initial decision or review work that special consideration should be given to such 
items, but with observations from experience, that likelihood Will be extremely 
rare. The substantial 'portions of all the decisional work should be guided by 
definite standards, requiring that the determinations be based upon the ultimate 
fmdings; which in turn should reflect the considered judgment of the Boards 
submitting their work for the Commissioners' review and comment. With the 
increasing maturity of the hearing process at the Commission, and with enlarging 
public participation, confidence can be given to the possibility, 'and real prob
ability, that the parties and the licensing Boards will discover the nuggets of real 
worth in the proceeding. 

Samuel W. Jensch, Chairman 

[Attachment A has been omitted from this publication but is available 'in the 
NRC Public Document Room, Washington, D.C.] 
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Cite as 5 NRC 403 (1977) 

UNITED STATES 'OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Marcus A. Rowden, Chairman 
Victor Gilinsky 
Richard T. Kennedy 

, CLI·71-S 

_ f. 

I: 1:, 

• ( J ~ , 

In the Matter of, 
,'I 'i, 

Docket Nos: 50·443 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, et al. 

(Seabrook Station, Units ,1 and 2) 

, 50-444 

',: f 

The Commission denies applicant's motion for a furth~r pendente lite stay 
of ALAB-366 (but permits continuation for a limited period of certain exc~va. 
tion work already started) and asks applicant to supply further information and 
all parties t~ brief certain issues., '" 1., ': J ' 

" ORDER 

On January 24, 1977, the Commission issued an order announcing its 
intention to review the' decision of the Atomic Safety and Licensing Appeal 
Board in this proceeding. The Appeal Board in ALAB-366 'provided that the 
Seabrook-construction permits were to be suspended as of February 4, 1977. In 
our Order directing review we stayed the effectiveness of ALAB-366 'until 6:00 
p.m. today, February 7, 1977, and provided that any party believing the decision 
should be stayed beyond that date should apply for a stay. 

Pursuant to our Order, applicant Public Service Company of New Hamp. 
shire; on January 31 moved for a further stay of the Appeal Board's decision 
until the completion of our review. Quite properly, applicant recognized that the 
effect of our Order was that in the context of this review it bore·the burden of 
justifying a stay. . . 

, While applicant seeks a stay of the Appeal Board's order suspending most' 
construction activities, applicant has made clear that it does not presently intend 
to continue full scale construction at Seabrook. Before, the Appeal Board 
decision was rendered, its Board of Directors had adopted a resolution substan· 
tially scaling down construction 'efforts at Seabrook. With its motion for a stay, 
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applicant submitted an affidavit of Richard P. Pizzuti, construction manager at 
Seabrook, dated January ,26, 1977. This affidavit outlines the limited activities 
applicant might undertake at the site durillg the period ALAB-366 would be 
stayed. " ' 

In the brief submitted to us by the staff, a somewhat different approach was 
urged. Staff urged us, on the merits, not to suspend the Seabrook construction 
permits, but to condition them to allow only limited work pending final action 
by the EPA and further order of the Commission. Staff has riot supported the 
applicant's stay motion, but suggested at oral argument today that it would be 
appropriate to permit excavation for Unit 1 to continue. 

, Finally, it should not be lost sight of that the Appeal Board did not order an 
immediate" and total halt to all activity at Seabrook. The Board's order 
represents a careful effort to allow limited activities on the site to ensure protec· 
tion of the site and of materials already on the site. ALAB.366 at 69. ' ' 

The activities applicant proposes to engage in' at 'the site are detailed in 
paragraphs 3(a)-3(g) of the Pizzuti affidavit. Pizzuti asserts that the activitiesin 

'paragraphs 3(b)~3(g) are necessary to protect the eiwironinent or materials at the 
site. This language mirrors the Appeal Board's opinion describing permitted 
actions. ALAB·366 at 69. It is difficult, the'refore, for us to understand why a 
stay of the Appeal Board's order is required in connection with these activities. 

Applicant's claim for a stay appears to relate prinCipally to continuation of 
the activity described in paragraph 3(a) of the Pizzuti affidavit, excava'tion of the 
Unit #1 area. At oral argument, applicant emphasized the limited character of 
this work, suggesting that it would have little further impact on the environment 
since it consists of deepening a large excavation which is already 50 feet below 
grade. Counsel for the applicant stated that the excavation is about 80 percent 
complete, and that fue applicant has made a commitment to the State and to the 
Commission to restore *e site should the site fmally be determined unsuitable 
for the nuclear plant (unless use should be made for a coal·fired facility). The 
applicant made these statements; however, only at orat argument. The staff 
indicated that, on the basis of these ,understandings, it now supported continued 
excavation of Unit #1. ' 

Before, we issue our opinion on' the merits, of this review, including 
determination of the question of whether completion of the excavation for Unit 
#1 should, be allowed, we need further, information from the applicant. In 
particular, we desire that the applicant confirm and supplement the information 
given us by counsel as to the state of relative completion of the excavation, the 
expected completion date, the work force involved, and the cost of continued 
work. Furthermore, we desire applicant to provide us with information about 
the costs that would be inc~rred both directly and indirectly in halting excava· 
tion prior to its completion, and information about the environmental effects of 
continued excavation (including the disposition being made of the ftll extracted, 
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possible construction noise and other effects). A consideration. of major signifi
cance for the decision today is the avoidance, to the extent possible, of the costs 
that would be incurred by halting excavation, only to resume it shortly there
after,· but after the work force and equipment may have been moved from the 
site. Accordingly, excavation may continue on Unit #1 for a limited period, 
until our opinion on the merits or other Order. 

So that we will be able to rule on this matter no latefl. than February 18, 
1977, we instruct applicant to have in our hands and those of the parties the 
information requested above by Thursday, February to. We ask that any com
ments that any other party may have on that information be in our hands by 
February 14. . 

Our inquiry. does not stop at this point. Although applicant characterizes 
the activities described in paragraphs 3(b) and 3(c) of the Pizzuti affidavit in 
terms that would bring them within the range permitted by ALAB-366, close 
reading raises some questions. As described in 3(b), the first of those activities is 
construction of temporary buildings now under way to be completed by March 
15. These buildings are asserted to be needed for storage of equipment and to 
house supervisory personnel. In paragraph 3(c) Pizzuti discusses preparation of 
areas to receive, store and protect equipment scheduled to be delivered to the 
site in the next several months including major components such as the turbine
generator unit and elements of the nuclear steam supply system. While the 3(b) 
activities may press against the limits of what the Appeal Board would allow, it 
seems reasonable to allow completion of partially built structures needed to 
protect material already on site. The case with regard to 3(c) activities is weaker, 
but even here if substantial economic penalities would be incurred on failure to 
accept delivery of the materials, then it would be reasonable to allow them to be 
properly received. We were informed at oral argument that prior notice of any 
such activities could be given, and any dispute regarding their appropriateness 
can be resolved by the Appeal Board. 

It follows that, subject to the modification of the Board's order indicated . 
above, we have no occasion to stay the decision of the Appeal Board in 
ALAB-366 pending our decision. 

This decision is intended to provide guidance for both the applicant and for 
the Division of Inspection and Enforcement during the period between now and 
the time the Commission acts to resolve this proceeding on the merits. It does 
not reflect any consideration of those merits other than as discussed above. 

Should we decide that the hearing concerning the acceptability of the Sea
brook site with c1osed-cycle cooling should go forward, as directed by the Ap
peal Board, it appears that the Licensing Board will need guidance with respect 
to certain legal issues that were not addressed by the Appeal Board in ALAB-366 
and which were extensively discussed at the oral argument before the Commis
sion. Because these issues were not fully discussed heretofore in this proceeding, 
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the parties have not yet fully stated their positions. The issues on which we 
think guidance for the Licensing Board would have to be provided are as 
follows: 

1. What is the legal standard of comparison with reference to which 
alternate sites should be judged? Must the Board select the "best" site, 
or is it enough that there is no other site that is clearly superior to the 
Seabrook sije, all relevant factors being taken into consideration? 

2. In any comparison of Seabrook with other sites, what are the ap
propriate costs and time periods to be considered for the Seabrook site? 
a) The cost and time required to complete Seabrook from its present 

state? 
b) The cost and time which might reasonably have been anticipated at 

the time of the Seabrook CP issuance, as against other sites which 
had not progressed to the point of decision? 

c) The cost and time which might reasonably have been anticipated 
for the Seabrook site once the utility had selected it as its preferred 
site? 

d) Some other alternative? 

Stated in ~ther terms, the question is to what extent the Commission may 
consider in comparing alternate sites the fact that one site has been brought 
closer to final use as a facility site than others. The parties should submit 
memoranda on these issues to the Secretary by the close of business Monday, 
February 14. Reply submissions must be received by close of business Thursday, 
February 17. 

It is so ORDERED. 

Dated at Washington, D.C. 
this 7th day of February 1977 

By the Commission 

Samuel J. Chilk 
Secretary of the Commission 
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Cite as 5 NRC 407 (1977) CLI-77~ 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Marcus A. Rowden, Chairman 
Victor Gilinsky 
Richard T. Kennedy 

In the Matter of 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, et al. 

(Seabrook Station, Units 1 and 2) 

Docket Nos. 50-443 
50-444 

February 17. 1977 

Based on information received pursuant to CLI-77.S, the Commission 
permits certain excavation work to continue pending completion of its review of 
ALAB-366. 

ORDER 

On February 7,1977, we denied applicant's motion for a stay of ALAB-366 
and allowed that decision to take effect. CLI-77-S, S NRC 403. We modified the 
decision, however, to permit applicant to continue excavation on Unit No.1 on 
an interim basis pending our receipt and consideration of further information 
concerning that activity. 

We have received and considered that information, and the responses 
submitted by intervenors and staff. The information supplied by the applicant 
and not controverted by any party! can be summarized as follows: (1) the 
excavation for Unit No.1 is already 90 percent complete; (2) seventy-five people 
ar~ presently working on the excavation; (3) the cost of completion will be 

I SAPL-Audubon does not concede the conectness of the' Pizzuti Affidavit and suggests 
that Pizzuti should have commented on other costs such as the cost of restoring the site and 
of moving to another site should that be necessary. 

While SAPL-Audubon also indicated a desire to cross-examine Pizzuti, it failed to 
identify any particular item in the Pizzuti Affidavit which is disputed. Our staff, which has 
regularly inspected the Seabrook site, did not controvert any matter in the affidavit. Under 
all the circumstances, including the limited and tangential character of the issues raised and 
the exigencies of decision herein, we are not persuaded that cross-examination is required 
here. 
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about $550,000; (4) delay costs if excavation were halted and then resumed 
would be no less than $270,000, $440,000 and $695,000 for one-, three- and 
six-month delays respectively, on the assumption that the contractors would be 
held in a state of readiness to resume in the interim; and (5) there would be 
virtually no adverse environmental impacts from continued excavation.2 

With this infonnation before us, we see no reason now to halt the proposed 
excavation for Unit No. 1. No NEPA cost-benefit balance for Seabrook could 
reasonably be expected to be affected by the relatively small amount of addi
tional investment involved and no significant environmental hann would be 
averted by halting excavation. Cf.New Yorkv.NRC, etal, _F.2d __ , Nos. 
75·6115, 76-6022, 76·6081 (2nd Cir. February 14, 1977) (slip opinion at 
16·21). On the other hand, small as the relative incremental cost is, it appears 
that a delay would substantially increase the cost of completing the excavation, 
should the plant eventually be constructed at Seabrook. Finally, a probable cost 
of halting excavation now would be to disrupt the employment situations of 
some 75 people. 

We caution that this order is limited solely to the narrow question of 
whether excavation of Unit No. 1 should be allowed to continue pending our 
decision on the merits. It reflects no consideration of the merits of our review of 
ALAB-366. That review is under active consideration and w.e anticipate issuance 
of a decision in about two weeks. 

It is so ORDERED. 

For the Commission 

Samuel J. Chilk 
. Secretary of the Commission 

Dated at Washington, D.C. 
this 17th day of February 1977 .. 

2 Applicant's newly supplied information is that all material being excavated is being 
disposed of onsite, eliminating any offsite movement of equipment. Furthermore, since the 
work is now "substantially below surface level" the noise from drilling and blasting is less 
than it had been earlier. Pizzuti Affidavit, February.9, 1977, paragraph 6. 

We take this occasion to note the statement by. applicant's counsel at oral argument 
before us that applicant has made an undertaking both before the Licensing Board and 
before the New Hampshire authorities to restore the site to es.~entiaIiy its preconstruction 
status should Seabrook be, ultimately abandoned as a site for a plant either nuclear or 
coal-fired. 
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Cite as 5 NRC409 (19771 " 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Richard S. Salzman, Chairman 
Dr. John H. Buck 
Michael C. Farrar 

ALAB~71 

In the Matter of, , Docket Nos. STN 50-546 
STN 50-547 

PUBLIC SERVICE COMPANY OF 
INDIANA, INC. 

(Marble Hill Nuclear Generating 
Station, Units 1 and 2) . ;:.February 4, 1977 

The Licensing Board referred to the Appeal Board its ruling (LBP-774) that 
co-owners of a proposed facility must become co-applicants as well, that an 
amended notice of hearing would be issued to reflect'the status of the co-ap
plicants, and that as a result the scheduled hearing must be postponed. The 
Appeal Board (1) determines that the hearing might stilI proceed on issues 
independent of the co-applicant question or the extent of the ownership 
interests held by particular entities; (2) vacates (and remands for reconsidera· 
tion) that portion of the Licensing Board's order which suspended the scheduled 
hearing; and (3) defers action on the referral, pending further study_ 

Mr. Harry H. Voigt, Washington, D.C., for the Public Ser
vice Company of Indiana; Inc_, applicant. 

MEMORANDUM AND ORDER 

The pending application for construction permits for the two-unit Marble 
Hill facility, to be located near the Ohio River in Jefferson County, Indiana, was 
filed by the Public Service Company of Indiana. Two other electric' utility 
enterprises are, however, to be co-owners of the facility. 1 During the course of 
the prehearing phase of the proceeding, the Licensing Board called for briefs on 

'. , . 

I These' are the Wabash Valley Power Association and the East Kentucky Power Coopera
tive. 
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the question, raised by the NRC staff, whether these co-owners had to become 
as well co·applicants (and eventually co.licenseesV 

On February 1, 1977, the Licensing Board decided that question in the 
affirmative. It went on (1) to determine" that an iunended notice of hearing 
would be issued to reflect the status of the co·applicants and (2) to rule that the 
hearing-which was scheduled to begin on February 15, 1977, and to continue 
for a fairly lengthy period-would "therefore" be postponed.3 

Two days later, on February 3rd, the Licensing Board referred its ruling to 
us.4 Its stated reasons for doing so did not include any concern over the impact 
its ruling had had in terms of the postponement of the hearing. Rather, the 
Board said only that a Licensing Board had decided the co·applicant question 
differently In another case and had referred its ruling to US;5 the Marble Hill 
Board opined that referral "therefore appears appropriate" in this case also. 

Public Service, seeking to avoid what it perceives as a potential delay of 
many months, has just put before us a request for expedited consideration of the 
matter. Specifically, it asks that we call immediately for briefs on the question 
of whether there is a need for an amended notice of hearing (even if the "Board 
below was correct on the merits of the co·applicant question). If .we were then 
to decide that question in Public Service's favor (and it suggests we might do so 
within the next ten days to two weeks), it would pave the way for the hearing to 
proceed while we undertook less hasty review of the co·applicant question. 

We take a different approach to the matter, but one which also will serve to 
avoid any unnecessary delay. We have made no determination whether (1) there 
is warrant for our accepting referral now of the ruling on the co.applicant matter 
rather than'letting our review of it take place in the ordinary course (at the end 
of the Licensing Board proceeding),6 or (2) the Board below was correct in 
requiring the joinder of the co-owners. Before passing on either question, we 
need further time to study the lengthy briefs filed below. Moreover, as appears 
later in this order, we also need supplemental briefs on two points; it may prove 
necessary in addition to hold oral argument. . 

We can say this much at this juncture, however. The Board below ap· 

2 At one point, it appea~ed that a fourth utility would a~o have an ownership interest. It 
has been stressed in this proceeding that the co-ownership arrangements raise two distinct 
categories of questions: (1) the legal one of whether co-owners must be co-applicants, and 
(2) factual ones (e.g., those relating to financial qualifications) stemming from whether, and 
to what extent, a particular utility will be a co-owner. 

3The Board set no new date for the hearing. Rather, it indicated only that the hearing 
would "be rescheduled at a later date."" " 

4See io CFR §2.730(O. 
sOmaha Public Power District (Fort Calhoun Unit 2), LBP·77·5, 5 NRC 437 (February 

2,1977). 
• C[. Public Service Co. of New Hampshire (Seabrook Units 1 and 2), ALAB:293, 2 NRC 

660 (1975). 
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parently believed that its ruling on the co·applicant I'!1atter .required it not only 
to issue an amended notice of hearing but also to postpone tjIe start of the 
hearing. We perceive no reason why this had to be so. Even if the Board were 
correct both on the merits of its ruling and in issuing an amended notice of 
hearing, it was not barred from going forward with certain aspects of the hear
ing. There undoubtedly exist site-related and other issues to be heard which are 
entirely independent of either the co·applicant question or the question of the 
precise extent to which entities other than Public Service will have ownership 
interests in the facility.' Any such unrelated issues could be heard even though 
the process of bringing in the co·applicants and any new intervenors had not 
been completed. We can think of only one potential problem-i.e., the need to 
relitigate certain issues after the new parties appeared-which might arise if this 
were done; upon examination, this possibility is not serious enough to justify 
delaying the hearing. In the first place, the co-owners can be made to agree to be 
bound by whatever transpires prior to their fonnal entrance into the proceeding, 
i.e., to waive any claims or defenses not available to Public Service. We assume 
such an agreement would be readily forthcoming . 

. To be sure, no similar agreement can be extracted now from new inter
venors who might appear in response to the amended notice of hearing and 
might insist that they be heard on matters previously covered. But it seems 
unlikely that anyone in that position would have a right to be heard on the 
issues which had gone before, i.e., those unrelated to the ownership arrange
ment. Indeed, the amended notice is directed only to those "whose interest may 
be affected by the entrance of the / two co-ownersJ as joint applicants" 
(emphasis in original). In short, the renoticing of the hearing should not prove to 
be a new development of the sort that will trigger any new rights in the public to 
raise contentions with respect to the types of unrelated issues on which we are 
suggesting the hearing might proceed. The opportunity to raise those issues was 
afforded at an earlier stage and presumably will not be resurrected by the 
amended notice . 

. Lest we be misunderstood, we are not directing the Licensing Board to 
proceed to hearing on February IS, or on any other date. We naturally do not 
have before us all the information bearing upon scheduling which that Board 
has. There may have been, or may now be, other reasons why the hearing cannot 
go forward as originally planned. All we say is that it does not follow from the 
merits of the Board's ruling or the issuance of the amended notice that the 
hearing must be postponed.s So long as the Licensing Board recognizes that it is 
free to proceed, it is for that Board-which has all the facts before it-to decide 
whether to do so. By the very nature of things, our role in the matter of 

~ See fn. 2, supra. 
aNor does the fact that the Board's rulings are now before us for possible review bar the 

commencement of the hearing. 
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Licensing Board sc~eduli?g must be an extremely limited one. We can speak 
only as to general ground rules; actual scheduling must be left to the Licensing 
Boards themselves. 

The portion of the Licensing Board's order suspending the currently 
scheduled hearing is vacated and the matter remanded to that Board for recon
sideration in light of the foregoing opinion. Our decision on whether we will 
accept the rulings referred for review is deferred pending our further study of 
the matter. We will proceed primarily on the basis of the briefs filed below.9 All 
the parties are invited, however, to file with this Board by Friday, February 18, 
1977, briefs addressed to (1) whether there are any specific adverse con
sequences for the administration of the Atomic Energy Act or other statutes 
which would follow if not all co-owners are required to be co-applicants and 
co-licensees; and (2) whether an amended notice of hearing was required either 
by virtue of the merits of the Licensing Board's co-applicant ruling or-even if 
that ruling were wrong-as a result of the announcement on January 21, 1977, 
(or for that matter at any time subsequent to the original notice of hearing) of 
an ownership arrangement different from that .reflected in the original notice. 

It is so ORDERED.l 0 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeai Board 

'If there are any parties who were not given the opportunity to me briefs below, they 
may file briefs with us on the merits of the co-applicant question as well as on the subjects 
on which this order calls for additional briefing. 

lOIn view of (1) the possibility that the original hearing schedule might be salvaged If 
quick action were taken, and (2) our inability to conceive of any reason why the questions 
related to the ownership arrangement would bar the hearing from going forward on totally 
unrelated issues, we acted on Public Service's motion on an ex parte basis; in addition, we 
transmitted the essential terms of this order by telephone to all counsel who could be 
reached and ~o the Licensing Board even before the order was ready to be issued formally. 
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Cite as 5 NRC 413 (1977) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION . 

ATOMIC SAFETY AND LICENSING APPEAL PANEL 

Alan S. Rosenthal, Chairman 

ALAB-372 

In the Matter of Docket No. 50·548 

OMAHA PUBLIC POWER DISTRICT 

(Fort Calhoun Station, Unit 2) February 9, 1977 

Upon referral by the Licensing Board of its ruling (LBP·77·5) that co· 
owners of a proposed facility need not be cO'applicants as well, the Appeal Panel 
Chairman (pursuant to 10 CFR 2.787(b)) determines that Appeal Board con· 
sideration of the referral should be deferred. 

RULES OF PRACTICE: APPELLATE REVIEW 

An appeal board may reject a referral from a licensing board. Common· 
wealth Edison Co. (Zion, Units 1 and 2), ALAB·116, 6 AEC 258 (1973); Pub/ic 
Service Co. of New Hampshire (Seabrook, Units 1 and 2), ALAB·293, 2 NRC 
660 (1975). 

MEMORANDUM AND ORDER 

This proceeding involves an application filed by the Omaha Public Power 
District (OPPD) for a permit to construct Unit 2 of the Fort Calhoun station. In 
a memorandum and order issued on February 2, 1977,1 the Licensing Board 
addressed the question whether, as a matter of law, the application had to be 
amended to add as a co·applicant the Nebraska Public Power District-an in. 
tended joint owner of the proposed facility. The Board answered this question in 
the negative and referred its ruling for appellate consideration. See 10 CFR 
2.730(1). In doing so, it noted that,just one day earlier, another Licensing Board 
had reached a contrary conclusion respecting whether the Atomic Energy Act 
requires that all co·owners of a nuclear power facility join in the application for 
the permit to build the facility (and, if the application is granted, become 
co·licensees). Public Service Co. of Indiana (Marble Hill Nuclear Generating 
Station, Units 1 and 2), LBP·774, 5 NRC 433 (February 1, 1977). 

I LBP.77'S,S NRC437. 
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In combination, a number of factors warrant a deferral for the time being of 
Appeal Board consideration of the Fort Calhoun referral. To begin with, on 
February 3 the Marble Hill Licensing Board referred its February 1 ruling to the 
Appeal Board assigned to that proceeding. The latter Board has already taken 
certain preliminary action in connection therewith. See ALAB-371, 5 NRC 409 
(February 4, 1977). Should it ultimately decide to accept the referral-a matter 
on which judgment has been reserved pending further study2 -the co.applicant 
issue presumably will be definitively resolved in Marble Hill. Second, the Marble 
Hill applicant is represented by the same law firm as represents OPPD in this 
case; understandably, therefore, the same position is being espoused in both 
cases in favor of the proposition that all co-owners need not become co-appli
cants and co-licensees.3 Third, and of greatest Significance, by letter of February 
3, 1977, OPPD advised the Licensing Board that all construction contracts for 
Unit 2 of Fort Calhoun were being cancelled. Although OPPD indicated that it 
was nonetheless "considering the advisability of obtaining a decision by the 
licensing Board on all possible environmental issues and site suitability ques
tions,,,4 it is obvious that a rapid determination of the co-applicant controversy 
is not required for the purposes of this case. Needless to say, in the event that it 
should accept the referral pending before it, the Marble Hill Appeal Board will 
have the benefit of the reasoning which led the Fort Cqlhoun Licensing Board to 
the conclusion that all co-owners need not be co-applicants. 

For the foregoing reasons, action on the referral by the Licensing Board is 
hereby deferred pending further order of the Appeal Panel Chairmans or an 
appeal board designated by him. 

It is so ORDERED. 

FOR THE ATOMIC SAFETY AND 
UCENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board 

This action was taken by the Appeal Panel Chairman under the authority of 10 
CFR 2.787(b). . 

2 An appeal board may reject a referral. Commonwealth Edison Co. (Zion Station, Units 
1 and 2). ALAB-116. 6 AEC 258 (1973); Public Service Co. of New Hampshire (Seabrook 
Station, Units 1 and 2), ALAB-293, 2 NRC 660 (1975). 

3 An opposite view has been advanced by the NRC staff (and supported by other parties 
in Marble Hill). -

4 According to OPPD, a "favorable decision on such issues would make the Fort Calhoun 
site available for future nuclear construction and would substantially expedite consideration 
of a renewed application. if it is later determined to me one." 

sOr of the Panel Vice-Chairman in the event of the Chairman's unavailability. See 10 
CFR 2.787(b)(3). 
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Cite as 5 NRC 415 (1977) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Michael C. Farrar, Chairman 
Dr. Lawrence R. Quarles 

Richard S. Salzman 

ALAB-373 

In the Matter of Docket Nos. 50-329 . 
50-330 

CONSUMERS POWER COMPANY 

(Midland Plant, Units 1 and 2) February 11, 1977 

The staff requested directed certification of Licensing Board orders which 
excluded certain prospective witnesses from the hearing room while other 
witnesses testified. After considering the Licensing Board's explanation (issued 
in response to ALAB-365) of its reasons for those orders, the Appeal Board rules 
that the petition for directed certification will be deemed denied unless a 
renewal of the request is made by a specified date, accompanied by a supporting 
memorandum. 

MEMORANDUM AND ORDER 

We have before us the stafPs request that we invoke our extraordinary 
power to review now a series of interlocutory Licensing Board orders excluding 
certain prospective witnesses from the hearing room while other witnesses 
testify. Because, when the matter first came to our attention, we could'not 
ascertain "the Board's precise rationale for the unusual rulings objected to," we 
held the matter in abeyance and asked the Licensing Board to tell us whether it 
intended to continue invoking the sequestration rule and, if so, its reasons for 
doing so. ALAB-36S, 5 NRC 37 (January 18, 1977). 

On February 7th, the Board furnished us its response. It gave as its reason 
for continuing to exclude witnesses the statement that "the spontaneity of the 
person testifying is encouraged by the absence of those who may be known by 
the witness to agree or disagree with his position." With respect to our question 
as to whether there was reason to treat the staff witnesses differently than those 
of other parties (ALAB-365, fn.-2), the Board explained why it sees "no distinc
tion between the presence of staff witnesses or those of other parties." 
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The Board also opined-probably in response to our statement that 
"sequestering prospective witnesses in Commission hearings is not common"
that it "had not thought an exclusion order so unique," for such orders are 
"commonplace in other forums." Almost invariably, however, the reason given 
in those forums for sequestering witnesses where credibility is in issue l is to 
insure that subsequent witnesses do not, subconsCiously or otherwise, shape 
their testimony-whether on direct or cross~xamination-to conform to that of 
witnesses who have preceded them. Had that reason been given here, we would 
have been inclined, in light of the circumstances of this case, to reject the 
requests that we review the Board's rulings, particularly if that Board had 
decided to impose in all instances what it has characterized as the "more 
stringent rule" of barring the witnesses from "discussions among themselves and 
reading of the transcript." 

Be that as it may, the question before us is not whether we would have 
acted just as the Licensing Board did had we been sitting in its place. That Board 
is much closer than we are to the problems involved in management of its 
hearings and must be given broad discretion to conduct the day-to-day proceed
ings before it in the manner it perceives as best calculated to elicit the truth. 
Accordingly, if we do not have in our hands by February 18,1977. a renewal of 
the pending requests that we intercede, the petition for directed certification 
will be deemed denied. Any party renewing its request shall furnish us at the 
same time with a memorandum explaining why, in that party's view,.it was an 
abuse of discretion for the Board below to conclude that the steps it has been 
taking, including exclusion of that party's witnesses, will encourage "the 
spontaneity of the person testifying" and therefore afford greater assurance that 
the whole truth is being brought out.2 Responses to any renewed requests are to 
be mailed by March I, 1977 .. 

It is so ORDERED. 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board 

1 In this proceeding, counsel for the intervenors supported his request for sequestration 
by arguing, inter alia. that the matters in issue here were such that the credibility of 
witnesses loomed large. See, e.g •• Tr. 198,595. 

2 Of course, the memoranda may address such other topics as the parties deem 
appropriate to bring to our attention. We remind them that we still have their earlier papers; 
of course, the Board's rulings at those sessions of the hearing conducted subsequent to the 
issuance of our order, as well as the Board's written response to our order, may require that 
their arguments be cast in somewhat different terms. '. 
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Cite as 5 NRC 417 (1977) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Richard S. Salzman, Chairman 
Dr. John H. Buck 
Michael C. Farrar 

ALAB·374 

In the Matter of Docket Nos. STN 50·546 
STN 50·547 

PUBLIC SERVICE COMPANY OF 
INDIANA, INC. 

(Marble Hill Nuclear Generating 
Station, Units 1 and 2) February 11, 1977 

Upon motion by certain inteiv.enors for reconsideration of ALAB.371, 
which remanded to the Licensing Board the question of whether there are issues 
with which it can proceed while the Appeal Board deals'with the "owner/ap. 
plicant" question, the Appeal Board reaffirms the substance of, but supplements 
in light of changed circumstances, its instructions to the licensing Board. Papers 
received from another intervenor concerning the merits of the owner/applicant 
question are accepted as an early response to the briefmg request in ALAB·371. 

RULES OF PRACTICE: AUTHORITY OF APPEAL BOARD 

The Commission's regulations vest the Appeal Board with authority to 
review licensing Board decisions sua sponte, both during the course of the 
proceedings and after an initial decision is issued. 

RULES OF PRACTICE: AUTHORITY OF APPEAL BOARD 

In appropriate circumstances, an Appeal Board may issue procedural orders 
without awaiting the views of all parties, but any party adversely affected may 
request reconsideration, vacation or modification of such action. 

Mr. Donald L. Cox, Louisville, Kentucky, for intervenor 
City of Louisville. 

\ 
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Mr. Marvin R. O'Koon, Louisville, Kentucky, for intervenor 
Jefferson County, Kentucky. 

Mr. Thomas M. Dattilo, Madison, Indiana, for intervenor 
Save the Valley - Save Marble Hill. 

ORDER ON RECONSIDERATION 

Intervenors City of Louisville, Kentucky, and Jefferson County,Kentucky, 
ask us to reconsider our order oflast Friday (ALAB-371) directed to the Licens
ing Board's February 1 decision in this case cancelling (by divided vote) its 
hearings previously scheduled to begin on February IS, 1977, because not all the 
owners of the proposed Marble Hill facility are formal applicants for a Commis· 
sion construction permit. On February 3,1977, the Board below referred that. 
"owner/applicant" question to us for review, noting that another Commission 
Licensing Board in a different case has reached a contrary result.! 

1. In essence, ALAB·371 called for two things: for briefs to us from the 
parties on the "owner/applicant" issue and for the Licensing Board to consider 
whether there remained issues in the case unrelated to that legal question still 
open to consideration at the previously s~heduled hearings. Our order contem
plated that if there were such independent questions-a matter we left for deci
sion by the Board below-that Board was not constrained from hearing them 
merely by the pendency of appellate review. We simply wished to have that 
Board, after hearing from all parties, explain why it is appropriate either to go 
forward or stand pat with hearings as scheduled. 

The petition now before us from the City and County is directed to our 
instructions to the Licensing Board to reconsider and explain its decision to 
defer hearings on all issues pending our resolution of one of them. Although 
intervenors neither raised nor briefed the "owner/applicant" question before the 
Board below, they believe that we should nevertheless have waited to hear from 
them before acting. 

We now understand, however, that one of the participating utilities has 
subsequently withdrawn from the project. This action means as a practical 
matter that the February 15th hearing date must go by the boards in all events. 
This being so, rather than pass in the first instance ourselves on whether the 
"owner/applicant" issue pervades all matters to be heard below-the thrust of 
intervenors' briefs to us-we think it best to stay our hand until the Licensing 
Board rules on that question, too. There is now time for it to do so, since the 
hearing date will have to be reset in light of the change mentioned. 

1 See 10 CFR § §2.718(i) and 2.730(0 for discretionary authority to refer interlocutory 
rulings to us for review as well as authorizing us to reach down for significant questions sua 
sponte. 
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In sum, on reconsideration and in light of the changed circumstances, we 
'reaffirm the substance of our instructions to the Board below: After giving all 
parties opportunity to be heard, that Board is to decide whether there are issues 
in the case independent of the "owner/applicant" question which it can fairly 
try while we have the latter under our appellate review. 

Whatever conclusion the Board reaches on this question-and we intimate 
no position on the matter-~e Board should spread the reasons for its ruling on 
the record and thereafter proceed or not proceed to hearing accordingly. We 
need only add that nothing in this order (or in ALAB·371) is intended to 
impinge in any way on the Board's discretion to adjust its hearing schedule to 
accommodate reasons extraneous to the question referred to us . 

. 2. We also have before us a motion and brief from Intervenor Save the 
ValleY-Save Marble Hill, predicated on the theory that we decided the "owner/ 
applicant" question rather than calling for briefs on that issue. We shall therefore 
treat Save the Valley's papers as an early response to our briefing request, the 
filing deadline for which we set in ALAB·371 as February 18,1977. In light of 
the misconception under which its counsel was laboring, we invite this inter· 
venor to supplement its views on the question by that date should counsel 
~elieve further elucidation by it is warranted. 

It is so ORDERED. 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board 

Additional views of Mr. Farrar, in which Dr. Buck and Mr. Salzman join (issued 
February 14, 1977): 

I concur in the judgment of my colleagues (rendered earlier in the interest 
of expedition) who, having reconsidered the matter, adhere to the result reached 
in ALAB·371. But, in light of the petitions for reconsideration, I believe it is in 
order to furnish a fuller explanation of what led us to issue ALAB·371 without 
first soliciting the views of all parties. We must be guided by the adage that 
"justice must not only be done, it must be seen to be done." Consequently, I 
add the following to flesh out the bare bones of ALAB·374. 

1. The Commission's regulations vest us with authority to review Licensing 
Board decisions sua sponte, both during the course of the proceedings and after 
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an initial decision is issued. See 10 CFR §§2.7l8(i), 2.770(a), 2.785. This is a 
power which those familiar with our practice know we exercise when circum
stances warrant. In this instance, a copy of the licensing Board's February 1st 
ruling on the ownership questions was promptly delivered to us, as is customary. 
Similarly, we were immediately told when, two days later, that Board formally 
referred its order to us. 10 CFR §2.730(f). Of course, the effect of that referral 
was to place the matter squarely before us for possible review, thereby adding to 
the likelihood that we would exercise our authority to consider it now. 

By virtue of our earlier contact with this case, we have been aware for some 
time that the Marble Hill hearing has been long delayed;! For that reason, prior 
to the time Public Service submitted its motion to us, we had already been 
contemplating taking action with respect to what appeared to us to be a ques
tionable postponement of the entire hearing. To be sure, Public Service's motion 
was the catalyst'that led to ALAB-371. But, as our order reflects, we took "a 
different approach to the matter" than the utility had suggested.2 Rather than 
grant the relief which Public Service sought; we proceeded on an independent 
course. ' 

2. The question remains as to why, even at that, we did not seek to elicit the 
views of the other parties before acting. As we indicated in ALAB-371 (fn. 10), 
we perceived a need to act quickly on this matter. And the action we took 
certainly appeared innocuous-we ordered no hearings to be rescheduled; 
directed no particular'issues to be considered below; and expressed no views on 
the merits of the ownership issues. Nor did we even suggest, much less order, 
that the parties could not bring to the licensing Board's attention any other 
circumstances which they thOUght militated against going ahead. 

Beyond that, as my colleagues stress, we had examined our copies of the 
briefs on the merits filed with the licensing Board and discovered that, as far as 
our records reflect, no intervenor had bothered to favor the Board below with a 
brief expressing its views on the merits of the ownership questions covered in 
that Board's order. From this, we drew what appeared to be the fully justified 
inference that the intervenors had no interest at all in this matter.3 Thus, we 

I See ALAB-339, NRCI-76/7 20, 26. There, in the course of. upholding the grant of 
intervention status to certain of the parties now before us (even though they had not shown 
justification for their late appearance), we noted that the hearing was then scheduled to 
begin last September. 

'5 NRC409,410. 
3 At that point, we did not yet have before us copies of the several motions, filed with 

the Licensing Board near the end of January, which had requested that the hearing be 
postponed for reasons related in one way or another to the ownership questions. The 
Licensing Board's orders had not referred to those motions in any way. For aU that ap
peared from the Board's brief orders, it was postponing the hearing solely because it 
believed that was. a necessary consequence of its rulings on the merits. 
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went ahead to issue what we thought would be an uncontroversial procedural 
order without the benefit of the intervenors' views. 

In parallel circumstances, the courts are permitted to do the same thing. 
Specifically, Rule 27(b), Federal Rules of Appellate Procedure, provides: 

Notwithstanding the provisions of the preceding paragraph as to motions 
generally, motions for procedural orders ... may be acted upon at any 
time, without awaiting a response thereto. Any party adversely affected by 
such action may request reconsideration, vacation or modification of such 
action. 

The same rule should apply when we take such action, either on the papers of 
one party or, as here, essentially sua sponte. 

When it came to the merits, however, we made certain that the intervenors 
would be heard. First, we invited "all the parties" to me briefs with us on two 
supplemental questions of particular interest to us.4 We went on to take the 
precaution-in light of the intervenors' failure to file briefs below-of saying that 
"if there are any parties who were not given the opportunity to me briefs below, 
they may me briefs with us on the merits of the co-applicant question as 
well .... "s 

3. We now have before us three telegrams from the City and County. The 
first asks for reconsideration and at least a "minimal opportunity" to be heard; 
the second and third, captioned respectively "brief in -support of request for 
reconsideration" and "supplemental brief ... ," apparently contain what they 
wanted to bring to our attention with respect to the validity-or lack thereof-of 
ALAB-371. We also have a ''motion to reconsider" filed by the intervenors Save 
the Valley - Save Marble Hill. 

As my colleagues point out, ALAB-371 contemplated that the several 
parties would put before the Licensing Board their positions on whether par
ticular issues were, or were not, in our words, "entirely independent" of the 
ownership questions and otherwise suitable for hearing now. Thus, to the extent 
the papers before us are addressed to such questions, they should be considered 
by the Board below. Similarly, that Board can consider in the same context the 
claims that there is a need for discovery from the co-owners on particular issues. 

The City and County's claim that at this stage the overall environmental 
cost-benefit analysis "cannot be carried out" may well be valid. It does not, 
however, necessarily establish that there are no safety issues or subsidiary 
environmental issues that can be heard. 

4. The only other point made in the telegraphic briefs is that a line of our 
decisions stands for the principle that we "should not interfere in matters relat-

4 ALAB-371. 5 NRC at 412. 
sId., Cn. 9. 
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ing to the scheduling of hearings" by the licensing boards. Presumably, the claim 
is we violated that principle. But in none of the cases cited had the board below 
declined to exercise informed discretion as to the scheduling matter before it.6 

And in two of them we stressed that it was for those boards "to apply [the 
factors relevant to deferral of the hearing of a particular issue] to the specific 
circumstances of the case before it.,,7 Our order in this case was designed to 
insure that the Board did just that by focusing on the scheduling of particular 
issues; what we did not condone was a blanket order-having the potential to 
cause lengthy and perhaps unwarranted delay in the start of the hearings8 -

issued by the Board without regard to the particular circumstances before it and 
without any apparent justification.9 In this connection, the opinion portion of 
ALAB-371 concluded by stating: 

By the very nature of things, our role in the matter of licensing Board 
scheduling must he an extremely limited one. We can speak only as to 
general ground rules; actual scheduling must be left to the licensing Boards 
themselves. 

For the foregoing reasons, I concur in the action taken. , 

6 Northern Indiana Public Service Co. (Bailly Nuclear-n, ALAB-224, 8 AEC 244, 250 
(1974); Public Service Co. of New Hampshire (Seabrook Units 1 and 2), ALAB-293, 2 NRC 
660, and ALAB-295, 2 NRC 668 (1975). 

'2 NRC at 662 and 670. 
B As we have previously opserved, albeit with respect to a nearly-completed facility, the 

public has an interest in "having an early decision" on proposed nuclear plants. For if a 
plant "is safe and environmentally sound," it should be "approved promptly"; while, "if, on 
the other hand, the plant fails to pass muster, the public interest would be served if this fact 
is known sooner rather than later." Allied-General Nuclear Services (Barnwell Facility). 
ALAB-296. 2 NRC 671, 684-85 (1975). Of course. the desire for an early decision does not 
permit boards to force parties to hearing before they have been given an adequate op
portunity to prepare. See Southern California Edison Co. (San Onofre Units 2 and 3), 
ALAB-212, 7 AEC 986 (1974). . 

9 As we said in another context. " •.• for each issue before it. the Board must weigh the 
advantages and disadvantage~ of proceeding now rather than waiting ...... Barnwell (supra, 
fn. 8), 2 NRC at 682; see also Potomac Electric Power Company (Douglas Point Units 1 
and 2). ALAB-277.1 NRC 539 (1975). 
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Cite as 5 NRC 423 (1977) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Alan S. Rosenthal, Chairman 
Dr. John H. Buck 

Dr. W. Reed Johnson 

ALAB-375 

In the Matter of Docket Nos. 50·424 
50·425 

GEORGIA POWER COMPANY 

(Alvin W. Vogtle Nuclear Plant, 
Units 1 and 2). February 16, 1977 

Upon sua sponte review of (1) the supplemental initial decision (LBP·77·2) 
issued pursuant to the remand of AIAB·285 and ALAB·291 and (2) two earlier 
initial decisions (LBP·74·39 and LBP·74-48), the Appeal Board finds no error 
warranting corrective action but defers fmaljudgment on spent fuel reprocessing 
and waste disposal matters, pending the adoption by the Commission of a new 
interim fuel cycle regulation. 

licensing Board decisions affirmed except with respect to issues pertaining 
to the environmental effects of the reprocessing and waste management phases 
of the uranium fuel cycle. 

PARTIAL DECISION 

In ALAB·285, 2 NRC 209 (1975), we remanded this proceeding to the 
licensing Board for the purpose of conducting a supplemental hearing on those 
issues directly raised by the then pending applications of the Georgia Power 
Company for amendments to its construction permits for Units 1 and 2 of the 
VogtIe Facility.l In so doing, we reserved judgment on whether, and if so to 
what extent, issues unrelated to the proposed permit amendments might appro· 
priately be considered on the remand. This question was subsequently deter· 
mined in ALAB·291, 2 NRC 404 (1975). . 

The hearing on remand has now been completed and a supplemental initial 
decision rendered by the Licensing Board. LBP·77·2, 5 NRC 261 (January 11, 

I The sought amendments would have (1) reflected the proposed sale by the applicant of 
a partial ownership interest in the two units to certain other entities; and (2) extended the 
earliest and latest completion dates specified in the permits. 
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1977). That decision encompasses not only the issues which the Board was 
required to consider in passing upon the license amendment applications but, 
additionally, certain other issues placed in controversy by the Georgia Power 
Project. That organization had sought and (without opposition) had been 
granted leave to intervene on the remand. All issues, contested as well as uncon· 
tested, were resolved in favor of the Georgia Power Company and its proposed 
Vogtle co·owners. 

No exceptions have been flIed to the supplemental initial decision. Accord· 
ingly, we have reviewed that decision and the underlying record sua sponte. That 
record has disclosed no error warranting corrective action. We therefore can now 
affirm the decision, except for that portion which deals with the environmental 
effects of spent fuel reprocessing and waste disposal (5 NRC at 275·277). In 
conformity with the procedure followed by us in other recent cases, we shall 
defer final judgment on the reprocessing and waste management matter pending 
the adoption by the Commission of a new interim fuel cycle regulation. See e.g.. 
Tennessee Valley Authority (Hartsville Nuclear Plant, Units lA, 2A, lB and 2B). 
ALAB·367,5 NRC 92, ~O~107 (January 25,1977). 

One further matter warrants mention. On our sua sponte review some time 
ago of the Licensing Board's 1974 initial decision authorizing the issuance of 
construction permits for the Vogtle units (LBP.7448, 7 AEC 1166), we raised a 
question respecting the disposition made therein (id. at 1175) of the question of 
the necessity of requiring that the airborne particulate radioactivity monitoring 
system be designed to withstand a safe shutdown earthquake. In ALAB·291, we 
took note that Georgia Power thereafter had informed us of its intention to 
install a so-designed system in Units 1 and 2 of the Vogtle facility. 2 NRC at 
414, fn. 12. It appears from the supplemental initial decision that the Vogtle 
Preliminary Safety Analysis Report has been amended to reflect that intention. 
See 5 NRC at 264, fn. 8. In the circumstances, that issue may now be considered 
as moot. And because our review of both the remainder of LBp·7448 and a still 
earlier Licensing Board partial initial decision dealing with environmental and 
site suitability matters2 similarly has revealed no significant error, those deci· 
sions also may be affirmed at this time.3 

'LBP·74·39. 7 AEC 895 (1974). Review of that decision has likewise been conducted on 
a sua sponte basis. 

'Although our scrutiny of LBP·74·39 and LBp·74-48 was undertaken long ago, we 
perceived no necessity to announce the result prior to the completiori of the proceedings on 
remand required by the permit amendment applications. Further, between September 1974 
and the summer of 1975, there was uncertainty respecting whether Units 1 and 2 would be 
built or, instead, cancelled. See ALAB·285, supra, 2 NRC at 209·10; ALAB·276, 1 NRC 533 
(1975). 
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For the foregoing reasons, we affinn (1) LBP·74·39, 7 AEC 895; (2) 
LBP.7448,7 AEC 1166; and (3) LBP·77·2, 5 NRC 261, except with respect to 
issues pertaining to the environmental effects of the reprocessing and waste 
management phases of the uranium fuel cycle. ' 

It is so ORDERED. 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board 

\ 
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Cite as 5 NRC 426 (1977) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Alan S. Rosenthal, Chairman 
Dr. John H. Buck 

Richard S. Salzman 

ALAB-376 

I n the Matter of Docket Nos. 50-452 
50-453 

THE DETROIT EDISON COMPANY 

(Greenwood Energy Center, 
Units 2 and 3) February 22, 1977 

Upon motion requesting an order directing the Licensing Board, in tem
porarily suspended proceeding, to grant leave to intervene and to provide legal 
representation, the Appeal Board (1) notes that, unknown to the movant, the 
licensing Board on December 29. 1976. had entered an order which denied 
without prejudice the petitioner's request for affirmative action upon its inter
vention petition, until such time as licensing activities are actively pursued by 
the applicant; (2) rules that it has jurisdiction under 10 CFR 2.714a to entertain 
an appeal from a licensing Board's failure to take action upon an intervention 
request; (3) denies the request for legal representation, in accordance with 
CLI-76-23; (4) rules that the licensing Board acted within its broad discretion in 
deciding to postpone ruling on the intervention petition; and (5) suggests a 
reexamination by the licensing Board of its December 29 order, from the stand
point of avoiding possible later delay. 

Relief sought by the motion denied. 

RULES OF PRACTICE: APPELLATE REVIEW 

Protracted withholding of action on a petition for intervention may be 
treated as tantamount to a denial of the request. Environmental Defense Fund. 
Inc. v. Harden, 428 F.2d 1093, 1099 (D.C. Cir. 1970). Such a denial is appeal
able under 10 CFR 2.714a. 

RULES OF PRACTICE: FINANCIAL ASSISTANCE TO PARTICIPANTS 

The Commission does not provide direct financial assistance to participants 
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in individual licensing proceedings. Nuclear Regulatory Commission (Financial 
Assistance to Participants in Commission Proceedings), CLI·76·23, NRCI·76/11 
494 (November 12, lSo76). 

LICENSING BOARD: DISCRETION IN MANAGING PROCEEDINGS 

Licensing boards have broad discretion with respect to the appropriate time 
for ruling on petitions and motions fIled with them; the standard for review of 
such matters is whether it clearly appears that there has been an abuse of that 
discretion. 

RULES OF PRACTICE: STANDING TO INTERVENE 

Economic interest as a ratepayer of an applicant is not an interest which is 
cognizable in Commission proceedings. Portland General Electric Co. (Pebble 
Springs, Units 1 and 2), CLI·76·27, NRCI·76!12 610 (December 23,1976). 

Mr. Robert F. Philip, Sanford, Michigan, for the Citizens 
for Employment and Energy. 

MEMORANDUM AND ORDER 

On February 15, 1977, the Citizens for Employment and Energy (CEE) 
filed a document with us entitled "motion for timely review and relief." The 
document recited that (I) in July 1976 CCE had ftled an untimely petition for 
leave to intervene in this construction permit proceeding; (2) on December 8, 
1976, the organization had moved the Licensing Board to act affirmatively on 
that petition; but (3) the Licensing Board still has not done so. The relief sought 
was an order directing the Licensing Board to grant the CEE intervention petie 
tion forthwith. CEE also desires to be provided with legal representation in the 
proceeding. 

A copy of CEE's submission to us was served upon the Chairman of the 
Licensing Board. On February 17, 1977, he wrote a ietter to the organization's 
representative in which he called attention to a December 29, 1976, order 
entered by the Licensing Board on the December 8 motion. In that order, which 
through inadvertence had not been served upon CEE at the time of its entry, the 
Board had denied the motion. Its assigned reason was that, at the request of the 
applicant, the licensing proceeding was being held in a state of suspension until 
approximately November 1977. In light of that development, the Board thought 
it "still premature to rule on CEE's petition for leave to intervene and accord· 
ingly such a ruling is held in abeyance until such time as licensing activities are 
again actively pursued by the Applicant." The Board stressed that its action was 
''without prejudice to the rights of CEE." 
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1. We are confronted at the outset with the questio!l of our jurisdiction to 
entertain the CEE submission to us. Insofar as CEE seeks review of the refusal of 
the Licensing Board to act at this time upon its intervention petition, we think 
such jurisdiction to exist by virtue of 10 CFR 2.714a. True, that section in 
terms authorizes appeals only from orders which grant or deny intervention. :I'he 
courts have recognized, however, that a protracted withholding of action on a 
request for relief may be treated as tantamount to a denial of the request. See 
e.g. Environmental Defense Fund, Inc. v. Hardin. 428 F.2d. 1093, 1099 (D.C. 
Cir. 1970). We perceive no good reason why the same principle should not be 
applied here, where the claim is made that the failure of the Licensing Board to 
have acted by now on the intervention petition is both unjustified and 
prejudicial to CEE. 

With respect to CEE's additional request that it be afforded legal representa
tion, the Commission recently ruled against the providing at this time of direct 
fmancial assistance to participants in individual licensing proceedings. Nuclear 
Regulatory Commission (Financial Assistance to Participants in Commission 
Proceedings), CLI-76-23, NRCI-76/11 494 (November 12, 1976). Tha(deter
mination is, of course, binding upon us and the licensing boards and it precludes 
the furnishing of legal assistance at public expense. 

2. Although the Licensing Board's deferral of action on the CEE interven
tion petition has been properly brought before us, we do not fmd sufficient 
warrant for overturning the Board's decision to abide the event of the reactiva
tion of the licensing proceeding. Of necessity, broad discretion must be vested in 
the licensing boards with respect to the appropriate time for ruling on petitions 
and motions filed with them. We should step in only in circumstances where it 
clearly appears that an abuse of that discretion is involved. In this instance, such 
an abuse is not evident. More particularly, CEE's assertions to the contrary 
notwithstanding, we .are unable to discern any substantial prejudice to the 
cognizable interests of that organization which might result from the holding of 
the intervention petition in abeyance until such time as the licenSing proceeding 
may be resumed. In this connection, we are not unmindful of CEE's insistence 
that the Licensing Board should not have permitted the applicant to delay the 
progress of the proceeding. The only present injury which CEE asserts its mem
bers might suffer as a result of the delay is to their economic interest as rate
payers of the applicant. But an interest of that character is not cognizable in our 
proceedings. Portland General Electric Co. (pebble Springs Nuclear Plant, Units 
1 and 2), CLI-76-27, NRCI-76/12 610 (December 23, 1976). See also, id., 
ALAB-362, NRCI-76/12 627 (December 29,1976). 

The conclusion that there has not been an abuse of discretion which would 
justify our intercession should not be taken, however, as reflecting agreement 
with the Licensing Board's December 29, 1976, order. We appreciate, of course, 
that the CEE intervention petition (as later amended) has been opposed on 
several different grounds by the applicant and that, in the ~terest of economiz-
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ing the expenditure of its time, the licensing Board might have thought it 
desirable not to pass upon the issues raised by the opposition unless and until 
the necessity to do so became manifest. But, by the same token, there would 
appear to be decided advantages attendant to having the matter of CEE's entitle
ment to intervene definitively resolved before the time at which the applicant 
were to announce its readiness to go forward with the proceeding. Irrespective of 
how the licensing Board might rule on the intervention petition, an appeal to us 
very possibly would follow. Further, the Board might determine that the peti
tion was not satisfactory in its present form but grant CEE leave to amend it to 
cure the found deficiencies. In either event, the result of the course now being 
pursued by the licensing Board might be unnecessary delay in the commence
ment of the hearing, undue haste in the prosecution of a section 2.714a appeal 
or the submission of an amended petition, or a combination of those evils . 

. Once again, in the absence of clear prejudice to CEE flowing from a deferral 
of decision on the pending petition, we are constrained to leave it to the Licens
ing Board to balance these competing considerations. We nevertheless commend 
to the Board a reexamination of its December 29 order from 'the standpoint of 
whether the avoidance of possible later delay might constitute an adequate 
reason for ruling on the intervention petition at this juncture. 

The relief sought by the CEE motion is denied. 
It is so ORDERED. 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board 
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Cite as 5 NRC 430 (1977) ALAB·371 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of 

Michael C. Farrar, Chainnan 
Dr. John H. Buck 

Dr. Lawrence R. Quarles 

CONSOLIDATED EDISON COMAPNY 
OF NEW YORK, INC. 

(Indian Point, Units 1,2, and 3) 

Docket Nos. 50·3 
50-247 
50-286 

FebruarY 23, 1977 

Upon petition by the State of New York for cancellation of, or modifica· 
tion of procedures adopted for, the hearing on seismic monitoring called for by 
ALAB·357 and ALAB·360, the Appeal Board questions whether it now has 
authority to cancel the hearing (in light of CLI·77·2) and in any event fmds no 
warrant for granting any of the relief requ~sted. 

Petition denied. 

RULES OF PRACTICE: SCHEDULING 

A party must lodge promptly any objection it has to a board's scheduling of 
the prehearing phase of a proceeding. 

Mr. Michael Curley and Ms. Sandra Mitchell Caron, Albany, 
New York, for the New York State Energy Office. 

MEMORANDUM AND ORDER 

On Friday, February 18th, the State of New York transmitted to us a 
"petition for withdrawal of ALAB·357 and ALAB·360 or for certain alternative 
relief." That petition reached us yesterday. In view of the imminency of the 
deadlines which would have to be altered were we to grant the State the relief it 

. requests,l we can only outline our reasons for denying the petition in its 
entirety. 

I Written testimony is due the day after tomorrow, Friday, February 25th. The hearing is 
to begin on Tuesday, March 15th. 
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1 .. The State would have us cancel the upcoming hearing. But our two 
decisions calling for a hearing were issued last November 10th and December 
23rd, respectively. And, on January 14th, after full review, they were left stand
ing by the Commission, which had before it arguments similar to those pressed 
by the State now, in the form of (l) the petitions for reconsideration filed with 
us by other parties and (2) Mr. Farrar's dissenting views. CU-77-2, 5 NRC 13. 

No new developments having taken place, it is entirely too late in the day to 
seek to have us alter the substance of our decisions calling for a hearing. More
over, there is substantial question whether we have the power to do so, in light 
of the Commission's decision. In short, grounds number 1 and 2 appearing on 
page 3 of the State's petition and the "further request" appearing in the middle 
of that same page are without merit, for the matters they raise were finally 
disposed of long ago.2 

2. We do have the power to alter the schedule for filing testimony and, 
specifically, to direct the parties to follow some procedure other than the 
simultaneous filing now contemplated. But that procedure, too, was adopted 
long ago. Even under ordinary circumstances, a party must lodge promptly any 
objection it has to a board's scheduling of the preharing phase of a proceeding; it 
cannot wait until testimony is due, and the hearing is imminent, to request that 
the procedure be changed. The State's request is even less fitting here. The 
February 25th deadline for filing testimony was set on January 17th. And, for a 
number of reasons previously articulated, we were forced to say on February 
10th that "requests for any further postponement of the time for filing testi
mony will not be countenanced except under the gravest of unexpected circum
stances" (emphasis added). The State has not met that test. 

The State has not only failed to justify the delay in bringing its complafnt to . 
us, but has also not demonstrated that simultaneous filing is prejudicial to its 
interests. The State has long been supporting the monitoring requirement; it 
presumably has reasons for doing so and can have its witnesses express them now 
in written form. Although the ultimate burden of persuasion may be on the 
utilities to demonstrate that there is no justification for the monitoring condi
tion, that does require them to prove a negative proposition. It is not unheard of 
for those having the affirmative side of such questions-e.g .• those who believe 
the expanded network is necessary-to present their evidence first even though 
the ultimate burden of proof is on their opponents. See Consumers Power. 
Company (Midland Units 1 and 2) ALAB-315, NRCI-76/2 101, 111 fn.24 
(citing EPA procedures, where those asserting that a pestiCide is hazardous 
proceed first). The procedure we have adopted does not go that far. Here, the 

Z All three Board members concur in this entire opinion. Because he dissented from 
ALAB-357 and ALAB-360. however. Mr. Farrar wishes to note specifically that he is in full 
agreement with paragraph 1. 
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parties are simply pre filing their written testimony simultaneously; at the hear
ing, each party, including the State, will. have the opportunity to have its 
witnesses comment upon the substance of other parties' testimony. Accordingly, 
alternative request number 1 (also appearing on page 3 of the State's petition) is 
denied as both untimely and unnecessary to the conduct of a fair hearing.3 

3. Alternative request number 2 seeks "an order granting the State full· 
discovery ... " concerning certain studies. But the State does not suggest that the 
utilities have resisted any attempts at formal or informal discovery at any time 
since last November, when the State was put on notice that a hearing would be 
held. In this connection, papers flled· earlier by the staff suggest that the 
contrary is true; i.e., that the licensees have been cooperative. Indeed, to the 
extent that the motion deals with the need to obtain underlying data supporting 
the January 31st presentation and the more recently released draft report, we 
understand the staff to have said those data are being made available voluntarily. 
If the licensees have been obstinate, the State should have told us about it before 
this, at least with respect to the January 31 st material (the draft report will be 
taken care of in another manner, as indicated by our February 18th order 
denying relief to the staff). 

4. The press of our other business makes it impossible to grant the State's 
alternative request that these hearings be held in eastern New York State. We 
have previously explained to the parties the factors we take into account in 
determining where to hold hearings and need not expand on them now. 

For the foregoing reasons, the State's petition is denied. 
It)s so ORDERED. , 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Boa~d 

3 The same reasoning cans for the rejection of the State's ground number 3. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Elizabeth S. Bowers, Chairman 
Dr. Quentin J. Stober 
Dr. Marvin M. Mann 

lBp·71-4 

In the Matter of Docket Nos. STN 50·546 
STN 50·547 

PUBLIC SERVICE COMPANY 
OF INDIANA, INC. 

(Marble Hill Nuclear Generating Station, 
Units 1 and 2) February 1, 1977 

The Ucensing Board determines that co-owners of a proposed nuclear 
facility are de facto co-applicants, that an amended notice of hearing limited to 
the effects of joining new co-owners must be issued, and that scheduled hearings 
should be postponed. 

Ruling referred to Appeal Board. 

ORDER RELATIVE TO CO·APPLICANT ISSUE 

In accordance"with the Board's request at the December 2, 1976, prehearing 
c~nference the Applicant (PSI) and the NRC Staff (Staff) submitted briefs on 
December 16, 1976, on the question of whether all co-owners of the proposed 
Marble Hill facility must be co-applicants. Reply briefs were received from both 
parties .on January 12, 1977. The Joint Intervenors, by letter of January 12, 
1977 , supported the -Staff. 

Both parties have been explicit in setting forth their positions and those 
arguments need not be repeated here. In the past it was typical for a utility to 
me an application for the construction of a nuclear reactor generating station . 

. There is apparently a growing trend for several utilities to join together as 
co-owners due, no doubt, to inflation and the tight money market. This not only 
changes the "service area" and the need for power issue but also raises the 
question of the possibility of additional alternate sites as well as "financial 
ability." In other proceedings, e.g., Pebble Springs, Jamesport, no question was 
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raised that the new co-owners were not co-applicants and amended notices of 
hearing were issued limited to the effect of the new ownership.1 

This Board has determined that the co-owners are de facto co-applicants 
even though PSI chooses to call them "tenants-in-common" or "participants." 
The co-ownership is the controlling factor not the terminology applied. 

Since the Notice of Hearing issued by the Commission on October 8,1975, 
refers only to PSI and it is now known by the letter of January 21,1977, from 
counsel for PSI that Wabash Valley Power Association will own 17 percent of 
each unit and East Kentucky Power Cooperative 8 percent of each unit, an 
amended Notice of Hearing will be issued limited to the effects of this change in 
ownership. 

The evidentiary hearing presently scheduled to commence on February 15, 
1977, is therefore postponed and will be rescheduled at a later date. This means, 
of course, the filing of direct testimony will also be delayed. 

IT IS SO ORDERED. 

Dated at Bethesda, Maryland 
this 1st day of February 1977 

Dissenting Opinion of Dr. Mann: 

ATOMIC SAFETY AND 
LICENSING BOARD PANEL 

Elizabeth S. Bowers, cp.airman 

Quentin J. Stober, Member 

For the reasons outlined below I respectfully differ with the conclusions 
reached by the majority in this matter. 

It appears that the majority has based its ruling on'the following assump-, 
tions: 

1. That the existence of co-owners that are not co-applicants would in some 
way prevent proper consideration of the need for the facility and of alternate 
sites. 

2. That the issue of financial qualifications cannot properly be judged. 
3~ That co-owners are de facto co-applicants. . 
With regard to the first assumption, I see no bar to full inquiry by the 

llbrtland General Electric Company, et. al. (Pebble Springs Nuclear Plant. Units 1 and 
2). Docket Nos. 50-514. SO-SIS. Long Island Lighting Company (Jamesport Nuclear Power 
Station, Units 1 and 2, Docket Nos. 50-516 and 50-517). 
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parties, or the Board, into the need for power on the applicant's system, or on 
the systems of the co-owners, or indeed in the region served by a pool of which 
the Applicant or co-owners may be members. 

Further, in this instance it appears that a substantial portion of the output 
of the proposed plant will be contracted to a utility not a co-owner. So the 
question of need would appear ,.as a minimum, :to be a function both of owners 
and customer utilities. So long as firm plans and arrangements exist for use of 
the power to be generated, and so long as those plans and arrangements appear 
to be consistent with reasonable forecasts of need, then the "need, for power" 
issue would seem to be subject to adequate treatment. " , , 

As for alternate sites, the subject is rather more complex than the presence 
or absence of co-owners; among other things it has to do with system(s) elec
trical stability and ease and efficiency of transmission. In any event, where 
co-owners are present siting must satisfy all owners and customers needs, and 
again I see no bar to full consideration whether owners or firm customers are or 
are not applicants. 

With regard to fmancial qualifications of the Applicant and' co-owners, a 
firm contract among the owners, backed by financial information which can be 
required and obtained from or through the Applicant, seems to me adequate. 

As the Applicant points out, 10 CFR S0.33(d)(4) allows an Applicant to act 
as agent, for others. And §S0.33(f) requires that the Applicant show that it 
"possesses the funds necessary .•. or that the Applicant has reasonable assur
ance of obtaining the necessary funds .'., .. " It would appear, therefore, that the 
parties and the Board are in position to conduct such inquiry as may be neces
sary into financial arrangements, and that, where appropriate, conditions may be 
imposed on the licensee to assure compliance with requirements. 

The Staff argues at some length for a narrow definition of "agent" as used, 
in §SO.33(d)(4), namely, that the term is intended to apply only to '~turnkey" 
projects. Although some years ago a number of plants were built under "turn
key" contract I find no instance in which the supplier of the plant acted as 
applicant and agent for the licensee-to-be. Nor has the Staff cited such a case. 

In broader terms the Staff argues that co-owners should be co-applicants 
because in certain instances hypothecated by the Staff the NRC would, in the 
StafPs view, encounter some difficulty in taking appropriate action. However, 
none of the situations envisioned by the Staff appear to be at all related to the 
central question whether the plant is designed, constructed, and operated in the 
interest of health and safety. Should a co-owner fail to fulfill its financial obliga;' 
tions I see no problem in regard to health and safety because under the regula
tions promulgated by the NRC the plant as constructed must comply with 
standards imposed. If the plant should not meet such standards or be delayed in 
construction or indeed if construction is not completed no license to operate 
will issue. 

I • \'. 
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So far as technical qualifications are concerned it makes no difference 
whether co-owners are co-applicants. In all cases the Applicant, whether he acts 
as agent for co-owners or co-licensees, is solely responsible for design, construc
tion, and operation of the facility and must demonstrate technical qualifications 
to discharge those responsibilities. 

In summary, in the circumstances of this case it appears to me that so far as 
the responsibilities and obligations. of the NRC are concerned it makes no dif
ference whether co-owners are or are not co-licensees. Therefore, in the absence 
of clear need that co-ownersbe co-licensees in order that the NRC properly 
discharge its responsibilities, to impose such a requirement would be in my view 
over-regulation. 

Marvin M. Mann, Member 

February I, 1977 

REFERRAL OF THE BOARD'S ORDER OF FEBRUARY 1,1977, 
CONCERNING "CO·APPLICANTS" 

TO THE ATOMIC SAFETY AND LICENSING APPEAL BOARD . . 

, After this Board issued its order determining that the two new co-owners in 
Marble Hill are, in fact, co-applicants, the Fort Calhoun licensing Board issued· 
an order on February 2,. 1977, on a similar question but reached a different 
conclusion. 1 The Fort Calhoun Board referred the matter to the Atomic Safety 
and licensing Appeal Board for its consideration. It, therefore, appears appro
priate for this Board to also refer its determination to the Appeal Board for' 
review . 

. The amended notice of hearing was issued in this proceeding on February 2, 
1977. 

IT IS SO ORDERED. 

Dated at Bethesda, Maryland 
this 3rd day of February 1977 

. FOR THE ATOMIC SAFETY AND 
·LICENSING BOARD 

Elizabeth S. Bowers, Chairman 

I Omaha Public Power District (Fort Calhoun Station, Unit 2), Docket No. 50-548. 
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UNITED STATES OF AMERICA 
NUCLE~R REGULATORX COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Robert M. Lazo, Chairman 
Dr. Emmeth A. Luebke 
Dr. Quentin J. Stober 

LBP-77-S 

I n the Matter of Docket No. 50-548 

OMAHA PUBLIC POWER DISTRICT 

(Fort Calhoun Station, Unit 2) February 2, 1977 

The Licensing Board determines that co-owners of a proposed nuclear 
facility need not necessarily be co-applicants and therefore that the application 
in this proceeding need not be amended to include a co-owner as a co-applicant. 

Ruling referred to Appeal Board. 

ATOMIC ENERGY ACf: OWNERSIDP 

Licensing of naked ownership of a production or utilization facility (as 
distinguished from acquisition, possession, or use) ·is not required by § 103 of the 
Atomic Energy Act. ' 

MEMORANDUM AND ORDER 

Opinion ~f the Board by Messrs. Lazo and Luebke: 

By Order dated November 9,1976, this Atomic Safety and Licensing Board 
("Board") directed the parties in the above-captioned matter, Omaha Public 
Power District ("OPPD" or "Applicant") and the. Nuclear Regulatory Commis
sion Staff ("Staff'), to submit briefs setting forth their respective positions on a 
legal issue raised by the parties at a prehearing conference held in Omaha, 
Nebraska, on October 27, 1976. The specific question presented is whether the 
application filed by OPPD for a construction permit for Fort Calhoun Station, 
Unit 2, must be amended to include as a co-applicant, the co-owner of the 
proposed facility, Nebraska Public Power District ("NPPD"). . . 

Both parties have filed extensive briefs in support of their opposite positions 
regarding the issue which have been carefully considered by the Board. For 
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reasons that will be developed in this opinion, we conclude that the Atomic 
Energy Act of 1954, as amended, does not require a co-owner of a utilization 
facility to be a co-applicant for a license for that facility and that therefore, the 
application for Fort Calhoun Station, Unit 2 need not be amended to include 
NPPD as a co-applicant. 

I 

A. OPPD filed an application to construct and operate alISO MWe pres
surized water reactor in Washington County, Nebraska, with the Nuclear Regula
tory Commission ("NRC" or "Commission") in September 1975. Fort Calhoun 
2 is to be jointly owned by OPPD and NPPD with each district owning an equal 
share of the unit. Each district is a political subdivision of the State of Nebraska. 
NPPD is expressly authorized by State statute to deiegate authority to OPPD to 
construct, possess and operate the facility (Nebraska Reissue Revised Statutes of 
1943, as amended, §70-628.01 through 70-628.04). 

OPPDand NPPD executed a Joint Ownership Agreement on May 1,1975, in 
which NPPD authorizes and designates OPPD to act as NPPD's "Agent to design, 
license, acquire, construct, operate, maintain and decommission" the facility. 
Agreement §2.07, at 14. In addition, both districts have agreed that OPPD shall 
have sole "possession and control" of the facility.ld. Toward this end, OPPD is 
empowered to: 

take whatever action is necessary or appropriate to' seek and obtain aU 
licenses, permits and other rights and regulatory approvals necessary to the 
construction and operation of the Project. Agreement §5.01, at 21·22. 

Consistent with the Agreement, OPPD applied for a license to construct and 
operate Fort Calhoun 2 "in its own behalf' and "as agent for NPPD" and stated 
in that application that OPPD "will retain full responsibility for the construc
tion, operation and licenSing of the facility," Application for licenses, filed 
September 11, 1975, at 2. In addition, OPPD submitted information to the 
Commission on NPPD's ownership qualifications, need for power; qualification 
to fmance 50 percent of the project and on NPPD's antitrust status pursuant to 
Appendix L to 10 CFR Part 50 of the Commission's regulations. 

Thus, by a fully executed contractual agreement, OPPD and NPPD are to 
share equally in the ownership, fmancial support and electrical output of Fort 
Calhoun Station, Unit 2. Under that ownership agreement OPPD and NPPD each 
have a 50% ownership interest in the facility. However, the agreement specifies 
that ownership shares eqUivalent to up to 20% of the facility ownership will be 
made available and sold to other entities within the State of Nebraska. In the 
event that other entities agree to purchase such ownership interests, the shares of 
OPPD and NPPD will be equally and proportionately reduced. The duties and 
liabilities of each party to the agreement are intended to be several ~nd not joint 
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and no party is to be liable for the acts, omissions or liabilities of any other 
party to the agreement. OPPD alone will be responsible for all licensing, design, 
acquisition, construction, operation, .maintenance and decommissioning 
activities for Unit 2. In the same vein, OPPD will be the sole applicant for the 
facility construction permit and operating license despite the fact that NPPD has 
an ownership interest equal to that of OPPD now and that NPPD together with 
other Nebraska entities may have total ownership interests greater than that of 
OPPD in the future. 

B. The factual setting and current posture of the application in this proceed
ing, as recounted above, give rise to a basic question that is fundamental to the 
scope of the Commission's licensing jurisdiction under the Atomic Energy Act of 
1954, as amended· (the "Act"). That question, as posed by the Board in its 
November 9, 1976, Order, is: does the Atomic Energy Act ~f 1954, as amended, 
require all co-Owners of a utiliZation facility to' be licensees and, therefore, 
co-applicants for a construction permit for the proposed facility? 

n 
A. In the view of the Staff, the Atomic Energy Act requires all co-owners to 

be licensees and accordingly, requires NPPD (as well as any future owners of the 
facility), as an entity that will share with OPPD in the ownership, fmancial 
support, and electrical output of Fort Calhoun Station, Unit 2, to join with 
OPPD as an applicant for a construction permit for that facility.2 The Staff 
argues that this position is mandated by considerations of the Act itself, the 
Congressional intent and policy, as shown by the legislative history, the Commis
sion's regUlations adopted to implement the Act, and general public policy. 

The Applicant in its brief argues that the Commission's authority to license 
extends only to those who will own and operate a facility and that the Atomic 
Energy Act does not require a mere owner of a facility to secure a license. 

B. The relevant provisions of the Atomic Energy Act of 1954, as amended, 
42 U.S.C. §2011 et seq. (1973) ("the Act"), read as follows: 

Sec. 101 It shall be unlawful, except as provided in Section 91, for any 
person within the United States to transfer or receive in interstate 
commerce, manufacture, produce, transfer, acquire, possess, use, 
import, or export any utilization or production facility except 

'42 U.S.C. §2011 et seq. (1970). 
2In its brief, the Staff notes that on occasion in the past, the Commission has allowed 

permit and licensing actions to proceed to the ultimate issuance of a permit or license in 
situations in which all co-owners of the utilization facility in question were not co-appli
cants. See, e.g., Houston Lighting & Power Co. et 01. (South Texas Project Nuclear Generat
ing Station, Units 1 and 2), Docket Nos. 50-498, 50-499; Philadelphia Electric Co. (Peach 
Bottom Atomic Power Station, Units 2 and 3), Docket Nos. 50-277,50-278. However, the 
Staff believes that the better view is that all co-owners must be licensees. ' 
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under and in accordance with a license issued by the Commission 
pursuant to sections 103 and 104. 

Sec. 103 The Commission is authorized to issue licenses to persons applying 
therefor to transfer or receive in interstate commerce, manufac
ture, produce, transfer, acquire, possess, use, import, or export 
under the terms of an agreement for cooperation arranged pur
suant to section 123, utilization or production facilities for indus
trial or commercial purposes .... 

As readily can be observed from the statutory language, the class of "per
sons" subject to the Commission's licensing authority is dermed in terms of 
acquisition, possession or usage, not ownership. Congress did not use the word 
"own" in the facility licensing sections of the Act. Instead, it used the words 
"acquire," "possess" or "use." , 

The Staff argues that the word "acquire" is broader than and inclUSive of 
the word "own" and that irl common usage, to "acquire" means to "obtain as 
one's own." However, the word "acquire" connotes only that some rights of 
ownership have passed. Those rights conveyed may be partial, qualified or 
nonexclusive. Further, the word is sometimes used in the sense of "procure." It 
does not necessarily mean that title has passed, but it clearly signifies "pos
session." 

Here, the Applicant and not NPPD, shall have sole possession and control of 
the facility. This arrangement is required by the Ownership Agreement entered 
into by and between the Applicant. and NPPD which authorizes and designates 
Applicant as co-owner to "acquire" the facility as agent for NPPD. ' 

Had Congress intended to require licenSing of naked ownership of a produc
tion' or utilization facility it would have included ownership in the list of 
activities found in § 103 just as it did for material licensing addressed by Sec

'tions S3 and 81 of the Act, both of which use the terms "acquire," "possess" or 
"own." Further, had Congress believed ownership to be synonymous with 
acquisition or possession, it would not have included all three terms in § § 53 
and 81. 

C. The references t6 the legislative history of the Act included in the briefs 
do not support the Staffs interpretation of § § 101 and 103, but rather are 
consistent with Applicant's view of the Commission's authority to license only 
those who will own and operate a facility. E.g., Senate Debates on Amending the 
Atomic Energy Act of 1946, July 22, 1954, (100 Congo Rec. 10898, 10900) as 
reprinted in Legislative History of the Atomic Energy Act of 1954, Vol. 3, p. 
3453,3454, Separate'Views of Representative Holifield and RepreSentative Price 
on H.R. 9757, printed in U.S. Code Congressional and Administrative News, 
83rd Cong., 2d Sess. (1954), Vol. 2, p. 3496, 3512-3513; see generally NRC 
Staffs Brief at 7-11. ' 
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. ,In construing a statute, one'must construe what Congress has written and 
neither add, subtract, delete nor distort the words used. 62 Cases, More or. Less, 
Each Containing Six Jars of Jam v. United States, 340 U.S. 593,596 (1951). 
The very use of two separate words is an indication that some sort of different 
meaning is to be ascribed to each of them. This is particularly true when one of 
the allegedly identical words is omitted in one place and not in another. Hoff 
man v. Joint Council of Teamsters No. 38, 230 F. Supp. 684, 691. (N.D. Calif. 
1962) modified 338 F.2d 23, 27 (9th Cir. 1964) [legislative history clearly 
demonstrated that two words were treated as synonomous throughout legislative 
proceedings] ; cf Ernst & Ernst v. Hockfelder, 96 S.Ct. 1375, 1384 (1976). When 
Congress has carefully employed a term in one section of a statute and has 
excluded it in another it should not be implied where it is excluded. Diamond 
Roofing v. Occupational Safety andHealth Administration, 528 F.2d 645,648 
(5th Cir. 1975); Bott v. American Hydrocarbon Corporation, 458 F. 2d 229, 
233 (5th Cir. 1972); J. Ray McDermott & Co. v. VesselMorning Star, 457 F. 2d 
815 ,(5th Cir.), cert. denied, 409 U.S. 948 (1972). To do so is not to construe 
the Act; but to amend it. ld. 

Disregard of the distinction between "own:', and "possess" overlooks the 
variety of real property interests which depend upon the difference between 
ownership and possession, e.g., fee simple versus leasehold interests, cooperative 
versus condominium apartments, easements. 

D. The Commission's regulations impementing § 103 provide indirect sup
port for Applicant's position that it may apply on behalf of itself and as agent 
for NPPD. Section 50.33(d) (4) of the Commission's regulations expressly recog
nizes instances in which an applicant will be acting as an agent for other prin
cipals in filing the application and requires the applicant to furnish certain 
information about principals who are not applicants. Neither the regulation nor 
'the accompanying Statement of Consideration; 21 Fed. Reg. 355 (1956), sup
port the Staffs attempt to limit that subsection's applicability to turnkey ar
rangements. Since a turnkey arrartgement contemplates a -transfer of ownership 

. and control from the agent to the principal upon completion of the facility, it 
presents a situation inapposite to that involving a co-owner, who receives neither 
control nor possession of the facility from the applicant. 

. " 

III 

, .. ' 

A. One of the pu~poses of the Act is to effectuate the atomic energy policies 
established by Congress by providing for" ... a program for Government control 

. of the possession~ use, and production of atomic energy and special nuclear 
material, wh~ther owned by the Government 'or others ... " § 3c. of the Act; 42 
U.S.C.A. §2013(c) (1973) (emphasis added). The concern of the Act is to 
control those who' are actively involved in the production or utilization of 
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atomic energy and special nuclear material. To require NPPD to become a co
applicant will not further the legitimate aims of the Commission's licensing 
authority as defined in the Act. ' , 

In a multiple ownership situation, where, as here, a single applicant has 
complete technical responsibility, the safe construction and operation of the 
facility is assured by the NRC's authority over that 'applicant. Extending the 
Commission's regulatory authority in health and safety matters over one whose 
interests in the facility are purely financial does nothing to strengthen that 
assurance. In those instances where the applicant's case on such issues as need 
for power or financial qualifications depends upon information concerning other 
"o-owners, such information may be required, reviewed, and approved as a 
precondition to licensing. 

Similarly, the Commission, can fulfill its additional responsibilities under 
§105 of the Act, 42 U.S.C.A. §2135 (1973), relating to antitrust considera
tions, without requiring' NPPD to become a co-applicant. Under § 105, the Com
mission transmits § 103 applications for licenses to the Attorney General for 
antitrust review. The information forwarded includes responses to twenty ques
tion~ set forth by the Commission'in 10 CFR Part 50, Appendix L. The At
torney General then renders his advice on the antitrust status of the application 
to the Commission, which in turn makes a finding as to whether the "proposed 
activities under the license would create or maintain a situation inconsistent with 
the antitrust laws of the United States." 

The two key requirements of § 105, therefore, are (1) review of an "applica
tion" under § 103; and (2) the making of a fmding concerning "activities under 
the license." Those requirements can be fulfilled without making NPPD an appli
cant for licenses. 

The'instant application discloses completely the fact of co-ownership of the 
facility. The Attorney'General and the Commission therefore, could, and,did 
review whether such co-ownership would "create: or maintain a situation incon
sistent with the antitrust laws." Information from NPPD in response to Appendix 
L was submitted by Applicant and the Attorney General found that co-owner
ship by NPPD would not create a'situation inconsistent with the antitrust laws 
of the United States. 41 Fed Reg. 19786 (1976). : 

With regard to the second point, it is clear from the agreement and the 
Application itself that NPPD will not conduct any "activities under the license"; 
therefore, no review on this issue was 'actually required. The required informa
tion was made available to the Commission by Applicant on its own behalf and 
as NPPD's agent, 'Without its being necessary for 'NPPD to become a co-applicant. 
,Therefore, the Commission, has already fully met its antitrust obligations with 
'respect to the proposed license activities without requiring NPPD to become a 
co·applicant. , . 

In any event, the C?mmissiOil had the power to elimulate any aspects of the 
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ownership of Fort Calhoun 2 that might have been in contravention of the 
antitrust laws by conditioning issuance of the license to OPPD with respect to 
any objectionable aspects of the unit's ownership. 

B. The Commission by its control over Applicant already can require further 
information concerning co-owners who are not co-applicants and thus fulfill its 
licensing responsibilities. Applicant has accepted its burden under the National 
Environmental Policy Act of 1969,42 U.S.C. §§4321-4347 (1970 and Supp. V. 
1975) to provide information on NPPD's need for power and analysis of alter
nate sites and additional generating capacity and this information is part of the 
Fort Calhoun 2 Application. If a co-owner who is not a co-applicant, failed to 
cooperate with an applicant in furnishing information to the Commission, the 
NRC has the authority and, indeed the responsibility, to withhold favorable 
action on the application. This is the same power which would be exercised, 
even if all co-owners were requi!ed to be co-applicants. -

C. Consistent with the language of the Atomic Energy Act imd public 
policy, only those who plan to conduct or actually perform, activities in relation 
to a nuclear facility are required to become applicants. In those instances where 
co-owners have elected to join in the application as co-applicants, only that 
co-owner which has been so authorized by the other owners to act as agent, has 
assumed the authority and responsibility for design, construction and operation 
of the facility. For that reason, only the duly authorized agent has been 
-required to demonstrate technical qualifications necessary to meet the require
ments of the Atomic Energy Act and of the Commission's Regulations. Here, 
NPPD does not contemplate participation in such activities and has expressly so 
stated in its agreement with Applicant. Further, at no time has Applicant sub
mitted-nor has the NRC Staff requested-information concerning NPPD's 
technical qualifications to construct or operate the facility. Accordingly, the 
addition of NPPD as a co-applicant is unwarranted. 

IV 

For the foregoing reasons, the licensing Board finds that the Atomic 
'Energy Act of 1954, as amended, and public policy do not require a mere 
co-owner -of a utilization facility to be a co-applicant for a license for that 
facility and that, therefore, the application for Fort Calhoun 2 need not be 
amended to include NPPD as a co-applicant. 

The Board's ruling hereinabove addresses a basic question that is funda
mental to the scope of the Commission's licensing jurisdiction under the Atomic 
Energy Act of 1954, as amended. In our judgment this legal issue should be 
presented to the Atomic Safety and licensing Appeal Board for its prompt 
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consideration.3 The licensing Board's ruling is hereby referred to the Appeal 
Board. 

It is so ORDERED. 

Issued at Bethesda, Maryland 
this 2nd day of February 1977. 

Separate Opinion of Dr. Stober: 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Emmeth A. Luebke 

Robert M. Lazo , 

It is my considered opinion that co-owners must be licensees and therefore 
co-applicants. Such a requirement would serve to increase ,the effective involve
ment in the public interest in licensing procedures leading to a more orderly and 
timely conclusion of the regulatory process, and facilitate NEPA determinations 
of the need for power, alternative sites and energy sources. That all co-owners be 
co-applicants would improve the credibility of the licensing procedure from the 
viewpoint of the public. 

However, in this case I concur with my colleagues with the following ob
servations. The Omaha Public Power District (OPPD) is to jointly own Fort 
Calhoun Station, Unit 2, with the Nebraska Public Power District (NPPD). Both 
Districts are public corporations and political subdivisions of the State of 
Nebraska and each will own an equal share of the. facility. They will by con
tractual agreement share equally in the ownership, fmancial support and elec
trical output of Fort Calhoun Unit 2. The agreement specifies that ownership 
shares equivalent to up to 20% of the facility ownership will be made available 
and sold to other entities within the State of Nebraska. In the event that other 
entities agree to purchase such, ownership interests, the shares of OPPD and 
_NPPD will be equally and proportionately reduced. The duties and liabilities of 
each party to the agreement are intended to be several and not joint and no 
party is to be liable for the acts, omissions or liabilities of any other party to the 

3 In an order issued on February 1, 1977, dealing with the same legal issue ~nder similar 
circumstances, the Licensing Board in the Marble Hill proceeding reached a'result which 
conflicts with the decision of this Board. Public Service Company of Indiana, Inc. (Marble 
Hill Nuclear Generating Station, Units 1 and 2); Order Relative to 'Co-Applicant Issue 
(February 1, 1977). 
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agreement. OPPD alone will be responsible for all licensing, design, acquisition, 
construction, operation, maintenance and decommissioning activities for Unit 2. 
In the same vein OPPD will be the sole 'applicant for the facility construction 
permit and operating license while NPPD has an ownership equal to that of 
OPPD. The ownership agreement clearly sets forth in detail the interaction 
between OPPD and NPPD therefore eliminating the need to require the co
owners of Fort Calhoun Unit 2 to be licensees and therefore co·applicants for a 
construction permit. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 
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I n the Matter of Docket Nos. 50-458 
50-459 

GULF STATES UTILITIES COMPANY 

(River Bend Station, 
Units 1 and 2) February 3, 1977 

Upon application for construction permits, the Ucensing Board issues a 
third Partial Initial Decision which, pursuant to the Supplemental General State· 
ment of Policy on the Environmental Effects of the Uranium Fuel Cycle (41 
Fed. Reg. 49898, November 11,1976), concludes that (1) the use of the revised 
Table S·3 values would not tilt the cost·benefit balance against issuance of 
construction permits; (2) any construction permits must be conditioned on the 
outcome of proceedings in NRDC v. NRC, Nos. 74·1385 and 74·1586 (D.C. Cir. 
July 21, 1976); and (3) authorization for the issuance of construction permits is 
subject to supplementation of the record on ECCS compliance. 

(3d) PARTIAL INITIAL DECISION 

(Uranium Fuel Cycle Matters) 

Appearances 

Troy B. Conner, Jr:, Esq., and Mark J. Wetterhahn, Esq., of 
Washington, D. C., and Stanley Plettman, Esq., of Orgain, 
Bell & Tucker, Beaumont, Texas, For the Applicant, Gulf 
States Utilities Company 

Richard Troy, Jr., Esq., Assistant Attorney General, and 
Anthony Z. Roisman and Karin P. Sheldon of Roisman, 
Kessler & Cashdan, Washington, D.C., For the State of 
Louisiana 
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Lawrence Brenner, Esq., and Richard K. Hoefling, Esq., 
Office of The Executive Legal Director, U. S: Nuclear 
Regulatory Commission Washington, D. C., For the NRC 
Staff 

I. INTRODUCTION 

1. On September 2, 1976, the Atomic Safety and· Licensing Board 
("Board") issued its (2d) Partial Initial Decision 1 which addressed primarily the 
issues pertaining to the radiological health and safety, fmancial qualifications 
and the common defense and security related to the application filed with the 
Nuclear Regulatory Commission ("Commission" or "NRC") by Gulf States 
Utilities Company ("Applicant") for construction permits and operating licenses 
for its River Bend Station, Units 1 and 2. That Partial Initial Decision also 
addressed the Board's findings on the question of fuel utilization efficiency. 

2. In that decision, the Board noted that, subsequent to the completion of . 
the receipt of evidence and of all pleadings in this proceeding, the Court of 
Appeals of the District of Columbia Circuit issued a decision in Natural Re
sources Defense Council. et al. v. NRC. __ F.2d_, 9 ERC 1149, Nos. 
74-1385 and 74-1586 (July 21, 1976) which held that the Commission's con
sideration under the National Environmental Policy Act in the rulemaking pro
ceeding on the Environmental Effects of the Uranium Fuel Cycle (Docket 
RM-50-3) was not adequate as to the environmental impact of fuel reprocessing 
and waste management. In its General Statement of Policy, dated August 13, 
1976 (41 Fed. Reg. 34707), the Commission stated that these two matters 
would be further considered in the rulemaking docket and that (as applicable to 
this proceeding) no construction permits would issue until interim rulemaking 
steps described therein had been taken. The Commission stated that licensing 
boards should continue to process applications up to the point of, but not 
including, licensing.2 

3. In compliance. with that Policy Statement, the Board issued its (2d) 
Partial Initial Decision, making findings on all other matters, but specifically 
reopening and deferring ultimate findings on the cost-benefit analysis pending 
further action .by the Commission as contemplated by the above-mentioned 
General Statement of Policy. 

4. On November 5, 1976, the Commission issued a "Supplemental General 
Statement of Policy on the Environmental Effects of the Uranium Fuel Cycle." 
(41 Fed. Reg. 49898, November 11,1976). The Supplemental Policy Statement 
set forth interim procedures which may permit licensing to resume in appro-

I NRCI-76/9. 293 (September 2, 1976). 
2Id. at 296-7. 
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priate cases pending the anticipated adoption 'of an interim fuel cycle rule. The 
notice of proposed rulemaking, previously published in the Federal Register on 
October 18, 1976 (41 Fed. Reg. 45849), contained revised values to Table S-3 
which were based upon a supplement to the original analysis of the fuel cycle, 
entitled Environmental Survey of the Reprocessing and Waste Management 
Portions of the LWR Fuel Cycle (NUREG·OI16). In the Supplemental Policy 
Statement, the Commission concluded that 

... licensing may resume on a conditional basis using the existing Table S-3 
if, but only if, the revised values [set forth in the notice of proposed 
rulemaking] are examined to determine whether, if those values were used, 
the result would tilt the cost-benefit balance against the issuance of the 
license. 

As set forth in the Supplemental Policy Statement, the accuracy of the revised 
values will not be an issue in individual licensing proceedings . 

. 5. The Commission further stated that construction permits " .. .may be 
issued in pending cases in advance of the adoption of the interim rule on the 
basis of the currently effective chemical reprocessing and waste storage values of 
Table S-3."3 The Commission directed "that such licenses may be issued only if 
further, specific analysis is performed to determine whether, if the revised 
chemical reprocessing and waste 'storage values set forth in the Commission's 
notice of proposed rulemaking of October 18,1976, were used, the result would 
tilt the cost-benefit balance against the issuance of the license."4 Further, the 
Commission required that any construction permit " .. .must be conditioned in 
accordance with the [Court of Appeals] order (staying its mandate) dated 
October 8,1976.,,5 

6. Pursuant to the guidance set forth by the Commission; and as con
templated in the Staffs letter to the Board of November 22, 1976, the Staff 
submitted its "NRC Staff Evaluation of the Impact of Revised Table S-3 Values 
on the River Bend Cost-Benefit Balance" on December 14, 1976, to the Board 
and the parties. Attached to this paper is the Affidavit of Jan A. Norris, the NRC 
Staff Environmental Project Manager for the River Bend Station, which affirms 
the truth of the revised Staff S-3 evaluation submitted on December 14, 1976. 
By mailgram dated January 4, 1977, the State of Louisiana informed the Board 
that it would " ... neither support nor contest the conclusions expressed in [the 
Staff S-3 evaluation] at this time," and stated further that it will " •.. neither 
support nor oppose the expected suggestion that the Board's findings be made 
without hearing." 

7. On January 21, 1977, the NRC Staff moved that the Board admit into 

'41 Fed. Reg. 49898,49899 (November 11.1976). 
4Id. 
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evidence the previously submitted "NRC Staffs Evaluation of the Impact of 
Revised Table S-3 Values on the River Bend Cost-Benefit Balance," and the 
supporting "Affidavit of Jan A. Norris." The Staff further moved that the Board 
issue an initial decision on the basis of the Staffs evaluation-finding that inclu
sion of the revised values for reprocessing and waste management into the River 
Bend cost-benefit balance would not tilt it against the issuance of"construction 
permits. On January 24, 1977, the Applicant stated it had no objection to the 
admission of the Staff S-3 Analysis into evidence and joined in the Staffs 
request to the Board to dispense with a hearing.6 

8. Having considered the various submittals, the Board hereby admits the 
Staff S-3 Analysis into evidence as Staff Exhibit 4. In addition, as further dis
cussed below, because of the very small impact of the original Table S-3 on the 
previously struck cost-benefit balance for the River Bend Station and because of 
the lack of any significant change in those impacts brought about by the use of 
revised Table S-3, and in the absence of any request to the contrary, the Board· 
sees no need for, and will dispense with, a hearing on this matter. 

II. FINDINGS OF FACT 

9. The Board considered the effects of Table S-3 on the River ·Bend cost
benefit balance in its Partial Initial Decision (Partial Construction Permit Pro
ceeding-Environmental Matters and Site Suitability Only) dated September 2, 
1975,7 wherein it concluded that the Staffs evaluation was properly performed 
and that the environmental effects as they pertain to the River Bend Station 
were negligible.8 The Board concluded that the economic benefits from the 
construction and operation of the proposed facility outweighed environmental, 
economic and other costs and, therefore, the balancing of these factors favor'ed 
issuance of construction permits for the proposed facilities.9 

10. In accordance with the Commission's directive contained in the Supple
mental General Statement of Policy, the Staff assessed the effect of using the 
revised chemical processing and waste storage values set forth in the Commis
sion's Notice of Proposed Rulemaking of October 18, 1976,on the cost·benefit 
balance for the River Bend facility as previously presented in this proceeding 
(Staff S·3 Analysis,pp. 1-7 and Table 1). Principal changes from the original 
Table S-3 include those in the categories of land use, chemical effluents, iodine
releases, carbon-14 releases, and buried solids (Staff S-3 Analysis at pp. 3-7). It 

'See "NRC Staff Motion to admit into Evidence and Issue a Decision on the Basis of the 
'NRC Staff Evaluation of the 'Impact of the Revised Table S-3 Values on the River Bend 
Cost·Benefit Balance'" and "Applicant's Response to 'NRC Staff Motion ...... 

? LBP-75-20, 2 NRC 419, 445 (1975). 
'ld. 
'ld. at 456. 
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concluded that these impacts are so small that there is no significant change in 
impact from that associated with the effects presented in Table S-3 and, accord
ingly, the use of the revised values would not tilt the cost-benefit balance against 
issuance of the license (Staff S-3 Analysis, p. 7). 

11. The Board had previously concluded that the environmental effects of 
the fuel cycle (utilizing Table S-3) as they pertain to the River Bend Station 
were negligible.1o The Board has carefully reviewed the Staffs analysis and the 
supporting documentation, and finds that the impacts are so small that there is 
no significant change in impact from that associated with the effects presented in 
Table S-3. The Board further finds that inclusion of the revised values for repro
cessing and waste management into the River Bend cost-benefit analysis would 
not tilt it against the issuance of construction permits. 

12. This construction permit proceeding is presently pending before the 
Appeal Board with respect to all issues decided by this Licensing Board in its 
Second Partial Initial Decision issued on September 2, 1976 (NRCI-76/9 293). 
In paragraph 24 of that decision, the Board, based on its review of the Staff 
analyses, found that the Applicant's evaluation of the ECCS performance for the 
River Bend Station was performed wholly in compliance with 10 CFR §50.46 
and Appendix K to 10 CFR Part 50. Based on the results of that evaluation, the 
Board concluded that the River Bend ECCS is in conformance with the require
ments of those regulations and is therefore acceptable. 

13. The Staff has now been informed by the nuclear steam . supply system 
vendor, the General Electric Company, that it has discovered certain calcula
tional errors in the performance evaluation of the River Bend ECCS. As a result 
of these calculational errors, it appears that the testimony and finding in the 
record that the Applicant's evaluation of ECCS performance was performed 
wholly in compliance with §50.46 and Appendix K is not correct. Accordingly, 
it will be necessary to supplement the hearing record after the Staff has reviewed 
additional analyses of the effect of the calculational errors, to be provided to the 
Staff by the Applicant. 

m. CONCLUSIONS OF LAW 

14. Based upon the findings of fact set forth above, the Board makes the 
following conclusions of law: 

(a) We find that the impacts of the revised uranium fuel cycle values for 
reprocessing and waste management are so small that there is no significant 
change in impact from that associated with the effects presented in Table S·3, 
and accordingly the use of the revised values would not tUt the cost-benefit 
balance against issuance of construction permits for the River Bend Station .. 

(b) Authorization for the issuance of construction permits is subject to 

I ONate 8, supra. 
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supplementation of the record on ECCS compliance, which matter is currently 
before the Appeal Board. 

(c) In compliance with the Commission's Supplemental Policy Statement 
which requires that any license issued pursuant to that Statement be conditioned 
in accordance with the Court of Appeals' order staying its mandate, the follow
ing condition must be included in any construction permits: 

In accordance with the requirements imposed by the October 8,1976,Order 
of the United States Court of Appeals for the District of Columbia Circuit 
in Natural Resources Defense Council v. Nuclear Regulatory Commission, 
No. 74-1385 and 74-1586, that the Nuclear Regulatory Commission "shall 
make any licenses granted between July 21, 1976, and such time when the 
mandate is issued subject to the outcome of the proceedings herein," the 
construction permit issued herein shall be subject to the outcome of such 
proceedings. 

15. IT IS ORDERED, in accordance with 10 CFR § §2.760, 2.762, 2.785 
and 2.786 that the conclusions reached in this Third Partial Initial Decision shall 
become effective immediately and shall constitute the fmal action of the Com
mission in that respect forty-five (45) days after the date of issuance hereof, 
subject to any review pursuant to the Commission's Rules of Practice. Excep
tions to this Third Partial Initial Decision may be filed by any party ~ithin seven 
(7) days after service of this Third Partial Initial Decision. A brief in support of 
the exceptions shall be filed within fifteen (15) days thereafter, twenty (20) 
days in the case of the Staff. Within fifteen (IS)' days after service of the brief of 
appellant (twenty (20) days in the case of the Staff), any other party may me a 
brief in support, or in opposition to, the exceptions. 

IT IS SO ORDERED. 

[Dr. Hooper concurs but was 
unavailable for signature.] 

Dated at Bethesda, Maryland 
this 3rd day of February 1977. 

THE ATOMIC SAFETY AND 
UCENSING BOARD 

Frederick J. Shon, Member 

Marshall E. Miller, Chairman 
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UNITES STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Douglas V. Rigler, Chairman 
John M. Frysiak 

Ivan W. Smith 

I n the Matter of 

THE TOLEDO EDISON COMPANY 
THE CLEVELAND ELECTRIC 

ILLUMINATING COMPANY 

(Davis· Besse Nuclear Power Station, 
Units 1, 2 and 3) 

THE CLEVELAND ELECTRIC 
ILLUMINATING COMPANY, et al. 

(Perry Nuclear Power Plant, 
Units 1 and 2) 

Docket Nos: 50·346A 
50·500A 
50·501A 

Docket Nos. 50-440A 
50-441A 

February 3, 1977 

Upon referral from the AppeaI Board (ALAB.364) of applicants' motion for 
a pendente lite stay of .the antitrust conditions directed to be imposed by 
LBP·77·1, the licensing Board rules that the applicants have not demonstrated 
good cause for granting the extraordinary relief sought. The Board also clarifies 
one of its license conditions. 

Motion denied. 

RULES OF PRACTICE: STAY PENDING APPEAL 

In assessing a request for a stay pending appeal, adjudicatory boards must 
consider four factors: (1) has the movant made a strong showing that it is likely 
to prevail on the merits of its appeal; (2) has the movant shown that without a 
stay it will be irreparably injured; (3) would issuance of a stay substantially harm 
other interested parties; and (4) where lies the public interest? Virginia 
Petroleum Jobbers Assn. v. FPC, 295 F.2d 921,925 (D.C. Cir. 1958);Northem 
Indiana Public Service Co. (Bailly Generating Station, Nuclear 1), ALAB·I92 , 7 
ABC 420 (1974); Public Service Co. of New Hampshire (Seabrook, Units 1 and 
2), ALAB·338, NRCI·76/7 10,13 (1976). 
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RULES OF PRACTICE: STAY PENDING APPEAL (BURDEN OF PROOF) 

The burden of proof on a motion by applicants for a pendente lite stay of 
certain antitrust license conditions is on the applicants (10 CFR §2.732). 

RULES OF PRACTICE: STAY PENDING APPEAL 

To meet the Virginia Petroleum Jobbers standard of making a strong show
ing that it is likely to prevail·on the merits of its appeal, the movant must do 
more than merely establish possible grounds for appeal. Environmental Defense 
Fund, Inc. v. Froehlke, 348 F. Supp. 338, 366 (W.D. Mo. 1972), aff'd., 477 
F.2d 1033 (8th Cif. 1973). It must demonstrate a strong probability that no 
ground will remain upon which the Licensing Board's relief can be based. 

RULES OF PRACTICE: STAY PENDING APPEAL 

The irreparable injury standard of Virginia Petroleum Jobbers is not satis
fied by "something merely feared as liable to occur at some indefinite time in 
the future." Eastern Greyhound Line v. Fusco, 310F.2d 632, 634 (6th Cir. 
1962). 

ATOMIC ENERGY ACT: ANTITRUST RELIEF 

Antitrust relief should be fashioned so as to comply with the statutory 
directives of Section 105(c) of the Atomic Energy Act. It may require a change 
in the status quo. Northern Securities Co. v. United States, 193 U.S. 197,357. It 
should cure the ill effects of the illegal conduct and assure the public of freedom 
from its continuance. United States v. United States Gypsum Co., 340 U.S. 76, 
88 (1950). Its purpose must be to restore competition, even though that course 
involves restrictions on a respondent company. Ford Motor Co. v. United States, 
405 U.S. 562 (1972). 

MEMORANDUM AND ORDER ON APPLICANTS' 
MOTION FOR AN ORDER STAYING, PENDENTE LITE, 

THE ATTACHMENT OF ANTITRUST CONDITIONS 

Contending that they have made a strong showing that they are likely to 
prevail on the merits of the appeal and that without relief they will be ir
reparably injured, Applicants, on January 14, 1977, moved the Appeal Board for 
an order staying, pendente lite, the attachment of antitrust conditions to the 
Davis·Besse and Perry nuclear stations. By order of January 17, 1977, the 
Appeal Board referred the motion to the Licensing Board. The NRC Staff, the 
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Department of, Justice and the City of Cleveland flIed responses opposing the 
grant ofa stay. 

Applicants contend, and the other parties agree, that four criteria 
enumerated in Virginia Petroleum Jobbers Assn. v. FPC, 259 F.2d 921 (1958), 
should be applied to decide this motion. These criteria have been adopted by the 
Appeal Board. Northern Indiana Public Service CO. (Bailly Generating Station, 
Nuclear I), ALAB·I92, 7 AEC 420; Public Service CO. of New Hampshire (Sea
brook Station, Units I and 2), ALAB·338, NRCI-76/7, 10, 13, July 14, 1976. 
The burden of proof necessary to carry this motion rests upon Applicants (10 
CFR §2.732). 

Prior to commencing our assessment, we make one threshold comment. In 
its responding papers, Justice argues that the request for stay misconceives the 
nature of the Licensing Board's action and its relation to the statutory scheme. 
Justice disputes Applicants' contention that the initial decision has cleared the 
way for issuance of the requested operating licenses and construction permits. 
We agree that these conditions are not appendages to the licenses but rather are a 
predicate to the very issuance of the license. Justice points out that the issuance 
of a license without conditions will not preserve the status quo but instead will 
alter it since power from the nuclear stations will have an immediate impact on 
competitive conditions within the Combined CAPCO Company Territories 
(CCCT). 

Since operation of the facilities without condition will not preserve the 
status quo, it is our view, for the reasons stated in our decision of January 6, 
1977, that activities under a license without immediately effective conditions 
would create and maintain a situation inconsistent with the antitrust laws. 
Denial of a stay, on the other hand, will help to preserve the position of com· 
petitive entities or potential competitors within the CCCT. 

We turn now to an evaluation of Applicants' contentions that their motion 
meets the criteria set forth in Virginia Petroleum Jobbers. The following ques
tions apply.l 

(1) Has the movant made a strong showing that it is likely to prevail on the 
merits of its appeal? 

(2) Has the movant shown that, without such relief, it will be irreparably 
injured? 

(3) Would the issuance of a stay substantially harm other parties interested 
in the proceeding? ' 

(4) Where lies the public interest? 
A. Has the movant made a strong showing that it is likely to prevail on the 

merits of its appeal? It is the Applicants' burden to make a strong showing that 
it is likely to prevail on the merits of its appeal. Mere establishment of possible 
grounds for appeal does not meet this standard. Environmental Defense Fund, 

1259 F.2d at 921.925. 
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Inc. v. Froehlke, 348 F. Supp. 338,366 {W.O. Mo. 1972),aff'd. 477 F.2d 1033 
(8th Cir. 1973). 

Applicants have listed nine grounds of possible reversal which we discuss 
seriatim. It should be noted that even in the event the Licensing Board is deter
mined to have been in error with respect to one or more of these grounds, 
Applicants still might fall short of meeting their overall burden. So long as there 
remain findings of antitrust law violation as to which the likelihood of reversal is 
not strong, a sufficient basis for applying relief will be present. Applicants' 
burden, therefore, is to demonstrate a strong probability that no ground of 
violation will remain upon which to base relief. 

One general observation applies. Applicants contend that this is a proceed
ing of a "ground breaking" nature and they refer to "the relatively unsettled 
state of the law" as a factor requiring caution in the imposition of license 
conditions. We cannot agree with this contention of novelty. There is nothing 
novel in our finding that Applicants' territorial allocation violates the antitrust 
laws. Neither is there anything novel in holding that customer allocations trans
gress the requirements of the Sherman Act. There is nothing "ground breaking" 
in our determination that price flXing is illegal, nor is the law "relatively un
settled" in condemning group boycotts and denial of access to "bottle-neck" 
facilities. No "substantial" question (the reference mark which the Appeal Board 
has alerted us to conSider) is presented as to the applicability of the antitrust 
laws to numerous activities of Applicants. 

It thus appears that our determination that a situation inconsistent with the 
antitrust laws exists within the CCCT is well founded in fact and in law. We also 
believe that our conclusion that activities under the license will create or main
tain the anticompetitive situation are supported in ample measure by our find
ings. The nexus standard we employed was conservative. We held nexus to have 
been established both on structural grounds and through direct restraints in 
alienation which Applicants sought to apply to power from Davis-Besse and 
Perry. We indicated that either ground standing alone would support relief. 

It is asserted tha. there are numerous errors of law and fact apparent in the 
Licensing Board's initial decision, but Applicants list in summary fashion only 
nine possible grounds for reversal. 

a) Turning now to these broad contentions of error, we address first the 
Board's asserted failure to take into account "significant economic and legal 
barriers to competition in the electric utility industry which requires evaluation 
of antitrust principles other than the procompetitive presumption relied upon by 
the Board.,,2 

2The reference to a "pro competitive presumption" (Applicants' Motion, p. 7), is 
somewhat baffling. Although It is possible that we used that term in our initial decision, we 
have no recollection of having done so, and certainly such a concept was not advanced in 

Continued on next page. 
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Applicants have not specified which significant economic and legal barriers 
we failed to consider. The record reflects, however, that we considered their 
argument relating to asserted barriers to electric industry competition at substan· 
tial length. LBP·77·1, 5 NRC at 244·249 (January 6, 1977). In addition, we 
addressed aspects of this argument throughout our findings See, e.g., id, ff222, 
223, 225·227. Applicants' complaint appears misdirected. It is not that we failed 
to take into account their arguments, but rather their disagreement occurs as to 
the result we reached. 

Although Applicants are wrong in asserting a failure to consider their posi· 
tion, nonetheless, it may be useful to the Appeal Board for us to comment on 
the merits of Applicant's argument. Applicants urge that we erred in refusing to 
hold that legal and economic barriers somehow remove the electric utility in· 
dustry from the application of the antitrust laws.3 But as long ago as 1950, in 
Pennsylvania W. & P. Co. v.Consolidated G., E. L. & P. Co., 184 F.2d 552, 559 
(4th Cir. 1950), cerr. den., 340 U.S. 906 (1951), it was held: 

In short, the grant of monopolistic privileges, subject to regulation by 
governmental body, does not carry an exemption, unless one be expressly 
granted; from the antitrust laws, or deprive the courts of jurisdiction to 
enforce them. 

This principle oflaw has been applied not only to public carriers, see U.S. v. 
Tenninal R. Assn. 224 U.S. 383, 32 S. Ct. 507, 56 L.Ed. 810; U.S. v. 
Reading Co., 253 U.S. 26, 40 S. Ct. 425,64 L.Ed. 760, but in the insurance 
field, U.S. v. Southeastern Underwriters Assn., 322 U.S. 533,559,561,64 
S. Ct. 1162,88 L.Ed. 1140; in the telephone field, U.S. Tel. Co. v. Central 
Union Telephone Co., 6 Cir., 202 F. 66; and also in the field of gas and 
electric energy,!n re American Fuel & Power Co., 6 Cir., 122 F.2d 223. 

As discussed in our January 6, 1977, decision, the Supreme Court reaf· 
firmed the applicability of antitrust law considerations to the electric utility 
industry in two decisions during its last term. Cantor v.L"troit Edison, __ U.S. 
_.96 S. Ct. 3110 (1976), and Conway v. FPC, 425 U.S. 957.99 S. Ct. 1999 
(1976). 

Continued from previous page. 
those precise words as a foundation to our deciSion. If Applicants mean nothing more than 
that there is a presumption of competition in the electric utility industry, as in all other 
industries, and that it is their burden to establish the presence and boundaries of any 
statutory scheme reducing such competition, then Applicants correctly have grasped our 
position. If Applicants have something else in mind, their unarticulated reference does little 
to educate us as to what their thinking may have been. 

3 Of course, Applicants' argument is subject to the basic defect that if legal barriers 
prohibited competition in the electric utility industry, § l05(c) of the Atomic Energy Act 
of 1954, as amended, would be nullified. 
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b) Applicants next complain of the failure of the Licensing Board to make 
any assessment as to whether competition between electric entities in the elec
tric utility industry is, in fact, in the public interest. We were unaware that we 
are empowered to decide this broad policy issue which we would think is better 
addressed to Congress than to the NRC. We are aware that this assessment is not 
the test set forth in Section 105(c) of the Atomic Energy Act of 1954, as 
amended. We are equally certain that the antitrust laws do not require such an 
appraisal in cases alleging violations of the Sherman Act. Several of the violations 
we have found, such as price flXing and territorial allocations, are per se in 
nature, and the Supreme Court has indicated that for this category of offense it 
is not even necessary to engage in rule of reason analysis.4 

. c) Applicants next cite our failure to follow in a meaningful manner the 
nexus requirements of the Commission and accuse .the Board of adopting a 
standard that. bears no relation to the practicalities of the electric utility indus
try. Sin~e Applicants have not specified the particulars in which we deviated 
f~om the Commission's standard, and since our opinion addresses nexus with 
reference to and within the context of the Commission's gUidelines, we are 
unable to contribute an evaluation of their chances of prevailing on appeal. 

d) and e) It next is asserted that the Licensing Board failed to fmd and 
apprise the reviewer of fact whether Applicants possess monopoly power in any 
relevant market or possess a degree of market power sufficient to suggest a 
dangerous probability that they will acquire such power. Coupled with this is a 
charge that we neglected to indicate if the conduct found to be inconsistent with 
the antitrust laws constituted monopolization, attempted monopolization, or 
conspiracy to monopolize. In answer, see LBP-77-1, 5 NRC at 255. See also Id. 
pp. 148-150; ff 224,227. Finally, we note that our opinion ultimately addressed 
specific questions posed in the eleven issues in controversy which gave structure 
to the entire evidentiary phase of the proceedings. We also noted that the same 
activities can constitute violations of Sections 1 and 2 of the Sherman Act and 
Section 5 of the FTC Act at the same time. FI'C v. Cement Institute, 333 U.S. 
683 (l948). . 

Applicants would have us examine each anticompetitive act as a separate 
thread without reference to the fabric as a whole. In our fmdings we have 
identified many frayed threads but the sum of the individual acts is a broad 
blanket of suppressive activities. As noted in our legal discussion, LBP-77-1, 5 
NRC at 148, activities, each reasonable in isolation, may violate .the Sherman 
Act where their collective or bundled effect is to work an unreasonable restraint 

4 However, there are certain agreements or practices which because of their pernicious 
effect on competition and lack of any redeeming virtue are conclusively presumed to be 
unreasonable and therefore illegal without elaborate inquiry as to the precise harm they 
have caused or the business excuse for their use. Northern Pac. R. Co. v. United States. 356 
U.S. 1,5 (1958) (emphasis added). 
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on trade. United States v. International Business Machines, 1975 Te. Cas., ~ 60, 
445 (S.D.N.Y. 1975). We found not only activities unreasonable in their collec· 
tive effect, but many activities unreasonable even whe!1 considered separately. 

1) Applicants' sixth allegation is that the Licensing Board did not indicate 
which of the relevant product markets and geographic markets it designated 
involved monopolization, attempted monopolization or conspiracy to 
monopolize. Although we made fmdings of the existence of three relevant 
product markets, the overwhelming majority of those fmdings concerned the 
bulk power services product market in the geographic market of the CCCT. We 
believe this to be abundantly clear from our opinion which repeatedly refers in 
specific terms to restraints affecting bulk power services in the CCCT. 

As to the individual Applicant service area markets, the fmdings relating to 
each company frequently refer to activities within such service markets or affect· 
ing competitors within each such market. In addition, we analyzed Applicants' 
joint. concerted and combined activities to exclude competition in the CCCT as 
a whole. For Applicants' Section 1 offenses, it was not necessary for us to defme 
relevant product or geographic markets. Section 1 concerns restraints on inter· 
state commerce. CAPCO itself is engaged in interstate sale and transmission of 
electrical energy through its member companies. 

g) Applicants then criticize the asserted failure of the Licensing Board to 
determine whether any of the alleged restraints on alienation or alleged refusals 
to interconnect. wheel power or offer pool membership were unreasonable 
within the meaning of the antitrust laws. 

Applicants' criticism is demonstrably inaccurate. For example,see LBP·77·1. 
5' NRC ff. 214,216; in which the Board holds that TECO's contract provision 8. 
imposing restraints on the ability of TECO's municipal customers to market 
power purchased from TECO to customers outside of municipal limits. was 
unreasonable. We made findings as to the absence of any-credible evidence 
setting forth the necessity of the clause. See also Id., ff. 217·218, 219·220, 
which did not specifically use the word unreasonable in describing obstacles to 
wheeling imposed by TECO but which lead to no conclusion other than one of 
blatant unreasonability. Further, see id., ff. 198, 200, which specifically holds 
that Ohio Edison failed to act reasonably in negotiations with WCOE relating to 
bulk power supply options and the denial of wheeling services. The basis for this 
conclusion was developed at substantial length in the immediate preceding pages 
of the opinion. 

We believe that a monumental case of unreasonable conduct emerges from 
our fmdings. Repeating "unreasonable" after the description of each unjustifi· 
able anticompetitive action would add little to the opinion except extra pages. 
Having identified at least two instances which directly rebut Applicants' conten· 
tion that no fmdings of unreason ability were made. there is no need to prolong 
the exercise by identifying other such findings. 
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h) Applicants' next complaint relates to the inclusion of numerous fmdings 
of fact which they say are not supported by substantial evidence on the record 
considered as a whole. The impossibility of responding and analyzing Applicants' 
chances to prevail on this unsupported charge are apparent. 

The charge is followed by a footnote which identifies as error "the consis
tent failure' of the Ucensing Board even to recognize ,let alone grapple with and 
evaluate, most of the evidence introduced by Applicants" during the hearing. 
With respect to the complaint that the Board failed to analyze each and every 
argument and contention advanced in the more than 1000 pages of proposed 
fmdings, briefs and rebuttals, suffice to say that Applicants once again are in 
error. At LBP-77·1, 5 NRC at 254, we stated. 

We have reviewed all of the parties' proposed fmdings and have considered 
the record as 'a whole as we developed our fmdings and conclusions. To the 
extent that we have not commented upon any particular proposed fmding 
or argument, it is because that discussion is subsumed into material appear

'ing elsewhere in our opinion or because there would be no material effect 
upon our conclusion and findings were we to accept the argument: 

A failure to consider is far different from consideration and rejection of a 
patently untenable con diti ori. No useful purpose would have been served by 
repeating testimony in instances where its content would not have altered our 
fmdings or where the testimony was unpersuasive. 

,A fair reading ·of the opinion will indicate substantial reference to and 
reliance on many of Applicants' proposed fmdings of fact and our acceptance, to 
a point, of many of Applicants' most ardently espoused contentions.~ Further, 
the Board made many specific fmdings relating to witness credibility. Where 
appropriate, the Board evaluated the relative credibility of witnesses called by 
Applicants and by the opposition. See e.g., id, 218, in which the Board sets forth 
its reasons for discounting the testimony of Applicants' witness Moran and 
indicating its assignment of credibility to the testimony of opposition witness 
Lewis. Of similar import is id., ff. 190, p. 194, explaining that Mr. White's 

SWe were careful to indicate, for example, our recognition that wide area power pools 
can serve a beneficial purpose and that the Applicants' incentive to organize CAPCO re
sulted largely from unobjectionable factors. Likewise, we recognized that the PIN reserve 
sharing formula adopted by CAPCO represented an attempt to design a rational method of 
reserve sharing. We also took into account management inefficiencies and neglect of plant as 
one reason for the demise of smal'l electric generating entities in the cccr. These neutral or 
not anticompetitive factors, however,"were offset by other actions motivated by a desire to 
eliminate competition. The point to be made is that we did not engage in wholesale rejec
tion of Applicants' arguments but carefully weighed these representations against evidence 
presented by opposition parties. Finally, we note that much of the evidence upon which we 
relied in making rmdings adverse to Applicants consisted of documents generated by Appli
cants and obtained by the opposition parties during the discovery process. 
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testimony, at that point was troublesome and ran counter to logic. Another 
notable example of our evaluation and rejection of Applicant·sponsored testi
mony occurs in id., p. 186, pp.·190-19L We measured Mr. White's oral testi
mony that the territorial allocation maps Signed by his company may have been 
nothing more than study materials for legislative purposes with exhibit DJ 517 
wherein the OE Coordinator of Division Distribution Practices advised TECO's 
President in writing of the operational impact of the maps. Of like effect is DJ 
519 which states explicitly that these confidential maps were used in Ohio 
Edison's day-to-day operations. 

,Other instances in which we deliberately made no findings based on evi
dence proffered by Applicants occurred with respect to Pennsylvania Economy 
League testimony and Department of Justice business review procedures. The 
Pennsylvania Economy League, an ostensibly independent organization, ap
parently conducted studies purporting to. analyze the status of Pennsylvania 
municipal electric systems which were considering selling their assets to 
Duquesne. Aspinwall was such a system. Since the evidence revealed that the 
League was supported by substantial contributions from Duquesne and other 
electric utilities and the League's Board of Directors was composed in part of 
Duquesne executives, we place no weight in the recommendations of the League. 
We also were aware'that the League's "expertise" was· thin with respect to 
electric utility analysis. 

Ohio Edison urged that we give substantial or binding weight to the fact 
that another company-Ohio Pdwer, a non-Applicant-obtained a business 
review clearance from· the Department of Justice with respect to its contract 
arrangement with Buckeye, a rural electric cooperative. According to Ohio 
Edison, this insulated it from· any charge that its dealings with Buckeye or 
potential Buckeye customers were anticompetitive with respect to the sale or 
transmission of Buckeye generated energy. Since Ohio Edison was not the 
recipient of the clearance and since the clearance by the express terms of the 
Justice Department's own procedures is nothing more than an assurance that a 
criminal action will not be instigated based upon facts fully revealed in the 
request, it would have been improper to reach the conclusion urged by Ohio 
Edison. This was not a case where we neglected to consider comprehensively 
Ohio Edison's evidentiary submittal and argument but rather a case where we 
deemed it unnecessary to discuss the matter in our opinion. 

It is true that we did not single out each and every instance in the more than 
12,OOO-page record in which we indicated skepticism with respect to Applicant
sponsored testimonytJ (or opposition testimony). Such a task is not required nor 
is it possible if decisions are to be confined to reasonable length. . , 

6 For example, we did not comment specifically about our concern over the credibility 
of Mr. Arthur, the· Duquesne Light Chairman of the Board. But see page 8375 of the 
transcript in which the ~oard advised counsel of its difficulty accepting witness's testimony. 
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i) Applicants' final assertion as to why they are likely to prevail on the 
merits concerns only one of the ten license conditions we ordered. Applicants 
claim that the licensing Board exceeded its jurisdictional authority and that of 

, the Commission by requiring relief as to future nuclear units not the subject of 
the present proceeding. Applicants' chances of prevailing on this issue may be 
assessed by reference to the decision of the licensing Board in Waterford' which 
required essentially the same relief as that encompassed within the Applicants' 
complaint. A Waterford license provision contemplating access to future units 
was reviewed and upheld by the Appeal Board.8 ' 

We conclude that Applicants have not carried their burden in establishing a 
strong probability of prevailing on the merits in any of the nine areas delineated 
in their moving papers. 

B. Has the movant shown that, without such relief, it will 'be irreparably 
injured? Once again, we find ,Applicants' motion long on polemics and short on 
specifics; In our attempt to make an assessment which will be of value to the 
Appeal Board, we have identified only four contentions of harm. The first is that 
compliance with license conditions may require the filing of appropriate rate 
schedules with the FPC. This in turn would involve certain costs and expenses 
involved in the negotiation of contracts with non-Applicant, entities. Second, 
Applicants allege, without support, that they will suffer financial injury because 
they must yield up to ten percent of the capacity of the Davis-Besse and Perry 
units. Third, they allege that competing entities might elect to ship some portion 
of the power they generate out of the CCCT. Fourth, they allege that the 
required access to their transmission network for wheeling purposes may affect 

. their own preplanned use of that network.9 ' 

We begin by referring to the explanation of the Court of Appeals in Virginia 
Petroleum lobbers as to what the test of irreparable injury should be. At page 
925 the court stated: ' . 

The key word in this consideration is irreparable. Mere injuries, however 
. substantial, in terms of money, and time, and energy necessarily expended 
in the absence of a stay are not enough. 

A stay will not be granted "against something merely feared as liable to incur at 
some indermite time in the future." Eastern Greyhound Line v. Fusro., 310 
F.2d 632, 634 (6th Cir. 1962). 

7 Louisiana Power"& Light Co. '(Waterford No.3) 8 AEC 718 (October 24, 1974). 
• Waterford. supra, (ALAB-258) 1 NRC 45 (February 3, 1975). In fact, the Appeal 

Board actually drafted a compromise provision specifically relating to access to future units. 
Id. at pp. 47, 48. 

9 In some of these contentions,' Applicants also purport to identify harm to their 
customers. The possibility of harm to consumers in the cccr is more appropriately ad
dressed to public interest considerations. 
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Applicants' argument that compliance with license conditions would require 
unspecified and inarticulated costs associated with the negotiation and filing of 
interconnection and sales agreements is unpersuasive. Applicants routinely en· 
gage in such negotiations with their wholesale municipal customers, with each 
other within the confmes of the CAPCO agreement, and with outside systems. 
No special burden, let alone irreparable injury, is foreseen by the license require
ments. 

With respect to Applicants' protest relating to the requirement. that they 
yield a certain percentage of the capacity of the Davis-Besse and Perry nuclear 
units, surely Applicants had the same opportunity to request clarification with 
respect to license conditions as did the City of Cleveland. It strikes us as a matter 
of bad administrative practice to claim irreparable injury on the basis of their 
failure to understand a license condition without first, seeking an explanation 
from the forum of initial decision. While we do not believe that other parties 
regarded our condit on as' ambiguous, we have no hesitation in explaining the 
provision of license condition 9(a) to Applicants. That provision means that 
non applicant entities may request and receive a total of 10% of each Davis-Besse 
or Perry unit's output. No more than 10% of the output need be made available 
even if the total amount for which requests are received exceeds this figure. It 
was our intention that requests would be handled on a first-come, first-granted 
basis. Thus, if one nonapplicant entity requested a 5% share of Davis-Besse I and 
a second nonapplicant entity, thereafter requested an 8% share, the second 
requesting entity would be informed that it could not obtain more than 5% of 
the unit's capacity.to . 

For purposes of additional clarification, we discuss why we selected the 10% 
figure for Davis-Besse and Perry. Applicants' proposals for access (Ex. A44, 
attached to Applicants' motion) offers participation only in "reasonable 
amounts." Throughout our findings, however, we have indicated that what Ap
plicants advance as reasonable may in fact be unreasonable and anticompetitive. 
There was evidence of record that Applicants' offers to supply wholesale power 
to the WCOE group contained limitations tied or related to existing load levels 
of Ohio Edison wholesale customers. These limitations themselves were anti
competitive in that they gave Applicant companies assurance that any competi

. tion for retail customers would be limited. Restrictions also were placed on the 
use of wholesale energy obtained from Applicant companies to prohibit sale to 

\ industrial customers presently served by Applicants. Thus, we encountered a 
situation in which growth opportunities of Applicants' disadvantaged competi
tors were restrained. It, therefore, became necessary for the Board to ensure that 

I 0 If the fust requesting entity reduced its request prior to the date by which firm 
commitments need be given, then, of course, the second requesting entity might expect to 
receive additional capacity. 
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energy from the Davis-Besse and Perry units be available to competitive entities 
in amounts we considered reasonable and that this energy be made available 
without restraints which would limit the owners of the power from competing 
with Applicants. We selected 10% as a figure not likely to be disruptive of 
Applicants' intended use of Davis-Besse and Perry power I I while at the same 
time preventing denial of requests because Applicants label them unreasonable. 
The difficulty in permitting Applicants to be the arbitor of the reasonability of 
requests for access should be obvious. 

As to the provision that Applicants yield up to 20% of the capacity of 
future nuclear plants-which provision is effective for only a limited number of 
years-we perceive no basis for complaint that this license condition frustrates 
Applicants planning to service future load growth. Applicants have ade'qtiate 
notice of the possibility that up to 20% of the power from any newly proposed 
plant may be requested by competitive entities, At the same time, we have . 
imposed strict time limitations during which such request must be honored. 
Thus, well prior to the completion of the license proceeding, Applicants will 
know exactly how much power must be allocated to competitive entities and 
their plans wiIl become firm long prior to the operation of the unit. 

The reason we selected 20% rather than 10% as the amount of capacity to 
be made available for future units is because we do not want nonapplicant 
entities to encounter a ceiling on their ability to compete. As competition is 
enhanced these entities may need and desire additional generation. . 

It is anticipated that most of the power which may be requested either from 
present or future units will be used to supply energy requirements within the 
CCCT which otherwise would be supplied by Applicants. Thus, we discern a 
tradeoff between the reduced amount of power which will be available to Appli
cants and the lesser demands which will be placed upon their systems. . 

As to the allegation that some of the capacity they may be required to yield 
in certain nuclear units may result in the ability of their competitors to export 
power out of the CCCT, Applicants have failed to explain any irreparable injury' 
to their own companies. One of the points of greatest concern throughout these 
proceedings has been Applicants' unfair and anti competitive efforts to restrict 
and control the use of all power generated or transmitted within the CCCT. Our 
conditions should be read as insistent that power purchased by a competitive 
entity in a nuclear unit be available for whatever purposes it may designate. It is 
not Applicants' burden nor their privilege to decide on behalf of other entities 
where or to whom that power shaII be sold. 

It also might be noted that Applicants themselves engage in regional power 
exchange transactions which involve exports of power from the CCCT to neigh
boring power pools. The CAPCO agreement contemplates such sales and even 

I I After all, Applicants purport to be co~mitted to yielding reasonable amounts of such 
power even under the policy commitments. . 
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provides a mechanism whereby one Applicant company wheels for ano.ther to 
accomplish this result. It is absu~d for Applicants to challenge a license condition 
which does nothing more than make available to their competitors what Appli
cants long ago obtained through agreement with one another. If irreparable harm 
results from the export of power from the CCCT, then perhaps Applicants 
should consider revision or abandonment of the CAPCO agreements. 

Applicants' fourth complaint is that the Board's conditions grant "preferen
tial access" to some of their facilities. They state that irreparable financial loss to 
Applicants will result and they suggest that the Commission is not authorized to 
grant such relief in any event. Absolutely no facts to support their conjecture as 
t~ fmancial loss are offered. Moreover, financial loss in and of itself does not 
constitute irreparable injury. 

The so-called preferential access which we have required must be analyzed 
in the context of the situation Applicants have established within the CCCT and 
with reference to their own conspiratorial self-dealings. Interconnections stand
ing alone give no preferential. access. Requirements that Applicants supply 
emergency and maintenance power are conditioned upon the availability of that 
power without jeopardy to the supplying system's customer requirements. What 
Applicants really have in mind when they speak of preferential access is trans
mission services. The record indicates that there is abundant capacity available to 
meet license condition requirements. CEI has stipulated capacity to wheel 
PASNY power to Cleveland. See Applicants' Motion for Summary Disposition, 
August 15, 1974. Ohio Edison has agreed to sell displacement power to whole
sale customers who otherwise would request direct wheeling from Buckeye's 
Cardinal generating station. TECO purports to be willing to effect transmission 
services for the Southeastern Michigan Cooperative. Duquesne has only one full 
requirements wholesale customer remaining. The record is devoid of any show
ing of hardship associated with our access requirements. 

Our conditions reflect concern that Applicants may attempt to use the 
monopolistic contracts constituting the CAPCO arrangement for continued ex
clusionary purposes. Our preemption clause merely insures. that Applicants will 
not cut off competitors and potential competitors under the guise of honoring 
contract commitments with one another, which commitments we deem to be an 
integral part of Applicants' combined monopolization of bulk power services in 
the cccr. 

A further point of note is t'hat Applicants are engaged in the planning and 
construction of new transmission capacity. Their own documents indicate that 
much of this planning and construction is directly related to the anticipated 
licensing of the Davis-Besse and Perry stations. Therefore, there is a direct nexus. 
between the operation of those stations and a requirement for transmission 
services which make the bulk power service option viable. We require that Ap
plicants not be allowed to favor one another and thereby deprive other entities 
of these services. 

464 



, As to the contention that we may have exceeded the power of the Commis
sion in ordering this relief, we disagree. We do not agree the NRC is not intended 
to be a general purpose antitrust enforcement agency. Contrary to the suggestion 
that we engaged in an all-purpose antitrust review which more properly was 
under the purview of the Department of Justice in a civil proceeding, we care
fully restricted both discovery and the introduction of evidence to those matters 
bearing upon the resolution of the issues in controversy: For example, our 
review of Applicants' merger activities concentrate' on how specific recent 
activities affect the structure of the market in the CCCT. We did not engage in 
any independent section 7 analysis of the literally hundreds of acquisitions 
consummated by Applicants during the last 75 years. 

Applicants seem not to 'recognize that the conditions specify what they 
must do in order to obtain a license. If they do not want the license, then they 
need not observe the conditions. In order to obtain antitrust relief it then would 
be the burden of the Department of Justice or private parties to institute actions 
in forums other than the NRC. Before this agency grants any license, however, it 
must be satisfied that activities under the license not contribute to the main
tenance or creation of an anticompetitive situation. 

Once the matter is within NRC jurisdiction, then relief should be· fashioned 
so as tO'comply with the statutory directives of section 105(c). If that relief 
requires a change in the stiltus quo then we are entitled to grant such relief. 
Indeed, where an anticompetitive situation has existed for a period of years, it is 
mandatory that the status quo be amended. 

[I) t would be a novel, not to say absurd, interpretation of the antitrust act 
to hold that after an unlawful combination is formed and has acquired the 
power which it has no right to acquire-namely, to restrain commerce by 
suppressing competition-and is proceeding to use it and execute the pur
pose for which the combination was formed, it must be left in possession of 
the power that it has acquired, with full freedom to exercise it. Northern 
Securities Co. v. United States. 193 U.S. 197,357. 

The Supreme Court has stressed that relief should cure the ill effects of the 
illegal conduct and assure the public of freedom from its continuance. United 
States v. United States Gypsum Co:, 340 U.S. 76, 88 (1950). The' purpose of tlie 
relief must be to restore competition, even though this Involves restrictions on 
the respondent company. Ford Motor Co. v. United States. 405 U.S. 562 
(1972). 

In summary, no irreparable harm to Applicants has been identified, let alone 
proven, and Applicants are incorrect as a matter of law with respect to limita
tions on the ability of the NRC to condition a license upon terms which will not 
maintain a situation inconsistent with the antitrust laws. 

, C. Would the issuance of a stay substantially hann other parties interested in 
the proceeding? Again without specificity, Applicants argue that the only change 
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in the status quo which would result if the operating license were issued without 
condition would be operation of Davis-Besse 1 and further construction of Perry 
1 and 2. The probem is that the status quo was determined to be a situation 
inconsistent with the antitrust laws. Without the Board's conditions being in 
effect, there is every reason to believe that the anti competitive situation will 
continue. The longer the situation continues, the more devastating its effect 
upon competition and potential competition in the cccr _ . 

Our findings noted the continuing demise of smaller systems within the 
CCCT. Cleveland apparently is in desperate straits. The adverse consequences of 
isolated operation continue to be experienced by the majority of non applicant 
entities within the CCCT. We conclude that the issuance of a stay undoubtedly 
would harm other parties interested in the proceeding. 

It is unnecessary to comment once again upon. the inadequacies of Appli
cants' exhibit A44, tJ:1e so-called policy commitments to afford access. The only 
additional comment we might make is that despite Applicants' assertion to this 
Board that the policy commitments have become effective irrespective of any 
action the Commission may take, the existence of this policy was not revealed to 
those' entities which had expressed an interest in access to Davis-Besse or Perry. 

D. Where lies the public interest? We confess our astonishment at seeing 
Applicants don the mantle of defender of the public interest of energy con
sumers within the CCCT. We have made specific fmdings of CEl's efforts to raise 
consumer electric prices by entering into a price fIXing agreement with the City 
of Cleveland. We have observed customer tradeoffs between Applicants pursuant 
to their territorial allocation agreements, which tradeoffs were made for the 
convenience and benefit of the Applicant companies and not the affected 
consumers. Indeed, the consumers had no voice whatsoever in the procedures by 
which they were allocated to one Applicant ,or another. We have observed 
TECO's unreasonable refusal, to ,waive the 90-day total disconnect provision 
which refusal prevented Napoleon from concluding what it considered to be an 
economically advantageous contract with Buckeye. Applicant CEI refused to 
establish synchronous interconnection with the City of Cleveland and imposed 
unreasonable delays in energizing the nonsynchronous interconnection when 
Cleveland experienced power outages. In much of the CCCT Applicants resisted, 
the establishment of any interconnection with isolated generating entities. 

Whatever the public interest may be, we are certain that it does not lie in 
the continuation of a pattern of violations which we have found to be massive in 
content and oppressive in design. We are dealing with violations many of which 
are per ,se. in . character and there is no public interest in staying conditions 
intended to prevent their continuance. \ ' . . 

The contention that application of license, conditions may raise consumer 
costs in the CCCT is conjectural. A more likely result iS,the lowering of costs, or 
a dampening of such cost increases as may occur by reason of inflation in the 
economy. 
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Applicants' charge of "nuclear, blackmail" has no substance. Two of the 
primary opponents of Applicants' were the NRC Staff and :the Department of 
Justice, each a public interest agency. Not only do we lack any knowledge, or 
showing of delay instigated by either agency for the purpose of forcing a conces
sion from Applicants, but we .can conceive of no reason why either agency 
would be tempted to engage in such a course of conduct. The charge of nuclear 
blackmail as applied to the City of Cleveland comes with ill grace from the same 
Applicants which for a period 'of years have denied the City, access' to nuclear 
facilities..,., 

Because there was no necessity.to do so, we made no findings with respect 
to any delay in the proceedings occasioned by the parties themselves. We might 
state for the record, however, that'on numerous occasions we granted extensive 
delays to Applicants. One of the earlier but more significant incidents of delay 
occurred ,at the conclusion of the first discovery period when, instead of pro
ducing relevant documents in .Washington a~anticipated by the Board and the 
opposition parties, Applicants on the very last day, informed other p~rties that 
they were free to journey to miscellaneous cities in the CCCT to inspect doc,u
ments which had not been indexed to ~iscovery demands or made available in a 
usable fashion. This necessitated a substantial delay in the commencement of the 
hearing. See Prehearing Conference Order No.3, January 14, 1975. We ,also 
recall that it was the Board which repeatedly urged Applicants to. utilize suf
,ficient counsel to complete in timely fashion the discovery. process, and it:was 
the Applicants who advised that the task was being performed by a limited 
number oflawyers. . 

Throughout these proceedings, the opposition parties ,have displayed com
mendable willingness to meet rigid deadlines imposed by the Board 1 2. and the 
Applicants repeatedly have requested delay. We were sympathetic to Applicants' 
contention that some coordination between individual companies was required 
and that this coordination takes time. That was the basis upon which we granted 
numerous extensions to Applicants. In light of these numerous extensions 
attributed to Applicants, however, it borders on irresponsible to charge that 
Applicants"opponents have engaged in "blackmail." 

, CONCLUSION 

It is apparent that Applicants have failed to meet any of the four criteria 
which they concede must govern their application for a stay. Since they have not 
prevailed on anyone criteria, they cannot prevail conSidering the fo~r c~i~eria ,as 
a group. 

12 Opposition parties sometimes requested addition~ tiine. These requests were granted 
though usually for lesser periods than asked. Deiays or extensions requested by Applicants 
substantially exceeded those of opposition parties. . 
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'- -, We have written at subsfantially more length than necessary to reach this 
resolution. We did so in an attempt to make our familiarity with the record 
available to reviewing'forums. We were mindful of the Appeal Board's January 
17,' '1977,' Order that -this matter be determined -"on the basis of· the papers 
considered by the licensing Board, together with the reasons given by the Board 
for declining itself to grant stay relief." By footnote the Appeal Board indicated 
'that any patty may supplement its filing'before the Licensing Board "for the. 
purpose of commenting on those reasons" (emphasis added). 

Obviously this commentary should not include new or additional allegation 
'of error or harm. 'If, additional specifications were made the purpose of the 
'original referral would be frustrated and, the task we perform here would be an 
idle exercise. 'The' Appeal Board would be left to examine substantial portions of 
the record as' a whole without -assistance or comment from the trial· forum. 
Parties 'supporting: the licensing Board position would need opportunity to 
respond to the new material. Moreover;'a situation of second and third chances 
-to articulate a basis for 'relief would introduce an 'element of chaos into the 
administrative process~ , ' _ 

It'was for'this reason that we attempted,to deal more expansively with some 
of the moving parties' allegations than circumstances otherwise would -warrant. 
Some' allegations; such as' a failure to apply nexus standards properly, 'did not 
permit' considered analysis. No support was offered for the charge.1,3 Our overall 
effort, however', has been to treat the matter in a comprehensive manner and to 
give full consideration to each argument raised. . '" . ' 

Our review of Applicants' papers convinces us that no stay is warranted and 
-that such relief would be adverse to the public interest: 

Motion denied. ' ' . I 

IT IS SO ORDERED .. 

• I 'i, 

'i I 

~ .1 

Dated at Bethesda, Maryland; 
'this 3rd day of February 1977. 

. THE-ATOMIC SAFETY AND 
UCENSING BOARD 

Douglas V. Rigler, Chairman 

?' : ·John M. Frysiak, Member 

, . ~ , Ivan W. Smith, Member 
'. 

I 'The nexus charge is an example of an allegation wh~re additional amplification should 
be disallowed. Presumably Applicants made their argument in full when they rust applied to 
the Appeal Board for relief. Permitting Applicants to' expand or rewrite their supporting 
material would demean the administrative process. ' ' , 
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Cite as 5 NRC 469 (1977) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Douglas V. Rigler, Chairman 
John M. Frysiak 

I van W. Smith 

In the Matter of 

LBP-71-8 

THE TOLEDO EDISON COMPANY 
THE CLEVELAND ELECTRIC 

ILLUMINATING COMPANY, et al. 

Docket Nos. 50-346A 
50-500A 
50-501A 

(Davis-Besse Nuclear Power Station, 
Units 1,2, and 3) 

THE CLEVELAND ELECTRIC 
. ILLUMINATING COMPANY, et aJ. 

(Perry Nuclear Power Plant, 
Units 1 and 2) 

Docket Nos. 50MOA 
50-441 A 

February 3,1977 

Upon motion by the City of Cleveland, the Licensing Board clarifies one of 
the antitrust conditions set forth in LBP-77-I. 

MEMORANDUM OF THE BOARD RELATING 
TO THE CITY OF CLEVELAND'S MOTION FOR 

CLARIFICATION OF LICENSE CONDITIONS 

On January 12, 1977, the City of Cleveland moved the Board to issue an 
Order clarifying license conditions set forth in its decision of January 6, 1977, 
by requiring Applicants to make available to entities in the CCCT full and partial 
requirements power at wholesale. In support of its motion, the City noted the 
Board's determination that relief focus upon providing access to power from 
nuclear units in a manner which allows it to be used without restraint and with 
the availability of necessary bulk power service alternatives. The City indicates 
that the Board cited the prepared testimony of the Staffs expert witness, Dr. 
Hughes, NRC 207, p. 32, in support of its determination. The City contends that 
Dr. Hughes, in turn, referred to the premed testimony of Staffs expert witness 
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Mozer, NRC 205, p. 69-71, for a partial compilation of bulk power services. 
Since Mr. Mozer included full requirements and partial requirements power at 
wholesale in his listing, the City contends that license conditions explicitly 
should make available wholesale power options. 

Applicants respond by claiming that they find large numbers of matters 
addressed in the Initial Decision which require "clarification." However, they 
neglect to identify any single item which allegedly requires clarification. Appli
cants further state that the proper course for resolving differences with respect 
to license conditions is through the administrative appeal process.1 Applicants' 
response therefore fails to address or to controvert the City's assertion relating 
to the need for clarification respecting wholesale sales and Applicants have taken 
no position as to whether any ambiguity is present in the license conditions of 
January 6,1977. 

Justice indicates without amplification that it supports the City's motion 
for 'the reasons stated therein. The Staff concurs in the result of the City's 
motion but indicates that present license conditions, properly interpreted, 
already contemplate the relief sought by the City. The Staff refers to License 
Condition 10 which states that preemption of options to heretofore deprived 
entities shall be regarded as inconsistent with the purpose and intent of these 
conditions. 

In fashioning the License Conditions of January 6, 1977, the Board con
sidered the attachment of a condition specifically requiring Applicants to sell all 
requirements and partial requirements wholesale power to other entities in the 
CCCT. We agree that both types of sale commitment properly may be included 
within the defmition of a bulk power services market. As noted in our opinion, 
that market consists of a grouping or bundling of services which provides alterna
tives for generating and distribution entities to design a low-cost and efficient 
method of overall power supply. Options may be tailored to meet the individual 
requirements of differing entities. 

It was our intention to set license conditions which provide for a necessary 
array of bulk power services sufficient to enable previously deprived entities to 
overcome artificial restraints which have been applied against them. At the same 
tirne~ it should be apparent that we have not included each and every separate 
component making up the bulk power services array as an item of relief spe
cifically ordered in the license conditions. For example, we have not required 
Applicants to engage in staggered construction either singly or jointly with other 
entities in the CCCT. Rather, with reference to the record as a whole, we tried to 

I We can appreciate a conclusion that for conditions which Applicants contend are 
unnecessary or inappropriate, application I for relief should be addressed to the Appeal 
Board. Clarification of conditions, however, seems the type of issue which in the initial 
instance might be addressed to the Licensing Board. 
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select those components of the bulk power services market which would be 
effective in renewing competitive opportunities. 

We have made available a mechanism whereby Applicants' competitors can 
obtain access to nuclear power. We have made that option viable by assuring 
these entities that they can obtain maintenance power and emergency power. We 
have required Applicants to provide transmission services necessary to allow 
competing entities to coordinate with one another and thus increase the utility 
of their nuclear power option. The inclusion of transmission services also gives 
these competing entities an opportunity to market excess power elsewhere, to 
enter into economy interchanges, and to obtain partial fum requirements from 
outside sources. In addition, we have provided for membership in CAPCO so that if 
competitive entities conclude that the CAP CO agreement is discriminatory in 
providing benefits to CAPCO members which other entities cannot achieve even 
with access to additional bulk power service options, they can avail themselves 
of the benefits provided under the CAPCO agreements. 

It is correct that we did not specifically require Applicants to sell wholesale 
all requirements power. Such a license condition may have been appropriate 
were we convinced that its absence at this time would work to the detriment of 
competitive entities in the CCCT. It is our understanding, however, that all 
Applicant companies now make available wholesale power under rate schedules 
ftled with the FPC. Ohio Edison, for example, sells to numerous communities 
within its service area. Toledo Edison likewise offers wholesale contracts to a 
sizable number of municipal systems. Duquesne now sells full requirements 
wholesale power to Pitcairn, the only remaining independent entity within its 
service area. Pennsylvania Power sells to a small number of municipal systems in 
its area. Since June 30,1976, CEI has been supplying the City of Oeveland with 
wholesale power pursuant to a tariff on file with the FPC.2 Thus, at the time we 
fashioned our License Conditions, we were not aware of any deprivation arising 
through a refusal to sell all requirements wholesale power. 3 

In contending that no "situation inconsistent" will be created or maintained 
by the licensed activities, Applicants argue that the best and cheapest access to 
the benefits of nuclear generation for nonapplicant entities is by wholesale 
purchases from Applicants. App. ff. 38.03. Applicants assert that those entities 
who "choose to take wholesale from Applicants pursuant to FPC approved rates 

2 Controversies may remain with respect to the terms and conditions under which such 
power is offered. Without some showing of greater impact on these proceedings, it is our 
view that the FPC is the proper forum for resolution of any such differences. 

3We assume that the CEI wholesale schedule will permit Painesville to' utilize this option. 
However, even if CEI is not obligated to offer direct wholesale service to Painesville we have 
required the establishment of an interconnection and the availability of emergency and 
maintenance power. The transmission requirement also allows Painesville to purchase IltI1l 
power from Cleveland or entities other than CEI if it so desires. 
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receive their power at Applicants' systemwide average embedded costs (A-190, 
Pace, 10)." They say that in this manner access to the benefits of nuclear 
generation is provided. Applicants state further that, ''TIle availability of the 
wholesale power option to existing electric entities precludes a finding of main
tenance [of a situation inconsistent with the antitrust laws}.'! Id. In addition, 
the clear import of Applicants' economist witness, Dr. Pace, is that wholesale 
power is and will be freely available to the nonapplicant cccr entities. App. 
190, pp. 7-18. 

Moreover, in their Reply Brief at page 10, Applicants assure the Board 
that " ... the savings which Applicants realize by virtue of this lower cost factor 
[cost of nuclear units} will be passed through equally to all of Applicants' 
wholesale customers in the wholesale rate" [citations omitted and emphasis 
supplied] . 

The foregOing are only examples of Applicants' assurances that the option is 
available to nonapplicant entities within the cccr to purchase full require
ments wholesale power upon terms which they contend are functionally equal to 
direct access to nuclear units. This argument has pervaded Applicants' case. The 
Board has taken Applicants at their word. We conclude that Applicants have a 
policy, and have represented such a policy to this Board, that they will continue 
to sell power at wholesale to entities within the CCCT. In an effort to impose 
license conditions no more restrictive than reasonable to afford the required 
relief, the Board has depended upon the Applicants' good faith in these repre
sentations. If we have erred in so dOing to the future detriment of Applicants' 
competitors we would foresee a requirement that the license conditions be 
modified to provide specifically for wholesale power sales. But we do not believe 
it is essential now to anticipate a breach of Applicants' assurances. 

Although the omission of an express requirement that Applicants sell full 
requirements wholesale power was deliberate, the City's motion for clarification 
has suggested to us the need for further comment in one particular area. We refer 
to any condition imposed by Applicants on the sale of wholesale power that the 
purchaser take full requirements or nothing. The record in these proceedings 
fully supports a finding that such a condition is anticompetitive and would tend 
to create and maintain a situation inconsistent with the antitrust laws. Section 3 
of the Clayton Act, 15 U.S.C. § 14, prohibits conditioning the sale of supplies 
and commodities upon the condition, agreement, or understanding that the 
purchaser not use or deal in the supplies or commodities of a competitor where 
the effect of such condition may be to substantially lessen competition or tend 
to create a monopoly in any line of commerce. Such conditions also may con
stitute agreements in restraint of trade in violation of Section 1 of the Sherman 
Act, 15 U.S.C. § 1. A refusal to sell partial requirements power thereby would 
maintain an anticompetitive situation because it would discourage competitive 
entities from the gradual buildup of their system. Mo~eover, those entities on the 
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borderline of meeting their present demands and requiring ·some additional 
power during a transition period in which addition~ supply sources are brought 
on line might be forced to abandon generation altogether. 

Applicants' actions in, the ',cccr : in' ,the pas~, have had such an intense 
dampening effect on competition as to cause 'us to nurture any fledgling compe
tition and to preserve such competition as already exists. Otherwise, nuclear 
power from Davis-Besse . and' Perry win contribute to and strengthen the 
monopolization of bulk power services in the cccr • 

Accordingly, we do extend clarification to License Condition l(b) which 
prohibits Applicants from entering into any agreement or understanding re
quiring the receiving entity to give up any other bulk power service option or to 
deny itself any market opportunity. An insistence that a wholesale power sale be 
on an all or nothing basis would violate Condition 1 (b). 

Dated this 3rd day of February 1977 
At Bethesda, Maryland. 
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Edward Luton, Chairman' 
Ernest E; Hill 

, . Dr. John R. Lyman' , 

tBP·77·9 

I n the Matter of . , Docket Nos. 50·354 
50·355 

PUBLIC SERVICE ELECTRIC AND 
GAS COMPANY 

ATLANTIC CITY ELECTRIC COMPANY 

(Hope Creek Generating Station, 
Units 1 and 2). . ..: , February 7, 1977 

Upon petition for intervention fIled over 2 years after the period prescribed 
for intervention, the' Licensing Board rules that (1) although the petition is 
timely on the issue of license suspension based on recent court decisions on the 
environmental effects of the reprocessing and waste disposal portions of the fuel 
cycle, the Commission's order in CLI·76·18 precludes further consideration of 
that issue, pending the adoption of an interim fuel cycle rule; and (2) the 
remainder of the petition is not timely, no good cause has been shown for the 
failure to fIle on time, and intervention is not warranted as a result of considera· 
tion of the four factors which 10 CFR §2.714(a} provides are to be taken into 
account in passing upon an untimely intervention petition. A request for 
financial assistance is also denied, pursuant to CLI·76·23. 

Petition for leave to intervene and request for financial assistance denied. 

MEMORANDUM AND ORDER 

By its Order dated January 14, 1977, the Atomic Safety and Licensing 
Board rejected the petition to intervene in this case submitted by the Environ· 
mental Coalition on Nuclear Power ("ECNP"). The Board indicated in its Order 
that it would set forth the reasons for that disposition of the petition at a later 
time. Those reasons are set forth herein. 

The ECNP petition was app~~ently prompted by two fairly recent decisions 
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of the U.S. Court of Appeals for the District of Columbia Circuit, Natural 
Resources Defense Council, et ale v. NRC, Nos. 74-1385 and 74-1586; Aeschli
man, et aL v. NRC, Nos. 73-1776 and 73-1867; and a "General Statement of 
Policy" (41 Fed. Reg. 34707) issued by the Commission on August 13,1976.1 

But the contentions sought to be asserted are not limited to the matters dealt 
with in the referenced court decisions Or in the General Statement ofPolicy.2 

The ECNP petition is undated but was docketed in the Office of the Secre
tary of the Commission on August 25, 1976. This was long after the originally 
prescribed period for the submission of petitions to intervene? Even so, the 
petition was submitted at a time when the Commission's General Statement of 
Policy clearly contemplated the filing of petitions seeking the suspension of 
previously issued licenses on the authority of Natural Resources Defense 
Council, supra, and Aeschliman, supra. In that regard, the General Statement of 
Policy expressed the Commission's determination to conduct a reopened rule
making proceeding on the effects of the uranium fuel cycle and stated that 
"While the extended rulemaking is in progress, the Commission and its licensing 
boards will be called upon to decide whether nuclear reactor licenses can issue, 
and whether previously granted licenses should be suspended, modified, or set 
aside." The General Statement of Policy set no time certain as the deadline for 
the filing of timely petitions seeking license suspension. Therefore, to the extent 
the ECNP petition seeks license suspension on the authority of Natural 
Resources Defense Council, supra, and Aeschliman, supra, we view the petition 
as having been timely submitted. 

Petitioners contend that "due to the above unresolved issues regarding 
compliance with Section 102 of the National Environmental Policy Act by the 
Commission, the construction permit for Hope Creek 1 and 2 should be 
rescinded immediately, and construction halted pending resumption of public 
hearings and resolution of these matters." We construe the quoted language as 
contending that construction activities under the Hope Creek construction 
permits should be suspended pending resolution of the reprocessing and waste 

I The petition states the following: "Due to the recent decisions of the United States 
Court of Appeals, District of Columbia Circuit, 73-1776, 73-1867, 74-1385, and 
74-1586 ••. the Coalition ..• feel[s) the continued operation of Hope Creek 1 and 2 is 
illegal because the construction permit for the facility was issued without proper considera
tion of the 'alternative' of energy conservation ••. and ..• [the) problem of radioactive 
waste disposal. .. 

2 For example, paragraph number 2 of the petition argues that "the cost-benefit analysis 
of the Applicant and the Commission is faulty because the recipients of the 'costs' and 
'benefits' have not been properly identified." 

3The relevant notice required the submission of intervention petitions no later than 
January 7,1974. 
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disposal issues raised by Natural Resources Defense Council, supra.4 In our view, 
this matter is governed by the Commission's November 5, 1976, Memorandum 
and Order expressly applicable to nine cases, one of which is the Hope Creek 
case. In its November 5 Memorandum and Order the Commission directed, for 
the reasons set forth therein, that any proceeding concerned with suspension of 
the Hope Creek contruction permits on fuel cycle grounds itself be suspended. 
As we understand it, pending the adoption of an interim fuel cycle rule and 
possible further direction from the Commission, no new proceeding concerned 
with license suspension on fuel cycle grounds is to be begun. We therefore deny 
the request of ECNP to intervene on fuel cycle grounds. 

The remainder of the petition is to be measured squarely against the Com
mission's Rules of Practice. With respect to late filings, Section 2.714 of those 
rules provides, in part, that, "Nontimely mings will not be entertained absent a 
determination by the .•. board ... that the petitioner has made a substantial 
showing of good cause for the failure to me on time ...• " Petitioner does not 
expressly address the "good cause" requirement. Rather, we are left to divine.for 
ourselves, if we can, just how that requirement may have been met. In this 
connection, no reasonable excuse for the late filing is even remotely suggested 
by anything made available to us by petitioners. The Regulatory Staff suggests 
that sufficient justification for the late filing of this petition could perhaps be 
found if the matters asserted related solely to the issues raised by the cited court 
decisions. Assuming for purposes of this case that that is so, upon careful 
analysis, we are of the view that none of the remaining ECNP assertions raises 
any issue that is now pertinent for consideration as a result of Natural Resources 
Defense Council, supra, or Aeschliman. supra. Consequently, we are unable to 
say that the rendering of those court decisions provides "good cause" for these 
untimely assertions. 

We have examined the "four factors" listed under section 2.714 that are 
required to be considered in acting upon a late med petition.s Those factors are: 

(1) The availability of other means whereby petitioner's int~rests will be 
protected. 

(2) The extent to which petitioner's participation may reasonably be 
expected to assist in developing a sound record. 

(3) The extent to which petitioner's interests will be represented by 
existing parties. 

(4) The extent to which petitioner's participation will broaden the issues or 
delay the proceeding. 

4The subject of the Aeschliman decision, Le., energy conservation, was explicitly dealt 
with by the Licensing Board in its Initial Decision. See 8 AEC 761-2. 

S Nuclear Fuel Services. Inc. (West Valley Fuel Reprocessing Plant), CU-75-4, 1 NRC 
273 (April 17 ,1975). . 
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We are not aware of any means other than this proceeding whereby "peti. 
tioner's interests will be protected." Nor are we persuaded that the interest 
asserted by petitioners ''will be represented by existing parties." However, there 
is absolutely nothing before us which even remotely suggests that ECNP 
participation will materially contribute to the development of an improved 
evidentiary record in this case. Finally, it is plain that ECNP participation would 
greatly broaden the issues before the Licensing Board6 and could cause a 
considerable delay in completion of the proceedings. While we do not read 
section 2.714(a) as declaring that any delay at all is intolerable, the magnitude of 
the threatened delay causes us to conclude that this factor should weigh against 
the petitioner's late intervention attempt. 

Being mindful of the Commission's teaching in West Valley, supra, that 
favorable findings on some or all of the "four factors" do not necessarily out· 
weigh the effect of inexcusable tardiness, we conclude that the remaining ECNP 
assertions must be rejected as having been untimely made with there being no 
good cause for the lateness. 

Finally, the ECNP petition contains a request for fmancial assistance from 
the Commission in "the amount necessary in order to meet legal, technical and 
procedural expenses" of participation. The request is hereby denied.' 

SO ORDERED. 

Dated at Bethesda, Maryland 
this 7th day of February 1977. 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Edward Luton, Chairman 

• ALAB-2S1, December 31, 1974, remanded this case to the Board so that it could 
reevaluate its initial determination that the design bases for Hope Creek conform to the 
requirements of 10 CFR Part 50, Appendix A. 

'Nuclear Regulatory Commission (Financial Assistance 'to Participants in Commission 
Proceedings), CLI-76-23, NRCI-76/11, 494 (November 12,1976). 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Edward Luton. Chairman 
Ernest E. Hill 

Dr. John R. Lyman 

LBP·77·10 

In the Matter of Docket No. 50·320 

METROPOLITAN EDISON COMPANY 
JERSEY CENTRAL POWER & LIGHT COMPANY 
PENNSYLVANIA ELECTRIC COMPANY 

(Three Mile Island Nuclear Station. 
Unit 2) 

February 14, 1977 

Upon untimely petition to intervene, the Licensing Board rules that (1) 
based on substantial good cause for the lateness of the ming, the contention 
concerning energy conservation as an alternative is accepted as an issue in 
controversy; (2) the issue seeking suspension on the basis of court decisions on 
the environmental effects of the fuel cycle is governed by CLI·76.18, which 
precludes further consideration of that issue pending the adoption of an interim 
fuel cycle rule; (3) no good cause has been shown for the failure to me other 
contentions on time; and (4) the request for fmancial assistance is denied, 
pursuant to CLI·76·23. 

Petition granted as to conservation issue, denied without prejudice as to fuel 
cycle issue, and denied with prejudice as to other contentions. Request for 
financial assistance denied. 

MEMORANDUM AND ORDER 

Pending before us is a petition to intervene submitted on behalf of the 
Environmental Coalition on Nuclear Power ("ECNP"). The petition is undated 
but was docketed in the Office of the Secretary of the Commission on August 
25, 1976. This filing comes long after the originally prescribed period for the 
submission of petitions to intervene. However, the "substantial showing of good 
cause" for the late filing is expressly stated to derive from two fairly recent 
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decisions of the U.S. Court of Appeals for the District of Columbia Circuit, 
Natural Resources Defense Council, et al. v. NRC Nos. 74-1385 and 74-1586, 
and Aeschliman, et al. v. NRC, Nos. 73-1776 and 73-1867.1 

For its statement of interest, the petition states that certain named members 
of the Environmental Coalition live within approximately 20 miles of Three Mile 
Island, Unit 2, and these members "feel that the operation of this facility would 
pose an undue threat to their lives and material possessions." We accept that as a 
sufficient statement of petitioner's interest in this proceeding. 

The contentions sought to be asserted are not limited to the matters dealt 
,with in either of the referenced court decisions.2 To the extent that this is so, it 
seems to us that neither of those decisions can reasonably be viewed as providing 
"good cause" for the failure to file on time. Upon a careful reading of the 
petition, we are of the view that only two of the ECNP assertions raise issues 
that are pertinent for consideration as a result of Natural Resources Defense 
Council, supra, or Aeschliman, supra. The first of these is the 'con~ention 
numbered 5 in the petition. Aeschliman, supra. insofar as is pertinent here, holds 
that the possibility of energy conservation must be considered by the Commis
sion as an alternative to the construction of a nuclear power reactor. We read 
contention number 5 as raising that issue in a particular manner.3 'This conten
tion states: 

The petitioners contend that the rate structure of the Applicant is a promo
tional rate structure designed to increase the consumption of electricity by 
offering declining rates for increased consumption. Such a rate structure 
minimizes the possibility and practicality of worthwhile energy conservation 
efforts. Petitioners contend that a flat rate structure-one price for all levels 
of consumption for all customers-or a declining block rate structure would 
make conservation a viable and practicable alternative to Three Mile Island, 
Unit 2. 

We find there to be "substantial good cause" for the late filing of this 
contention. and it is hereby accepted as an issue in controversy in this proceed
ing. 

Next, petitioners contend that "due to the above unresolved issues regarding 
compliance with Section 102 of the National Environmental Policy Act by the 
Commission, the construction permit for Three Mile Island, Unit 2, should be 

I Tr. p. 83-84. 
2 For example, in the paragraph numbered 2, the petitioner argues that "the cost-benefit 

analysis of the Applicant and the Commission is faulty becaus'e the recipients of the 'costs' 
and 'benefits' have not been properly identified." 

'Energy conservation as an alternative to the proposed plant was not considered by the 
Staff in either its Final Environmental Statement or its Draft Supplement to the Final 
Environmental Statement. These were the only environmental statements that had been 
published by the Staff at the time this petition was flled. 
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rescinded immediately, and construction halted pending resumption of public 
hearings and resolution of these matters." We construe the quoted language as 
contending that construction activities under the Three Mile Island, Unit 2, 
construction permit should be suspended pending resolution of the reprocessing 
and waste disposal issues raised by Natural Resources Defense Council, supra. In 
our view, this matter is governed by the Commission's November 5, 1976, 
Memorandum and Order expressly applicable to nine cases, one of which is the 
Three Mile Island, Unit 2, case. In its November 5 Memorandum and Order the 
Commission directed, for the reasons set forth therein, that any proceeding 
concerned with supension of the Three Mile Island, Unit 2, construction permit 
on fuel cycle grounds itself be suspended. As we understand it, pending the 
adoption of an interim fuel cycle rule and possible further direction from the 
Commission, no new proceeding concerned with license suspension on fuel cycle 
grounds is to be begun. We therefore deny the request of ECNP to intervene on 
fuel cycle grounds. This denial, however, is without prejudice to ECNP's right to 
refile this contention within a reasonable time following the adoption of an 
interim fuel cycle rule by the Commission. 

Finally, the ECNP petition contains a request for financial assistance from 
the Commission in "the amount necessary in order to meet legal, technical and 
procedural expenses" of participation. The request is hereby denied.4 

Petitioners are admitted as intervenors as hereinabove set forth. 
SO ORDERED. 

Dated at Bethesda, Maryland 
this 14th day of February 1977. 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Edward Luton, Chairman 

4Nuc/ear Regulatory Commission (Financial Assistance to Participants in Commission 
Proceedings), CLI-76-23, NRCI-76/11, 494 (November 12, 1976). 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

John M. Frysiak, Chairman 
Daniel M. Head 

Frederick J. Shon 

LBP·77·11 

In the Matter of Docket No. 50-322 

LONG ISLAND LIGHTING COMPANY 

(Shoreham Nuclear Power Station, 
Unit 1) February 22, 1977 

Upon consideration of a joint second amended petition of two groups for 
leave to intervene, the Licensing Board rules that (1) absent express authoriza· 
tion (which here has not been provided), groups cannot represent persons other 
than their own members; (2) a group may not participate in a Commission 
proceeding as a private attorney·general; (3) newly raised contentions should be 
dismissed without prejudice, until petitioners establish good cause for untimely 
ruing as required by 10 CFR 2.714{a); (4) the contentions which were 
previously raised by petitioners but which were not reiterated in the second 
amended petition are considered as waived; (S) one specific contention meets 
the minimal requirements therefor; and (6) the remaining contentions are 
referred to the licensing Board designated to preside at the hearing. 

Petition granted; petition of New York Energy Office to intervene as a 
representative of an interested state pursuant to 10 CFR 2.71S(c) is also granted. 

RULES OF PRACTICE: REPRESENTATION 

An organization which is a party to an NRC proceeding cannot represent 
persons other than its own members in that proceeding unless it presents proof 
of its express authority to do so. Gulf States Utilities Co. River Bend, Units 1 
and 2), ALAB.183, 7 AEC 222, 223 n. 4 (1974); A llied-General Nuclear Services 
(Barnwell Fuel Receiving and Storage Station), LBP-75-60, 2 NRC 687, 690 
(1975). 
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RULES OF PRACTICE: REPRESENTATION 

There is no provision in the Commission's regulations for parties to act as 
private attomeys-general. Portland General Electric Co. (pebble Springs, Units 1 
and 2), ALAB-333, NRCI-76/6 804, 806 n. 6 (June 22, 1976). 

MEMORANDUM AND ORDER 

The Licensing Board has before it the second amended petition of the Oil 
Heat Institute of Long Island, Inc., (OHILl) and the North Shore Committee 
Against Nuclear .and Thermal Pollution (North Shore) for leave to intervene. The 
background is as follows: 

On March 18,1976, the U.S. Nuclear Regulatory Commission (the Commis
sion) published in the Federal Register a notice of hearing on application for 

, operating license in the above-captioned matter. 
Timely petitions for leave to intervene were filed by ORILl and North 

Shore pursuant to Section 2.714 of the Commission's Rules of Practice, 10 CFR 
Part 2. In addition, a petition was filed by the New York State Atomic Energy 
Council1 seeking leave to intervene as a representative of an interested state 
pursuant to Section 2.71S(c) of the Commission's Rules of Practice and 
pursuant to Section 274 of the Atomic Energy Act of 1954, as amended. 

The NRC Staff and the Applicant opposed the OHILI and North Shore 
petitions on the grounds that they did not meet the requirements of 10 CFR 
2.714. 

In its Order of May 7, 1976, the Board ruled the petitions of ORILl and 
North Shore to be defective in form but granted the petitiot:lers an opportunity 
to file amended petitions complying with the requirements of section 2.714 and 
curing the defects as to standing addressed in the Order. The Board deferred 
ruling on the petition of the New York Energy Office until rmal disposition of 
the OHILI and North Shore petitions. 

In response to the Board's Order petitioners ORILI and North Shore filed 
amended petitions for leave to intervene, each dated June 14, 1976. The NRC 
Staff and the Applicant opposed the granting of the amended petitions on the 
grounds that petitioners again failed to set forth with particularity both the facts 
pertaining to their respective interests and the bases for their contentions. An 
oral argument was held in Centereach, Long Island, New York, on November 10, 
1976, on the petitions and amended petitions to intervene. 

At the oral argument the parties entered into three stipulations: 

'We are advised that on August 25, 1976, New York legislation creating the energy 
office abolished the State Atomic Energy Council and transferred its function to the Energy 
Office (Energy Law, Section 7-101, as amended). 
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1. that OHILI would withdraw its claim to standing based on economic 
interest; 

2. that it was agreed that OHlLl had made an adequate showing of 
interest based on environmental concerns, subject to verification of 
such environmental concerns by an affidavit of an appropriate OHILI 
member; and . 

3. that the interests of OHILI and North Shore be consolidated for 
purpose of intervention. 

The Board approved these stipulations. Because petitioners were unprepared 
to respond at the oral argument to objections previously raised in writing to 
their contentions, the Board agreed to permit petitioners to me a second 
amended petition. In essence, the Board allowed petitioners a third attempt to 
particularize the bases for their contentions. 

Petitioners OHILI and North Shore ftled a joint second amended petition 
with annexed affidavit on December 10, 1976. The j~int second amended 
petition is a two·page document which addresses standing and incorporates by 
reference the contentions cited in the annexed affidavit. 

On the question of standing petitioner OHIU alleges that it is a trade 
association which represents some 300 home heating oil dealers who maintain 
their businesses within the counties of Nassau and Suffolk and seeks to protect 
its member-dealers and their employees and cus~omers "from the unresolved 
problems associated with the increasing use of nuclear power." It also seeks "to 
act as a private attorney general in order to protect the public interest in these 
unresolved problems." 

. Petitioner North Shore alleges that it has in excess of 100 members, all of 
whom are residents in near proximity to the proposed Shoreham Nuclear Power 
Station and that It is acting on behalf of its members, their families and all other 
persons within the vicinity of the Shoreham Power Station.· . 

Although Staff and Applicant concede that petitioners OHILI and North 
Shore have satisfied the requirements as to interest, they object to either petie 
tioner representing persons other than its respective members on the grounds 
that neither petitioner has presented any evidence that it is authorized to 'do so 
and further that there is no provision in the NRC regulations for private 
attorneys general. 

It is a basic legal principle that one party may not represent another without 
express authority to do so. Petitioners OHILI and North Shore have not 
presented any evidence that they are authorized to represent persons other than 
their own members and in the absence of such proof their respective claims that 
they represent persons other than their members must be rejected. See Gulf 
States Utilities Company (River Bend Station, Units 1 and 2), ALAB.183, 7 
AEC 222,223 fn. 4 (March 12, 1974); A llied·General Nuclear Service (Barnwell 
Fuel Receiving and Storage Station), LBP-7S-60, 2 NRC 687, 690 (October 1, 
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1975). OHILI's claim that it acts as private attorney general must also be denied. 
There simply is no provision in the Commission's regulations for parties to act as 
private attorneys general. See Portland General Electric Company (Pebble 
Springs Nuclear Plant, Units 1 and 2), ALAB-333, NRCI-76/6, 804, 806 fn. 6 
(June 22, 1976); cf Allied-General Nuclear Service, supra at 690. 

On the question of contentions, Applicant argues that the joint second 
amended petition contains without good cause shown three or four contentions 
not previously advanced and that the balance of the contentions still fall short of 
the particularity required by 10 CFR 2.714(a). However, Applicant does not 
request that the petition for intervention be denied but rather that the peti
tioners be required to particularize further each of their timely contentions . 

. Staff argues that the joint second amended petition raises without justifica
tion four new contentions, drops some contentions previously raised and except 
for one contention fails to particularize the remaining contentions to the degree 
required by 10 CFR 2.714(a). Staff advocates that the Board"should summarily 
reject the new contentions raised and should deem waived contentions raised in 
the original petition and the amended petition but which'were dropped from the 
second amended petition. ' 

The Staff advocates further that intervention be granted to the petitioners 
on the basis of Contention 7(a)(ii) and (iii) and as for the remaining contentions 
the Staff recommends that they be not dismissed at this time but that the Board 
should refer them for consideration to the Licensing Board designated to preside 
at the hearing. . 

Contentions newly raised in counsel's affidavit attached to the joint second 
amended petition are: 

Contention 7(a)(i) which addresses excessive load growth projections in the 
context of need for the facility; Contention 7(b) which addresses technical 
qualifications; Contention 7(c) which addresses fmancial qualifications, and 
Contention 7(f) ~hich addresses radiological releases . 

. 
Although the foregoing contentions are newly raised no explanation is 

offered as to why they have not been timely filed as required by 10 CFR 
2.714(a). Accordingly, these newly raised contentions are hereby dismissed 
without prejudice, until petitioners establish good cause for· untimely filing as 
required by 10 CFR 2.714(a). . 

The Board considers the contentions which have been raised by petitioners 
in the first petition and the amended petition but have not been reiterated in the 
joint second amended petition to be waived by the petitioners and they are 
hereby dismissed. 

Pet~tioners: Contention 7(a) alleges tliat the requirements of the NatiOllal 
Environmental Policy Act (NEPA) have not been met in that the Applicant has 
not demonstrated the need for the power to be generated by the Shoreham 
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Facility as evidenced by (il) inadequate consideration of the effects of energy 
conservation and of programs designed to bring about such effects and (iii) 
inadequate consideration of alternate energy sources, specifically solar energy, 
wind energy, geothermal energy, and refuse burning. The Board agrees with the 
StafPs view that Contention 7(a) with its associated bases contained in subsec· 
tions (ii) and (iii) meets the minimal requirements for an acceptable contention 
in this proceeding. 

Both Staff and Applicant argue that the remaining contentions are defective 
in that they do not comply with the bases requirement of section 2.714(a). 
However, both Staff and Applicant advise that these remaining contentions be 
not dismissed but that the petitioners be required to particularize the aforemen· 
tioned contentions. The Board refers said remaining contentions for considera· 
tion to the licensing Board designated to preside at the hearing. For interven. 
tion purposes it suffices that the petitioners have articulated adequately one 
Icontention as required by 10 CFR 2.714(a) . 

Therefore, the Board grants the OHILI and North Shore joint second 
amended petition to intervene and request for a hearing pursuant to 10 CFR 
2.714. . 

The Board also grants the New York Energy Office petition to intervene as a 
representative of an interested state pursuant to 10 CFR 2.715(c). 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Daniel M. Head, Member 

Frederick J. Shon, Member 

John M. Frysiak, Chairman 

Dated this 22nd day of February 1977 
At Bethesda, Maryland. . 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Edward luton, Chainnan 
Dr. Kenneth A. McCollom 

Dr. Ernest O. Salo 

LBp·77·12 

I n the Matter of Docket Nos. 50·277 
50·278 

PHILADELPHIA ELECTRIC COMPANY 

(Peach Bottom Atomic Power Station, 
Units 2 and 3) February 22, 1977 

Upon petition by intervenor, treated as a motion to add new contentions, 
the Licensing Board rules that (1) based on substantial good cause for the 
lateness of the fIling, the contention concerning energy conservation as an alter· 
native is accepted as an issue in controversy; (2) the issue seeking suspension on 
the basis of court decisions on the environmental effects of the fuel cycle is 
governed by CLI·76·18, which precludes further consideration of that issue 
pending the adoption of an interim fuel cycle rule; (3) no good cause has been 
shown for the failure to fIle other contentions on time; and (4) the request for 
financial assistance is denied, pursuant to CLI·76·23. 

Petition granted as to conservation issue, denied without prejudice as to fuel 
cycle issue, and denied with prejudice as to other contentions. Request for 
fmancial assistance denied. 

RULES OF PRACTICE: NONTIMELYINTERVENTION PETITIONS 

Nontimely filings are not to be entertained absent a fmding of "good cause" 
for the lateness. 10 CFR §2.714. 

MEMORANDUM AND ORDER 

The Environmental Coalition on Nuclear Power ("ECNP"). already a party 
to these proceedings, has submitted what is called a "Petition to Intervene." We 
construe the petition as a motion to permit addition of the newly asserted 
contentions to the listing of ECNP contentions fIled earlier. 
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The motion is undated but was docketed in the Office of the Secretary of 
the Commission on August 25, 1976. This was long after the originally pre· 
scribed period for the submission of timely contentions. Nontimely filings are 
not to be entertained absent a finding of "good cause" for the lateness} 

The ECNP motion was apparently prompted by two fairly recent decisions 
of the U. S. Court of Appeals for the District of Columbia Circuit, Natural 
Resources Defense Council, et al. v NRC, Nos. 74·1385 and 74·1586, and 
Aeschliman, et al. v. NRC, Nos 73·1776 and 73·1867; and a "General Statement 
of Policy" (41 Fed. Reg. 34707), issued by the Commission on August 13, 
1976.2 But the contentions sought to be asserted are not limited to the matters 
dealt with in either of the referenced court decisions.3 To the extent that this is 
so, it seems to us that neither of those decisions can reasonably be viewed as 
providing "good cause" for the failure to fIle on time. Upon a careful reading of 
the motion, we are of the view that only two of the ECNP assertions raise issues 
that are pertinent for consideration as a result of Natural Resources Defense 
Council. supra. or Aeschliman, supra. The remaining newly asserted contentions 
are hereby rejected as having been untimely fIled with there being no showing of 
good cause for the lateness. 

The first of the two contentions raising an issue pertinent for consideration 
as a result of the court decisions is the contention numbered 5 in the motion. 
Aeschliman, supra, insofar as is pertinent here, holds that the possibility of 
energy conservation must be considered by the Commission as an alternative to 
the construction or operation of a nuclear power reactor. We read contention 
number 5 as raising that issue in a particular manner. This contention states: 

The petitioners contend that the rate structure of the Applicant is a pro· 
motional rate structure designed to increase the consumption of electricity 
by offering declining rates for increased consumption. Such a rate structure 
minimizes the possibility and practicality of worthwhile energy conservation 
effort. Petitioners contend that a flat rate structure ... one price for all 
levels of consumption for all customers ... or a declining block rate struc· 
ture would make conservation a viable and practical alternative to Peach 
Bottom 2 and 3. 

110 CFR Section 2.714. 
'The motion states the following: "Due to the recent decisions of the U. S. Court of 

Appeals for the District of Columbia Circuit, 73·1776, 73·1867, 74·1385 and 
74·1586 •.. the Coalition ... feel[s) the continued operation of Peach Bottom 2 and 3 is 
illegal because the construction permit for the facility was issued without proper considera
tion of the 'alternative' of energy conservation .•. and ..• [the) problem of radioactive 
waste disposal." 

3 For example, in the paragraph numbered 2, the petitioner argues that "the cost·benefit 
analysis of the Applicant and the Commission is faulty because the reCipients of the 'costs' 
and 'benefits' have not been properly identified." 
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The contention is hereby accepted as an issue in controversy in this proceeding. 
Next, ECNP contends that "due to the above unresolved issues regarding 

compliance with Sec. 102 of the National Environmental Policy Act by the 
Commission, the construction permit for Peach Bottom 2 and 3 should be 
rescinded immediately, and construction halted- pending resumption of public 
hearings and resolution of these matters." We construe the quoted language as 
contending that construction or operation of Peach Bottom, Units 2 and 3, 
should be suspended pending resolution of the reprocessing and waste disposal 
issues raised by Natural Resources Defense Council, supra. In our view, this 
matter is governed by the Commission's November 5 Memorandum and Order 
expressly applicable to, inter alia, Peach Bottom, Units 2 and 3. In its November 
5 Memorandum and Order the Commission directed, for the reasons set forth 
therein, that any proceeding concerned with the suspension of construction or 
operation of the Peach Bottom, Units 2 and 3, on fuel cycle grounds itself be 
suspended. As we understand it, pending the adoption of an interim fuel cycle 
rule and possible further direction from the Commission, no new proceeding 
concerned with license suspension on fuel cycle grounds is to be begun. Thus, 
this contention is hereby rejected. This rejection is without prejudice to ECNP's 
right to reme this contention within a reasonable time following the adoption of 
an interim fuel cycle rule by the Commission. 

Finally, the ECNP motion contains a request for financial assistance from 
the Commission in "the amount necessary in order to meet legal, technical and 
procedural expenses" of participation. The request is hereby denied.4 

IT IS SO ORDERED. 

Dated at Bethesda, Maryland 
this 22nd day of February 1977. 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Edward Luton, Chairman 

4 Nuclear Regulatory Commission (Financial Assistance to Participants in Commission 
Proceedings), CLI-76-23, NRCI-76/11 494 (November 12, 1976). 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Robert M. Lazo, Chairman 
Dr. A. Dixon Callihan 
Dr. Richard F. Cole 

LBp·77·13 

In the Matter of Docket No. 70·1729 

ALlIED·GENERAL NUCLEAR SERVICES 
ALLIED CHEMICAL NUCLEAR PRODUCTS, INC. 
GENERAL ATOMIC COMPANY 

(Barnwell Fuel Receiving and 
Storage Station) February 24, 1977 

The Licensing Board denies intervenor's motion to compel discovery on the 
ground that the information sought via the contested interrogatories is not 
relevant to the subject matter of the proceeding or likely to lead to the discovery 
of admissible evidence. . 

RULES OF PRACTICE: DISCOVERY 

Parties may obtain discovery only of information which is relevant to those 
matters in controversy which have been identified by the Commission or the 
presiding officer in the prehearing order. 10 CFR §2.740(b)(1). 

RULES OF PRACTICE: DISCOVERY 

Since 10 CFR §2.740 is patterned after Rule 26 of the Federal Rules of 
Civil Procedure, the legal authorities and Federal court decisions involving Rule 
26 provide appropriate guidelines for interpreting the Commission's discovery 
standards. Commonwealth Edison Co. (Zion, Units 1 and 2), ALAB·196, 7 AEC 

. 457,460 (l974); Boston Edison Co. (pilgrim, Unit 2), LBP·75·30, 1 NRC 579, 
581 (1975). 
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RULES OF PRACTICE: DffiCOVERY 

In pursuing discovery, parties may not "roam in the shadow zones of 
relevancy" and "explore matter which does not presently appear germane on the 
theory that it might conceivably become so." Broadway & Ninety-8ixth St. 
Realty Co. v.LoewHnc., 21 F.R.D. 347, 352 (S.D.N.Y. 1958). 

ORDER CONCERNING APPLICANTS' OBJECTIONS TO 
ENVIRONMENTALISTS, INC., INTERROGATORIES - SET II 

On November 29, 1976, Environmentalists, Inc., one of the three organiza
tions participating in the above-identified proceeding as joint intervenors, flIed a 
set of interrogatories to the applicants identified as "Set II" interrogatories. On 
December 16, 1976, applicants objected to Interrogatories 1 and 2. A motion to 
compel applicants to respond to the two interrogatories objected to, was flIed by 
Environmentalists, Inc., on December 27, 1976. The Board's determinations 
concerning these interrogatories and the objections thereto are set forth below. 

Interrogatory 1. Specify all companies with which AGNS has contracts for 
the reprocessing of spent fuel. 

Interrogatory 2. With respect to each contract identified in the answer to 
the previous question, please provide the following information or alternatively, 
provide a copy of the contract: . 

a. When is AGNS required to accept fuel for reprocessing? 
b. What liabilities will AGNS incur if it is not able to accept fuel for 

reprocessing as of that time because: 
(1) it has no license for the BFRSS? 
(2) it has no capacity for the storage of spent fuel prior to reprocess

ing? 
(3) other reasons? 

c. How long prior to reprocessing does the contract require AGNS to 
accept fuel? 

d. Is the term for acceptance of fuel for storage prior to reprocessing 
renewable and, if so, for how long and under what conditions? 

e. What quantity of spent fuel is AGNS required to accept? 
f. To what extent is the price paid to AGNS for reprocessing dependent 

upon: 
(1) length of spent fuel storage? 
(2) quantity of storage? 
(3) date when storage begins? 

. (4) date when storage ends? 
(5) reprocessing of the spent fuel? 
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g. With respect to each part of "P' which you answered yes, describe in 
detail how the price paid to AGNS is affected by that factor. 

h. Does the contract include an obligation to accept spent fuel from 
reactors which are not yet in operation? 

i. If the ~swer to ''h'' is yes, does *e plarined capacity of the BFRSS 
include space for this spent fuel? . 

j. To what extent does the contract allow AGNS to allocate space in the 
BFRSS to reactors most in need of storage space? 

Applicants object to the two interrogatories in part on the ground that they 
do not meet the fundamental requirement that the discovery sought must be 
relevant to the subject matter involved in the proceeding or must be reasonably 
calculated to lead to the discovery of admissible evidence. In addition Applicants 
assert that, the information sought concerning reprocessing contract terms is 
customarily treated on a business. confidential basis and any need for its 
disclosure has not been shown by Environmentalists, Inc. 

In its "Motion to Compel Discovery," Environmentalists, Inc., urged the 
Board to require that answers to the two contested interrogatories be furnished 
because information concerning the expected use of the facility is critical to a 
determination of the "justification for the Barnwell Fuel Receiving and Storage 
Station" (BFRSS). 

We are not persuaded that the information sought via the two contested 
interrogatories is relevant or necessary for a proper decision in this proceeding 
nor of substantive value to Environmentalists, Inc., in the preparation of its case. 
In its:- rules of practice the Commission has expressly provided, in 10 CFR 
§2.740(b)(I), that: 

Parties may obtain discovery regarding any matter, not privileged, which is 
relevant to the subject matter involved in the proceeding, whether it relates 
to the claim or defense of the party. seeking discovery or to the claim or 
defense of any other party .... In a proceeding on an application for a 
construction permit or an operating license for a production or utilization 
facility, discovery shall begin only after the prehearing conference ... and 
shall relate only to those matters in controversy which have been identified 
by the Commission or the presiding officer in the prehearing order entered 
at the conclusion of that prehearing conference .•.. It is not ground for 

. objection that the information sought will be inadmissible at the hearing if 
the information sought appears reasonably calculated to lead to the 
discovery of ~~missible evidence: [Emphasis supplied.)l 

1 Docket No. 70-1729 is a Part 70 licensing proceeding, rather than a Part SO proceeding 
to which 10 CFR 2.740(b)(l) expressiy refers when .it speaks of "a proceeding on an 
application for a construction permit or an operating license for a production or utilization 
facility." But the general relevancy standard and the fUrther limitation that discovery "shall 

. Continued on next page. 
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Since 10 CFR §2.740(b)(I) only permits discovery of information or 
documents "relevant to the subject matter involved in the proceeding," and then 
further qualifies and limits the term "subject matter" to the contentions 
admitted by the presiding officer in the proceeding, it is accordingly evident that 
Environmentalists, Inc.'s, attempt to obtain the names of all companies with 
which Applicant has reprocessing contracts and ,the terms of those reprocessing 
contracts falls outside the bounds of the discovery permitted by the Commis-, 
sion's rules. 

The Appeal Board has recognized that 10 CFR §2.740 ~s patterned after 
and parallels Rule 26 of the Federal Rules of CiVil Procedure. Commonwealth 
Edison Company (Zion Station, Units 1 and 2), ALAB-196, 7 AEC 457,460 
(1974). Accordingly, the legal authorities and Federal court decisions involving 
Rule 26 illuminate, and provide appropriate guidelines for interpreting, the 
discovery standards set forth in the Commission's rules. Boston Edison Company 
(Pilgrim Nuclear Generating Station, Unit 2), LBP-75-30, 'I NRC'579, 581 (Jurw 
6,1975). 

In considering the question of relevancy under Rule 26 of the Federal Rules 
of Civil Procedure, the Federal courts have 'long recognized that discovery, 
processes must be kept within workable bounds on a proper aild logical basis for 
the determination of the relevancy of that which is sought to be discovered. 
When the information sought is irrelevant to the proceeding, the Federal courts 
will not hesitate to sustain objections to such interrogatories. Massachusetts 
Bonding & Ins. Co. v. Harrisburg Trust Co., 2 F.R.D. 197, 198 (M.D. Pa. 1941). 
See Dunbar v. United States, 502 F.2d 506,509-510 (5th Cir. 1974); Goodman 
v. International Business Machine Corp., 59 F.R.D. 278, 279 (N.D. Ill. 1973); 
Griffin v. Memphis Sales & ManUfacturing Co., 38 F.R.D. 54,57 (N.D. Miss. 
1965): As' the district court stated in Broadway & Ninety-5ixth St. Realty Co. v. 
Loew's Inc., 21 F.R.D. 347, 352 (S.D. N.Y. 1958): 

practical consideration dictate that the parties sh'oUId not be permitted to 
roam in shadow zones of relevancy and to explore matter which does not 
presently appear germane on the theory tha~ it 'might conceivab~y become 
so. 

This proceeding involves storage of spent fuel, not reprocessing. Reprocess-
• c 

Continued from previous page. 
relate only to those matters in controversy which have been identified by the Commission 
or the presiding officer in the prehearing order" are equally applicable to the present 
proceeding. This not only is so because of the equal applicability of the principle involved, 
but it also appears to be so as a literal matter because the Commission's rules of practice 
govern ''the conduct of all proceedings under the Atomic Energy Act of 1954, as amended" 
(10 CFR §2.1), and 10 CFR §2.740 is one of the Commission's "Rules of General Ap
plicability" which "set forth general rules applicable to all types of proceedings except 
rulemaking,"10 CFR §2.2. . . ' 
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ing is a matter which is pending in the separate licensing proceeding in Docket 
No. 50-332, involving the Separations Facility at Barnwell. But here, in Docket 
No. 70-1729, the function to be covered by the proposed license would be the 
storage operation, and the license to operate the Fuel Receiving and Storage 
Station would cover such storage as might be undertaken during an interim 
period without regard to whether or exactly when the Separations Facility 
would be licensed to operate. 

In previous interrogatories served in the present proceeding, Environ
mentalists, Inc., have inquired as to the terms of the contracts which applicants 
have in effect with respect to such' proposed storage. The answers nIed by 
applicants on September 30, 1976, showed that applicants do not have any 
contracts for th'e storage of fuel and that the existing contracts for reprocessing 
between applicants and their customers contemplate only normal marshalling of 
spent fuel in the BFRSS preparatory to reprocessing, not the extended storage 
of spent fuel which could be permitted under the license sought in this 
proceeding. Moreover, in the answers they have furnished to the interrogatories, 
applicants have disclosed in general, various terms which they would expect to 
include in contractual arrangements for storage over any extended ,period, if 
and when such contractual arrangements are negotiated. Counsel for applicants 
has stated2 that if and when applicants do conclude any contractual arrange
ments for storage covering an extended period at the BFRSS prior to licensing'of 
the Separation Facility, the applicants would plan to notify the Board and the 
parties to this proceeding that such contractual arrangement has been entered 
into. 

For the reasons stated above, the objections to the interrogatories set forth 
above are sustained in the manner and for the reasons stated and, accordingly, 
said interrogatories need not be answered. 

It is so ORDERED. 
'\ , 

Dated at Bethesda, Maryland 
this 24t~ day of February 1977. 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Robert M. Lazo, Chairman 

2 "Applicants' Opposition To Environmentalists, Inc., Motion To Compel Discovery" 
dated January 7,1977. 
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· Cite as 5 NRC 494 (19771 LBP·77·14 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

In the Matter of 

Edward Luton, Chairman 
Ernest E. Hill 

Dr. David R. Schink 

TENNESSEE VALLEY AUTHORITY 

(Phipps Bend Nuclear Plant 
Units 1 and 2) 

Docket Nos. 50·553 
50·554 

February 28, 1977 

Upon motion by applicant requesting an order declaring that TVA's deter· 
mination as to certain environmental issues is conclusive and supersedes NRC's 
NEPA authority over those issues, the licensing Board rules that the TVA Act 
does not confer exclusive jurisdiction upon the TVA with respect to such NEPA 
matters, that no impermissible statutory conflict exists between the TVA Act 
and NEPA, and that the usual NEPA review is to be performed by NRC. 

Motion denied. . 

NEPA: JURISDICIlON 

The TV A's jurisdiction over environmental matters is not exchlsive where 
the TVA seeks a license from another Federal agency to which Congress has 
also given the full range of NEPA duties. 

NUCLEAR REGULATORY COMMISSION: ENVIRONMENTAL RESPON· 
SIBILITIES 

The NRC is obliged, where appropriate under NEPA, to impose conditions 
designed to mitigate adverse environmental consequences upon any permit or 
license which it issues. 

ATOMIC ENERGY ACT: SECTION 271 

Section 271 of the Atomic Energy Act places no limitation upon the NRC's 
authority to condition its permits and licenses pursuant to NEPA; rather, it 
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simply preserves the regulatory jurisdiction of other Federal, state, and local 
agencies over the generation, sale, and transmission of electric power. Maun v. 
U.S. 347 F.2d 970 (9th Cir. 1965); Detroit Edison Co. (Greenwood, Units 2 
and 3), ALAB-247, 8 AEC 936 (1974). ' 

MEMORANDUM AND ORDER 

Applicant Tennessee Valley Authority (TV A) has moved the Board for an 
order declaring that "TVA's determination of the need for the proposed Phipps 
Bend Nuclear Plant, the size, type, and location of the facilities required for the 
project, the rates which TVA will charge for its power, and actions taken to 
mitigate the socioeconomic impacts of the project must be accepted by the NRC 
as conclusive," and that NRC "is without authority to impose" on any permits 
or licenses for the plant environmental conditions relating to "the need for or 
the generation, sale, or transmission of TV A power or the socioeconomic im
pacts resulting from TV A activities." The motion is opposed by the' State of 
Tennessee and by the NRC Regulatory Staff. We deny the motion. 

Central to the motion is the TVA assertion that the board of directors of 
that Federal agency "has the sole statutory discretion and authority" under the 
Tennessee Valley Authority Act of 1933,48 Stat. 58, as amended, 16 U.S.C. 
§ §831-831dd (1970; Supp. V, 1975) to make the judgments that are the sub
jects of the motion. Those judgments, it is claimed, are reviewable neither by 
other administrative agencies nor by the courts. Placing particular reliance upon 
United States v. SCRAP, 412 U.s. 669 (1973) (NEPA neither amended nor 
repealed any specific grant of jurisdictional authority) and Flint'Ridge Develop
ment Co. v. Scenic Rivers Association, 49 L.Ed. 2d 205 (1976) (where a clear 
and unavoidable conflict in statutory authority exists, NEPA must give way), the 
TVA claims that NEPA cannot be construed as amending the exclusive jurisdic
tion of the TVA Board of Directors under the TV A Act. To so construe NEPA 
would expressly contravene SCRAP, supra, and would, it is argued, create a 
potential conflict in statutory authority. The potential conflict becomes actual 
where, for example, NRC's judgment pursuant to NEPA concerning TVA's need 
for the power from the proposed plant is contrary to the judgment of the TVA 
Board with respect to that same matter. Applicant TV A claims that in these 
circumstances, any NEPA jurisdiction in NRC "must give way to" the "preexist
ing authority of TVA under the TVA Act," it being "clear that the TVA Act has 
priority where the TV A Act and NEPA come into potential conflict." 

At page 6 of its brief, the Applicant asserts that the TVA Act "explicitly 
vests in TV A broad, substantive and exclusive jurisdiction ... over the genera
tion, sale, and transmission of electric power by TV A in the region where it 
conducts its activities." (emphasis supplied) The quoted language is ambiguous. 
It could reasonably be understood as stating that the TVA Act, by its express 
terms, vests "exclusive" jurisdiction in the TV A over the various matters. On the 

495 



other hand, the language could be understood as stating that the TVA Act, by its 
express terms, vests jurisdiction in the TVA over the various matters, a juris. 
diction which is "exclusive," but exclusive for some reason other than the 
existence of an express statutory provision. The first must not have been the 
intended meaning, for we are nowhere referred to the particular statutory 
language "explicitly" stating that the various grants of authority are "exclusive." 
Nor do we find any such language anywhere in the statute., 

As we understand it, the Applicant claims that its asserted jurisdictional 
exclusiveness is to be implied from. the nature of the TVA program and the 
breadth of the Congressional grants of power to TV A for the effectuation of 
that program. At page 6 of its brief, the Applicant provides the following Con· 
gressional description of the TVA program: 

Today, the TV A regional resource development program is known and 
acclaimed as one of the most successful governmental public improvement 
projects ever undertaken. The whole world knows of TVA's work in har· 
nessing a great river for navigation, power production, and other uses such 
as recreation; 'in preventing devastating floods; in helping through the intro· 
duction of new fertilizers and farm practices and the use of scientific soil· 
conserving farm practices; in encouraging the conservat"ion and proper 
utilization of a great forest resource; in providing adequate supplies of 
economical electric power; and, through all these activities, in helping an 
economically depressed region to take advantage of its opportunities to 
industrialize and to make the best use of its resources in improving its 
'economy [So Rep. No. 94461, 94th Cong., '·.t Sess. 2 (1975); H. R. Rep. 
No. 94·510, 94th Cong., 1st Sess. 2 (1975)]. 

More particularly, we are told in the brief that "TVA has a statutory utilfty 
responsibility for electric power supply in" an 80,000 square mile area; that the 
TVA Act "requires TVA to '[a] ssure an ample supply of electric power' for the 
purposes of 'the advancement of the national defense and the physical, social 
and economic development of the area'''; Congress has recognized the benefits 
of the TVA power supply program; to carry out this program TVA has broad 
discretionary powers, among them the power to 1) borrow funds, 2) build power 
plants, and 3) "construct, lease, purchase, or authorize the construction of trans· 
mission lines." At pages 15·16 of its brief, the Applicant cites u.s. ex rei. TVA 
V. Welch. 327 U.S. 546 (1946) for the proposition that TVA "had express 
statutory authority, prior to and independent ofNEPA, to consider and mitigate 
the socioeconomic impacts of its authorized development projects." The author· . 
iiy is claimed to be "exclusive" ("The TVA Board has sole authority for the 
mitigation of socioeconomic impacts from TVA projects") but, again, we are 
referred to no specific statutory provision stating that the grant of authority is 
meant to be "exclusive." 
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There is no doubt that the TVA Act makes ,broad grants of power and 
places broad responsibilities upon the TVA. Indeed, that statute would be an 
unusual organic act if it did not do exactly that. We fan ·to see anything about 
the TV A Act which sets it apart as unique, or even special, in any way pertinent 

·to the present inquiry. The Congress has not specifically addressed the situation 
in NEPA, the TVA Act, or elsewhere, in which the TVA is seeking a license from 
another Federal agency having its own independent NEPA responsibilities. The 
most reasonable implication to be drawn from this, we believe, is that Congress 
did not intend TVA jurisdiction to be inviolable where the TVA seeks a license 
from another Federal agency to whom the Congress has also given the full range 
of NEPA duties, and we so hold. Thus, this appears to us· to be a case in which 
the usual NEPA review is ·to be performed by the NRC Regulatory Staff. The 
TVA Act not having conferred exclusive jurisdiction upon the TVA with respect 
to these NEPA matters, no impermissible statutory conflict will exist. 

The TVA argues that NEPA 'creates no jurisdiction in NRC with respect to 
the challenged matters. We think that argument is effectively addressed by the 
following excerpt from the Staffs brief: ' 

Rather, as the U. S. Court of Appeals for the D. C. Circuit stated in the 
landmark case of Calvert aifls Coordinating Committee, Inc., et 01. v. AEC, 
,449 F.2d 1109, 1112 (D. C. Cir. 1971) ... 

[The then AEC] is not only permitted, but compelled, to take environ
mental values into account. Perhaps the greatest importance ofNEPA is 
to require the Atomic Energy Commission and other agencies to con
sider environmental issues as they consider other matters within their 
mandates [citations omitted]. 

Citing' § 105 of NEPA and the Calvert aiffs opinion, supra, the Atomic 
Safety and 'Ucensing Appeal Board (Appeal Board) iri Detroit Edison 

. Company (Greenwood Energy Center, Units 2 and 3) ALAB-247, 8 AEC 
936,938 (1974), confirmed that NEPA expanded the Commission's regula
tory jurisdiction beyond that conferred by the [Atomic Energy Act] and/or 
the '[Energy Reorganization Act], to embrace environmental concerns stem
ming from the licensing of nuclear power plants: 

NEPA's enactment substantially broadened the environmental respon
sibilities of the Federal Government by making the policies of that Act 
"supplementary to those set forth in existing authorizations of Federal 
Agencies." 42 U.S.C. §4335. The Atomic Energy Commission was not 
'excepted .... In short, every Federal agency-including this one-is' 
obliged to evaluate the "reasonably forseeable environmental impact" 
of its proposed actions. It must then decide in light of those ramifica
tions whether any given action should be allowed to go forward. (Cita-
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tion and footnote omitted). Accord, Kansas Gas and Electric Company 
and Kansas City Power and Light Company (Wolf Creek .. Unit No.1). 
ALAB·321. NRCI~76/4 293 (1976); [The Commission's NEPAjurisdic. 
tion is not confined solely to consideration of those aspects of a pro· 
posed nuclear project involving radiatio.n hazards and, hence. within the 
ambit of the Commission's jurisdiction pursuant to the [Atomic Energy 
Act]. WolfCreek, supra, at 306.] , 

Additionally. we are satisfied that the Commission has a statutory obligation 
under NEPA to impose conditions designed to mitigate adverse environmental 
consequences upon any permit or license which it may issue to the Applicant in 
this case. Wolf Creek, supra, ALAB·321. In this connection. we expressly reject 
the Applicant's argument that the placing, of environmental conditions by the 
NRC on any permit or license which may issue would constitute a "violation of 
the Congressional prohibition in Section 271 of the Atomic Energy Act." In our 
opinion, that section of the Atomic Energy Act places no limitation upon the 
authority of the NRC to condition its permits and licenses pursuant to NEPA; 
rather. it simply preserves the regulatory jurisdiction of other Federal, state and 
local agencies over the generation, sale, and transmission of electric power. Maun 
v. U.S., 347 F.2d 970 (1965); Greenwood, supra, ALAB·247.1 

Finally in regard to this matter, the Commission's Oinch River decision, 
United States Energy Research and Development Administration (Clinch River 
Breeder Reactor Plant), CLI·76·13, NRCI·76/B 67 (August 27, 1976), is exten· 
sively argued to us as a "conflict of statutes" case (Applicant's Brief, p. 23), in 
which the Commission, properly deferred to the judgment of the Energy Re· 
search and Development Administration on the need for the liqUid metal fast 
breeder reactor project. The argument appears to be that any construction of 
NEPA which gives the NRC authority over the subjects of this motion (decisions 
concerning which applicant claims are committed solely to the discretion of 
TV A) would create an impermissible statutory conflict and that, consistent with 
the Commission's action in Clinch River, supra, the NRC must defer to TVA's 
judgments in these areas. We have already rejected the notion of any conflict 
between pertinent Congressional enactments concerning the matters involved on 
the instant motion. Thus, Oinch River, supra, is neither wholly nor partly dis· 
positive of any issue before ~s. 

I That section provides: ~'Nothing in this chapter shall be construed to affect the 
authority or regulations of any Federal, state, or local agency with respect to the generation, 
sale, or transmission of electric power produced through the use of nuclear facilities licensed 
by the Commission: Provided, That this section shall not be deemed to confer upon any 
Federal, state, or local agency any authority to regulate, control, or restrict any activities of 
the Commission." 42 U.S.C. §2018. 
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For the foregoing reasons, the Applicant's motion is hereby denied. 
SO ORDERED. 

Dated at Bethesda, Maryland 
this 28th day of February 1977. 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Edward Luton, Chairman 
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Cite as 5 NRC 501 (1977) CLI-77-7 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 

Marcus A. Rowden, Chairman 
Victor Gilinsky 
Richard T. Kennedy 

In the Matter of 

CONSUMERS POWER COMPANY 

(Midland Plant, Units 1 and 2) 

Docket Nos. 50-329 
50-330 

March 18, 1977 

As a result of several Commission orders, a licensing board was reconvened 
to hear certain issues remanded to the Commission in Aeschliman, et al. v. NRC, 
Nos. 73-1776, 73-1867 (D.C. Cir. July 21,1976). Upon motion by the applicant 
to stay those orders, founded upon the United States Supreme Court's grant of 
certiorari in that case on February 22, 1977, the Commission, pursuant to 10 
CFR §2.785, delegates its authority to act on the motion to the Appeal Board. 

ORDER 

On March 4, 1977, Consumers Power Company fIled a motion with the 
Commission requesting that the Commission stay the orders it issued in this 
proceeding on August 16, 1976 (CLI-76-11, NRCI-76/8, 65); September 14, 
1976 (CU-76-14, NRCI-76/9, 163); September 14, 1976 (unreported); and 
November 5,1976 (CLI-76.19, NRCI-76/11, 474). These opinions ordered the 
reconvening of a licensing board to hear certain issues remanded to the Commis· 
sion by the United States Court of Appeals for the District of Columbia Circuit 
in Aeschliman, et al v.NRC, Nos. 73-1776, 73-1867 (July 21,1976). Consumers 
Power's motion is grounded on the fact that the United States Supreme Court 
granted certiorari in the above·named case on February 22, 1977. 

On March 15, 1977, the Intervenors (other than Dow Chemical Company) 
fIled a motion with the Commission requesting that the Commission immediate· 
ly suspend construction of the Midland facility. The Intervenors' motion is based 
on an allegation that further hearings on a number of issues are required and that 
these hearings should be "unfettered and uncompromised by the continuation of 
construction." 
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Although the Commission would normally rule 011 these motions, the Com
mission is delegating its authority to act in these instances to the Atomic Safety 
and Licensing Appeal Board, pursuant to 10 CFR § 2.785. This action is being 
taken because Chairman Rowden has in the past disqualified himself from 
participating in this proceeding because of his prior service as Associate General 
Counsel of the Atomic Energy Commission during the pendency of this proceed
ing. Absent a showing of necessity not present here, the Chairman does not 
believe that he should participate on the merits of these motions. His withdrawal 
leaves the Commission without a quorum to rule on the merits of the motions. 
See 42 U.S.C. § 5841(a). The Chairman is participating for the limited purpose 
of delegating these matters to the Appeal Board because his presence is required 
to establish the necessary quorum of three. Otherwise, no action could be taken 
on the motions. . 

The Chairman of the Appeal Panel, pursuant to 10 CFR § 2.787(a), shall 
designate three members of the Board to act on these motions. 

It is so ORDERED. 

Dated at Washington, D.C. 
this 18th day of March 1977 

By the Commission 

Samuel J. Chill< 
Secretary of the Commission 
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Cite as 5 NRC 503 (1977) CL\-77-8 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 
Marcus A. Rowden, Chairman 
Victor Gilinsky 
Richard T. Kennedy 

In the Matter of 

PUBLIC SERVICE COMPANY OF 
NEW HAMPSHIRE, et at. 

(Seabrook Station, Units 1 and 2) 

'Docket Nos. 50-443 
50-444 

. March ,31, 1977 

Upon review of ALAB-366, 5 NRC 39, which suspended the effectiveness of 
the outstanding construction permits for the facility because of uncertainties 
introduced by the Environmental Protection Agency's (EPA) continuing consid
eration of the facility's cooling system, the Commission (1) rules that the case is 
appropriate for review; (2) concludes that the construction permits providing for 
once· through cooling must be suspended in light of the uncertainty concerning 
EPA's course of action and the inadequacy of the record and the licensing 
Board's findings with respect to closed-cycle cooling; (3) outlines how the Li
censing Board should conduct the additional site comparison called for; and (4) 
outlines the circumstances under which construction may resume. ",' , 

Appeal Board decision affirmed with modifications discussed in prior or
ders; matter remanded to lJcensing Board. 

RULES OF PRACTICE: APPELLATE REVIEW 

While 10 CFR 2.786 states the ordinary practice for Commission review, the 
Commission has inherent supervisory authority over the adjudicatory proceed
ings before it; it may step into a proceeding to provide guidance on important 
issues oflaw or policy. Clinch River, CLI-76-13, NRCI·76/8 67,75-76. 

RULES OF PRACTICE: APPELLATE REVIEW 

! ' 

The Commission does not generally sit to review factual determinations 
made by its subordinate panels. Public Service Company of New Hampshire 
(Seabrook, Units 1 and 2),CLI-76-17,NRCI-76/11451,467; , 
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NEPA: CONSIDERATION OF ALTERNATIVES 

While a particular type of cooling system might be excluded by NRC for 
safety reasons, the 'enVironmental preferability of an alternative cooling system is 
not enough to exclude an option which may be required for extrinsic reasons. 

NEPA: CONSIDERATION OF ALTERNATIVES 
I " 

The test to be employed in assessing whether a proposed site is to be 
rejected in favor of any of the alternative sites considered is whether an alternate 
site is obviously superior to the proposed site. . 

NEPA: CONSIDERATION OF ALTERNATIVES' 
',' 

The fact that a competent and responsible state authority has approved the 
environmental acceptability of a site or it project after extensive and thorough 
environmentally sensitive hearings is entitled to "substantial weight" in the 
NRC's NEPA analysis. Virginia Electric and Power Co. (North Anna, Units 1 and 
2), LBP·75-50, 2 NRC 879, 890 (1975), aff'd, ALAB·325, 3 NRC 404 (1976); 
pet. for rev. pending, Culpeper League for Protection v.NRC, Nos. 76·1484 and 
76·1532 (D.C. Cir.). 

NEPA: CONSIDERATION OF ALTERNATIVES 

In considering alternatives, NEPA does not require an unbalanced weighting 
of environmental over other factors such as economic considerations or the 
possible health and safety advantages of particular locations. 

NEPA: CONSIDERATION OF ALTERNATIVES 

In comparing applicant's proposed site to alternative sites, adjudicatory 
boards must consider the cost and time actually required to complete the facility 
at the proposed site, compared to the cost and time required to complete the 
facility at each alternative site, assuming that the NEPA process has been gener
ally sound up to the point of comparison. 

NEPA: RULE OF REASON 

The fact that a possible alternative is beyond the Commission's power to 
implement does not absolve the NRC of the duty to consider it, but that duty is 
subject to a "rule of reason." NRDC v. Morton, 458 F.2d 827 (D.C; Cir. 1972); 
Concerned about Trident v. Rumsfeld, _F.2d _, 9 ERC 1370, 1380 (D.C: 
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Cir. 1976). Factors to be considered in applying the "rule ofreason!' to alternate 
site analyses include the distance from the facility to, the load center, the possi· 
ble institutional and legal obstacles associated with construction at an alternate 
site, and various technical considerations. : 

NUCLEAR REGULATORY COMMISSION: ENVmONMENTAL RESPONSI-
BILITIES , , : ' 

The scope and focus of any -NEPA analysis,depend upon the nature of the 
particular proposal being considered and the factual predicate existing at the 
time the analysis must be performed by the agency. NEPA is more demanding in 
a case involving direct Federal action than in a case involving Federal approval of 
private action; in the Federal approval cases, NEPA seeks only to assure environ
mental consideration ,during the formulation of a position on the proposal sub· 
mitted by priv~te parties. Kleppe'v. Sierra' Club,--,:"U.s.~, 49 L. Ed. 2d 
576, 595·96 n. 1 (1976)(Marshall, J., concurring and dissenting). 
, "", ' " • I 

FwPcA:'EPA"AUTHORITx , 
" I " 

" ' 

\, • " , J " 

, Pursuant to Section 511 (c)(2) of the Federal Water Polution Control Act 
AmendmeritS of 19'72,' 33 U.S.'C. 1371(c)(2), the Commission must acce'pt"the 
EnVironmental 'Protection Agency's determination o~effluent'limitations for 
each facility. The Commission must either license or not license an EPA· 
approved cooling sYst~m but 7annot require it to be ~odified., ' , ' " , 

EPA AUTHORITY: INTERPRETATION' 
I'.' 

j • t 

! I ',' • , : ,~!., ,. I J 

The opinion of the, General Counsel of the Environmental Protection Agen· 
cyis fmal for, purposes o'f EPA adjudicatory hearings. 40 CFR 125.36(m): thUs, 
the Commission may properly defer to a construction of EPA's authority by the 
General Counsel of th'at agency. ), ' " ,"" " .,,: 

t. •• 'J 

) ,'i' 

FWPCA: SECTION 401 CERTIFICATION 
.)J' l' ',1, 'I" 

" " " ',' ",.r', , 
, The NRC 'canriot issue a construction permit" without' havin'g in hand a 

certificate' from the state, under' Section 401 of the' Federal Water Polluti~n 
Control Act (33 U.S.C. § 1341). But the Coinmissiori'm~y hot review the "ade
quacy" ofsu~ a.c~r~ificate (33 U.S:C. 1,~71,(c)(2XA» .. -,' 'I' "", 1", ,,' 

Appearances' 
I • ';1' 

, Thomas G. Dignan, Jr., and John A .. Ritsher, for the Appli- ':, ", 
cant, Public Service Company of New Hampshire '" . ,:': ' 
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'Anthony Z. Roisman, for' theIntervenor, New England Co· ,-
alition on Nuclear Pollution I , 

Robert A. Backus, for the Intervenors, Seac~ast Anti·Pollu· 
tion League and Audubon Society of New Hampshire 

, , " ':! ' ,.' , ~ ~" :, ~ '. -,~. , 

Ellyn R. Weiss, for the Commonwealth of Massachusetts 

Martin G; 'Maisch and Richard C. Browne~ for the'Regula- ".' 
tory Staff ' ,- ' , 

" : , J' 

MEMORANDUM AND ORDER , 
, ' 

- ' I. FACI'UAL AND PROCEDURAL BACKGROUND 

The Public' SerVice C~mpany 'of New Hampshire propose~' to build a 
two-unit nuclear electric generating station near the seacoast of New Hampshire 
in the Town of Seabrook. An application for construction permits was tendered 
to the former Atomic Energy Commission March of 1973. Following a prelimi. 
nary reView for completeness by the Commission staff, the initial application was 
rejected in May' 1973 for lack 'of sufficient infonriatiori. Additional information 
was thereafter submitted and the application was found acceptable for docketing 
in July 1973. In accordance with Section 189(a) of the Atomic Energy 'Act, the 
Commission issued a "Notice of Hearing on Application for Construction Per
mits," which was published in the Federal Register in August 1973.38 Fed. Reg. 
21519. (' " , , ' , , 

The Act provides that in connection with an application for a reactor con· 
shu'ction permit, we shall 'grant a hearing "upon the request of any person whose 
interest may be affected" and that any su'ch person shall be admitted as a party 
to the proceeding. 'Requests for hearin'g' and petitions for leave to intervene were 
received from several individuals, organizations and gover~mental bodies. Admit· 
ted as parties were two private individuals, the State and Attorney General of 
New Hampshire, the Audubon Society of New Hampshire; the, Society for Pro· 
tection of New Hampshire Forests, the New England Coalition on Nuclear Poilu· 
tion and the Seacoast Anti·Pollution League. In additiori, the'Commonwealth of 
Massachusetts was granted'leave to participate as an interested state pursuant to 
10 CFR 2.715(c). PreheaCi~g conferences ';ere held in,October 1973, March, 
May and December 1974, and April 1975. The Board admitted into controversy 
a broad range of issues, including eight categories of issues arising under the 
Atomic Energy Act and sixteen under the National Environmental Policy Act. 
Illustrating the range and complexity of this proceeding, the 'following categories 
of environmental issues were admitted into controversy: ' 
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• Consideration of alternative sites 
• Need for power 
• Alternative energy sources 
• Aquatic effects of the condenser cooling system 
• Location of transmission lines 
• Reliability of operation 
• Impact on tourism 
• Consideration of effects of turbidity and water runoff during construc

tion 
• Consideration of effects on wildfowl 

• Effects of decommissioning 

• Consideration of aesthetic effects 

• Archaeology of the site 

• Effect on access to public lands 

• Effect on fishing industry 

• Effect on clam flats 

• Cost-benefit analysis 

Evidentiary hearings were held at various places in New Hampshire between 
May and November 1975. The record was reopened for additional hearings on 
certain seismic issues in February 1976. The Board conducted evidentiary hear
ings for a total of 61 days, compiling a massive record of direct testimony, 
cross·examination and exhibits. 

The Atomic Safety and Licensing Board rendered its initial decision autho
rizing issuance of construction permits in June 1976. The permits were issued in 
July, and construction activities at the site commenced shortly thereafter (10 
CFR2.764). 

The parties filed numerous exceptions to the initial decision with the Atom
ic Safety and Ucensing Appeal Board, supported by extensive briefs. The Appeal 
Board twice denied applications for a stay of construction pending resolution of 
the appeals. ALAB-338, NRCI-76/7 10; ALAB-356, NRCI-76/11 525. The 
movants for a stay sought review of the stay denials in the United States Court 
of Appeals for the First Circuit. That court has declined to review the stay 
denials pending further agency consideration of aspects of this case we will 
describe in greater detail hereafter, notably the doubt presently surrounding the 
kind of cooling system that will be required for the Seabrook facility. Audubon 
Society of New Hampshire v. NRC. No. 76-1347 (1st Cir. December 17,1976) 
(slip op. at 12). 

Although most of the issues raised by the numerous appeals from the U
censing Board's initial decision have not yet been decided by the Appeal Board
additional oral argument was heard on one issue earlier this month-we have 
before us for review an Appeal Board decision suspending the effectiveness of 
the outstanding construction permits for the Seabrook facility. ALAB-366, 5 
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NRC 39 (January 21, 1977).1 This is the second such decision we have reviewed 
in the space of a few months. Our earlier review concerned the Appeal Board 
order in ALAB·349, NRCI-76/9 235 (1976) which suspended the permits for 
reasons which a majority of the Appeal Board found to flow from problems 
concerning environmental assessment of the effects of the uranium fuel cycle in 
the reactor licensing context. We set aside the Board decision primarily on the 
basis of subsequent events. See Public Service Company of New Hampshire 
(Seabrook Station, Units 1 and 2), CU-76-l7, NRCI-76/11 451. 

The present review also concerns a divided Appeal Board decision. Here, a 
majority of the Board voted to suspend the outstanding construction permits 
because of uncertainties introduced by the Environmental Protection Agency's 
(EPA) contiriuing consideration of the type of cooling system appropriate for 
the Seabrook facility. This decision follows oral argument before the Appeal 
Board on the merits of the initial decision, but, as noted above, does not resolve 
all pending issues. A number of other contentions respecting the Seabrook facil
ity, including seismic and emergency evacuation plan concerns, remain before 
the Appeal Board for decision. 

We see no need to catalog the complex background and procedural history 
of the matter presently before us; the relevant facts are set forth at some length 
in the decision under review. Aspects of the factual background require at least 
brief summary, however, to place the issues before us in persp'ective. 

Modem nuclear power plants require large quantities of cooling water. For 
example, the two Seabrook units would cycle approximately 1.2 billion gallons 
of water per day through their heat dissipation systems. As proposed by the 
applicants, Seabrook' would have a "once-through" cooling system. The system 
would employ sea water that 'WOUld be drawn from the ocean, channeled 
through the facility to absorb waste heat, and discharged about 39 Fahrenheit 
degrees warmer than its intake temperature through a system of ' tunnels back 
into the ocean at a point some distance from shore. The aischarge of such heated 
water into rivers', lakes, or the ocean-commonly called "thermal pollUtion "-can 
cause significant environmental harm in some situations. Alternative cooling 
systems exist which depend on evaporation for cooling; these "closed-cycle" 
systems take in much less water and return water to its source with little net 
heat addition. They have, however, other possibly significant environmental im
pacts. , 

Under the present Federal statutory regime, this Commission, the EPA, and 
state agencies share regulatory authority over the discharge of waste heat from 
nuclear power plants. This elaborate (and sometimes, as here, difficult) regula
tory scheme was described at length by the Appeal Board in ALAB-366, 5 NRC 
at 48-53, and we adopt their description as our own. Suffice it to say here that 

I [This footnote, which referred to citations of the slip opinion of ALAB-366, is being 
omitted since citations herein are to the published version of ALAB-366.] 
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EPA has the leading role in determining the type of cooling system to be used at 
a nuclear plant, through its controls over thermal discharges. And it was the 
uncertainty surrounding the nature of the Fooling system that EPA would re
quire that led a majority of the Appeal Board to conclude that the outstanding 
construction perniits for Seabrook should be suspended: ' 

Until November of last year, when the responsible EPA official reversed 
himself on the cooling system question, this complex case has proceeded on the 
assumption that Seabrook would operate with once-through cooling. Recog
nizing that a once-through cooling system would require an exemption from the 
EPA regulation mandating closed-cycle (no thermal discharge) systems, the ap
plicant sought the necessary EPA exemptions in August 1974. In June and 
November 1975, tne Regional Administrator of EPA made initial determinations 
in which he approved the use of once-through cooling for Seabrook. The staffs 
environmental statement and the testimony at the hearing focused primarily on 
on'ce-through cooling; And it was with the assumption that 'once-through cooling 
would be finally approved by EPA that the licensing Board reached its conclu
sion that NEPA 'cost-benefit analysis favored the proposed Seabrook facility. 

The initial EPA determination was challenged in that agency by several 
parties who are also intervenors here, and they received an adjudicatory hearing 
before the EPA Regional Administrator. On November 9, 1976, several months 
after our licensing Board's initial decision and commencement of construction, 
the EPA Regional Administrator rendered a second decision vacating his earlier 
determinations. He held, in substance, that the applicant had not borne its 
burden of proof in demonstrating that once-through cooling, as proposed, would 
be environmentally acceptable at Seabrook. The Administrator of EPA has un
dertaken to review that decision. However, the Administrator's decision may not 
be forthcoming for some time, and any decision which is taken may simply 
precipitate more hearings. As a result, there is now considerable doubt concern
ing what position EPA will 'ultimately take as to the cooling system required for 
the Seabrook facility, at least should the applicant adhere to its preference for 
once-through cooling. 

EPA was not the only other agency from which the applicant was required 
to secure permission.2 One year before it flled an application with the Commis
sion, the applicant sought approval of the Seabrook site from the Site Evaluation 
Committee of the New Hampshire Public Utilities Commission. After a two-year 
proceeding, including 32 days of hearings with cross-examination resulting in 
5800 pages of testimony involving approximately 120 witnesses and 200 exhib-
its, the Seabrook site was approved. ' 

Furthermore, before we may issue a construction permit we must receive a 

'In the Applicant's Environmental Report (ER), it listed 43 separate licenses, permits 
and approvals which applicant believed were necessary in connection with Seabrook. 2 ER 
12.2. 
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certificate from state authorities certifying that proposed operations at the pro
posed site will meet applicable Federal water quality standards, and any addi
tional standards which state law may impose. In this case, this certificate, issued 
pursuant to Section 401 of the Federal Water Pollution Control Act (FWPCA), 
was the result of a proceeding before the New Hampshire Water Supply and 
Pollution Control Commission. That Commission decided in May and October 
1975, that the proposed facility complied with the relevant provisions of the 
FWPCA No site other than Seabrook was apparently presented to or qualified 
by that Commission. The 401 certificate was issued: 

[i] n light of, and conditioned upon, the provisions of EPA "Determina
tions," relative to Sections 3l6(a) and 316(b), FWPCA, as regards the con
denser cooling system, issued on March 18, 1975, and modified by letter 
dated May 16,1975.3 

Neither the New Hampshire Commission nor the state has acted to rescind the 
certificate which, at this writing, remains in force. 

Strongly related to the cooling system question, and an integral part of the 
NEPA analysis in this case, is the analysis of possible sites for the proposed 
plant. The plant is to be designed, constructed and operated by the lead appli
cant, Public Service Company of New Hampshire, pursuant to an Agreement for 
Joint Ownership, Construction and Operations of New Hampshire Nuclear Units, 
on behalf of a group of utility joint owners. Eleven separate utilities-all mem
bers of the New England Power Pool-are parties to the agreement. However, 
Public Service Co. of New Hampshire, as a 50% owner of the facility, has by far 
the largest ownership share. Three other utilities would have ownership shares of 
20%, 12% and 9%, respectively. The remaining seven utilities would have very 
small ownership interests, ranging from 2.5% to less than 1 %. In light of this 
distribution of ownership interests, the Public Service Company's environmental 
report and the staff's environmental statement confined consideration of alferna-
tive sites to sites located in or near the lead applicant's service area. . . 

Within that area, 19 possible sites in New Hampshire and on the southern
most seacoast of Maine were reviewed, with four alternatives receiving particular
ly close attention. The stafrs environmental statement discusses alternate sites in 
some detail and includes the following summary of areas considered: 

Nineteen potential locations for siting a nuclear power station have been 
considered. None of the five potential seacoast locations in Maine were ad
judged suitable. Three estuarine locations in New Hampshire were evaluated 
and rejected. Offshore locations, either floating nuclear stations or a station 
sited on one of the Isles of Shoals, were likewise considered and found to be 

3 The somewhat complicated history of this 401 certificate is discussed in ALAB-366, 5 
NRC at 55-56. 
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unsuitable. Four seacoast locations in New Hampshire were considered; of 
these, Seabrook was considered to be the best choice. Six inland sites in 
New Hampshire were evaluated of which two were found to be potentially 
suitable and were then compared with the Seabrook site (Table 9.2). Final 
Environmental Statement 9·10; see id. at 94 to 9·10. 

It is in the nature of these applications that the site chosen by the applicant 
receives the most intensive analysis-it is this site which must be certificated by 
State and EPA authorities and evaluated as safe and environmentally suitable by 
our own staff. Here, that effort required detailed environmental information 
about the Seabrook site comprising several hundred pages of the applicant's 
environmental report.4 Four other sites were examined with 'some care, as reo 
flected in the environmental report and the licensing Board's initial decision.s 

This focussed analysis is, however, the result of a process which injects our 
staff and the public at stages well before actual hearing. As explained in greater I 

detail within, the Commission's staff may be consulted even before an applica· 
tion is filed, at a time when significantly less of a commitment attaches to any 
particular site. Public awareness of a proposed site and possible alternatives to it 
begins no later than the simultaneous docketing of an application and the appli· 
cant's environmental report, and the public's opportunity to participate in the 
process of evaluation and choice begins at the same moment. The staffs draft 

,environmental statement (DES) provides a further opportunity for public com· 
ment; and the licensing hearing following publication of the Final Environmental 
Statement (FES) is a fmal check. 

The sufficiency of the alternate site analysis and the adequacy of the Sea· 
brook site-both individually and comparatively-for closed·cycle cooling are 
now central to the review proceeding before us. Before proceeding to the merits 
of these and -related issues, a brief recapitulation of the licensing and Appeal 
Board determinations on these points is warranted. 

The licensing Board was urged both by our staff and by the applicant to 
fmd Seabrook suitable for closed-cycle as well as open-cycle cooling. By a di· 
vided vote it found the' site suitable for once-through cooling-member Salo 
concluding in dissent that Seabrook was unacceptable with once·through cool· 
ing. The Board unanimously concluded that the site was unacceptable for closed· 

4See Environmental Report, Seabrook Station, Vols. I·III. 
'These were the sites located at Litchfield, Rollins Farm, Gerrish Island and Moore 

Pond. The advantages and disadvantages of each of these sites relative to Seabrook are 
summarized at some length, including consideration' of transmission lines, cooling water 
requirements, impact on biota, population distribution, .Ioss of productive farmland, 
aesthetics, and several other factors. See Public Service Company of New Hampshire (Sea· 
brook Station, Units 1 and 2), LBP·76·26, 3 NRC 857,907·11 (June 29, 1976). 
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cycle cooling, albeit with little in the way of supportive findings or reasoning.6 

Apparently for this reason, it made comparisons with alternative sites only on 
the assumption that open·cycle cooling would be employed at the Seabrook 
facility. 

So far as comparative sites are concerned, the Board concluded, without 
specific reference to sites distant from the applicant's service area, that "there 
had been adequate consideration of alternative sites." Public Service Company 
of New Hampshire (Seabrook Station, Units 1 and 2), LBP-76-26, 3 NRC 857, 
911 (June 29, 1976). 

Each of these rulings was taken up on review. The Appeal Board was unani· 
mous in rejecting the licensing Board's finding that the Seabrook site was un· 
acceptable with closed·cycle cooling, as unsupported by the record and based 
upon an improper legal analysis. The Board also unanimously concluded that the 
record did not contain adequate consideration of the environmental acceptabili· 
ty of Seabrook as a closed-cycle site both with regard to Seabrook itself and 
compared with other sites. The Board unanimously held that further hearings 
were necessary to remedy that deficiency. On the question of which alternative 
sites were to be compared with Seabrook, the Appeal Board majority found that 
any possible need to consider sites distant from the applicant's service area had 
been pretermitted by the 'intervenor's failure to raise these contentions in a 
timely fashion. The dissenter, going beyond this procedural ruling, found. a basis 
in the record, for concluding that considerations of load distribution made inter· 
venors' choice of sites in the southern New England region unreasonable. 

Perhaps the principal disagreement between the Appeal Board majority and 
the dissenting member concerned the impact of the present uncertainty concern· 
ing what kind of cooling system EPA will ultimately approve for Seabrook. The 
majority concluded that an adequate NEPA cost·benefit analysis could not be 
performed until the uncertainty had been fmally resolved and that, in the cir· 
cumstances, the permits must be suspended. This was so because, as they read 
FWPCA, the EPA Administrator might ultimately allow once·through cooling, 

'but on the basis of different technical parameters and consequent higher cost. The 
resulting cost-differences might be enough to tilt the NEPA'cost·benefit analysis 
away from Seabrook and toward some alternate site or to make the costs of 
Seabrook outweigh its benefits. While agreeing that the record did not contain an 

6 See 3 NRC at 897, 929, 939. The majority referred, without elaboration, to "cost, the 
major aesthetic impact, and other environmental impacts, and the fact that· the Seabrook 
site was chosen originally because of the availability of the ocean for cooling water" in 
concluding that "use of natural-draft cooling towers [at Seabrook] is unacceptable." The 
Board went on to state, without explanation, that "c1osed-cycle cooling of any type should 
not be employed for the Seabrook Station." ld. at 929. Dr. Salo in dissent stated merely 
that he agreed with the majority that "cooling towers are not compatible with the Seabrook 
site." ld. at 939. 
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adequate analysis of closed-cycle cooling, the dissenter concluded that EPA 
would have to approve a closed-cycle system, if one were proposed by the 
'applicant_ 7 On the basis of that legal analysis, he reasoned that a licensing board 
could perform a "worst-case" analysis, under which the higher cost of a closed-
cycle system would be used_ Should that analysis favor continued construction 
of Seabrook, even under the majority's reasoning, construction could be re
sumed prior to a definitive EPA ruling on the cooling system question_ 

On January 24, 1977, we issued an order taking review of ALAB-366, and 
calling for briefs from the parties. The effect of the Appeal Board's decision was 
stayed briefly, until the oral argument and until we had an opportunity to 

. review any further stay applications.8 In addition, we transmitted a copy of 
ALAB-366 to the General Counsel of EPA, asking particularly for comment on 
the question whether that agency would be authorized to require an applicant to 
use once-through cooling, rejecting its closed-cycle proposals.9 Briefs and reply 
briefs were received from the parties, and oral argument was heard February 7, 
1977. That same day, we issued an order denying the applicant's request for a 
further stay of the Appeal Hoard decision and allowing the Appeal Board's 
suspension order to go into effect, with minor modifications.lo At the same 

1 See notes 9 and 49 infra. 
B In that same order, we asked the Appeal Board to identify the remaining issues on the 

merits of the appeals before it which it had suggested in ALAB-366 might be "troublesome" 
and to provide us with a statement of their seriousness and the competing considerations 
involved. The Appeal Board responded on January 27, 1977, stating that "at this juncture 
we are still Unable to forecast the probable result on the still unresolved questions." It noted 
that some of the unresolved issues may have no bearing on siting-whether a nuclear plant 
should be built at Seabrook as distinguished from another location. The Board listed five 
specific issues which it then viewed as "troublesome" in the sense of "difficult" or "close." 
The Board concluded with a caveat that it was "intimating no opinion at this time as to 
what ultimate conclusions will be reached on any of .•• " the listed issues. Public Service 
Company of New Hampshire (Seabrook Station, Units 1 and 2), ALAB-368, 5 NRC 124. 

'The General Counsel of the EPA responded on February 2, 1977. A copy of his letter is 
included as an appendix to this opinion. The General Counsel was of the view that EPA did 
not have the authority to reject an applicant's proposal for closed-cycle cooling. The letter 

. stated, among other things: 
_ •• In short, EPA does not have the authority under the Federal Water Pollution Control 
Act to prohibit per se a closed-cycle cooling system at an existing source such as 
Seabrook. EPA only has authority to establish maximum effluent limitations guidelines 
for pollutants such as heat. A discharger may apply any technology which allows it to 
comply with the applicable effluent limitation guidelines. Such technology may result in 
an even greater degree of control on the discharge than required by the effluent limita
tion. Thus EPA cannot preclude a discharger from doing more than the permit condition 
requires to limit its discharge. 
1 0The Board's order allows the applicant to continue to conduct activities at the site to 

the extent necessary to ensure the protection of (l) the environmental integrity of the site 
and (2) buildings, materials or personnel at the site. By our orders of February 7 and 17, we 

(continued on next page) 
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time, we invited the parties to respond to questions which had troubled us in the 
course of oral argument, and which we address at length in the pages within. 11 

The pages that follow show our reasoning in reaching the following conclu
sions: 

First, the case is appropriately before us for review. It fits the relevant 
portions of our rules and, in any event, has a significance fully warranting 
Commission attention. 

Second, we affirm the Appeal Board's basic conclusions in this case: 
that the construction permit for Seabrook with once-through cooling must 
be suspended in light of the present uncertainty concerning EPA's future 
course and the absence of a rtnding that the Seabrook site is acceptable for 
closed-cycle cooling; that the licenSing Board's analysis and the record 
before it does not establish that the Seabrook site is either acceptable or 
unacceptable for closed-cycle cooling; and that any analysis of closed-cycle 
cooling at Seabrook must include comparison with other sites. 

Third, we outline how the licensing Board should conduct the addi-
. tional site comparison called for. In particular, we instruct that an applica

tion should not be denied on the basis of a comparison between the 
applicant's proposed site and an alternative site unless the alternative site 
appears to be obviously superior to the proposed site. We also hold that it is 
permissible for the cost-benefit comparison between an applicant's proposed 
site and any alternative site to reflect the actual cost and time necessary to 
complete ~ facility at each ofthe locations in question. We provide that the 
licensing, Board must decide whether to consider as additional alternative 

(continued from previous page) 

construed this order to permit new materials to be brough t on site if a substantial economic 
penalty could be shown for failure to do so, and also allowed the applicant to continue 
excavation for Unit 1 pending the decision. Upon further consideration and for the reasons 
set forth in our order of February 17, the, applicant will be allowed to complete that 
excavation. 

I I Those questions were: 
1. What is the legal standard of comparison with reference to which alternative sites 

should be judged? Must the Board select the "best" site, or is it enough that there is 
no other site that is clearly superior to the Seabrook site, all relevant factors being 
taken into consideration? 

2. In any comparison of Seabrook with other sites, what are the appropriate costs and 
time periods to be considered for the Seabrook site? 
a) The cost and time required to complete Seabrook from its present state? 
b) The cost and time which might reasonably have been anticipated at the time of 

the Seabrook CP [construction permit) issuance, as against other sites which had 
not progressed to the point of decision? 

c) The cost and time which might reasonably have been anticipated for the Seabrook 
site once the utility had selected it as its preferred site? 

d) Some other alternative? 
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sites, sites in New England where other. nuclear plants either exist or were 
planned, and give guidance as to the bases for that Board decision and the 
scope of such added alternative site consideration as the Board may under
take. This section of-the opinion concludes with a brief discussion of. the 
significance of the recent case of Kleppe v. Sie"a Club, __ U.S. _, 49 
L.Ed.2d 576 (1976), which we find supports each of these conclusions. 

Finally, we outline the. circumstances in which construction at 
Seabrook may resume. We provide that if there has not been fmal determi
nationbyEPAofwhat cooling system may be used at Seabrook, and if the 
licensing Board finds that Seabrook is an acceptable site for a facility with 
a closed-cycle cooling system both by itself and in comparison with alter- • 
nate sites, then construction may resume on all portions of the facility 
except for the cooling system. If, alternatively, EPA were to decide that 
once·through cooling as planned at Seabrook is acceptable, the barriers. to ~ 

construction reflected in this opinion would largely disappear. In either: 
event, any resumption of construction will possibly be affected by the, 
resolution of other issues concerning the facility, issues still pending before' 
our Appeal Board. 

Overall, the sense with which we leave this case is that the parties and the law'~s 
it has been developing have placed too much emphasis on the procedure by 
which the licenSing Board reaches its conclusions after hearing, and too little on 
the process of environmental analysis by which proposals for licenSing action are 
developed. By this opinion and through other means, the Commission seeks to 
stress the need for early efficient and environmentally sensitive resolution 'of 
site-related issues. We seek to do this by minimizing unnecessary and wasteful 
procedural burdens and by other means including as appropriate reliance on the 
judgment of other governmentat bodies also c3Jled upon to make site acceptabil-
ity determinations. . 

n. APPROPRIATENESS OF COMMISSION REVIEW 

Initially we face a suggestion by counsel for the New England Coalition on 
Nuclear Pollution (NECNP) and the Seacoast Anti-Pollution League (SAPL) that 
it would be inappropriate for us to review the Appeal Board's order, or to speak 
to the two questions which we identified in our Order of FebruarY 7. Counsel 
views ALAB-366 as limited to its facts and presenting no issues of general 
importance warranting Commission review. As to the two identified questions, 
which obviously do have such significance, he urges us "to refrain from reaching 
any decision on or stating any tentative thoughts on the two issues identified in 
its Order at least until the ASL~ has had an opportunity, with the benefit of the 
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parties, to more 'properly frame the issues consistent with the facts' of this case." 
We reject''these suggestions. We think it is entirely appropriate that this impor
tant· case be revfewed· now at the CommiSsion level and that we provide as much 

, guidance as we ciID for the further proceedmgs that are required.' :' 
Counsel's first argUment proceeds from a judicial analogy which has only 

partial application in our licensing proceedings. While we may deal With'matters 
before us in adjudicatory hearings only on the basis' of the record wHich has been 
compiled, the Nuclear Regulatoiy Commission is not a courtconstrairied to the 
"passive virtues" of judicial action, which can afford in every instance to wait 

,for the better~framed issue or fully developed' argumentation. We have a: regula
tory reSponsibility which inCludes the avoidance 'of unnecessary delay or ex
cessive inquiry in our licensing proceedirigs. Nor can we regard the proceedings 
of our appellate and hearln{(tribunals with the detachment the 'Supreme Court 
rtlaybring-t~ trial and intermediate appellate aCtion;'the analogy is imperfect. 
l.lltimately the m:embers of the Commission are responsible for the actions and 
policy of this agency; and 'for that reasoriwe have inherent authority to review 

'and act upon any adjudicatory matter before a Commissiontribunal~ubject 
only to the constraints of action on the record and reasoned explanation of the 
conclusions-constraints imposed on all agencies by the Congress. ' 

· To be sure, as counsel notes, our normal practice for review is:stated in 10 
, CFR 2.786(aV 2 Our electl()n to review this decision is fully warranted by that 
rUle.' As ~ready r~marked,' this has been a sharPly conte~ted case,~rie in which 
· bo* hearing panel and appeal board have been divided in their a:ppr~~ch. The 
App~al Board directed a new hearing, but, divIded oVer both' the COilfS~, and the 
outcome of that hearing and, as, we will develop, failed to giv() , the guidance 
necessary to keep th~theat1ng with~ appropriate bounds .. - ',' ' 

More importantly, however,our authority to intervene and provide guid
ilrlCe in a pendiilg proceedi'rig is n~t limited by the terms oflO,CFR2~7~6(a). As 
we stated in the recent Clinch River proceeding, whiletha,t rule "''state,s' the 
ordinary practice for review, it does not-and could not-interfeni with our 
inherent supervisory authority over the conduct of adjudicatory proceedings 
before this Commission.", We n~ted further ,that,;'in the, ,interest of orderly 
resolution of disputes, there is every reason why the Commission should be 
empowered to step into a, proceeding and provide guidance. on important issues 

f 2 That regUlation provides in part:. . . 
. . . the Commission ••• may on its own motion direct that the record of the proceediJ1g , 
be certified to it for review on the ground that' the decision or action of the Atomic· 
Safety and Licensing Appeal Board (1) is, with respect to, aD. important matter, in ' 
conflict with, statute, .regulation, case precedent, or established Commission pc;>licy. and, . 

· (2)(i) could significantly and adversely affect the public health and. safety ior . the, ' 
common 'defense and security, or (ii) involves an important question of public"pollcy. ' 

.' The effect offue Atomic Safety and Licensing Appeal Board's deciSion oractlon is then 
'stayed until the Commission's review of the proceeding has been completed. ' 
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of law or policy." United States Energy Research and Development Administra
tion (Clinch River Breeder Reactor Plant), (hereinafter Clinch River), CLI-76-13, 
NRCI-76/8 67,75-76 (August 27, 1976). 

In this light, we are not disposed to accept counsel's suggestion that we 
leave ,the question of what standards are to govern the NEPA analysis directed 
on remand to resolution in the first instance by the hearing board. The questions 
we asked counsel to address are of obvious significance, and ofthe character to 
which appellate bodies regularly speak when they concluM,their guidance may 
be useful in avoiding further error or misunderstanding. See, e.g., Aeschliman v. 
NRC, 547 F.2d 622' (D.C. Cir. 1976), cert. granted, 45 U.S.L.W. 3570 (Febru
ary22, 1977). The questions are not fact-dependent, and' resolution of them 
now ,could materially shorten these proceedings and guide the conduct of other 
pending proceedings. It would be wasteful and possibly counterproductive to 
send the matter back to the licensing Board without any guidance, on these 
questions. The Board will have full authority to develop an appropriate factual 
record in the light of the guidance we are providing. 

This case has been widely depicted as a serious failure of governmental 
. process to resolve central issues in a timely and coordinated way-a paradigm of 
fragmented and, uncoordinated government decisionmaking on energy matters 
and of a system strangling itself and the economy in red tape . .1,3. This is a matter 
of obvious and appropriate concern at the Commission level. In reViewing .this 
case and providing such guidance as we can from the present perspective, we 
seek to promote a more coordinated and rational approach to the regulatory 
process, within the constraints imposed upon us by present Federal legislation. 

1 3 In ALAB-366 at 51-54, the Appeal BOflrd described how the responsibilities of the 
Commission' and EPA are supposed to mesh m passing upon an applicant's proposal. 
'Normally, pursuant to the Second Memorandum o(Understandingbetween EPA and the 
NRC, 40 Fed. Reg. 60115 (December 31, 1975), EPA will ,have completed its determina
tions relating to cooling systems in advance of issuance of the FES and so well in advance:of 
Licensing Board action. The Second Memorandum is to be applied "to the maximum extent 
practical" to pending pro'ceedings such as Seabrook. 40 Fed. Reg. at 60120. See ALAB-366 
at Sin. 21. Even the Second Memorandum will not eliminate probleins in situations similar 
to Seabrook in which applicants seek an exemption' fiom EPA regulations pursuant to 
Section 316 of the FWPCA. At' oral argument the Staff informed us that several applicants 
for construction permits were currently seeking such exemptions'from EPA. 

Although the Second Memorandum was intended to speed 'EPA decisionmaking rather 
th:lli to delay that,of the NRC, it is possible that the Com~ission may in so~e cases be 
delayed if it waits until EPA and the state have made' their determinations as to the 
acceptability of proposed cooling systems. However, since, as we inilicate below, the 
existence of those approvals has weight for NEPA purposes, by ensuring that those ap
provals are given before deciding on licenses, the vulnerabilities of applications on NEPA 
grounds will be lessened. Even so, NEPA, analyses will continue to be required for all 
applications ,and in particular cases the results of such analyses may require denial or 
modification of applications. ' 
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III. ADEQUACY OF THE RECORD ON CLOSED-CYCLE 
COOLING AT SEABROOK 

On the merits, the major question before us concerns the adequacy of the 
record with respect to the use of closed-cycle cooling at'the Seabrook facility. 
This possibility was analyzed in the environmental documents submitted by the 
applicant and by the staff"although not with the thoroughness attending the 
preferred open-cycle design. If it could be concluded on this record either that 
the site was unacceptable, with closed-cycle cooling, or that it was qualified as a 
closed-cycle site,the need for further proceedings would be sharply reduced. 

On this issue the licensing Board concluded 'that Seabrook would be unac
ceptable with closed-cycle cooling; it conditioned the' construction permits on 
the use of once~through cooling~ The Appeal Board was unanimous that the 

'record was insufficient to support that conclusion, noting that necessary factual 
,fmdings had not been -made.:ALAB-366 at 63. The Appeal Board was also 
unanimous that the opposite finding, that the use of closed-cyc1ecoollng was 
acceptable, also could not be,made on the basis of the present'record; although 
it divided over the degree of effort that would be required to: produce a record 
on which either fmding could be based. Compare id. with id. at 81-82. The 
disagreement principally concerns the suitability of the Seabrook site fofclosed
cycle cooling, which the dissenter regards as essentially established. Comparison 
'of a closed-cycle cooling Seabrook facility with 'alternative sites," 'all 'agree, re-
mains to be done. "', 

We have not closely reviewed the Appeal Board's determirnition in this 
respect. "As a general matter, this Commission does not sit to review factual 
determinations made by its subordinate panels." Public Service Company .of ' 
New Hampshire (Seabrook Station, Ullits) and 2), CLI~76-17, ;upra NRCI
'76/1 J at 467. Hearings 'a~e required, and fmdings must be made, both as to the 
acceptability of c1osed-cycle cooling at the Seabrook site, per se,14 and as.to the 
characteristics of that site vis-a-vis others if such cooling is employed. The out
come of the' hearings will depend, on the' entire record,' and We believe' the 

'licensing' Board on remand must be free to secure 'whatever information it 
, deems required to resolve the issues before it., ' -

, In this context, and intending no limitation on its proceedings,we note our 
own impression after limited review that, as the dissenting Appeal' Board mem
bernoted, the record already contains much helpful analysis. A substantial'body 
of material appears to show that the mOst appropriate c1osed-cycle cooling 

" ' . . ", 

1 4 The Licensing Board's' error inay have arisen from the belief that if once-through 
cooling was preferable at Seabrook, no alternative cooling system was acceptable. While 
closed.cycle cooling might be excluded, for example, for reasons of safety, the environ
mental preferability of an alternative is not enough to exclude ali option which may be 
required for extrinsic reasons-here, EPA decisions. ' 
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system for Seabrook would be wet natural-draft cooling towers.1 5 The FES also 
contains analysis supporting a conclusion that wet natural-draft towers would be 
environmentally acceptable for Seabrook, subject to appropriate development 
and analysis of location and design particulars in the normal course of licens
ing.' 6 In reaching its conclusion that wet natural-draft towers would be an 
acceptable alternative to once-through cooling, the staff took into account in
creased costs for the towers over once-through, loss of overall plant efficiency, 
and increased air and land impacts, as well as the fact that the reduced volume 
and temperature of the water returned to the ocean would decrease the aquatic 
impact as compared with a once-through system17 (FES 11.9.2.3 and Table 
11.6). 

15 Alternative closed-<:ycle cooling systems were rejected, upon analysis, for various 
reasons: 

(a) Applicant and staff rejected wet mechanical-draft towers because salt deposition 
(with seawater cooling) and fogging and icing could be major problems. Noise would 
be at levels viewed as unacceptable by HUD over an approximately 2.8 square-mile 
area (in which 473 people lived in 1970) (FES 9.2.1.2, 11.9.2.1 and Table 11.6). 
These drawbacks were judged to be controlling, in spite of advantages offered by the 
mechanical-draft towers, viz .• that, being lower than natural-draft (60 ft. v. 500 ft.), 
they would be less visible and less likely to have birds collide with them; and that 
they would cost about $14 million less than natural-draft, though about $46 million 
more than the once-through design proposed (FES 9.2, 11.9 and Table 11.6; ASLB 
Transcript at 5795-5796, 6199-6203). 

(b) Dry cooling towers were eliminated by the staff as "not a practical alternative" for 
Seabrook, because the loss of power-generation efficiency that they would entail 
would lead to about 15 percent higher electric energy cost (at the bus bar) than with 
wet towers and would require development of new turbine design (FES 9.2.1.3). . 

(c) Cooling ponds were rejected for their large impacts on land use and the salt marshes 
(FES 9.2.1.4). 

(d) Spray ponds and canals were rejected on the grounds that their probable environ
mental effects, of fogging, icing and salt drift, would outweigh a small economic 
advantage (FES 9.2.1.5). 

I'The following two paragraphs, quoted from the Final Environmental Statement are 
particularly relevant here: 

(a) The impacts •.• h.e deemed sufficiently minor that it is concluded that natural-draft 
cooling towers would be an acceptable alternative, environmentally, to the once
through cooling system (FES 11.9.2.2). 

(b) It is concluded that the benefit/cost ratio considering only the environmental impacts 
of the natural-draft tower is not appreciably altered compared to the preferred once
through cooling system. Although the benefit/cost ratio of the natural-draft tower 
considering economics is reduced compared to that of the preferred once-through 
cooling system (Table 11.6), the benefit/cost ratio remains sufficiently attractive to 
warrant construction (FES 11.9.2.3). 

I?Specific impacts considered include water use (ALAB Tr. at 10519, 10873,and FES 
11.9.2.3), appearance of the towers and the esthetic impact of that appearance (FES 
9.2.1.1,11.9.2.2; and ALAB Tr. at 5778, 5793-5797), visible plumes from the towers (FES 
11.9.2.2; Applicant's Environmental Report, Table 10.1-3), fog probability (FES 11.9.2.2; 
Applicant's ER, Table 10.1-5), saline drift (FES 11.9.2.2; Applicant's ER, Table 10.1-2), 
and noise (FES 11.9.2.2). Impact on wildfowl, though not noted in the FES, was discussed 
at the ASLB hearing (Tr. at 6199-6203). • 
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On the other hand, the staff, a unanimous Appeal Board, and every party 
except the applicant, all recognize, in varying degree, significant deficiencies in 
the record. The record does not appear to contain detail sufficient for (a) 
assessment of the most important impacts to permit adequate overall compari· 
son of Seabrook with alternative sites,18 and (b) assessment of the impacts of 
specifics of the design of a closed-cycle system, such as should occur in the 
normal course of licenSing (e.g., locations and general design of towers, irltake 
and discharge systems, and nature and impact of effluents). In this respect, we 
find the Appeal Board dissent's analysis of the deficiencies helpful, but would 
not view them as definitive. The licenSing Board, with the help of the parties, 
may well find modification of the list of deficiencies to be appropriate. 

The Appeal Board and the parties are divided over what the status of the 
Seabrook construction permits should be in the interim pending the determina· 
tions of the licensing Board on remand. The Appeal Board majority carefully 
analyzed prior Commission precedent and the case of Hodder v. NRC, No. 
76·1709 (D.C. Cir. 1976) (unpublished per curiam order), before concluding that 
" .•. it makes no sense for construction now to proceed at Seabrook when there 
remains not just a theoretical but a manifestly real possibility that the site will 
ultimately be rejected in favor of some alternative to it." ALAB·366 at 72;see 
Id. at 68·72. The Appeal Board majority declined to employ the approach 
suggested by our staff-an approach we had ordered to be' used in conSidering 
pendente lite suspension of permits in the quite different setting considered by 
us in our General Statement of Policy on fuel cycle issues (GSP), 41 Fed. Reg. 
34707 (August 10, 1976). Dr. Buck would have employed the GSP test, and 
would not have suspended the permits. ALAB·366 at 84·91. The practical 
urgency of this question has been greatly reduced by the decision of the appli· 
cant to scale down substantially its activities at Seabrook pending resolution of 
the cooling system question. 

Were it generally applicable-a matter disputed by both staff and the ap· 
plicants-the approach suggested by the court's order in th~ Hodder case would 
seem to require suspension of outstanding construction permits whenever the 
NEPA requirement of consideration of alternate sites was found not to have 

1 BThe staff's comparison of alternate sites was based on cooling systems deemed (at the 
time of making the comparisons) the most appropriate for each site. Thus, for inland sites 
natural-draft wet cooling towers were postulated; for coastal sites, notably Seabrook, once
through systems using seawater were posited. This was consistent with the general view that 
inland sites would take closed-cycle cooling unless proved otherwise in a particular case 
(ASLBTr.lOS14). 
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been met. We do not need to decide whether that approach is applicable here.19 

It suffices to agree with the view, implicit in both opinions below, that the 
question of suspension of the permits herein must at the least be decided on the 
basis of.(l) traditional balancing of equities and (2) consideration of any likely 
prejudice: to further decisions that might be called for by the remand. This test is 
to be distinguished from the more stringent test of Virginia Petroleum Jobbers' 
Association v. FPC, 259 F.2d 921,925 (D.C. Cir. 1958), which has been used in 
ruling on stays pending review. See, e.g., Public Service Company of New Hamp
shire (Seabrook Station, Units 1 and 2), ALAB-338, NRCI-76/7 10,13 (1976). 

Wholly apart from issues of comparison in this ·case there remains open the 
question whether Seabrook is an acceptable site if dosed-cycle cooling is re
quired by EPA, as it well may be. That fact is decisive. Neither this Commission, 
nor' any of its subordinate tribunals, has yet detemiined that Seabrook is an 
acceptable site for construction of a facility employing a c1osed-cycle cooling 
system and until such a finding is made, we cannot ·permit construction to 
continue when use of such a system which could render the site unacceptable 
may be required. Before construction may be resumed at Seabrook, the open 
question of site acceptability as well as other open issues, must be resolved in the 
fashion discussed in Part IV.B. of our opinion below, and we therefore conclude 
that construction activities beyond those already authorized, n. 10, supra, must 
remain suspended pending the resolution of that question, and the further issues 
of comparison. ' 

, IV. SITE COMPARISON AND PROVISIONAL RESUMPTION 
OF CONSTRUCTION 

If the' licensing Board should again conclude, in this instance with detailed 
findings, that-wholly apart from issues of comparison-dosed-cycle cooling is 
unacceptable for the Seabrook facility, that finding would bring this' aspect of 
the proceeding to an end. Construction of the facility could continue only if and 
when fmal EPA approval to proceed with ·once-through cooling had been ob
tained.20 However, if closed-cycle cooling at Seabrook proves environmentally 

, , 

I 'We note that there are major distinctions between the Hodder case and this case. In 
particular, in Hodder the Appeal Board found that the FES treated the alternate 'site 
analysis in a "cavalier and misleading fashion" which appeared to reflect significant failures 
of effort by responsible parties. Florida Light and Power Company (St. Lucie Nuclear Power 
Plant, UnH No.2), ALAB-335, 3 NRC 830, 839-40 (l976). Here, the problem arises from 
the Licensing Board's statements regarding closed-cycle acceptability and EPA's unantici-
pated about-face: ' 

20 At oral argument one of the intervenors suggested that we must defer action until 
after completion of judicial review of the final EPA action. We believe, however, that we 
may rely on a presumption of administrative regularity in this respect. C{. K. Davis, Admin
istrative Law Treatise,§ 11.06 (l958},See text accompanying n. 50, infra. , 
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acceptable, but nevertheless impose's an economic and environmental penalty, 
this will give rise to the need to reassess the attractiveness of the site with this 
added burden, in comparison to other possible locations for nuclear facilities. It 
will also raise the question whether, and under what circumstances, construction 
of the facility could resume in advance of a final EPA decision. It is these 
issues-site comparison and provisional resumption of construction-with which 
we are principally concerned. 

A. Site Comparison 

: The need to compare the Seabrook facility with other possible sites arises 
directly from NEPA, which requires that the cognizant Federal agency consider 
alternatives to a proposed major Federal action. 'Section 102(2)(C)(iii); 42 
U.S.C. 4332(c)(iii). Consideration of alternatives has been called the ''linchpin'' 
of environmental analysis. See Monroe County Conservation Society, Inc. v. 
Volpe, 472 F.2d 693,697-698 (2nd Cir. 1972). Beyond consideration of alter
natives, the courts have found an additional requirement for a cost-benefit 
analysis in which the need for the proposed action is weighed against its environ
mental costs. See, e.g., Calvert Qi[[s' Coordinating Committee v. AEC, 449 F.2d 
1109 (D.C. Cir. 1971). , ' 

In the nuclear power reactor licensing setting, the siting of proposed nuclear 
power plants has frequently been the most vigorously contested issue. Disputes 
over proposed sites have often had both absolute and relative aspects-absolute, 
in the sense that the site itself is challenged as unsuitable for a nuclear plant on 
either environmental or safety grounds (or suitable only if specified measures are 
taken to preserve identified safety or environmental values); relative, in the sense 
that alternative sites are argued to be more advantageous from an environmental 
or safety point of view. ' 

It is the latter comparison which we address in this section of our opinion. 
We have an undoubted obligation to consider possible alternative sites for pro· 
posed nuclear reactors, and both applicants and our staff recognize that obliga
tion in their preparation of environmental impact analyses. What has proved less 
clear, however, is the basis on which this comparison is to occur-whether we 
may approve a proposed reactor only if the proposed site proves the most 
advantageous among those considered, i.e., the optimal site, or whether some 
less rigorous standard is appropriate. A further issue is to what, if any, extent we 
may consider, in making the requisite comparison, that the proposed site may 
have been brought closer to fruition than alternatives which have been proposed. 
Both issues were posed to the parties following oral argument in this case, and 
both issues, discussed below, have proved to be difficult. Finally, we consider a 
question raised by intervenors before the Appeal Board and before us-whether 
the search for alternative sites was sufficiently broad, or should have extended to 
additional sites relatively distant from the lead applicant's service area. 
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Each of these issues bears on the reasonableness of the Commission's 
process for implementing NEPA. It is therefore appropriate to begin with a fuller 
description of that process as it relates to site selection and comparison, and as it 
occurred in this case. Particularly with respect to the latter aspect, we are con
scious that the licenSing Board is far better aware than we of the history of site 
analysis in this case and, indeed, that the dissenting member of that Board 
appears to have doubted the adequacy of our staffs pursuit of site-related issues. 
In stressing, then, in the pages that follow, the importance of process to the 
conclusions we reach, we should not be understood as finding that the process in 
this case did meet the standards which should be achieved. 

. While the licensirig Board's nearing and decision mark the first adjudicatory 
consideration of a proposed license, that consideration, in fact, comes late in our 
licensing process. The full range ofNEPA considerations, including technological 
alternatives to a facility and alternate sites for a facility are ventilated and 
considered in a lengthy and environmentally sensitive process that begins well 
before an application is formally docketed with the Commission. A Commission 
regulatory guide, Regulatory Guide 4.2, establishes guidelines as to the type of 
information and analysis an applicant should provide in an application for 
purposes of facilitating NEPA review. These guidelines are designed to sensitize 
the applicant to environmental considerations at the very outset of the appli
cant's preparation of a possible application. 

A formal proposal for "major Federal action," in the NEPA sense, does not 
exist until an application has been docketed and brought to the point where the 
staff must determine whether it can· support the application. Interactions with 
our staff, however, begin at a much earlier point, and the staff may discourage or 
reject proposed sites at an earlier stage. Our procedures are designed to encour
age that result when appropriate. Section 2.101 of our regulations, 10 CFR 
2.101, provides procedures by which prospective applicants may confer in
formally with the staff prior to filing an application, so that the staff may 
preliminarily review the application.21 All applications for construction permits 
or operating licenses, whether or not they were informally·discussed with the 

2 I The' staff has long encouraged prospective applicants to inform it of a planned 
application as much as twelve months in advance of actually tendering the application. 
Beginning in the summer of 1974, our staff has routinely been sending a letter to prospec
tive applicants requesting that pre-tender notice include certain specified information. in
cluding information about the proposed facility's location; population densities; nearby 
transportation, industrial and military facilities; foundation characteristics; seismology; 
meteorology generally for the area; the proposed date on which applicant intends to initiate 
data collection for the proposed site; and hydrology. Our study of the record in this case 
does not indicate whether or when preapplication information may have been submitted to 
the Commission, or whether any· meetings to discuss the intended application occurred, 
other than those associated with the initial tendering of the application in March 1973, its 
rejection and subsequent retendering and docketing. 
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staff at an earlier point, are subjected to an initial format review for complete
ness and conformity with Commission requirements before' being formally 
docketed. The application in ,this case was initially tendered in March !1973, and 
rejected on May 7, 1973, following such a preliminary review for completeness. 
The staffs letter to the applicant, on me in our Washington, D.C., Public Docu
ment Room, indicates that among the reasons for this rejection was that the 
proffered environmental data l!lcked ~~nformation and detailed evaluation, of 
alternate sites for the Seabrook station including sufficient data and justification 
to allow the staff to perform an independent evaluation of alternate sites." The 
application was reftled on June 29, 1973"with,the submission, of additional 
information, ,and on July 9, 1973, found acceptable ~ and docketed. See 
3 NRC at 850. 

At the time of docketing of the application the applicant mes its environ
mental report (ER). This document must follow the format for an Environ
mental Impact' Statement. 10 CFR 51.20. It is placed in our Public Document 
Room as well as in state, regional and metropolitan clearinghouses in the vicinity 
of the proposed facility. 10 CFR 51.50. Filing of the application and the ER 
initiates an intensive staff review of the proposal during which the staff must 
assure itself that adequate consideration has been given to environmental con
cerns, again including alternatives to the proposed activity. This process takes 
place through exchange with the applicant which often lead to the filing of 
supplements to theER, and through collection of information which may be in 
the hands of others, such as other governmental bodies; written comments on 
the ER may be received.22 In this case, applicants submitted "Supplementary 
Information" to the Environmental Report in October 1973 and on December 
15, 1973; additional information, captioned "Supplemental Environmental In
formation" was submitted under cover of a letter dated May 5,.1975, and in 
July 1975. These supplements contained further exploration of environmental 
site-related concerns. For example, the staff requested, ,among other informa
tion, that applicant supply ecological and other data appropriate for staff 
analysis of site alternatives to the Seabrook site, see, e.g., question 9.3 (Decem
ber 15, 1973). 

The hearing process begins at the same time. A licenSing Board is ,estab
lished after docketing, and the parties to the hearing (including intervenors, if 
any) begin a parallel process of review of the adequacy and accuracy of the ER 
through the medium of prehearing discovery, including interrogatories. In the 
Seabrook application, we note that extensive interrogatories were med between 
----'- ' " , 

22The record in the Commission's Washington, D.C., Public Document Room shows that 
comments on the ER were received from the State of New Hampshire and from the Ad
visory Council on Historic Preservation. Review of the record indicates staff contacts with 
other state bodies in a position to provide relevant information. Infra , p. 525 and p. 526 n. 
23. 
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the applicant, staff and the various intervenors on environmental matters, includ
ing issues pertinent to site selection, see, e.g., interrogatories dated November 8 
and 21, 1973; January 5,7,14,15,18,22,30 and 31,1974; February 1, 4~ and 
20,1974; March 14,21,25 and 26, 1974. 

Subsequent issuance of a Draft Environmental Statement (DES)-typically 
12 months after docketing-marks the first stage at which the staff formally 
indicates its views on the development' of the environmental review of the pro
posal. The DES may indicate staff doubts about the proposal. Indeed, if the staff 
believes that inadequate data about environmental considerations is available or 
that reasonable 'alternatives have not been adequately explored, it can and 
should decline to issue' a DES. During the preparation of the DES the staff may 
and should, to the: extent' appropriate under the circumstances, conduct in
dependent analysis of the environmental 'questions that arise in connection with 
the proposed facility. We note that the record indicates that, with respect to the 
Seabrook application, the staff and its consultants reviewed, apart from material 
prepared by or for the applicant, a number of independent studies and sources 
on the issue of alternate sites (Tr: 10420, 10421) and spoke to members of the 
New Hampshire Site Evaluation Committee, State'Fish and Game personnel and 
the Southeastern New H~pshire Planning Commission on this matter. In addi
tion to the proposed site itself, the following sites were visited by staff: lamprey 
Pond; Philbrick Pond, Gerrish Island, Moore Pond (on two occasions);'Utch
field, Garvins Falls, Odiornes Point, Rollins Farm and southern Maine coastal 
sites as far north as Kennebunkport. Testimony indicates that of these, the sites 
at lamprey Pond, Philbrick Pond, and on the Androscoggin River, were visited 
at the instigation of the staff. The staff also surveyed generally the Connecticut 
River area. 

, The DES is itself subject to public comment. Specifically, as required by 
NEPA, the DES is circulated for comment to the 'Council on Environmental 
Quality, Federal agencies with special expertise or jurisdiction by law with 
respect to any environmental impacts involved, the Environmental Protection 
Agency, appropriate state and local agencies, the relevant public document 
rooms and clearinghouses, and all parties to the pertinent proceeding. Additional 
public comment is encouraged through news releases provided local newspapers, 
and notice in the Federal Register. For the Seabrook DES, see 39 Fed. Reg. 
13305 (April 12, 1974), a press release (AEC # T-I64) was issued to approxi
mately 3,250' recipients of daily and weekly AEC mailings, including news
papers, other media and the general public. 

After receipt of this round of comment the'staff prepares and releases a 
Final Environmental Statement (FES). It is the obligation of the staff in the FES 
to "make a meaningful reference to the existence of any responsible opposing 
view not adequately discussed" in the' DES, "indicating the response to the 
issues raised." 10 CFR 51.26(b). All substantive comments received are attached 
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to the FES, whether or not that comment is individually discussed in the test of 
the FES. 10 CFR 51.40Cb).23 The licensing Board hearing follows publication 
of the FES. 

Previous rulings of this Commission have emphasized the continuum of 
environmental review which is outlined above. In rejecting arguments that a 
licensing Board should have independently reexamined all of the issues of an 
environmental nature covered by an FES, the Appeal Board has made clear the 
importance of staff review and the nature of the licensing Board's role as a fmal 
check in the NRC NEPA process. 

A licensing board in a construction permit proceeding. such as this is ex
pected to evaluate independently and resolve the appropriate contentions of 
the various parties, to assure itself that the regulatory stafrs review has been 
adequate, and to inquire further into areas where it may perceive problems 
or fmd a need for elaboration. If it fmds itself not satisfied with the ade
quacy. or completeness of the staff review, or of the evidence presented in 
support of the license application, it may, for example, reject theapplica
tion, or may require further development of the record to support such 
application. In that connection, it may issue an order which in effect re
quires one or more of the parties to perform additional research. But for the 
Board to duplicate the role of the staff, or for it to perform independent 
basic research, is inconsistent with its adjudicatory role and beyond the 
scope of its delegated authority. Consumers Power Company (Midland 
Plant, Units 1 and 2)C"Midland'), ALAB-123, 6 AEC 331, 334, rev 'd. on 
other grounds sub nom., Aeschliman v. NRC, supra. 

This emphasis on process appropriately reflects both the fundamentally pro
cedural character of NEPA, and the inevitable development in a proposal which 
will have occurred during the lengthy and arduous review process. 

1. Standard of Comparison 

In this context, we conclude that our staff has correctly stated the test to be 
employed in assessing whether a proposed site is to be rejected in favor of any of 
the· alternative sites considered, namely, whether an alternate site is oby.io~~y 
superior ~o the site which the applicant had proposed CALAB Tr. 10530). This 

·--~·"-coriciusion is particularly appropriate where, as here, applicants' proposed site 
was earlier approved in a state proceeding, in which one required finding was 
that construction of the facility ''will not have an unreasonable adverse effect on 
esthetics, historic sites, air and water quality, the natural environment and the 

2 'The FES indicates that comments were received on alternate site issues from the 
Attorney General. of New Hampshire, the Society for the Protection of New Hampshire 
Forests, L. Beers and J. Willcox Brown, members of the public. 
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public health and safety." N.H. Rev. Stat. Ann. 162·F:8 (Chapter 357 of the 
Laws of 1971). The fact that a competent and responsible state authority has 
approved the environmental acceptability of a site or a project after extensive 
and thorough environmentally sensitive hearings is properly entitled to "substan· 
tial weight" in the conduct of our own NEPA analysis. Virginia Electric and 
Power Company (North Anna Nuclear Power Station, Units' 1 and 2), 
LBP-75-50,2 NRC 879,890 (1975),aff'd., ALAB-325, 3 NRC 404 (1976);pet. 
for rev. pending, ailpeper League for Protection v. NRC, No. 76-1484 and 
76·1532 (D.C. Cir.). Such limited reliance is clearly acceptable under NEPA. C[. 
Essex County Preservation Association v. Campbell, 536 F.2d 956,959-60 (1st 
Cir. 1976). 

We are urged by intervenors, however, that only "that ideal alternative 
which would achieve all the goals of the project and all of the environmental 
goals established by NEPA" may be approved. NECNP response to Commission 
Order of February 7,1977, at 11 (February 14,1977). The proposition urged 
on us is that the " ... environmentally preferable alternatives [should] be pre
ferred over Seabrook unless Seabrook is substantially better on other 
grounds .... " ld. at 13. This assertion is easily answered. NEPA does nof re
quire such an unbalanced weighting of environmental over other factors such as 
economic considerations or the possible health and safety advantages of particu
lar locations. In the Seabrook record, for example, the advantages of the Moore 
Pond site are primarily environmental. TIle population near the site is Significant
ly lower than that near the Seabrook site, and the site has lesser potential for 
aquatic impact. However, the remoteness of the site would lead to increased 
construction costs and require about 370 miles of additional transmission lines, 
and rail access is difficult. 2 4 Similarly, an environmentally attractive site may be 
somewhat more active seismically than an alternative location. Even though 
design measures with attendent increased costs could be taken that would make 
the more active site acceptable from a safety perspective, it would be unreason
able to say that the environmental advantages must automatically take pre-
cedence. ' 

The purpose of the National Environmental Policy Act was to insure that 

24 There may be costs in placing a generating unit on a site which, though it is 
environmentally attractive, is, for example, remote from population centers. Even if one 
were able to ignore the cost of constructing additional transmission lines it is necessary to 
consider that when power is transmitted, some portion of it is lost from the transmission 
lines. The longer the transmission line, the greater the loss. This cost, which is capable of 
quantification, was noted as a disadvantage with respect to the Moore Pond site. And see 
Northern Indiana Public Service Company {Bailly Generating Station, Nuclear-n, 
ALAB-224, 8 AEC 244 (1974). Additionally, transmission lines themselves give rise to 
environmental costs in terms of additional land use and aesthetics. See, e.g., Virginia Electric 
and Power Company (North Anna Power Station, Units 1 and 2), LBP-75-70, 2 NRC 879 r 
(1975). 
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agencies of the United States give appropriate consideration to environmental 
values in the decisionmaking "along with economic and technical considera
tions." Section 102(2)(b). Having found that government agencies, by and large, 
had been giving little or no weight to the environmental consequences of their 
actions, the Congress mandated a reordering of priorities "so that environmental 
costs and benefits will assume their proper place along with other considera
tions." Calvert Cliffs, supra, 449 F.2d at .1112 (emphasis added). But, as the 
Calvert Cliffs decision noted, "Congress did not establish environmental protec
tion as an exclusive goal." Id. at 1112.25 

Two significant realities of the NEPA process support the use of the stan
dard of obvious superiority-the inherent imprecision of cost/benefit analysis 
and the probability that more adverse information has been developed respecting 
the closely examined proposed site than any alternates. The imprecision springs 
from the nature of the cost/benefit analysis the Commission must perform: in 
the nuclear licensing context the factors to be compared range from broad 
concerns of system planning, safety, engineering, economic and institutional 
factors to environmental concerns, inciuding ecological, biological, aesthetic, 
sociological, recreational, and so forth. Much of the underlying cost-benefit data 
is difficult of articulation, much less quantification. Given these difficulties, any 
evaluation of a particular site must inevitably have a wide margin of un
certainty.26 Ifaccurate overall assessments of these diverse factors were realistic
ally available, one could appropriately employ a fairly strict standard of com
parison and still have a high degree of confidence that the correct result had 
been reached. But where the data to be compared necessarily present a wide 
margin of uncertainty, one site must appear to be substantially "better." To 
reject an application-the only means available for indicating the preferability of 
an alternate site-at this late stage in the licensing process requires substantial 

2 sThe Calvert Cliffs decision contains the often quoted statement that "(0) only in that 
fashion is it likely that the most intelligent, optimally beneficial decision will ultimately be 
made." 449 F .2d at 1114. We agree with the staff that, taken in context, the Calvert Cliffs 
Court was "suggesting that 'optimally beneficial' decisions are the hoped for result of a 
government decisionmaking process that complies with the procedural requirements" of 
NEPA. In any event, appropriate distinctions may be drawn between those environmentally 
protective measures which can be achieved by agency action, as through. conditioning a 
'granted license, and those which may merely be hoped for. Where rejection followed by 
reapplication is the alternative indicated by environmental analysis, the agency's inability to 
assure optimum benefit may be taken into account. 

26 Attempts in previous licensing proceedings to assign values to, for example, flora and 
fauna have not been notably successful, and illustrate the imprecision with which we must 
necessarily work in this area. See ,Consumers Power Company (Midland Plant, Units 1 and 
2), LBP-72-34, 5 AEC 214, 224 (1972), where intervenors attempted to place values on bird 
and anirnallife, assigning values of $10 per sparrow and $10 per mouse, and alleging a total 
"conservative" value of $36,000,000 to the wildlife to be disturbed by construction. 
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confidence that one's judgment is correct-a confidence that can only arise 
where an alternate site is obviously superior. 

'Ibis conclusion appears the stronger when one considers that the applicant's 
proposed site comes before the Board after having been intensively studied by 

. the applicant, staff and intervenors for a period of years. The applicant is re
quired to have produced an inventory of information about the geology, 
hydrology, meterorology and ecology of the proposed site. Through this re
quired monitoring it is hoped that every major environmental impact that may 
result from construction of the facility will have been located and the potential 
problems with the site will have been identified. The alternate sites to which the 
proposed site is compared have undergone no comparable study. Common sense 
teaches that the more closely a site is analyzed, the more adverse environmental 
impacts are likely to be discovered.27 It would, therefore, be mistaken to con
clude that an alternate site which appeared marginally superior to the proposed 
site, would re'main superior upon further investigation, considering all of the 
possible but unknown disadvantages of the alternate site. Nor does, as one 
intervenor has suggested, the solution to this problem lie in requiring more 
intensive analysis of alternate sites by applicants before they submit their appli
cations. Absent a mechanism which would permit banking of any sites which 
'might be preViously approved-a mechanism this cOmmiSSion has sought legis
latively-the costs of that approach could not conscionably be imposed on 
private applicants and their ratepayers.28 

Our acceptance of the "obviously superior" standard for site selection 
derives, as well, from the reality of our situation in passing on license applica
'tions. The licensing process is structured for rejection or acceptance of the 
proposed site rather than choice of sites. If one of our licenSing boards disap
proves a proffered site, it lacks authority to require an application to be filed for 
a facility at another location. Rather, the applicant must choose to do so and the 
whole 'process of staff review leading to hearing must be rerun if the facility is to 
be at the alternate site.2 

9 ,The Board's powers in this respect stand in contrast 

21The Tennessee snail darter,' for example; was' found only as the result of close 
environmental examination. Hill v. TVA. __ F.2d _, No. 76-211 (6th Cir. January 31, 
1977)." .' 

28 Even if applicants did'submit exhaustive analyses of several alternative sites along with 
their application, the Commission would still have to consider additional alternatives raised 
by the staff or, as here, by the intervenors. It would be impossible to generate the necessary 
information on each of those sites to allow an equal comparison between them and the 
proposed site. 

29The Commission has long encouraged, as a legislative or regulatory matter, measures 
which would permit site approvals in advance of particular reactor applications and in this 
manner permit creation of a ''bank'' of qualified sites. See S. 1717 and n.R. 7002, 94th 
Cong., lst Sess. (1975); S. 3286 and n.R. 13512, 94th Cong., 2nd Sess. (1976); and see the 
proposed rule making entitled "Early Site Reviews and Limited Work Authorizations," 41 

(rontinued on next pagel 
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with its authority to require environmentally protective measures at the particu
lar location site proposed in the application. In granting a proposed license, the 
Board may condition it upon. some pre'cautionary measures required at the 
chosen site. Such conditions are comprehended within the proposed ,licensing 
action; selection of an alternative site is not, and that influences the,nature of 
the review. In sum, we think it appropriate that a licensing board refuse to take 
the proposed "major Federal action," i.e., deny the requested license, not when 
some alternative site appears marginally "better" but only when the alternative 
sit~js obviously superior.30 

2. Comparison of Facility Completion Costs 

One component in cost-benefit analysis is the cost of a proposal in purely 
economic terms. During oral argument we realized that a possibly significant 
issue in connection with performing the comparative cost-benefit analyses called 
for by ALAB-366 would be the manner in which the time and costs of complet
ing a facility at Seabrook would be compared to the time and costs of construct
ing such a facility at alternate sites. Accordingly, we asked the parties to address 
the question: . 

In any comparison of Seabrook with other sites, what are the appropriate 
costs and time periods to be considered for the Seabrook site? 
a. The cost and time required to complete Seabrook from its present 

state? 
b. The cost and time which might reasonably have been anticipated at the 

time of the Seabrook CP,issuance, as against other sites which had not 
progressed to the point of decision? 

(continued from previous page) 

Fed. Reg. 16835 (Apri116, 1976). These proposals all focus on early and separate review of 
facUity sites as one of the best means to eliminate unnecessary delays and improve the 
licensing process. ," " 

In this regard, our staff is now conducting a study" of Federal and state functions and 
their overlap in nuclear power plant siting. After completion of this study. practica1licens
ing reforms-in particular, those relating to early site review-can be addressed more compre

'hensively by the Commission and Congress. We expect this study, to be completed within 
the next two months, will result in specific recmmmendations for refonns to lessen duplica-
tive Federal and state reviews, to make environmental reviews more efficient, and to aid 
more effective public participation in the siting process. 

30 In so rulini, we do not wish to be misunderstood as suggest~g that the obligations of 
NEPA analysis are any less than have previously been required by our staff with respect to 
alternate sites, or that the standard adopted above is appropriate for deciding whether to 
condition a proposed license. NEPA requires that the perfonnance of the analysis which has 
been done, and the thoroughness and good faith of that analysis to remain an issue to be 
resolved. before a license may issue. In its early dealings with applicants, particularly, we 
expect our staff to assure that preliminary analyses ,of possible ,sites are thorough and 
even-hande~, s,o that the site applied for is likely, in fact, to prove superior. 
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c. ',The cost and time which might reasonably have been,anticipated for 
the Seabrook site once the utility had selected it as its preferred site? ' 

'd. Some other alternative? 
Stated in other terms, the question is to what extent the ,Commission 

may consider in comparing alternate ,sites the fact that one site has been 
brought closer to final use as a facility site thaI!- others. , :" , ",:' , 

The positio~s of the parties on this question ~ay be s~arized as follows. 
Applicant would accept the first alternative. So also would the staff. The inter
venors take somewhat different approaches., Audupon·SAPL would have the 
Commission ignore the economic and time advantages of completing Seabrook 
in comparis,cm ,~o a fresh sta~ at another site and consider Seabrook as a.tabula 
r:asa,ll that is, as if 'no time and effort had been expended there. NECNP, 
apparently differing somewhat from 'their position at oral argument, believes 
that, "possible delay, from implementing a preferable alternative is irrelevant" 
and, "economic costs should be'disregarded.'\NECNP submission of February 
14, 1977, at 13, 16. Massachusetts t~es a more flexible position and,while 
disregarding the economic advantages :of. continuing ,at the ,present' site would 
apparently permit some consideration of any delay necessitated by shifting to an 
alternative site. ' " 

,We fmd that, for the ordinary case, the position of staff and applicants is 
more convincing both as a matter of policy and of law, although"we would 
modify it somewhat as discussed below. To adopt any of the other alternatives 
referred, to in the question quoted above '(including Audubon's tabula rasa) 
would compel us to,require the Licensing Board on remand to strike a cost·bene. 
fit balance based on a set of assumptions that no longer fairly described the facts 
as they are. . .; 

We reach this conclusion in two steps, the first of which takes us to the 
point of initial license issuance. It is inevitable, that in any licensing proceeding, a 
proposed site will be substantially closer to completion, and hence less costly 
and time-consuming in comparison with· otherwise comparable alternates: In 
order to bring the site to the point of hearing, the applicant will have had to' 
conduct geological and seismic analyses, prepare environmental surVeys, hire 
architects and engineers to prepare a plant deSign, obtain other state, local and 
Federal approvals, and so forth. If the applicant does not undertake them, its 
application will automatically be denied. Therefore, they are realistically the 
factual predicate for any Federal action, i.e., NRC licensing; at all. Each of these 
expenses and events is to' som'e degree site specific and considering them in a 
domparison, between applicant;s preferred site and alternative ,sites necessarily 
favors applicant's site. Our staff and the public may and should work with the 

31 This term was suggested by a Commissioner at oral argument and was adopted by 
Audubon-SAPL to describe Its position. 
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applicant to identify, significant environmental' deficiencies at an early stage, 
when t this weighting will not be lis pronounced and alternative courses can be 
taken with less loss and waste motion. But in the usual 'case; where our NEPA 
processes have worked as they 'should, these realities may be considered at the 
hearing stage, subject to the cautions expressed within. 

More difficult than the question of whether time imd money expended may 
weigh in favor of the proposed site at hearing is whether such a rule should apply 
when~ as here, appellate review of a licerising board's judgment leads to the 
conclusion that further analysis of the alte'rnative site question is required. A 
rule which'takes account 'of work done on tlie proposed site for purposes of 
doing a new NEPA arialysisis 'trbubling'where the NEPA deficiency calling for 
the new analysis arises from an inadiquate consideration of alternative sites, for 
such' a rule' necessarily disadvantages these very alternatives. Moreover , such a 
rule/by giving "credit" for any work done after issuance 'of a construction 
permit, would seem 'inconsistenhvith' our policy that although licenSing board 
decisions' are immediately effectlve,10 CFR 2.764;any work done in reliance on 
the unreviewed'decision is done at the appllcant's risk. ' 
;, , ' Nevertheless, it is simply notratiOilal where our NEPA process has 'generally 
been sound, to' disregard these realities.32 Urness reason for the contrary course 
can be shown, the NEPA analysis on remand should be done on the basis of the 
factual predicate existing at the time of the analysis. 1his means that in compar
ing construction costs of the proposed site and at'alternate sites,actual comple
tion costs should be used. To compare actual completion costs merely empha
sizes~ once again, the necessary' costs of choice-the importance of the Commis
sion's NEPA process as process, requiring expenditures of time and money, and 
the importance of early involvement of and participation by the public as well as 
our staff to insure that the process fulfIlls its functions.3 3 

" ' 

32 In normal cases the absolute amount irrevocably committed to th~ applicant's 'site at 
the 'pre-CP stage will not be a major'portion of the cost of the facility. There'was 'some 
discussion at oral argument' of ·an affidavit by applicant indicating that it had spent or 
committed some $200 million on Seabrook before issuance of the CPo Presumably, much of 
this expense was for planning and equipment that could be used at an alternate site as well 
as at Seab!ook. . " ' ' ,,', ' , " 

, 3 'Our disposition of the issues before us in this proceeding must also be considered in a 
broader conte'xt; Matters rel:iting to considerations of alternative sites are' already under 
review by our staff as a distinct component of a broad reexamination of reactor siting policy 
and process,now in progress. A Commission statement or proposed rule will result, further 
articulating Commission policy on these matters. N. 29, supra. 

The adjudicatory setting here largely constrains us to take the structure of our lic~nsing 
process' as we fmd it. Rule making normally provides the 'opportunity for major revisions 
and adjustments'to the licensing process, itself, if these 'appear warranted. Thus, insofar as it 
sets out new principles for our licensing process' generally, we regard today's decision as 
providing guidance embodying the Commission's current views on the issues raised which 
may, be, subject to adjustment during the course of our on-going general review of siting 
matters. 
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Indeed, our conclusion substantiillly depends on the integrity of the NEPA 
process which leads up to the point of hearing. Where that integrity is absent
where time and money have been misspent-it may be proper' to restrike a NEPA 
analysis on the basis of a set of facts no longer existing, i.e., as though those 
expenditures had not been made, which would put the proposed site and alterna
tives on a more equal albeit somewhat unrealistic footing. Staff submission of 
February 14, 1977, at 23. The cost to society of making a decision on informa
tion known to be distorted· from reality might be justifiable, if use of the 
existing set of facts would be unjust-for example,because an applicant inten
tionally withheld Significant information about deleterious environmental con
sequences of construction at its proposed site. In such circumstances, a NEPA 
cost-benefit analysis based on existing conditions would allow the applicant to 
profit by its wrongdoing; to ignore the realities in such cases would also have a 
useful deterrent effect on others. Any such decision,however, should be made 
only after a careful weighing of the need to protect the integrity of the Commis
sion's NEPA process, and the possible cost to the public in basing a decision on 
completion cost assumptions that do not reflect existing circumstances. 

In this case, the factors of. which we are aware argue for the realistic ap
proach, that comparison of alternatives on remand should consider the actual 
forward costs of completion of applicants' facility at the proposed sites and of 
the alternatives'at the time of the comparison. Here the NEPA process, from the 
point of initiation, appears to have been fundamentally sound, with vigorous and 
continuing public.as well as staff participation.34 Parallel intensive state siting 
proceedings reached the same result. The occasion for requiring additional NEPA 
review. is ascribable principally to external events, the complications introduced 
by EPA's volle [ace, and it may yet prove permissable for a once-through cooling 
system to be 'employed-for which the present analysis largely suffices .. Prima 
facie, then, we believe the approach.which applicant and the staff support to be 
the more appropriate.35 

The policy we adopt today is supported by the few cases squarely on point. 
In Aeschliman v. NRC, supra, the court remanded a construction permit to the 
Commission for, inter alia, restriking of NEPA balances. The court noted (547 
F .2d at 628) that "agencies ... may deal with circumstances 'as they exist and 

"'We repeat that these remarks are intended as observations on the state of the record as 
it appears to us, and that the Licensing Board is free to substitute its more thorough 
knowledge of the record and proceedings. ' 

35 In any event we are very doubtful that consideration of the difference between the 
forward costs of Seabrook at the time of issuance of its construction permit in July and the 
present completion will itself be the decisive factor in a comparison between Seabrook and 
an alternate. On remand, the Licensing Board should, however, make separate fmdings as to 
the completion costs of Seabrook in July versus alternative sites and that comparison as of 
the present. 
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are likely to exist,'" citing Carolina Environmental Study Group v. United 
States, 510 F.2d 796 (D.C. Cir. 1975). The court gave specific instructions on 
how the NEPA balance would be struck on remand. Quoting from Union of 
Concerned Scientists v. AEC, 499 F.2d 1069, 1084 n. 37 (D.C. Cir. 1974), the 
court said: 

An alternative to be considered is complete abandonment of the project, 
just as it was at both the construction and full-power operating license 
stages. [Citation to record omitted.] As at those stages, sunk costs are not 
appropriately considered costs of abandonment, although replacement costs 
may be if construction of a substitute facility could reasonably be expected 
as a consequence of abandonment. 

Aeschliman, supra, 547 F.2d at 632 n. 20. 
The abandonment the court referred to in Aeschliman is to be distinguished 

from the possible abandonment considered when the cost-benefit balance for the 
facility itself is considered. In the latter case abandonment refers to the "no 
plant" alternative. In comparing the alternative of no plant to completion of 
Seabrook, moneys already spent are clearly not relevant. Money spent is spent. 
But in the context of alternate site analysis, abandonment of Seabrook means 
building another plant somewhere else. In that analysis, Aeschliman tells us, we 
may properly consider the fact that at another site, reviews and work already 
completed at Seabrook will have to be duplicated. 

The other component referred to in the second question addressed to the 
parties, comparative time until completion, has also been the subject of a recent 
judicial decision. Again, the decision was that, in comparing one site with 
another, it is appropriate to consider that one may be brought into operation 
more easily than another. In Porter County Chapter of the Izaak Walton LeagUe 
v. AEC, 533 F.2d 1011,1017, n. 10 (7th Cir. 1976), the court noted: 

The chief economic disadvantage of Schahfer was found to be the delay 
associated with moving there, estimated to be from two to four years. 
RAI-74-4, 624. Petitioners urge that this factor should not have been con
sidered, since it was the result of NIPSCO's choice of the Bailly site. This 
argument is not without force, but we conclude that AEC did not abuse its 
discretion in deciding to consider this factor, having in mind the public 
interest in avoiding future shortages of power and the estimates as to when 
the additional power to be generated by the nuclear facility would be 
needed. 

The discretion approved of in Porter County is the same discretion that must be 
employed in deciding whether in any particular case to make site comparisons 
on a completion:cost basis for purposes of restriking the NEPA balance. And see 
Steubing v. Brinegar, 511 F.2d 489,497 (2d Cir. 1975). 
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In connection with the delay factor, we note that delay is not a factor 
which carries uniform weight in all circumstances. If the delay would result iIi an 
inability to construct the plant in time to meet a predicted need for power, then 
delay is 'a factor to be weighed' against an alternative. If there is no such problem, 
then delay may figure only as a cause of additional cost, and then only if it does 
in fact cause costs to increase. The need for power question as it relates to 
Seabrook is presently before the Appeal Board. After the Appeal Board's deci
sion and review, if any, by the Commission, the licensing Board would be better 
able to evaluate the Significance of delay in comparing Seabrook with alternative 

'sites. However, it does not follow that the licensing Board should wait for the 
final resolution of that issue. Particularly if consideration of the other factors 
indicates to the board that the need for power issue is not decisive, it. should 
proceed without awaiting that further gUidance.36 

The issues of forward cost , and of delay are individual factors among the 
many to be considered in reaching an overall assessment of alternative sites. We 
remark, again, that this assessment process is necessarily imprecise, and that it 
must be influenced, as well, by our. inability to require the licensee to relocate 
his facility at an alternative site or even to know at ,the time of our action that 
such a site will ultimately prove licensable if applied for. We can only reject the 
site for which application has been made. Despite these difficulties, we would be 
concerned if a proposed site with severe handicaps vis-a-vis others were to prevail 
merely because lower completion costs and shorter completion times at the 
proposed site appeared to outweigh these handicaps. 

Accordingly, on remand the licensing Board should first determine if any 
alternative to the Seabrook site with either once-through or closed-cycle cooling 
is obviously superior to it without regard to the fact that a facility at Seabrook is 
closer to completion. Only then should the Board consider whether the ad
vant'age .of the Seabrook site's being closer,to fruition, an advantage the Board 
should attempt to assess with precision, is sufficient to ove~come this obvious 
superiority. If after this assessment an alternative retains an obvious superiority 
over the Seabrook stie, the latter should be rejected. Of course, it may well be 
that the initial , screening noted above will reveal that no alternative site is ob
viously superior to Seabrook . .In such an event it would not be necessary to 

36We emphasize that the foregoing discussion applies only in the context of our 
responsibility under NEPA. Under the Atomic Energy Act, 42 U.S.C. 2011 et seq., our 
responsibility to protect the public health and safety is such that we may not consider to 
any extent any investment that an applicant has made in a .facility when we are passing on 
the safety of the plant. This is true even at the operating license stage when an adverse 
safety fmding may mean that an applicant's investment of billions of dollars "may go for 
naught." Power Reactor Development Company v.International Union of Electrical; Radio 
and Machine Workers, 367 U.S. 396,415 (1961). 
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reach the question of the weight to be given Seabrook's lower forward costs. A 
similar process must be followed by the Board in any case in 'which the dif
ferences in forward costs or completion times resulting from the advanced state 
of development of a particular proposal appear to be the decisive element in the 
conclusion' that no other site is obviously superior. Should such a situation be 
concretely found to exist, the Commission expects to give very close attention 
to the reasoning that led the Board to the acceptance of the otherwise dis
advantaged site. 

3. Southern New England Sites 

We come now to an issue raised by intervenors claiming error in ALAB-366. 
The Appeal Board held that in its further deliberations, the Licensing Board 
need consider, for comparison purposes; no more than the 19 alternative sites in 
or nea'r the lead applicant's service area in New Hampshire and Maine, which 
were' iden tified in the FES (ALAB-366 at p. 65). Intervenors had suggested 
before the Appeal Board that consideration of alternate sites should have 
included sites in southern New England, including "sites on the Connecticut 
River, sites 'where other units had been proposed and were postponed, sites 
where 'other units already exist and sites where other units are postponed." 
NECNP Memorandum in Support of Partial Affirmance of and Partial Reversal 
of ALAB-366. at 4.3' The basis for the Appeal Board decision was agreement 
with the applicants that "the [contrary] assertion was concretely advanced far 

r too late in the proceeding below.,,38 Thus, the Appeal Board distinguished this 

_ 3 'NECNP's exceptions to the Licensing Board's decision state the defe'ct they perceived 
as follows: "the staff •.. did not require consideration of sites other than in New Hamp
shire and Southern Maine .•. although the load centers to be served were also in Massachu
settsand Rhode Island ' .•. and did not consider sites previously selected for nuclear plants 
in New England where construction had been deferred (Tr. 10327). Neither the staff nor the 
Board took a 'hard look' at the question of alternate sites." NECNP Brief in Support of 
Exceptions, September 17, 1976, at 22. ' 

Similarly, see Brief Submitted on Behalf of Seacoast Anti.P~llutiOn League and Audu· 
bon Society of New Hampshire (September 14, 1976) at 52~54. "The Seabrook project 
forms an integral part of a coordinated plan to deal with the problems of supply and energy 
to the New England region. Therefore, because of its size and scope, the range of alterna
tives which must be thoroughly and carefully evaluated are more numerous than those 
alternatives which have been studied to date." (Citation omitted). 

"The Appeal Board noted that the assertion "apparently farst surfaced in October 1975 
during corss-examination of witnesses for the applicant and staff at a'late stage of the trial 
itself (Tr. 10313). Long before that time, in mid·1974, SAPL-Audubon and the Coalition 
received, and took advantage of, the opportunity to comment upon the Draft Environ
mental Statement. None of their comments contained the slightest suggestion that the 
staff's alternate site analysis should have included scrutiny of possible southern New Eng· 
land sites. FES, pp. A·52, et seq. and A·94, et seq." 
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case from the situation in Aeschliman v. NRC, supra, where the intervenors' 
comm'ents ~n the draft envi;onmental statement had been found to have raised a 
"colorable alternative not presen!ly considered, therein", in ,a manner :which 
brought "sufficient attention to the issue to stimulate the Commission's con
sideration of it." The Appeal Board found "no hint'~ in the Aeschliman opinion 
"that, an interVenor can await the commencement of the ,actual, trial and then 
come forward with a claim that the stafrs environmental review culminating in 
the FES shOUld have explored specific alternatives beyond those identified in the 
DEs.,,39 --' , 

, ' , 
The intervenors have renewed their arguments on this issue in, our review of 

ALAB-366. They, emphasize the relationship of the applicant to the New, Eng
land,power pool, an interconnected group of utilities serving most of the New 
~ngland region:, ,.. ',,;, ''-1 ,:, " ' ' ~ , ' 

We are dealing wi~ a~ integrated regi,on. And who owns the plants in New 
England, or who ha~ title ,to the property in which they stand isn't a parti
cularly relevant situation. The question is who gets the power .... 

... f, ,~ 

SAPL-Audubon Brief at 9. NECNP also asserts that the question of southern 
New England sites had been raised prior to publication of the FES, citing com
ments of the State of New Hampshire (FES A·34 to A-3S) and two letters it had 
submitted after the comment perIod on ,the DES 'had closed ,but shortly before 
publication of the FES. NECNP Brlef at 3 and Appendices.40 These letters 
referred to alternate sites 'at the locus of other proposed riuclear power plants, in 
the context pfpursuing issues conCerning the need for'ilie power to be generated 
by 'the ptoposed, Seabrook plant.' NECNP also' a~gu~s, ori the,'merits, that the 
dissent's treatment cannot be the basis for a finding against these sites. " ' , 

Applicant agrees with the Appeal Board that the issue of alternate, sites 

, , , , 

<~", _. 

I" .f,' ~. I , 

• (I :", 

3' ALAB-366 at p. 66. While not deciding the question on stich grou~ds: the App'~hl 
Board also' implied that there were substantive reasons why the objections were properly' 
rejected. Citing the Bailly' opinion, Northern Indiilna Public Service 'Company (Bailly 
Generating Station, Nuclear-I), ALAB-224, 8 AEC 244 '(1974), the"Board noted"thai' 
alternative site analysis' normally "rightly" focuses on the territory withln or in'the'vicinity 
of 'the service area of 'the utility which is to'build and operate the plant:.- Normally, only 
"special considerations" warrant looking farther afield. '''If SAPL-Audubon 'and the Coali
tion believes there' to be'such considerations here, the proper tUne for bringing them to the 
fore was clearly the comment period on the DES," when there would have ,been adequate 
time for the staff to explore the notion, See also Clinch River; sUpra a't 92 n~' 3D,' " ' , 

'4 0The most'important letter, dated November 18, '1974, was re'ceived about'tw~ weeks 
before the December 7 publication of the FES; the second letter- was 'dated December 6, 
1974, and received De~mber 11. ' " 
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distant from its service area was not raised i~{ a timely fashion.41 But applicant 
also points out that merely because the proposed Seabrook reactors would be 
linked to a -power pool does not mean, asa practical matter, tliat the reactors 
could be built 'anywhere in'the pool' area. The pool, it says, does' not put up 
m'oney to build plants; the compan'ies do: Since the applicant here will own ,50 
percent of the planf--the next largest share is twenty percent-it might be ex
pected to prefer a'site in or near its bwn' service area in nortli~rn New England. 
Moreover, it coritends that the other sites suggested by intervenors 'are simply 
not available to it. Applicant's Reply Brief to NECNP at 2. _ 
, "In its written' subiniss!on; the 'staffs position was that the "timeliness of the 
assertion 'need not be faced since exclusion of the sites in southern New England 
from the 'prior .... alternate site 'analysis was based on substantive reasons amply 
supported by the record." Staff brief at p. 28. In oral argument, however, the 
staff position changed somewhat; there; staff conceded that the'issue had' been 
raised in timely fashion; and urged that the "matter be disposed of on the basis 
of the record, as referenced by Dr. Btick in his'disserit." Tr. at 126~42 ' 

,- , 
, 4 I Applicant argues that the intervenors were presented with' the opportimity to raise 
these issues when they'were'asked, through interrogatories, to suggest'aIteinative sites which 
should be considered'; applicant suggests that intervenors then recommended the exploration 
of certain sites. Each of the sites suggested by intervenors ,was investigated and was among 
the 19 sites considered, in the FES and by the Licensing Board. Brief of Applicant in 
Opposition to Certain Exceptions of Other Parties at 16-19 (November 12,1976), cited to 
this Commission in' Applicant's' Reply to "New England Coalition on Nuclear Pollution 
Memorandum in Support of Partial Affirmance 'of and 'Partial Reversal of ALAB-366" 
(February 3, 1977). Further opportUnity in this regard came when the DES was circulated 
for comment. Applicant says 'that 'at no time, until cross-examination, was there suggested 
any site in "or even a general exploration of possible sites in Massachusetts, Connecticut or 
Rhode Island, nor was there any suggestion of exploring the use of an already developed 
site." Jd. 

42Dr. Buck's review of the record led him to state the relevant evidence as follows: 
"(t] he Licensing Board found, the Seabrook facility will be owned by several New England 
utilities, each of which is, a participant in, the New England Power Pool (NEPOOL). The 
need for' Seabrook is related to the requirements both of NEPOOL and of the lead appli
cant, Public SerVice Co. (3 NRC at 899). A NEPOOL witness testified that NEPOOL views it 
as imp~rtant; for technical reasons that I ' " 

the generation' and load ,be f:iirly evenly distributed so as to minimize the verr heavy 
I flow from on~::enci of the grid to another, and to ,enhance 'the reliability system by 
, reducing the'dependence on long transmission lines which will have the greatest exposure 

'to the kind of problems that led to, for example the 1965 blackout (Tr. 10166). 
, Accordingly~ NEPOOL has divided the New England area into eight subareas efr. 

10168). 'New'lIampshlre is one of these subareas, and the record indicates that by 1982 it 
will be defident In gene~ating capadty absent a new facility such as Seabrook (Applicants' 
Direct Testimony'No. 14, fol. Tr. 10162, pp. 20·23). Furthermore, no nuclear capacity 
other than Seabrook is planned for that subarea ad, at 23). [In sum, according to a 
NEPOOL witness) . . . ' 
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Our necessarily limited review of the facts indicates that the Appeal Board 
majority's determination of untimeliness has support in the record: Normally, as 
Aeschliman implies, 547 F.2d at 627-28, the stage at which intervenors must 
raise additional alternatives is the DES comment period. See ALAB-366 at 66·67 
nn. 46 and 47. The 'early opportunities afforded the public to participate in 
siting considerations, as we have noted, make appropriate what is in practical 
effect an increasing burden of justification for forcing consideration of new site 
alternatives. However, the fact is that this case must be remanded to the Licen
sing Board on other grounds for a new comparison of Seabrook with possible 
alternate' sites, on the assumption of closed-cycle cooling. Nor is it clear what 
attention the Appeal Board panel gave the late-filed comments of NECNP. 
Although late in terms of filing, these comments may have been timely responses 
to developing circumstances. Our staff was in any event made aware of the more 
important of these shortly before publication of the FES. Our conclusion is that 
it would be improper to rely on timeliness grounds to exclude the issues raised 
by NECNP regarding sites where units already exist, and sites where planned 
units have been postponed43 unless that suggestion can be shown to have been 
unreasonably delayed rather than a prompt response to developing events. ' 

In so ruling, we do not exclude the possibility that the licensing Board will 
find, on the basis of evidence already in the record and other relevant factors, 
that a limit on alternate site consideration to the area in ·or near the lead 
applicant's service area is appropriate in the context of this application. Careful 
examination of the substance of the intervenors' claims about Southern New 
England sites indicates that a large part of their argument deals with ways in 
which the applicant might satisfy its power requirements without being lead 
applicant for a power facility. For when the applicant indicates legal and 
technical barriers to its obtaining sites outside the 19 that were considered in the 
FES, the intervenor suggests that the plant might be built elsewhere by another 
utility, in which case applicant presumably may buy a share of that other plant, 
or purchase power from it. But this Commission sits to license, or not to license, 
a nuclear power plant proposed by a particular applicant. It is not within our 

(continued from previous page) 

It's clear that where we really needed the capacity was in this area north of Boston and 
up in New Hampshire, and so we were definitely encouraging locations in the Seabrook 
area. 

Tr. 10184. Even discounting the accuracy of the need-for-power figures advanced by the 
applicants, it appears that the limitation of the area for examination of sites in this case is 
technically well founded and should be accepted by us as dispositive of the general claim 
that southern New England sites should have been explored." 

4 'New Hampshire's comment respecting Connecticut River sites south of Lebanon, 
N.H., was not pursued by the state, which has approved the Seabrook site, and may well 
have been limited to New Hampshire locations. 
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power to order that a different plant be built by another utility. The fact that a 
possible alternative is befond this Commission's power to implement, does not 
absolve us of any, duty to. consider it, but our duty is subject to a "rule of 

'reason," NRDC v. Morton, 458 F.2d 827 (D.C. Cir. 1972); Concerned About 
Trident v. Rumsfeld,_ F.2d_, 9 ERC 1370, 1380 (D.C. Cir. 1976). And 
NEPA does not require that we reformulate a discrete licensing question in terms 
as broadly as intervenors suggest. 

Application of the "rule of reason" here may well justify exclusion or but 
limited treatment of the suggested I sites. We leave this decision in the, first in
stance, to the Licensing Board, but note the several factors which bear on it.' , 

First, alternative sites in or near the load centers to be served by the facility 
have obvious practical advantages for the applicant and its ratepayers.44 Con
struction at a relatively distant site-here, a southern New England site-may 
necessitate longer transmission lines,.with consequent greater expense, aesthetic 
affront and loss of power. See Northern Indiana Public Service Company (Bailly 
Generating Station), ALAB-224, 8 AEC 244, 267-268 (1974). We note that the 
19 sites already considered cover a broad geographic area including sites on the 
southern Maine coastline, and that the general area of northern Massachusetts 
along the Merrimack River and the Commonwealth's northeast comer had also 
been considered at an earlier stage in the alternate site .exploration. FES 9.1.2; 
ASLB Tr. 2935. It is also appropriate for the Board, in applying the "rule of 
reason," to consider the possible institutional and legal obstacles associated with 
construction at an alternate site, such as the lack of franchise privileges and 
eminent domain powers and the need to restructure existing financial and 
business arrangements. The record indicates that while the Massachusetts area, 
where the lead applicant enjoyed neither franchise privileges nor eminent 
domain powers, was eliminated as offering no advantage over New Hampshire, 
some consideration was nevertheless given it. See FES at 9-5,9-7. Finally, as the 
Appeal Board dissent noted, if S~abrook is needed primarily for power in New 
Hampshire and northern Massachusetts, and usefully balances NEPOOLS's trans
mission system, those factors, and other technical considerations such as system 
reliability, may also limit the "reasonableness" of considering sites in southern 
New England. The Licensing Board may conclude that these factors make con
sideration of any existing or planned unit sites "unreasonable," or it may reach 
particular sites and compare them with Seabrook, depending on the record made 
before it. Should the Licensing Board conclude that an individual comparison of 

44Wil have suggested consideration of out-of-service area sites in another case, where 
co-applicants included a Federally owned utility and an agency of the Executive Branch
each of which had undoubted NEPA responsibilities to conduct full alternative reviews. 
Clinch River. supra at 92 n. 30. Even in that context we stated that "consideration of 
(out-of-service) alternatives need go no further than to establish whether or not substan
tially better alternatives are likely to be available." Id. 
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Seabrook with one or more of these sites is called for in the present circum· 
stances, that comparison should be undertaken whether closed·cycle or once· 
through cooling is to be employed at Seabrook. 

4. K1epp~ v. Sierra Oub 

We are reinforced in our conclusions b'y the re~ent decision of the Supreme 
Court in Kleppe v. Sierra Qub,_ U.S._, 49 L. Ed. 2d 576 (1976) which 
fully supports the results we have reached above. In Kleppe, the Court started 
with the proposition that NEPA obligations arise only in connection with a 
"recommendation or report on proposals for ... major Federal actions signifi· 
cantly affecting the quality of the human environment." NEPA Section 
102(2)(C): The Court made clear that that obligation does not arise until there is 
a proposal, and a proposal for major Federal action. We must keep a clear focus 
on what the "major Federal action" is'in this case. That action is "Federal 
approval of private action ra'ther than Federal initiation of its own project." 
Kleppe, supra, at 595·96 n. 1 (Marshall, J. concurring and dissenting): As Justice 
Marshall noted in Kleppe, NEPA is more demanding in a case involving direct 
Federal action than in a case involving Federal approval of private action. See 
also Aberdeen & Rockfish R.R. v.SCRAP, 422 U.S. 289,320 (1975). In Federal 
approval cases, "NEPA .seeks only to assure [environmental] consideration 
'during the formulation of a position on the proposal submitted by private 
parties,'" Kleppe, 49 L.Ed.2d, supra at 595·96 n. 1 (Marshall, J.) quoting in part 
from Kleppe, supra at 590 (opinion of the court)(emphasis supplied). 

The Court noted "the kind of impact stat'emimt required depends on the 
kind of 'Federal action' being taken." Id. at 586 n. 14. That proposition is a 
specific application of the general approach we have taken above, that the scope 
and focus of any NEPA analysis depends upon the nature of the particular 
proposal being considered and the factual predicate existing at the time the 
anillysis must be performed by the agency. This proposition has consequences 
for all three facets of our decision discussed above. A formal proposal exists only 
when im application is docketed; it becomes a proposal for Federal action only 
when our staff has completed environmental (and other) analyses and decided to 
support the application in the hearing process. 

To ignore the factual predicate that exists when a specific application comes 
before us would be to convert the Commission's NEPA analysis from one ap· 
propriate for Federal licenSing action, to one appropriate for primary Federal 
activity. If the "Federal action" being taken were construction of Seabrook, not 
licensing, NEPA would assure environmental consideration at the outset of the 
project and would require consideration of a wide range of alternate. sites ,or 
techn,ologies. See id., supra at 595·96 n. 1 (Marshall, J.). But the "Federal 
action" here is licensing, not constructing Seabrook, and that means that NEPA 
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requires, environmental consideration primarily of those issues which could 
preclude the requested license, or which could be affected by license conditions. 
ld. Necessarily that means that our NEPA analysis must and sh'ould be more 
limited and should focus on "the proposal submitted by private parties" rather 
than on some broader but ill-defined concept extrapolated from that proposal. 
The broader issues are relevant but only insofar as they affect our decision on 
the Seabrook application. They do not define the perimeters within which we 
must evaluate that application.' , ' 

To hold otherwise-to require that an agency when acting on a request for a 
license must consider the situation as it was before the applicant ever did' any· 
thing at all and must consider all possible alternatives to the proposed action
would make compliance with NEPA an obligation of private parties. An ap
plicant would then have to do a NEPA analysis before beginning any course ·of 
action that might ultimately require some government approval or other action. 
Kleppe confirms that NEPA distinguishes between'direct Federal action and 
Federal approval of private action and that NEPA requires an analysis ap
propriate for the proposal and not the maximum possible environmental analysis 
for every proposal. A statute that imposed the requirements ofNEPA on private 
parties might be a beneficial complement to NEPA, but it would not be NEPA. 
NEPA is addressed to the Federal government alone and we are not inclined to 
use the pretext of ''liberal construction" or "tabula rasa" as a means of extend
ing it to private parties. See Gage v.AEC, 479 F.2d 1214,1219·1220 (D.C. Cir. 
1973). 

B. Provisional ReSUmption of Con~truction 

There remains one final questio'n. Assuming that the Licensing Board on 
remand determines that the Seabrook site is suitable for a facility with closed· 
cycle cooling and also concludes after the NEPA alternate site analysis discussed 
above that it can approve a construction permit for Seabrook (for either once· 
through 'or closed-cycle cooling), what authority does the Board have to act if 
(1) a final decision has been reached by EPA; or (2) if no final decision has yet 
been reached by EPA?4 5 ' 

4 sThe consequences of other contingencies such as, e.g.. the results of the Appeal 
Board's consideration of the remaining issues still before it, will not be addressed herein. We 
assume that the Appeal Board will have spoken to those issues before the Licensing Board 
issues its decision and that decision will necessarily take full account of the Appeal Board's 
action and any Commission review. Should those other issues not have been finally resolved 
within the Commission by the time the Licensing Board is prepared to decide, it may 
proceed to decision, recognizing that its decision 'is subject to the usual appellate remedies, 
including possible stay. 
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1. Final EPA Action 

It is possible-and entirely desirable-that EPA will have taken final actio~ 
on the Seabrook cooling system before the Licensing Board. has to act. Such 
action might take the form of reversing the Regional Administrator's decision 
outright, and reinstating EPA approval of the once.through system already ap
proved by the Licensing Board. It might take the form of requiring the ap
plicant, if it is to use ·once-through cooling, to use a particular set of intake and 
discharge locations that would be significantly more expensive to construct than 
the two sets approved by the Licensing Board.46 Finally, the EPA might provide 
the applicant CQuld use only a· closed-cycle system. Pursuant to Section 
51 1 (c)(2) of the Federal Water Pollution Control Act Amendments of 1972, 33 
U.S.C. l371(c)(2); the Commission must accept EPA's determination on ef
fluent limitations. As a practical matter, then, the Commission must either 
license or not license an EPA-approved cooling system but cannot require it to 
be modified. Accordingly, whatever decision EPA reaches will be binding on the 
Licensing Board. 

Should EPA reverse the Regional Administrator, as the Appeal Board noted 
in ALAB-366 at 67, applicant could rely on the cost-benefit amilysis already 
performed by the Licensing Board, which is still subject, however, to review by 
the Appeal Board and possibly by the Commission.47 If that analysis is not 
overturned on review (or the permits are not denied or suspended for other 
reasons), then EPA action would permit a virtually immediate end to the suspen
sion of the permits. If EPA should order applicant to choose between a new 
once·-through system or a closed-cycle system, or should it find that only closed
cycle cooling is acceptable at Seabrook, it would be up to the applicant either to 
propose the new once-through system approved by EPA or a closed-cycle system 
to the Board. Should the applicant propose a specific EPA-approved once
through cooling system, the Licensing Board would have to do a new NEPA 
analysis of that system, including alternate site consideration.48 Should the 

Ulf the EPA Administrator simply affrrmed the Regional Administrator, still further 
EPA proceedings would be required before the Regional Administrator before either an 
open-cyc1e system is approved or c1osed-<:yc1e cooling is ordered. Regional Administrator's 
Decision at 78-79. The termination of these further proceedings is the final EPA action 
referred to in the text. 

"'The Appeal Board in ALAB-366 at 67-68 indicated that it was deferring review of that 
analysis pending final EPA action. While such deferral would have the benefits the Appeal 
Board outlined, we would prefer the Board to make that review at the same time as it 
reviews the other currently outstanding issues in this proceeding • 

.. 8 Such an analysis should ·consider only the incremental consequences of the changes 
between the EPA-«pproved once-through system and the ones previously considered by the 
Board. Because of the obvious significance of any proposed change to the cooling system at 
Seabrook it is appropriate in this case that the Licensing Board immediately address itself to 
any such change, rather than waiting until the staff brings the matter to the attention of the 
Board as normal under Part 2 of our rules. I 
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applicant propose a specific closed-cycle system, the Board need only refine the 
~'worst-case" analysis of such a system that it will already be performing. 

2. No Final EPA Action 

The majority and the dissent in ALAB-366 disagreed on what the Licensing 
Board might do if there has been no final EPA action when the Board reaches 
the point of decision. The majority found no absolute bar to a Licensing Board's 
issuing an initial decision before EPA made its final decision on the facility's 
cooling system. AL\B-366 at 57-58. However, 'the majority did hold that a 
balancing test must be employed to determine "whether on balance the public 
interest warrants the Licensing Board in going ahead." [d. Employing that test, 
the Appeal Board found that the uncertainties over whether the EPA Regional 
Administrator's decision would be affirmed 'by the Administrator and, more 
generally, what cooling system EPA would eventually approve for Seabrook, 
were so great as to preclude the Licensing Board from approving the Seabrook 
site prior to final EPA action. [d. at 67-68. The Appeal Board noted that the 
maximum economic cost and environmental impact of a closed-cycle system at 
Seabrook could be determined even though the precise contours of a partfcular 
system had not been flXed. [d. at 67 n. 48. However, the Appeal Board held that 
this could not be done with respect to a once-through system since the cost and 
environmental impact of such a system depend to a high degree on the location 
of the intake and discharge structures for such a system, and there was no way 
for the Commission to limit this range of locations which might be selected by 
EPA. [d. at 67. Since the Appeil Board felt that EPA might have the authority 
to reject a proposed closed-cycle system and order a once-throuiI"t system to be 
used, id. at 54-55, 68 n. 49, it felt that no upper limit could be placed on tite 
possible costs and impacts of the Seabrook cooling system and, therefore, the 
Licensing Board ,could. not approve Seabrook until EPA resolved the cooling 
system controversy. ' . 

The dissent to ALAB-366 took issue with the majority's interpretation of 
EPA's authority,4 9 believing that EPA lacked authority to disapprove of all 
closed-cycle systems for a facility. ALAB-366 at 74. The dissent suggested that 
the applicant be permitted to demonstrate on a "worst-case" basis what the 
costs and environmental impacts of closed-cycle cooling at Seabrook would be. 
If the Licensing Board found that Seabrook with the ''worst-case'' closed-cycle 
system "survives an environmental balancing vis-a-vis both alternate sites and the 
need for the plant," construction permits could be authorized. [d. 

49The majority did not say that EPA had the authority in question; it said that EPA 
might have it and that possibility introduced further uncertainty into the proceeding. 
ALAB-366 at 55. 
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' .. We felt ,that resolution of the question of EPA authority was crucial to 
determination of this facet of the case and addressed a request for comment to 
the General Counsel of EPA. The reply to that request was made available to the 
parties before oral argument and was addressed at that argument. The EPA reply 
is quoted' above, but it may briefly be summarized as agreeing with the interpre
tation of EPA regulations expressed in the dissent to ALAB-366. The con
sequence of that reply is that it means that the Licensing Board will be able to 
determine an upper limit for the environmental and economic costs of the 
Seabrook facility. As Dr. Buck's dissent to ALAB-366 recognized if such a worst 
case survived "environmental balancing," then' certainly an actual Seabrook 
would also be acceptable. EPA regulations implementing the National Pollutant 
Discharge Elimination System under the FWPCA indicate that the opinion of the 
General Counsel on legal questions is final for purposes of EPA adjudicatory 
hearings. 40 CFR 12S.36(m). We may properly defer to a construction of EPA's 
authority by the General Counsel of that agency.5 0 

The applicant originally sought approval from the Licensing Board for, a 
proposal to construct Seabrook with once-through cooling unless the cost of 
that system exceeded that of a closed-cycle system in which case it would use 
closed-cycle. Applicant's Proposed Finding, paragraphs W 82-84, GG-2(b). We 
intend that the Licensing Board should adopt a somewhat similar approach, if at 
the time it is prepared to render a decision on this remand, EPA has not finalJy 
acted. The Licensing Board should make a NEPA analysis of Seabrook with 
closed-cycle cooling on a worst-case basis with regard to both cost and environ
mental impact. Should it determine that approval of construction permits for 
Seabrook would still be justified, it should issue conditioned permits for con
struction of Seabrook provided, however, that the applicant could not construct 
any portion of the cooling system at all until after final EPA action. After that 
final E~A action the applicant could determine whether to construct the 
particular once-through systems approved by EPA, if any such system is ap
proved, or to construct a closed-cycle system. Should EPA authorize once
through cooling, the license condition should provide for Commission approval 
of the applicant's selection following economic and environmental analysis51 

before construction on the cooling system could begin, unless EPA approves a 
once-through system substantially similar to what has already been approved by 
the Board.s 2 

50 And see n. 20, supra. 
5 I Aeting initially through oui Licensing and Appeal Boards as is customary under our 

rules. See also n. 48, supra. , • 
521n Philadelphia Electric Company (Lime'rick Generating Station, Units 1 and 2), 

ALAB-262, 1 NRC 163, 199-205, pet for review denied, 524 F.2d 1403 (3d Cir. 1975), the 
same ,panel of the Appeal Board that decided ALAB-366 authorized issuance of a construe-

(continued on next page) 
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Two other points need to be discussed. We approve of the Appeal Board's 
analysis of the issue concerning the 401 certificate issued by New Hampshire 
herein. ALAB·366 at 55-57. We agree that the certificate indicates a "willingness 
on the part of the State to defer to EPA's judgment .... " Id. at 56. -

The Appeal Board correctly noted that Section 51 1 (c)(2)(A) of the Water 
Pollution Control Act Amendments of 1972 prevents the Commission from 
reviewing the "adequacy" of a 401 certificate. Id. at 56. However, the Board 
recognized that the proposal for a 401 certificate which was submitted -to New 
Hampshire involved once-through cooling and the State approval was evinced in 
that context. As the Board noted, in a discussion which we adopt as our own, it 
is an open question whether New Hampshire could rescind the outstanding 401 
certificate should applicant propose, EPA require or the Licensing Board permit, 
construction of Seabrook with c1osed-cycle cooling. See ALAB-366 at 57 nn. 30 
and 32. New Hampshire has not indicated any belief that its 401 certificate is no 
longer valid, id., and the question of its possible authority to rescind the 401 
certification will have to be resolved only if one of the three everits mentioned 
above should happen and then not until the Licensing Board receives some 

(continued from previous page) 

don permit for the Limerick facility on the basis of a particular system for supply water to 
the facility. There were two other proposed water supply systems and no fmal decision had 
been made, by applicant amongst the three. One of the other two systems was clearly 
environmentally superior to the system upon which approval-was based and imposed no 
additional economic or operating costs, but it required construction of a major project 
which was not assured. The other alternative would have increased environmental costs but 
would have allowed more efficient operation of the facility. The Appeal Board approved 
issuance of the permit recognizing that should the fust alternate system become available, or 
should the second be determined to increase the net benefit of the facility, " 

nothing will stand in the path of a direction to the applicant (to employ one of them). 
This will be true even if, by that time, the construction of Limerick has been substan
tially completed.ld. at 20l-()2. 

This issuance of a permit on the basis of a "worst case" with recognition that should a 
superior alternative become available, it must be adopted, is exactly what we are" instructing 
the Licensing Board to do on remand should it in fact determine that issuance of construc
tion permits for Seabrook on the basis of a "worst-case" closed-cycle system is justifiable. 

The parties addressed the Limerick case in their briefs. Intervenors suggested that 
Limerick was distinguishable from Seabrook because the various alternatives and their 
respective impacts were known at the time of the Limerick decision while the impact of a 
"worse case" closed-cycle system at Seabrook is not now known. This is true, but it misses 
the point. Only after those impacts are evaluated, and only if those impacts are found to 
permit licensing of Seabrook, wfil "worst case" conditioned permits be issued. At that time 
the analogy with Limerick will be complete. 
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official indication of a desire on the part of New Hampshire to rescind the 
certificate. 53 

We also note that at oral argument applicant's counsel said that the cooling 
system at Seabrook was now the "critical path" item. We understand this to 
mean that any delay in construction of the cooling system will cause a cor
responding delay in completion of the facility. Obviously, this reduces the utility 
of the permission to construct other portions of,the facility since, according to 
applicant, that work cannot advance final completion. At oral argument, how
ever, the applicant's counsel called our attention to the obvious consideration 
that advance on other portions of the facility may still be helpful in avoiding 
unanticipated delays, the need for costly overtime, and the like, and indicated 
that the applicant would wish to proceed on the basis of the conditioned permit 
if that were found to be permissible. The decision whether or not to use any 
conditioned permit will be applicant's to make as it sees fit. 

v. CONCLUSION 

For. the reasons set forth above the decision of the Appeal Board in 
ALAB-366 is affirmed with the modifications discussed in our prior orders of 
February 7 and 17. The Licensing Board is directed to proceed expeditiously 
with the further proceedings called for by this decision. 

It is so ORDERED. 

Dated at Washington, D.C. 
this 31st day of March 1977. 

By the Commission 

Samuel J. Chilk 
Secretary of the Commission 

S 3We note, however, that a 401 certificate is the state's certification that discharges will 
comply with Sections 301,302,306 and 307 of the FWPCA. Those sections all deal with' 
discharges of pollutants, including heat, into the water. There appears to be general agree
ment by the parties that the environmental impact of discharges into the water resulting 
from a c1osed-cyc1e cooling system is much less than that of an once-through system such as 
those New Hampshire has already approved for Seabrook by issuing the outstanding 401 
certificate. . 
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Commissioner Kennedy concurring: 

I join in the Commission's opinion. I would have preferre'd, however, to go 
further in one respect. For me, it does not suffice to justify rejection of an 
applied.for site on the grounds that some other site appears to be "obviously 
superior." Under the test the Commission adopts today, an applicant may have 
his site found acceptable by a licensing board after a full review, only to have it 
rejected because an "obviously superior" site is put 'forward, perhaps at a later 
time. The "obviously superior" test applies riot only'where a recomparison of 
sites is being made, but ruso in initial selection. The opiniol'\ asserts that NEPA 
mandates not only a comparison of alternative sites, but that it also mandates 
rejection by the Federal agency of wholly acceptable sites when much better 
ones can be found. " 

Analysis of alternative sites is valuable, in my view, as a means of illustrating 
the advantages and disadvantages of the proposed site: Comparison of the 
proposed site with alternatives may point' up evident and irremediable deficien
cies which would so handicap a proposed site from an environmental or other 
perspective as to m3ke it unacceptable. In such a case the application should be 
rejected. If on the other hand, the site applied for does not in itself prove 
unacceptable, I think it dubious to find a sufficient basis for rejecting the ap
plication in the fact that some other site appears to be "obviously superior." J 
believe we should take that step only when the application itself is flawed. 

It is in fact "acceptability vs unacceptability" which I suggest should be the' 
standard of comparison. Of a selection of 1 5' sites, for example, some will be 
found unacceptable for reasons of environmental characteristics, seismicity, 
population density, etc. But others may be found to be acceptable in all 
respects. Within the acceptable group one or more may be "obviously superior" 
to the others. But it does not necessarily follow that those "obviously superior" 
sites must always be the first approved for use by the Commission. Nor does it 
follow that the other "acceptable" sites must be reserved for use only after all 
"obviously superior" sites have been utilized. In fact, any of the sites found 
"acceptable" would be allowed for use. 

The approach taken in the opinion appears to threaten acceptable sites with 
a continuing comparison against an unlimited range of sites in order to deter
mine whether "obviously superior" sites exist. An environmentally acceptable 
site should not be forced to run a gauntlet of additional alternative sites, sites 
which may be put forward relatively late in the application process. Late iden
tified sites are particularly unlikely to have been given the same rigorous analysis 
by applicant" staff and intervenors to which the proposed site and its 'original 
alternatives were subjected. Yet anyone of these additional alternatives could 
later be determined "obviously superior." Both on initial selection and on 
reconsideration of site analysis, such as is occurring in this case, only evidence' of 
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inherent "un acceptability" should lead the Commission to reject an applicant's 
site. This approach seems to me to be a fair recognition of our limited authority 
to affect siting choices under law; yet it fully illuminates the consequences of 
the proposed Federal action as NEPA demands. 

I recognize that this approach which I suggest may depart from current 
understandings of NEPA held by our staff and varies from what sOIne believe has 
been established by the courts, notably the court of appeals decision in the 
Calvert Cliffs case. It is for that reason that I join my colleagues today. In our 
stafPs continuing review of our NEPA responsibilities and procedures, however, 
this alternative course should receive full consideration. Early, full and candid 
assessment of siting alternatives is our responsibility. ' , 

The process I have outlined could assure that that responsibility is fulfilled. 
It could also assure that we avoid unnecessary, encumbering, 'and expensive 
procedures which add unwarranted time and costs to the licensing process-costs 
which the public must ultimately pay. . . -, . 

549 



Cite as 5 NRC 550 (1977) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

COMMISSIONERS: 
Marcus A. Rowden, Chairman 
Victor Gilinsky 
Richard T. Kennedy 

I n the Matter of 

NATURAL RESOURCES DEFENSE COUNCIL 

(Request Concerning ERDA High Level 
Waste Storage Facilities) 

CLI·77·9 

March 31, 1977 

Upon request by NRDC that the Commission (I) reconsider its determina· 
tion that two FY 1976 ERDA high level waste storage projects are not subject to 
the licenSing requirements of the Atomic Energy Act and (2) consider whether 
two similar FY 1977 projects are subject to those requirements, the Commission 
reconsiders its earlier decision and determines that none of the four projects is 
subject to the Act's licenSing requirements. 

ENERGY REORGANIZATION ACT: NRC LICENSING OF ERDA FACILI· 
TIES . 

Commission licensing of new ERDA waste facilities is required only if they 
come within the scope of Section 202(4) of the Energy Reorganization Act of 
1974,42 U.S.C. §5842(4). 

MEMORANDUM AND ORDER 

By letter of December 10, 1976, the Natural Resources Defense Council 
(NRDC) requested that: 

(1) The Commission review the September 14,1976, determination of Mr. 
Gossick, Executive Director for Operations of the Commission, that two high 
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· level waste storage projects1 under construction by the Energy Research and 
Development Administration (ERDA), Project 76-8-b at Hanford, Washington, 
and Project,76-8-a at Savannah River, South Carolina, are not subject to Section 
202(4) of the Energy Reorganization Act of 1974, 42 U.S.C. §5842(4)'; 

(2) The Commission consider. whether two additional ERDA projects, 
Project 77-13-e at Richland and 77-13-d at Savannah River, are subject to Sec
tion 202(4). 

The Commission has reviewed and reconsidered the earlier decision and has 
determined that none of the four projects is withIn the scope of the licensing 
authority of Section 202(4) at the present time. Our conclusion is based on the' 
legislative history of the Authorization Act for the 1976 projects, P.L. 94-187, 
on ERDA's assurances to Congress and the Commission concerning these facili
ties, and on the legislative history of Section 202(4) of the Energy Reorganiza
tion Act of 1974,42 U.S.C. §5842(4). 

NRDC by letter dated August 7, 1975, originally requested that the Com
mission license ERDA waste storage'tanks at Hanford, Savannah River, and 
Idaho National Engineering Laboratories (INEL). Responding to NRDC's re
quest, which was also presented to ERDA, ERDA informed the Commission by 
letter of February 5, 1976, that it intended to use the facilities in question for 
storage of wastes for less than 20 years. The Commission, after carefully review
ing the matter, determined not to license the facilities on the grounds that they 
did not come within the scope of Section 202(4).2 NRDC was informed of this 
determination by letter of September 14 from Mr. Lee V. Gossick, Executive 
Director for Operations. ERDA was also informed by letter of September 14 of 
this determination and of the Commission's intention to reassess the matter 
within 10 years. ERDA responded by letter of January 17, 1977, that it would 
inform the Commission of any changes in plans for the tanks and that it agreed 
to a reassessment within 10 years. In response to NRDC's December 10 request 
for reconsideration, the Commission on February 11, 1977, solicited the views 
of ERDA and the NRC staff. ERDA responded on February 17 and the staff 
responded on March 8, 1977, both indicating that the facilities in question are 
beyond the scope of Section 202(4). The staff, however, stated reservations with 

1 NRDC's original request of Augusi 7, 1975, sought to have the Commission license 
three projects under Section 202(4): Project 76-6-b at Richland, Washington; Project 76-6-a 
at Savannah River, South Carolina; and Project 74-1-c at Idaho National Engineering 
Laboratories (lNEL), Idaho. The lust two were incorrectly described in the original request, 
the correct numbers for the projects being 76-8-b at Hanford Reservation, Washington, and 
76-8'11 at Savannah River, South Carolina. The request for' reconsideration uses the correct 
project numbers for Hanford and Savannah River, but makes no mention of the INEL 
Project. We assume, therefore, that NRDC no longer insists that the INEL project comes 
within the scope of Section 202(4). 

2The determination was made by the Commission at a policy session on July 8, 1976. 
The subsequent letter from the Executive Director for Operations reflected this determina
tion. 
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respect to removing wastes from the tanks and requested further information on 
the 1977 tanks. 

The record before the Commission consists of some 300 pages of correspon· 
dence and submissions, which are described above. The Commission also takes 
note of the generic environmental statements on the Hanford and Savannah 
River' facilities, which are referenced in ERDA's correspondence and which have 
been available to all parties. 

The projects in question concern the construction of underground tank 
facilities for the storage of high level radioactive wastes generated by ERDA and 
its predecessor, the Atomic Energy Commission (AEC), in the production' of 
plutonium. for use in .the nation's defense program. High level radioactive wastes 
consist" of the aqueous and concentrated radioactive bypro ducts of the solvent 
extraction process utilized in the production of plutonium or in reprocessing 
spent reactor fuels. See 10 CFR Part 50, Appendix F. (Spent fuel from naval 
reactors is reprocessed at Idaho National .Engineering Laboratories, facilities 
which are not discussed herein.) Plutonium is produced at Savannah River and· 
the Hanford Reservation, and the waste byproducts are stored at these sites. See 
NRDC Memorandum of Points and Authorities, ftIed with NRDC Request of 
August 7, 1975, and refiled with the December 10 Request, pp. 2·3. ' 

At Hanford there ,are 156 underground storage tanks presently in use. They 
vary in size from 54,000 gallons to 1,000,000 gallons, and date from 1943 to 
1975. All tanks built since 1953 are of 1,000,000 gallon capacity, and those 
built since 1968 (7 tanks) are double walled for improved leak protection. 
Wastes stored are presently in excess of 50 million gallons. The FY 1976 and FY 
1977· construction projects would add 12 new, double walled, million gallon 
tanks to the facilities, primarily to replace older tanks from which leaks are 
possible. Final Environmental Statement, Waste Management Operations, Han· 
ford Reservation, ERDA·1538 (December 1975), Vol. 1, pp. II. 1·36; V·l to 
V·5. 

At Savannah River there are 37 tanks in use or nearing completion, dating 
from 1951 to the present. Tank capacity varies from 720,000 gallons for the 
earliest tanks to 1,300,000 gallons for the latest tanks. Thirteen tanks, seven 
nearing completion, are double walled. Total volume of wastes presently stored 
at Savannah River is in excess of 20 million gallons, and plans are to retain liquid 
and solid wastes at approximately 20 million gallons. The FY 1976 and FY 1977 
construction projects would add 10 new, double walled tanks of 1,300,000 
gallon capacity each, primarily to replace older leaking tanks. Draft Environ· 
mental Statement, Waste Management Operations, Savannah River Plant, 
ERDA·1537 (October 1976), pp. 11·64 to 11·96. 

Certainly, the major issue raised by the NRDC petition is a legal question. 
Since ERDA facilities are generally exempt from the licensing requirments of the 
Atomic Energy Act, 42 U.S.C. §2140, licenSing the new ERDA waste tanks is 
required only if they come within the scope of Section 202(4) of the Energy 
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Reorganization Act of 1974, 42 U.S.C. § 5842(4). Under this section, NRC has 
licensing authority over: 

Retrievable Surface Storage Facilities and other facilities authorized for the 
express purpose of subsequent long term storage of high level radioactive 
waste generated by the Administration. .. . 

Since "Retrievable Surface Storage Facility~' is in initial caps, reference to a 
specific type of facility planned for the 1980's is evidenced.3 Indeed, NRDC 
concedes this point (NRDC Memorandum of Points and Authorities, p. 45, 
n.99), and insists instead that wastes cannot be retrieved from the facilities in 
question. NRDC Request of December 10 at p. 4. 

NRDC argues that the ERDA waste tanks are "other facilities authorized for 
the express purpose of subsequent long term storage." NRDC reads this language 
as applying to any facility authorized on the date of enactment, or subsequent 
thereto, which is for the purpose of storing wastes for a period in excess of 20 
years. NRDC Memorandum of Points and Authorities, pp. 41·65. The NRDC 
argument fails to adequately explain the passage in the Senate Report which 
states the purpose of Sections 202(3) (governing facilities for storing commer· 
cially generated wastes) and 202(4): 

These two paragraphs [(3) and (4) of Section.202] anticipate the time, 
probably in the 1980's, when commercial nuclear power reactors will 
generate more high level radioactive waste material than reactors in the 
Government sector, including those used in the weapons program. At 
present, most of the wastes which are leaking from temporary tanks in AEC 
storage facilities are from the weapons program. The committee intends that 
new facilities now being planned for long term storage of commercial wastes 
will meet strict ',licenSing standards of [NRC]. (Emphasis added.) S. Rep. 
No. 93·980, 93rd Cong., 2d Sess. at 60 (1974). 

. - \ 

This passage evidences Congress' intention ~hat Section 202(4) applies to a new 
generation of facilities which have yet to be designed, and that Congress con· 
siders eXisting ERDA -tanks- to be temporary, not long term facilities., , 

This interpretation is reinforced by language in the Conference Report 
describing Section i02(4): . . ' 

The conference substitute also retains the Senate language with respect to 
licensing of ,"retrievable surface storage faciJities" and other facilities for 
long term storage of high level radioactive waste. Such facilities are not now 
in existence but will be developed in the near future for long term, possibly_ 
permanent, storage of high level radioactive wastes, includi!lg wastes from 
the licensed sector. H.R. Rep. No. 93·1445, 93rA Cong., 2d Sess. 34 (1974). 

3 See Hearings on S. 2135 and S. 2744 Before the Subcomm. on Reorganization, 
Research and Int'! Organization of the Sen. Com. on Government Operations, 93rd Cong., 
2d Sess., at 338, 345 (1974). 
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We read this language as looking to the future at facilities yet to be designed 
which will handle wastes from the licensed sector as well as defense wastes. 

, Although we are of the opinion that, in enacting Section 202(4), Congress 
had in mind facilities of future design for use in the 1980's, we are of the 
opinion that Section 202(4) would nevertheless apply to facilities constructed 
prior to that time using an existing design if it could be shown that they were 
"authorized for the express purpose of subsequent long term storage.'''' The plain 
meaning of the statute requires this much. But the "authorized for the express 
purpose" phrase seems to indicate that examination of subsequent authorization 
acts is appropriate in ascertaining the applicability of Section 202(4). Turning to 
the 1976 Fiscal Year Authorization Act for the tanks in question, P.L. 94·187, 
we find nothing to indicate an intent that the authorized facilities are for long 
term storage of radioactive wastes. Indeed, the opposite is the'case. As ERDA 
has repeatedly pointed out, ERDA letter of February 5, 1976; ERDA letter of 
February 17, 1977, the Senate Report on the 1976 Authorization Act states: 

... these facilities for short term storage of radioactive waste are not reo 
quired to be licensed by the Nuclear Regulatory Commission. S. Rep. No. 
94·514, 94th Cong., 1st Sess. 75 (1975). ' 

Accordingly, the 1976 projects are beyond the scope of Section 202(4). Similar· 
ly, in the absence of language in the 1977 authorization statute indicating that 
the facilities are authorized for the express purpose of long term storage, we 
would be reluctant to rule 'that the facilities are subject to Section 202(4), 
particularly in light of the legislative history reflecting a concern for a new 
generation of facilities. 

The present record supports the conclusion that the storage tanks autho· 
rized for FY 1976 and FY 1977 a're part of the present generation of interim 
waste management facilities, not a new generation of long term storage facilities. 
ERDA has repeatedly referred to its waste programs at Hanford and Savannah 
River as "interim" or "short term."s The program at Hanford entails the 
evaporation of existing aqueous' wastes to ''salt cake," "sludge," and residual 
liquids to decrease the volume' of wastes that must be stored and minimize 
potentialleaks.ERDA·1538, supra at Y·2. Current plans call for completion of 
the solidification program and transfer of residual liquids to new double walled 
tanks by the early 1980's. In the meantime, ERDA plans to conduct research, 
development, and demonstration programs for ultimate disposal of the wastes in 
facilities yet to be designed. ld. at Y·13 to Y·I5. Selection' of an ultimate 
disposal technique, which would be subject to NRC licensing, is planned for 
1980.ld. at Y-13. Operations at Savannah River are similar, with completion of 

4We find it unnecessary to define what is meant by "long term," although we note that 
had Congress intended a precise number of years to be determinative, it hardly could have 
chosen a more imprecise means of saying so. See S. Rep. supra at 59-60. 

S See Hearings, supra, note 3 at 321-322; 337-347; 41 FR 45901 (October 18, 1976). 
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the solidification program schedule for the mid·1980's. ERDA·1537, supra pp. 
11·64 to 11·79. A technical alternatives document assessing alternative disposal, 
plans for wastes from both sites (and INEL) will be published by ERDA in 1977 
as the first step in preparing an environmental statement on these plans. See 41 
FR 45901 (October 18,1976). ERDA's planned long term facilities seem to be a 
proper subject for licensing under Section 202(4), while its present interim 
programs at Savannah River and Hanford are beyond the scope of this section. 

We are aware of our staffs concern that the technology for complete reo 
moval of neutralized waste has not been convincingly demonstrated. It is clear, 
however, that the tanks have been designed for such removal and that Congress 
has authorized them with such design in view. Wholly apart from the considera· 
tion that the possibility of contaminating residues would not make these tanks 
long term storage facilities, the question of our mandatory licensing jurisdiction 
is settled by Congress' actions. 

We tum finally to the staffs statement that it would be advisable to obtain 
more information on the FY 1977 tanks. We do not agree with the staff that 
additional information is necessary to a decision on the scope of Section 202(4). 
The environmental statements describe the design characteristics of waste 
storage tanks in detail, and they indicate that the FY 1977 tanks are not of a 
different design. ERDA·1538, supra p. V·3; ERDA·1537, supra p. 11·69. 

In summary, we observe that the present controversy chiefly involves a 
dispute over the scope of Section 202(4) and Congress' intentions in enacting 
this section of the Energy Reorganization Act. Further proceedings on this 
matter could not meaningfully add to the record on this question, the parties 
having fully expressed their views on the legal interpretations to be given the 
legislative history of Section 202(4). Accordingly, and in light of the representa· 
tions made by ERDA in prior correspondence, we deny NRDC's request for 
further proceedings, we reaffirm our earlier determination that the ERDA waste 
tanks authorized by FY 1976 are beyond the scope of Section 202(4), and we 
determine that the FY 1977 tanks are similarly beyond the scope of Section 
202(4). 

It is so ORDERED. 
Commissioner Gilinsky concurs in the result. 

Dated at Wasington, D.C. 
this 31st day of March 1977 

For the Commission 

Samuel J. Chilk 
Secretary of the Commission 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of 

Alan S. Rosenthal, Chairman 
Richard S. Salzman 

Jerome E. Sharfman 

THE TOLEDO EDISON COMPANY 
THE CLEVELAND ELECTRIC 

'ILLUMINATING COMPANY 

(Davis· Besse Nuclear Power 
Station, Units 1, 2, and 3) . 

THE CLEVELAND ELECTRIC 
ILLUMINATING COMPANY, et al. 

(Perry Nuclear Power Plant, 
Units 1 and 2) . 

Docket Nos. 50·346A 
50·500A 
50-S01A 

Docket Nos. SO·440A 
SO·441 A 

March 1, .1977 

The City of Cleveland seeks to disqualify a law firm from representing one 
of the applicants in this antitrust proceeding. Upon appeal by the City from the 
decision of the Special Board convened pursuant to 10 CFR §2.713(c) 
(LBP·7640, NRCI·76/11 561) and from the Antitrust Board's order dismissing 
the disqualification proceeding on the ground of collateral estoppel, the Appeal 
Board rules that (1) the doctrine of collateral estoppel is applicable in disqualifi· 
cation proceedings; (2) the Special Board was correct in its determination that 
all of the preconditions to application of collateral estoppel are present in this 
case. 

Decision of the Special Board and order of the Antitrust Board affirmed; 
jurisdiction over the disqualification matter retained by Appeal Board pending 
the outcome of the appeal taken from the Federal district court decision upon 
which collateral estoppel was based. 
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COMMISSION PROCEEDINGS: RES JUDICATA/COLLATERAL ESTOPPEL 

Collateral estoppel precludes the relitigation of issues of law or fact which 
have been finally adjudicated by a tribunal of competent jurisdiction in a pro· 
ceeding involving the same parties or their privies. Alabama Power Co. (Farley, 
Units 1 and 2), ALAB·182, 7 AEC 210, 212·13 (1974). 

COMMISSION PROCEEDINGS: RES JUDICATA/COLLATERAL ESTOPPEL 

Collateral estoppel applies in administrative adjudicatory proceedings. 
Alabama Power Co. (Joseph M. Farley Nuclear Plant, Units 1 and 2), ALAB·182, 
7 AEC 210, 214 (1974); United States v. Utah Construction and Mining Co., 
384 U.S. 394,421·22 (1966). 

COMMISSION PROCEEDINGS: RES JUDICATA/COLLATERAL ESTOPPEL 

Subject to certain exceptions, a judicial decision is entitled to the same 
collateral estoppel effect in a later administrative proceeding as it would be 
accorded in a subsequent judicial proceeding. 2 Davis, Administrative Law 
Treatise, § 18.11 at p. 619 (1958), citing Lentin v. Commissioner, 226 F.2d 695 
(7th Cir. 1955), "Certiorari denied, 350 U.S. 934 (1956). 

COMMISSION PROCEEDINGS: RES JUDICATA/COLLATERAL ESTOPPEL 

"When the legislative intent is to vest primary power to make particular 
determinations concerning a subject matter in a particular agency, a court's 
decision concerning that subject may be without binding effect upon that 
agency." 2 Davis,Administrative Law Treatise, § 18.12 at pp. 627·28. C[. United 
States v. Radio Corporation of America, 358 U.S. 334, 347·52 (1959). 

COMMISSION PROCEEDINGS: RES JUDICATA/COLLATERAL ESTOPPEL 

The issue of whether a law firm, because of its prior representation of a city 
in connection with municipal bond matters, should be precluded from later 
representing the city's adversary in an antitrust proceeding, is not one for which 
Congress has expressed an intent that the NRC should resolve, independent of a ' 
court's resolution of the same issue in an antitrust proceeding involving the same 
parties. Nor does application of collateral estoppel in such circumstances consti· 
tute an unwarranted intrusion into the ability of the Commission to control its 
internal proceedings. 
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COMMISSION PROCEEDINGS: RES JUDICATA/COLLATERAL ESTOPPEL 

The application of collateral estoppel does not hinge on the correctness of 
the decision or the interlocutory rulings of the first tribunal; it is enough that 
that tribunal had jurisdiction to render the decision. IB Moore's ,Federal 
Practice, Pars. 0.405(1) and [4.-1) at p. 629 and pp. 634-37 (2d ed. 1974). 

COMMISSION PROCEEDINGS: RES JUDICATA/COLLATERAL ESTOPPEL 

- With respect to res judicata, "it is no objection that the former- action 
included parties not joined in the present action, or vice versa, so long as the 
judgment was rendered on the merits, .the cause of action was the same and the 
party against whom the doctrine is asserted was a party to the former litigation." 
Dreyfus v. First National Bank of Chicago, 424 F.2d 1171, 1175 (7th Cir.), 
certiorari denied, 400 U.S. 832 (1970); Hummel v. Equitable Assurance Soc., 
151 F.2d 994, 996 (7th Cir. 1945). The same principle applies where collateral 
estoppel is involved. 

COMMISSION PROCEEDINGS: RES JUDICATA/COLLATERAL ESTOPPEL 

Collateral estoppel applies to both factual and legal questions which have 
been previously adjudicated. Sa fir v. Gibson, 432 F.2d 137, 142-43 (2d Cir. 
1970), certiorari denied, 400 U.S. 850 and 942 (1970). 

Messrs. Malcolm C. Douglas, Acting Director of Law, and . 
Robert D. Hart. 1st Assistant Director of Law, Cleveland, 
Ohio, for the City of Cleveland. 

Mr. Michael R. Gallagher, Cleveland, Ohio, for Squire, 
Sanders & Dempsey'. 

Messrs. Joseph Rutberg and Michael B. Blume for the 
Nuclear Regulatory Commission staff. 

DECISION 

Opinion of the Board by Mr. Rosenthal, in which Messrs. Salzman and Sharfman 
join: 

Coming before us for a second time is the attempt of the City of Cleveland, -
founded upon 10 CFR 2.713(c), to disqualify the law firm of Squire, Sanders 
and Dempsey from representing the Cleveland Electric Illuminating Company in . 
this antitrust proceeding. On the previous occasion, we were confronted with an 
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order by the Licensing Board conducting the antitrust proceeding (the "Anti· 
trust Board") which had directed the disqualification of the law firm. This order 
had been entered notwithstanding the contrary conclusion on the disqualifica· 
tion question ,reached by a differently constituted special Licensing Board (the 
"Special Board"), convened under Section 2.713(c) for the express purpose of 
considering whether the charges preferred by the City against the law firm were 
meritorious and warranted the firm's suspension from the proceeding. Following 
our review of the matter, we held that, in cases such as this; Section 2.713(c) 
requires the special board to decide the disqualification matter in its entirety, 
"the initial board's function thereafter [being] limited to the carrying out of the 
ministerial duty of promptly entering an order giving effect to the special 
board's decision." ALAB·332, NRCI·7616 785, 794 (June 11, 1976). We went 
on to conclude, however, that- the determination of the Special Board in this 
instance was infected with errors of law and, further, that the .law firm was 
entitled to an evidentiary hearing before that Board.ld. at 794·802. According· 
ly, we remanded the case to the Special Board for further proceedings consistent 
with the views expressed by us. 

What is now at issue is an order by the Special Board on the remand, 
granting by a divided vote the motion of the law firm to dismiss' the disqualifi. 
cation proceeding on the ground of collateral estoppel. LBP·7640, NRCI·76/11 
561 (November 5, 1976).1·For its basis, the motion had relied upon a district 
court decision, after an evidentiary hearing; rejecting Cleveland's endeavor to 
disqualify Squire, Sanders and Dempsey from repre~enting the Cleveland Electric 
IIIuminating Company in a civil antitrust procee.:rng in that court which had 
been instituted by the City against that utility and others in 1975. City of 
Geveland v. The Cleveland Electric Illuminating Co., Civil Action No. C75·560 
(N.D. Ohio, August 3, 1976). Agreeing with the law firm that a party in an 
administrative proceeding may be estopped from relitigating issues decided 
adversely to it in a judicial proceeding, the Special Board then determined that 
the decision of the district court addressed and resolved the same basic issue as 
was raised by the City in seeking the firm's disqualification from our antitrust 
proceeding. 

On a full consideration of the papers submitted to us in support of and in 
opposition to the appeal taken by the City from both the Special Board's order 
and the order of the Antitrust Board giving effect thereto,2 we affirm. Because, 
however, we have been told that the district court's decision is now pending 

I As required by ALAB·332, the Antitrust Board gave automatic effect to the Special 
Board's action in a brief unpublished order entered on November 23, 1976. 

, 'We have also scrutinized with care the 41·page decision of the district court, which was 
appended to the law firm's August 6, 1976, motion seeking a temporary stay of further 
discovery. 
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before, the Court of Appeals for the Sixth Circuit on the City's appeal, we are 
retaining jurisdiction over the matter. Should the Sixth Circuit reverse, vacate or 
significantly modify the district' court's ruling, within thirty days, thereafter the 
City may file a motion with us requesting such relief as it may deem appropriate 
in light. of that development. Cf. Occidental Life Ins. Co. v. Nichols, 216 F.2d 
839 (5th Cir. 1954); Ray ,v. Hasley, 214 F.2d 366,368-69 (5th Cir. 1954); Walz 
v. Agricultural Ins. Co. 282 Fed. 646,649 (E.D. Mich. 1922). . 
_,,' A. The _essential ingredients of the doctrine of collateral estoppel are well 
established and, having been accurately summarized' by the Special Board 
(NRCI-76/11 at 565), need not be rehearsed at length here. Suffice it to say-that 
the doctrine precludes the relitigation of issues of law or fact which have been 
finally adjudicated by a tribunal of competent jurisdiction in a proceeding in
volving the same parties or their privies. Alabama Power Co. (Joseph M. Farley 
Nuclear Plant; Units 1 and 2), ALAB·182, 7 AEC 210,212-13, remanded on 
other grounds, CLI-74.12, 7 AEC 203 (1974V -

It is equally settled that collateral estoppel is as applicable in administrative 
adjudicatory proceedings as it is in the judicial arena. Id. at 214;'citing, inter alia, 
United States v. Utah Construction and Mining Co., 384 U.S. 394, 421-22 
(1966); Further, as a general matter, a judicial decision is entitled to precisely' 
the same 'collateral estoppel effect in a later administrative proceeding as it 
would be accorded in a subsequent judicial proceeding. 2 Davis, Administrative 
Law Treatise, § 18.11 at p. 619 (1958), citing Lentin v. Commissioner, 226 F.2d 
695 (7th Cir. 1955), certiorari denied, 350 U.s. 934 (1956). 

It is quite true that "when the legislative intent is to vest primary power to 
make particular determinations cOIlcerning a subject matter in a particular 
agency, a court's decision concerning that subject matter may be without bind
ing effect upon that agency." 2 Davis, supra, § 18.12 at pp. 627-28. C[. United 
States v. Radio Corporation of America, 358 U.S. 334, 347-52 (1959). We agree, 
however, with the majority of the Special Board (NRCI-76/11 at 566) that that' 
principle does not'come into play in this case. At bottom, the issue on the merits 
before the Special Board was whether, essentially by reason of its prior repre
sentation of the City in connection with municipal bond matters, the law firm' 
should be precluded from now representing the City'S adversary in an antitrust 
proceeding. We discern no legislative purpose that this Commission resolve such 
an issue independently of a court's resolution of the same issue in an antitrust 
proceeding before it involving the same parties. 

Nor do we subscribe to the belief of the dissenting member of the Special 
Board that the application of collateral estoppel in this case would const'itute an 

'In ,recent years, however, the courts have shown a tendency to' retreat from the 
requirement of mutuality in certain circumstances. See, e.g., Blonder·Tongue Laboratories v. 
University of Illinois Foundation, 402 U.S. 313 (1971). 
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unwarranted intrusion into the ability of the Commission to control its internal 
proceedings and, as such, would be contrary to public policy. NRCI-76/11' at 
570. That line of reasoning might well have had force were the Special Board 
here concerned with the manner in which the law:firm had conducted itself 
.during the course of our antitru~t proceeding. Assuredly, the Commission's 
adjudicatory boards must be free to take, appropriate measures-including 
debarment from a proceeding-against any counsel whose' actions threaten the 
orderly and proper course of the proceeding, whether or not like conduct by the 
same c~unsel has been deemed cause for disciplinary action in a related judicial 
proceeding. And, conceivably, there may be other types of situations in which it 
would be important for the Commission to reserve to itself decision in a pro
ceeding involving allegations of unethical conduct by attorneys practicing before 
it. But it is difficult to fathom why the Commission's ability "to control its 
~ternal proceedings" would be imperiled to any material extent were collateral 
estoppel effect accorded to a judicial determination respecting whether the Code 
of Professional Responsibility permits a law firm to represent a particular client 
in specified circumstances.4 

, B. Having thus concluded that the doctrine of collateral estoppel is appli
cable in a Section 2.713(c) proceeding such as that at bar, we now turn to 
consider whether the Special Board was right in its determination that all of the 
preconditions to its application are present in this instance.' We answer this 
question in the affirmative. ' 

Our reading of the district court's August 3,,1976, decision in City of 
Qeveland v. 'lhe,Qeveland Electric Illuminating CO., supra, leaves us in no doubt 
that the issue there considered and, decided (after the evidentiary hearing in 
which both the City and Squire, Sanders and Dempsey participated) is precisely 
that which the Special Board had before it. To repeat, that common issue is 
whether the Code of Professional Responsibility interdicts Squire, Sanders and 
Dempsey's representation of the Cleveland Electric Illuminating Company, in 
now ongoing antitrust proceedings by reason of the ,fIrm's prior representation 
of another and adverse party to those pro~eedings (the City) in connection with 
different matters. 

It is, of course, of no present moment whether the court properly decided 
the issue; i.e., whether its findings of fact and conclusions of law were well 

4The foregoing discussion should not be taken to'mean that this Commission is autho
rized to disqualify an attorney only for unprofessional conduct directly interfering with the 
course of our own proceedings. Indeed, in ALAB-332, supra, we considered and explicitly 
rejected an earlier holding to that effect by the Special Board (as then constituted). See 
NRCI-76/6 at 794-96. What we are concerned with here is not whether 10 CFR 2.713(c) 
reaches the violation of the Code of Professional Responsibility asserted by the City but, 
rather, with the entirely different question whether the determination of the district court 
adverse to the City is to be given collateral estoppel effect. ' 
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founded. Nor is it pivotal whether, as the City maintains, the court erred in its 
rulings on discovery matters. As the doctrine of collateral estoppel has been 
formulated, its application does not hinge upon a demonstration that the deci
sion of,the first tribunal, as well as all of its interlocutory rulings, were correct; it 
is enough that that tribunal had jurisdiction to render the decision.5 IB Moore's 
Federal Practice, Pars. 0.405[1] and [4.-1] at p. 629 and pp. 634-37 (2nd ed. 
1974), '~~d cases there cited. In any event, as previously noted, the. City has 
appealed the district court's decision to the Sixth Circuit; should that appeat 
prove successful, the City will be in a position to ask that it be relieved of the 
estoppel created by'the district court's decision. , . ' 

Finally, the City"scontraiy view notwithstanding, it is irrelevant th~t the 
NRC s'taff and the Department of Justice are parties to oUf antitrust proceeding 
but not 'to the district court proceeding. With respect to,res judicata, ;~.: .. it is no 
objection that the former action included parties ,not joined in the present 
action, or vice versa, so long as the judgment was rendered on the merits, the 
cause of action was the same and the party against whom the doctrine is asserted 
was a party to the former litigation'." Dreyfus v. First National Bank of Chicago, 
424' F.2d 1171, 1175 (7th Cir.) , certiorari denied, 400 U.S. 832 (1970); 
Hummel v. Equitable Assur. Soc., 151 F.2d 994,996 (7th Cir. 1945). There is 
no readily apparent reason why a different principle should obtain where col
lateral estoppel is involved. Thus, irrespective of whether the staff and the De
partment of Justice might be deemed parties to the disqualification matter be
cause it arises out of the antitrust proceeding,6 the district court's decision is 
fully binding upon the City. 7 

5 It might be noted that, although the City strenuously insists that the district court 
committed various errors, there is no claim that those errors amounted to a denial of due 
process. Rather, the City's sole assertion of a deprivation of due process is advanced in the 
context of the dismissal of the proceeding before the Special Board on collateral estoppel 
grounds, The City apparently reasons that that dismissal stripped it of procedural rights 
(such as discovery and a full evidentiary hearing) guaranteed by our decision in ALAB-332. 
The City is mistaken. The portion of ALAB-332 relied upon was addressed to the pro
cedures to be followed by the Special Board on the then-justified assumption that that 
Board would be called upon to decide the disqualification matter on the merits. Nothing in 
our earlier opinion can be reasonably' construed as conferring any vested right to an evi
dentiary hearing in the event that, because of the occurrence of new developments, Special 
Board consideration of the merits of the controversy should become inappropriate as a 
matter of law. 

6 The staff, but not the Department, has involved itself in the disqualification matter. 
7 Although the NRC staff joins the law firm in urging affirmance of the result reached by 

the Special Board, it does not agree with the totality of that Board's reasoning. In essence, 
the staffs position is that (1) we held in Farley, ALAB-182, supra, that the application of 
collateral estoppel is a matter of discretion insofar as an administrative agency is concerned; 
(2) in the circumstances here, collateral estoppel should not be applied with respect to the 
"ultimate question of disqualification" but, rather, only with respect to the crucial findings 

(continued on next page) 
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: For the foregoing reasons, the Nove~ber 5, 1976, decision of the Special 
Board, and the November 23,1976, order of the Antitrust Board entered on the 
basis ~f that decision, are affirmed. This Board shall, however, retain jurisdiction 
over the disqualification matter pending the decision of the Court of Appeals for 
the Sixth Circuit on the appeal taken by the City of Cleveland from 'the August 
3; 1976, decision of the District Court for' the Northern District of Ohio in.' City 
of Qeveland v. The Cleveland Electric Illuminating CO.; supra. Within thirty days 
of its rendition, the City may bring 'the SiXth Circuit's decision to our attention 
and, in connection therewith, apply' for such relief as may seem appropriate in 
light of that deCision.'In the absence of such an application within the prescribed 
period, this' Board's jurisdiction over, the disqualification proceeding' shall 
terminate autom~tical1y without our further order. . " , 

It is sO ORDERED. ' " 

.' 

(continued from previous page) 

FOR THE ATOMIC SAFETY ANP 
UCENSn~G APPEAL BOARD 

., 
Margaret 'E. Du Flo . . 
Secretary to the Appeal Board 

, I 

of fact made 'by the district court; and (3) on the facts as found by that court, the legal 
conclusion perforce follows that the law firm should not be disqualified. 

We cannot accept this analysis. In the first place, nothing said by us in Farley suggests 
that, absent overriding competing public policy considerations (and here none has been 
shown), 'an administrative agency is free to withhold the application of collateral estoppel as 
a discretionary matter. Secondly, the staff cites no authority for its seeming belief that, for 
collateral estoppel purposes, a distinction is to be drawn between isSues of fact and is'sues of 
law. The preva~g view would appear to be otherwise: if the doctrine comes into play at all 
in the particular case, it reaches previously adjudicated factual and legal questions alike. See, 
e.g .• SafIT v. Gibson. 432 F.2d 137,:14243 (2nd Cir., Friendly J.), certiorari denied. 400 
U.S. 850 and 942 (1970). 
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Cite as 5 NRC 565 (1977) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-379 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of 

Michael C. Farrar, Chairman 
Dr. lawrence R. Quarles 

Richard S. Salzman 

CONSUMERS POWER COMPANY 

(Midland Plant, Units 1 and 2) 

. Docket Nos. 50·329 
50·330 

March 4,1977 

Upon renewed motion for directed certification by the staff, seeking inter· 
locutory review of Licensing Board rulings which excluded prospective staff 
witnesses from the hearing room while other parties' witnesses testified, the 
Appeal Board considers the explanation provided by the Licensing Board, in 
resp'onse to ALAB·365, and rules that that Board abused its discretion and must 
abandon its exclusionary practices with respect to staff witnesses: 

Motion for certification granted; Licensing Board directed to conform 
further proceedings before it to the Views expressed in this opinion. 

RULES OF PRACTICE: CERTIFICATION 

An appeal board is justified in reviewing, through directed certification, 
interlocutory rulings of a licensing board which threaten to impede the full 
development of the record. 

RULES OF PRACTICE: GUIDANCE FROM JUDICIAL PROCEEDINGS 

While an NRC adjudicatory board may take guidance from rules and 
practices of Federal courts, there must first be inquiry into whether the situ· 
ations are truly similar. Duke Power Co. (Catawba, Units 1 and 2), ALAB·355, 
NRCI.76/l0 397,402-05 (1976).' 

RULES OF PRACTICE: SEQUESTERING OF WITNESSES 

Counsel in NRC proceedings may need the aid of several expert assistants 
during cross·examination of other parties' witnesses, and should not be denied 

565 



that aid except for serious reason. This is so even if the experts may later 
become witnesses. 

ADJUDICATORY PROCEEDINGS: STATUS OF NRC STAFF 

The particular status of the NRC staff does not entitle it to be treated any 
differently from other parties to a proceeding. Where staff witnesses are in a 
different position vis-a-vis a particular issue than other parties' witnesses, how
ever, disparate treatment may be warranted. 

Mr. Myron M. Cherry, Chicago, Illinois, for the intervenors, 
Saginaw Valley Nuclear Study Group, et al. 

Messrs. Milton J. Grossman and James Lieberman for the 
Nuclear Regulatory Commission staff. 

MEMORANDUM AND ORDER 

The staff has renewed its request that we step into this postconstruction 
permit proceedingl in the midst of trial and disapprove the Dcensing Board's 
practice of excluding prospective staff witnesses from the hearing room while 
other parties' witnesses testify.2 We have an aversion to interfering with a trial 
board's conduct of a hearing. Here, however, there appears to be no warrant for 
the Board's sequestration of staff witnesses; more importantly, its continuing 
series of rulings threatens to impede rather than to assist the search for truth. We 
reluctantly conclude that the Board below has abused its discretion and that the 
public interest requires corrective action now; accordingly, we instruct the Board 
to abandon the course it has thus far followed with respect to the exclusion of 
staff witnesses. 3 

1. When this matter first came before us4 we surmised that the Board was 
sequestering all parties' prospective witnesses for the customary purpose of 
"insur[ing] the credibility of subsequent witnesses by preventing them from 

1 The proceeding was convened by the Commission in the wake of Aeschliman v. NRC, 
547 F.2d 622 (D.C. Cir., July 21, 1976). certiorari granted. _ U.S.3570.February 22, 
1977. 

2 The request comes to us by way of a motion for directed certification (a procedure first 
held permissible in Public Service Co. of New Hampshire (Seabrook Units 1 and 2), 
ALAB-271.1 NRC 478 (1975». 

'The Board has excluded ·other parties' prospective witnesses as well. Those parties. 
however. have not pursued the matter before us (see fn. 9. infra). 

4The staffs original motion was filed on December 11. 1976. after less than a week of 
hearings had taken place. 
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deliberately fashioning their testimony in such a way as to support the testi
mony of those who preceded them."s Because other considerations-e.g., the 
Board's failure to impose the usual restraints against the witnesses' reading the 
transcript of prior testimony-left us unsure that this traditional reasoning 
underlay the Board's action, we remanded the matter to the Board so that it 
could inform us of the "preci~e rationale for the unusual rulings objected to.,,6 
In that connection, we suggested that, in light of the particular circumstances of 
the case, there might be a distinction drawn between the witnesses for the staff 
and the witnesses for other parties.' 

On February 7th, after another two weeks of hearing had been held, the 
Board responded by declaring that it was continuing to exclude witnesses for all 
parties because in its view "the spontaneity of the person testifying is en
couraged by the absence of those who may be known by the witness to agree or 
disagree with his position."s It thought that a "more revealing account" of the 
past and future course of the "Dow-Consumers relationship" (which is at the 
heart of one aspect of the present proceeding) might thereby be obtained. The 
Board added that it perceived "no distinction between the presence of Staff 
witnesses" and "those of other parties." 

In renewing its motion with us, the staff attacks the Board's rulings both in 
the abstract and as applied to its witnesses. The utility company, which initially 
joined in the stafrs motion and asked that'we grant relief to its witnesses also, 
has not renewed its motion.9 We therefore consider the impact of the Board's 
rulings only insofar as they affect the staff. ' 

2. We stress at the outset that if the only adverse impact of those rulings was 
that they were inconveniencing the staff witnesses we would not be inclined here 
either (1) to exercise our authority to intercede in Licensing Board proceedings 

5 ALAB-365, 5 NRC 37, 38 (January 18, 1971). 
a ld. at 38. 
'Consumers Power had filed a short statement joining in the staffs motion and asking 

that relief be extended to its witnesses as well. 
S In some instances, the Board below seems to be taking a more traditional approach to 

sequestration, i.e., using it for what the commentators say is the purpose of ''preventing one 
prospective witness from being taught by hearing another's testimony," See VI Wigmore 
(3rd ed.) § 1838, p. 352. Specifically, it has informed us that ''when the witnesses closest to 
the Dow-COnsumers relationship have testified, we have imposed a more stringent rule; (in 
addition to excluding them from the hearing room] we have barred discussions among 
themselves and reading of the transcript." Nothing said in this decision should be taken as 
being in any way critical of that practice in those circumstances. 

9 On February 11 th, we told the parties that the requests for certification would be 
deemed denied unless renewed by February 18th. ALAB-373, 5 NRC 415. The staff, but 
not Consumers Power, renewed its motion. Before it did, several more days of trial had 
taken place. The hearings have since been in recess and are scheduled to resume on March 
7th. 
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on an interlocutory basis or (2) to reverse the rulings of the Board below. As to 
the first point, the need to conserve our own time and resources, as well as our 
respect for the need of the trial boards to be free from undue interference in the 
conduct of their proceedings, call for us to exercise our authority only in ex· 
traordinary situations. Secondly, even a large degree of disaccommodation of the 
parties and their witnesses is a tolerable price to pay for a measure which a 
Board has reason to believe might aid it in ferreting out the truth; that the 
measure causes inconvenience does not of itself justify our inquiring into 
whether it is necessary or even useful. 

What is involved here, however, is not merely inconvenience. On the con· 
trary, the Board's rulings threaten to impede rath~r than aid the full develop. 
ment of the record. There is, then, justification both to review these rulings now 
and, as it turns out, to reverse them.10 

a. We begin by analyzing the differences between the practices usually fol· 
lowed at our hearings and those familiarly employed in adjudication elsewhere. 
The Board below apparently did not attach great significance to any such dif· 
ferences, for it said indiscriminately that sequestration orders are "commonplace 
in other forums." That they may be. Indeed, as the Board noted, such orders 
may even have to be granted now as a matter of right, not just of discretion, in 
the Federal courts. I I But this overlooks that even in the courts parties are free 
to argue that expert assistants should' be permitted to remain.12 Moreover, in 
any event it misses the point-judicial procedures should not be imported into 
the administrative arena uncritically,13 and the sequestration rule is one that has 

1 ~ The inte'rvenors, at whose behest the sequestration rulings have been issued, suggest 
that we should not become involved at this interlocutory stage because "the issue here is not 
novel nor unique." We disagree. Sequestration for the reason given and under the conditions 
established by the Board is, to our knowledge, unique in the annals of nuclear licensing and 
perhaps in other forums as well Neither the Board below nor the intervenors have cited to 
us any other instance in which witnesses have been excluded from a hearing room for the 
reason stated by the Board and without any limitations being placed upon their conversing 
among themselves or reviewing the transcripts. ' 

1 1 Rule 615, Federal Rules of Evidence, and the accompanying Advisory Committee's 
Note. ' 

12See 3 Weinstein's Evidence 11 615(01), p. 615-8, commenting on who may be 
exempted from the exclusionary rule: "Experts needed to advise counsel on technical 
matters, as -for instance in tax or patent litigation, might also qualify ..... under the 
exemption for "a person whose presence is shown by a party to be essential to the presenta· 
tion of his cause." This exemption appears to place no limit on the number of persons who 
might qualify under it. 

I 3 Of course, we have ourselves often been guided by the rules and practices followed by 
Federal courts. See, e.g., Public Service Co. of Indiana (Marble Hill Units 1 and 2), 
ALAB·374,5 NRC 417, 421 (February 11,1977) (additional views of Mr. Farrar,joined in 
by the entire Board). But before guidance can be taken from judicial proceedings, there 
must be inquiry into whether the situations are truly similar. See, e.g.,' Duke Power Co. 
(Catawba Units 1 and 2), ALAB-355, NRCI-76/10 397, 402-05. 
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to be applied with a sensitive concern for, the special nature of our proceedings. 
In this connection, the direct testimony of witnesses in nuclear licensing 

hearings is usually premed in written form so that all the other parties-as well as 
all potential witnesses-know in advance the basic position to be taken by each 
witness. In many instances the direct testimony is prepared and presented not by 
just one person but by a panel 'of witnesses, no one of whom possesses the 
variety of skills and, experience necessary to permit, him to endorse and to 
explain the entire testimony. For similar reasons, counsel conducting the cross
examination of a witness or a panel of witnesses often needs the assistan'ce of his 
own battery of experts. As all concemed recognize, under longstanding Federal 
court practice one representative of a party that is not a natural person is 
routinely exempt from sequestration even ,in the simplest of cases in order that 
he may assist counsel.l4 The Board .below,accordingly exempted one such per
son here. But in our proceedings-as well as in complex litigation elsewhere-it is 
not usually the presence of anyone person which counsel needs; rather, he needs 
the assistance of several experts, collectively skilled in all the topics under di,s-
cussion. " . ,,' . . 

It is for preCisely this reason that the staffis challenging the Board's ruling~. 
The staff claims that it is not sufficient for it to have just one expert available 
during the cross-examination of the other parties' witnesses.,Nor does the staff 
believe it remedies the situation for the Board to permit (as it has done) the 
staffs other experts to read the transcript of the proceedings after each day's 
session, for at that point it may be too late to suggest alternate lines of inquiry 
that might expose deficiencies in the testimony. 

We agree with all the staff says in this regard. The highly"technical and 
complex nature of 6u~ proceedings will in many instances demand that counsel 
have a number of expert assistants ready to aid him during cross-examination of 
other parties' witnesses. Counsel is entitled to this aid unless there is serious 
reason justifying the denial of it. 

In short, the 'Board's rulings could hamper the staffs ability to contribute to 
the ,development of a sound record. Those rulings can remain standing, then, 
only if there is some countervailing purpose which they serve,i.e., if iI} some 
other way they'might enhance full disClosure of all relevant evidence. 

b. We frankly do not perceive any such useful purpose here. To be sure, cine 
miiht envision situations in which a witness could be deterred from testifying 
fully by the presence in the courtroom of those able.and likely to take physical 

14 See Weinstein (fn. 12, supra) at pp. 615:1 - 615-2, quoting the Senate judiciary 
Committee's clarifying statement on the purpose of the exemption, granted by both past 
practice and the Rule, to "an officer or employee of a party which is not a natural person 

'designated as its representative by its attorney." 
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or economic reprisals against him. But we fail to see how the staff could be 
placed in this category. And in any event the Board's rulings were not carefully 
drawn to eliminate the presence of persons who might fit into it. Instead, the 
rulings were both too broad and too narrow to be suitable for that purpose. 

Specifically, they were overbroad· because they were addressed to all 
prospective witnesses, without regard to what their relationship to the witness 
testifying 'might have been. Thus, while the rulings might have hit some potential 
targets (e.g., the supervisors of Dow or Consumers employee-witnesses),' 5 they 
also bore heavily-and unnecessarily-upon staff witnesses who have in no way 
been shown to be in a position to exert a chilling effect upon any other wit
nesses.' 6 At· the same time, the rulings were too limited, for they might have 
missed other persons who, although (at least theoretically) in a position to apply 
an undue influence on a -witness, would not be' excluded because they were not 
themselves scheduled to appear as witnesses. 

, In sum, insofar as the'staffs prospective witnesses are concerned, we discern 
no basis upon which it could fairly have been concluded that their removal from 
the hearing room during other witnesses' te~timony might in any measure en
courage spontaneity. Nor will it otherwise lead to the development of a better 
record.17 Rather, as we have seen, there is serious reason to believe that their 
absence could have precisely the opposite effect.18 Accordingly, we must in-

" 

I 'We refer to people in such positions for illustrative purposes only, i.e., to exemplify 
the type of relationship that could conceivably give rise to the danger the Board was 
,attempting to avoid. In no way do we wish to be understood' as expressing an opinion as to 
whether any sinister influence has resulted from the involvement in this case of any par-
ticular individuals. ' 

,I 'The Board has not attempted to justify the exclusion of staff witnesses under the 
traditional type of sequestration order. Compare fn. 8, supra. For all that appears, the 
crucial matter now in controversy before the Board-i.e., the course of the Dow-Consumers 
relationship-involves testimony as to past events as to which the staff was not a participant. 
Thus, the traditional purpose to be served by a sequestration rule would not appear to be 
furthered by exclusion of staff witnesses in this case. But we do not place any prospective 
limits on the exercise of the Board's discretion in this respect, other than to say that, of 
course, any invocation of the rule against the staff witnesses must be justifiable under-and 
carefully explained in light of-the appropriate governing principles, includl1:,1t those dis-
cussed in this opinion. . . . ", ' 

I 71n seeking the' orders now being challenged, intervenors argued that credibility is 
important here. It may well be that the credibility of witnesses on essentially factual matters 

, (as contrasted with the validity 'of their expert opinions on technical subjects) takes on more 
significance here than in the ordinary case. But if that is true, and if there is a danger of 
improper collaboration on testimony, the measures challenged by the staff are not the ones 
to employ to avert that danger (see fn. 8, supra). ' 
, 18We have in the past repeatedly made, the point that its particular status does not 

entitle the staff to be treated any differently from the other parties to these proceedings. 
(continued on next page) 

570 



struct the Board to abandon the course it has followed when it has excluded 
staff witnet'ses.1 9 , 

The staffs motion for certification is granted; further proceedings before 
the Udensing Board shall conform to the views expressed herein. 

It is so ORDERED. 

(continued from previous page) 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board 

See Consolidated Edison Co. of New York (Indian Point Units I, 2 and 3), ALAB·304, 
NRCI'76/11,6 (text accompanying fns. 13-15) and cases there cited. (But cf.'Public Service 
Co. of New Hampshire (Seabrook Units 1 and 2), CLl-76-17, NRCI-76/11451,462, dealing 
with the Commission's consideration, in connection with a motion to suspend construction 
permits, of a "revised environmental survey" of the fuel cycle carried out by the staff
independent ,of its participation in any particular licensing proceeding-"at the explicit 
direction of the Commission '" focused along lines set forth by the Commission, and ... 
subject to ongoing Commission guidance during its preparation. ") In this instance, however, 
their witnesses are in a different position with respect to the issue being tried than are the 
witnesses of Consumers and Dow. Thisjustifies their being given disparate treatment for the 
limited purpose under discussion. 

19 Intervenors, who had little to say about why we should not interfere at this stage (see 
fn. 10, supra), have furnished us with virtually no defense of the merits of the Board's 
rulings. While they do assert that "the record below discloses multiple events of a lack of 
candor on behalf of" the staff, they made no effort to point us to even one of those events. 
We are disinclined to credit an unsupported assertion of this nature; in any event, even if 
true it would not support the Board's rationale. 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-380 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Alan S. Rosenthal, Chairman 
Dr. Lawrence R. Quarles 

Jerome E. Sharfman 

In the Matter of 

TENNESSEE VALLEY AUTHORITY 

(Hartsville Nuclear Plant 
Units 1A, 2A, 1B and 2B) 

Docket Nos. STN 50-518 
STN 50-519 
STN 50-520 
STN 50-521 

March 11, 1977 

Upon appeal by the applicant and the NRC staff from that part of 
LBP-76-35, NRCI-76/9 353, which modified an existing limited work authoriza
tion (LWA) to "exclude permission to clear, grub, and construct facility trans
mission lines" outside the plant site, the Appeal Board rules that (1) offsite 
activities such as construction of transmission lines may properly be included in 
an LWA and (2) once the Licensing Board has made all the findings requisite for 
an LWA, the Director of Nuclear Reactor Regulation may permit an applicant, 
through an LWA, to clear, grub, and construct offsite facility transmission lines. 

Licensing Board decision reversed. 

NUCLEAR REGULATORY COMMISSION: ENVIRONMENTAL RESPON
SIBILITIES, 

Licensing boards have independent responsibilities in the realm of the en
forcement of the NEPA command; i.e., their role is not confined to the arbitra
tion of those environmental controversies as may happen to have been raised by 
the litigants in the particular case.' , 

LWA: SCOPE 

, . A "site" for purposes of 10 CFR §50.l0 means all the land on which the 
plant and its necessary accouterments, incluaing transmission lines and access 
ways, are to be located; the reach of NEPA makes any distinction ,between 
onsite and offsite construction impermissible. Kansas Gas and Electric Co. (Wolf 
Creek, Unit 1), CLI-77-1, 5 NRC 1,9 (January 12,1977) .. 
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NEPA: GENERIC ISSUES 

Environmental issues may be decided generically, in rulemaking proceed
ings, as well as on an ad hoc basis in adjudicatory proceedings. 

NEPA: COST-BENEFIT BALANCE 

The environmental cost-benefit balance on whether or not to build the plant 
must be distinguished from the balance on whether construction of some facili
ties should be permitted after the former balance has ,been made (favorably to 
the project) but before issuance of a construction permit. NEPA requires the 
latter balance to be made with respect to limited work authorizations, but the 
Commission has done so generically, by rule. 

LWA: SCOPE 

Once a licensing board has made all the fmdings on environmental questions 
required by 10 CFR §51.52(b) and (c) and has found that the site is a suitable 
location, from the standpoint of radiological health and safety, for the proposed 
reactor, the Director of Nuclear Reactor Regulation may, pursuant to 10 CFR 
§50.l0(e), authorize an applicant to conduct any of various specified types of 
activities, including clearing, grubbing, and construction of offsite transmission 
lines. 

Messrs. Herbert S. Sanger, Jr., General Counsel, David G. 
Powell, Assistant General Counsel, Alvin H. Gutterman and 
Nicholas A. Della Volpe, of Knoxville, Tennessee, for the 
applicant. 

Mr. William D. Paton for the Nuclear Regulatory Commis
sion staff. 

DECISION 

The applicant and the NRC staff appeal from so much of the Licensing 
Board's First Supplemental Partial Initial Decision dated September 30, 1976,1 
as modifies the amended limited work authorization issued pursuant to 10 CFR 
§50.10(e)(I) and (2) ("LWA-l,,)2 "to exclude permission to clear, grub and 

I LBP-76-35, NRCI-76/9 353. 
2There is another type of limited work authorization (known as an "LWA-2") which 

may be issued under §50.10(e)(3). An LWA-2 was issued in this proceeding on December 
27,1976, but there is no issue concerning it on this appeal. 
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construct facility transmission lines" outside the actual plant site.3 No other 
party has chosen to file a brief with us in support of the Licensing Board's 
decision. For the reasons which follow, we reverse. 

On April 20, 1976, the Licensing Board issued a partial initial decision 
("PID"t in which it decided all environmental issues posed by the application 
for a construction permit, making all of the findings required by 10 CFR 
§51.52(b) and (c), and found "that there is reasonable assurance that the pro
posed site is a suitable location for the four nuclear power reactors of the general 
size and type proposed from the standpoint of radiological health and safety 
considerations under the Atomic Energy Act and the rules and regulations 
promulgated by the Nuclear Regulatory Commission pursuant thereto."s In that 
decision, the Licensing Board discussed at some length the environmental impact 
of the offsite transmission lines, concluded that said impact would "be adequate
ly mitigated by adoption of the Staffs conditions in the FES and as modified 
(following Tr. 2738)" and required that those conditions "be included in any 
construction permit which may issue.,,6 The Board further found that the bene
fit of the plant would outweigh its environmental costs' and required "that any 
Limited Work Authorization ... be conditioned to include all the mitigating 
action planned by the Applicant and recommended by the Staff, except as 
modified herein .... "8 On January 25, 1977,9 we affirmed the partial initial 
decision except for two issues not here relevant. 

An LWA-1 was issued on April 22, 1976.10 By letter dated June 1,1976,' 1 

the applicant requested that the staff amend the LWA-l to authorize TVA to 
"clear, grub, and construct the facility transmission lines." No reason was given 
for the request other than that TVA "is planning to begin construction of 
permanent facility transmission lines in the near future." The staff subsequently 
authorized the amendment. 

At an evidentiary hearing on August 17, 1976, with respect to the other 
matters decided in its September 30th decision, the Licensing Board raised sua 
sponte the question of whether construction of the offsite transmission lines 
"could appropriately be undertaken as part of LWA-! activities.,,1l In its deci-

3 Par. 37, id. at 361. For purposes of this opinion, we use the term "site" to mean the 
territory within the plant's exclusion area as defined in 10 CFR § 100.3(a). 

4 LBP-76-16, 3 NRC 485. 
5 Par. 284, id. at 545. 
61d. at 529-31. 
'Par. 364,id. at 561. 
'Par. 363, id. at 561. 
9 ALAB-367, 5 NRC 92. 
I OSee 41 Fed. Reg. 17980 (April 29, 1976). 
11 A copy of this letter was appended as Attachment A to the applicant's brief and we 

take official notice of it. 
12 Par. 21, NRCI-76/9 at 359. 
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sion, it answered that question in the negative and ordered the authorization to 
build the transmission lines stricken. 

The licensing Board gave basically two reasons for its determination. We . 
shall consider them seriatim. As will appear, we are compelled to the conclusion 
that neither reason withstands close analysis. Our disagreement with the Board 
below on the result that it reached should not be allowed, however, to obscure 
the fact that, in inquiring on its own initiative into the transmission line ques
tion, that Board was discharging an ~portant function assigned to it. licensing 
boards have independent responsibilities in the realm of the enforcement of the 
NEPA· command; i.e., their role is not confined to the arbitration of those 
environmental controversies as may happen to have been placed before them by 
the litigants in the particular case. The Board here appears to have been aware of 
those responsibilities and sensitive to their fulfIllment; for this it is deserving of 
commendation irrespective of whether the determinations made in the course of 
carrying out its mission receive the endorsement of reviewing tribunals. 

1. The first of the two reasons assigned by the licensing Board was the 
following: 13 

The Board finds that such extensive offsite activities [i.e., clearing, grubbing 
and construction of transmission lines affecting 7800 acres of land14 ] are 
not intended to be included in limited work authorizations. The Statement 

, of Consideration published on April 24, 1974, clearly indicates that precon
struction permit activities were intended to be primarily onsite activities. 

While it is true that the statement of considerations accompanying the 
adoption of §50.IO(e) discusses only o'nsite activities, the reason for this is 
rooted in history_As the statement itself shows, prior to the enactment of the 
National Environmental Policy Act (NEPA) "site excavation Jor safety-related 
structures was generally permitted to be undertaken by applicants without any 
prior Commission review.,,15 Although actual construction of such structures 
"on a site on which the facility is to be operated" was prohibited by 10 CFR 
§50.10(b),16 there was no restriction at all either on construction of onsite 

I 3 Par. 25, NRCI-76/9 at 359. 
I ~The figure of 7800 acres is taken from par. 21 of the September 30th decision. Ibid. 

In its PID of April 20. 1976, however, the Licensing Board found that only 5400 acres are 
needed as rights-of-way for transmission lines which would not have to be built but for 
construction of the Hartsville plant and that, of these, 450 acres are now being used for 
existing transmission facilities. Par 209, 3 NRC at 530. 

1 s 39 Fed. Reg. 14506, 14507 (April 24, 1974); accord. Carolina Power & Light Co. 
(Shearon Harris Nuclear Power Plant, Units 1, 2, 3 and 4), CLI-74-22, 7 AEC 939, 943 
(1974). 

16 Kan'sas Gas & Electric Co. (Wolf Creek Nuclear Generating Station, Unit No. n. 
ALAB-321, 3 NRC 293, 310 (1976), alfa, CLI-77-l, 5 NRC 1 (January 12, 1977). 
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facilities which were not safety-related or on offsite activities of any kind.17 

This was because the Commission's pre-NEPA jurisdiction was "confmed to 
scrutiny of and protection against hazards from radiation." New Hampshire v. 
AEC, 406 F.2d 170, 175 (1st Cir.), cert. denied, 395 U.S. 962 (1969). It fol
lowed logically that the Commission's prohibition of preconstruction permit 
activities should be limited to onsite activities because offsite activities, with 
some exceptions not here relevant,18 had no bearing upon radiological health 
and safety. 

In 1972, §50.10(c) was added to the regulation and made applicable to all 
production or utilization facilities requiring an environmental impact statement. 
While very similar in content to §50.1O(b), it 

was important because it went on to define "commencement of construc
tion" broadly to include "any clearing of land, excavation or other substan
tial action that would adversely affect the natural environment of a site." It 
thus had the effect of banning much of what had previously been per
mitted.19 

Nevertheless, the broader prohibition remained limited to onsite work. Even 
though the Commission by this time had general environmental jurisdiction 
under NEPA, the focus was still on the site because the amendment to the 
regulation was designed to correct what had been an obvious violation ofNEPA 
in the prior regulation-unqualified permission to do site preparation without 
any consideration of its environmental effects or of the benefits and environ
mental costs of the plant as a whole. As the Commission stressed in .its statement 
of considerations accompanying the issuance of the 1972 amendments:2o 

Since site preparation constitutes a key [XJint, from the standpoint of envi
ronmental impact, in connection with the licenSing afnuclear facilities and 
materials, these amendments will facilitate consideration and balancing of a 

17See the first sentence of 10 CFR §50.10(b), limiting its prohibition of construction to 
the site, and §50.10(b)(3) which excepts from the term "construction" "construction of 
nonnuclear facilities (such as turbogenerators and turbine buildings) and temporary build
ings (such as construction equipment storage sheds) for use in connection with the co~struo
tion of the facility." The last sentence of §50.10(b), which made that regulation inappli
cable to facilities subject to the requirement of an environmental impact statement, was 
added when §50.10(c) was added in 1972. Prohibition of Site Preparation and Related 
Activities, 37 Fed. Reg. 5745,5748 (1972). 

leOne such exception was ''procurement or manufacture of components of the 
facility," which was permitted nevertheless. See 10 CFR §50.10(b)(2). See also Detroit 
Edison Co. (Greenwood Energy Center, Units 2 and 3), ALAB-247, 8 AEC 936, 942 (1974). 

I 9 Wolf Creek, supra, n. 16, at 310. The word ''natural'' has since been dropped from 
§50.10(c). This change is not significant for our purposes. 

20 37 Fed. Reg. 5745, 5746 (1972) (emphasis added). 
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broader range of realistic alternatives and provide a more significant mecha
nism for protecting the environment during the earlier stages of a project for 
which a facility or materials license is· being sought. 

The·prohibitions of §50.1O(c), however, were not absolute. The Commis
sion described the procedure for escape from them under the 1972 regulations as 
follows: 21 

The Commission under its present regulations has retained the authori
ty to grant exemptions from these requirements of §SO.10(c) on a case-by
case basis and thereby pennit the conduct of certain onsite activities prior 
to issuance of a construction pennit. Under §50.l2(a) the Commission may 
grant such exemptions where it determines that this would be authorized by 

. law and will not endanger life or property or the common defense and 
security, and would otherwise be in the public interest, after conSidering 
and balancing specified factors relating to environmental impact, redress of 
any adverse environmental impact, foreclosure of alternatives, and effect of 
delay in commencement of construction on the public interest, including 
power needs. .. 

One difficulty with this procedure was that it'might result in work being done 
which might have a substantial effect on the environment before the balancing 
of the benefits against the environmental costs of the proposed plant which 
NEPA required the Commission to do. Consequently, in 1974, the Commission 
again amended §SO.lO by adding subsection (e) to permit issuance by the Direc
tor of Nuclear Reactor Regulation of limited work authorizations, prior to the 
grant of the construction permit, which would allow specified types of work 
(otherwise prohibited by subsection (c)) to be done.22 

21 Notice of proposed rulemaking. 39 Fed. Reg. 4582 (1974). 
22The relevant portions of it for purposes of this appeal are the first two paragraphs 

which are as follows: 
(1) The Director of Nuclear Reactor Regualtion may authorize an applicant for a 

construction permit for a nuclear power reactor subject to the provisions of § 51.5 (a) of 
this chapter to conduct the following activities: (i) Preparation of the site for construc
tion of the facility (including such activities as clearing, grading, construction of tempo
rary access roads and borrow areas); (il) installation of temporary construction support 
facilities (including such items as warehouse and shop facilities, utilities, concrete mixing 
plants, docking and unloading facilities, and construction support buildings); (iii) excava
tion for facility structures; (Iv) construction of service facilities (including such facilities 

. as roadways, paving, railroad spurs, fencing, exterior utility and lighting systems, trans
mission lines and sanitary sewerage treatment facilities); and (v) the construction of 
structures, systems, and components which are not subject to the provisions of Ap
pendix B. No such authorization shall be granted unless the staff has completed a final 

(continued on next page) 
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Although some of the activities permitted under §50.10(e)(1) are not by 
their literal terms limited to the site, until recently it might have been persuasive
ly argued that such a limitation should be implied because subsection (e)'s only 
purpose is to permit, after the conclusion of an environmental review, what 
subsection (c) prohibits and, as we have seen, subsection (c) is limited by its 
terms to onsite activities. However, this argument, which leads to the same 
conclusion reached in this case by the licensing Board, is no longer tenable. In 
its recent Wolf Creek decision, the Commission, after referring to the ambiguity 
created by the use of the word "site" in subsections (b) and (c) and the use of 
language in subsection (e) which is not so limited, stated:2 3 

But beyond the semantics of the rule, we must of course interpret it in the 
light of our responsibilities to implement NEPA. We believe, as does the 
staff, that if we are to discharge fully our NEPA responsibilities, a "site" for 
purposes of Section 50.10 must mean all the land on which the plant and its 
necessary accouterments, including transmission lines and access ways, are 
to be located. 

It is true that the question in that case was whether certain offsite construction 
might be undertaken prior to the environmental review and the issuance of a 
limited work authorization and we have here the different question of whether 
offsite construction may be authorized in a limited work authorization after 
completion of the environmental review. The WolfCreek decision is nevertheless 
dispositive. What it means is that, despite the lack of attention paid to offsite 
construction when the various amendments to §SO.lO were adopted, the reach 
of NEPA itself makes any distinction between onsite and offsite construction 
impermissible. The first reason given for the Licensing Board's decision must 
therefore be rejected. 

2. The second reason offered in support of the decision below is explained 
in the following way in the Licensing Board's opinion:24 

(continued from previous page) 
environmental impact statement on the issuance of the construction permit as required 
by Part 51 of this chapter. 

(2) Such an authorization shall be granted only after the presiding officer in the 
proceeding on the construction permit application (i) has made all the fmdings required 
by §51.S2(b) and (c) of this chapter to be made prior to issuance of the construction 
permit for the facility, and (ii) has determined that, based upon the available informa
tion and review to date, there is reasonable assurance that the proposed site is a suitable 
location for a nuclear power reactor of the general size and type proposed from the 
standpoint of radiological health and safety considerations under the Act and rules and 
regulations promulgated by the Commission pursuant thereto. 
23 Kansas Gas and Electric Co. (Wolf Creek Nuclear Generating Station, Unit No. 1), 

eLI-77-1,S NRC 1,9 (January 12, 1977),affg ALAB-321, 3 NRC 293, 312 (1976). 
24Pars. 26-28, NRCI-76/9 at 359-60 (paragraph numbers and footnote omitted). 
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From an environmental standpoint, construction of these offsite lines 
will affect adversely a large geographic area. When such construction is done 
under an LW A, the adverse effect differs considerably from that which 
results from the same kind of construction after a construction permit has 
been issued. In the former situation, the adverse environmental effect is felt 
sooner and includes the risk that it will have been unnecessary if the permit 
is not granted. 

Environmental costs resulting from construction of these lines after the 
construction permit has been issued is balanced against the primary benefit. 
At the LWA stage, the situation is radically different. Whether or not the 
primary benefit .will be obtained is still unknown because the decision to 
issue a construction permit has not been made. The LW A allows certain 
environmental costs to be incurred. These costs, though extensive, are in
tended to be local in nature, i.e., mainly onsite. These costs are balanced 
against an early start of construction of the plant in order to meet the need 
for power, the primary benefit for building the plant. 

Furthermore, if the construction of these transmission lines were per
mitted by the regulations, as part of an LWA, the Atomic Safety and licens
ing Board would be required under NEPA to consider the environmental 
impact of such construction "to the fullest extent pOSSible .... " 

The Board added that, although it had decided that construction of the transmis
sion lines should not begin until after the issuance of a construction permit, the 
applicant could renew its request to be allowed to begin it under the LW A if the 
facts change. It said: "This Board would then be required to balance the environ
mental impact of any such activities against the benefit to be derived.,,2 S 

The licenSing Board is perfectly correct in distinguishing between an envi
ronmental cost-benefit balance on the question of whether or not to build the 
plant and an environmental cost-benefit balance on the question of whether 
construction of some facilities should be permitted after the former balance has 
been made (favorably to the proposed plant) but before issuance of the con
struction permit. These are different types of environmental assessments. The 
Licensing Board is also correct in its conclusion that NEPA requires the latter 
type of assessment to be made with respect to the issuance of LWAs. It has 
erred, however. in its failure to recognize that environmental issues may be 
decided in rulemaking proceedings as well as in adjudicatory proceedings; in
deed, "generic proceedings are a more efficient forum in which to develop these 
issues without needless repetition and potential for delay." Natural Resources 
Defense Council v. NRC, 547 F.2d 633, 641 n.' 17 (D.C. Cir. 1976),'cert. 

25 Par. 31, id. at 361. 
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granted, 45 U.S.L.W. 3570 (February 22, 1977); accord, EcOlogy Action v. 
AEC, 492 F.2d 998, 1002 (2d Cir. 1974) (Friendly, J.); see Potomac E,ectric 
Power Co. (Douglas Point Nuclear Generating Station, Units 1 and 2), 
AlA~·218, 8 ABC 79, 84·85 (1974). . 

The Commission has decided in what circumstances and for what kinds of 
activities an LWA·l may be issued. It did so in the ruleItlaking proceeding 
leading to the adoption of §50.I0(eXl) and (2). It there amended 10 CFR Part 
2 to require. that, in construction permit' proceedings, there be separate and 
prompt hearings and initial decisions on NEPA and site suitability issues.26 It 
provided that, once the licensing board has made all the fmdings' on environ· 
mental questions'required by 10 CFR §Sl.S2(b) and (c) and nas found that the 
site is a suitable location, from the' standpoint of radiological health and safety, 
for the proposed reactor, the Director of Nuclear Reactor Regulation may 
. authorize an applicant to conduct any of various fypes of activities. Implicit in 
the Commission's adoption of this regulation was a judgment that the benefits of 
permitting these categories of work to be done after a favorable enviroIunental 
review of the proposed plant but before award of a construction permit would 
yield benefits which outweigh any attendant environmental costs or risks. Thus, 
it noted in its statement of considerations:2 7 

Consideration of the instant amendments arises at a time of deep 
national concern over energy sources and supply-a concern which the Com· 
mission fully shares. The amendments should reduce the time required to 
bring on line nuclear' power plants which satisfy all environmental and 
safety requirements. 

This policy judgment of the Commission must be respected by licensing 
boards. If the Commission had wanted to have the licensing board in each case 
balance the benefits against the risks of each particular early construction 
activity proposed it would have given effect to this desire in its regulation. The 
regulation which it did promulgate does no such thing; it permits the LWA·l to 
issue as soon as the licenSing board makes the specified findings? 8 

. 2S See 10 CFR §2.76la, 39 Fed. Reg. 14506,14508 (1974). There was an exception to 
this requirement if "the parties agree otherwise or the rights of any party would be preju· 
diced thereby. "Ibid. 

27Ibld. 
21We do not intend to Intimate by our decision in this case that a licensing board would 

have no jurisdiction to countermand the unlawful issuance of an LWA. As the Director's 
action in this case was completely lawful. that question need not be dealt with here. 
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For these reasons, the decision below is reversed and the Director of Nuclear 
Reactor Regulation is authorized to amend the LWA·l so as to authorize the 
construction of offsite transmission lines., 

It is so ORDERED. . 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

, Margaret E. Du Flo 
Secretary to the Appeal Board 
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Cite as 5 NRC 582 (1917) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-381 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of 

Alan S. Rosenthal, Chairman 
Richard S. Salzman 

Jerome E. Sharfman 

Docket Nos. 50-498A 
50-499A 

HOUSTON LIGHTING AND POWER COMPANY 
THE CITY OF SAN ANTONIO 
THE CITY OF AUSTIN 
CENTRAL POWER AND LIGHT COMPANY 

(South Texas Project, 
Unit Nos. 1 and 2) March 18, 1977 

Upon appeai by the staff from LBP-7641, NRCI-76/11 571, which granted 
an untimely antitrust intervention petition nIed after the termination of the 
construction permit proceeding, the Appeal Board rules that the Ucensing Board 
did not have jurisdiction to consider such a petition once the construction 
permit proceeding had concluded. 

licensing Board decision reversed; petition dismissed for want of subject 
matter jurisdiction. 

RULES OF PRACTICE: NONTIMELY ANTITRUST INTERVENTION PETI
TIONS 

The Commission itself has the power to initiate an antitrust proceeding 
even when no contruction permit proceeding or operating license proceeding is 
pending. 

RULES OF PRACTICE: NONTIMELY ANTITRUST INTERVENTION PETI
TIONS 

The Director of Nuclear Reactor Regulation may treat an antitrust interven
tion petition nIed after the termination of a construction permit proceeding as a' 
request under 10 CFR § 2.206 for the institution, through the issuance of show 
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cause order under 10 CFR §2.202, of a proceeding to modify an outstanding 
construction permit by the addition of antitrust conditions. 

RULES OF PRACTICE: ORDER TO SHOW CAUSE 

'Dle staff may institute a show cause proceeding pursuant to 10 CFR 
§2.202 not only where it has reached the conclusion that relief is appropriate 
but also where it has determined that there is sufficient reason to look further 
into the matter of license modification, suspension or revocation. Consolidated 
Edison Co. of New York (Indian Point, Unit Nos. 1,2 and 3), CLI·75·8, 2 NRC 
173,177 (1975). 

RULES OF PRACTICE: REOPENING OF PROCEEDINGS 

The total regulatory scheme, as described in 10 CFR § §2.717(a), 2.202, and 
50.90, does not allow for the reopening by a licensing board of a terminated 
licensing proceeding in the event of a later material change in circumstances. 

LICENSING BOARD: JURISDICTION 

licensing boards do not have jurisdiction to direct a hearing on antitrust 
matters in the absence of a pending construction permit or operating license 
proceeding. 

RULES OF PRACTICE: ANTITRUST HEARINGS 

The antitrust review conducted by the NRC is an integral part of the adjudi· 
cation 'of the construction permit (or operating license) application itself. 

Mr. J. A. Bouknight, Jr., Washington, D. C. (with whom 
Messrs. Fir.;s E. Cowan, Charles G. Thrash, Jr., J. Gregory 
Copeland, R. Gordon Gooch, John P. Mathis and Robert 
Lowenstein were on the brief) for the Houston lighting 
and Power Company. 

Mr. Joseph Gallo, Washington, D. C. (with whom Mr. 
Michael I. Miller was on the bdef) for the Central Power 
and Ught Company. ' 

Messrs. John C. Wood and W. Roger Wilson, San Antonio, 
Texas, filed a memorandum on behalf of the City Public 
Service Board of San Antonio. 
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Mr. Martin G. MaIsch (with whom Messrs. Joseph Rutberg, 
Benjamin H. Vogler, and Frederic D. Chanania were on the 
brief) for the Nuclear Regulatory Commission staff. 

DECISION 

Opinion of the Board by Mr. Rosenthal, in which Mr. Salzman joins: 

. I 

1. Over a year ago, we affirmed the initial decision of the licensing Board 
authorizing the issuance of permits to. inter alia, the Houston lighting and 
Power Company (Houston) and the Central Power and light Company (Central) 
for the construction of Units 1 and 2 of the South Texas Project. ALAB·306, 
3 NRC 14 (January 14; 1976). a[finning LBP·75·71, 2 NRC 894 (1975). The 
Commission did not choose to exercise its power under 10 CFR 2.786 to review 
ALAB·306 sua sponte. Nor was judicial review sought by any party to the 
construction permit proceeding within the time prescribed by law. Accordingly, 
or at least so it then appeared, that proceeding had come to an end. 

The application for the construction permits had been filed in May 1974. As 
required by Section 105c(1) of the Atomic Energy Act, as amended, 42 U.S.C. 
2135(c)(1), a copy of the application had been transmitted to the Attorney 
General of the United States for his advice respecting whether a hearing should 
be held to consider possible antitrust implications. By letter of October 22, 
1974, the Attorney Gneral had responded in the negative. The text of that letter 
had been duly published in the Federal Register, together with a notice of 
opportunity for any interested person to file a petition for leave to intervene and 
to request a hearing on the antitrust aspects of the application. 39 Fed. Reg. 
39078 (November 5, 1974). No such petition had been filed within the thirty 
day period provided by the notice. Thus, in light of the Attorney General's 
advice, no antitrust hearing had been initiated. 

2. In May 1976, after the time for seeking judicial review of ALAB·306 had 
elapsed, Houston undertook to break off certain interconnections between its 
system and the systems of other utilities, including Central. Why this was done is 
not of present moment.1 What is of significance here is that Central's distress 

I Suffice it to say that when Central and Houston rued their joint application with the 
Commission' for the South Texas Project, both utilities had restricted their electric power 
generation and distribution operations to the State of Texas and neither was connected with 
any utility or power grid in interstate commerce. Subsequently, Central interconnected its 
electric power distribution system with certain out-of-state utilities, an action which ap
parently subjects· aspects of its operations to Federal Power Commission regulation. The 
making of that interstate connection appears to have been what triggered Houston's disen
gagement of its transmission facilities from those of Central. 
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over this development prompted it to file a petition with the Commission the 
following month in response to the antitrust notice published some 19 months. 
earlier. Acknowledging the lateness of the hour, Central nonetheless maintained 
that good cause existed for allowing it to intervene and request an antitrust 
hearing at this juncture. See 10 CFR 2.714(a). In this connection, it insisted that 
Houston's actions the month before constituted a supervening development 
warranting the imposition of antitrust conditions. 

The Central petition was routinely referred to a licensing Board for con
sideration. Responses to it were . filed by both Houston and. the NRC staff. 
Houston urged deferral of decision on the petition for at least a year to await 
possible resolution in another forum of some or all of the issues raised by 
Central.2 The staff sought outright denial of the petition on jurisdictional 
grounds. In essence, its position was that (1) an antitrust hearing may be con
ducted only as an· adjunct to a construction permit or an operating license 
proceeding; (2) the construction permit proceeding had been terminated and was 
not subject to being reopened for the purpose of considering antitrust or any 
other issues; and (3) the operating license application stage is the appropriate 
time for the consideration of new developments with potential antitrust implica
tions which-have occurred after the close of the construction permit ·proceeding. 
The staff went on to note, however, that there nonetheless was an avenue 
available to Central to seek relief on the allegations of its petition in advance of 
the filing of the operating license application: as a joint licensee, it might file a 
request under· 10 CFR 50.90 for an amendment to the construction permits to 
include the antitrust conditions proposed in the petition. 

3. On September 9, 1976, the licensing Board entered an unpublished order 
granting Central's peition. The staff thereafter filed a petition for reconsidera
tion or clarification, in which it renewed its jurisdictional arguments and asked 
the Board either (1) to deny the Central petition or (2) to indicate specifically 
whether intervention was being granted in connection with the concluded con
struction permit proceeding or, rather, in connection with the operating license 
application which, as the Board had noted in its September 9 order, Houston 
had agreed to expedite for the purpose of facilitating a prompt determination of 
antitrust matters.3 

2 Houston called a'tfention to the fact that aspects of the controversy had been brought 
before a Federal district court, the Securities and Exchange Commission and' the Federal 
Power Commission. It stated that there was "reason to believe" that the SEC would take 
"some initial action" within a year. 

3 Despite its initial position that decision on the Central petition should be deferred, 
Houston apparently later determined that there should be an expeditious antitrust hearing 
tied to an operating license application. As will be seen, that is the stance taken by Houston 
before our Board and the Commission itself. 
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By order of November IS, 1976, the licensing Board denied reconsidera· 
tion. LBP·7641, NRCI·76/11 571: It expressed the view that Section 2.714(a) 
of the Rules of Practice, 10 CFR 2.714(a), confers jurisdiction upon a "duly 
established intervention [licensing] board" to rule on an untimely antitrust 
petition irrespective of whether a construction permit or operating license pro· 
ceeding is then pending.ld. at 575. It further opined, inter alia, that the staffs 
position could not be squared with ''the public policy mandate for antitrust 
review" and that "[i) t is unrealistic to rigidly define two separate insulated 
boxes, one defined as a construction permit proceeding and the other as an 
operating license proceeding, and mechanically view a permissible antitrust pro· 
ceeding as unavailable if it falls into a hiatus box." Ibid. With respect to the 
staffs alternative request for clarification, however, the Board stated that 
"[t] 0 the extent that an antitrust intervention sought under Section 2.714 
must come within the rubric of either [a construction permit or operating 
license] proceeding, we hold that the nontimely petition is cognizable under the 
construction permit proceedings." Id. at 579. 

4. Invoking 10 CFR 2.714a, the staff appealed the grant of the Central 
petition to us, advancing essentially the same jurisdictional arguments it had 
presented below. Responses to the brief filed by' the staff in support of the 
appeal were submitted by both Central and Houston4 and we held oral argu· 
ments in which all three of the parties participated. The Department of Justice 
was invited by us to submit an amicus curiae brief but elected not to do so. 

Shortly before the date of oral argument, however, the Attorney General 
did make his views known on the warrant for an antitrust hearing on the allega. 
tions of Central's petition. Responding to an inquiry made last August in the 
wake of the filing of that petition, the Attorney General (through the Assistant 
Attorney General in charge of the Antitrust Division) informed the Commission 
that his Department believed that a hearing should be held and that it should 
"proceed at this time, rather than awaiting the filing of the application for an 
operating license." 

5. On the basis of what was said in their briefs and at oral argument, it 
appears that all three parties are in present agreement with the Department of 
Justice that an antitrust hearing should be held at the earliest possible oppor· 
tunity. The difference among them relates instead to the appropriate procedure 
for accomplishing this objective. Central understandably endorses the licensing 
Board's action in granting its intervention petition and request for an antitrust 
hearing. The staff would have resort made to the provisions of 10 CFR 50.90, 
which authorize a holder of a license or construction permit to apply to the 

I 
4 In addition, the City Public Service Board of San Antonio filed a short memorandum 

on behalf of that City (a co·applicant) in which'it expressed disagreement with the result 
below. 
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Commission for an amendment to the license or 'permit. To this end, the staff 
informed us at oral agrument that it would recommend promptly to the Commis· 
sion that the Central petition be treated as such an application and that a hearing 
be directed thereon. The Director of Nuclear Reactor Regulation took this step 
by memorandum dated February 14, 1977, to which was attached a proposed 
notice of an antitrust hearing. 

, For its part, Houston suggested yet another course-the early ming of an 
operating license application and the institution of an antitrust proceeding in 
connection therewith. As Houston recognized, 10 CFR 50.34(b) requires that an 
operating license application be accompanied by the Final Safety Analysis 
Report for the facility; in the case of South Texas, that document has not been 
prepared (or at least completed). To overcome this possible obstacle to the 
adoption of its suggested procedure, on February 10, 1977, Houston petitioned 
the Commission for, alternatively, (1) a declaration that, for the limited purpose 
of triggering consideration of antitrust matters, the Director of Nuclear Reactor 
Regulation may accept applications for South Texas operating licenses in the 
absence of the FSAR; and (2) a waiver of the Section 50.34(b) requirement in 
this case. ' 

IT 

As the foregoing background recitatio'n makes apparent, in its current 
posture this case presents a most unusual situation. Not withstanding their sharp 
disagreement respecting whether the licenSing Board correctly determined that 
it had jurisdiction to consider the Central petition on its merits (and by granting 
it to initiate an antitrust hearing), all parties have told us (1) that such a hearing 
should be held expeditiously; and (2) that, under the Conunission's regulations, 
there is at least some means available for bringing about that result. 

To this point, the Conunission has not taken any decisive action on the 
papers recently med with it by the staff and Houston in the implementation of 
the respective procedures which those two parties assert should be utilized to 
achieve the common goal. It is not difficult to perceive the likely reason for this 
inaction. As matters now stand, there is an outstanding determination of the 
licenSing Bo~rd tliat Central is entithid to an antitrust hearing on the strength of 
its intervention petition.s If that Board be correct, there is no compelling neces· 
sity for the Commission to act at all on the submissions before it-which seek to 
accomplish the same ultimate objective, albeit by other routes. The Conunission 
might, of ;course, have elected .'to exercise its undisputed authority to bring 
immediately before its'elf the licensing Board's ruling,6 thereby bypassing our 

5 In accordance with that determination, the Licensing Board issued a notice of antitrust 
hearing on September 9, 1976. Because of the pendency of this appeal, however, the Board 
has not as yet caused the notice to be published in the Federal Register. 

, 6 See Niagara Mohawk Power Corp. (Nine Mile Point, Unit No.2), CLI·73·28, 6 AEC 995 
(1973). ' ' , 
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consideration of the staffs appeal from that ruling. That the Commission did 
not avail itself of that option fairly gives rise to the inference that it believes it 
advisable to come to grips with the staff and Houston submissions only after, 
and in the light of, our disposition of the appea1.7 Consequently, our duty is 
clear: the appeal must be decided now. 

In embarking upon this task, it should be stressed at the outset that what we 
are called upon to determine is confined to the jurisdictional issue which the 
licenSing Board decided. No questions have been brought to us pertaining to 
whether, assuming the existence of the requisite jurisdiction to grant the Central 
petition, the licensing Board should have denied it on other grounds (e.g., 
untimely filing without good cause). Nor need we explore whether, assuming the 
nonexistence of the requisite jurisdiction, it is desirable to initiate an antitrust 
hearing in either the manner proposed by the staff or that advocated by' 
Houston. That matter will be for the Commission to rule upon, should it even· 
tually find it necessary to do so . 

. The tenor of much of the licensing Board's discussion in its order on 
reconsideration prompts some other preliminary observations respecting the 
scope of the question before us. To begin with, we are not here concerned with 
whether any component of this agency has the requisite authority to direct the 
initiation of an antitrust hearing at this time. Plainly, such power does reside in 
the Commission itself (although whether it should be exercised is, as just noted, 
not for us to say). Beyond that, it would seem equally apparent that, had he 
wished to do so, the Director of Nuclear Reactor Regulation could have treated 
the' Central petition as a request under 10 CFR 2.206 for the institution, 
through the issuance of an order to show cause under 10 CFR 2.202, of a 
proceeding to modify the outstanding South Texas construction permits by the 
addition of antitrust conditions. Although, for reasons of doubtful validity, that 
official has chosen not to resort to that authority,8 none of the parties (the staff 
included) disclaims its existence. ' 

:Needless to say, no matter what we should conclude on the appeal, the Commission 
will be empowered to review what we have held. . . 

• Our understanding on the basis of what was said by its counsel at oral argument is that 
the staff is concerned that the issuance of a show cause order would be taken as reflecting an 
at least'tentative conclusion on its part that the antitrust conditions sought by Central are 
warranted. But we find nothing in Section 2.202 which suggests that such an order properly 
may be issued only in circumstances where the staff has already reached the conclusion that 
some relief is likely appropriate. Rilther, as the CommiSsion has held, the section allows the 
triggering of a show cause proceeding upon 'a staff deterinination simply that there is 
sufficient reason to look further into 'the matter of license modification, suspension or 
revocation. Consolidated Edison Co. of New York (Indian Point, Units Nos. 1,2 arid 3), 
CLl·75·S, 2 NRC 173, 177 (1975). See also Environmental Defense Fund v. Ruckelshaus. 
439 F.2d 584, 594·95 (D.C. Cir. 1971). Needless to say, in fashioning It show cause order 
the staff is perfectly free to state explicitly the basis of the order and thus obviate the 
possibility that too much might be read into it. 
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What is involved here at bottom is instead whether the authority has been 
vested in the Board below to call for an antitrust hearing on the basis of the 
Central petition placed before it. And this question cannot_be answered simply' 
by referring to the terms of 10 CFR 2.714(a}. True, Section 2.714(a} clothed 
the Board with the power to entertain the petition. But it scarcely follows that 
the section necessarily also conferred upon the Board the power to grant the 
petition and to order a hearing on the issues raised by it. 

Just a year ago, we had occasion to examine a similar question respecting 
the reach of Section 2.714(a}. Public Service CO. of Indiana (Marble Hill Nuclear 
Generating Station, Units 1 and2), ALAB-316, 3 NRC 167 (March 3, 1976). 
There, an intervention petition was filed seeking to' raise antitrust matters in a 
licensing board hearing convened to consider the radiological health and safety 
and environmental aspects of a construction permit application. After entertain
ing the petition, the licensing Board denied it on the sole ground of lack of 
jurisdiction over the subject matter. Specifically, the Board rules that it had not 
been empowered by the Commission to hear' and decide antitrust matters in a 
hearing instituted to deal with health and safety and environmental issues.9 

We affirmed on the basis of what we found to be a clearly expressed Com
mission policy to hold, hearings on antitrust aspects of license applications 
,"separately from the hearing on matters of radiological health and safe
ty .... 1'10 This policy, we noted .. was implemented by the provision in the 
Rules of Practice to the effect that, in the absence of contrary Commission 
direction, a hearing on the antitrust aspects of an application will be conducted 
separately from the 'one which is convened to hear environmental and safety 
matters.11 Although acknowledging that, if it so chose, the Commission could 
direct a licensing board to hold a combined antitrust-safety/environmental hear
ing, we thought it manifest that such a board lacks the authority to do so absent 
Commission approval. In this regard, we quoted our observation in an earlier 
decision 12 that" [e] xcept where it recuses itself in a particular case, a licensing 
board's actions can neither enlarge nor contract the jurisdiction conferred by the 
Commission." 3 NRC at 171. : 

The teaching of Marble Hill is thus that the grant of an intervention petition 
must have a jurisdictional foundation apart from Section 2.714(a}. Applied to 
the present case, this means that the inquiry comes down to whether (1) licens
ing boards have been given by Commission regulation: the power to reopen a 

9 A notice of opportunity for an antitrust'hearing had previously been published but no 
intervention petititons had been flied in response thereto. Se'e 3 NRC at 169. ',' 

• 
10 10 CFR Part 2, Appendix A. Section X(e). 
I 110 CFR 2.1 04(d). 
I 'Consumers Power Co. (Midland Plant, Units 1 and 2), ALAB-235, 8 AEC 645,647 

(1974). 
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concluded construction permit proceeding for the purpose of commencing a 
hearing to determine if antitrust conditions should be imposed upon the permit; 
and (2) if not, whether a board may order such a hearing in the absence of a 
pending construction permit or operating license proceeding. If the answer to 
both questions is in the negative, the Board's Section 2.714(a) function was the 
same as that in Marble Hill: to dismiss the Central petition for lack of jUrisdic
tion over the subject matter. 

1. The matter of the authority of the licenSing Board to reopen the con
struction permit proceeding is readily susceptible of resolution on the basis of 
the terms of one of the Rules of Practice. 10 CFR 2.717(a) provides without 
qualification that: 

.•. The presiding officer's jurisdiction in each proceeding' will terminate 
upon the expiration of the period within which the Commission may direct 
that the record be certified to it for final decision, or when the Commission 
renders a final decision, or when the presiding officer shall have withdrawn 
himself from the case upon considering himself disqualified, whichever is 
earliest. 

Any lingering doubt that the Commission meant precisely what it said is dis
pelled by the statement of considerations which accompanied the amendments 
to various provisions of the Rules of ·Practice made on September 3D, 1966, 
including Section 2.717(aV 3 The statement contained this explanation: 

The amendment of §2.717(a) set out below provides that the jurisdiction 
of presiding officers in adjudicatory proceedings shall terminate when the 
initial decision becomes the final action of the Commission in the absence of 
review, or when the Commission, after review, renders a fmal decision, or 
when the presiding officer withdraws from the case upon considering him
self disqualified, whichever is earliest. The amendment makes clear that 
presiding officers, who exercise quasi-judicial function, would have no 
authority or responsibility to take any action after that time. [Emphasis 
supplied.] 

In light of Section 2.717(a), there would, of course, be no room for a 
serious claim that it would now be within the power of the licensing Board (i.e., 
presiding officer) which had been assigned to the South Texas construction 
permit proceeding to reopen that proceeding at this late date for any reason. The 
Board below appreciated that consideration but seemingly thought that the 
limitations on the construction permit board had no application to a board later 
convened to rule on a tardy intervention petition. See NRCI-76/11 at 575. We 
think otherwise. In our view, the Section 2.717(a) command manifestly may not 

13 31 Fed. Reg. 12774 (1966). 
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be cast aside in this instance because of the happenstance that, reopening having 
been sought on antitrust (rather than safety or environmental) grounds, the 
Central petition was assigned to a differently constituted licensing Board for 
appropriate disposition. 

, Underlying Section 2.717(a) is a recognition of the obvious fact that there 
must be an end to litigation sometime. The section reflects the Commission's 
policy judgment that the terminal point is appropriately reached when a finai 
decision has been rendered in the proceeding. We would hardly be according the 
respect to which articulated Commission policy is entitled were we to rule that, 
once the licensing Board which heard and decided the construction permit 
proceeding has lost jUrisdiction over it, another licensing Board then is free to 
assume jurisdiction and to order that proceeding reopened to consider whether 
additional conditions should be placed on ,the permits involved. This is so 
whether these conditions are of an antitrust, nature or rather, in the realm of 
health and safety or environmental protection. Indeed, Central itself at least 
implicity conceded at oral argument (App . Tr. 95·96) that, for present purposes, 
no distinction can be drawn along those lines: if a licenSing Board were able to 
reopen a terminated cOllstruction permit proceeding and thereby assume juris
diction over antitrust questions brought to the fore by supervening develop
ments, it would necessarily follow that it could reopen to examine a new safety 
or environmental question which surfaced after the fmal curtain fell on the 
proceeding.14 

It need be added in this connection only that the enforcement of the terms 
of Section 2.717(a) does not have the effect of precluding the early adjudicatory 
consideration of developments subsequent to the construction permit proceed
ing which have a possible bearing upon the continuation or modification of the 
permit. As we have seen, by 10 CFR 2.202 the Commission has authorized the 
institution of a show cause proceeding to accommodate such developments. 
Beyond that, as also seen, 10 CFR 50.90 accords the holder of a permit or license 
the right to seek at any time an amendment of its terms. These considerations 
tend to confirm that the total regulatory scheme does not contemplate the 
resurrection of a terminated construction permit proceeding in the event of a 
later material change in circumstances. At the very least, given these other avail
able remedies, it cannot be said ~hat the fulfillment of what the licensing Board 
characterized as the "public policy mandate for antitrust review" -or for that 
matter of any other mandate to be found in the Congressional enactments which 
this Commission must administer-hinges upon an adjudicatory proceeding re
maining susceptible of reopening indefinitely. 

14 What has just been said applies to reopening by appeal boards as well. See Consumers 
Power Co. (Midland Plant, Units 1 and 2), ALAB-283. 2 NRC ll, 13-14 (1975).' 
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, 2: We experience no greater difficulty in concluding that a licensing board 
has not been bestowed with jurisdiction to direct a hearing on antitrust mat
ters-by a grant of an intervention petition or otherwise-in the absence of a 
pending construction pemit or operating license proceeding. 

As no one appears to dispute, the licensing boards have no independent 
authority to initiate any form of adjudicatory proceeding. What is required is the 
prior issuance, by some other component of the Commission, of one of the five 
types of orders or notices specified in 10 CFR 2.700: (1) an order to show cause 
(10 CFR 2.202); (2) an order calling for a hearing on the imposition of civil 
penalties (10 CFR 2.205(e»; (3) a notice of hearing on an application which 
must (or in the public interest should) be heard (10 CFR 2.104); (4) a notice of 
opportunity for hearing on an application not coming within Section 2.104 (10 
CFR 2.105); and (5) a notice of opportunity for hearing on antitrUst matters 
following receipt of the Attorney General's advice (10 CFR 2.l02(dX3». It 
follows that, if at all, the licensing Board could call for the commencement of 
an antitrust hearing here only on the basis of the notice issued by the Commis
sion in November 1974 under Section 2.102(d)(3)-which brought attention to 
the Attorney General's South Texas advice letter and invited the filing of peti
tions for intervention and requests for an antitrust hearing. See p. 584, supra. 
Central seems to have acknowledged as much; as earlier noted, it expressly tied 
its intervention petition to the 1974 notice. . 

This being so, the question becomes whether the 1974 notice survived the 
absolute termination of the contruction permit proceeding-with the con
sequence that it can now serve to allow a licensing Board to bring into existence 
an entirely new proceeding. We conclude not. 

The background and legislative history of the antitrust provisions added to 
Section 1 05cof the Atomic Energy Act in 1970 were canvassed in our decision 
last year in Toledo Edison Co. (Davis-Besse Nuclear Power Station, Unit 1), 
ALAB-323, 3 NRC 331 (April 14, 1976). As there appears, the legislative 
purpose was to establish formal procedures for the administrative review of the 
antitrust aspects of applications for construction permits (and in some instances 
operating licenses as well). And, with limited exceptions not of concern here, 
Congress has required that these review procedures be completed before a con
struction permit might issue-with a view toward insuring that, when and if the 
permit does issue in response to a grant of the application, it is laden with any 
conditions found necessary to obviate or rectify a situation inconsistent with the 
antitrust laws. 

Thus, in no respect of present Significance does an antitrust review stand oil. 
a different footing than the safety and environmental review of the same applica
tion. Both are conducted in connection with the adjudication of the construc
tion permit (or operating license) application; both must be completed before 
the permit or license is issued; and both mayor may not lead to the imposition 

592 



of permit or license conditions. To be sure, the antitrust hearing (if there is one) 
is before a licensing board other than the board assigned to hear the environ
mental and safety aspects of the application. But this does not mean that the 
antitrust review is othe'r than an integral part of the adjudication of the construc
tion permit (or operating license) application itself. As pointed out in Marble 
Hill, ALAB-316,' supra, the practice of convening separate boards to conduct 
different phases of the review of the' sameappIication was established in the 
interest of the avoidance of lenthy and costly delays in the licensing process, as 
well as in recognition that the "expertise needed to decide complex antitrust 
matters does not necessarily encompass the knowledge required to resolve 
equally difficult technical and scientific issues." 3 NRC at 172_ There is no 
indication anywhere that also underlying adoption of the practice was a belief 
that the antitrust review' falls outside of the perimeter of the proceeding on the 
construction permit (or operating license) application; i.e., is something more 
than just one of the several phases of that proceeding. ' . 

We do no understand the Board below to suggest that once the safety and 
environmentai phases of a construction permit proceeding have come to a close, 
a person might invoke the notice of hearing which had initiated that proceeding 
for the purpose of instituting a new proceeding to consider additional safety or 
environmental matters. To the contrary, even assuming there to have been super
vening developments bringing into legitimate question either the warrant for the 
construction permit or the need for its modification, this path would appear to 
be totally foreclosed. Under our regulatory scheme, if the person were not 
prepared to abide the arrival of the operating license stage, J-Js remedy would lie 
in seeking the issuance of an order-not by a licenSing board but by the appro
priate official on the NRC staff-which would trigger a show cause proceeding 
(i.e., one of the: types of proceedings expressly provided for in the Rules of 
Practice),1 5 All things considered, there is no reason why a different rule.might 
possibly obtain where, as here, it is new antitrust questions which are involved. 

The short of the matter at hand is that, following receipt of the Attorney 
General's 1974 advice letter,16 an opportunity was provided to interested per
sons to seek an antitrust hearing on the construction permit application. Had 
one or more persons successfully availed themselves of that opportunity, a pre
condition to the issuance· of, the South Texas permits would have been the 
completion of an antitrust hearing in addition to the mandatory safety and 

15 Alternatively, in the rare case where it is a holder of a permit which desires relief, an 
application for permit modification might be filed under 10 CFR 50.90. It too would not be 
filed with a licensing board but, rather; would be addressed to the "Commission" (i.e., "the 
Nuclear Regulatory Commission or its duly authorized representatives" (see 10 CFR 
50.2(h))). ' 

I' See p. 584, supra. 
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environmental hearing.! 7 No antitrust hearing having been requested, the con
struction permit proceeding properly moved forward solely on the safety and 
environmental aspects of the application. When the Commission elected not to 
review this Board's affirmance of the initial decision authorizing the issuance of 
the permits, by virtue of 10 CFR 2.717(a) the adjudication of the application 
reached the terminal point. Necessarily, all notices of hearing or opportunity for 
hearing related to that adjudication then lost their force and effect. Accordingly, 
no petition for intervention could now be granted, or hearing instituted, on the 
auth.0~ity of the 1974 antitrust notice.! 8 

For the foregoing reasons,! 9 the order of the licensing Board granting the 
Central petition for leave to intervene and for an antitrust hearing is reversed and 
the petition is dismissed for want onurisdiction over the subject matter. 

It is so ORDERED. . . 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board 

1 'Kansas Gas & Electric Co. (Wolf Creek Generating Station, Unit No. I), ALAD-279, 1 
NRC 559,565 (1975). 

1 • Our concurring colleague reaches the same result, albeit by another route. See pp. 
595-602, infra. We are not persuaded that, to the extent there are differences between the 
two approaches, the one offered by him is acceptable, much less preferable. Because of the 
uniformity of ultimate conclusion, however, we need not extend this opinion by a detailed 
consideration of his analysis. It is enough to note that central to that analysis is thc·premise 
that antitrust issues arc not considered as a part oCthe construction permit proceeding, but 
rather give rise to an entirely discrete proceeding. As has been seen, we reject that premise. 
To what has already been said, we would add only that it cannot possibly be squared with 
10 CFR 2.104(d), which authorized the Commission to direct that the antitrust issues be 
heard along with the safety and environmental issues instead of "at another hearing" 
(emphasis supplied). See also 10 CFR Part 2, Appendix A, Section X(e), which observes that 
"generally" the antitrust hearing "will be held separately from the hearing on matters of 
radiological health and safety •..• " Thus, however our colleague may view the antitrust 
review, it is totally clear that the Commission looks upon it as a part of the construction 
permit proceeding-to be conducted in a separate hearing within the framework of that 
proceeding unless the Commission· orders otherwise. 

1 'We have not found it necessary to reach the additional, interesting question whether 
an applicant for an NRC license may ever "intervene" in a proceeding involving its own 
application. In light of our practice of making co-applicants automatically parties to Com
mission proceedings concerned with their application, the matter is scarcely free from 
doubt. 
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Concurring Opinion of Mr. Sharfman: 
'II. 

I concur in the result reached by my brethren but not in all of the reasoning 
which leads them to it. I therefore feel compelled to explain the reasons for my 
disagreement and to set forth my own views on the questions here presented. :' , 

I ~ • ., .. 

" I 

The majority starts its analysis with the Appeal Board decision in Public 
Service eo: of Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), 
ALAB-316, 3 NRC 167 (March 3, 1976). which it states'involved "a similar 
question respecting the reach of Section 2.714(a).,,1 The question- involved in 
that case was not' at all similar to the one at bar. Marble Hill simply held that a 
licensing board consituted for the purpose of hearing environmental and radio
logical health and safety issues may not 3J.so hear antitrust issues. This was a 
manifestly correct decision because both the Commission's regulations and 
§ lOSe of the Atomic Energy Act contemplate that antitrust issues will be tried 
separately before a separate licenSing board which may be composeg of members 
possessing different qualifications from those possessed by technical members of 
boards designated to hear health, safety and environmental issues.2 Thus, the 

I P. 589, rupra. 
, 2 I disagree with the dictum In Marble Hill (alluded to by the majority at p. 589, rupra), 

stating: ''We harbor no doubt that, if it so chose, the Commission could direct a licensing 
board to hold a combined antitrust~onstruction permit hearing.'~ 3 NRC at 171. No 
authority is cited in support of it and a sentence in the Joint Committee on Atomic 
Energy's report on the bill containing § lOSe (quoted and italicized at po' 172 of the Marble 
Hill opinion) is expressly to the contrary. It states: "clearly a separate board or boards 
should be utilized in the implementation of paragraphs (5) and (6) of subsection lOSe." The 
word "should" is not precatory. The fact that the requirement of separate hearings is not 
written into the statute is not determinative; it may be read into the statute by implication 
where the legislative Intent is clear .. See Samson v. United States, 79 F. Supp. 406, 408 
(S.D.N.Y.1947). , 

The majority (in footnote 18 at p. 594, rupra) suggests that my 'view is contrary to 
Commission regulations. They point to 10 CFR, § 2.l04(d) which provides that a notice of 
an antitrust hearing ''will, unless the Commission determines otherwise, state" . various 
things, including that radiological health and safety and environmental issues ''will be con
sidered at another hearing for which a notice will be published pursuant to paragraphs (a) 
and (b) of this section .••. " They deduce from this a Commission intent to reserve the right 
to order combined hearings for antitrust. safety and health, and environmental issues should 
it at some point choose to do so. While they characterize this inference as ''totally clear," I 
submit that it is not justified. There are two other much more likely situations which the 
Commission might have had in mind where the notice would not state that radiological 
safety and health and environmental issues "will be considered at another hearing for which 

(continued on liext page) 
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fact that the intervention petition in Marble Hill was Ilied late, as was true in the 
case at bar, had no bearing on the decision. 
,"', "The majority opinion goes on to say: "The teaching of Marble Hill is thus 
thaUhe grant ,oran intervention petition must have a jurisdictional foundation 
apart from ,Section 2.714(a).'? That is true but the ready answer is that such a 
foundation is arguably provided by 10 CFR §2.l02(d)(3), pursuant to which 
the November 5, 1974, notice of opportunity to intervene and request an anti
trust hearing was issued. The majority opinion waits five pages before recogniz
ing that.4 

, , ;My colleagues' first major reason for reversing the decision below is that 10 
CF.R §2.217(a) prohibited the licenSing board from reopening "the construction 
permitproceeding."5 I disagree. 

, I!. At the outset .. I must, disassociate myself from the view that there is such a 
thing as a "construction permit proceeding" which encompasses the antitrust as 
well .. as ,the environmental and radiological health and safety hearings. My 
brethren argue:, ',,' . 

. , ,There is no indication anywhere that also underlying adoption of the prac
, " 'tice [of 'having separate antitrust hearings before different boards] was a 

", ,belief that the antitrust review falls outside of the perimeter of the proceed-
',' 

(continued from previous page) 
a notice will be published." One is the case in which the notice of hearing on health, safety 
and environmental issues has been published before the notice of hearing on antitrust issues. 
The other is the case where an antitrust hearing is being noticed at the operating license 
stage 'and no one has asked for a hearing on environmental or radiological health and safety 
issues in connection with the issuance of the operating license. In interpreting the intent 
behind the Commission's regulation reserving to itself the power to vary the statements in 
the notice of the antitrust hearing. it is not proper to presume an'intent which is inconsis
tent with statutory requirements when other reasons consistent with the statute may have 
constituted the motivation. 
',' 'The majority also adverts (in that same footnote) to Section X(e) of Appendix A to 10 
CFR Part 2. It states that an antitrust hearing ''will generally be held separately from the 
hearing held on matters of radiological health and safety .... " My colleagues argue that the 
word "generally" implies an intent ,to permit' combined hearings in some cases. I believe 
they are making too much of this word: "Generally'" is the kind of hedging word which is so 
often the hallmark of the literary style of government agencies. It is used by virtue of 
strongly ingrained habit so that the cautious government agency is not committing itself to 
do anything always or absolutely. It Is therefore hardly fair to read into it an intent to do 
otherwise than what Is represented IWil1 "generally" be done. Indeed, the fact that the 
Commission has never held anything but separate hearings on antitrust issues is strong 
reason for not jumping to the conclusion reached by the majority. 
, 3p. 589, supra . 

. !4P. 592, supra. The reference to "five pages is based on the pagination of the slip 
opinion. " r 

sp. 590-?91,~upra. 
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ing on the construction pennit (or operating license) application; i.e., is 
something more than just one of the several phases of that proceeding.6 . 

However, they are able to cite nothing in the legislative history which states that 
these various hearings are all part of the same "proceeding," in the narrow, 
technical sense of the term as they use it. All that the legislative history tells us is 
that the antitrust review goes on' simultaneously with the safety, health and 
environmental review but before a different board. To be sure, the relief in both 
of these proceedings is reflected in the denial or award of a construction pennit 
(or operating license) with or without conditions which is ultimately reviewable 
by the Commission.' But that does not mean that the proceeding is the same. 
The procedure contemplated by Congress suggests to me that the proceedings 
are different, albeit closely related. Surely, such a procedural scheme is not 
unheard of in our legal system. For example, a bankruptcy nonnally entails 
multiple proceedings concerning the claims of creditors, the recovery of the 
bankrupt's assets,8 the administration of the bankrupt estate and reclamation 
proceedings for the recovery of identifiable assets in the trustee's possession 
which allegedly are not property of the bankrupt. Yet, all of these proceedings 
are conducted under the same caption and docket number and before the same 
bankruptcy judge. Even were the bankruptcy judge to issue a notice of hearing 
stating that several of these proceedings in the same bankruptcy will be heard on 
the same gi~en morning, a practice which is not uncommon, that would not 
make them into one proceeding. 

Viewed in this light, §2.717(a) plainly does not apply to the situation 
presented in this case. The relevant sentence of it states: 

The presiding officer's jurisdiction in each proceeding will tenninate upon 
the expiration of the period within which the Commission may direct that 
the record be certified to it for ,fmal aecision, or when the Commission 
renders a final decision, or when the presiding officer shall have withdrawn 
himself from the case upon considering himself disqualified, whichever is 
earliest. 

There has been no antitrust decision which was susceptible to review by the 
Commission, there was no fmal antitrust decision by the Commission and there 
was no disqualification of a presiding officer from the antitrust proceeding. I am 

6 P. 593, wpra. 
'Even the appeal board which reviews the antitrust decision may not be the same as that 

which reviews the health, safety and environmental decisions .. 
a This must be done in a plenary suit outside the bankruptcy if the possessor of the assets 

has not submitted himself to the bankruptcy court's jurisdiction, e.g., by filing a claim 
against the estate. 

597 



nevertheless mindful of my learned colleagues' admonition that "it is ·one of the 
surest indexes of a mature and developed jurisprudence not to make a fortress 
out of the dictionary; but to remember that statutes always have some purpose 
or object to accomplish, whose sympathetic and imaginative discovery is the 
surest guide to their meaning."9 Surely the same is true in the interpretation of 
regulations. My brethren have cogently delineated the underlying purpose of 
§2.717(a)-"a recognition of the obvious fact that there must be an end to 
litigation sometime."IO How, then, can this regulation be applied to a case such 
as South Texas in which the antitrust litigation has not even begun? 

n 

Having decided that §2.717(a) does not apply, I must return to the regula
tion relied upon by the Licensing Board-§2.714(a)-for the purpose of seeing 
whether it provides authority for the grant of Central Power and Light Com
pany's petition. This regulation requires that a petition for intervention and/or 
request for a hearing "shall be filed not later than the time specified in the 
notice of hearing .... " It goes on to state: 

Nontimely fIlings will not be entertained absent a determination by the 
Commission, the presiding officer or the atomic safety and licensing board 
designated to rule on the petition and/or request that the petitioner has 
made a substantial showing of good cause for failure to me on time, and 
with particular reference to the following factors in addition to those set 
out in paragraph (d) of this section: 

(1) The availability of other means whereby the petitioner's interest 
will be protected. 

(2) The extent to which the petitioner's participation may reasonably 
be expected to assist in developing a sound record. 

(3) The extent to which petitioner's interest will be represented by 
existing parties. 

(4) The extent to which the petitioner's participation will broaden the 
issues or delay the proceeding. 

Looking at the problem strictly as a procedural one, there is no reason why 
§2.714(a) might not have been applied in this case, given the inapplicability of 
§2.717(a). However, we have long been alerted to the danger of treating a 
question as merely procedural where it would "determine the outcome of a 

9 Toledo Edison Co. (Davis-Besse Nuclear Power Station, Unit I), ALAB-323, 3 NRC 
331,336 (1976), quoting from Judge Learned Hand in Cabell v. Markham, 148 F.2d 737, 
739 (2d Cir.), afFd, 326 U.S. 404 (1945). 

IOP.591,supra. 
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litigation."!! To hold that a .late flied petition may not trigger an antitrust 
hearing under §2.714(a) might mean that there would be no hearing available as 
of right on whether antitrust conditions should attach to the construction per
mit in 'a case of significant changes in the activities of an applicant subsequent to 
the initial review of the Attorney General.!2 This would be an important deci
sion on the nature and scope of the Commission's antitrust enforcement powers. 
Accordingly, I think it necessary to look to the legislative history of Section 
l05c of the Atomic Energy Act to see if it sheds any light on the question. 

The present version of Section lOSe was enacted as part of the 1970 amend· 
ments to the Act.!3 Representative Holifield, Chairman of the Joint Committee 
on Atomic Energy ,which reported the bill out unanimously, said in the debate 
on the House floor:! 4 

Additionally, if the Attorney General does not so advise and recommend, 
but antitrust issues are raised by another in a manner according with the 
Commission's rules or regulations, the Commission would be obliged to give 
such consideration thereto as may be required by the Administrative Pro· 
cedure Act and the Commission's rules and regulations. In the latter regard, 
the committee intends that, in any event, the Commission's rules and regula
tions will set a FIXed period in which such issues may be raised. It is hoped 
that this period will coincide with and not extend beyond the specified 
period in which the Attorney General's 'advice may be rendered. The bill 
contemplates that all aspects of the antitrust considerations constituting 
part of the Commission's total licensing procedure, including the ultimate 
findings by the Commission, would be dealt with in such a way as not to 
impose an additional delaying factor. We believe a separate board can be 
utilized by the Commission in connection with such antitrust considera· 
tions. This leature of the total licensing process should be completed by the 
Commission before the radiological health and safety matters are concluded 
in the licensing procedure. (Emphasis added.) 

In view of the Chairman's strong concern (which is echoed in the Committee 
report)IS that antitrust issues raised by parties other than the Attorney General 
be raised within a fIXed period and that the antitrust proceeding be concluded 

11 Guaranty Trust Co. v. York, 326 U.S. 99, 109 (1945). 
121 have put to one side the question of whether 10 CFR §50.90 would be applicable. 

See note 20, infra. But, even if it were, it would be of no avail in a case in which the 
petitioner was not a co-applicant. 

13 Act of December 19, 1970, Pub. L. No. 91-560, 84 Stat. 1472. 
14 116 Congo Rec. H 9440 (daily ed.September 30, 1970). 
15 H.R. Rep. No. 91-1470 (identical to S. Rep. No. 91-1247), 915t Cong., 2d Sess. 15-16 

(1970) (hereinafter "Joint Committee Report"). 
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by the time the radiological health and safety proceeding is concluded, I do not 
think it appropriate to interpret Section 2.714(a) as being applicable to permit 
the grant of nontimely antitrust petitions requesting intervention or a hearing 
after the radiological health and safety and environmental proceeding has been 
finally concluded. 

It may be asked why this legislative policy should not also extend to prevent 
the Commission from ordering an antitrust hearing at the same late date by 
order to show cause.' 6 I believe that there is a good reason as to why it does 
not. There was a very strong intent expressed in the Joint Committee that 
substantial antitrust issues be resolved early so that utilities investing enormous 
sums of money in constructing nuclear plants are able to determine, before most 
of their investment has been irretrievably sunk, what benefits they will receive 
from the plant and whether or subject to what conditions they will be able to 
receive an operating license.1 7 Given the fact in this case that Significant changes 
in the activities of ' Houston Lighting and Power Company have occurred subse
quent to the Attorney General's initial antitrust review, that the Attorney 
General on reexamination has concluded that an antitrust hearing should be 

16 1 realize that, initially, power to issue an order to show cause resides in the staff. 10 
CFR §2.206. But refusal to issue one is reviewable for abuse of discretion •. Consolidated 
Edison Co. (Indian Point, Units Nos. 1,2 and 3), CLI-75-8, 2 NRC 173, 175 (1975). As the 
staff has now placed the matter of what should be done in this case before the Commission, 
stating why it did not issue an order to show cause, I am sure that it would be open to the 
Commission to 'itself issue such an order or direct its issuance should it feel that that is the 
appropriate course to take, despite the fact that an actual request for the issuance of such an 
order was not originally made to the staff. Indeed, we are informed that Central Power and 
Light Company has now suggested this course of action to the Commission. 

I 7 Chairman Holifield stated at an early point in the hearings (Hearings before the Joint 
Committee on Atomic Energy on Prelicensing Antitrust Review of Nuclear Power Plants), 
91st Cong., lst Sess. (part I, 1969) and 2d Sess. (part 2, 1970) (hereinafter "Hearings"), at 
37-38: 

I am concerned with the mandatory requirement in the AEC bill to review at both 
the construction and operating license stages. It seems to me that the Joint Committee's 
bill which requires mandatory review on the antitrust problem at the construction stage 
is a practical and sound way to approach'it. I think if you hold over the head of any 

, investor of $100 mUlion in a plant, let us say, the fact that he builds the plant to channel 
the power into his own system of distribution, at that point he should be made aware of 
any diversion from that plant to another source .•..• 

It would seem to me that just on the basis of fairness alone that that particular point 
should be settled prior to construction. 

And he added at a later point (Hearings 73): 
You see, I am very anxious to put the builders and constructors in the position of 
knowing what kind of cards there are in the deck and not have something new sprung on 
them after they have made their capital investment. I want them to go ahead in good 
faith on a basis of a finding that the construction does not constitute a violation of the 

(continued on next page) 
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held, and that, 'therefore, 'an antitrust hearing would clearly be required at the 
operating license stage,l8 it would best serve this Congressional intent' to 'hold 
the antitrust hearing as soon as p,!ssi~le and not wait for Jhe operating license 
stage which may still be a long way off. Thus, in these circumstances, the 
Commission would be dOing no violence to the purposes of Section 10Sc if it 
commenced 'an antitrust proceeding at this'juncture by order to show cause. " , 

Why, then, was it not equally consistent with the legislative intent under
lying Section IOSc for the licenSing Board to grant Central's petition under 10 
CFR §2.714(a)? In my opinion, the reason is that §2.714(a) does not permit a 
licensing board to limit its grant of a petition in a case like this to situations in 
which the holding of a late hearing addressed to the construction permit would 
serve the legislative policy of permitting early resolution of substantial antitrust 
issues which have arisen as a result of significant changes in an applicant's 
activities after the previous review by the Attorney General. If a petitioner has 
an excellent excuse for filing late, for example that he was in a coma for six 
months after the antitrust notice issued and was extremely ill for a long time 
thereafter, and he makes a good case with respect to the four factors which must 
be considered under §2.714(a), insofar as they are applicable to a case in which 
there would be no hearing without a grant of the late petition, the licensing 
board has no choice but to grant the petition. However, this would conflict with 
the statutory purpose, to which we have alluded, of resolving antitrust issues 
before the issuance of the construction permit and only permitting them to be 
raised later in narrowly circumscribed circumstances.l9 In contrast, the Commis
sion, in deciding whether or not to grant an order to show cause, could take 

(continued from previou$ page) 
antitrust laws, but 1 also want them to in good faith keep the same situation that existed 
at the time the construction permit was granted so that they don't have to be in 
jeopardy later on the operating license, 

Senator Aiken, one of the strongest proponents of prelicensing antitrust review, said (Hear
ings 319): 

Preconstruction antitrust review will enable the utilities to know at an early stage in 
their planning whether their plans violate the antitrust statutes, 

Finally, Chair'man Holifield stated agaiIi, with regard to the antitrust review (H~rings '487): 
1 have been saying right along' that I think' this, decision ought to be made at the 

, cOnstruction permit stage, that we ought to 'have a finding at that time whether It is 
going to be in violation or not, If It is possible to do 'it, rather than to hold them over the 
hot seat until the operating time. "', ' '. , • "i ,'"" 

II Kan$l1$ Gas and Electric Co, (Wolf Creek Generating Station, Unit No. 1), ALAB-279, 
1 NRC 559, 565 (1975); Jciint Committee Report 30. " ' " 

1'1 refer to the circumstances set forth in Section lOSc(2). 'I" 
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proper account of all :the Congressional policies underlying Section lOSe to 
which I have referred.2,o 

, For the reasons stated, I concur in the conclusion reached by my colleagues 
that the Licensing Board's order must be reversed and that the petition must be 
dismissed. ' 

" i 

" I 

\'. I • 

20Whether the Commission could also properly act under 10 CFR §SO.90 is a more 
difficult, question because it is not clear (1) whether it entitles an applicant to a hearing as a 
matter of right in aU cases and (2) whether it may be invoked by, an applicant against a 
hostile co-applicant. ,As' this issue is before the Commission and not before us; I need not 
attempt to resolve these questions. I discussed the Commission's power to issue an order to 
show, cause, a matter equally not, before us, only to make clear that I am not taking the 
position that the Commission has no power whatsoever to order an antitrust hearing ad-
dressed to the construction permit ,at this juncture. ' 
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Cite as 5 NRC 603 (1977) ALAB-382 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

I n the Matter of 

Michael C. Farrar, Chairman 
Dr. Lawrence R. Quarles 

Richard S. Salzman 

CONSUMERS POWER COMPANY 

(Midland Plant, Units 1 and 2) 

Docket Nos. 50-329 
50-330 

March 18, 1977 

Upon motion by intervenors seeking directed certification of the licenSing 
Board order denying their request for financial assistance, the Appeal Board 
holds that the Commission's determination in CLI-76-23, NRCI-76/11, 484, is 
dispositive of the motion. That determination ruled out assistance to intervenors 
in adjudicatory proceedings generally and expressly rejected consideration of 
such requests on a case-by-case basis. 

Motion denied. 

RULES OF PRACTICE: CERTIFICATION OF ISSUES TO mE COMMISSION 

Appeal boards have jurisdiction over certification motions (10 CFR 
§2.718); certification motions directed to the Commission by individual parties 
are unauthorized (10 CFR §2.78S(d)). 

COMMISSION PROCEEDINGS: FINANCIAL ASSISTANCE TO PARTICI
PANTS 

The NRC has an express policy against financing intervenors in its adjudica
tory proceedings. Nuclear Regulatory Commission (Financial Assistance to Par
ticipants in Commission Proceedings), CLI-76-23, NRCI-76/11, 484 (1976). 

RULES OF PRACTICE: CERTIFICATION 

A request for directed certification is an exception to the Commission's 
general rule against allowing interlocutory appeals (10 CFR § 2.730(f)) and is to 
be granted only in "exceptional circumstances." Public Service Co. of New 
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Hampshire (Seabrook, Units 1 and 2), ALAB-271, 1 NRC 478, 486 (1975). 
Where the Appeal Board has no authority to grant the relief requested, certifica-
tion is unwarranted. . 

COMMISSION PROCEEDINGS: FINANCIAL ASSISTANCE TO PARTICI
PANTS 

The Commission has expressly rejected the suggestion that financing partici
pants in NRC adjudicatory proceedings is a matter to be decided on a case-by
case basis. Nuclear Regulatory Commission (Financial Assistance to Participants 
in Commission Proceedings), CLI-76-23, NRCI-76/11, 484, 498 n. 4 (1976). 

LICENSING BOARD: AUTHORITY TO SUBPOENA WITNESSES 

The Commission's Financial Assistance decision (CLI-76-23, NRC-76f11, 
484), does not' preclude a licenSing board from calling witnesses ofits own where 
it finds a genuine need for their testimony or from authorizing Commission 
payment of the usual witness fees and expenses when it does' so. The subjects 
which the witness may address would be controlled by the Board. The Board's 
authority in this respect should be exercised with circumspection where the 
witness would have been sponsored by a party but for fmanciaI considerations. 

Ms. Caryl A. Bartleman, Chicago, lllinois, ror Consumers' 
Power Company. 

Mr. Myron M. Cherry, Chicago; lllinois, for the intervenors 
Saginaw Valley Nuclear Study Group, et al. 

Mr. L. F. Nute, Midland, Michigan, for the intervenor Dow 
Chemical Company. . 

Mr. Richard K. Hoefling ror the Nuclear Regulatory Com
mission staff. 

MEMORANDUM AND ORDER 

On March 13, 1977, an "emergency" motion' was filed on behalf of the' 

I Because of a claimed uncertainty before whom to file this certification motion, it is 
captioned in the alternative before this Board and the Commission. The Rules of Practice 
give us Jurisdiction over these motions (10 CFR §2.718); certification motions directed to 
the Commission by individual parties are unauthorized (10 CFR § 2.785(d»; 
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Saginaw group of intervenors2 seeking directed certification of the Licensing 
Board's order of February 25, 1977, (unpublished) denying their request for 
Commission funds to pay their lawyer's fees and expenses and those of a witness 
they wish to sponsor who resides on the West Coast. The "emergency" character 
of the motion is premised upon the scheduled resumption of hearings before the 
licensing Board on March 21, 1977, and the Saginaw intervenors' professed 
inability to continue their participation without the public funds they are seek
ing. Because of the asserted emergency, we shortened the usual time for re
sponses to the motion and invited replies by March 18, 1977. Consumers Power 
Company and the NRC staff· both urged us to deny the certification request; 
intervenor Dow Chemical Company advised us that it did not choose to take a 
position on Saginaw'S motion. We find that the result reached by the Licensing 
Board is compelled by Commission rulings and deny the request for directed 
certification. 

1. The Licensing Board's rcling was founded upon the Commission's express 
policy against financing participants in NRC adjudicatory proceedings an
nounced in Nuclear Regulatory Commission (Financial Assistance to Participants 
in Commission Proceedings), CU-76-23, NRCI-76/11, 484 (November 12, 
1976). The Saginaw intervenors had asked the Board below to arrange public 
funds to pay for their lawyer's fees and expenses and to pay the cost of bringing 
Dr. Richard. J. Timm of Salem, Oregon, to the hearing in Chicago as their 
witness.' In its February 25 order, the Board ruled that the various legal theories 
propounded by the intervenors to justify that financial assistance "ignore the 
clear published Commission policy by which we are bound." 

Before us, the Saginaw intervenors acknowledge the Commission policy 
upon which the Licensing Board based its ruling, but proffer reasons why in this 
case it should not bar the financial assistance requested, stressing in particular 
their contribution to the proceeding and the recognition of that fact by the 
licensing Board. They assert that they are otherwise unable to raise funds to 
participate further and that the money-both for the witness expenses and for 
their counsel-is necessary to assure that Dr. Timm will testify and that these 
intervenors' participation can continue. According to the Saginaw intervenors, 
the importance of the financial assistance issue as it bears upon this proceeding 
satisfies our standards for directed certification, citing Public Service CO. of New 
Hampshire (Seabrook, Units 1 and 2), ALAB-271, 1 NRC 478 (1975V 

'The Saginaw group is comprised of the Saginaw Valley Nuclear Study Group, the 
Mapleton Intervenors, the Aeschliman Intervenors, West Michigan Environmental Action 
Council and the United Auto Workers International Environmental Group. Tr. 7. 

3 As was appropriate, the intervenors first asked the Licensing Board to refer its February 
25, 1977, ruling to us. The Board denied that request. See order dated March 11, 1977, and 
memorandum dated March 16, 1977 (both unpublished), 
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2. We have frequently pointed out that the grant of a request for directed 
certification is an exception to the Commission's general rule against inter
locutory appeals (10 CFR §2.730(f)) and, as such, is to be resorted to only in 
"exceptional circumstances." Seabrook, ALAB-271, supra, 1 NRC at 486.4 In 
situations where we have no authority to grant the relief requested, certification 
is unwarranted. 

The I.:icensing Board correctly read the Commission's Financial Assistance 
decision, supra, as precluding the relief here sought. See Detroit Edison Co. 
(Greenwood Energy Center, Units 2 and 3), ALAB·376, 5 NRC 426 (February 
22, 1977). The Commission's decision noted that the extent of its authority to 
fmance hearing participants was limited as described in an opinion of the 
Comptroller General of the United States (B·92288, February 1976). After re
viewing that opinion, the Commission concluded for reasons it set out at length 
that it was unable to make the requisite finding (specified by the Comptroller 
General) that in adjudicatory proceedings funding was "necessary ... in order to 
carry out NRC's statutory functions in making licenSing determinations." We 
need not rehearse those reasons here. It is sufficient to note for purposes of this 
motion that the Commission's conclusions rest on its carefully considered 
judgment that it "lack[s] not only the statutory authority to provide funding, 
but ... also ... [as a matter of sound public policy] that a nonelected regula
tory commission is not the proper institution to expend public funds in this 
fashion absent express Congressional authorization" (NRCI-76jl1 at 500.01). 

The Saginaw intervenors' attempts to avoid the effect of the Commission's 
Financial Assistance ruling are of no avail. They fust cite a recent decision of the 
Second Circuit, issued a month after the Commissions Financial Assistance 
ruling, as authority for its reexamination. Greene County Planning Board v. 
FPC,_F.2d_,9 ERC 1611, 1616-17 (December 8, 1976). That court, by 
divided vote, held only that the Federal Power Commission had authority to 
award financial assistance to participants in proceedings before it in circum· 
stances ''where they may meet the standards approved by the Comptroller 
General" in his advice letter to the NRC, and remanded the request for fees and 
expenses to the FPC for consideration in light of. the Comptroller's ruling. 9 
ERC at 1617. This Commission, however, has already made its judgment on 

4See also Seabrook, ALAB-295, 2 NRC 668 (l975)("truly exceptional situ'ation"); 
Toledo Edison Co. (Davis-Besse Nuclear Power Station), ALAB-314, 3 NRC 98, 99 (Febru
ary 26, 1976); Long Island Lighting Co. (Jamesport Nuclear Power Station, Units 1 and 2), 
ALAB-318, 3 NRC 186 (March 16, 1976); id., ALAB-353,NRCI-76/10 381 (October 28, 
1976); Puerto Rico Water Resources Authority (North Coast Nuclear Plant, Unit 1), 
ALAB-361, NRCI-76/12 625 (December 28, 1976); cf. United States Energy Research and 
Development Administration, CLI-76-13, NRCI-76/8 67,75-76 (August 27,1976). 
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funding intervenors under the Comptroller General's criteria. As we have noted, 
however, the Commission's determination was adverse to the position espoused 
by the Saginaw intervenors; nothing said in Greene County mandates its recon
sideration. 

The Saginaw intervenors next argue that this case is different from most and 
that their participation here is more useful and more necessary than usual. 
Accordingly, they urge that the general Commission rule against paying a party's 
attorney's fees and witness' expenses not be applied. Accepting arguendo every
thing the Saginaw intervenors assert about the usefulness of their participation, 
we cannot credit their argument. It amounts to no more than that the deter
mination whether or not to finance intervenor groups should be made anew in 
each individual case. A proposal for a case-by-case review of the question of 
financing intervenors participation, however, has already been considered by the 
Commission and was expressly rejected.s Our views of the merits of that ap
proach are thus of no moment;we are bound by the Commission decision to the 
contrary.6 

3. Finally, the Ucensing Board said that were· Dr. Timm released from 
sponsorship by the Saginaw intervenors, it '\vould look into the matter of his 
sponsorship by the Board." Given the importance that Board apparently attaches 
to hearing this witness,' we do not see why the Board cannot obtain the benefit 
of his testimony by subpoenaing him as a Board witness. Nothing we have said in 
this opinion, and nothing we discern in the Commission's Financial Assistance 
decision, precludes a Board from calling witnesses of its own where it finds a 
genuine need for their testimony or from authorizing Commission payment of 
the usual witness fees and expenses when it does SO.8 Of course, in such circum
stances, the subjects which the witness may address in his testimony would be 

'NRCI-76/11 at 498, fn. 4. We note that for reasons expressed in his separate views, 
Commissioner Gilinsky would have adopted the case-by-case approach. See NRCI-76/11 at 
518-20. 

• In light of our disposition of their motion, we need not explore the subsidiary question 
whether the Saginaw group intervenors would qualify for public funding in any event. We 
note, however, that in an earlier proceeding involving this same facility, the Commission 
denied a request for financial assistance to this intervenor group on the ground that it had 
not made a "proper showing of need." The Commission observed that some of the inter
venors requesting assistance possessed substantial assets and commented that "intervention 
may sometimes require an intervening organization to reorder its budgetary priorities." 
Consumers Power Company (Midland Plants, Units 1 and 2), CLI-74-26, 8 AEC 1 (1974). 
See note 2, supra. See also. Consumers Power Company (Midland Plants, Units 1 and 2), 
ALAB-270.1 NRC 473.474-76 (1975). 

'In its February 25 Order, it stated that Dr. Timm's premed testimony "and the 
cross-examination that will result if the testimony is received seem to the Board to be 
valuable additions to the hearing record." 

842 U.S.C. §2201(c); 10 CFR §2.718(b). 
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controlled by the Board and cross-examination by any party would be restricted 
to matters covered in the witness' direct presentation. 

Needless to add, the Board's authority in this respect should be exercised 
with circumspection where the witness it desires to hear would have been spon
sored by one of the parties but for fmancial considerations. In these circum
stances, there necessarily can be no bright line between rendering indirect fman
cial support to an intervenor-which we take to be proscribed by Commission 
policy-and arranging to hear evidence which a Board deems relevant and im
portant for its resolution of a Significant contested issue.9 We can, however, 
offer our colleagues who must decide these questions when they arise certain 
useful observations. First, in a close case involving key safety or environmental 
issues, we are confident that the Commission does not perceive its mission as 
requiring the protection of the public fisc at the expense of the search for truth. 
Second, should a party object to one of its witnesses being called on behalf of 
the Board, the Board may consider that factor in deciding whether to do so. But 
here again the search for truth is the paramount consideration. Accordingly, the 
decision to call or not to call a witness for the Board must rest and does rest 
ultimately in the sound discretion of the tribunal alone. 

The Saginaw intervenors' motion for directed certification of the licensing 
Board's February 25,1977, order is denied. 

It is so ORDERED. 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board 

9 One way a Board might avoid crossing that line inadvertently is to be cautious before 
accepting written direct testimony from a Board witness that was previously prepared by {or 
for} him in his capacity as a witness or expert for a partisan in the proceeding. 
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Cite as 5 NRC 609 (1977) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-383 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

I n the Matter of 

Alan S. Rosenthal, Chairman 
Dr. John H. Buck 
Michael C. Farrar 

GULF STATES UTILITIES COMPANY 

(River Bend Station, Units 1 and 2) , 

Docket Nos. 50·458 
50-459 

March 22, 1977 

Upon motion by the staff, the Appeal Board reopens the record to include a 
particular affidavit and authorizes issuance of construction permits. 

Motion granted. 

ADJUDICATORY PROCEEDINGS: SCOPE OF REVIEW 

"As to matters pertaining to radiological health and safety which are not in 
controversy, boards are neither required nor expected to duplicate the review 
already performed by the staff'; rather, boards "are authorized to rely upon the 
testimony of the staff ..• which [i]s not controverted by any party." 10 CFR 
Part 2, Appendix A, SectiC?n V(O(I). 

Mr. Troy B. Conner, Jr., Washlngton, D.C., for the appli· 
cant, Gulf States Utilities Company. 

Messrs. Bern~rd M. Bordenick and Lawrence Brenner for 
, the Nuclear Regulatory Commission staff. 

MEMORANDUM AND ORDER 

The licensing Board has now issued a total of three partial initial decisions 
in this construction permit proceeding involving Units 1 and 2 of the River Bend 
station. The first was rendered in September 1975" It dealt with environmental 

I LBP~7S-S0. 2 NRC 419. 
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and site suitability matters and paved the way for the issuance under 10 CFR 
50.IDCe) of a limited work authorization for the facility: The second was 
rendered in September 1976.2 It covered all remaining safety issues and, beyond 
that, explored anew one environmental issue which had been earlier considered 
in the September 1975 decision but then remanded by us in ALAB-317, 
3 NRC 175 (March 4, 1976). It left unresolved, however, questions pertaining to 
the environmental effects of the reprocessing and waste disposal phases of the 
uranium fuel cycle. The third and final partial decision was rendered on 
February 3, 1977.3 Its purpose was to determine the still·open fuel cycle 
matters. 

By virtue of these several decisions, the licenSing Board has now ruled in 
the applicant's favor on all issues-5afety and environmental-which that Board 
deemed ·to have been placed before it for determination. Nonetheless, the third 
decision did not authorize the issuance of construction permits for the facility. 
This was because, in late January, the NRC staff had brought to its attention, by 
letter, certain recently discovered calculational errors in the Emergency Core 
Cooling System (ECCS) performance evaluation for River Bend. In the third 
decision, the licenSing Board took note of the staffs communication but ex
pressed the view that it should be considered in the first instance by us. This 
conclusion was based upon the fact that (1) in its second partial decision, the 
Board had found the River Bend ECCS to be acceptable;4 and (2) that decision 
is presently before us on an appeal taken by the intervenor State of Louisiana. In 
that circumstance, the licensing Board reasoned, this Board is now the appro
priate tribunal to look into any supervening developments related to ECCS 
acceptability. Accordingly, the third decision imposed a condition precedent to 
the issuance of construction permits: the "supplementation [before this Board} 
of the record on ECCS compliance." 

By reason of this condition, the staff has moved us to reopen the record to 
receive the affidavit of William F. Kane, the River Bend licenSing project man
ager. We are told by the staff that this affidavit establishes that, despite the 
earlier calculational errors, the facility's ECCS meets all relevant Commission 
requirements. Consequently, the staff maintains, we should now authorize the 
issuance of construction permits. The applicant understandably supports the 
motion. The State of Louisiana has not ftled any response at all; thus the motion 
is unopposed.s 

2 LBP-76-32, NRCI-76/9 293. 
3 LBP-77-6, 5 NRC 446. 
4 NRCI-76/9 at 303-04. 
S Similarly, the appeal taken by the State from the second partial decision does not 

specifically challenge the finding of the Licensing Board therein that has been cast in 
possible doubt by the recently discovered calculational errors. 
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In the totality of circumstances, we see no reason to withhold a ruling on 
the motion pending resolution of the State's appeal from the second partial 
initial decision. And our close scrutiny of the affidavit has led us to the conclu· 
sion that the relief sought by the staff is warranted. Although this is a contested 
proceeding, "[a] s to matters pertaining to radiological health and safety which 
are not in controversy, boards are neither required nor expected to duplicate the 
review already performed by the staff .•.. " Rather, we "are authorized to rely 
upon the testimony of the staff .•. which [is] not controverted by any party." 
10 CFR Part 2, Appendix A, Section V(t)(I). It appears from the affidavit here 
that the staff has sufficiently analyzed the data now available to it bearing upon 
the effect of the calculational errors in terms of the overall ECCS performance 
evaluation. The conclusion reached on the basis of that analysis-that correction 
of the errors does not produce a result which cuts against the stafrs original 
judgment respecting the acceptability of the River Bend ECCS-seems reason· 
able. True, as the affidavit points out, still additional information is being 
sought. The staff has retained, however, the option of taking further action in 
the light of any such information. All things considered, at this juncture we need 
not pursue the matter more deeply ourselves. 

. Although the Staff may now issue the construction permits, needless to say 
no finality will attach to that action prior to the completion of our review of the 
second and third partial initial decisions. 

The motion of the NRC staff is granted. The affidavit of William F. Kane is 
hereby made a part of the record in this proceeding and the staff is authorized to 
issue construction permits for Units 1 and 2 of the River Bend Station. 

It is so ORDERED. 
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FOR THE ATOMIC SAFETY AND 
UCENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board 



Cite as 5 NRC 612 (1977) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-384 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 
I' 

Alan S. Rosenthal, Chainnan ' 
Dr. W.' Reed Johnson 
Jerome E. Sharfman 

In the Matter of Docket No. 50·320 

METROPOLITAN EDISON COMPANY 
JERSEY CENTRAL POWER & LIGHT COMPANY 
PENNSYLVANIA ELECTRIC COMPANY 

(Three Mile Island Nuclear Station, 
Unit 2) March 22, 1977 

Upon appeal by applicants from LBP·77·IO, 5 NRC 478, which granted an 
untimely intervention petition, and upon attempted appeal by intervenor from 
the licensing Board's rejection of some of its contentions, the Appeal Board 
holds the intervenors' appeal to be interlocutory and hence not permitted but 
treats it as a response to the applicants' appeal and as putting forth an alternative 
ground for affinnance. The Appeal.Board rules that the licensing Board, in 
admitting the intervenor, erred (I) in not considering the four factors specifical. 
ly enumerated in 10 CFR §2.714(a); and (2) in concluding with respect to an 
energy conservation contention that the intervenor had sufficiently justified the 
lateness of its petition. The Appeal Board also holds that none of the other 
contentions provides a sufficient basis for allowing late intervention. 

licensing Board order reversed; remanded with instructions to deny the 
untimely intervention petition. 

RULES OF PRACTICE: APPELLATE REVIEW 

An interlocutory order of a licenSing board which grants intervention but 
rejects certain contentions is not appealable by the intervenor. 10 CFR 
§ §2.730(t) and 2.714a. 

RULES OF PRACTICE: NONTIMELY INTERVENTION PETITIONS 

In deciding whether a petitioner has shown "good cause" for its failure to 
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file an intervention petition on time, adjudicatory boards must consider both the 
justification offered for the lateness of the filing and the four factors 
enumerated in 10 CFR §2.714{a). Nuclear Fuels Services, Inc. (West Salley 
Reprocessing Plant), CLI-754, 1 NRC 273 (1975). 

RULES OF PRACTICE: NONTIMELY INTERVENTION PETmONS 

late petitioners for intervention have a substantial burden in justifying their 
tardiness, and the burden of justifying iritervention based on the four factors in 
10 CFR §2.714{a) is considerably greater when the latecomer has no good 
excuse. Nuclear Fuel Services, Inc. (West Valley Reprocessing Plant), CLI-754, 1 
NRC 273,275 (1975). 

RULES OF PRACITCE: NONTIMELY INTERVENTION PETmONS 

Even where a late intervenor has tendered a good excuse for lateness, a 
board must nevertheless consider the four factors enumerated in 10 CFR 
§2.714{a), although in perhaps not the same painstaking detail as if no such 
good excuse had been submitted. 

NEPA: SUFFICIENCY OF CONTENTIONS 

Under NEPA, no evidentiary showing need be made by an intervenor to 
invoke the NRC's duty to consider energy conservation issues; the intervenor 
need only bring "sufficient attention to the issue to stimulate the Commission's 
consideration of it," but it must do so with due diligence. Aeschliman v. NRC, 
547 F. 2d 622, 628 (D.C. Cir. 1976); Public Service Co. of New Hampshire 
(Seabrook, Units 1 and 2), ALAB-366, 5 NRC 39, 66 (January 21, 1977). 

Mr. George F. Trowbridge, Washington, D. C., for the appli
cants, Metropolitan Edison Company, et al. 

Mr. Chauncey Kepford, York, Pennsylvania, for the Envi
ronmental Coalition on Nuclear Power. 

Mr. Gregory Fess, for the Nuclear Regulatory Commission 
staff. 

DECISION 

This is a combined licensing proceeding to consider whether an operating 
license should issue for Unit 2 of the Three Mile Island facility and, additionally, 
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whether the construction permit previously issued for that unit should be con· 
tinued, modified, terminated or conditioned to protect environmental values.1 

The deadline established for the filing of petitions under 10 CFR 2.714(a) for 
leave to intervene in the proceeding was June 27, 1974.39 Fed. Reg. 18497. A 
joint intervention petition was timely filed by two organizations and thereafter 
granted by the licensing Board, which also admitted the Commonwealth of 
Pennsylvania to the proceeding under the "interested state" provisions of 10 
CFR 2.715(c). 

What is now before us is a petition for leave to intervene filed in August 
1976 (more than two years late) by another organization-the Environmental 
Coalition on Nuclear Power (Coalition). By memorandum and order of February 
14, 1977, the Licensing Board granted the petition on the strength of a deter· 
mination that "good cause" had been established for the belated assertion of one 
of the contentions contained therein. LBP.77.io, 5 NRC 478. That contention, 
identified as No.5, reads as follows: 

The Petitioners contend that the rate structure of the Applicant is a promo· 
tional rate structure designed to increase the consumption of electricity by 
offering declining rates for increased consumption. Such a rate structure 
minimizes the possibility and practicality of worthwhile energy conservation 
efforts. Petitioners contend that a flat rate structure-one price for all levels 
of consumption and for all customers-or a declining block rate structure 
would make conservation a viable and practical alternative to Three Mile 
Island, Unit 2. 

The remaining six contentions set forth in the petition (identified as Nos. 24 
and 6·8) dealt with various other matters and were rejected by the Board. 

Invoking its right of appeal conferred by 10 CFR 2.714a, the applicants ask 
that we overturn the Licensing Board's determination and direct the dismissal of 
the Coalition's petition on the ground that there was not "good cause" for the 
late assertion of Contention No.5. The NRC staff supports the appeal. For its 
part, the Coalition has attempted to take its own appeal under Section 2.714a 
from the rejection by the Licensing Board of its other contentions. 

We have often pointed out that 
10 CFR '2.730(0 contains a general prohibition against interlocutory 
appeals from licensing board rulings made during the course of a proceeding. 
The single exception to this prohibition is found in 10 CFR 2.714a. Insofar 

1 The environmental review in connection with the construction permit was instituted 
pursuant to Section C of Appendix D to 10 CFR Part SO (1974). That section applied to 
Unit 2 of this facility because the construction permit had been issued prior to January 1, 
1970. Appendix 0 has now been replaced by 10 CFR Part 51, promulgated in 1974. The 
provisions of Appendix D remain, however, applicable to this proceeding. See 10 CFR 
51.56. . 
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as a petitioner for intervention is concemed, that Section allows an appeal 
from an order conceming his petition if-but only if-the order denied the 
petition outright. 

Puerto Rico Water Resources Authority (North Coast Nuclear Plant, Unit I), 
ALAB·286, 2 NRC·213, 214 (1975)(footnote omitted; emphasis supplied); see 
also Boston Edison Co. (Pilgrim Nuclear Generating Station, Unit 2), ALAB-269, 
I NRC 411, 413 (1975) and cases there cited. It is thus clear that, as matters 
now stand, the Coalition's appeal is foreclosed. Nonetheless, should we' conclude 
that the Licensing Board erroneously found good cause for the tardy assertion of 
Contention No.5, we will be obliged then to decide whether the Board's re
sult-the grant of the petition-was proper because. one of the other contentions 
provided a sufficient basis for allowing late intervention.2 This being so, it is 
appropriate to treat the papers submitted to us by the Coalition as a response to 
the app1icants~ appeal3 and as, in effect, putting forth an alternative ground for 
affirmance of the Board's action in admitting the Coalition to the proceeding. 

A. 10 CFR 2.714(a) expressly provides that nontimely intervention peti
tions "will not be entertained" absent a determination by the licensing Board 
"that the petitioner has made a substantial showing of good cause for failure to 
me on time." As construed by the Commission in its West Valley decision two 
years ago,4 the "good cause" determination is to be made on the basis of 
consideration of both the substantiality of the justification offered for the late 
filing and the four factors specifically enumerated in Section 2.714(a).s See also 
!toject Management Corp. (Clinch River Breeder Reactor Plant), ALAB-354, 
NRCI-76/10 383, 388·89 (October 29, 1976). In this connection, the Commis· 
sion stressed that "[I] ate petitioners properly have a substantial burden in justi· 
fying their tardiness. And the burden of justifying intervention on the basis of 
the other factors in the rule is considerably greater where the latecomer has no 
good excuse." West Valley, 1 NRC at 275 .. 

210 CFR 2.714a(c) provides that an order granting an intervention petition is appealable 
"on the question whether the petition .•. should have been wholly denied." 

3 The Coalition has submitted no direct response to that appeal. 
4Nuclear Fuel Services, Inc. (West Valley Reprocessing Plant), CLI-754, 1 NRC 273 

(l975). 
S Those factors are: 
(l) The availability of other means whereby the petitioner's interest will be protected. 
(2) The extent to which the petitioner's participation may reasonably be expected to 
assist in developing a sound record. 
(3) The extent to which petitioner's interest will be represented by existing parties. 
(4) The extent to which the petitioner's participation will broaden the issues or delay the 
proceeding. 
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The order of the licensing Board under appeal makes no reference to the 
four factors of Section 2.714(a}, much less reflects that they were taken into 
account in the making of the good cause determination. Rather, the Board 
focused entirely upon the sufficiency of the reason offered by the Coalition for 
its belated filing. In light of West Valley, this was error. Granted, the cor~llary of 
the proposition that the absence of a good excuse for lateness requires an espe· 
cially strong showing by the petitioner on the four factors is that where the 
lateness has been satisfactorily explained a much smaller demonstration on these 
factors is necessary. But that does not mean that the factors may ever be entirely 
ignored. For example, it might appear in ,the particular case that the grant of an 
extremely tardy petition would perforce occasion substantial delay in the prog
ress of the· proceeding; that the petitioner's participation likely would add 
nothing to the development of a sound record; and that the interest asserted in 
the petition could be protected by other available means or would be adequately 
represented by existing parties. In the totality of such circumstances, a licenSing 
board might well be warranted in denying the petition even though the peti
tioner has established that his failure to have ftIed it on time was not due to a 
lack of diligence.6 

Be that as it may, we cannot agree with the licenSing Board's conclusion 
that the Coalition was justified in waiting for two years before coming forth 
with its contention related to energy conservation and the utility's rate struc· 
ture. As the Board pointed out, the Coalition relies for its late assertion of that 
contention on the decision of the Court of Appeals for the District of Columbia 
Circuit in Aeschliman v. NRC, 547 F.2d 622, which was rendered on July 21, 
1976 (i.e., shortly before the intervention petition was filed).' Although the 
Board's reasoning on the point is not altogether clear to us, it appears that it 
thought that Aeschliman provided a basis for Contention No.5 which had 
theretofore been wanting .. We think otherwise. 

To the extent that it has a bearing upon that contention, Aeschliman in
volved a review of the Commission's decision in January 1974 in Consumers 

'We do not mean to suggest that, where it has found that a good excuse has been 
tendered for the late filing, the Licensing Board must invariably discuss the Section 2.714(a) 
factors in painstaking detail. It will frequently-indeed usually-be sufficient to note in the 
order (if such be the case) that the factors do not weigh so heavily against the petitioner 
that, notwithstanding the existence of a satisfactory reason for the tardiness, intervention 
should be denied. Once again, what confronts us here is the seeming failure of the Licensing 
Board to have given any scrutiny to the factors. It is this failure which we have determined 
to have been in derogation of Section 2.714(a) as previously interpreted. 

'Certiorari was granted by the Supreme Court on February 22,1977,35 U.S.L.W. 3570. 
On the same date, certiorari was additionally granted in a companion case to which the 
Coalition's petition also made reference. That case is irrelevant to the consideration of the 
Licensing Board's decision on Contention No.5; it will be touched upon later in this 
opinion in connection with the disposition below of the other Coalition contentions. 
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Power CO. (Midland Plant, Units I and 2), CLI-74-5, 7 AEC 19. In Midland, the 
Commission had embarked upon an elaboration of its then recent decision in 
Niagara Mohawk Power COrp. (Nine Mile Point, Unit No.2), CLI-73-28, 6 AEC 
995 (1973), which had overturned a ruling of a licensing board precluding an 
intervenor from adducing evidence concerning the energy conservation alterna
tive to the construction of a nuclear plant. Among other things, the Commission 
had held in Midland that a licensing board need not explore energy conservation 
alternatives unless (1) "clear arid reasonably specific energy conservation conten~ 
tions" have been placed before it "in a timely fashion"; and (2) the sponsor of 
the contentions makes "some affirmative showing" with relation thereto. 7 AEC 
at' 32. In the latter regard, the Commission had stated at an earlier point in its 
opinion: 

, Purported energy conservation issues must meet a threshold test-they must 
relate to some action, methods or developments that would, in their aggre
gate effect, curtail demand for electricity to a level at which the proposed 
facility would not be needed .... Beyond that, the issue must pertain to an 
alternative that is "reasonably avialable." Natural Resources Defense COun
cil v. Morton, 458 F.2d 827,834 (C.AD.C. 1972). Furthermore, the impact 
of proposed energy conservation alternatives on demand must be susceptible 
to a reasonable degree of proof. largely speculative and remote possibilities 
need not be weighed against a convincing projection of demand., Here, as 
with many other issues under the National Environmental Policy Act of 
1969, a rule of reason applies. See Natural Resources Defense Council v. 

, Morton, supra. 
,I 

[d. at 24 (footnote omitted). 
It was this "threshold test" which Aeschliman rejected. In the District of 

Columbia Circuit's view, NEPA forbids the imposition of a reqUirement that an 
intervenor "prove that an alternative satisfies the 'rule of reason' before the 
Commission will investigate it." Rather, the court concluded, 

... an intervenor's comments on a draft [environmental statement) raising 
a colorable alternative not presently considered therein must only bring 
"sufficient attention to the issue to stimulate the Commission's conside'ra
tion of it." Thereafter, it is incumbent on: the' Commission to undertake its 
own preliminary investigation of the proffered alternative sufficient to reach 
a rational judgment whether it is worthy of detailed consideration in the 
[Final Environmental Statement). 

547 F.2d at 628 (footnote omitted). 
As is readily apparent from the foregoing, Aeschliman did not open the 

door for the first time to the assertion and litigation of contentions relating to 
energy conservation. At least since the Commission's Nine Mile Point decision in 
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1973, the Coalition could have pressed its Contention No.5. The effect of 
Aeschliman is simply to reduce the burden which must be assumed by interve
nors desiring to have energy conservation considered in a particular licensing 
proceeding. No longer need the Midland ''threshold test" be met; it now suffices 
that the intervenor has brought "sufficient attention to the issue to stimulate the 
Commission's consideration of it." As we recently held in the Seabrook case,8 
however, there is an obligation to do so with due diligence; in Aeschliman itself, 
the court of appeals found that the comments by the intervenor on the draft 
environmental statement for the facility adequately provided the necessary 
"stimulation.,,9 

The Coalition has favored us with no good reason why it could not have 
raised Contention No.5, with its assertions respecting promotional rate struc
tures, long before last August. And none appears. The record reflects that a Final 
Environmental Statement for both units of the Three Mile Island facility issued 
in December 1972.10 That document did not address the energy conservation 
alternative at all. 11 Surely, if the Coalition thought that energy conservation 
should have been considered as an alternative to Unit 2, it both could and should 
have raised the matter when given the opportunity to file an intervention peti-

-tion in 1974. 
We therefore conclude that Aeschliman cannot be invoked as a justification 

for the late filing of the Coalition's petition. No other excuse having been 
tendered, the petition should have been denied as untimely unless it appeared 
that, in combination, the four Section 2.714(a) factors weigh heavily in the 
Coalition's favor. Once again, the Board below did not address the factors. But, 
although it might have been helpful to have had the benefit of its views, a 
remand on the point is not reqUired. Our independent analysis satisifies us that 

• Public Service Co. of New Hampshire (Seabrook Station, Units 1 and 2), ALAB·366, 5 
NRC 39,65·67 (January 21, 1977), Commitsion review pending. See also, fllinois Power Co. 
(Clinton Power Station, Units 1 and 2), ALAB-340, NRCI-76/7 27, SO-51 (July 29,1976). 

9 For present purposes, we have attached no significance to the grant of certiorari in 
Aeschliman: Le., we have assumed that the Commission is now obliged to follow it notwith
standing the pending Supreme Court review on the merits of the holding of the court of 
appeals. . 

I ° The FES was issued in compliance with the requirements of Appendix D to 10 CFR 
Part SO (see fn. I, supra). The conclusion reached therein was that the construction permits 
should be continued and that operating licenses should issue. Because the operating license 
application for Unit No. 2 was not filed until April 1974, the staff determined it was 
necessary to prepare a supplement to the FES. A draft of the supplement was published in 
July 1976 and circulated for comment. The final version issued in December 1976. 

I I The draft of the Unit No.2 FES supplement (see fn. 10, supra) likewise did not 
consider that alternative. We note in passing that the Coalition's representative (it does not 
here appear by counsel) commented upon the draft supplement but, in doing so, did not 
mention the omission of a discussion therein of energy conservation. See Final Supplement 
to the FES, pp. A-5 to A-7. 
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an application of the factors 'here could not overcome (under the West . Valley 
standard) the extreme and unwarranted tardiness of the petition. 

The most ·that can be. said for the Coalition is that, unless it is allowed to 
participate, its rate structure concerns will not be considered at all in this pro· 
ceeding.12 Because construction of Unit 2 is now almost 90% completed, how· 
ever, it seems hardly likely that the possibility of achieving energy conservation 
through alterations in the applicants' rate structures (were it to' be demon· 
strated) could now serve as a justification for abandoning that unit at this 
juncture. And, to the extent that the Coalition may have a more generalized 
interest in obtaining rate structure reforms in the furtherance of energy conser· 
vation, we would think the Pennsylvania Public Service Commission to be an 
available forum for the assertion and vindication of that interest. But even if the 
first and third factors13 might nonetheless be thought to provide material aid to 
the Coalition, the second and fourth manifestly do not. There is nothing before 
us to suggest that the Coalition possesses or has at its disposal any expertise 
which might be of real assistance in developing a sound record on Contention 
No.5. Further, the introduction of that contention would manifestly broaden 
the issues (no other intervenor having tendered a like contention) and might well. 
occasion delay. The hearing is currently due to commence in a matter of weeks. 
Yet there is at least the possibility that the discovery process would have to be 
reopened to allow intervenors to obtain, prior to trial, information bearing upon 
the effect of the applicants' rate structures upon energy conservation. True, as 
the Commission pointed out in West Valley, supra,' 1 NRC at 276, "[a] tardy 
petitioner with no good excuse may be required to take .the proceeding as it 
fmds it." Nevertheless, given the complexity of the rate structure issue and the 
fact that there has been no prior discovery on· it by anyone in this proceeding, 
the licensing Board might be compelled to conclude that that structure could 
not be rigidly applied here. 

B. What thus remains for decision is whether anyone of the other six 
contentions set forth in the Coalition's untimely petition provided a basis for the 
requisite good cause determination. We conclude not. 

The Coalition appears to explain the tardy assertion of these contentions on 
the basis of the invalidation in Aeschliman, supra, and another case decided the 
same day, 14 of the reprocessing and waste disposal portions of the Commission's 
generic rule relating to the environmental effects of the uranium fuel cycle, 
codified in 10 CFR 51.20(e).IS With one exception (No.8), none of the conten· 

12 None of the already admitted intervenors has raised an issue relating to energy conser· 
vation and utility rate structures. 

13 See fn. 5, supra. 
1

4 Natural Resources Defense Council v. NRC 547 F.2d 633 (D.C. Cir. July 21, 1976), 
certiorari granted, 4S U.S.L.W. 3570 (February 22,1977). 

15 For a fuller discussion of that invalidation, see Public Service of New Hampshire 
(Seabrook Station, Units 1 and 2), ALAB·349, NRCI·76/9 235, 238·39 (September 30, 
1976), vacated, CLI·76·17, NRCI·76/11451 (November 5, 1976). 
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tions . is related to those portions of the rule. Furthe:, as was the case with 
Contention No.5, on these contentions the Coalition has fallen far short of 
sustaining its heavy burden on the factors set forth in Section 2.714(a). Among 
other things, we have been given nO'cause to believe that the Coalition would 
make a Significant contribution to the record development of any of the issues 
which it seeks to inject into the proceeding at this very late date. And a potential 
for substantial delay is also present. 

For its part, Contention No.8 was fairly interpreted by the Licensing Board 
to assert that construction of Unit 2 of this facility should be suspended pending 
ultimate resolution of the reprocessing and waste disposal issues. But, as the 
Board held, suchan assertion is totally foreclosed by the Commission's Novem
ber 5, 1976, memorandum and order, issued in connection with this proceeding 
among others. CLI-76-18, NRCI-76/11 470}6 To the extent that 'Contention 
No.8 might be taken as also asserting that construction should be suspended in 
the light of the other contentions set forth in the petition; the short answer is 
that an insufficient basis has been alleged for the adoption o~ such a course. 

The February 14, 1977, order of the licensing Board is reversed and the 
matter is remanded with instructions to deny the untimely intervention petition 
of the Environmental Coalition on Nuclear Power on the ground oflack of a 
substantial showing of good cause for failure to me on time. 

It is so ORDERED. 

FORTHEATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board .. 

.. ' 

16 See also the statement of considerations accompanying the new interim fuel cycle 
rule. 42 Fed. Reg. 13803,13806 (March 14, 1977). 
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Cite as 5 NRC 621 (1977) ALAB-385 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

I n the Matter of 

Alan S. Rosenthal, Chairman 
Richard S. Salzman 

Jerome E. Sharfman . 

THE TOLEDO EDISON COMPANY 
THE CLEVELAND ELECTRIC 

ILLUMINATING COMPANY 

(Davis·Besse Nuclear Power Station, 
Units 1,2 and 3) .. 

THE CLEVELAND ELECTRIC 
ILLUMINATING COMPANY, et al. 

(Perry Nuclear Power Plant, 
Units 1 and 2) 

Docket Nos.'50-346A 
. 50-500A 

50-501A 

Docket Nos. 50-440A 
50441A 

March 23, 1977 

Applicants moved to stay, pendente lite, the effectiveness of antitrust condi· 
tions imposed on them by LBP-77-1, 5 NRC 133. The licensing Board denied 
the motion in' LBP-77-l, 5 NRC 452. Applicants renewed their request before 
the Appeal Board, which ruled that good cause for that extraordinary relief had 
not been demonstrated. 

Motion denied. 

RULES OF PRACTICE: STAY PENDING APPEAL 

. In assessing a request for a stay pending appeal, adjudicatory boards must 
consider four factors: (1) has the movant made a strong showing that it is likely 
to prevail on the merits of its appeal; (2) has the movant shown that without a 
stay it will be irreparably injured; (3) would issuance of a stay substantially harm 
other interested parties; and (4) where lies the public interest? Virginia 
Petroleum Jobbers Assn v. FPC, 295 F.2d 921, 925 (D.C. Cir. 1958);Natural 
Resources Defense Council, CLI-76-2, 3 NRC 76, 78 (1976). 
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RULES OF PRACI1CE: STAY PENDING APPEAL 

"A party is not ordinarily granted a stay of an administrative order without 
an appropriate showing of irreparable injury." Permian Basin Area Rate Cases, 
390 U.S. 747, 773 (1968). "The key word in this consideration is i"eparable. 
Mere injuries, however substantial, in terms of money, time and energy neces· 
sarily expended in the absence of a stay, are not enough." Virginia Petroleum 
Jobbers Ass'n v. FPC, 259 F.2d 921,925 (D.C. Cir. 1958) (emphasis in original). 

RULES OF PRACTICE: STAY PENDING APPEAL 

With regard to requests for stays of antitrust conditions pending appeal, the 
appropriate "public interest" consideration is the Congressional purpose that nu
clear facilities not be given unconditioned licenses in circumstances where doing 
so would create or maintain a situation inconsistent with the antitrust laws. 

APPEAL BOARD: STANDARD OF REVIEW 

Although an appeal board is not bound· by a licensing board's factual fmd
ings, in considering a request for stay pending appeal which calls those findings 
into question, they merit respect until the record had been reviewed, unless the 
party seeking the stay has demonstrated their inadequacy. 

ATOMIC ENERGY ACT: ANTITRUST PROVISION 

The Commission's authority under Section 10Sc(6) of the Atomic Energy 
Act to license the operation of a nuclear power plant notwithstanding the anti
competitive consequences of doing so may be exercised "only in the exceptional 
case where the power from the plant is vitally needed and the antitrust impact of 
its operation cannot be otherwise ameliorated." Toledo Edison Co. (Davis-Besse, 
Unit 1), ALAB-323, 3 NRC 331, 346 n. 41 (1976). 

RULES OF PRACTICE: STAY PENDING APPEAL 

The degree of likelihood of success on appeal which must be demonstrated 
for a stay pending appeal depends on the strength of movant's showing on the 
other factors. Virginia Petroleum Jobbers Ass n v. FPC, 259 F.2d 921,925 (D.C. 
Cir. 1958). 

RULES OF PRACTICE: STAY PENDING APPEAL 

To make a strong showing that it is likely to prevail on the merits of its 
appeal, the movant for a stay must do more than merely list possible grounds for 
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reversal. Environmental Defense Fund, Inc. v. Froehlke, 348 F. Supp. 338,366 
(\V.D. Mo.1972),aff'd, 477 F.2d 1033 (8th Cir.1973). 

RULES OF PRACTICE: BRIEFS 

Where a party has failed to address an issue in its appellate briefs, it normal
ly will not be heard to raise that issue at oral argument on appeal. 

Mr. Wm. Bradford Reynolds, Washington, D.C.,argued the 
cause for applicants, the Toledo Edison Company et al.; 
with him on the briefs was Mr. Robert E. Zahler, Washing
ton, D.C. 

Mr. Terence H. Benbow, New York, N.Y., argued for appli
cants Ohio Edison Company and Pennsylvania Power Com
pany. 

Mr. David C. Hjelmfelt, Washington, D.C., argued the cause 
. for intervenor the City of Cleveland, Ohio; with him on the 
briefs were Messrs. Reuben Goldberg, Washington, D.C., 
Vincent C. Campanella, Malcom Douglas and Robert D. 
Hart, Cleveland, Ohio. 

Mrs. Janet R. Urban, Washington, D.C., argued the cause 
for the Attorney General of the United States; with her on 
the briefs was Mr. Melvin G. Berger, Washington, D.C. 

Mr. Roy P. Lessy, Jr., argued the cause and flled briefs for I 

the Nuclear Regulatory Commission Staff. 

MEMORANDUM AND ORDER 

Opinion of the Board by Mr. Salzman, in which Messrs. Rosenthal and ~harfman 
join: 

I 

Before us is applicants' motion to stay, pendente lite, the effectiveness of 
remedial antitrust conditions in their licenses to build or operate the Davis-Besse 
and Perry nuclear power facilities. Those conditions were imposed by the licens
ing Board folIowing a fulI-dress antitrust pr<:>ceeding under Section IOSc of the 
Atomic Energy Act.1 The applicants are five large Ohio and Pennsylvania-based 

142 U.S.C. §2135(c). 
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electric utility companies; they comprise the "CAPC02 pool" and have domi
nance (market share in excess of 90%) over bulk power transmission and genera
tion in their combined service areas.3 

Based on the antitrust record developed before it, the Board below found 
the CAPCO companies to have acted "individually and collectively" to eliminate 
competing smaller utilities and to "preclude competition" and, further, to be 
currently "engaged in activities which violate" the antimonopoly provisions of 
Sections 1 and 2 of the Sherman Act4 and the proscription against unfair busi
ness practices of Section 5 of the Federal Trade Commission Act.s The Board 
imposed the license conditions in suit after determining "that a situation incon
sistent with the antitrust laws and the policies underlying those laws would be 
both created and maintained by the unconditioned license of the Davis-Besse 
and Perry nuclear stations." LBP-77-1, 5 NRC 133,254-255 (January 6,1977). 
In substance, the conditions require applicants to open CAPCO membership to 
the smaller electric utilities in their service areas; to sell bulk power to them free 
of certain anticompetitive restrictions; to interconnect (if necessary) with the 
smaller companies; to ''wheel,,6 power to and for those companies within given 
limits; to sell various economical·forms to each other; to share reserves with 
those utilities; and to provide the smaller companies with access to the nuclear 
power plants in suit (or to power from them) as well as to certain future plants, 
subject to stated time and capacity limitations. Id., 5 NRC at 255-260. 

Applicants' motion to stay the effectiveness of the antitrust "conditions-but 
not of the licenses-pending completion of appeJlate review .was strongly op
posed by the other parties to the proceeding: the j\ .tomey General (represented 
by lawyers from the Antitrust Division of the Department of Justice), the City 
of Qeveland, Ohio, and the antitrust staff of the Commission.' The Licensing 
Board assessed the motion in light of the factors initially laid down in Virginia 
Petroleum Jobbers Ass'n v. FPC,S which also govern Commission stay practice:9 

2 "CAPCO" stands for ''Central Area Power Coordination Group." 
3 LBP-77-1, 5 NRC 133, 142 (January 6,1977). 
415 U.S.C.§ § 1 and 2. 
515 U.S.C. §45(a). 
6 For purposes of the relief ordered, "wheeling" was defIned by the Board' as 

"transportation of electricity by a utility over its lines for another utility, including the 
receipt from and delivery to another system of like amounts but not necessarily the same 
energy. Federal Power Commission, The 1970 National Power Survey, Part 1, p. 1-24-8." 5 
NRC at 256. 

'That motion was initially fIled ·with us; we promptly referred it to the Licensing Board 
for the reasons explained in ALAB-364, 5 NRC 35 (January 17,1977). 

1259 F.2d 921,925 (D.C. Cir. 1958). 
'Natural Resources Defense Council, CLI-76-2, 3 NRC 76, 78 (1976);accord. Northern 

Indiana Public Service Co. (Bailly Generating Station, Nuclear-I), ALAB-192, 7 AEC 420 
(continued on next page) 
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(1) has the movant (the party seeking the stay) made a strong showing that 
,it is likely to prevail on the merits of its appeal; (2) has the movant shown 
. that without a stay it will be irreparably injured; (3) would issuance of a 
stay substantially harm other interested parties; and (4) where lies the 
public interest? 

The Board concluded that all four factors militated against g'ranting the relief 
requested and accordingly declined to issue the stay. LBP-77~7; 5 NRC 452 
(February 3, 1977). Applicants renewed their motion before us on February 
14th. The other parties have responded to that renewal by reiterating vigorous 
opposition to the grant of any such relief. I 0 

II 

One observation is in order before we reach the merits of the applicants' 
motion. A stay, like a preliminary injunction, is normally understood to be a 
device to maintain the "status quo ante litem" pending consideration of the 
merits of a case; it serves to keep the parties as far as possible in the postures 
they occupied when the litigation began. 11 Here this would mean leaving ap
plicants unfettered by:antitrust conditions but also unlicensed to build and 

,operate the nuclear power plants. The applicants concededly want more than 
this. They have told us expressly that they wish both to obtain and use their 
licenses 'and t~ be free of the antitrust conditions the Board below found 

(continued from previous page) , 
(1974):' Southern California Edison Company (San Onofre Nuclear 'Generating Station, 
Units 2 and 3), ALAB-199, 7 AEC 478 (1974): Public Service Co. of New Hampshire 
(Seabrook Station; Units 1 and 2), ALAB-338, NRCI-76I7, 10, 13 (1976). 

, 0 Applicants represented to us at oral argument that Unit 1 of the Davis-Besse facility 
was scheduled for operation on or about March 15, 1977. App. Tr. p. 7. That schedule has 
proven over-optimistic before. Nevertheless, with the acquiescense of all, the parties, on 
March ,9th we entered an order temporarily restraining the effectiveness of the antitrust' 
conditions for no more than two weeks with the understanding that we would decide the 
stay motion within that period. App. Tr. pp. 14041. Our order contained no implications 
about the merits of the request for stay: its purpose was simply to enable us to decide the 
matter free of distracting motions for "emergency" interim relief during this very brief 
period., ' 

"See Sampson v. Murray, 415 U.S. 61, 74 (1974): Tanner Motor Livery Ltd. v. Avis, 
Inc., 316 F.2d 804, 809 (9th Cir.), certiOrari denied, 375 U.S. 821 (1963); Westinghouse 
Eiectric Corp. v. Free Sewing Machine Co., 256 F.2d 806,808 (7th Cir. 1958); Flood v. 
Kuhn, 309 F. Supp. 793, 798 (S.D.N.Y. 1970). The cases involve applications for prelimi
nary injunctions; the same standards obtain, however. as on a motion for a stay pending 
appeal. Coleman v.Paccar, Inc., 424 U.S. 1301, _,47 L.Ed. 2d 67. 71 (Rehnquist, Circuit 
Justice, 1976): see also, ~ampson v. Murray, supra, 415 U.s. at'88 n. 59. 
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necessary.12 Thus they ask as a preliminary matter for the full relief to which 
they might be entitled if successful at the conclusion of their appeal. Given our 
status as an arm of the Commission, the cases' do not hold that we lack the 
power' to grant that relief. 1 3 But they surely suggest that a party has a heavy 
burden indeed to establish a right to it. Bearing this in mind, we now consider 

. the "four factors," turning first to whether applicants would be irreparably 
injured if the relief sought is not granted them. 

1. Likelihood of irreparable injury to the applicants if a 'stay is not granted. . .'. . 

I It is a well established rule of administrative law that "a party is not 
ordinarily granted a stay of an administrative order without an appropriate 
showing of irreparable injury." Pennian Basin Area Rate Cases, 390 U.S. 747, 
773 (l968)(Harlan, J.) In this case, the assertion of "irreparable injury" put 
forward in applicants' papersl4 is that . 

the license conditions, as now framed, ~equire a disruptive restructuring of 
. relationships with other electric entities that will have' a serious, unsettling 
impaCt on the utilities and their customers, I. 

the cost of which applicants could not expect t6 recoup if they preva'U; and that 
they would have to . . 

reassess all of their planning projections with respect to their existing and 
prospective generation and transmission facilities, [involving} an irretriev-
able commitment of resources ' 

which would be better spent if delayed until the appeal is decided. 
At oral argument, applicants characterized that assertion as one involving "a 

serious disruption and'a serious planning problem posed by immediate imposi
tion of these license conditions." App. Tr. p. 37. But when pressed for particu-

12 "CHAIRMAN ROSENTHAL: So in short, Mr. Reynolds [counsel for applicants] , you 
want the best of both worlds. You want your permits and license; at the same time you 
want them without antitrust conditions." , 

"MR. REYNOLDS: That's correct, yes. And I would suggest that by applying the 
criteria of Virginia Petroleum Jobbers that we are entitled to, as you stated, the best ofhoth 
worlds under the circumstances." App. Tr. p. 7. . 

l'See note 11, supra. The decided cases do teach that a court could not order the 
Commission to grant a license which it had refused: "A stay of an order denying an 
application would in the nature of things stay nothing. It could not operate as an arrlr1l1ative 
authorization of that which the Commission has refused to authorize." Scripps-Howard 
Radio v. FCC, 316 U.S. 4, 14 (1942), quoted in Sampson v.Mu"ay, supra, 415 U.S. at 
75-76. We need not reach the interesting subsidiary question whether, with respect to a 
conditional license, a court would be authorized to "stay" the conditions only. 

,. Applicants' Renewed Motion for Stay, rued February 14,1977, pp.16-17. 
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iars, applicants acknowledged that they meant only that the CAPCO com
panies would have to adjust their' planning to' take into account future opera-' 
tions under the license conditions and that it would be expensive thus to restruc-
ture their operating plans (App_ Tr. p. 37): ' , 

" MR. ROSENTlIAL: What does that planning problem arid disniption trans
late itself into? Money? The amount Of money' invested in people doing the 
planning?' . r,' , .' r 

)... '. ' '} , 

MR. REYNOLDS, [Applicants' counsel]: It translates "itself into time and 
resources involved in the planning process. , , . 

MR. ROSENTHAL: So that is all we are talking ahout When you come to 
us and tell us'you will be irreparably injured, what it 'comes down to is that 
you will have to expend money and effort in Circumstances where if you 
eventually Win before us or before a court or the Commission, that money 

: 'would have gone down the drain: ;, I ' ' 

Is that, really at the ,bottom what your claim of irreparable inj~ry c~:)I:nes' ~o? 

MR. REYNOLDS: At bottom it c'omes down to that; that is correct. ' 

And when 'asked precisely ho~ much money would be involved, applicants', 
counsel responded: "I do not know." App. Tr. p. 38;' , , 

In other words, the "irreparable injury" applicants foresee is simply that 
they must now recast their future electric power requirements and operating' 
plans in light of a new contingency-the need to satisfy the antitrust conditions 
set by the Board below-arid this will entail, inter alia, some renegotiation 'of 
underlying CAPCO pool arrangements. We are hard put to see this as irreparable 
injury. To place the matter in perspective, we note the omission of any assertion 
by the applicants that the challenged antitrust conditions are' impossible of 
peiformance;15 their concession that compliance needs no costly interconnec
tions, useless if the Board's 'order' is overturned;1 6 and the absence of serious 
suggestion that applicants will be called upon to provide services to non-CAPCO 
companies without entitlement to compensation.1 7 

In the best of circumstances, planning for the future in the electric utility 
industry 'is beset with 'imprecision. The sudden occurrence' of unariticipated 
situations seriously affecting the demand for and the distribution of electric 
power is hardly unknown and needs no illustration. We have observed before 

• ,"""I .'. .- , , 

1 S We are inclined to agree with the staff that those conditions essentially do no more 
than oblige the applicants "to offer similar power supply options and access to nuclear units 
to non applicants in [the CAPCO service area] as Applicants make available ... to each 
other." NRC Staff Response, January 26, 1977, pp. 8-9. 

J , App. Tr. p. 46. 
l'See App. Tr. p. 97. 
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that load forecasting involves "at least. as much art, as science."18 Prior cases 
have'taugh't us that it 'inar~n of error,in planning is unavoidabl~ and that the 
need to readjust, on a regular basis, planned operations and power plant con
struction schedules is virtually endemic 'in the electric utility industry. See, e.g., 
Duke,Power, Company (Catawba Nuclear Station, Units,l and 2), ALAB-355, 
NRCi-76/IO, 397,401,410-11 (1976).a!firming LBP-74-84. 8 AEC 890 (1974). 
and LBP-75-34.1 NRC 626, 629 (1975); Niagara Mohawk Power ,Corp. ,(Nine 
Mile Point Nuclear Station. Unit 2). ALAB-264. 1 NRC 347. 363-69 (1975); 
Tennessee 'Valley Authority (Hartsville Nuclear Plant; Uniti 1A. 2A, 1 Band 2B), 
ALAB-367,5 NRC 92, 95-96 (January 25, 1977): In our judgment, the type of 
planning re,quired', to meet the .Board·s directives is of that stripe; certainly 
nothing applicants have shown ~s, suggests, much less establishes, that.it would 
l?e uniquely difficult or unduly stretch their planning capabilities. , , 

: ,We by no means imply that satisfying the antitrust conditions imposed by 
the Board below will not require the investment on applicants' part of additional 
time and effort in planning. Neither do we intimate that this can be done 
without' coit (albeit applicants could not' tell us what it might be).' But, as the 
court of appeals stressed in Virginia Petroleum Jobbers, "[t] he key word in this 
consideration is irreparable. Mere injuries. however substantial, in terms Of 
money" time and energy necessarily expended in the ,absence of a stay, are not 
enough ... • 259 F.2d at 925 (emphasis in original). . 

As ·for applicants' need to reassess ,their relationships with one another in 
light of ,the antitrust conditions, we have been given no reason by them-and we 
know, of none, ourselves-to find fault with the correctness of the analysis and 
conclusion of the Licensing Board in denying a stay (5 NRC at 462>:., , 

, Applicants' argument that compliance with license conditions would requi~e 
o ,unspecified and in articulated costs associated with the negotiation and fJ.Iing 

of interconq.ection and sales agreements is, unpersuasive. Applicants, 
" routinely ,engage in such negotiations with their wholesale municipal cus-, 
,tomers •. with each other within, the confines of the CAPCO agreement. and 

,', ~ with outside systems. No special burden, let alone irreparable injury, is 
foreseen by the license requirements .. , ' ' , ' 
, j , • ~. I ' ~ • ~, • -, ' 

" ,: In short. even were we to accept arguendo the contentions made by the 
applicants, they, do, not amount even to a showing of grievous economic injury
much less of the type of loss.which would satisfy the irreparable damage require
ment. International Waste Controls, Inc. v. SEC. 362 F. Supp. 117. 121 
(S.D.N.Y.), affirmed. 485 F.2d 1238 (2d Cir. 1973). See also Petroleum Ex
ploration v. Public Service Commission. 304 U.S. 209, 222 (1938);M.G. Davis & 
Co. v: Cohen'. 369 F.2d 360.364-64 (2d Cir. 1966). ' 

, . , '., " 
I, .' ,', 

18NineMilePoint, infra, ALAB-264,1 NRC 347, 365 (1975). 
• : ,I 
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To summarize, we agree with the Licensing Board on this point. The record 
permits the drawing of but one conclusion: the applicants have failed to 
establish that they will ·suffer irreparable injury (or for that matter any signifi
cant injury at all) in the absence of a stay of the license conditions pendente lite. 
Their showing falls far short of demonstrating the kind of injury settled juris
prudence requires to merit a stay pending appeal. · We tum now to another 
relevant consideration, the consequences that 'a stay would entail for others; 

2. Harm to other parties. 

Applicants contend that issuance of the stay will not harm the other parties 
but if anything will be· to their advantage. It is the applicants' belief that the 
decision .below is so flawed that it is bound .to be reversed eventually and, 
therefore, "a precipitous disruption · of the 'status quo, rather than judicious 
maintenance of it, would be the most harmful course to take insofar as the other· 
parties are concerned." To this argument, applicants add that they have always 
offered fair access to their nuclear power plants and continue to do so? 9 

The other parties dispute the . likelihood of reversal of the decision below, 
consider applicants' access offer unsatisfactory, and complain that a stay will 
permit applicants to continue unlawful business practices already shown t.o be 
harmful to their sma:II competitors .. 

Reserving the question of likelihood Of success on appeal for later; we fmd 
that the applicants have failed to show that the issuance of a stay would not 
have a serious adverse effect on the smaller utilities. Virginia PetToleum Jobbers, 
supra, 259 F.2d at 925. The Licensing Board made a number offmdings to the 
effect that the past practices of the CAPCO companies not only disadvantaged 
the sma:IIer cooperative and municipal systems, but actua:IIy drove (or at least 
contributed to driving) some o( them under;2 0 Although we are by no means 
bound by the fmdings to this effect drawn by the Board below· from the 

. evidence before it,2 1 those findings merit our respect until either we have had 
adequate opportunity to review the record or the party seeking a stay has 
demonstrated theii: inadequacy.22 Our review thus far, although preliminary, 
suggests that in most cases those fmdings are not devoid of record support.and 
the· applicants' papers do not· persuade us that we must dismiss them out of · 
hand. The situation here · is analogous to that before the court in North Central 

19 Applicants' Renewed Motion for Stay, pp. 21-23.· . 
20 See for example Initial Decisioil; 5 NRC at 179-182, 188-190,211-213,255. 
2 I Catawba, supra, ALAB-355, NRCI-76/10 at 402-05. . 
"See Coleman v. Paccar, supra, 424 U.S. at _ . ,47 L. Ed.2d at 72; GreaterBoston 

Television Corp. v. FCC, 444 F.2d 841, 853 (D.C. Cir. 1970), certiorari denied, 403 U.S. 
923 (1971). 
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Truck Lines, Inc. v. United States, 384 F. Supp. 1188 (W.D. Mo. 1974){three
judge court), affinned, 420 U.S. 901 (1975). The court there denied a petition 
to stay pending appeal an Interstate Commerce Commission order where doing 
so would have freed the petitioner to resume conduct the ICC had proscribed as 
unlawful and harmful to the interests of others.23 This factor therefore weighs 
against a stay, for its grant would relieve applicants from a relatively insubstan
tial burden at the potential expense of serious injury to others interested in the 
proceeding. 

3. The public interest. 

The public interest is essentially found in the Congressional purposes under
lying the antitrust provisions (Section 105) of the Atomic Energy Act. These 
were fully explored by us last year in an earlier phase of this litigation when we 
reviewed the application of the "grandfather clause" (Section 10Sc(8» to the 
grant of an operating license for the Davis-Besse facility. Toledo Edison Com
pany (Davis.Besse Nuclear Power Station, Unit I), ALAB·323, 3 NRC 331 
(1976). We recently summarized that legislative purpose as one 

to establish formal procedures for the administrative review of the antitrust. 
aspects of applications for construction permits (and in some instances 
operating licenses as well). And, with limited exceptions not of concern 
here, Congress has required that these review procedures be completed 
before a construction permit might issue-with a view toward insuring that, 
when and if the permit does issue in response to a grant of the application, 
it is laden with any conditions found necessary to obviate or rectify a 
situation inconsistent with the antitrust laws.24 

Given that legislative purpose, this factor obviously militates against staying 
antitrust conditions, particularly so where impressed on an operating license. To 
be sure, as the applicants point out, the Commission has authority under Section 
1O.Sc(6) of the Act2S to license the operation of a nuclear power plant notwith-

2 3The court cogently observed that "plaintiff states that a denial of its motion for a stay 
'would in effect require plaintiff to abandon a verY large portion of its operations' and that 
it would ' .•• Jose substantial sums of money in prepaid expenses and capital outlays which 
could not be recouped if this Court's decision were reversed on appeal.' This contention is 
somewhat counterbalanced by the fact that the 'irreparable injury' to which plaintiff refers 
constitutes, in essence, the unlawful diversion of business from the intervenor-defendants 
and others similarly situated." 384 F. Stipp. at 1191. J 

2. Houston Lighting and Power Co. (South Texas Project, Unit Nos. 1 and 2), ALAB· 
381,5 NRC582, 592 (March 18,1977). 

25 Section 105c(6), 42 U.S.C. § 2135(c)(6), provides: "(6) In the event the Commission's 
finding under paragraph (5) is in the affirmative (i.e., that "the activities under the license 

(continued on next page) 
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standing the anti competitive consequences of doing so. But, as we noted in the 
"Grandfather" decision, "[t]he legislative history makes it very clear that the 
Commission was to resort to authority under Section 105c(6) sparingly. It was 
to be invoked only in the exceptional case where the power from the plant is 
vitally needed and the antitrust impact of its operation cannot be otherwise 
ameliorated. See Joint Committee Report, p. 31. See also the remarks of Sena· 
tors Aiken, Metcalf and Hart in the debates on the 1970 Amendments. 116 
Congo Rec. 19254-57 (daily ed. December 2, 1970)."26 

In this case, ·the antitrust conditions certainly do not themselves preclude 
licensing the operation of the Davis-Besse nuclear facility. It has not been 
seriously argued-or for that matter suggested-by the applicants that they 
would be compelled to forego the license rather than operate under these condi
tions. In sum, then, public interest considerations, too, militate against staying 
the effectiveness of the conditions. 

4. Applicants' showing of likelihood of success on appeal. 

We have saved for last the consideration of whether applicants have made 
the requisite "strong showing that [they are] likely to prevail on the merits of 
[the] appeal.,,27 Without that showing it has been suggested that there is no 
right. to a stay "even if irreparable injury might otherwise result.,,28 We reserved 
this question because, as the District of Columbia Circuit observed in Virginia 
Petroleum Jobbers, the degree of likelihood of success which must be 
demonstrated for a stay turns in no small measure on the strength of applicants' 

(continued from previous page) 
would create or maintain a situation inconsistent with the antitrust laws .• ,"1, the Commis
sion shan also consider, in determining whether the license should be issued or continuedi 

such other factors, including the need for power in the affected area, as the Commission in 
its judgment deems necessary to protect the public interest. On the basis of its findings, the 
Commission shall have the authority to issue or continue a license as applied for, to refuse 
to issue a license, to rescind a license or amend it, and to issue a license with such conditions 
as it deems appropriate:' 

26Davis-Besse, ALAB-323, supra, 3 NRC at 346 fn. 41. At the cited page the Joint 
Committee Report states: ''While the Commission has the flexibility to consider and weigh 
the various interests and objectives which may be involved, the committee does not expect 
that an affirmative finding under paragraph (5) would normally need to be overriden by 
Commission findings and actions under paragraph (6). The Committee believes that, except 
in an extraordinary situation, Commission-imposed conditIons should be able to eliminate 
the concerns entailed in any affirmative rmding under paragraph (5) while, at the same time, 
accommodating the other public interest concerns found pursuant to paragraph (6)." n.R. 
Rep. No. 91-1470 (also S. Rep. No. 91-1247), 91st Cong., 2nd Sess. (1970), p. 31. 

27 Virginia Petroleum Jobbers Ass'n. V. FPC, supra, 259 F.2d at 925. 
28 Virginian Ry. Co. v. United States, 272 U.S. 658,672 (1926) (Brandeis, J.); but see 

Seabrook, supra, ALAB-338, NRCI-76/7 at 14-15. 
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showing on the other factors. 259 F .2d at 925. Indeed, that case illustrates the 
point. There the court had concluded that the "petitioner has shown a proba. 
bility of success on the merits of its appeal" but denied a stay because of its 
"inadequate showing on the remaining ... considerations." 295 F.2d at 926. 
Accord, Blankenship v. Boyle, 447 F.2d 1280 (D.C. Cir. 1971); see Seabrook, 
supra, ALAB·338, NRCI.76/7 at 14·15. 

(I) The principal error alleged in connection with applicants· motion for a 
stay is that the Board below made its antitrust determinations and ordered relief 
without making "any assessment as to whether competition between electric 
entities in the electric utility industry is, in fact', in the public interest.,,2 9 This, 
they contend, "is so fundamentally wrong as to render virtually ever facet of the 
Initial Decision fatally suspect.,,30 " 

The applicants do not find spelled out in Section 10Sc the obligation to 
assess the advisability of competition on a case·by·case basis. Rather, they have 
distilled it from a line of cases including FCC v. RCA Communications, 346 U.S. 
86, 97 (l953). They read RCA Communications to stand for the general 
proposition that "[m] erely to assume that competition is bound to be of 
advantage, in an industry so regulated and so largely closed as [the communica· 
tions industry] is not enough.,,31 They also cite a serie·s of court of appeals 
decisions; rendered in cases arising under statutes regulating other industries, as 
holdings to the same effect.32 Applicants reason that Section IOSc of the 
Atomic Energy Act must be similarly interpreted; viz., to require the Commis· 
sion, in each prelicense antitrust reView, to consider whether competition with 
the utility seeking a license is a desirable end .. 

The Department of Justice, the NRC staff and the City of Cleveland all 
challenge the applicants' reading of the Act. Those parties point out that, unlike 
the agencies involved in the cases cited by the applicants, the NRC has not been 
given authority to regulate a line of commerce or a particular industry under a 
"public interest" standard, nor has it been vested with power to exempt entities 
or transactions from the reach of the antitrust laws.33 They stress that, on the 
contrary, the Commission has been placed under an affirmative duty to "make a 

29 Applicants' Renewed Motion for Stay, p. 5, quoting from the Stay Decision, 5 NRC at 
457. 

30ld.atp.6. 
31 ld. at pp. 6·7. 
32Hizwaiian Telephone Co. v. FCC, 498 F.2d 771, 777 (D.C. Cir. 1974); Northern 

Natural Gas Co. v. FPC, 399 F.2d 953, 959 (D.C. Cir. 1968); Latin America/Pacific Coast 
S.S. Cont. v. Federal Maritime Commission, 465 F.2d 542, 545 (D.C. Cir.), certiorari 
denied, 409 U.s. 967 (1972);S.S. W.,lnc. v.Air TransportAss'n of America, 191 F.2d 658, 
661 (D.C. Cir. 1951), certiorari denied, 343 U.S. 955 (1952).· . 

"Section 105a provides, inter alia, that U[n) othing in [the Atomic Energy Act) shall 
relieve any person from the operation of the [antitrust laws]." 
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finding as to whether the activities under the license would create or maintain 'a 
situation· inconsistent with the antitrust laws ' ... ". which they 'assert :is an 
entirely different responsibility. ," ' '., '. j, 

To applicants' contention that Section lOSc(6) calls 'upon the CommiSsion 
to . "harmonite both, antitrust and •. ~ other public· interest· coilsiMrations" 
(quoting the Joint Committee Report, p. 31), the other parties' rejoinder is that 
such ,"harmonizing" is solely' for purposes of remedy and is undertaken' only 
after there has been a finding underSectiori lOSc(S) of a situation inconsistent 
with the antitrust laws, citing an earlier passage in the same paragraph of the 
Joint Committee Report that ''the [Jomt] comrrlittee does not expect tnat an 
affirmative finding [of a situation inconsistent with the antitrust laws] :under 
paragraph [lOSc](5) would normallyneed.to be overridden by Commission 
findings under paragraph [105c](6)." Ibid.- .. :. ' . ,I :~; 

(2) A recognized 'distinction exists between authority on the one hand to 
regulate an industry for the 'public convenience' and necessity (wliich may, 
require giving some consideration to antitrust policies) and,. on the' other, to 
enforce the antitrust laws directly. The Supreme Court has held that whether an 
activity,,'''would ,serve the public interest": does not present the same issue as: 
whether "the Sherman Act [has] been violated." United States v. Radio Cor
poration of America, 358 U.S. 334, 350·52 (1959) (distinguishing, inter alia, 
FCC v. RCA Communications, Inc., supra, and holding that FCC approval of 
certain activities by licensed broadcasters did not immunize them from the 
antitrust laws). Although we are not deciding this matter finally at this prelim
inary stage, we are inclined to come down on the side of those contending that 
the Commission is called upon to decide the latter question, not the former. It is 
to be recalled that this Commission administers no pervasive economic regula
tory scheme. It is not authorized to control entry into the various electric power 
markets. It regulates no rates and approves no mergers. Power over such 
matters-the normal concomitant of authority for economic regulation "in the 
public interest" -has been left to others. ' " 

This is not to say that we apply the antitrusflaws to the electric utility 
industry as one would to shoe companies and 'toothpaste manufacturers. Far 
from it. Of course questions such .as ease"of market .entry and the demands of 
state and .Federal regulators must be taken into account in determining whether a 
situation conflicting with antitrust law or policy exists. The Board below appears 
at least to have atterripted to so do.34 But this is not the 'same as having to 
decide' 'whether' competition is good for the elt~ctric' utility industry in general or 
any utility in particular. That question appears to us':'at least on preliminary 
examination-to have been resolved by. Congress and the courts. The contention 
that "the competitive standard imposed by antitrust legislation is fundamentally 

USee, e.g., Initial Decision, 5 NRC at 245-248. 



inconsistent with the 'public interest' standard widely enforced by regulatory 
agencies" has been rejected by the Supreme Court. Cantor v.Detroit Edison Co., 
428 U.S. 579,_,49 L.Ed 2d 1141, 1152 (1976). Since that Court's decision 
in Otter Tail Power Co .. v. United States, 410 U.S. 366 (1973), there is no longer 
any doubt that the Federal antitrust laws are applicable to electric utility com
panies. And of course the fundamental purpose of the Sherman and Clayton 
Acts is ,the promotion and preservation of competition. Northem Pacific Ry. v. 
United States, 356 U.s. 1 (l958); United States v. Topco Associates, 405 U.S. 
596 (1972}.35, 

We need not decide finally that·the Board below applied the correct anti
trust standard applicable under Section 105c. It is sufficient for purposes of 
deciding the stay motion· before us that the applicants have made no showing 
that they are likely to prevail on this point. Applicants ·have filed : numerous 
other exceptions to the decision below, but have not pressed them on' the stay 
motion. These, therefore, are also inadequate to. support a fmding that the 
appeal will ultimately be successful; the mere establishment of possible grounds 
for appeal is not in. and of itself sufficient to justify a stay. Environmental 
Defense Fund v. Froehlke, 348 F. Supp. 338,366 (\V.D. Mo. 1972), affinned, 

.1 

, .' 

, .' ',' 

',' 

, . , 

: ' , ,'J, 

35 In Northern Pacific Ry., the Supreme Court stated (356 U.S. at 4-5): " . J 

. The Sherman Act was designed to be a comprehensive charter of economic liberty aimed 
, at preserving free and unfettered competition as the rule of trade. I t rests on the premise 

that the' unrestrained interaction of competitive forces will yield the bl!st allocation of 
our economic resources, the lowest prices, the highest quality and the greatest material 
progress,'whiIe at the same time providing an environment conducive to the preservation 
of our democratic political and social institutions. But even were that premise open to 
question, the policy unequivocally laid down by the Act is competition. And to this end 
it prohibits' "Every contract. combination ..• or conspiracy i~ restraint of trade or 
commerce among the several States:" (Emphasis supplied.) 
r" . • • , 

In Topco Associates the Court reiterated (405 U.S. 3t'61O): 
Antitrust laws In general. and the Sherman Act in particular. are the Magna Carta 'Of free 
enterprise. They are as important to the preservation of economic freedom and our 
free enterprise system as the Bill of Rights is to the protection of our fundamental 
personal freedoms. I " • 

634 



477 F.2d 1033 (8th Cir. 1973). This, coupled with their failure to show that the 
other relevant factors point in their favor;leaves us no choice other than to deny 
the motion for a stay pendente Iite. 3 6 

It is so ORDERED. 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

, Margaret E. Du Flo 
Secretary to the Appeal Board 

36 At oral argument, separate counsel for the Ohio Edison Company and the 
Pennsylvania Power Company appeared and endeavored to urge upon us the existence of 
special considerations allegedly applicable to those two companies alone. The briefs nIed on 
behalf of all the applicants had not included the points sought to be made by separate 
counsel. And, in the seven weeks which had elapsed between the initial decision and oral 
argument on the stay motion, no brief had been rued with us on behalf of those companies 
alone. In these circumstances, considerations of fundamental fairness to the opposing parties 
induced us to decline to hear argument on the new points which separate counsel belatedly 
sought to raise. 
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Cite as 5 NflC 636 (1971) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-386 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of 

Alan S. Rosenthal, Chairman 
Richard S. Salzman 

Jerome E. Sharfman 

Docket Nos. 50-498A 
50·499A 

HOUSTON LIGHTING AND POWER COMPANY 
THE CITY OF SAN ANTONIO 
THE CITY OF AUSTIN 
CENTRAL POWER AND LIGHT COMPANY 

(South Texas Project, Unit Nos. 1 and 2) March 25, 1977 

Upon request by a party for an extension of time to seek reconsideration of 
ALAB·381 until 10 days after the Commission has completed its discretionary 
review of that decision and has acted on certain related matters, the Appeal 
Board (1) denies the sought extension on the ground that the Commission is 
entitled to the Board's final views but (2) grants a brief 3·day extension. 

Mr. Joseph Gallo, Washington, D.C., for the Central Power 
and Ught Company. 

Mr. J.A. Bouknight, Jr., Washington, D.C., for the Houston 
Ughting and Power Company. 

ORDER 

Opinion of the Board by Messrs. Salzman and Sharfman, in which Mr. 
Rosenthal joins except for Part 2: 

On March 18th we reversed the Ucensing Board's order granting, on the 
purported authority of 10 CFR §2.714(a), the untimely petition of Central 
Power and Ught Company ("Central") for an antitrust hearing after a construc· 
tion permit had been issued but before an operating license had been applied for. 
ALAB·38 1 , 5 NRC 582. Our reasons for reaching this result are there set forth at 
length. The Commission now has that decision before it for discretionary review, 
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together with submissions by the several parties suggesting other ways in which a 
Commission antitrust hearing might be triggered. 

Central now moves to extend the time in which it may ask us for recon· 
sideration of ALAB-381 to ten days after the Commission acts on the options 
just described. If we deny that relief, Central asks for an extension of time of ten 
days from that denial in which to petition for reconsideration of ALAB-381. 
The staff voices no objection to the motion; Houston lighting and Power 
Com pany, however, the party against which antitrust relief is sought, opposes it. 

1. It seems clear to us that, in considering the advisability of initiating an 
antitrust hearing by one or another of the means which have been suggested to it 
by the several litigants, the Commission is entitled to have before it our final 
word on'the availability of the route initially selected by Central for accomplish· 
ing that end. This being so, it would be, at the very least, inappropriate to leave 
Central free to try to persuade us at some indefmite future date (after the 
Commission has spoken) that our conclusions in ALAB-381 were erroneous. If 
Central has good reason to believe that we were wrong, the time to tell us about 
it is now. ' , , 

2. Putting aside doubts about our authority to reconsider our prior decision 
after the Commission has acted, we find it anomalous that 'a party should ask a 
lower tribunal to extend the time to move for reconsideration of its decision 
until ten days after a' superior tribunal has acted. Nothing in Central's motion 
explains-much less justifies-relief of this nature. It comports with neither fair· 
ness nor sound principles of administrative (or judicial) practice to permit a 
party to reserve to itself the right to wait and see if it likes the results reached by 
the Commission, while keeping the door open for an attempt to circumvent it at 
a lower level within the agency. "[Tlhere must be an end to litigation some· 
time." ALAB-381, supra, 5 NRC at 591. 

3. With respect to the alternate request for relief, we note that Central has 
been litigating this matter for nearly ten months. It therefore should not need a 
great deal of time to prepare a motion for reconsideration. The Commission has 
this entire problem before it now; any substantial extension of time will only 
tend to impede its expeditious resolution. For these reasons, we grant the reo 
quest for an extension of time in which to petition for reconsideration, but only 
unitlMarch 30, 1977. ' 

It is so ORDERED. I 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board 
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Cite as 5 NRC 638 (1977) . 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

.ALAB-387 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

In the Matter of 

Alan S. Rosenthal, Chairman 
Richard S. Salzman 

Jerome E. Sharfman 

Docket Nos. 50·498A 
50·499A 

HOUSTON LIGHTING AND POWER COMPANY 
THE CITY OF SAN ANTONIO 
THE CITY OF AUSTIN 
CENTRAL POWER AND LIGHT COMPANY 

(South Texas Project, Unit Nos. 1 and 2) March 31, 19n 

·The Appeal Board summarily denies a petition for reconsideration of 
ALAB·381. 

Messrs. Richard D. Cudahy, Washington, D.C., and Michael 
Miller, Chicago, Illinois, for the Central Power and Light 
Company. 

ORDER 
. . . 

Within the period allowed to it by ALAB·386,1 the Central Power and Light 
Company . (Central) has petitioned for reconsideration of our decision reversing 
the grant of its untimely request for an antitrust hearing. ALAB·38I , 5 NRC 582 
(March 18, 1977). Without calling for responses from the other parties, we 
summarily deny the petition. 

Central advances no arguments not previously tendered to us and rejected 
for the reasons set forth at length in ALAB·381. Indeed, its reconsideration 
petition does little more than to express with acerbity its displeasure over the 
result. In this connection, we are reminded by Central that almost ten months 
have now elapsed since the filing of its request for an antitrust hearing, all agree 
that such a hearing is warranted and yet one still has not been ordered. The 
appropriate response is twofold: first, that a party has mistaken the path to its 

IS NRC 636 (March 25. 1977). 
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goal is hardly an excuse for pique directed at those who point out it is going the 
wrong way; second, even less is there room for complaint that it will be late 
getting there. 

It is so ORDERED. 

FOR THE ATOMIC SAFETY AND 
UCENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board 
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, Cite as 5 NRC 640 (19771. 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ALAB-388 

ATOMIC SAFETY AND LICENSING APPEAL BOARD 

Alan S. Rosenthal, Chairman 
Dr. W. Reed Johnson 
Jerome E. Sharfman 

In 'the Matter of Docket Nos. STN 50-556 
STN 50-557 

PUBLIC SERVICE COMPANY OF OKLAHOMA 
et a!. 

(Black Fox Station, Units 1 and 2) March 31, 1977 

The Appeal Board calls upon applicants, which are appealing from so much 
of LPB-77-17, 5 NRC 657, as admitted certain intervenors to the proceeding, to 
supplement their brief with a statement of specific background information. 

RULES OF PRACTICE: BRIEFS 

Although not specifically required by the Rules of Practice, every appellant 
in an NRC proceeding has an implicit obligation to include in its brief the 
procedural history of the case related to the issue or issues presented by the 
appeal. 

Mr. John W. Rowe, Chicago, lliinois, for the applicants, 
Public Service Company of Oklahoma, et of. 

ORDER 

We have before us the applicants' appeal under 10 CFR 2.714a from so 
much of the licensing Board's March 9,1977, third prehearing conference order 
as granted the petitions for leave to intervene filed by five individuals in this 
construction permit proceeding. LBP-77 -17, 5 NRC 657. The brief in support of 
the appeal is wholly inadequate in one important respect: it sets forth little, if 
any, of the background information necessary to an understanding of the setting 
in which the licenSing Board's determination was rendered-an understanding 
essential to our evaluation of the merit of the appeal. 
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It is true that our Rules of Practice do not contain a specific requirement 
that the brief of an appellant contain what is referred to in judicial proceedings 
as a "statement of the case" or "statement of facts." Nonetheless, as has been 
generally recognized by the parties appearing before us, there is an implicit 
obligation on the part of an appellant to include in its brief an exposition of that 
portion of the procedural history of the case related to the issue or issues 
presented by the appeal. In this instance, the proper discharge of that obligation 
required much more to be said in the brief respecting such matters as the 
difference between the original and amended notices of hearing (and when each 
issued); the dates upon which the intervention petitions were fIled; the content 
of each petition; and the relationship, if any, between what is asserted by these 
petitioners and what had been placed before the licensing Board by persons 
already admitted to the proceeding. Obviously, because the en tire licensing 
Board record is available to us, we could ferret out those details ourselves. Given 
the state of our docket, however, we are disinclined to take the time required to 
search the record in quest of information which the applicants were duty-bound 
to supply to us themselves. 

The applicants may fIle a supplement to their brief on or before April 8, 
1977, for the purpose of curing the deficiencies noted above. In the absence of 
such filing, the appeal will be dismissed. The time of the other parties for the 
ftling of responses to the appeal shall not commence to run until service upon 
them of the supplement. 

It is so ORDERED. 

FOR THE ATOMIC SAFETY AND 
LICENSING APPEAL BOARD 

Margaret E. Du Flo 
Secretary to the Appeal Board 

Dr. Johnson did not participate in this order. 
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Cite as 5 NRC 643 (1977)' , 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

Robert M. Lazo, Chairman 
Dr. Emmeth A. Luebke 

Dr. David R. Schink 

LBP·77·15 

In'the Matter of Docket Nos. STN 50·508 
STN 50·509 

WASHINGTON PUBLIC POWER 
SUPPLY SYSTEM, et al. 

(WPPSS Nuclear Projects 
No.3 and No.5) March 4, 1977 

Upon motion by applicant requesting authorization, prior' to the grant of a 
limited work authorization, to commence construction activities involving the 
development and use of four laydown areas for storage of prepurchased equip. 
ment and the upgrading of an existing access road to the site, the Licensing 
Board rules, as a matter of summary disposition, that (1) the road upgrading 
results in so trivial an impact as to not adversely affect the environment, is 
therefore not precluded by 10 CFR §50.10(c), and hence may be authorized; 
(2) although the construction activities relating to three of the laydown areas 
may adversely affect the environment in a minor manner, such impacts are fully 
redressable and, since the applicant has agreed to redress such impacts, if neces· 
sary, the activities may proceed, subject to one condition; and (3) since the 
record is inadequate to reach any conclusion on the impacts of the fourth 
laydown area, construction of that' area is not authorized. 

Motion granted in part and denied in part. 

LICENSING BOARD: DELEGATED AUTHORITY 

A licensing board has the authority to grant appropriate declaratory relief in 
order to remove uncertainty and accommodate an applicant's practical needs. 
Kansas Gas and Electric Co. (Wolf Creek, Unit 1), CLI·77·1, 5 NRC 1 (1977). 
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NEPA: PRE-LWA CONSmUCTION ACTNmES 

A licensing board may, as a matter of discretion, grant permissiop for offsite 
activities before an LWA is granted, provided that either (1) the impact is so 
trivial that no conceivable harm could be done to any of the interests sought to 
be protected by NEPA, or (2) the possible damage is fully redressable: and the 
applicant is willing to obligate itself, if required, to undertake such activities as 
are necessary to restore the site. Kansas Gas and Electric Co. (Wolf Creek, Unit 
1),CLI-77·1,5NRC 1 (1977). 

RULES OF PRACTICE: SUMMARY DISPOSITION 

Summary disposition is appropriate for such matters as requests for authori· 
zation to undertake pre·LWA construction activities. Kansas ,Gas and Electric 
Co. (Wolf Creek, Unit 1),ALAB-321, 3 NRC 293,314-15 (1976). 

ORDER AUTHORIZING CONSTRUCTION OF .LAYDOWN 
AREAS AND UPGRADING OF EXISTING ROAD 

This Order is in response to the Motion filed· by the Washington Pubti~ 
Power Supply System (Applicant) on February 16, 1977, for (1) a determina· 
tion that certain limited construction activities will result in only de minimis 
environmental impacts and are therefore not precluded by 10 CFR §50.10(c); 
and (2) authorization to immediately commence such activities. The construc· 
tion activities involved are (I) development and use of four laydown areas for 
storage of prepurchased equipment, and (2) upgrading of an existing county 
road to be used for access to the plant site. '. 

In its response dated March 2, 1977, the NRC Staff has advised the Board 
that the, Staff has conducted its independent evaluation of the potential environ
mental impacts which may result from performing the requested activities. The 
Staff concludes that subject to the condition that the construction activities 
relating to the laydown areas are carried out incrementally on a schedule dic
tated by the storage requirements of the Applicant, the Board should exercise its 
discretion and grant prelicensing authorization to commence, with one excep
tion, the limited activities specified in Applicant's Motion. The Board agrees 
with the Staffs conclusions. 

I 

A. On January 24-25, 1975, evidentiary hearings were conducted by ,the 
Atomic Safety and Licensing Board (Board) with respect to environmental and 
site SUitability matters. The Applicant presented evidence on these matters in 
documentary form (including the Environmental Report as Applicant's Exhibit 
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2) and by testimony. Likewise, the Staff presented evidence in documentary 
form (including the Final Environmental Statement as Staff Exhibit 1) and by 
testimony (including the Staff Site Suitability Report). The Board examined the 
witnesses of the Applicant and the Staff. Thereafter, a series of delays were 
encountered in the issuance of the Partial Initial Decision on environmental and 
site suitability matters. Issuance of the limited Work Authorization for WNP·3 
and WNP·5 has been delayed accordingly. That delay is expected to continue for 
at least several months. 

B. The authority of this Board to rule on the instant motion in advance of 
issuance of the Partial Initial Decision was recently confmned by the Commis· 
sion in Kansas Gas and Electric Company (Wolf Creek Nuclear Generating Sta· 
tion, Unit No. I), CLI·77·I, 5 NRC 1 (January 13, 1977), affirming the decision 
of the Atomic Safety and Licensing Appeal Board, ALAB·321, 3 NRC 293 
(April 7, 1976). 

In Wolf Creek, the Commission concluded that its licensing boards have 
been delegated the authority to issue declaratory orders "to tenhinate a con· 
troversy or to remove uncertainty." See 5 U.S.C. §554(e). The Commission also 
concluded as a matter of policy that applicants should be encouraged to seek 
declaratory relief to remove uncertainty and to accommodate an applicant's 
practical needs. WolfCreek, CLI·77-1, 5 NRC 1,4·5 • 

. The "uncertainty" to which the Commission referred in Wolf Creek in· 
volved, in part, the jurisdiction of the Commission to evaluate environmental 
impacts occurring "offsite" and to impose license conditions concerning such 
impacts. As the Commission noted (ld., 5 NRC at 7), this jurisdictional question 
was not raised for the first time in Wolf Creek. See, e.g., Detroit Edison Com· 
pany (Greenwood Energy Center) 8 AEC 936 (1974). Implicit in the flling of 
the instant motion is a concession by the Applicant that the Commission (and 
hence this Board) has jurisdiction over those limited "offsite" matters which are 
the subject of the motion. 

It is apparent that the practical needs of the Applicant here compel the 
swift issuance by this Board of authorization to conduct the requested activities. 
The construction schedule for WNP-3 and WNP·5 is governed in large measure by 
the rainy season in the site region. The requested activities must be commenced 
shortly if curtailment or even postponement of many construction activities 
(such as excavation) due to the advent of the rainy season is to be avoided. 
Immediate authorization to conduct the activities will also relieve the Applicant 
of substantial expenses associated with offsite storage of prepuTchased equip· 
ment at the manufacturer's location or in presently developed industrial areas in 
Grays Harbor County vicinity.! 

I The Commission itself recently recognized that receipt of prepurchased equipment 
should be permitted where "substantial economic penalties would be incurred on failure to 
(continued on next page) 
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In WolfCreek (AlAB-321), the Appeal Board set forth three possible means 
for an applicant to obtain prelicensing authorization to engage in certain speci
fied construction activities. One such approach is to seek an exemption from the 
requirement of NRC regulations pursuant to 10 CFR§50.12? Another ap
proach is to plead special circumstances under 10 CFR §2.758. The Applicant 
has elected to pursue the third approach, under which it has attempted to 
demonstrate to this Board that the proposed activities will not "adversely affect 
the environment." The rationale for this approach is that NEPA, as implemented 
by 10 CFR §50.10(c), does not prohibit prelicensing activities which will result 
in only de minimis environmental impacts. 

The Appeal Board framed the applicable legal standard to be whether the 
proposed prelicensing activity can be conducted "with so trivial an impact that it 
can safely be said that no conceivable harm would have been done to any of the 
interests sought to be protected by NEPA ... " Kansas Gas and Electric COm
pany (Wolf Creek Nuclear Generating Station, Unit No.1), AlAB-331, 3 NRC 
771,777 (June 8,1976). 

This legal standard was endorsed by the CommisSion, with one qualification 
involving the authority of a licensing board in certain instances to permit pre
licensing activities which may have greater than de minimis environmental im
pact. The Commission expressed this qualification, as follows: 

We think that there will be instances in which it will be possible to correct 
damage to the environment which is caused by site preparation or other 
preconstruction activities, should the Commission eventually deny an appli
cant a construction permit. In those instances in which damage is fully 
redressable, and the applicant is willing to obligate itself to 'undertaking such 
activities as are necessary to restore the site, a licensing board might in its 
discretion allow the applicant to proceed accordingly. [Wolf Creek, Com-
mission Memorandum and Order (January 13, 1977),5 NRC at 12.} . 

{continued from previous page} 
accept delivery of the materials .•.• " Public Service Company of New Hampshire (Sea
brook Station, Units 1 and 2), CLI-77-S, 5 NRC at 405 (February 7, 1977). In short, the 
Commission recognized that practical considerations may dictate that laydown areas be 
constructed and used even in the absence of licensing action. As noted, the Applicant will 
incur substantial expense if it is required to store prepurchased equipment. 

'The Applicant filed with the Commission simultaneously with the instant motion an 
application for such an exemption authorizing the commencement of certain construction 
activities, including those activities for which authorization is sought from the Board, and 
other activities which may affect the environment. The partial duplication of the requests to 
the Board and Commission respectively do not in our view diminish the importance of 
prompt disposition by this Board. 
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C. Attached to the-Motion to obtain prelicensing authorization from the 
Board was the Affidavit of Mr. Kenneth R. Wise, Supervisor for Environmental 
Engineering for the Applicant. The Board rec:eives the Wise affidavit into evi· 
dence as Applicant's Exhibit 32. 

The Wise affidavit discusses the environmental impacts associated with the 
development and use of the four proposed laydown areas and the upgrading of 
the existing county road. Construction of the four laydown areas would be 
undertaken incrementally, starting with the Saginaw Spur and Meteorological 
Tower areas. The location of these areas (and the Cooley and Wilder areas) and 
specific plans for construction of the four areas were presented in the Wise 
affidavit. Development of the Meteorological Tower, Wilder, Cooley, and Sagi· 
naw Spur areas will involve approximately 13.3 acres, 1.2 acres, 7.1 acres, and 
27.7 acres, respectively.3 . 

Development of the laydown areas will consist of the spreading of a six·inch 
gravel bed over the areas and a twelve·inch gravel bed for ro~dways within the 
areas. This activity will not result in any runoff difficulties, and no additional 
permits or approvals are required. The gravel is expected to be transported from 
an existing local gravel quarry over existing roadways. Minor and temporary 
inconveniences such as dust and noise will be experienced (Wise affidavit, at 2). 

The proposed laydown areas presently consist of grazing land which is sub· 
stantially clear of trees. Only the Saginaw Spur area is utilized for grazing, and 
then only intermittently. No agricultural crops are planted on any of the areas, 
and there are no rare species of animals in these areas. These areas constitute a 
very small portion of similar, such land in the vicinity of the site. Existing 
woodlands will be preserved, and no residents will be displaced by the proposed 
activities (Wise affidavit, at 3). . 

All areas except Saginaw Spur are owned by the Applicant. It is asserted 
that a lease of up to five years for Saginaw Spur can be obtained, and t11e lease 
would provide that this area will be redressed upon completion of use. The 
Applicant commits to redress all areas in the event construction permits for 
WNP·3 and WNP·5 a.e not issued. Redress will be effected by removing the 
gravel beds, discing the areas to turn any remaining gravel, and mulching and 
seedling the areas to facilitate return 'to natural conditions (Wise affidavit, at 3). 

D. To its response to Applicant's Motion, the Staff has attached the Affi· 
davit of Jan A. Norris. The Board receives the Norris affidavit into evidence as 
Stairs Exhibit 11: As indicated in the Norris affidavit, the Staff has no basis for 
any conclusion regarding environmental impacts related to the development or 
use of the Saginaw Spur Site and consequently cannot comment on their magni· 

'Total acreages of some of the Iaydown areas may be slightly larger since the acreage 
estimates in the text account for the fact that exisiting woodlands will be preserved. Wise 
affidavit, Figures 3,4, and S. 
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tude, significance or acceptability. The Saginaw Spur Site was not a part of the 
Applicant's original proposal and therefore it was not reviewed and independent
ly evaluated by the Staff. Therefore, the Staff believes the record to be inade
quate to support the relief requested insofar as it pertains to the Saginaw Spur 
Site. We agree. 

Further, the Staff disagrees with the Applicant's evaluation that the poten· 
tial environmental impacts from the construction and use of the three laydown 
areas located onsite are de minimis. The Staff beiieves that the removal of these 
areas as habitats for wildlife is a significant enough impact to be considered 
greater than de minimis. In the Staffs opinion, the impacts could be ameliorated 
by permitting, in advance of the recCipt of such components, only that amount 
of laydown area construction and use necessary for the storage of such com
ponents. If this recommendation was followed, the Staff concluded that the 
environmental impacts would be minor. 

However, the Staff agrees with the Applicant that these impacts are fully 
redressable and notes that the Applicant has committed to redress these laydown 
sites in the event its application for a construction permit is denied. Accordingly, 
the Staff recommends that the Board exercise its discretion to auth.orize con
struction of the onsite laydown areas subject to the condition recommended by 
the Staff. 

E. The Wise affidavit also discusses the environmental impacts associated 
with upgrading of the existing county road. The road runs south from an inter
change with Highway 12 at Elma to the bridge over the Chehalis River at South 
Elma. The approximate length of the road is 1.6 miles. The existing road is a 
two·lane, all weather road. Each lane is 10 feet wide, and the shoulders on' either 
side are 6 feet wide. The existing right-of·way is 60 feet wide. ' 

TIie road will be improved so that each lane' will be one foot wider, i.e., 11 
feet wide, and the shoulders on either side will be 8 feet rather than 6 feet. Two 
existing flood relief bridges will be upgraded. The upg- ded road will f~llow 
existing rights.of.way, and will require an additional 20·foot right.of.way to 
allow for widening. This additional right-of·way will require the dedication of 
approximately 4 acres of cropland. No unique wildlife or croplands are involved, 
and no significant impact on wildlife is anticipated. No residents will be dis
placed by the proposed activities. Minor and temporary, inconveniences such as 
dust and noise will be experienced. . 

With respect to the potential environmental impacts resulting from the up· 
grading of the county road from Elma to South Elma, the Staff evaluation 
concluded that these impacts would be trivial. Therefore the Staff agrees with 
the Applicant that the record in this proceeding would support a fmding by this 
Board that the upgrading can be accomplished with so trivial an impact that it 
will not "adversely affect the environment." See 10 CFR §50.1O(c). 
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IT 

In accordance with the above discussion, the Board concludes that the 
record supports issuance of a declaratory order without further hearings: (l) 
rmding that the limited construction activities attendant to the upgrading of the 
existing county road from Elrna to South Elma will result in so trivial an impact 
as to not adversely affect the environment and are therefore not precluded by 10 
CFR §50.1O(c), and (2) finding that the construction activities relating to the 
Meteorological, Cooley and Wilder laydown areas, on a schedule dictated by the 
storage requirements of the Applicant, may adversely affect the environment in 
a minor manner but are fully redressable and the Applicant's commitment to 
redress such impacts is acceptable, and that accordingly, the Board, in its discre
tion, authorizes such activities in accordance with the condition recommended 
by the Staff, based upon the existing record and the Wise and Norris affidavits.4 

WHEREFORE, IT IS ORDERED, in accordance with the Atomic Energy 
Act, as amended, and the rules and regulations of the Nuclear Regulatory 
Commission, that the Applicant's motion for authorization to commence devel
opment and use of the Saginaw Spur Site as a laydown area for 'storage of 
prepurchased equipment is denied. 

IT IS FURTHER ORDERED that the Applicant's motion for authorization. 
to commence development and use of three onsite laydown areas for storage of 
prepurchased equipment and upgrading of an eXisting county road to be used for 
access to the plant site, all in accordance with the plans and descriptions set 
forth in the record of this proceeding and with the conclusions of the Board set 
forth hereinabove, is hereby granted. 

" 

Dated at Bethesda, Maryland 
this 4th day of March 1977. 

ATOMIC SAFETY AND 
UCENSING BOARD , 

Dr. Emmeth A. Luebke, Member 

Dr. David R. Schink, Member 

Robert M. Lazo, Chairman 

4 Our disposition of the Applicant's motion constitutes ~ummary disposition of the 
matters raised therein. The Appeal Board expressly approved of the summary disposition of 
such matters. Kansas Gas and Electric Company (Wolf Creek Nuclear Generating Station, 
Unit No.l) ALAB-321, 3 NRC at pp. 314-15. ' . 
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Cite as 5 NRC 650 (1977) 

UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

LBP·71·16 

ATOMIC SAFETY AND LICENSING BOARD 

Robert M. Lazo, Chainnan 
Dr. Emmeth A. Luebke 

Dr. David R. Schink 

I n the Matter of Docket Nos. STN 50·508 
STN 50·509 

WASHINGTON PUBl.:lC POWER 
SUPPLY SYSTEM 

(Nuclear Projects No.3 
and No.5) March 8,1977 

Upon untimely "petition for limited right of intervention" (treated as a 
petition for leave to intervene pursuant to 10 CPR §2.714, accompanied by a 
request to make a limited appearance pursuant to 10 CPR §2.715(a) if the 
petition for leave to intervene is not granted), the Licensing Board rules that (1) 
petitioner has not made a substantial showing of good cause for the lateness of 
its petition, as required by 10 CPR §2.714(a); but that (2) the equities favor 
granting petitioner a brief additional opportunity to justify the lateness of its 
petition. 

Petition denied; leave granted to file amended petition; in the alternative, 
request to make limited appearance granted. 

RULES OF PRACTICE: NONTIMELY INTERVENTION PETmONS 

In deciding whether a petition for leave to intervene should be denied as 
untimely because good cause for late filing has not been shown, a licensing board 
must consider the four factors spelled out in 10 CPR §2.714(a), as well as 
whether the petitioner has advanced an adequate excuse for being late. Nuclear 
Fuel Services. Inc. (West Valley Reprocessing Plant), CLI·754, 1 NRC 273, 275 
(1975). 

RULES OF PRACTICE: REOPENING OF PROCEEDINGS 

Studies which suggest legislation whlch has not been enacted do not consti· 
tute the type of information which would justify reopening the record. Northern 
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Indiana Public Service Co. (Bailly, Nuclear-I), ALAB-227, 8 AEC 416, 417-18 
(1974). 

" '. , 

MEMORANDUM AND ORDER 

Notices of Hearing in the captioned matter were published in the Federal 
Register on August 23, 1974, (39 Fed. Reg. 30535) and October 4, 1974 (39 
Fed. Reg. 35835). The notices provided, inter alia, that _any person whose 
interest might be affected by the proceeding' could me a petition for leave to 
intervene, in ,accordance with the requirements of 10 CFR §2.714, not later 
than September 23, 1974, and November 7, 1974, respectively. The notices 
~u~he~, pro~ded that interested persons could me requests for limited appear
ances pursuant to the provisions of 10 CFR §2.715. 

On January 18, 1977, the Office of the Secretary of the Nuclear Regulatory 
Commission received a "Petition for Limited Right of Intervention" (Petition) 
flied by' Citizens for a Safe Environment (CASE), who seek: to present testi
mony, exhibits and offer argument in this proceeding. CASE requests the right 
to present eyidence on the issue of conservation as an alternative to building the 
reactors, on, the seismi~ design of the proposed facility, and on the cost of 
nuclear power versus coal-fired plants. In addition, the petitioner has requested 
the NRC to reevaluate the short-term effects of storing spent fuel at the site, the 
availability of fuel for ,Washington Public Power Supply System (WPPSS or 
Applicant), 'Nuclear Project Nos. 3 and' 5 (WNP 3 and 5), the cost-benefit on 
WNP 3 and 5, and'the acceptability of the reactor vessel supports for WNP 3 and 
5.' L'" - , 

Because'the CommiSsion's Rules of Practice in licensing proceedings do not 
contemplate a "petition for limited right of interventio'n," the Atomic Safety 
and Ucensing Board (Board) has considered the Petition by CASE to be a 
petition for leave to '.intervene pursuant to the provisions of 10 CFR §2.714 
ac'companied by a request pursuant to the provisions of 10 CFR §2.715(a) to 
make a limited 'appearance ill the event the petition for leave to intervene is not 
gfanted. "-, ' , 

Both the Applicant 'and the St~ff 'of the Nuclear Regulatory Commission 
(Staff) have flied answers urging ,the Board to deny the Petition flied by CASE 
because of its nont~ely filing. : ' , , 

Upon conside~ation of the aforementioned filings, th~ Board concurs with 
the view of both' the, Applicant and the Staff that the petitioner has not made a 
substantial showing of good cause for failure to flIe on time and that on the basis 
of: the pleadings which have been flied the CASE Petition must be denied. The 
Board has concluded however, that the equities favor affording the Petiti'oner a 
brief additional,opportunity to furnish a valid justification for the nontimely . ..'. . 
Petition. 
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Accordingly, CASE is granted fifteen (15) days from the date' of service of 
. this Memorandum and Order to me an amended petition, including a showing of 
good cause for its tardiness in ming a petition for leave to intervene two and a 
half years after the Notice of Hearing was issued in this proceeding. The reasons 
for the Board's conclusions are discussed hereinbelow. 

I 
I, 

A. By way of background, it should be noted that a public evidentiary 
hearing in this pro'ceeding was held on JUne 24 'and 25, 1975, in Aberdeen, 
Washington, for the purpose of hearing testimony on environmental and site 
suitability issues. A number of limited appearances pursuant to 10 CFR §2.715 
were made at the hearing, including limited appearances by both a~ diredor 
(John Raby) and an officer (Emory Stoy) of CASE. ,.'" . 

At the hearing, the Staff and the Applicant presented testimony in support 
of the issuance of a limited work authorization for WNP 3 and 5, and responded 
to several spedfic' questions 'posed by the Board both in direct 'aIid written 
testimony and in oral examination during the hearing. Subsequent to the'helu
ing, both parties submitted affidavits in response to additional Board questions, 
updating their respective analyses of the projected need for the facilities. There
after; both the Staff and the Applicant submitted proposed findings of fact' and 
conclusions of law in support of the issuance' of a partial initial decision on 
environmental and site SUitability matters for WNP 3 and' 5. However; no partial 
irutial decision in this matter has been rendered and the record 'remains open 
pending a determination of the impacts of the revised values included in the 
Commission's Table S-3 regarding the nuclear fuel cycle, and input from the 
Staff regarding the conclusion of its current review of the geology of the WNP 3 
and,S site. " , ", , 

'B: Since CASE's petition has been considered to be a petition for leave 'to 
intervene, an evaluation of the petition must be in light' of the standards 'for 
intervention set forth in Section 2.714(a){d) of'the Commission's Rules of 
Practice, 10 CFR Part 2. This section requires intervention petitions to identify 
by affidavit the specific aspect or aspects of the subject matter'of the proceeding 
as to which ,the petitioner wishes to interven~ and to set forth with particularity 
both the facts pertaining to its interest, how that interest may be affected, and 
the basis for its contentions. The Board, in ruling on' a petition, must consider, 
inter alia, 'the following factors: (1) the'nature of the petitioner's right'under the 
Act to, be made ,a party to the procee'ding; (2) the nature' and extent of 'the 
petitioner's property, financial, or other interests in the proceeding; and; (3) the 
possible effect of any Order which may be' entered in the proceeding on the 
petitioner's interest.' . " "" .' 

. However, the Board 'rnust reach these matters only if it makes a threshold 
determination that the nontimely petition should be entertained. Therefore,'we 
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have not addressed petitioner's interest and contentions in this Memorandum 
\ and Order except as they relate to the "good cause" question. 

II 

A. In deciding whether a petition for leave to intervene should be denied as 
untimely because good cause for late filing has not been shown, the Board must 
consider not only whether the petitioner advanced an adequate excuse for being 
late, but also the following four factors spelled out in §2.7l4(a): 

(1) The availability of other means whereby the petitioner's interest will be 
protected. - : - : 

(2) The extent'to which the petitioner's participation may reasonably be 
expected to assist in developing a sound record.' ' 

(3) The extent to which petitioner's interest will be represented by existing 
parties. 

(4) The extent to which the petitioner's participation will broaden the 
issues for delay in the proceeding.1 , , 

B. Nowhere in the petition does CASE make a substantial showing of good 
cause for its tardiness in filing a petition for leave to intervene two and a half 
years after ~e first notice was issued, and a full 'year and a half after the 
evidentiary hearing on environmental and site suitability issues ,was held. The 
explanation given for the late flling consists of a one-sentence affidavit by James 
E. Duree that the issues raised are the result of recent court decisions or public 
disclosure of recent information. An examination of the issues raised in the 
petition refutes this claim, however.' Of the seven issues petitioner seeks to raise, 
four of them involve requests of the NRC to reevaluate previously performed 
analyses without suggesting material new reasons for doing so (petition para
graphs 3,4, 7 and 8). Apparently, CASE does not intend to offer any additional 
evidence on these issues. 

Of the, three issues upon which CASE does wish to participate, no compel
ling reason has been advanced for reopening the environmental and site suitabili
ty hearing. The first issue on which CASE seeks to make a presentation involves 
conservation of energy (petition, para. 2). However, the only sources of informa
tion that could be considered "recent" are the first court decision cited (Aeschli
man v. NRC, Nos. 73-1776 and 73-1867, D.C. Cir., July 21, 1976), (or "Aeschli
man"); a study by Skidmore, Owings & Merrill; and a study made by Seattle 
Power and Light (studies). Aeschilman, ' decided over six months ago, is' being 
offered by CASE solely for the purpose of showing that the NRC should con-

I See, Nuclear Fuel Services. Inc.. and New York State Atomic and Space Development 
Authority (West Valley Reprocessing Plant), CLI-754, 1 NRC 273, 275 (April 17 ,1975). 
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sider conservation as an alternative to construction of the facility. However, the 
Staff and Applicant have considered conservation as an alternative and presented I 

a great deal of evidence on this subject in connection with the need for the 
power to be supplied by WNP 3 and 5. The testimony was the subject of inquiry 
by the Board. This examination covered, inter alia, the relationship of price 
elasticity to conservation (Tr. 213·236, 238·240). In addition, the Staff per· 
formed an analysis of the impact of energy conservation and substitution on 
need for power (FES, § §8.2.3·8.2.3.6). 

The studies referred to by CASE, one of which was available almost a year 
ago, and the other this fall, suggest a reduction of energy consumption of up to 
33% as being possible only if the full spectrum of conservation measures were 
taken, including involuntary measures enforced by legislation. The measures 
considered by these studies have not been enacted into law and it is only conjec· 
ture to assume such legislation will be passed. Accordingly, these studies do not 
constitute the type of information which would justify reopening the record 
(see, Northern Indiana Public Service Company (Bailly Generating Station, 
Nuclear.l), ALAB·227, 8 AEC 416,417·18 (September 5,1974». 

Both the Staff and the Applicant updated their need for power testimony in 
1976, and concluded, even with conservation, that there is a deficiency of exist
ing generating capacity to meet expected average annual loads which will likely 
result in substantial energy shortages in the West Group Area duri~ the next ten 
years or until future plants become operational (Testimony of Donald W. 
Connor, p. 2, following Tr. 191; Tr. 294·95,278; and Staff Exhibit 10). 

The second issue which CASE seeks to participate in is the adequacy of the 
proposed plants to withstand earthquakes (Petition, para. 5). Petitioner's "new 
information" on this issue apparently consists of statements by citizens that a 
strong earthquake occurred in Olympia on April 13, 1949. Not only is this 
information almost 28 years old, but consideration was given to this earthquake 
by the Staff in arriving at an acceleration value for the seismic design for the 
proposed facility (see, FES p. 2-16, Table 2.4; SER, pp. 2-15 through 2-22). 

,Finally, petitioner seeks to intervene on the economic viability of operating 
WNP 3 and 5 versus coal·fired plants. CASE cites an unspecified Council on 
Economic Priorities study in an attempt to show that coal·fired plants are 
cheaper for generating electricity than are nuclear facilities. The court case cited 
in the petition, Conservation Society of South em Vt., Inc. v. Sec. of Transport a
tion, 508 F. 2d 927 (2d Cir. 1974),2 is a decision rendered over two years ago 
instructing the Dept. of Transportation to include in its environmental impact 
statement a consideration of alternatives t~ the highway. The parties submitted 
testimony of the cost of alternatives to nuclear power, including natural gas, 

,2 Vacated and remanded, 46 L. Ed. 2d 29 (1975); opinion on remand 531 F. 2d 637 
(1976). 
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petroleum liquids, municipal solid waste, hydroelectric power, solar and wind 
power, geothermal power, and advance nuclear sources, in addition to coal (see. 
e.g., Staff Final Environmental Statement, Section 9.1.2 and Tr. 346.361). It 
was concluded that economic costs would be lower for WNP 3 and 5 than with 
any of the abovementioned alternatives (FES, § §9 .1.2. and 9.2.2). 

On all three issues, therefore, the petition fails to assert significant new 
information that can be considered to 'constitute good cause for the untimeliness 
of the filing. In most instances the information is no more recent than six 
months old, and in each case the information addresses issues'previously con
sidered by the parties in testimony presented during the evidentiary hearing. 
Accordingly, the petition fails to assert good cause for failing to file on time 
within the meaning of 10 CFR §2.714(a). 

III 

A. In consideration of the fact that the record in this proceeding on environ
mental and site suitability issues has not been closed and that additional hearings 
on public health and safety matters are required at some future date, the Board 
has concluded that the petitioner should be given an additional opportunity to 
respond to the four factors set out above in an attempt to explain why its 
petition should be granted. 

B. While there may be available no other means whereby petitioner's in
terest will be protected, it is not clear what interest petitioner seeks to assert in 
this proceeding. Similarly, the Board fmds that the third factor does not over
whelmingly suggest that the hearing should be reopened to consider petitioner's 
area of concern. Although it cannot be said with any certainty that petitioner's 
interest has been represented by existing parties, a number of citizens of the site 
area did make limited appearance statements during the proceeding. We also 
must conclude, on the basis of the petition, that CASE may not reasonably be 
expected to lend such vital assistance in developing a sound record in this pro
ceeding that a new hearing should be granted on issues already considered by 
this Board. Finally, petitioner will broaden the issues and quite probably delay 
this proceeding if allowed to intervene at this time. Since the evidentiary hearing 
has already been completed on environmental and site suitability matters, and 
the partial initial decision is being withheld solely for the completion of two 
items, the reopening of this proceeding to consider petitioner's issues could have 
a direct effect on the timing of the issuance of a partial initial decision for WNP 
3 and 5. 

Thus far, petitioner has failed to establish any compelling reasons why its 
petition should be granted at this late date, especially when weighed against the 
delay that would probably result from a grant of intervention in this proceeding 
and fair reading of the petition which as been filed fails to suggest that petitioner 
has a valuable contribution to make to this decision making process. 
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C. Because of the aforementioned deficiencies, the petition for leave to 
intervene fIled by CASE is hereby denied. However, because CASE may be able 
to cure the defects in the Petition, the Board has concluded that this petitioner 
should be afforded additional time for that purpose. In its ruling above, the 
Board has granted CASE fifteen (IS) days from the date of service of this 
Memorandum and Order to me an amended petition including a substantial 
showing of good cause for its tardiness in filing said petition, in accordance with 
the Commission's Rules of Practice as discussed hereinabove. 

In the event that CASE elects not to me an amended petition as permitted 
by the Board, CASE's request to make a limited appearance pursuant to the 
provisions of 10 CFR §2.715(a) at the next evidentiary session of this proceed· 
ing, is hereby granted. 

It is so ORDERED. 

Dated at Bethesda, Maryland 
. this 8th day of March 1977. _ 
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Robert M. Lazo, Chairman 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

LBP-77-17 

.. ' ATOMIC SAFETY AND LICENSING BOARD 

'Daniel M. Head. Chairman 
Dr. Paul W. Purdom 

Frederick J. Shon 

In ,the Matter of . Docket Nos. STN 50-556 
STN 50-557 

PUBLIC SERVICE COMPANY OF OKLAHOMA 
ASSOCIATED ELECTRIC COOPERATIVE, INC. 
WESTERN FARMERS ELECTRIC COOPERATIVE, 

INC. ' , 

(Black Fox, Units 1 and 2) March 9, 1977 

, The licensing Board issues a prehearing conference order in which it (1) 
grants five intervention petitions and (2) rules on three procedural motions. 

RULES OF PRACTICE: STANDING TO INTERVENE 

The economic interest of a ratepayer is not sufficient to provide standing to 
intervene as a'matter of right, since concerns about rates are not within the 
scope of interests sought to be protected by the Atomic Energy Act. Portland 
General Electric Co. (pebble Springs, Units 1 and 2), CLI-76-27 NRCI-76/12 
610,614 (1976). 

RULES OF PRACTICE: STANDING TO INTERVENE 

Licensing boards may permit late intervention if the factors listed in 10 
CFR 2.714(a) and (d) justify it. Nuclear Fuel Services. Inc. (West Valley Repro
cessing Plant), CLI-75-4, 1 NRC 273 (1975). 

. . 
RULES OF PRACTICE: STANDING TO INTERVENE 

, Licensing boards have the power to grant intervention as a matter of discre
tion; in so doing, they should consider all the facts and circumstances of the 
particular case, including the factors specified in 10 CFR·§ 2.714(a) and (d) 
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which govern intervention generally. Portland General Electric Co. '(pebble 
Springs, Units 1 and 2), CU-76~27, NRCI-76/12 610,616-17 (1976). 

RULES OF PRACTICE: LWA HEARING " -

An applicant may formally request an LWA hearing by motion, even though 
10 CFR §2.761a provides for such a hearing; such a motion can properly be 
granted unless there is good cause for denial of the LWA hearing. 

THIRD PREHEARING CONFERENCE ORDER 

On February 15, 1977, the Atomic Safety and Licensing Board (the Board) 
conducted the Third Prehearing Conference in the above-identified proceeding in 
Tulsa, Oklahoma. As a result of that Third Prehearing Conference, the Board 
makes the following rulings and orders. 

I. NEW PETITIONS TO INTERVENE 

Five (5) new petitions to intervene had been filed in response to the 
Amended Notice of Hearing (Amended Notice) issued'by the Board October 20, 
1976. The new petitioners are Mr. Lawrence Burrell, Dr. Wallace Byrd, Dr. Clark 
Glymour, Mrs. Robert Ann Paris Funnell, and Ms. Sherri Ellis. Pursuant to the 
Board's Second Prehearing Conference Order of January 14,,1977, these new 
petitioners were given additional time to file amended petitions 1 which were 
received by the Board in due time. Responses thereto were filed by the Appli
cants, the U.S. Nuclear Regulatory Commission Staff (the Staff), and the cur
rently admitted Intervenors, and oral argument was held on the new petitions at 
the Third Prehearing Conference. The Board will deal with the new petitioners, 
seriatim. i . 

1. Mr. Lawrence Burrell 

With regard to interest, Mr. Burrell basicillly relies on an economic mterest 
since he is supplied with electricity by a cooperative that is serviced by Western 
Farmers Electric Cooperative, Inc. (Western). The remainder of the allegations in 
Mr. Burrell's pleadings regarding interest. do not establish any connections 
between those interests and the addition of Western as a co.Applicant. Since the 
Amended Nottce only reopened the intervention period for persons whose in-

I In analyzing these requests for intervention, the Board has considered both the initial 
petitions and the amended petitions. The Board will refer herein to the initial petition and 
the amended petition together as the "petition." 
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terests were affected by the addition of Western, these other interest allegations 
do not form a proper basis for granting the Burrell petition as a matter of right 
under the rule on intervention, Section 2.714 of the Commission's Rules of 
Practice, 10 CFR Part 2. 

Concerning the aforementioned economic interest, Mr. Burrell is apparently 
relying on his position as a ratepayer. The Commission, however, has recently 
held that economic interest of a ratepayer is not sufficient to provide standing to 
intervene as a matter of right since concerns about rates are not within the scope 
of interests sought to be protected by the Atomic Energy Act. Portland General 
Electric Co. (pebble Springs Nuclear Plant, Units 1 and 2), CLI-76-27, NRCI-
76/12,610,614 (December 23,1976). 

Also, certain of Mr. Burrell's other allegations regarding interest2 might have 
formed a basis for intervening pursuant to the original Notice of Hearing (Origi
nal Notice) issued by the Commission on January 21,1976. However, a review 
of the petition reveals that Mr. Burrell has not established good cause for late 
filing if the petition is considered as relating to the Original Notice. The Board 
may nonetheless permit late intervention if the other factors relating to interven
tion jilstify it. Nuclear Fuel Service, Inc. (West Valley Reprocessing Plant), 
CIl-7S-4, 1 NRC 273 (April 15, 1975V Also; the Board has the discretionary 
power to permit 'intervention under Pebble Springs, supra,:'t 616. Since the 
guidelines for exercising this discretionary power are substantially identical to 
those factors controlling late intervention, the Boa'rd will present a unified 
analysis with regard thereto. 

At the outset, the Board will set out the Commission's sta'tement of the 
pertinent factors contained in Pebble Springs at 616,617: 

.•. Some factors bearing on the exercise of this discretion are suggested by 
our regulations, notably those governing the analogous case where the peti
tion for intervention has been filed late, 10 CFR 2.714(a), but also the 
factors set forth in 10 CFR 2.714(d), governing intervention generally: 

(a) Weighing in favor of allowing intervention-
(1) The extent to which the petitioner's participation may reason

ably be expected to assist in developing a sound record. 
(2) The nature and extent of the petitioner's property, fmancial, 

or other interest in' the proceeding. 
(3) The possible effect of any order which may be entered in the 

proceeding on the petitioner's interest. 

2 Briefly, the other interest allegations relate to loss of f~m ~ter, visiting friends and 
taking part in church activities near the site, care for possible evacuees, possibility of 
radiation exposure and transportation of radioactive wastes. . 

'The factors governing late intervention, including the good cause requirement, are set 
out in 10 CFR 2.714(a) and (d). 
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(b) Weighing against allowing intervention-
. (4) The availability of other means whereby petitioner's interest 

will be protected. 
(5) The extent to which the petitioner's interest will be repre

sented by existing parties. 
(6) The extent to which petitioner's participation will inappropri

ately broaden or delay the proceeding. 

Clearly, these are not the only factors which might be considered. 
Other factors may be suggested by the practice of other agencies or by 
judicial cases, such as United Church of Christ v. FCC, supra, which deal 
explicitly with the discretionary character of some interventions. As a 
general matter, however, we would expect practice to develop, not through 
precedent, but through attention to the concrete facts of particular situa
tion .... [Footnote omitted] 

Having taken into account the above factors, the Board fmds that participa
tion by this petitioner will be of value. in two areas. The basis for this is that 
these areas have not been raised as contentions by the currently admitted Inter
venors and that this petitioner may well be able to present evidence in these 
areas that might assist in developing a sound record for decision. Further, neither 
area would tend to enlarge unduly the issues in the proceeding or cause an undue 
delay in this cause. , 

The two issues the Board considers appropriate for intervention by Mr. 
Burrell are the areas of anticipated transients without scram (ATWS), and 
sabotage. In the Board's view, the presentation of testimony in this area by Dr. 
Webb might be of assistance in developing the record herein. The Board there
fore is admitting tw,? (2) new issues in controversy. These are construed by the 
Board as Follows: . 

a. The analyse~by the Applicants and the Staff of the facilities" response 
to certain anticipated transients with simultaneous failure of the scram 
system (ATWS) have underestimated both the consequences of such 
events and their likelihood, to such an extent that the facilities present 
an undue hazard to the health and safety of the public. 

b. The Applicants' present design does not adequately protect the public 
from the potential consequences of sabotage at the Black Fox plant in 
that the plan does not require sufficient structural integrity and safety 
redundancy to thwart a saboteur. . 

.. 

Regarding the other contentions of Mr. Burrell, the Board has concluded 
that most of them are substantially identical with the admitted contentions of 
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the present Intervenors and that Mr. Burrell's interests will be protected by those 
Intervenors.4 

However, two matters in addition to the A1WS and sabotage issues are not 
covered by the contentions of the other Intervenors. These are the contention 
involving common mode failures of the emergency core cooling system (ECCS) 
piping and coolant recirculation piping and the contention relating to Class Nine 
accidents. The Board will, therefore, deal with these two issues here. 

In the Board's view, the ECCS contention is not admissible since it does not 
allege that the emergency core cooling system will not meet the Commission's 
regulations. Instead, it asserts that the ECCS system will fail in a manner that 
would have been more properly raised in the hearings with regard to the emer· 
gency core cooling system. The contention is, therefore, foreclosed by the Com· 
mission decision in that proceeding. Acceptance Oiteria for Emergency Core 
Cooling Systems, CLI-73-39, 6 AEC 1085 (December 28,1973). 

Regarding Class Nine accidents, Mr. Burrell has sought to raise the issue of 
extremely large accidents at the facility.s Both the Staff and Applicants argue 
that such accidents need not be treated, citing precedents which turn, however, 
upon specific mechanisms for such accidents (e.g., pressure vessel failure or 
ECCS failure), or citing guidelines rather than regulations (Tr. 215.220). The 
Board is not convinced that treating such accidents is generically excluded ir· 
respective of the hypothesized mechanism. We may, indeed, wish to frame a 
Board question on the matter. Since, in the Board's opinion, such matters would 
be properly dealt with in the health and safety hearing, if at all, we shall take 
this matter under advisement, pending the production by the petitioner of a 
credible mechanism other than those excluded by precedent, or the introduction 
by Staff or Applicants of authority showing a generic exclusion. Each is hereby 
given fifteen (15) days following service of this Prehearing Conference Order to 
file any pleadings making the aforementioned showings. (This time period also 
applies to the other new petitioners.) 

Overall, the Board has concluded that Mr. Burrell should be admitted as an 
Intervenor on a discretionary basis for the purpose of participating in the A TWS 
and sabotage contentions, which are hereby admitted as issues in controversy. 

2. Dr. Wallace Byrd 

A review of Dr. Byrd's petition again indicates that the petitioner has not 
established any connection between his interests and the addition of Western as 

,'4In this regard it should be noted that Mr. Burrell is represented by the same counsel as 
the current Intervenors. 

5 All of the other new petitioners also have raised the Class Nine accident issue and the 
Board's ruling herein'with regard to Mr. Burrell will apply equally to them. The Board will 
not, however, repeat its ruling in its analysis of the other new petitions. 
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a co-Applicant. As a result, the Board fmds that the petitioner is not entitled to 
intervene in the proceeding as a matter of right pursuant to the Amended Notice 
of Hearing. 

The Board has, however, analyzed Dr. Byrd's pleadings to determine 
whether they could form the basis for late intervention pursuant to the Original 
Notice of Hearing. A review of the petition and the responses thereto indicates 
that Dr. Byrd has not shown good cause for late fIling, but again, under West 
Vally, supra, the Board may nonetheless permit late intervention if other factors 
justify it. 

As pointed out with regard to Mr. Burrell's petition, the factors involved in 
considering whether to permit late intervention and whether to permit interven
tion on a discretionary basis are substantially identical and can be considered 
together. The Board has, therefore, assessed the Byrd petition with them in 
mind. In the Board's opinion, Dr. Byrd's interests6 will be protected adequately 
by the current Intervenors and the majority of his contentions are covered by 
the issues that will be pursued by those Intervenors. 

However, in two areas 7 Dr. Byrd's participation might assist in developing a 
sound record for decision and it would not appear that permiSSion for , him to 
participate would unduly broaden the issues or delay the proceeding. The Board, 
therefore, will permit Dr. Byrd to participate as follows pursuant to its discre
tionary powers under the Pebble Springs decision. Dr. Byrd indicated that he 
would probably be able to secure the testimony of an expert witness on the 
transport' of radioactive material which will be released during normal opera
tions, which testimony would relate to the issue of the effects of low level 
radiation exposure from normal plant operation. Dr. Byrd will be allowed to 
participate with regard to that contention and present evidence in relation there
to. Also, he will be permitted ,to participate on a contention the Board is admit
ting relating to employee radiation exposures. The employee exposure conten-
tion is set out in the Board's ruling on Ms. Ellis' petition, infra. ' ' 

3. Dr. Clark Glymour' 

Dr. Glymour in his petition asserts that he purchases electricity from a 
cooperative which is served by Western and conseque'ntly relies on that to sus
tain his interest. However, as noted in connection with the Burrell petition, this 
economic interest as a ratepayer is not sufficient to sustain: intervention as a 

, 

• These intetests include a general concern for health of the citizens of Oklahoma, work 
and travel in an area that' could be affected by an accident at the facility and a personal 
interest in the environment and natural resources. 

7The Board also has under advisement Dr. Byrd's Cbss Nine accident contentions. See 
footnote S, supra. . 
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matter of right under the ruling in Pebble Springs, supra. While Dr. Glymour 
does make an argument that the Pebble Springs case is incorrect, this Board is 
bound by that Commission precedent and must reject his arguments on this 
point. 

Considering the Glymour petition'on the basis of it being a late nIed request 
to participate relating to the Original Notice, the Board can discern nothing that 
establishes good cause for late ftling. Nonetheless, the Board may permit late 
intervention if other factors justify it, West Valley, supra. ' 

Since the other factors relating to permission of late intervention are sub
stantially identical to the considerations governing discretionary intervention 
under Pebble Springs, the Board will analyze these factors together and set forth 
its evaluation . 

. Basically, Dr. Glymour has asserted contentions that are already raised by 
the current Intervenors and, therefore, his concerns will be addressed at the 
hearing. In addition, a great number of his contentions are identical to those of 
Mr. Burrell's. As we have noted in connection with the Burrell petition, only two 
of those contentions raise new matters for adjudication, the A1WS and sabotage 
contentions. Further, Dr. Glymour does not appear to bring to the proceeding 
any additional witnesses or particular expertise that might assist the Board in 
developing,a sound record. While Dr. Glymour's participation would not appear 
unduly to broaden or delay the proceeding, it does seem that his interests will be 
adequately represented by the present parties. However, since this petitioner has 
raised the new A1WS and sabotage contentions on !he same basis as Mr. Burrell, 
the Board considers that he also should be admitted to participate on these 
issues.8 Dr. Glymour is admitted as an Intervenor as set out herein under the 
Board's discretionary power established in the Pebble Springs decision; 

However, under the powers contained in Section 2.714(e) and (f), the 
Board, to prevent duplication, is hereby consolidating Dr. Glymour's interest 
with that of Mr. Burrell. Also, the Board is designating that the spokesman for 
these two petitioners is to be Mr. Burrell, who is represented by counsel, thereby 
having the benefit of professional assistance in connection with the evidentiary 
presentation. ' 

4. Mrs. Roberta Ann Paris Funnell 

Mrs. Funnell relies on property interests and does not attempt to establish 
any connection between her interests and the addition of Western as a co-Appli
cant. Accordingly, Mrs. Funnell is not entitled to intervene as a matter of right 
in connection with the Amended Notice of Hearing. Her petition must, there-

IThe Board also has under advisement Dr. Glymour's Class Nine accident contentions. 
See footnote 5, supra. 
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fore, be considered as a late filed petition in connection with the Original Notice 
of Hearing and as a petition upon which the Board might as a matter of discre
tion permit intervention under the authority vested in it by the Pebble Springs 
decision. 

Regarding good cause for late ming, the Board has considered the allega
tions regarding petitioner's reliance on information allegedly to be supplied by 
the Staff. The Board will assume for the purposes of this analysis that the Staff 
had indicated it would supply certain information and materials, thereby con
struing the matter more favorably toward the petitioner. Even under these cir
cumstances, the Board does not consider that the petitioner has made a suffi
cient showing of good cause to justify late filing. In particular, the Board notes 
that the petitioner waited for approximately a year before taking any action to 
me a petition. In the Board's view, this constitutes an unreasonably long period 
for the petitioner to have delayed making further inquiry regarding intervention, 
either from the Staff or from the current Intervenors. The Board notes that the 
current Intervenors were known to this petitioner and had had jOint discussions 
of the case with the Staff. 1n addition, the petitioner makes no claim that the 
Staff actually advised that she would have further time to me a petition to 
intervene, or that there were any actual misrepresentations of her rights as a 
petitioner. At worst, the Staff might have failed to supply promised information. 
Therefore, the Board concludes that the petitioner has not made a sufficient 
showing of good cause for late filing. 

Again, under West Valley, supra, turning to the other factors relating to late 
intervention and again considering those factors in connection with the similar 
factors involved in discretionary intervention, the Board makes the following 
assessment. In the Board's opinion, the interests alleged by this petitioner are 
remote although some might have sustained intervention under the Original 
Notice of Hearing. The petitioner has only potential property interests which 
depend upon presently contested litigation. Perhaps the strongest argument ad
vanced by the petitioner is the fact that she visits in the area of the facility, 
although this is apparently a random connection. 

Further, it appears that this petitioner's interests are adequately represented 
by the current Intervenors and that this petitioner's contentions will be mainly 
covered by the admitted contentions of those' Intervenors. However, Mrs. 
Funnell has raised two issues that are not covered by the current Intervenors. 
The first is the AlWS contention, which has already been admitted in the 
Board's rulings on the Burrell and Glymour petitions. The second issue relates to 
the handling, disposal, and environmental effects of radioactive wastes. However, 
the Board is going to defer a ruling in that area in the event that the Commission 
may promulgate an interim rule on waste disposal in the relatively near future. If 
such an interim rule is not promulgated by early April, the Board will rule on 
this contention as currently presented. 
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Considering all the circumstances, the Board has concluded that this peti
tioner should at this time be admitted as an intervenor under its discretionary 
power only with regard to the A1WS issue.9 Moreover, to prevent duplication, 
the Board under its power in 10 CFR 2.714(e) and (f) is hereby designating Mr. 
Burrell as spokesman on the A 1WS issue since he is represented by counsel and 
will have the benefit of professional assistance in presentation of evidence on 
this issue. 

Regarding the other contentions raised by this petitioner, the' Board fmds 
that these contentions will be adequately covered by the existing parties and 
that therefore this petitioner's interest will be protected in that regard. Also, in 
view of the Board's consolidation of this petitioner with the petitioner Burrell 
on the A1WS contention, Mrs. Funnell's participation should not unduly 
broaden or ~e1ay this proceeding. 

s. Ms. Sherri Ellis 

This petitioner also has not established any connection between her 
interests and the addition of Western as a co-Applicant.1 0 There is an allegation 
that the addition of Western will increase the chance that the plant will be built. 
However, this argument is not germane to the issue of whether there is a nexus 
between the petitioner's interest and the addition of Western. This point might 
perhaps be pertinent to the financial capability of the Applicants but it does not 
relate to the petitioner's interests which preexisted the advent of Western as a 
co-owner of the facility. Accordingly, the Board fmds that this petitioner has 
not established a sufficient interest under the Amended Notice of Hearing to 
sustain intervention as a matter of right under 10 CFR 2.714. 

We can address ourselves, however, to the petition as a late nIed request to 
intervene pursuant to the Original Notice of Hearing. The Board has reviewed 
the petition on this basis and has determined that the petitioner has not estab
lished good cause for late filing. The petitioner alleges that she did not receive 
actual notice of the opportunity to intervene in the Original Notice, but this is 
not a justification for late flling in view of the public dissemination of the 
Original Notice. Turning, under West Valley, to the other factors that are in
volved in determining whether late petitions should be accepted, again the Board 
has considered these together with its assessment of whether to permit interven
tion as a discretionary matter since the factors are substantially the same in each 
instance. The Board's analysis thereon follows. . 

9 In addition to this petitioner's radioactive waste contention, the Board also has under 
advisement her Class Nine accident contentions. See footnote 5, supra. 

I 0The petitioner states that her parents own land serviced by Western but Ms. Ellis is not 
herself the ratepay~r and no economic interest of this nature appears involved herein. 
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With regard to .the interests asserted by Ms. Ellis, her connections with the 
site are tenuous. She visits the Tulsa area professionally as a hairstylist on certain 
occasions and participates in rodeos held in communities near the site. In the 
Board's view, these· interests are rather remote and will be protected by current 
Intervenors. Also, almost all of the contentions raised by Ms. Ellis are currently 
admitted as issues and will be covered by the present parties at the hearing. 
There is, however, one area that this petitioner has raised which is not covered 
by the current Intervenors and on which Ms. Ellis may be able to assist in 
developing the record for decision. That area relates to the issue of employee 
exposure to radiation. The Board interprets that contention as follows: 

a. The Black Fox facility will not meet the employee exposure limitations 
of 10 CFR Part 20, and the health effects of employee exposures have 
not been adequately considered. 

As interpreted, the Board hereby admits this contention· as an issue in 
controversy, and under its discretionary powers, will permit this petitioner to 
intervene on this issue. However, since this petitioner's other contentions are 
adequately covered by the current Intervenors, the Board is limiting this peti
tioner's participation to this issue to avoid duplication and repetition.11 See 10 
CFR 2.714(e) and (t). The Board further notes that Petitioner Byrd has a similar 
contention regarding the effects ofradioactivity on employees. The Board, how
ever, is not consolidating these two petitions for presentation of this issue. In 
light of Dr. Byrd's medical expertise and Ms. Ellis' personal experience, the 
Board feels that each should be allowed to present appropriate evidence on this 
issue. In addition, the Board has taken into account whether this participation 
will unduly broaden or delay the proceeding and has concluded that it will not. 

6. Summary 

Regarding the five (5) new petitions to intervene, the Board considers that it 
would be appropriate to summarize the action taken herein. First, the Board has 
concluded that none of the petitioners have established a right to intervene 
pursuant to the Amended Notice of hearing adding Western as a co-Applicant. 
None have shown a connection between their interests and the addition of 
Western to the proceeding. The closest that any of the petitioners come to such 
a connection is the allegation that they are ratepayers of a cooperative serviced 
by Western. However, under the Pebble Springs decision,' the Commission has 
determined that the interest of a ratepayer is not sufficient to sustain interven
tion as a matter of right and, therefore, these arguments were rejected by the 
Board. 

,liThe Board also has under advisement Ms. Ellis' contention relating to Class Nine 
accidents. See footnote S. supra. 
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In addition, the Board has analyzed all the petitions to determine whether 
good cause for late filing was established to pennit intervention under the 
Original Notice of Hearing. The Board's analysis was that none of the petitioners 
had established such good cause. The Board did, however, evaluate other factors 
to detennine whether the petitioners should nonetheless be admitted as set out 
in West Valley, supra. Since the factors for such determinations are substantially 
identical with the factors to detennine whether or not the Board should permit 
discretionary intervention under the Pebble Springs decision, the Board provided 
a unified analysis of those factors. In each instance the Board concluded that 
there were certain areas where the Board should pennit participation by the new 
Intervenors as a matter of discretion.l2 However, the, Board limited the partici
pation to avoid duplication and repetition under the powers vested in it under 
10 CFR 2.714(e) and (f). Further,.in certain circumstances where the newly 
admitted issue was common to some of the new Intervenors, the Board con
solidated the presentations and designated a spokesman with regard to the par
ticular issue. On the ATWS and sabotage issues the Board deSignated Mr. Burrell 
as spokesman since he was represented by counsel. However, on the employee 
exposure issue, the Board indicated that both Dr. Byrd and Ms. Ellis will be 
allowed to make their own presentations. 

Further, the Board considered the possible impact of admitting these new 
Intervenors on the agreed-upon schedule for the hearing. In balancing various 
factors, the Board has concluded that permitting such intervention will not 
unduly delay the proceeding or broaden the issues to be considered. If some 
delay should necessarily be caused by this new intervention, the Board considers 
that as unavoidable and necessary to ensure appropriate public participation in 
the hearing process. -The Commission was careful to note that this is an impor
tant factor in its discussion of discretionary intervention in the Pebble Springs 
decision. 

I 2 The Board 'concluded that intervention should be a matter of discretion rath~r than a 
justified late intervention as of right in each case. The Board considered the late intervention 
issue a close one as to each petition in view of the greater burden 'of justification for 'a late 
petitioner where good cause for late filing cannot be shown. West Valley, supra, at 275. As 
the Board concluded in each instance that intervention should be permitted as a matter of 
discretion, the Board does not deem it necessary to rule specifically on late intervention. 
The Board should note, however, that its rulings limiting the new Intervenors' participation 
to certain issues would be the same even if the Board found the interventions justified as 
late flied petitions. The Board considers such limitations are warranted under its authority 
to restrict duplication and repetition, and to consolidate parties. See 10 CFR 2.714(e) and 
(0, and 2.715a. 
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II. MOTIONS 

At the Third Prehearing Conference the Board considered three motions: 
(1) Applicants' Motion to Consider-Issues Relevant to Limited Work Authoriza
tion; (2) Applicants' Motion to Compel Discovery; and (3) Intervenors'Motion 
to Reconsider Application to Add Parties. The following is the Board's rulings 
with regard thereto. ' 

1. Motion to Consider IsSues Relevant to LWA' , 

Concerning the Applicants' Motion to Consider Issues Relevant to Liinited 
Work Authorization, the Board granted that motion after brief discussion at the 
Third Prehearing Conference (Tr. 327-329). While the motion may not be neces
sary since an LWA hearing is provided for in 10 CFR 2.761a, nothing in 'the 
regulations prohibit the Applicants from making a formal request by motion and 
it can' properly be granted unless there is good cause for denial of the LW A 
hearing. In this case, the Intervenors' opposition constituted a challenge to the 
LWA regulation, 10 CFRSO.IO(e), rather than a showing of valid reasons for not 
having an LW A hearing. . 

2. Motion to Compel Discovery 

" . The Board took the Applicants' Motion "to Compel Discovery under advise
ment at the Third Prehearing Conference. This motion was a request by the 
Applicants to "compel the Intervenors to answer certain specific interrogatories 
that had been propounded,' and the Board will deal with the interrogatories 
separately ... 

Interrogatory No. 1 is the first question involved. It relates to potential 
consequences at Black Fox from a possible explosion of a barge carrying explo
sives on the Verdigis River. A review of the pertinent pleadingsl 3 indicates that 
the Intervenors' answer is riot responsive to the interrogatory. The Board con
"curs with the Applicants' analysis and therefore grants the motion to compel 
with regard to Interrogatory No.1. 

The second interrogatory involved in Interrogatory No. 3(d) relating to soil 
runoff and soil erosion. Again considering the pleadings, the Board concurs with 
the Applicants that the answer'is not responsive to the interrogatory. Accord
ingly, the Board hereby grants the Applicants' motion to compel regarding Inter-
rogatory No. 3(d). . 

, 13The pleadings referred to in this section for each interrogatory at issue are the 
interrogatory and its answer, plus the motion to compel and the responses thereto. . 
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The next interrogatories involved are Nos. 4(d) and (g), relating to noise 
impacts on the adjacent land from the construction and operation of the facility. 
The Board is going to deny the motion on Interrogatory 4(d) since an overall 
reading of the pleadings reveals that the Intervenors' response sufficiently 
presents the Intervenors' position with regard to noise sampling and is responsive 
to the interrogatory. With regard to Interrogatory 4(g), however, the Board is 
going to grant the motion to compel. This interrogatory relates to the Inter
venors' Contention 22e, which alleges noncOl:npliance with noise standards and 
regulations. Applicants had requested the Intervenors to identify the specific 
standards and regulations involved and to particularize the respects in which the 
Applicants fail to comply with each such requirement. This is proper discovery 
and the Intervenors' response that there is a lack of compliance with all such 
requirements is too general to be considered responsive. Nor is the Board per
suaded that this discovery somehow shifts the burden of proof-it is strictly a 
discovery matter and does not relate to any burden of proof issue. 

The next interrogatory involved is No.5 which relates to compliance by the 
Applicants with applicable Federal, state and local clean air requirements. Again, 
the Board is going to grant the motion on the same basis it granted the motion 
relating to Interrogatory 4(g). Interrogatory 5 sought the same specifics for air 
standards as 4(g) sought for noise requirements and the Intervenors provided the 
same general answer that the facility will not comply with all clean air require
ments.14 The Intervenors are required to identify the specific clean air standards 
and requirements involved and to give particulars of why the facility will not 
comply with each, as requested by Interrogatory 5. 

Interrogatory No., II is the next interrogatory involved and it relates to 
remedial measures to be utilized if cooling tower drift causes damage to vegeta
tion. The interrogatory seeks in part (a) to have the Intervenors particularize the 
damage that will result from the drift and in part (b) to identify the remedial 
measures which the Intervenors say should be taken. An analysis of the pleadings 
indicates that the Intervenors' answer challenges the Applicants' analysis of the 
drift issue as opposed to describing the potential damage and remedial measures 
with regard thereto. As such, the Intervenors' answer is not responsive and the 
Board will grant the motion to compel. 

The final interrogatory is No. 13 which relates to compliance by the Appli
cants with applicable Federal, state and local water quality requirements. Again, 
Intervenors have responded that the Applicants will not be in compliance with 
any such requirements while Applicants' interrogatory asks that the Intervenors 
identify the specific requirements and particularize in which respect the Appli
cants will fail to comply with each requirement. As set out above with regard to 

14 There was a notation that there was a special concern regarding nondegredation but 
the reference was too vague to be responsive. 
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noise and air standards, such a generalized answer is not responsive to the inter
rogatory. Accordingly, the Board will grant the motion to compel with regard to 
Interrogatory 13. 

In view of the above rulings, the Board hereby orders that the Intervenors 
respond to Applicants' Interrogatories 1, 3(d), 4(g), S, 11 and 13 on or before 
Friday, March 2S, 1977. 

3. Motion to Reconsider Application to Add Parties 

The final motion discussed at the Third Prehearing Conference was the 
Intervenors' Motion to Reconsider Application to Add Parties. While this motion 
was not at issue at the time of the Third Prehearing Conference, responses from 
the Applicants and the Staff have now been received. The Board concurs with 
the positions taken by the Applicants and the Staff that the Intervenors have not 
raised any new grounds since the denial of the original motion that would 
warrant reversal of the Board's earlier decision and form an appropriate basis to 
add the Department of the Interior as a party. Accordingly, the Board hereby 
denies the Intervenors' motion to reconsider. 

IT IS SO ORDERED. 

Dated at Bethesda, Maryland, 
this 9th day of March 1977. 

FOR THE ATOMIC SAFETY 
AND LICENSING BOARD 

Daniel M. Head, Chairman 
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PUBLIC SERVICE COMPANY OF OKLAHOMA 
ASSOCIATED ELECTRIC COOPERATIVE, INC. 
WESTERN FARMERS ELECTRIC COOPERATIVE, 

INC. 

(Black Fox, Units 1 and 2) March 16, 1977 

Upon motions by intervenors to quash certain deposition notices and for a 
protective order, raising the issue of whether the intervenors' expert witnesses 
should receive expert witness fees from the applicants in connection with deposi
tions, the Licensing Board rules that (1) the applicants may be required to pay 
reasonable expert witness fees in connection with their taking of depositions, 
under the authority of 10 CFR §2.720(f) and §2.740(c); (2) proper circum
stances are presented in this case for such payments; (3) the parties must at
tempt to agree on the amount of the fees but, if they cannot do so, the Board 
will resolve the matter. ' 

Motion to quash denied, subject to payment by applicants of reasonable 
expert witness fees; motion for protective order granted to the extent that 
applicants are reqUired to pay reasonable expert' witness fees. 

RULES OF PRACTICE: DISCOVERY (WITNESS FEES) • 

The witness fees referred to in 10 CFR §2.720 and §2.740a(h) are intended 
to be the statutory fees provided for witnesses appearing in the United States 
courts as set out in 28 U.S.C. § 1821; those sections of the NRC rules do not 
incorporate by implication the provision for expert witness fees contained in 
Rule 26(b)(4) of the Federal Rules of Civil Procedure. 
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RULE~ OF PRACTfCE: DISCOVERY (WITNESS FEES) 

The omission of Section (b)(4) of Rule 26 of the Federal Rules of Civil 
Procedure from the NRC deposition rule is not a blanket rejection of Commis
sion authority to order payment of expert witness fees in proper circumstances. 

RULES OF PRACTICE: DISCOVERY (WITNESS FEES) 

A licensing board may order payment of expert witness fees under 10 CFR 
§2.720(f) by conditioning denial of a motion to quash subpoenas on such pay
ment. 

RULES OF PRACTICE: DISCOVERY (WITNESS FEES) 

A licensing board may order payment of witness fees under 10 CFR 
§2.740(c) by entering a protective order requiring that depositions be taken 
only upon payment of reasonable expert witness fees. 

MEMORANDUM AND ORDER REGARDING 
DEPOSITION DISCOVERY 

The purpose of this Memorandum and Order is for the Atomic Safety and 
licensing Board (the Board) to rule on certain motions made by the Intervenors, 
CASE and Ilene Younghein (hereinafter the Intervenors) regarding depOSitions 
which the Applicant has scheduled for three of the Intervenors' witnesses. The 
motions involved are a motion to quash the depOSition notices and a motion for 
a protective order. The Board's disposition thereof follows. 

Although the motions raised a variety of issues, the Applicants and the 
Intervenors were able to reach agreement on all items with the exception of 
whether the. witnesses should receive expert witness fees in connection with 
giving the depositions. Intervenors raised this point in both motions and ap
parentlyl rely on the sections in the NRC Rules of Practice, 10 CFR Part 2, 
which provide that payment to persons summoned by subpoena or who testify 
in depositions be the same as the fees which are payable in the district courts of 
the United States. See 10 CFR 2.720(b) and 2.740a(h). The argument is that the 
above cited rules of the Commission implicitly incorporate Rule 26(b)(4) of the 
Federal Rules of Civil Procedure (FRCP) which provides for the payment by 

1 Intervenors did not directly present their rationale on this point·in their motions but it 
was set out in the Applicants' answer thereto which also advised the Board of the agreement 
on the other points. 
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parties seeking discovery of a reasonable fee for ~e time spent by an expert in 
responding to discovery. 

Applicants on the other hand assert that Sections 2.720(b) and ,2.740a(h) 
require only payment of the witness fees set out in 28 U.S.C. 1821, the statu~ 
tory provision covering fees and mileage allowances for witnesses appearing in 
the courts of, the United States. Applicants then note that Federal ,Rule 26 
which contains the provision for expert fees was adapted as an NRC rule when 
Section 2.740 of the NRC rules was adopted on July 28, 1972, 37 FR 15217. 
The Applicants point out that Section (b)(4) of Rule 26 was omitted from the 
new NRC rule 2.740 and argue that this eliminates the requirement that the 
party seeking discovery must pay a reasonable expert witness fee. , 

The Board does concur with the Applicant's rationale that the witness fees 
referred to in the NRC subpoena rule, Section 2.720, and in the deposition rule. 
Section 2.740a(h). are intended to be the statutory fees provided for, witnesses 
appearing in courts of the United States as set out in 28 U .S.C. 1821. The Board. 
therefore, rejects the argument that that reference to witness fees in the above 
cited NRC rules incorporates by implication the provision for expert witness fees 
contained in Rule 26(b)( 4) of the FRCP. . 

The Board also notes that the Applicant has correctly analyzed the relation
ship betwee~Rule 26 of the FRPC and its adaptation as Section 2.740 of the 
COnlmission's ~ules of Practice. However, the, Board cannot accept the A.ppli
cants' entire argument and does note that in the statement of considerations 
relating to the adoption of Section 2.740 (37 FR 15133, July 28', 1972), no 
explanation is given for the omission of Section (b)(4) of Rule 26 from NRC 
Section 2.740. In any event, the Board does not consider that such omission 
must be construed as a blanket rejection by the Commission of authority to 
order payment of expert witness fees in proper circumstances. 

In the instant action, the Board has ~o~c1uded that the proper circum
stances do exist for requiring the Applicants to pay reasonable expert witness 
fees in connection with the depositions. The experts involved were secured by 
the Intervenors because of their expertise and their opinions will no doubt be 
explored at the depositions. They will be acting in their professional capacity 
and the Board considers it equitable that they receive reasonable compensation 
for this.2 The Board, therefore, is hereby ordering the Applicants to pay reason
able fees to these witnesses for the time spent in responding to this discovery. 

The Board considers that it has the authority to order the payment of such 
expert witness fees on the basis of two provisions in the NRC Rules of Practice. 

2 Although the rationale is not identical, ~ecognition of this obligation to pay the experts 
'a reasonable fee for the time spent in deposition is set out in the opinion of the District 
Court in Herpesv. ITT Corp., 65 F.R.D. 528 (D.C. Conn. 1975). 
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FIrst, the Board has before it the InterVenors' motion to quash the deposition 
notices, and since the Applicants have now requested subpoenas be issued for 
the depositions, the Board can construe it as a motion to quash the subpoenas. 
Therefore, the Board has authority under Section 2.720, the Commission rule 
governing subpoenas. Section 2.720(f) provides that the' Board may condition 
deni:iI. of a motion to quash on just and reasonable terms and, in this case, the 
Board is conditioning denial of the Intervenors' motion to quash on the Appli. 
cants ~greeing to pay the witnesses reasonable expert witness fees. Likewise, th'e 
Board has before it the Intervenors' motion for a protective order, which it is 
hereby granting in part. Section 2.740(c) governing protective orders provides 
that the Board may order that discovery be had only on specified terms and 
conditions. In the present case, the Board is hereby entering a protective order 
that the' deposition's' be taken only upon the Applicants paying a reasonable 
expert witness fee in connection with the taking of the depositions. 

Further, the Board is directing the parties to attempt to' reach agreement 
upon what the reasonable fees should be for the depositions. If such agreement 
Cannot be reached, the Board orders tha't the depositions nonetheless go forward 
as scheduled and that the Intervenors secure from their witnesses a detailed 
statement of what' they consider the reasonable fees to be and submit it to the 
Board. After such 'submission the Applicant may then present its views and the 
Board will resolve the matter by further Order. In the event of a dispute over 
fees, the Intervenors' position should be submitted to the Board no later than 
two ~eeks after the taking of the last deposition and the Applicants' comments 
thereon should be submitted within a week after receipt of the Intervenors' 
position. ' '" 

IIi view of the timing of the depositions which were set for March 15, March 
17 and March 24, 1977, 'the Board held a conference call between the Appli· 
cants, the Intervenors and the Regulatory Staff3 on'March II, 1977, and advised 
those parties of the substance of the rulings contained herein. The Board also 

'The newly admitted Intervenors were not included in this conference call because they 
were' not directly involved in the dispute, and the Board did not consider their participation 
necessary for resolution of this particul:ir issue. The Board does note, however, that counsel 
for the Intervenors represents one of the new Intervenors. 
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indicated to the Applicants that it would sign the original of the subpoenas 
presented and leave them at the Panel offices for messenger pickup by counsel 
for the Applicants. 

IT IS SO ORDERED. 

Dated at Bethesda, MarYland 
this 16th day of March 1977. 
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FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Daniel M. Head, Chairman 
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. Docket Nos. 50-491 
50-492 
50·493 

March 17, 1977 

Upon motions by applicant and staff for reconsideration of portions of the 
Licensing Board's Partial Initial Decision (LBP·76.18), the Board amends that 
decision with respect to the removal of rad·waste equipment and the partial 
flooding of a mountain laurel-hardwood stand, and calls for further exploration 
of the need for certain monitoring stations. 

AMENDMENT OF PARTIAL INITIAL DECISION 

(I) On May 21,1976, this Board issued a Partial Initial Decision authorizing 
a Limited Work Authorization subject to certain conditions. Both Applicant and 
Staff have objected to some of the conditions of the P.ID. Our Order of June 
23, 1976, resolved two of the issues concerning (1) modifications of conditions 
at page iii, paragraph 7 of the FES and (2) ownership of the exclusion area; it 
requested further testimony concerning, (3) removal of rad-waste equipment, (4) 
partial flooding of a mountain laurel-hardwood stand, and (5) the need for 
monitoring stations 19 and 20. 

(2) Our Order of October 21, 1976, received certain affidavits into the 
record and further defined the Board's position with respect to items (3) and (4) 
above. An Order of December 14, 1976, further clarified the Board's concern 
with respect to item (5) and requested further evidence. 

(3) On January 18, 1977, a hearing was held in Spartenburg, South 
Carolina, to supplement the record with respect to items (3), (4) and (5). This 
Order expresses the Board's conclusions on the motions to reconsider the P.I.D. 
with respect to items (3) and (4) and the status of item (5). 
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Retention of Rad-Waste Equipment 

(4) In our Order of October 21, 1976, we requested "that the parties supply 
proposed terminology to implement condition iv (P.ID. on p. 63) on the reten
tion of rad-waste equipment." The Applicant responded in a letter to the Board 
dated December 6, 1976. The Staff responded on January 7, 1977. The Board 
examined those responses and informed the parties at the January 18, 1977, 
hearing of the wording of the revised P.lD. (Tr. 434439). 

(5) Paragraph iv, p. 63 of P.I.D. will be revised to read as follows: 
The Applicant shall not remove any major components of the rad-waste 
treatment system without replacing them with components to maintain 
equivalent overall system performance capability. The fmal design must be 
found acceptable by the Commission prior to the issuance of an operating 
license. 

(6) Paragraph 49, p. 28, of the P.I.D. shall be amended to read as follows: 
The Board conclu'des that the dose to the population surrounding the CNS 
will be very small compared to background radiation and will meet the 

, Commission's regulation for "as low as reasonably achievable." The Board 
further concludes, based upon the record, that the proposed rad-waste treat
ment system may release less radioactivity than the maximum allowed 
under Appendix I. To that end, the Board requires that the Applicant shall 
not remove any major components of the rad-waste treatment system 
(described in Section 11, PSAR as that document existed on August 8, 
1975) which would significantly reduce overall system performance, or re
sult in doses Significantly higher than calculated in Stafrs Exhibit 11. The 
fmal design must be found acceptable by the Commission prior to the 
issuance of an operating license. 

Mountain Laurel-Hardwood Stand 

(7) In our October 21 Order, we received affidavits of the Applicant and 
Staff witnesses and pointed to certain deficiencies in the record. We are now 
persuaded that these deficiencies have been cured by the testimony of the Appli
cant and Staff at the January 18,1977, hearing. Mr. Dail testified that only 6 
acres of the 17.2 acre stand would be flooded by the proposed location of the 
nuclear service water pond (Applicant's Exhibit 9). An alternate Scheme I, 
which would reduce the flooded area to 3.2 acres would cost an additional 
$635,000. Reducing the flooded acreage to zero (Scheme II) would cost 
$830,000 more than the proposed scheme. 

(8) The Applicant also presented testimony by Dr. Peter Cumbie, a well 
qualified biologist and an employee of the Applicant (Tr. p. 451468). He had 
made an aerial and a ground survey of the forests in the neighborhood of the 
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site. He found similar laurel·hardwood stands in the near vicinity of the site 
(Applicant's Exhibit 10), four of which were larger than the one on the site. He 
also testified to his review of the scientific literature which indicates that 
mountain laurel grows along with associated hardwoods in many counties in the 
Piedmont region. 

(9) Dr. Roger Kroodsma is the Staff ecologist who recommended in the FES 
that the stand be preserved unless proven too costly. He testified on January 18 
that he now agrees that such laurel-hardwood stands are not as rare as he origi
nally thought, and that in view of the cost of preserving the stand, the loss of 6 
acres would be small and will result in an acceptable environmental impact (Tr. 
467485). 

(10) The Board concludes that since the laurel-hardwood stand is 
not as rare as it was originally said to be, that only 6 of 17 acres will be 
flooded, and that preservation of the stand would be costly, relocation of the 
nuclear service water pond should not be required. Subparagraph 20 of para
graph 35 of the ·P.ID. will be deleted and replaced as follows: 

The Applicant shall preserve and protect approximately 10 acres of the 17 
acre mountain~laurel hardwood stand as described in FES Section 4.3.1.1 
and Mr. Dail's affidavits of July 8, 1976, (Applicant Exhibit 7) and Decem
ber 8, 1976 (Applicant Exhibit 8). 

Monitoring Stations 19 and 20 

(11) At the January 18 hearing, just before receiving additional testimony 
concerning the monitoring stations, the Applicant announced that new data on 
the amount of suspended solids in the Broad River had brought about a change 
in the number of cycles of cooling tower operation prior to blowdown; that the 
cycle rate would be variable from 10 (as originally proposed) to 4-1/2 with an 
average of 7 cycles. It was also announced that new data showed that the leakage 
of water through the Ninety-Nine Islands Dam would be a minimum of 60 cfs 
rather than 40 cfs as assumed in previous calculations (Applicant'S Exhibit 11). 

(12) This reduction in cycles of operation would result in the follOwing: (1) 
a 15% increase in the amount of makeup water from the river with a proportion
ate increase in the number of aquatic organisms entrained and impinged on 
intake screens and (2) a large increase (over 2.5 times) in the amount of blow-

. down. This could result in higher temperatures in the river and greater concen
trations of chlorine in the river after mixing with the leakage flow through the 
dam (see Table 3.4.0-3 of Applicant's Exhibit 11). 

(13) There could be a greater adverse environmental impact on the aquatic 
ecology as a result of the increased quantities of makeup water and blowdown. 
However, neither the Board nor the Staff had been advised of these changes 
prior to the hearing, so there was not time to properly assess the impact. The 
Board requires that the Staff address this matter expeditiously, provide the 
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Board with its evaluation of the change, and advise of any changes that may be 
required in the FES as a result of their evaluation. 

(14) We proceed no further with this subject until the Staff has completed 
its evaluation. 

IT IS THEREFORE ORDERED: 
That the Partial Initial Decision dated May 21, 1976, is amended as is set 
out in paragraphs (5), (6) and (10) hereof. 

Dated at Bethesda, Maryland, 
this 17th day of March 1977. 

THE ATOMIC SAFETY AND 
liCENSING BOARD 

Frederic J. Coufal, Chairman 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 

ATOMIC SAFETY AND LICENSING BOARD 

I n the Matter of 

Robert M. Lazo, Chairman 
Dr. Cadet H. Hand, Jr. 

Dr. Emmeth R.Luebke 

DUKE POWER COMPANY 

(William B. McGuire Nuclear 
Station, Units 1 and 2) 

Docket Nos. 50-369 
50-370 

March 18, 1977 

Upon motion by applicant in operating license proceeding for summary 
disposition of intervenor's contentions on res judicata and collateral estoppel 
grounds, the Licensing Board rules that (I) the safety related issues are not ripe 
for summary disposition because the staWs safety review is not complete and 
the ACRS report has not issued; and (2) the environmental issues cannot be 
determined by summary disposition, since they involve new or changed matters 
or matters that were not previously disputed between the parties. . 

Motion denied. 

COMMISSION PROCEEDINGS: RES JUDICATA/COLLATERAL ESTOPPEL 

Res judicata and collateral estoppel have no application where circum· 
stances have changed from when issues were formerly litigated, either as to the 
context of law, the burden of proof, or as to the facts material to the dispute; 
these doctrines are also inapplicable if the public interest calls for relitigation of 
the issues. Alabama Power Co. (Farley, Units 1 and 2), ALAB·182, 7 AEC 210, 
212-216 (1974), reversed on other grounds, CLI.74-12, 7 AEC 203 (1974). 

MEMORANDUM AND ORDER 
DENYING MOTION FOR SUMMARY DISPOSITION 

In its Memorandum and Order of December 24, 1975, the Atomic Safety 
and Licensing Board ("Board") approved a stipulation entered into by the 
parties to the above·identified proceeding, in which it was agreed that the sole 
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matters in controversy are five l contentions which for the sake of convenience 
can be referred to in shorthand fashion as (1) need for power; (2) cost·benefit_ 
analysis of alternative generation; (3) need for changing seismic design; (4) finan· 
cial qualifications; and (5) solar power. Duke Power Company ("Applicant") has 
filled a motion urging summary disposition of all issues raised by the Intervenor 
on the grounds that there is no genuine issue to be heard respecting any of the 
contentions. In addition, Applicant submits that the doctrines of res judicata 
and collateral estoppel are applicable and provide further grounds for dismissal 
of Intervenor's contentions. 

By its pleading dated October 8, 1976, entitled "Applicant's Memorandum 
in Support of its Motion for Summary Disposition Respecting Intervenor, 
Carolina Environmental Study Group," the Applicant contends that, based upon 
an analysis of the case law of res judicata and collateral estoppel, described at 
length in its memorandum, the Intervenor is estopped from raising issues that 
were fully considered and decided in the McGuire construction permit proceed· 
ing and the Catawba proceeding2 as well as in numerous other proceedings. 

CESG and the Nuclear Regulatory Commission Staff ("Staff') have each 
served answers opposing Applicant's Motion. For the reasons set forth in such 
answers, the Board has concluded that the Motion must be denied.3 

As the Sta"rf has noted' in its 'argument, contentions 3 and 4 are safety 
matters involving operations under the proposed operating license and the finan· 
cial ability of the Applicant to operate the facility safely. The Staff Safety 
Evaluation Report (SER) and the opinion of the Advisory Committee on' 
Reactor Safety (ACRS Report) have not been issued. Accordingly, these two 
matters involving safety issues are not appropriate for summary disposition at 
this time. However, if changed circumstance can be shown, such matters are 
open for reexamination at the operating licensing stage, though previously liti· 
gated between the parties. Power Reactor Development Co. v. Int. Union of 
Electrical Workers, 367 U.S. 396 (1960). 

The remaining three issues of need for power" cost benefits of alternative 
generation and the alternative of solar power are generally environmental issues 
and presently ripe for determination. However, they cannot be determined by 
summary dispOsition. Each involves new or changed matters, or matters that 
were not previously disputed between the parties. 

, I Pursuant to the stipUlation and the subsequent Board Order, Carolina Environmental 
Study Group ("CESG" or "Intervenor") was obliged to advise the Board if it intended to 
pursue a sixth contention concerning stud bolts. Intervenor failed to so advise and on April 
21,1976, the Board ruled that such contention had been withdrawn. 

2 Duke Power Company (Catawba Nuclear Station, Units 1 and 2), Docket Nos. 50-413 
and 50-414. 

3 "Intervenor's Reply to Applicant's Motion for Summary Disposition" and "NRC Staff 
Response to Applicant's Motion for Summary Disposition," both dated November 17, 
1976. 
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Res judicata and its allied doctrine of collateral estoppel have no application 
where circumstances have changed from when issues were formerly litigated, 
either as to the context of law, the burden of proof on the party seeking to 
prove a matter, or as to the facts material to the dispute.4 Further, these doc
trines will not be applied if the public interest calls for relitigation of the issues.s 

As stated in the Farley case at p. 216: 
Our conviction that res judicata and collateral estoppel should not be 
entirely ruled out of our licensing proceedings, but rather applied with a 

.) sensitive regard for any supported assertion of changed circumstances or the 
possible existence of some special public interest factor in the particular 
case, is not affected by the petitioner's emphasis upon the fact that any 
person with the requisite interest may seek to intervene in an operating 
license proceeding. Suffice it to say that we do not regard the affording of 
an opportunity to intervene as a blanket invitation either to relitigate issues 
once decided or (where the basic elements of res judicata are present) to 
raise new issues which both could and should have been presented and 
resolved along with the issues previously adjudicated. 

Further, in reversing that opinion, the Commission stated at pp. 203-204: 
In our view, an operating license proceeding should not be utlized to rehash 
issues already ventilated and resolved at the construction permit stage. Ac
cordingly, we are in full agreement with the conclusion reached by the 
Appeal Board that "res judica and collateral estoppel should not be entirely 
ruled out of our proceedings, but rather applied with a sensitive regard for 
any supported assertion of changed circumstances of the possible existence 
of some special public interest factors in the particular case... ." 
[ALAB-IB2,7 AEC 210 at 216 (footnote omitted).] Due regard for these 
considerations convinces us that a remand to the Ucensing Board, 
established to rule on intervention petitions, is necessary in the circum
stances of this case. Upon such remand, petitioner shall be afforded an 
opportunity to make a particularized showing of such changed circum
stances or public interest factors as might exist with respect to this particu
lar proceeding. 

It is manifestly evident' that factors bearing on a need for power constantly 
change. The recent projections of the demands on Applicant's system presented 
in the Catawba proceeding in 1974 may not show current need. Further, the 

·See, e.g., Alabama Power Company (Farley Units 1 and 2), ALAB-182, 7 AEC 210, 
212-216 (1974), reversed on other grounds, CLI-74-12, 7 AEC 203 (1974); Public Service 
Company of New Hampshire (Seabrook Station Units 1 and 2), ALAB-349, NRCI-76/9 235 
(September 30, 1976), stayed. 

slbid. 

682 



Intervenor intends to update earlier testimony. Similarly, the cost-benefit 
analysis of alternative means of generating power changes with time. The Bpard 
recognizes that the cost of a constructed plant is a "sunk cost," but that does 
not mean that the Intervenor is estopped from submitting a present cost-benefit 
analysis of operation of the McGuire units as against other power sources. 
Regarding solar power, it is Intervenor's position that solar energy alternatives 
have been developed since the construction proceeding herein and the Catawba 
proceeding. If so, consideration of the effect of this on Applicant's power 
demand forecasts and the costs of alternative generating capacity appears ap
propriate. 

CONCLUSION 

The Applicant's Motion for Summary Disposition of the Intervenor's con
tentions on res judicata and collateral estoppel grounds is denied. It is denied on 
the safety related issues because the Staffs safety review is not complete. It is 
denied as to the environmental related matters on the grounds that circum
stances may well have changed since the Intervenor litigated or could have 
litigated those issues in proceedings where it was a party. Environmental analysis 
cannot rest on facts in existence two, three and four years ago, especially in the 
application of that analysis to circumstances which have been altered significant
ly in the interim. 

In reaching its ruling herein, the ,Board recognized that much of Intervenor's 
evidence might be repetitious of evidence formerly presented in other proceed
ings where the Intervenor, the Applicant and the Staff all were parties. To 
expedite matters the Board will require all parties at the evidentiary hearing to 
set out with particularity all new matters or changed circumstances they wish to 
bring to the Board's attention.' To the extent required, the presentation of. 
evidence will be limited to such new matters or changed circumstances. If it is 
necessary to introduce any testimony which previously has been presented in 
another proceeding, the source of such testimony shall be specifically identified 
so that, wherever practical, it can be incorporated by reference into the record 
of this proceeding. 

It is so ORDERED. 

Dated at Bethesda, Maryland, 
this 18 th day of March 1977. 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Robert M. Lazo, Chairman 
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UNITED STATES OF AMERICA 
NUCLEAR REGULATORY COMMISSION 
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Sheldon J. Wolfe, Chairman 
Ralph Decker 

Dr. E. Leonard Cheatum 

LONG ISLAND LIGHTING COMPANY 

(Jamesport Nuclear Power Station, 
Units 1 and 2) 

Docket Nos. 50·516 
50·517 

March 21, 1977 

Upon motion by the County of Suffolk, New York, to require the staff to 
circulate a supplemental environmental impact statement through the' NEPA 
review process and for other relief, the Licensing Board (1) rules that, as a 
matter of law, the staff has met its responsibilities under NEPA as implemented 
by 10 CFR Part 51; (2) determines that there is no requirement for the staff of 
an agency to review and evaluate the record in an ongoing collateral state 
proceeding prior to issuance of a fmal environmental statement (FES), as sought 
by the County; (3) determines that the "Errata" document correcting the FES 
does not effect any change of sufficient materiality or significance to warrant 
preparation and' circulation of an FES supplement; and (4) provides for testi· 
mony and cross-examination of an EPA official to deal with the critical com
ments of that agency on the FES. 

MEMORANDUM AND ORDER 

On August 24, 1976, hearings commenced before this Board upon the 
above-captioned application to construct two pressurized-water reactors on Long 
Island Sound in the Town of Riverhead, New York. During the course of the 
hearing and as of November 19,1976, the County of Suffolk (County or CS) 
had orally argued only that (l) Staff had not given consideration to a letter 
dated June 7, 1976, (CS Exhibit 30) wherein the Environmental Protection 
Agency (EPA) stated that certain of its concerns (previously addressed in its May 
15, 1975, letter of comments upon the Draft Environmental Statement (DES) 
which had been issued in February 1975) had been inadequately addressed in 
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the Final Environmental Statement (FES) issued in October 1975 and that (2) 
the Staff had not reviewed the New York State Article VIII Siting Board record 
prior to or after the issuance of the FES. Cognizant of its responsibilities under 
the National Environmental Policy Act, 42 U.S.C. § §4321, et. seq. (1970), 
(NEPA), the Board requested that two Staff witnesses appear on November 19, 
1976, to testify upon the procedures followed in preparing the DES and the 
FES, and to testify whether or not consideration had been given to the EPA 
letter dated June 7, 1976. The Board questioned these two witnesses (fr. 
44144454) and permitted cross-examination in the hope that the CS would 
specify and clarify on the record wherein the Staff had allegedly not complied 
with NEPA requirements. After it became evident (see Tr. 44974502) that the 
CS had no sharply focused concerns other than the two adverted to supra, 1 and 
that cross-examination was not effectively serving to spread on the record any 
additional specific concerns, the Board ruled that there would be ·no further 
cross-examination at that time and that briefs should be submitted (Tr. 
45074518). 

Thereafter, under date of November 23, 1976, the Board issued the follow-
ing Order: 

This Order is issued to clarify the ruling made by the Board during the 
hearing on November 19, 1976. On or before December 23, 1976, the 
County of Suffolk shall me a legal memorandum wherein it will set forth 
factual averments or allegations upon which it bases its legal argument that 
the NRC Staff failed to meet its responsibilities under the National Environ
mental Policy Act. These factual averments or allegations must be specifi
cally enumerated, and the County will predicate its legal argument thereon 
[footnote deleted]. Within ten days after receipt of the County's legal 
memorandum, the Staff, Applicant, and any other party desiring to do so, 
shall me responding legal memoranda. The County's factual averments or 
allegations shall be assumed to be true merely for the purpose of the parties 

. legal arguments. If the Board concludes under the assumed facts that, as a 
matter of law, the Staff apparently has not met its responsibilities under 
NEPA as implemented by 10 CFR Part 51, it will allow the County to 
proceed with its cross-examination in an effort to prove the truth of the 
aforementioned specifically enumerated factual allegations. On the other 
hand, if the Board concludes under the assumed facts that, as a matter of 
law, the Staff has met its responsibilities under NEPA as implemented by 10 
CFR Part 51, the Board will not permit cross-examination in order to prove 
the truth of the aforementioned alleged facts. 

On December 29, 1976, the CS flied its Motion To Require Staff To Circu-

I The CS did allude to the October 6, 1976, issuance of an "Errata" document to the 
FES but did not indicate that it had any specific concern with regard thereto (Tr. 4509). 
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late Supplemental EIS Through The NEPA Review Process And For Other 
Relief and, on January 14, 1977, Applicant and Staff filed their responses. 
(During the course of hearings subsequent to December 29, 1976, the County 
orally argued that on other occasions the Staff had not complied with NEPA 
requirements. We do'not now reach and decide these arguments because the CS 
had not raised them in its Motion and because Staff and Applicant have not had 
an opportunity to file written responses.) 

. MEMORANDUM-DISCUSSION 

I. The Board Denies The Request That The Staff Be Directed To Prepare And 
Circubte A Supplemental EIS Evaluating The Siting Board Record To Date 

At page 8 of its memorandum, the CS argues that the FES issued in October 
1975 did not make any meaningful reference to or evaluate the professional, 
scientific and technical opinions and views in the New York State Siting Board 
transcripts and documentary evidence (the Article VIII record), and accordingly 
requests that the Staff be directed to prepare and circulate a supplemental FES 
evaluating the Article VIII record to date. (parenthetically it should be noted 
that the CS does not claim that this Board preemptively barred the introduction 
into evidence of portions of the Article VIII record. The County does not so 
claim because, in our Section 2.752 Order dated July 23, 1976, we stated that 
portions of the Article VIII record cited by the parties in written direct testi
mony, if not objected to and if ruled admissible, would be admitted as evidence. 
Further, during the hearings, the testimonies of various witnesses before the New 
York State Siting Board have been incorporated into our record.) 

The County's request is denied because, even assuming the truth of the 
allegations, as a matter of law we conclude that the Staff has met its responsibili. 
ties under NEPA as implemented by 10 CFR Part 51. (See also the Board's 
Memorandum and Order of October 21, 1976, which denied a similar request by 

2 Therein, The CS requested the following relief: 

1. The County requests that NRC witnesses Boyle and Rush be recalled for cross· 
examination concerning the Staff's handling of the Siting Board record and the adverse 
comments of EPA and other Federal agencies [footnote omitted). 
2. The Board should direct the Starr to prepare a supplemental EIS. 

a) eValuating the Siting Board record to date; 
b) evaluating the EPA's comments on the Final Environmental Statement set forth 

in EPA's letter of June 7,1976; 
c) setting forth the matters contained in the "ERRATA" doCument. 

3. The Board should further direct the Staff to circulate such supplemental EIS through 
the NEPA review process and to consult with the Council on Environmental Quality as 
to the procedures to be followed with respect to such circulation (See CEQ Guidelines 
lS00.11 at page.20SS6). 
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the County.) In the first place, the Board is unaware of and the CS fails to cite 
any statute, case, regulation or guideline requiring the Staff of any agency to 
review and evaluate the record in any collateral proceeding prior to issuing an 
FES.3 

Second, the CS cites no authority for the proposition that, prior to the 
preparation of the FES, the Staff, which was not a party to ,!he Article VIII 
proceeding, had the singular burden and/or responsibility of sifting through and 
analyzing the thousands of pages of raw material in that proceeding.4 We hold 
that the Staff had no such obligation and that, in light of its posture, the County 
should be faulted because, as indicated at page 11-1 of the FES, the Staff had 
requested that the CS submit comments upon the DES but the CS failed to do 
so. If the CS had wanted the FES to reflect an analysis of the Article VIII 
record, it should have filed specific comments on the DES referring the Staff to 
those extant portions of said record that it felt were relevant and material. We 
have reviewed the letter to the NRC Staff dated April 25, 1975, a copy of which 
is attached to the CS's Motion. Therein the County merely requested that the 
Staff "evaluate the evidentiary record before the Siting Board and include your 
findings and conclusions with respect thereto in your Final Environmental State
ment." In neither referring to any specific section of the FES nor to any specific 
portion of the Article VIII record, the County's letter failed completely to meet 
the standards for comment called for by the Council on Environmental Quality 
guideline 40 CFR § 1500.9( e), captioned Responsibilities of commenting 
entities, and thus provided no assistance whatsoever to the Staff in the prepara
tion of the FES. 

Third, the request lacks merit in seeking to have the Staff prepare a sup
plemental FES evaluating the Article VIII record to date because, as indicated in 
footnote 3, supra, we understand that these collateral proceedings, to the extent 
environmental matters are concerned, are ongoing and that the date for the 
closing of proof cannot be predicted. Accordingly, it does not make sense to 

3Various exhibits attached to the CS memorandum indicate that in the late spring of 
1975 Applicant and Staff were agreeable to setting over until October 1975 the environ
mental hearing before this Board in order that the Article VIII record could be completed 
and could then be' evaluated prior to the issuance of the FES, and could also be used as 
evidence before this Board. Apparently the CS would have us infer that neither Applicant 
nor Staff can now be heard to oppose the instant request. If this is the County's contention, 
it is ill-taken because of the change in circumstances. Said exhibits show that, in May and 
early June of 1975, Applicant and Staff thought the Article VIII proceeding would be 
expeditiously completed and that thereafter the FES could be issued in August or Septem
ber 1975. We understand that the Article VIII hearings are still being held and that the date 
for the closing of proof cannot be predicted. 

41n its reply brief, Applicant advises that "There are tens of thousands of pages of 
material in the Jamesport Article Vlll record alone-that is well over 20,000 pages of 
hearing transcripts, well over 1,000 answers to interrogatories and other requests for in
formation, well over 30 volumes of application, studies and exhibits." 
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have the Staff evaluate that incomplete record, publish a draft statement, and, 
after receiving comments, to issue a supplemental impact statement and, of 
course, implicit in the request is the unreasonable notion that thereafter the 
Board should direct the Staff to update continously the impact statement. 

Finally, there is no reason to follow the route requested by the County 
which would serve only to delay the issuance of the Board's initial decision. 
Pursuant to 10 CFR §51.52{b)(3)5 upon evidence adduced and fully tested 
during the hearing, the Board in its initial decision may amend the FES, and the 
Atomic Safety and Licensing Appeal Boards have sustained this authority. 
Allied·General Nuclear Services (Barnwell Nuclear Fuel Plant Separations 
Facility), 2 NRC 671, 680 (1975); Niagara Mohawk Power Corporation (Nine 
Mile Point Nuclear Station, Unit 2), 1 NRC 347, 371 (1975); Philadelphia 
Electric Company (Limerick Generating Station, Units 1 and 2),1 NRC 163, 197 
n.54 (1975); Texas Utilities Generating Company (Comanche Peak Steam 
Electric Station, Units 1 and 2),1 NRC 51,55 (1975); Vennont Yankee Nuclear 
Power Corporation (Vermont Yankee Nuclear Power Station), 7 AEC 159,172 
n. 25 (1974). 

II. The Board Denies The Request That The Staff Be Directed to Prepare And 
. Circulate A Supplemental EIS Evaluating The EPA's Comments On The FES 
Set Forth In The EPA Letter Of June 7,1976. 

In its letter of June 7, 1976, and attachment of detailed comments6 ad
dressed to the NRC, the Environmental Protection Agency reiterated two areas 
of concern which had been previously addressed in its letter of comments on the 
DES dated May IS, 1975. In its Memorandum, the County argues that, with 
respect to one area of the EPA's concern, the NRC did not accord the EPA 
critical comments on the' FES the seriousness and dignity they deserved. This 
one area encompassed the following comments: that the proposed once-through 
cooling system might not be in conformance with the requirements of the 
Federal Water Pollution Control Act amendments of 1972; that considering the 
high rate of impingement and entrainment expected at Jamesport, closed-cycle 
cooling might still be required; and that data and assessments in the FES related 
to entrainment, impingement and other impacts are inadequate, and that cor-

s 10 CFR §51.52(b)(3) provides in pertinent part: 
..• an initial decision of the presiding officer may include findings and conclusions 
which affllm or modify the content of the fmal environmental impact statement pre
pared by the Staff. To the extent that fmdings and conclusions different from those in 
the fmal environmental statement prepared by the Staff are reached, the statement will 
be deemed modified to that extent: •.• 

The predecessor to this regulation appeared in 10 CFR Part SO, App. D., § A.ll. 
6 This letter was admitted into evidence as CS Exhibit 30 merely to establish that it had 

been written and not to prove the truth of the comments therein. 
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recting such deficiencies is important if the Applicant requests a discharge per
mit under Section 402 of the FWPCA. The. County requests that the Board 
direct the Staff to prepare a supplemental FES evaluating the EPA's comments 
and circulate it through the NEPA review process. 

The ,request is denied because, even assuming, for the purposes of the 
County's motion, that the Staff did not adequately consider the EPA's critical 
comments which ,were submitted seven months after the issuance of the FES, as 
a matter of law we conclude that the Staff has met its responsibilities under 
NEPA as implemented by 10 CFR Part 5l. In the first place, the Board is 
unaware of and the CS fails to cite any statute, case, regulation or guideline 
providing for the submission of comments on an F:ES. More particularly the 
Council on Environmental Quality guidelines, 40 CFR Part 1500, and the NRC 
regulations, 10 CFR Part 51, merely provide for the distribution of the DES 
accompanied by a request for comments on the proposed action and the DES. 
Pursuant to 40 CFR § 1500.9(f) and 10 CFR § 5 l.25, comments are to be 
submitted within 45 days of the Federal Register notice announcing the avail
ability of the DES. Further, the NRC regulations, 10 CFR §5l.25 provide that: 

.•. If no comment. are provided. within the time specified, it will be 
presumed, unless 'the agency or person requests an extension of time, that 
the agency or person has no comments to make. .. ' 

Second, the pertinent area of concern expressed in its post-FES letter of 
June 7, 1976,had been expressed previously in the EPA's comments on the DES 
dated May IS, 1975. Section 11 of the FES sets forth the Stafrs discussion 
thereof and specified the location of the principal changes effected to the FES in 
response to. the comments of the EPA as well as to the comments of other 
agencies. 

Third, even assuming that the disposition of an EPA comment was defective 
in some manner, as previously discussed under Heading I, supra, this Board could 
amend the FES in its initial decision after hearing and evaluating the evidence. 
While we have concluded that the Staff has complied with NEPA as imple
mented by 10 CFR Part 51, the Board should not be understood to say that we 
are completely satisfied with the present status of the record regarding the· 
merits of the critical comments contained in the EPA letter.' In this respect, 
upon its own motion the Board could have directed the Staff to prepare and 
circulate a supplement to the FES as one means of obtaining EPA's views regard
ing the Stafrs analyses of the impact to the marine environment, as now 

? Although, as indicated in footnote 6, supra, the EPA letter was admitted into evidence 
for a limited purpose, some evidence has been adduced regarding the merits of the com
ments therein. For example, testimony has been presented showing that EPA had errone
ously relied upon Table 2.7-27 in Applicant's Environmental Reports as a basis for critical 
comments upon Tables 5.13 and 5.14 in the FES (Biffar, Tr. 3774,3779-80) • . 
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amended or corrected by the "Errata" document and by Dr. Rush's testimony. 
To have followed this course, however, would not only have been time consum· 
ing but might have resulted in a response from EPA which was not entirely clear 
or which was not fully explained or supported. Accordingly, as indicated in 
paragraph 2 of our Order, infra, after determining the name of a qualified EPA 
employee, the Board will request that said employee appear as a Board witness 
to testify and be cross-examined by the parties concerning the EPA's critical 
comments. 

III. In Light Of The Foregoing Discussion, The Board Denies The County's 
, Request That Two NRC Witnesses Be Recalled For Cross-examination Con· 

cerning The Staff's Handling Of The Siting Board Record And The Adverse 
Comments of EPA And Other Federal Agencies. 

It follows from our discussion of and our denial of the two preceding 
requests that we also must and do deny this request. This denial also extends to 
the County's proposal (in footnote 7 of its memorandum) to cross-examine 
recalled Staff witnesses regarding a comment in the Department of Interior's 
letter of comments on the DES dated Apri114, 1975 (see page A-8 of the FES). 
Therein said Department commented that the "most serious (Class 9) postulated 
accident has not been evaluated" in the DES, it stated that certain site specific 
"circumstances suggest that risks may be above average" at the Jamesport site,8 
and it accordingly recommended "that any site posing special problems or risks 
in the event of a core melt-through accident should be evaluated individually." 

We find that the Staff has complied with NEPA as implemented by 10 CFR 
Part 51. First, the Staff did acknowledge and directly address Interior's com
ments. In Section 11.9.1 of the FES, responding to Interior's comments, the 
Staff noted that its position on Class 9 accidents was stated in Section 7.l. In 
that latter section, while recognizing that the consequences of postulated Class 9 
accidents could be severe, the Staff concluded that, because the probability of 
their occurrence was judged so small, their environmental risk was extremely 
low, and, thus, it was unnecessary to evaluate them. We note that Staffs posi
tion here is entirely consistent with 10 CPR Part 100, Reactor Site Criteria. 
Footnote' '1 of 10 CFR Part 100.11 specifically requires that sites must be 
evaluated on the basis of a fission product release not in excess of those from 
any accident considered credible. We do not consider postulated Class 9 acci
dents to be credible ones. Second, we note that the Department of Interior does 
not challenge the Staffs conclusion of small probability or the basis for that 

aOne example of the site-specific circumstances adverted to by Interior was that the 
excavation for the reactor containment structure would extend below normal ground-water 
levels. The implication is that, in the event of a Class 9 accident, the ground-water table 
would be contaminated. 
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finding. Instead, apparentIylike the appellant in Carolina Environmental Study 
Group v. U.S., 510 F.2d 796 (l975), the' Department of Interior, focusing on 
the degree of possible damage resulting from the occurrence of a Class 9 acci
dent, urges that the risk is very'real, and thus tends to equate damage with risk. 
The Court of Appeals in the Carolina Environmental Study Group case, supra, 
could not and we cannot agree with such an equation. ' 

IV. The Board Denies The County's Request That Staff Be Directed To Prepare 
And Circulate A Supplemental EIS Setting Forth The Matters Contained In 

,The "Errata" Document. 

During the course of the hearing on November 17, 1976, the Staff offered 
into evidence a document dated October 6, 1976, which was captioned 
"Errata." Subsequently, on February 2, 1977, Dr. Rush, a Staff witness, orally 
corrected certain tabular estimates in that document (Tr. 6631-2). To date, said 
document has been marked for identification as Staff Exhibit 3 because of the 
County's objection, thereto. In its memorandum,the CS urges that, since the 
"Errata" document makes material and substantial changes to the FES, the 
Board should' direct Staff to prepare a supplemental FES setting forth the 
matters contained in said document and circulate it through the NEPA process. 
. The County's request.is denied. Other than barrenly asserting,that the 
changes to the FES effected by the "Errata',' document were material and sub
stantial and other than ge~enilly alluding to' critical comments in a Department 
of Commerce letter of April 18, 1975, and in the EPA letter of June 7,1976, 
the County has failed to specify which changes were material and substantial, 
and has failed to provide reasons in support of its assertion. Clearly the County 
has completely disregarded our Order of November 23, 1976. Moreover, as 
movant, it was incumbent upon the County to furnish this specificity and sup
portive reasoning. , 

Further, upon reviewing the "Errata" document and pertinent portions of 
the record, we fmd that the "Errata" document serves (a) to correct certain 
typographical and mathematical errors in the FES, (b) to update information in 
FES Tables 5.13 through 5.16, as a result of subsequent data obtained from 
Applicant's ~'ontinuing marine monitoring program, and (c) to change the 
wording in a condition to the construction permit, if issued, which relates to 
means to eliminate or minimize fish loss by impingement. In our judgment, the 
major changes effected by the "Errata" document (as corrected in the Rush 
testimony) relate to estimates of potential fish loss by entrainment. While 
changes to certain estimates in components of the analysis are quite dramatic 
numerically, the affect on the, final estimate is still modest - i.e., the total 
estimated potential fish loss is stilI less than one-half of one percent of the 
annual commercial fish catch in Long Island Sound. We recognize that this 
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estimate is based on data from a single twelve·month period and that some 
fluctuation from year to year is to be expected. However, on the other hand, we 
concur with the Staffs statement at page 5·31 of the FES that its estimate is 
quite conservative since it has been assumed that (a) all plankton killed would 
have been converted to fish through the food chain, (b) there are no compensa. 
tory mechanisms operable, and (c) all plankt0!1 killed are effectively removed 
from the nutrient cycle. While we are fully aware that the revised estimates of 
potential fish loss will have a bearing on tHe cost/benefit balance for both the 
once.through and the closed cooling cycles, we will accord' this matter due 
consideration when it arises in this proceeding. We do not believe at this time, 
however, that the increased estimate, in and of itself, obviously tips the balance 
or indicates the need for a design change in the proposed once·through cooling 
system. In' short, we conclude that the "Errata" document does not effect any 
change of sufficient materiality or significance to warrant the preparation and 
circulation of a supplement on the FES (see ASLB Order in Portland General 
Electric Company (pebble Springs Nuclear Plant, Units 1 and 2), Docket Nos. 
50·514,50·515 (June 10,1976», and we find that the Staff has complied with 
NEPA as implemented by 10CFR Part 51. ' , 

ORDER 

1. The Board denies the County of Suffolk's Motion To Require Staff To 
Circulate Supplemental EIS Through The NEPA Review Process And For Otlier 
Relief, which was filed on December 29,1976. '" 

2. Pursuant to §2.718 of the Rules of Practice, a ,conference will be held at 
the beginning of the next hearing scheduled for Marc~ 29, 1977. After com· 
ments by the parties, the Board will determine which knowledgeable EPA of· 
ficial it will request to appear as a Board witness.9 Said Board witness will be 
requested to testify and can be cross-examined, with regard to the following: (1) 
whether or not, in whole or in specific parts, EPA adheres to the critical com· 
ments concerning the FES which it submitted to the NRC in'il letter dated June 
7, 1976, (2) if EPA adheres to its critical comments, do the "Errata" docu'ment 
of October 6, 1976, and the testimony of Dr. Rush, which amended or corrected 
certain portions 'of the FES, dispel the critical comments in whole or in specific 
parts. Further, on or before March 29, 1977, the Staffis requested to furnish 
requisite copies of affected FES pages reflecting hand·written insertions of the 
amendments and/or corrections effected by the "Errata" document or by Dr. 
Rush's testimony. 'The hand·written insertions should be identified as being 

, ," 

'Of course, if, prior to March 29,1977, the parties can agree that a certain EPA witness 
should be called to testify, the Board should be promptly notified in order that the written 
testimony of said witness can be secured as soon as is possible. 
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occasioned by the "Errata" document or by Dr. Rush's testimony at transcript 
pages 6631·32. 

3. The Board admits into evidence Staff Exhibit 3. 
Dr. E.L. Cheatum and Mr. Ralph S. Decker, members. of the Board,join in 

this Memorandum and Order. 
IT IS SO ORDERED. 

Dated at Bethesda, Maryland 
this 21 st day of March 1977. 

FOR THE ATOMIC SAFETY AND 
LICENSING BOARD 

Sheldon J. Wolfe, Esquire 
Chairman 
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In the Matter of Docket Nos. 50-354 
50-355 

PUBLIC SERVICE ELECTRIC AND 
GAS COMPANY 

ATLANTIC CITY ELECTRIC COMPANY 

(Hope Creek Generating Station, 
Units 1 and 2) March 28, 1977 

Upon remand by Appeal Board (ALAB·25t, 8 AEC 993,997) for further 
evaluation of questions raised by the potential threat of Liquified Natural Gas 
(LNG) tankers on the Delaware River, the Licensing Board concludes that the 
probability of damage to safety·related structures of the plant due to accidents 
involving LNG tankers is sufficiently low for such accidnets to be ignored as 
bases for the design of the plant; and that, in view of the remote probability of 
such an accident, there is no need for the issuance of a supplement to the final 
environmental statement. Accordingly, the condition of the construction 
permits limiting construction pending further study of the LNG tanker questions 
is deleted. 

TECHNICAL ISSUE DISCUSSED: Probability of postulated LNG tanker ex· 
plosion in river. 

SUPPLEMENTAL INITIAL DECISION 

Appearances 

Troy B. Conner, Esq., and Nicholas Reynolds, Esq., of Con. 
ner and Knotts, and Richard Fryling, Jr., Esq., for the Ap. 
plicant Public Service Elect,ric and Gas Company 

William Horner, Esq., for the Intervenor Lower Alloways 
Creek Township 
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Peter A. Buchsbaum, Esq., and Robert Westreich, Esq., for 
the Joint Intervenors Citizens on Logan Township Safety 
and Stanley C. Van Ness (public Advocate of the State of 
New Jersey), the Boroughs of Swedesboro and Paulsboro 

William Gural, Esq., Deputy Attorney General of the State 
of New Jersey 

Michael Parkowski, Esq., Deputy Attorney General of the 
State of Delaware 

Howard M. Wilchins, Esq., William D. Paton, Esq., William 
Massar, Esq.; and Richard L. Black, Esq., and Joseph R. 
Gray, Esq., for the NRC Regulatory Staff ' 

I. BACKGROUND 

1. On November 4, 1974, the Public Service Electric and Gas Company 
(hereinafter referred to as "Licensee") and Atlantic City Electric Company were 
issued construction permits (CPPR-120 and CPPR-121) by the Director of 
Regulation of the United States Atomic Energy Commission1 which authorized 
the construction of the Hope Creek Generating Station, Units 1 and 2 (herein
after referred to as "Hope Creek Station" or "Hope Creek facility"). The grant
ing of these construction permits was authorized by this Atomic Safety and 
Licensing Board (hereinafter referred to as "Board") in an Initial Decision2 

following an uncontested evidentiary hearing. In the Initial Decision this Board 
concluded, inter alia, that "the principal design criteria for Hope Creek, Units 1 
and 2, conform to 'the General Design Criteria set forth in 10 CFR Part SO, 
Appendix A, and all other relevant regulations," that the National Environ
mental Policy Act of 1969 ("NEPA") review was adequate, that, on the basis of 
the entire record, there was a need for the power to be generated by the Hope 
Creek Station, and that the benefits of the project, principally supplying elec
tricity to the Licensee's users, outweighed the environmental costs involved (8 
AEC 745, 752, 767). 

2. In this Board's Initial Decision, we observed that Supplement No.3 to 
the NRC Regulatory Staffs Safety Evaluation Report ("SER'') (Staff Exhibit 

I The regulatory and licensing functions of the Atomic Energy COI,IlITlission (AEC) were 
transferred on January 19, 1975, to the Nuclear Regulatory Commission (NRC). References 
throughout the Supplemental Initial Decision to ''Commission'' are to either the AEC or the 
NRC as appropriate. ' ' 

28 AEC 745 (1974). 
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I.D) noted that the water depth in the vicinity of the plant is ~ot shallow 
enough to preclude the possibility of a barge's impacting the intake structure. 
The Advisory Committee on Reactor Safeguards ("ACRS"), in its report of 
February 12, 1974, recommended further study of these events. The Licensee 
agreed to provide a study satisfactory to the Staff to demonstrate that the 
probability of a barge's impact affecting the safety of the plant is acceptably low 
or, alternatively, to provide suitable protection by appropriate design change.3 

The Staff, during the original review and hearing, had taken the position that 
resolution of the matter of interaction between river traffic and safety features 
of the plant to the Staffs satisfaction should be made a condition of the con· 
struction permits.4 The Board agreed.s Accordingly, each of the construction 
permits contained a condition, 3E(19), which provides as follows: . 

No concrete shall be poured for safety~related structures until the Ap· 
plicants have completed a study of the probability of interaction between 
river traffic and safety.related plant features and applied results of the study 
in the design and planned construction of the facility in a manner accept· 
able to the Regulatory Staff. 

3. The information called for by condition 3E(I9) has been provided by the 
Licensee in three documents. First, the Licensee provided an "Analysis of Pot en· 
tial Effects of Waterborne Traffic On the Safety of the Control Room and Water 
Intakes at Hope Creek Generating Station" (Licensee's Ex. 9) on October 2, 
1974, to the Staff for review. In addition, on Jan',ary 13 and May 8,1975, the 
licensee responded to two rounds of Staff questio:.s (Licensee's Exhibits 10 and 
II , respectively). As a result of its review and analysis regarding the potential 
hazards of waterborne traffic to the Hope Creek Station, the Staff issued Supple· 
ment No.5 to the SER in March 1976 (Staff Ex. I·F). . 

4.0n November 3,1974, after the issuance of the Initial Decision, Mr. David 
A. Caccia of Sewell, New Jersey, forwarded a letter to the Chairman of the 
Atomic Safety and Licensing Appeal Board Panel in which he stated that he had 
read the Initial Decision and . wished "to take exception with this decision for 
several reasons."6 Thereafter, on November 16,1974, Mr. Caccia forwarded a 
letter titled "Brief in support of my exceptions to granting a Construction.per· 

. mit for Hope Creek" to the Chairman of the Atomic Safety and -Licensing Ap· 
peal Board ("Appeal Board").' Mr. Caccia had not been a party to the proceed· 
ing before this Board, and had made only a limited appearance at the hearing.s 

'Tr.2294. 
, 4 Supplement No.4 to the Safety Evaluation Report (Staff Exhibit I.E). 
'8 AEC 745 at 751·752. . 
'Letter from David A. Caccia to Alan Rosenthal, dated November 3, 1974. 
'Letter from David A. Caccia to William C. Parler, dated November 16,1974. 
'Tr. 2207-()9, 2372·75. 
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His ,contentions related to LiquifiedN~tural Gas ("LNG") carriage on the River 
as a threat to the plant and to other matters of no relevance here.9 

5. The Appeal Board, on November 19, 1974, forwarded Mr. Caccia's 
November 19, 1974, letter to counsel Jor the Licensee and Staff, with the 
request that they comment on the matters raised therein. In particular, the 
Appeal Board solicited comments with regard to Mr. Caccia's allegation' concer
ning the potential threat to the Hope Creek Station from LNG tankers on the 
Delaware River. After reviewing the comments submitted by the Licensee and 
Staff, the Appeal Board concluded that the matter should be remanded to the 
Licensing Board for "such action as it may deem necessary to reevaluate, based 
on the new LNG information, its initial determination that the design bases for 
the Hope Creek facilities conform to the requirements of 10 CFR Part 50, 
Appendix A" (ALAB-251, 8 AEC 993, 997 (December 31, 19.74)). In all other 
respects, the Appeal Board affirmed the Initial Decision. 

6. The Appeal Board noted that Mr. Caccia should be afforded the op
portimity to make another lirriited appearance on remand. Any request by Mr. 
Caccia to participate other than by limited appearance was to be decided by the 
Board consistent with applicable regulations. Subsequently, Mr. Caccia fIled a 
letter dated May 8, 1975, in which he requested that he be made an intervenor 
in the Hope Creek proceeding. 

7. On December 24, 1975, a joint petition to intervene was ftled by The 
Concerned Citizens on Logan Township Safety, Stanley C. Van Ness (public 
Advocate of the State of New' "Jersey), and the Boroughs of Paulsboro and 
Swedesboro ("Joint Intervenors"). 

8. The Board held a preheating conference on May 6, 1976, with the 
Licensee, the Staff, Mr. Caccia, and the Joint Intervenors, to discuss, inter alia, 
the pending petitions to intervene. Thereafter, on October 15, 1976, the Board 
issued its Memorandum and Order granting the petitions to intervene of Mr. 
Caccia and the Joint Intervenors. NRCI-76/10 442 (October' 15, 1976). The 
Board's Order also set ·forth the contentions of both intervenors that were ac
cepted as issues in controversy! 0 These contentions are discussed in detail 
herein. 

9 Notes 6 and 7, supra. 
I ° The Board accepted the following Caccia contentions as issues in controversy: 
'I.The analysis of interaction between the Hope Creek plants and LNG carrier traffic in 

the Delaware River (in the Licensee's September 1974 "Analysis of Potential Ef-
fects" study) is defective in the following respects: ' 
a. The number of LNG carrier trips per year has been understated, and methane 

carriers have been separated from butane carriers and liquid petroleum gas (LPG) 
, carriers. 

b. Catchment distance is underestimated in that it does not allow for rupture of 
more than a single tank in ~ne accident. 

. (continued on next page) 
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9. By order dated December 28,1976, the Board scheduled a hearing on the 
remanded issue,and on January 18-19,1977, an evidentiary hearing was held at 
Salem, New Jersey. 

to. The record in this remanded proceeding con"sists of: (i) the transcript .of 
the evidentiary hearing of January 18~19, 1977, containing, inter alia, the testi
mony of three witnesses presented by the Licensee and two witnesses presented 
by the Staff; and (ii) the following exhibits which were received in evidence: 

a. Licensee's Exhibits 9, 10 and 11. See paragraph 3, infra. 
b. Staff Exhibit I-F. Supplement No.5 to the SER (March 1976). 
c. Board Exhibits 1 and 2. Final Environmental Impact Statement for the 

Construction and Operation of an LNG Import Terminal at Raccoon 
Island, Gloucester County, New Jersey, El Paso Eastern Company, 
Transco Energy Company, et al., Docket Nos. CP-73-258, et al., Federal 
Power Commission, Bureau of Natural Gas, June 1976; Draft Environ
mental Impact Statement, West Deptford LNG Project, Tenneco LNG 

. Inc .. Federal Power Commission, Bureau of Natural Gas, December 
1976. [These documents were received into evidence by Board Order 
dated February 9, 1977]. 

(continued from previous page) 
c. LNG spills are more probable than those calculated from collisioris alone, since 

such spills may also be caused by groundings and shipboard mishaps. 
d. The probability of ship collision is greater nearer Hope Creek than in other 

,stretches of the river because of the bend in the river and the congestion in the 
channel. 

e. The probability of shi~ collision is greater for'LNG carriers than for average ships 
because LNG carriers are larger in size but less maneuverable than average ships. 

f. The rtgure adopted of .005 spills per collision is unrealistically low • 
. g. The chance that a spill will be to the windward of the plants is greater than .028 

since the prevailing winds are westerly and the channel is west of the plant. 

The Board accepted the fonowing contentions of the Joint Intervenors as issues in contro
versy: 

l.The catchment distance for an LNG plume has been underestimated. As a con
sequence, the probability that a spill accident on the river will affect the safety of the 
Hope Creek plants is also increased. 

2.The thermal hazard generated by a plume rue has been underestimated. 
3. The Licensee has failed to adequately analyze the problems of explosion of conrmed 

and unconfined vapor clouds. 
4.The number of annual LNG transits that should be anticipated on the Delaware and 

the probabilities of an accident and a spill have been seriously underestimated. 
S.The determination of a lower accident and spill probability for LNG tankers than for 

tankers of other types is based upon mere speculation. 
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II. ISSUES IN CONTROVERSY 

11. The Appeal Board has remanded this proceeding in order fo~ this Board 
to reevaluate its initial determination that the "design bases for the Hope Creek 
facilities conform to the requirements of IO CFR Part 50, Appendix A" based 
on new LNG information. 8 AEC 993 at 997. That new LNG ,infC?rmation 
referred to by the Appeal Board consists of the proposals before the ,FPC by 
Tenneco and Transco to build LNG import terminals on the Delaware River. 
These proposed terminals, if built and operated, would have design capacities 
that would result in approximately 400 LNG tanker trips annually passing the 
Hope Creek site at Artificial Island.11 Although no LNG is presently transported 
on the Delaware River, 1 2 we are directed by the Appeal Board to consider the 
potential threat to the Hope Creek Station from these activities. 

12. As a result of a review and analysis of these potential activities, both the 
Licensee and the Staff concluded that the probability of damage to safety; 
related structures of the Hope Creek Station' due to accidents involving LNG 
tankers is sufficiently low for these accidents to be ignored as bases 'for the 
design of the Hope Creek Station (Staff Ex. I-F,p.16; Licensee Ex. IO,p.I8). 
The Licensee calculated the overall risk to the plant from LNG shipping on the 
Delaware to be 3.1xlO-8 occurrences per year (Licensee Ex. 11, pp. 20-27). 
After its review of the Licensee's analysis, the Staff concluded that, the con
trolling risk to vital plant structures is limited to those structures that are in the 
vicinity of flammable gas concentrations (Staff Ex. 1-F, p. 13). Consequently, 
the Staff calculated that the risk to the Hope Creek Station from the postulated 
LNG activities is 1 x 10-7 , which represents the potential frequency of flam
mable gas clouds at Artificial Island assuming LNG traffic consistent with the 
design capacity of the proposed LNG terminals13 (Staff Ex. I:F, p. 14). 

13. These calculations of risk are derived by multiplying together the 
following factors: (1) the number of ship transits per year; (2}the effective 
length of river along which a ship accident could affect the facility (computed 
from meteorological data);14 (3) the probability of an accident per mile of ship 
transit; (4) the probability of a cryogenic spill in the event of an accident; and 
(5) the probability of nonignition of the resultant vapor cloud. 1 5 .", ' , 

. ., l 

I I See FPC Draft Environmental Impact Statement for the West Deptford LNG Project, 
Board Ex. 2 at pp. 2, 169. -
, I 2 Staff Ex. I-F, pp. 5-7; Testimony of Boettger, Tr. 2800. 

I'The difference between the Licensee's and the Staff's overall risk calCulation (3.1 x 
10-8 versus 1 x 10-7) is a result of a different value for the number of LNG ship transits per 
year. The Licensee assumed 106 LNG ship transits/year, whereas the Staff assumed 360. 

14 See Section E, infra, wherein this factor has been dermed as the "meteorological 
factor" and represents an estimate of the probability that a methane gas cloud, if spilled in 
the general area of the plant, would reach the Hope Creek site in flammable concentrations. 

I 'Staff Ex. I-F, p.14; Licensee Ex. 11, pp. 20-27. 
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14. The issues in controversY-in this proceeding consist mainly of allegations 
by the intervenors that at least one of the five factors set out in the preceding 
paragraph'is inadequately or erroneousiy computed. Since the risk calCulation is 
the focal p'~intof the interVenors' challenge, it will provide a convenient way to 
review the various contentions. The evidence with regard to the risk calculation 
factors 'is" fully,iexainined beio\v. Upon consideration of the evidence of 
record! 6 this' Board finds that the pr6babilitycif damage to safety-related 
portions of the Hope' Creek Station on Artificial Island due to LNG accidents 
occurring ori the Delaware River is sufficiently low to exclude these accidents as 
bases for the 'design of the facility.' , 
! .:" 1'; l!of I.. " ,. • r 

A. LNG Ship Transits Per Yearl7 
, ' , 

, 15: As indicated above, the 'Licensee and the Staff assume a different 
n~mber of annu3I LNG tanKer transits on the Delaware Rive'r in their respective 
risk halculati,;ms (see fn. 7). The Licensee's immber of 106 annual 'transits is 
based'only on the Tiansco proposal to the FPC, whereas the Staffs number of 
360' is based up'on both the Transco and Tenneco proposals for LNG terminals 
on'the upper reaches of the Delaware River. ,,' , , ' 

16. Both the Licensee and the Staff submit that their 'respective assumed 
aimual LNG transits are conservative assumptioris.1S The Staffs assumption is 
based' cin' the construction and operation of both the Tenneco and Transco 
terminals'near planned capacity. '" , ' 

L' , '17. The Boai-dadopts the Staffs assumption of 360 LNG tanker transits per 
year since there is rio compellmg reason to discount the ultimate operation of 
the Tenneco LNG' tenninal. We note, however, that neither Tenneco nor 'fransco 
has fum LNG supplies for tnese facilities and, therefore, the ultimate operation 
of either facility at design capacity is in doubt. Furth'ermore, the likelihood of 
fintiitiga firm, supply is questiomible because' of little ,worldWide capacity to 
liquify natural gas! 9 and because of decisions by exporting nations not to 
convert natural gas to 'LNG.2 

0 In addition, U.s. Coast Guard procedures for the 
~oveirie~t' of LNG 'restrict LNG ship movement in coastal waterways t'o daylight 
hours during clement weather, and they 'require 'escort vessels and 'Coast Guard 

.f' I 

"Licensee's Exhibits 9, 10, 11; Staff Ex. loP; Testimony of Licensee's witnesses 
Boettger, Kalelkar, and Bakerjian (fr. 2600-2fn3; 2952-2961); Testimony of Staff witnesses 
Bunch and Read Crr. 2814-2944).' , 
, I 7The fact~r' of 'annual LNG ~hip traffic has been raised as an issue'in contr'oversy by 

Mr. aicci:i (Contention La) and the Joint InterVenors (Contention l.d); supra, fn. 10 . 
.. 1 'See, StaffEx.1-F, p.1S;Testimony of Boettger, Tr. 2623. ' 

19Tr.2623. ' "" 
" 20Witness Bakerjian testified that both Venezuela ilnd Iran have made decisions not to 

convert at the present time (Tr. 2182). \ ., ' 
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supervision which will limit the meeting and overtaking of vessels in the river 
channel? 1 We believe that these restrictions will physically limit the number of 
LNG ships that may potentially enter the Delaware River over the course of a 
year and also limit the number of LNG ships that may be on the river at the 
same time. Since credit for these restrictions has not been taken in the risk 
analysis (Tr. 2812), we have greater confidence in concluding that the risk 
analysis of the Staff is reasonable and that its conclusion is conservative with 
regard to the number of annual LNG ship transits. . 

18. This conclusion finds reinforcement in the fact that the FPC, which 
must authorize the construction and operation of the Tenneco and Transco LNG 
terminals, recently issued environmental impact documents prepared by its staff 
which tentatively rejected the proposed terminal sites (Board Exhibits 1 and 
2).22 " 

B. Accidents Per Mile 

19. For various reasons hereafter discussed, the intervenors contend that the 
Licensee's and Staffs calculation of the accident rate per mile for LNG tankers 
(1.5 x 10.6 accidents/mile) is erroneous.23 

20. Both the Staffs' and the Licensee's accident rates were calculated on the 
basis of actual large conventional tanker and barge accident data accumulated on 
the entire' Delaware River by the U.S. Coast Guard and Corps of Engineers 
during the period 1969-1973? 4 This data base was used because there has been 
no actual LNG'traffic on the Delaware, and oceanic LNG traffic is not represen
tative of conditions in a river waterway such as the Delaware River. Actual LNG 
experience of over 70 ship-years and about six million miles has resulted in no 
major accident (Staff Ex. I-F, p. 7). 

21. Usage of the casualty data base appears to be challenged by the Joint 
Intervenors as being'underestimated and "speculative." They contended that an 
analysis of more recent data on the Delaware River would reveal a higher ac
cident rate because of an increase in river traffic. The Licensee's expert witness 
testified that he has reviewed the more recent data since 1973 and has calculated 

USee, Tr. 2651,2706, 2739; Staff Ex. 1-F, p. 7. 
22T1iere appears to be some good reason to wholly discount the ultimate operation of 

the Transco facility. After the completion of the hearing in this case, the Licensee and 
Intervenors have supplied us with a COpy' of a Transco motion to the Federal Power Com
mission seeking permission to withdraw the application for the proposed Transco LNG 
terminals. 

2 SCaccia Contentions I.e, I.d, and I.e; Joint Intervenor Contentions I.d and I.e, supra, 
fn.lO. ' -

2 4 Staff Ex. l-F, p. 7; Licensee Ex. 10, pp. 10-12;Tr. 2636. 
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an insignificant increase, approximately 6%, in the number of large ship ac
cidents that would be included in the data base (Tr. 2637-39). 

22. Intervenor Caccia contended that the usage of accident data of conven
tional tankers is erroneous because "LNG carriers are larger in size but less 
maneuverable than average ships" (Contention I.e, supra, fn. 10). No evidence 
was presented in support of this assertion. _ 

23. The evidence indicates that LNG tankers are designed to be more power
ful and more maneuverable than conventional tankers. For instance, the LNG 
tankers have larger horsepower-to-displacement ratios -(Tr. 2697) and are 
equipped with bow thrusters which are installed on very few conventional 
tankers (Ucensee Ex. 10, p. 1). LNG tankers are equipped with sophisticated 
collision avoidance systems (Ucensee's Ex. 11, p. 21). In addition, the U.S. 
Coast Guard has imposed special requirements to assure safe transit such as 
pretransit conferences and inspection of LNG carriers, daylight-only transit, 
escort by commercial tugs and Coast Guard vessels, prohibition of LNG transit 
in inclement weather, and special passing and speed rules to eliminate high angle 
vessel meeting situations, which are not applicable to conventional tankers? 5 

24. In addition, InterVenor Caccia contended that the Licensee's application 
of the accident data base is erroneous because the probability of a ship collision 
near Hope Creek is greater than in other stretches of the Delaware River owing 
to the configuration of the river and the congestion in the channel (Contention 
I.d.). The evidence indicates, however, thai the 24-mile catchment distance2 6 is 
more accident-free in terms of large tanker history than other stretches of the 
river (Tr. 2625,2854). Also, there is no evidence to indicate that this stretch of 
river has more congestion than other stretches. We find this contention to be 
without merit. 

25. The Board concludes that application of the above accident data base is 
not speculative or erroneous. On the contrary, we conclude that such application 
is conservative in light of the extraordinary measures imposed by the Coast 
Guard and the evidence of observed favorable operating experience for LNG 
tankers. 

26. After obtaining the accident data base, the Licensee determined which 
accidents could occur during a vessel passage over the 24-mile catchment 
distance and could conceivably lead to a large LNG release. It was determined 
that only collisions with other large vessels (over 18 feet draft) are capable of 

25See Licensee Ex. 9, p. 22; Licensee Ex. 10, p. 1; Staff Ex. 1-F, pp. 6-7; Tr. 2697, 
2739,2812. 

26 The term "catchment distance" is a term invented by the Licensee which defmes the 
range, upstream and downstream from the water intakes, within which a release of a certain 
quantity of gas (LNG) could reach Artificial Island in flammable concentrations (Licensee's
Ex. 10, pp. 6-9; Licensee's Ex. 11, pp. 23-27). 
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inflicting sufficient damage to the proposed doublehulled LNG tankers to cause 
an LNG release (Licensee's Ex. 10, p. 2). Nevertheless, for conservatism, the 
Licensee assumed a collision between two moving vessels where only one of the 
vessels had a draft of over 18 feet (fr. 2640). 

27. Accidents involving the ramming of moored vessels or objects were 
discarded because no docking facilities exist in the 24-mile catchment distance. 
The Joint Intervenors pressed the point on cross-examination that the ramming 
of a pier at the Delaware Memorial Bridge (within the 24-mile catchment 
distance) provides a credible means for an accident which would result in an 
LNG release (fr. 2685-2693). We do not fmd this assertion to be well founded. 
The evidence indicates that the piers of the Delaware • Memorial Bridge are at 
least 500 feet from the ship channel, and the closest piers to the channel are in 
about 20 to 35 feet of water (Tr. 2685-86). Since drafts of typical LNG tankers 
are approximately 36 feet (Board Ex. 2, p. 6), an LNG tanker could ram a pier 
only under high water conditions. Even if a rramming collision with a pier 
should occur under high water conditions27 the lateral velocity of the LNG 
tanker is not sufficient for the pier to penetrate the 13 feet into the tanker to 
reach the LNG tanks (Tr. 2690). Accordingly, a ramming accident with a bridge 
pier is not expected to result in an LNG release. 

28. In addition, grounding accidents were excluded by the Licensee from 
the data base because the soft bottom of the ship channel and river within the 
catchment distance does not provide a mechanism for the breaching of a double
hulled LNG tanker (Tr. 2643). Intervenor Caccia contended that groundings, as 
well as shipboard mishaps, were erroneously excluded from the data base (Con
tention I.c). However, he presented no evidence in support of either of these 
assertions. 

29. The Licensee has examined navigational charts and has found no hard 
areas or rocky ledges of river bottom within the catchment distance which are 
within the reach of LNG tankers (Tr. 2643, 2793-94). The Board finds that the 
Licensee's exclusion of grounding accidents from the accident data base was 
appropriate and reasonable, particularly in light of the double-hull construction 
of LNG tankers. 

30. Also, we fmd nothing in the record which would support Intervenor 
Caccia's contention that shipboard mishaps have been improperly excluded from 
the accident data base. No evidence was presented in support of this assertion. 
We find no merit in this contention. 

31. The Staff independently reviewed the Licensee's accident rate per mile 
to determine if it was reasonable and accurate (fr. 284445). The Staff utilized a 
"worst case" analysis which tested the Licensee's accident rate by a number of 

2 'The Board notes that LNG transits on the Delaware· River during high water 
conditions are unlikely because of the U.s. Coast Guard procedures which prohibit such 
movement during inclement weather and provide for Coast Guard and tug escorts. 
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different methods. One method utilized by the Staff measured the Licensee's 
postulated accident rate against observed, accident rates in the English 
Channel ,2 8 and against accident rates observed in other waterways for which the 
Coast Guard had data (Tr. 2849.50). The Staff found that the Licensee's ac· 
cident rate overpredicted what was in fact observed, and, therefore, it concluded 
that the Licensee's accident rate was reasonable. It should be noted that this test 
by the Staff was not concerned with what events caused the accidents. There. 
fore, the Staff did not differentiate between groundings, rammings, shipboard 
mishaps, and collisions (Tr. 2855). 

32. The Staff also tested the Licensee's accident rate per mile by comparing 
it with an accident rate derived from the number of human errors per unit time 
observed in LNG shipping experience. This rate acknowledges the fact that 
humans do make mistakes which will cause ship accidents and these mistakes are 
measured over time, not over distance. The Staff found that the Licensee's 
accident rate per mile was not contradicted by the'Staffs independent test using 

, a different rate (Tr. 2851). 
33. In light of the foregoing analysis by the Licensee and the independent 

corroborating tests by the Staff, the Board finds that the accident rate utilized 
by the Licensee and Staff is reasonable. Nothing in the record adduced by the 
intervenors through cross-examination has rebutted these analyses. Indeed, the 
Board concludes that the accident rate employed is conservative owing to the 
fact that neither the Licensee nor the Staff took credit for the extraordinary 
Coast Guard procedures which will be imposed on LNG movements or the 
physical characteristics of LNG tankers which should result in an accident rate 
reduced below that observed for conventional tankers. 

c. Conditional Spill Probability 

34. Having established the probability of an accident within the 24·mile 
catchment distance, the Licensee next determined the probability that an LNG 
spill would result. The Licensee calculated that the conditional spill probability 
would be 5 x 10-3 occurrences per collision? 9 This probability was derived 
from a ship collision penetration model developed to be used in the design of 
LNG tankers.30 The Licensee submits that the use of this model is conservative 
because it has assumed that the energy involved in a collision is completely 

, ' , 

21The Staff witness observed that the English Channel is one of the most dangerous 
pieces of water as far as ship hazards are concerned (Tr. 2852). 

2 'The Licensee also calculated and factored in an additional probability to account for 
right-angle collisions where the Chesapeake and Delaware Canal meets the Delaware River. 
Licensee's Ex. 11, p. 22: Tr. 2663. ' 

so Minorsky Model, Licensee's Ex. II, p. 22; Staff Ex. l·F, p. 9. 
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transferred to the LNG ship and ,that the striking ship suffers no damage. It was 
further assumed that penetration of the striking ship would result in an incipient 
spill even if the bow' of the striking ship did not penetrate' the LNG 'cargo 
tank.31 The Staff concurred in the Licensee's estirriateof~pill p'robability.3 2 ' , 

35.' Both Intervenor Caccia and the Joint Intervenors raised contentions 
(Contentions, IJ and l.d and e, respectively) relating to'the spill probability 
calculations. The Joint Intervenors attempted to show through cross examirla
tion that 'the Minorsky penetration model is speculative and that the spill 
probability should be derived frorri 'actual spill data' from'large tankers (Tr. 
2694): However, the evidence indicates that using actual spill data would not be 
realistic because the physical characteristics of LNG tankers cannot be compar~a 
to conventional tankers, which carry their cargo agaiIlst'the ship'S side: For 
example, the LNG tankers are 'in effect double-hulled, sfuce they'c'arry their 
cargo in tanks within the ship structure, have different compartmentation and 
piping' requirements; and have large~ horsepower.to-displacemerit' ratios than 
conventional tankers (Tr. 2697, 2869)~ The Board is of the opinion'that, given ~ 
colliSion, the' 'above design differences (particularly the double hull) would 
render the'LNGtanker less susceptible to a cargo spill than c6nventional tankers. 
Accordingly, we find that the Licensee's and Staffs use of the Miflorsky 
penetration model to be more realistic than the us'e of theacttia(spill data from 

,conventional tankers. '. , ,,: ' 
36. The Joint Intervenors also attempted to show through cross exariuna

tion that certain assumptions used in the application of the Minorsky' model 
(i.e., collisions will be randomly distributed between angles of 45° and 90° and 
random speeds between 0 and 12 knots) are erroneous (Te'. '2703). 'How~vei, 
given the realistic configuation of LNG ships in the channel, ,the absence of 
docking facilities within the 24-mile catchment distance, the Coast Guard regula
tions, and the corrective, actions possible by the ships to avert !.he collision, we 
,find that the above assumptions are reasonable. Factors different from, those 
assumed by the Licensee would result in ,an adjustment of the probabilities of 
~uch factors occurring (see, Tr. 2679, 2?07, 2871). The Joint Intervenors have 
not convinced us that different assumptions are appropriate nor, have they 

'shown us that the different assumptions would lead to a significa~tly different 
, i' J' • I '" 

conditional spill probability., " ' , , " .. " 
37. On the basis of the foregoing, the Board finds that th~ condition~l spill 

probability calculated by: the Licensee an'd r~viewed and confirmed bY th~ Sta,ff 
is reasonably conservative. .. , ' ,~' . , ,,~., ' 

.. 31 Licensee's Ex. 11, p. 22; Tr. 2681. 
32StaffEx.l-F,p.9. 
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D. Probability of Nonignition of Flammable Cloud 
" . • ,r 

, 38. Both the Staff and the Licensee estimated that the probability that a 
flammable cloud of LNG would not ignite before it reached Artificial Island is 
0.1 (Staff Exhibit I·F, p. 10; Licensee's Exhibit 10, pp. 4·5; Licensee's Exhibit 
l1,.,p. 23; Tr. 2715). This estimation was based on the assertion, not con· 
troverted by either of the intervenors, that energies on the order of a small 
fraction of a joule are sufficient to ignite methane-air mixtures having between 5 
and 15%, methane by volume (Staff Exhibit I·F, p. 10; Tr. 2722). This small 
amount of energy can be dissipated as an electrical or friction·induced spark. A 
multitude of such sparking ignition sources would be present at the site of any 
LNG tanke~ accident of sufficient severity to rupture an LNG tank (Licensee's 
Ex!u"bit 10, pp. 4·5; Licensee's Exhibit 11, p. 23; Tr. 2716,2718·2719). 
, 39. A study of historical ignition events (fr. 2882) and the opinion of U.S. 

Coast Guard officers who deal with accidents and shipboard fires (Staff Exhibit 
1.F, Tr. 2882·2883)'confirm the validity and conservative nature of non ignition 
probability of 0.1. In addition, an ignition source density, model derived from 
LPG historical data predicts a 94% probability of shipb,oard ignition (Staff 
Exhibit l·F, p. 10). ' 

, 40. The' Board finds that there is a high probability of ignition of a methane 
gas cloud on board ship. Conversely, we fmd that the probability of 0.1 that a 
met~ane, gas cloud would not ignite before it reached Artificial Island is con. 
servative. 

E. Meteorological Factor 

41. The term ''meteorological factor" has been defmed as an estimate of the 
probability that a flammable methane gas cloud released somewhere within the 
"catchment distance" would reach Artificial Island in flammable concentrations 
considering meteorological data; weather stability classifications, and the 
'distance of the spill .location from the plant site (fr. 2734). The "catchment 
distance," as'defmeci earlier, is the range within which a gas cloud could reach 
Artificial Island in flammable concentrations (Licensee's Exhibit 10, pp. 6·9; 
Licensee's Exhibit II, pp. 23.27). 
. ~2. The meteorological factor was calculated both analytically (Licensee's 

:EXhibit 10, pp. 6·9) and graphically (Licensee's Exhibit 11, pp. 23·27) by 
integrating individual meteorological factors for each one·mUe segment of the 
catchment distance over the distribution of wind direction and weather stability 
conditions observed at Artificial Island (fr. 2844). The individual meteorological 
factors were based on the percent occurrence of specific turbulence classes 
which make drift of a flammable cloud to Artificial Island feasible and the 
probability of the wind's blowing in the necessary direction (fr. 2751). This 
method was reviewed by the Staff and found to be reasonable (Staff Exhibit 
I·F, p. 13). 
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43. The meteorological factor used by the Staff and the Licensee has been 
indirectly challenged by Intervenor Caccia's Contention lob and Joint Inter
venors' Contention l.a,in both of which it is asserted that the catchment dis
tance has been underestimated. 

44. Intervenor Caccia contends that the catchment distance is under
estimated because the possibility of rupture of more than a single LNG tank and 
the attendant release of larger quantities of LNG was not considered in the 
calculation. The Licensee analyzed the two·tank rupture probability and 
determined that it is only 0.05 times as probable as a one-tank rupture 
(Licensee's Exhibit 11, pp. 1-2). The Licensee further determined that, in the 
event of a two-tank spill, the attendant increase in catchment distance increases 
the overall probability that a methane cloud might impair the safety features of 
the Hope Creek plant by 7% (Licensee's Exhibit 11, pp. 1-3, Tr. 2732-2734). 
The Board finds that the probability of a two-tank rupture is sufficiently small 
and the effect of a two-tank rupture on the overall probability of damage to the 
plant is so insignificant that the effect of a two-tank rupture need not be cOll
sidered in calculating the catchment distance and the meteorological factor. 

45. Joint Intervenors' challenge to catchment distance is based on its efforts 
during cross-examination to show that, by ignoring vapor clouds with centerline 
average methane concentrations of less than 5%, the Licensee failed to account 
for the fact that clouds ofless than 5% average methane content can nevertheless 
contain pockets of higher than average methane concentration which are flam
mable and that accounting for such pockets would increase the catchment 
distance (Tr. 2744-2750, 2776-2777). Testimony presented by the Licensee (Tr. 
2750, 2752-2754) indicated that, in the opinion of the Licensee's witness, ac
counting for cloud pockets with higher than average methane concentration 
would have negligible effect on the overall risks to the plant. The Stafrs witness 
likewise agreed that there would be no Significant difference in the overall risk to 
the plant since the preponderance of the risk is associated with accidents which 
occur within a short distance of the proposed plant site (Tr. 2847). This testi
mony was not controverted by any party. The Board finds that the effect of 
cloud pockets containing higher than average methane concentrations is so 
insignificant that it need not be considered in calculating the catchment distance 
and the meteorological factor. 

46. Joint Intervenors also attempted to show on cross-examination that 
catchment distance was underestimated because of the size of LNG tanks 
assumed by the Licensee and the Staff in that, had larger tanks been assumed, 
larger amounts of LNG would be released when a tank is breached (Tr. 2731). 
Witnesses for the Licensee testified that there are currently no plans for the use 
lof LNG ships on the east coast with tanks larger than 'those assumed in the 
Stafrs and Licensee's analyses (Tr. 2732-2734, 2772-2773). In addition, the 
evidence indicates that an increase in tank size to allow a spill of 37,000 cubic 
meters as postulated by Joint Intervenors (Tr. 2731) would increase catchment 
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distance by about four miles but would have negligible impact on the 
meteorological factor (Tr. 2731.32). The Board finds that the likelihood of the 
use on the Delaware River of LNG vessels with tanks larger than those assumed 
in the Staffs and Licensee's analyses is sufficiently low and the effect of the use 
of larger tanks on the meteorological factor is so insignificant that the use of 
larger LNG tanks need not be accounted for in determining the meteorological 
factor. ' 

47. Intervenor Caccia, in his Contention l.g, also challenges the meteoro· 
logical factor used by the Licensee by alleging that individual meteorological 
factors have been underestimated. Specifically, the contention is that the 
probability that a spill will be upwind of the plant is greater than that calculated 
by the Licensee because the prevailing winds are westerly and the channel is west 
of the proposed plant site. The uncontroverted evidence indicates that, on the 
average, the winds in the vicinity of the plant are not westerly. Moreover, since 
the plant is relatively small and at least a mile away from the nearest approach of 
the channel, a very limited and specific wind direction is necessary to carry a 
flammable vapor cloud from the site of a spill to the plant. An individual 
meteorological factor is based partially on the probability that the wind will be 
blowing in precisely the required direction (Tr. 2751). These probabilities were 
determined from available weather data (licensee's Exhibit 11, App. A). The 
Licensee has presented a detailed exposition of the manner in which individual 
meteorological factors were calculated (Licensee's Exhibit 11, pp. 23.27). The 
Board fmds those calculations to be reasonable. 

, 48. On the basis of the foregoing, the Board finds that the methods and 
assumptions used to calculate the meteorological factor are reasonable and that 
the meteorological factor of 0.354 is reasonable. 

F. Probability of a Flammable Cloud in Plant Vicinity 

49. In the method adopted by the Staff and the Licensee, the probability 
that a flammable gas cloud released by an accident involving an LNG tanker in 
the Delaware River will reach the proposed site of the Hope Creek facility is 
obtained as the product of each of the five factors heretofore discussed (Staff 
Exhibit l-F, p. 14; licensee's Exhibit 11, p. 27; Tr. 2617-18). Upon cross. 
examination, Joint Intervenors questioned the validity of this method by assert· 
ing that a detailed "fault tree" analysis had not been performed (Tr. 2895.98). 
Staff testimony indicated that use of a, fault tree analysis approach is not 
necessarily proper for detecting very improbable accident paths (Tr. 2896) or 
assessing complicated situations where there is limited knowledge as in the case 
of a river with ships ('rr. 2897). Rather, the Licensee's and Staffs approach 
contains known conservatisms and constitutes a worst credible case analysis (Tr. 
2897). The Board finds the method used by the Staff and the Licensee to 
calculate the probability that a flammable cloud released by an accident involv· 
ing an LNG tanker in the Delaware River will reach the site to be reasonable. 
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50. As mentioned above, the Board has found that each of the factors used 
to. calculate the probability that an LNG cloud will reach the proposed site of 
the Hope Creek facility, other than the meteorological factor, is conservative. In 
addition, the Board has found that the meteorological factor is reasonable. The 
Board also finds that additional conservatism is inherent in the ovenill proba
bility calculated by both the Licensee and the Staff owing to the fact that the 
following items have not been considered in the probability calculation: U.s. 
Coast Guard regulations covering LNG shipping on the Delaware River; physical 
design of LNG tankers employed to increase power and maneuverability; and the 
effect of prompt corrective action by operators of the nuclear plant (Tr. 2930). 

51. On the basis of the foregoing, the Board fmds that the overall proba
bility of 1 x 10.7 calculated by the Staff that a flammable methane cloud 
released by an accident involving an LNG tanker in the Delaware River will reach 
the proposed site of the Hope Creek facility (Staff Exhibit I-F, p. 14) is conser
vative. 

52. The criteria by which the NRC Staff evaluates hazards such as those 
addressed here were set out in Staff testimony as follows: 

The identification of design basis events resulting from the presence of 
hazardous materials or activities in the vicinity of the plant is acceptable if 
the design basis events include each postulated type or accident for which a 

, realistic estimate of the probability of occurrence of potential exposures in 
excess of 10 CFR Part 100 guidelines exceeds the NRC Staff objective of 
approximately 10 to the minus 7 per year. The methods of calculating the 
radiological exposures resulting from these events are acceptable if they are 
consistent with methods used for calculation of other accident radiological 
exposures (e.g., Standard Review Plan 15.6.5). Because of the difficulty of 
assigning precise numerical values to the probability of occurrence of the 
types of potential hazards generally considered in this review plan, judgment 
must be used as to the acceptability of the overall risk presented by an 
event. In view of the low probability events under consideration, the 
probability of occurrence of the initiating event leading to potential 
consequences in excess of 10 CFR Part 100 exposure guidelines should be 
estimated using assumptions that are as realistic as is practicable. In addi
tion, because of the low probability events under consideration, valid statis
tical data are often not available to permit accurate quantitative calculation 

. showing that the probability of occurrence of potential exposures in excess 
of 10 CFR Part 100. guidelines is approximately 10 to the minus 6 per year 
is acceptable if, when c'ombined with reasonable qualitative arguments, the 

, realistic probability can be shown to be lower. The effects of design basis 
events have been appropriately considered if analysis of the effects of ac
cidents on the safety-related features of the plant have been performed and 
appropriate measures (e.g., hardening fire protection) to mitigate the con· 

. sequences of such events have been taken. 
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(Tr. 2899·2900, quoting from NRC Standard Review Plan, NUREG·75/087, 
§2.2.3). Pursuant to these criteria, a probability in the range of 1 x 10-6 to 1 X 

10-7 is acceptable to the Staff and is not considered a design basis event if 
conservative calculations are made (Tr. 2893·2908). The Board finds that these 
criteria provide a reasonable basis for judging the acceptability of the risk 
involved here. Furthennore, in view of our finding that the overall probability 
that a flammable methane cloud could reach the Hope Creek Facility is no more 
than 1 x 10-7 per year, this Board concludes that this event is not a design basis 
event and that the Licensee need not include provisions in the design of Hope 
Creek facility to prevent or mitigate the consequences of such event. 

53. Our finding above is buttressed by the fact that the Staff has noted that 
if future developments show that river traffic risks are greater than presently 
projected, further protective measures sufficient to reduce that risk are feasible 
(Staff Ex. 1·5, p. 15). 

54. Although the remanded hearing related solely to the Appeal Board's 
request to consider the LNG matter, this Board has also considered the other 
river traffic hazards which were the subject of Condition 3E(19) of the construc· 
tion pennits. We have reviewed the infonnation presented by the Licensee and 
the analysis prepared by the Staff regarding the other river traffic hazards (e.g., 
ramming of the water intake structures). We agree with their conclusion that 
there is no need for these matters to be considered as design basis events and 
that Condition 3E(19) has been satisfied (Ucensee's Ex. 9,10 and 11; Staff Ex. 
I.F). 

G. Related Questions 

1. Separation of LNG CarrielS from Butane CarrielS and LPG CarrielS· 

55. In his Contention La, Intervenor Caccia asserts that the overall risk to 
the Hope Creek facility due to the traffic on the Delaware has been under· 
estimated because the risk associated with methane (LNG) carriers has been 
separated from the risk associated with butane carriers and liquid petroleum gas 
(LPG) carriers. The rationale for separate treatment, according to the Licensee, 
is that butane and LPG are presently being shipped on the Delaware whereas 
LNG is not, and the likelihood that LNG will be shipped is uncertain (Tr. 2800). 
The Staff computed and listed separate risks for Propane/LPG shipments, butane 
shipments, and LNG shipments (Staff Exhibit I·F, p. 14). 

56. The evidence indicates that the probabilities for each type of shipment 
may be added to arrive at a cumulative probability that a flammable gas cloud of 
some type could reach the Hope Creek facility (Tr. 2807-08). Witnesses for the 
Licensee stressed that before addition can be considered, the LNG probability 
must be multiplied by the probability that LNG shipments will ultimately take 
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place on the Delaware River (Tr. 2805). The Licensee estimates that the proba. 
bility that LNG shipments will take place during the lifetime of the Hope Creek 
facility is about 20% (Tr. 2810-11). We need not reach the question of the 
validity of this estimate for it is obvious that even if future LNG shipments on 
the Delaware River are a certainty, the cumulative probability that a flammable 
gas cloud of some type could reach the Hope Creek facility is 1.6 x 10.7 (Staff 
Exhibit I-F, p. 14). 

57. The Board finds this cumulative probability to be conservative and to be 
sufficiently low so that a flammable gas cloud in the vicinity of the plant due to 
shipment of any of these commodities is not a design event (see Paragraphs 51 
and 52, supra, and Tr. 2905). 

2. Explosions of Confmed and Unconfined Gas Clouds 

58. In their Contention I.e, Joint Intervenors assert that the Licensee has 
failed adequately to analyze the problems of explosion of confmed and un· 
confined vapor clouds. 

59. The question of explosion of a confined vapor cloud is raised in the 
context of an explosion on board ship (Tr. 2798) or in confmed spaces at the 
Hope Creek plant (Tr. 2908-2910). The potential consequences of the explosion 
of a confined vapor cloud on board ship have been addressed by the Staff in 
Staff Exhibit I.F, p. 11. That evidence demonstrates to the Board's satisfaction, 
that, while shipboard detonation, as opposed to deflagration, is highly 
improbable ,3 3 even in the event of detonation, overpressures at the plant 
structure due to such an explosion would be within the design capacity of 
safety.related structures, and no missiles from the explosion could reach the 
plant (Staff Exhibit I-F, p. 11). The Board fmds that the consequences of a 
shipboard explosion have been adequately analyzed and shown to have no effect 
on vital plant structures. 

60. As to the consequences of detonation of a methane cloud in confmed 
spaces at the Hope Creek plant, such an explosion would initially require that a 
gas cloud reach the Hope Creek plant in flammable concentrations. This Board 
has found that the probability of that event is so low that no analyses of the 
consequences thereof need be undertaken (paragraph 52). Moreover, un· 
controverted testimony demonstrates to the Board's satisfaction that detonation 
of such a confined cloud is not possible under accident conditions (Tr. 
2908.2910). The Board finds that the probability that a methane cloud in con
fmed spaces at the Hope 'Creek plant would detonate is sufficiently low for the 
consequences thereof to be ignored. 

3 3 Testimony by the Licensee's witnesses is to the same effect. Tr. 2798. 
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61. With respect to the detonation of an unconfined cloud in the vicinity of 
the facility, the Board notes that this event too would initially require that a gas 
cloud reach the Hope Creek plant in flammable concentrations. This Board has 
found that the probability of that event is so low that no analysis of the con
sequences thereof need be undertaken (paragraph 52). Further, evidence pre
sented by the Staff indicates that it is probably not possible to detonate any 
significant fraction of an unconfmed methane-air cloud (Staff Exhibit 1-F, p. 
13). The Board finds that the probability that an unconfined methane cloud in 
the vicinity of the plant would detonate is sufficiently low for the consequences 
thereof to be ignored. 

3. Thennal Hazards Generated by a Plume Fire 

62. In their Contention 1.b, Joint Intervenors assert that the thermal 
hazards generated by a plume fire have been underestimated. 

63. The Joint Intervenors' primary concern appears to be with the effect on 
both personnel and plant structures of plume fires away from the plant and 
immediately surrounding· the plant (Tr _ 2729)_ At the outset, the Board notes 
that on several occasions, Joint Intervenors raised the question of the effect of 
pool34 or plume fires on persons outside the plant (Tr. 2724, 2757, 2760-62)~ 
Since our task is to reach a decision with respect to the effect of waterborne 
traffic on the Delaware on the safe operation of the Hope Creek facility, and 
since those personnel responsible for safe operation of the plant are required to 
be in the control room at all times during operation (Tr. 2727), our inquiry with 
respect to the thermal hazards generated by a plume fire must necessarily be 
limited to those hazards presented to plant structures and to control room 
personnel (Tr. 2758, 2760-62)_ 

64. Uncontroverted testimony demonstrates, to the Board's satisfaction, 
that plant structures will be unaffected by any plume fire that does not surround 
plant structures (Tr. 2725-30) and that the only areas of concern are those 
within the cloud itself (Tr. 2754,2757). The evidence shows that control room 
personnel would be unaffected by a plume fire which does not surround the 
plant and could safely shut down the reactor (Tr. 2799,2888-93). The Board 
finds that plume fires which do not surround the plant will present no hazard to 
plant structures' or to 'control room personnel responsible for safe operation of 
the facility. 

65. As to the thermal hazards presented by a plume fire immediately sur
rounding plant structures, such a plume fire would initially require that a gas 
cloud reach the Hope Creek plant in flammable concentrations (Tr. 2910). The 
Board has found that the probability of that event is so low that no analysis of 

34 Joint Intervenors do not challenge the analysis of the effects of a pool fire at some 
distance from the plant on concrete structures at the plant (fr. 2729). 
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the consequences thereof need be undertaken (paragraph 52). As such, we find 
tliat the thermal hazards due to a plume fire immediately surrounding the plant 
need not be analyzed, and we reject Joint Intervenors' contention with respect 
to the plume fire thermal hazard. 

4. Supplemental Environmental Impact Statement 

66. Joint Intervenors raised the following contention by way of motion 
concerning the Staffs compliance with NEPA: 

Consideration of the existence of hazardous shipping on the Delaware River 
past the proposed Hope Creek plants is not contained in the Final Environ
mental Statement. Under the National Environmental Policy Act and the 
Commission's implementing regulations, the Regulatory Staff is required to 
prepare and circulate a supplemental environmental impact statement ad
dressing this matter. [Memorandum and Order dated October 15, 1976, 
NRCI-76/1O, 442 at 448.] 

67. The Staff has argued by way of response to the Joint Intervenors's 
motion3S that before we can consider the need for a'supplemental environ
mental statement, it must first be found that the probability of an LNG accident 
which would affect the safety-related portions of the Hope Creek facility is 
greater than' about 10-7 per year, the point at which the probability is suf
ficiently low for the postUlated accident to be ignored as a basis for the design of 
the Hope Creek facility.3 6 

68. The Staff further argues that the above approach is consistent with the 
Commission position that the impact of accidents with a remote probability of 
occurrence need not be considered in any NEPA analysis because the environ
mental risk is extremely low.37 The'Commission's NEPA approach in its treat
ment of such remote accidents was approved in Carolina Environmental Study 
Group v. AEC, 510 F.2d 796 (D.C. Cir. 1975). The Licensee agrees with the 
StarPs position.38 

35See "NRC Staff's Answer to Motion of joint Petitioners for Determination of NEPA . 
Issues," dated May 27,1976. 

"The Board notes that if conservative calculations show that the probability of 
occurrence of potential exposures in excess of 10 CFR Part 100 guidelines is approximately 

,10-6per year, then Commission policy would deem this risk acceptable, if, when combined 
with reasonable qualitative arguments, the realistic probability can be shown to be lower 
(see paragraph 52). 

"NRC Staff's Answer, supra, p. 4. See also Proposed Annex to 10 CFR Part 50, 
Appendix D, 36 Fed. Reg. 22851 (1971). 

USee, "Applicant's Response In Opposition to Motion of 10int Petitioners for 
Determination of NEPA Issues," dated May 24, 1976, and "Licensee's Brief Concerning the 
Need for a Supplemental EilVironmentai Impact Statement," dated February I, 1977. 
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69. Since we have previously found that the probability of the postulated 
LNG accident is no more than 1 x 10-7 per year and need not be the basis for 
the design of the Hope Creek facility (paragraph 53, supra), we conclude that 
the environmental impacts of such accidents are remote and speculative and 
need not be considered in any NEPA analysis. 

70. Furthermore, there is nothing in the record which undermines this 
Board's fmding in the Initial Decision that the NEPA review was adequate and 
that the cost-benefit analysis favors the construction of Hope Creek as presently 
designed. Since we have determined that the LNG accident is not a design basis 
event, there is no need to redesign the Hope Creek facility to eliminate or 
mitigate the consequences of such accidents, and therefore all impacts of con· 
struction and operation have previously been considered. Accordingly, the cost· 
benefit balance in the Initial Decision remains unchanged. 

71. Although this Board is concerned here only with the construction of 
Hope Creek Generating Station Units 1 and 2, it is not unaware that Satem 
Nuclear Units 1 and 2 and gas turbine Unit 3 are located on Artificial Island, a 
few hundred yards from Hope Creek Units 1 and 2 (FES Figure 2.3). The hazard 
of river traffic to plant operation must be substantially the same for Salem 1 and 
2 as for Hope Creek 1 and 2; yet had the Board found any reason to delay or 
modify construction at Hope Creek as a result of this evidentiary hearing, it 
would still be powerless to affect construction or operation at Salem, next door. 
If, therefore, the intervenors are still unconvinced that LNG traffic can operate' 
safely on the Delaware River concurrently with nuclear power plants at Artificial 
Island, it appears appropriate to this Board that their future activity be directed 
to the restriction of LNG traffic on the Delaware River rather than to the 
restriction of nuclear power plant construction at Hope Creek. We conclude 
that, in view of the remote probability of occurrence of this event, there is no 
need for the issuance of a supplement to the FES. 

III. CONCLUSIONS OF LAW 

72. On the basis of our review of the entire record in this proceeding and 
the foregoing findings, the Board concludes as follows: 

a. The principal design criteria for Hope Creek, Units 1 and 2, conform to 
the requirements of 10 CFR Part SO, Appendix A. 

b. The Staffs FES meets the requirements of the National Environmental 
Policy Act. 

c. The appropriate action at this time is the removal of Condition 3E(19) 
from the construction permits heretofore issued in this case. 

IV. ORDER 

73. On the basis of the Board's foregoing Findings and Conclusions, and 
pursuant to the Atomic Energy Act of 1954, as amended, and the Commission's 
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regulations, IT IS ORDERED that Condition 3E(19) from Construction Permits 
CPPR-120 and 121 be deleted, thereby permitting the Licensee to pour concrete 
for Category I structures immediately and to proceed with construction of the 
Hope Creek facilities in accordance with the permits. IT IS FURTHER 
ORDERED, in accordance with Sections 2.760, 2.762,2.764,2.785 and 2.786 
of the Commission's Rules of Practice, that this Supplemental Initial Decision 
shall become effective immediately and shall constitute, with respect to matters, 
covered herein, the fmal action of the Commission forty-five (45) days after 
issuance hereof, subject to any review pursuant to the Commission's Rules of 
Practice. Exceptions to this Initial Decision may be flIed by any party within 
seven (7) days after service of this Initial Decision. Within' fifteen (15) days 
thereafter (twenty (20) days in the case of the Staff) any party ft.ling such 
exceptions shall file a brief in support thereof. Within fifteen (IS) days of the 
filing of the brief of the appellant (twenty (20) days in the case of the Staff) any 
other party may me a briefin support of, or in opposition to, the exceptions. 

Dated at Bethesda, Maryland 
this 28th'day of March 1977. 

THE ATOMIC SAFETY AND 
LICENSING BOARD 

Ernest E. Hill, Member 

John R. Lyman, Member 

Edward Luton, Chairman 
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colletoral •• toppel In egency p.oc.edlngs; ALAB-37S, B, (5 NRC 557 (1977» 

Alaba.a power Co. (Parley), LBP-75-005, 6 AEC 85. 86 (1973) 
legal .tandard. Cor entltru.t revlev: LBP-77-001, B, (5 NRC 133. 145 (1977» 

Allied-General Nucleer Service (Barnw.11 ~ecelvlng and Storage), LBP-75-060, 2 
NRC 687. 690 (1975) 
party right. to repre •• nt another require. o.p.e •• authority; LBP-77-011. B, 

(5 NRC 481 (1977» 
Allied-General Nuclear Servlcel (Bernvell S.paratlonl), ALAB-296, 2 NRC 671, 
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68.-5 (1975) 
'authority or ASLAB: ALAB-374, C, (5 ~RC .17 (1977» 

Alll.d-G.neral Nuclear Services (Barnwell), ALAB-296, 2 NRC 671, 678, 679 
(1975 ) 

construction activity statu. during alternate site con.lderatlon.: ALAB-3e6, 
F, (5 NRC 39 (1977» 

Amarlcan Tobacco Co. v. U.S., 147 F.2d 93, 111 (6th Clr. 194.), arrd. 328 U.S. 
781 (19.6) 
antltru.t r.vlew: LBP-77-001, E, (5 NRC 133, 148 (1977» 

American Tobacco Co. v. U.S., 328 U.S. 781 (1946) 
antltru.t .tandard: LBP-77-0DI, C, (5 NRC 133 (1977» 

Appalachian Pow.r Co. v. Train, -F.2d-. 9 ERC 1033 (July 16, 1976), a. 
~odlrled, -F.2d-, 9 ERC 127. (Augu.t 31, 1976)' 
Co~~ls.lon re.pon.lbilitle. under NEPA and FWPCA: ALAB-366, B, (5 NRC 39 

(1977» 
A •• oclated Pre •• v. U.S., 326 U.S. 1 (1945) 

antltru.t revl.w: LBP-77-001, E, (5 NRC 133, 1.8 (1977» 
A •• oclated Pre.s v. U.S., 328 U.S. 781, 811 (1946) 

entltru.t review: LBP-77-0Dl, 0, (5 NRC 133 (1977» 
Atlantic Rerlnlng Co. v. F.T.C., 381 U.S. 357 (1965) 

legal .tandard. tor antltru.t review: LBP-77-001, S, (5 NRC 133, 145 (1977» 
Audubon Society or New Hamp.hlre v. N.R.C., No. 76-1347 (lat Clr. December 17, 

1976) , 
Seabrook eon.tructlon permit suspension pending review alternate sIte; 

CLI-77-008, A, (5 NRC 503 (1977» 
Audubon Society or New Hamp.hlre v. U.S., No. 76-1346 (1st Clr. pending) 

Co.ml.slon review SChedule and procedure tor ALAB-366 (Seabrook CP 
auapenslon): CLI-77-004, (5 NRC 31 (1~77» , 

Blanken.hlp v. Boyle, 4.7 F.2d 1280 (D.C. Clr. 1971) 
.tay pending appeal, auccea. Ilkellhood'on ~erlt: ALAB-38S, G, (5 NRC 621 

(1977» 
Blonder-Tongue Laboratorle. v. Unlversltv of 1111nol. Foundation, 402 U.S. 313 
(1971) 
collat.ral eatoppel In agency proceeding.: ALAB-378, B, (5 NRC 557 (1977» 

Bo.ton Edl.on Co. (Pllgrl~), ALAB-23S, S AEC 656, 657 (1974) 
alt.rnat •• It. considerations; ALAB-366, E, (5 NRC 39 (1977» 

Bo.ton Edison Co. (Pllgrl~), ALAB-2E9, 1 NRC 411, 413 (1975) 
appealability or contention. denial where Intervention granted; ALAB-3S4, B, 

(5 NRC 612 (1977» , 
ASLB procedural ruling. Interlocutory for appeal purposes: ALAB-370, (5 NRC 

131 (1977» . 
BOlton Edison Co. (Pilgrim), LBP-75-0JO, 1 NRC 579, 581 (1975) 

discovery practice In Co •• lsslon proceeding.; LBP-77-013, B, (5 NRC 489 
(1977» 

Bott v. A.erlcan Hydrocarbon Corp., 458 F.2d 229, 233 (5th Clr. 1972) 
ovnershlp .rrect. on Ilcen.lng; LBP-77-005, B, (S NRC 437 (1977» 

Broadwa¥ and Ninety-Sixth St. Realty Co. v. Loew's Inc., 21 F.R.D. 347, 352 
(S.D.N.Y. 1958) 
dllcovery practice In Commlaslon proceeding.; LBP-77-013, a, (5 NRC 489 

(1977 » 
Brown Sho- Co. v. U.S., 370 U.S. 294, 336, 337 (1962) 

antltrult reView, relevant product .arket; LBP-77-001, F, (5 NRC 133, 159 
(1977» 

Calvert Cllrr.' Coordinating Committee v. A.E.C., 449 F.Zd 1109 (D.C. Clr. 
1971) , 
Com.l.llon re'ponslbilltl.s under NEPA and FWPCA; ALAB-366, B, (5 NRC 39 

(1977» . 
scope ot NEPA analysis; CLI-77-008, E, (5 NRC 503 (1977») 

Calv.rt Cliffs' Coordinating Committee v. A.E.C., 449 F.Zd 1109, 1112 (D.C. 
Clr. 1971) , 

TVA jurladlctlon over .nvlron~ental matt.ra; LBP-77-014, B, (5 NRC .94 
(1977» 

Calvert Cllrfs' Coordinating Co~.lttee v. A.E.C., 4.9 F.2d 1109, 1122 (D.C. 
Clr. 1971) , ' " 

NRC NEPA re'pon.lbillty, orfllte activity; CLl-77-001, C, (5 NRC 1 (1977») 
Cantor v. Detroit Edison Co., 42B U.S. 579, 49 L.Ed.2d 1141, 1152 (1976) 
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antltru.t Ilcen.e condition., atay p.ndlng app.al denied; ~lA8-J85, A, (5 
NRC 621 (1977» 

Cantor v. Detroit Edison Co., 4Z6 U.S. 579, 96 S.Ct. 3110 (1976) 
applicability at antltrult law consideration. to electric utility; 

L8P-71-007, A, (5 NRC 452 (1977» 
Cantor v. Detroit Edllon Co., 428 U.S. 579, 95 S.Ct. 3110, 3118 (1976) 

antltrult review standard, atate regulatory Icheme; LBP-71-001, K, (5 NRC 
133, 244 (1977» 

Cantor v. Detroit Edison, 428 U.S. 579, 96 s.Ct. 3110 (1976) 
antltrult revlev, rate atructure Ju.tltlcatlon burden; LBP-17-0Dl, G, (5 NRC 

133, 210 n 101 (1977» 
Carolina Envlron.antal Study Group v. U.S., 510 r.2d 196 (1975) 

st.tf envlron •• ntal statement responsibilities, Clals 9 accident 
consideration; LBP-77-021, (5 NRC 684 (1977» 

Carolina Environmental Study Group v. U.S., 510 r.2d 196, 800-01 (D.C. Clr. 
1975) . 

need-for-povor alternatlvo" NEPA considerations; ALAB-367, D, (5 NRC 92 
(1977» 

Citizens for Sato Pov.r v. N.R.C., 524 r.2d 1291 (D.C. Clr. 1975) 
cost-boneflt analysl. for reactor cooling oy.te.; ALAB-366, D, (5 NRC 39 

( 1977» 
City of Cleveland v. Cleveland Electric Illuminating Co., Civil Action No. 

C75-560 (N.D. Ohio, ~ugult 3, IS76) 
collatoral e.toppel In agency proceedings; AlAB-378, A, (5 NRC 557 (1977» 

Cole.an v. Paccar, Inc., 424 U.S. 1301, 47 L.Ed.2d 67, 11 (Rehnqul.t, Circuit 
Justice, 1976) 

rulo. ot practlco tor otay pondlng appeal of antltruat condition.; ALAB-385, 
D, (5 NRC 621.(1977» 

Commonvoalth Edlaon Co. (Zion Station), ALAB-116, 6 AtC 258 (IS73) 
appellat. rejection of ASLB reterral; ALAB-372, B, (5 NRC 413 (1977» 

Commonvealth Edl.on Co. (Zion Station), AlAB-226, 8 AEC 381, 382-3 (1974) 
briefing requlre.ento tor appellate consideration; ALAB-367, r, (5 NRC 92, 

104 fn 59 (1977» 
Commonvoalth Edl.on Co. (Zion), AlAB-196, 7 AtC 457, 460 (1974) 

dllcovory practice In Commlsllon proceedlngl; l8P-77-013, B, (5 NRC 469 
( 1977» 

Concerned about Trident v. Ru •• fleld, -r.2d-, 9 ERC 1370, 1380 (D.C. Clr. 1976) 
alternatlv. NtPA conllderatlon. outllde Commlo.lon'. authority to Implemont; 

CLI-77-008, D, (5 NRC 503 (1977» 
Conservation Society of Southern Vermont, Inc. v. Sec. of Transportation, 508 
r.2d 927 (2nd Clr. 1974), vacated and re.anded, 46 L.Ed.2d 29 (1975), opinion 
on re.and 531 F.2d 637 (1976) 

reopening record justification on nev Infor.atlon; LBP-77-016, C, (S NRC 
650, 653 (1977» 

Consolidated Edison Co. (Indian POint), CLI-74-028, 8 AtC 7, 8-9 (1974) 
ASlB procedural discretion; AlAB-367, A, (5 NRC 92 (1977» 

Consolidated Edlaon Co. (Indian Point), ClI-75-004, 2 NRC 835 (1975) 
NRC NEPA responsibility, oft.lte activity; CLI-77-001, C, (S NRC 1 (1977» 

Conlolldated Edison Co. of Nav York (Indian Point), CLI-75-008, 2 NRC 173 
(1975 ) 

show-cau •• decision reviewable under abuse ot discretion .tand.rd: 
CLI-77-00J, B, (5 NRC 16 (1977» 

Con.olldated Edlaon ot Nev York (Indian Point), CLI-75-008, 2 NRC 173, 177 
(1975) 
rationale at _hov-caule-proceedlngl Initiation; ALAS-381, C, (5 NRC 582, 588 

(1977» 
Consu~er. Pover Co. (Hldland Plant), ALAS-270, 1 NRC 473, 474-6 (1975) 

directed certltlcatlon denied for financial aSll_tance to Hldland 
Intervenor.; AlAB-382, A, (5 NRC 603 (1977) 

Con.u.er. Pover Co. (Hldland Plant), CLI-74-026, 8 AtC 1 (1974) 
directed certification denied tor tlnancl.1 a.al.tance to Hldland 

Intervenor_; ALAB-382, A, (5 NRC 603 (1977» 
Con.u~er. Pover Co. (Hldland), 2 NRC 29, 45 (1975) 

entltrust revlev, relevant product •• rket; LSP-77-001, r, (5 NRC 133, 159 
(1977» 

Con.umer. Pover Co. (Hldland), ALAB-123, 6 AEC 331, 334 (1973) 
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ecope at NRC NEPA analysis; CLI-77-008, E, (5 NRC 503 (1977» 
Consu.erl Paver Co. (Midland), ALAB-235, 8 AEC 645, 647 (1974) 

scope at ASLB jurl.dlctlon under 10 crR 2.714(a) In a terminated proceeding; 
ALAB-381, D, (5 NRC 582 (1977» 

Consu.ers Paver Co. (Midland), ALAB-283, 2 NRC 11 (1975) 
burden ot proot allocation In antitrust proeeedlngl; L8P-77-001, H, (5 NRC 

133, 253 (1977» 
Consu •• rl Power Co. (Midland), ALAB-283, 2 NRC 11, 13-14 (1975) 

leop' at ASLB Jurlsdletlon under 10 CFR 2.714(a) In a termlnat.d proeeedlng; 
ALAB-381, D, (5 NRC 582 (1977» . 

Consumerl Power Co. (Midland), ALAB-315, 3 NRC 101 (1976) 
burden at proot allocation In antltruot proceedings; LBP-77-001, M, (5 NRC 

133, 253 (1977» 
Consu.ers Paver Co. (Midland), ALAB-315, 3 NRC 101, 111 tn 24 (1976) 

proeedural qu.stlon. on hearing eonduet schedula; ALAB-377, A, (5 NRC 430 
( 1977» 

Conlu.ers Power Co. (Midland), LBP-72-034, 5 AEC 214, 224 (197Z) 
NEPA eonslderatlon at alternatives; CLI-77-008, C, (5 NRC 50J (1977» 

Conway v. r.p.c., 425 U.S. 957, 99 S.Ct. 1999 (1976) 
applicability at antltrult law conslderatlonl to electric utility; 

LBP-77-007, A, (5 NRC 452 (1977» 
Davll, Ad.lnlltratlve Law, 4.10 

declaratory rellet authority at ASLB (ottslte con.tructlon Impact); 
CLI-77-001, B, (5 NRC 1 (1977» 

Detroit Edison Co. (Greenwood), ALAB-247, 8 AEC 936 (1974) 
NRC NEPA responsibility, ottllte ectlvlty; CLI-77-001, C, (5 NRC 1 (1977» 
TVA Jurlldlctlon over environmental matters; LBP-77-014, B, (5 NRC 494 

(1977» 
Detroit Edison Co. (GreenWOOd), ALAB-247, 8 AEC 936, 942 (1974) 

ottslte construction under LWA-l; ALAB-J80, C, (5 NRC 572 (1977» 
Detroit Edloon Co. (Greenwood), ALAB-376, 5 NRC 426 (1977) 

directed certification denied tor tlnenclal asalatance tu Midland 
Intervenors; ALAB-382, A, (5 NRC 603 (1977» 

Dle.ond Rooting v. Occupational Satety and Health Admlnlltratlon, 528 r.2d 645, 
648 (Sth Clr. 1975) 

ownerlhlp etteets on licensing; LBP-77-005, B, (5 NRC 437 (1977» 
Dreytus v. rlrst National Bank at Chicago, 424 r.2d 1171, 1175 (7th Clr.), 
cert. denied, 400 U.S. 832 (1970) 

res Judlcate, partie. at tor.er actIon: ALAB-378, D, (5 NRC 557 (1977» 
Duke Paver Co. (Catawba), ALAB-355, 4 NRC 397, 401, 410-11 (IY76), attlr.lng 

LBP-74-084, 8n AtC 890 (1974) and LBP-75-034, 1 NRC 626, 629 (1975) 
rul •• of practice tor otay plndlng eppeel ot antltruot condltlona; ALAB-38S, 

D, (5 NRC 621 (1977» 
Duke Power Co. (Catawba), ALAB-355, 4 NRC 397, 402-0S (1976) 

applicablllt~ at tederal court procedure to NRC proceedlngo; ALAB-37g, C, (5 
NRC 565 (1977» 

ASLAB authority to aubltltute It. Judgment for ASLB'. during administrative 
review; ALAB-367, B, (5 NRC 92 tn 4 (1977» 

Duke Power Co. (Catawba), ALAB-355, 4 NRC 397, 413-14 (1976) 
brietlng requlre.entl for appellate con.lderetlon; ALAB-367, r, (5 NRC 92, 

104 fn 59 (1977» 
Duke Power Co. (Catewba), ALAB-355, 4 NRC 397, 417-18 (1976) 

valte .anage •• nt and reprocessing consideration deterred tor Hartsville: 
ALAB-367, A, (5 NRC 92 (1977» 

Duke Power Co. (Catawba), CLI-76-028, 4 NRC 618 (1976) 
waote .anege.ant and reprocessing consideration deferred tor Hart.vllle; 

ALAB-367, A, (5 NRC 92 (1977» 
Eastern Greyhound Line v. Fuoco, 310 r.2d 632, 634 (6th Clr. 1962) 

otav conolderatlons pending appeal: LBP-77-007, C, (5 NRC 452, 461 (1977» 
Ealtern states Retail Lu.ber Dealers A.sn. v. U.S., 234 U.S. 600, 612 (1914) 

antitrust Itandard; LBP-77-001, C, (5 NRC 133 (1977» 
Eaot.an Kodak Co. v. ~outhern Photo Materlall Co., 273 U.S. 359, 37S (1927) 

antltruot review; LBP-77-001, E, (5 NRC 133, 148 (1977» 
Ecology Action v. A.E.C., 492 r.2d 998, 1002 (2d Clr. 1974) (Friendly, J.) 

generic r •• olutlon ot envlron •• ntal l •• ues on stte suitability: ALAB-380, 0, 
(5 NRC 572 (1977» 
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Envlron.ontal Deten.e Fund v. Froehlke, 348 F.Supp. 338, 366 (W.D. Mo. 1972) 
.tay consideration. pending appeal; LBP-77-007, C, (5 NRC 452, 461 (1977» 

Environmental Deten.e Fund v. Froehlke, 348 F.Supp. 338, 366 (W.D. Mo. 1972), 
attd. 477 F.2d 1033 (8th Clr. 1973) 
antltru.t llcen.e condition., stay pending appeal denied; ALAB-385, A, (5 

NRC 621 (1977» 
.tay pending appeal, succe •• likelihood on ~erlt; ALAB-385,'G,'(5 NRC 621 

(1977» 
Environmental Detense Fund v. Hardin, 428 F.2d 1093, 1099 (D.C. Clr. 1970) 

appellate Jurisdiction over delayed Intervention ruling; ALAB-J76, A, (5 NRC 
426 (1977» 

protracted withholding ot action on Intervention petition treated es denial; 
ALAB-376, B, (5 NRC 426 (1977» " 

Envlronmentel Detenoe Fund v. Ruckel.hau., 4J9 F.2d 584, 594-5 (D.C. Clr 1971) 
rationale ot .how-cau.e-proceedlng. Initiation; ALAB-J81, C, (5 NRC 582, 588 

(1977» , 
Envlronmentel Ettects ot the Uranium Fuel Cycle, Docket RM-503, 41 F.R. 34707 
(August 16, 1976) 

waate manage.ent and reproce.slng consideration deterred for Hartsville; 
ALAB-J67, A, (5 NRC 92 (1977» , , 

Envlron.ental Etrects ot Uranium Fuel Cycle, Supplemental' Polley Stateaoent, 
Docket RM-S03, 41 F.R. 4ge98 (Nove.ber 11, 1976) , 

conditIoning or construction per.lts tor tuel cycle etrects; LBP-77-006, (5 
NRC 446 (1977» 

Ern.t and Ern.t v. Hocktelder, 96 S.Ct. 1375, 1384 (1976) 
ownership ettects on licensing; LBP-77-005, B, (5 NRC 437 (1977» 

E •• ex Co. Pre.ervatlon AI.n. v. Campbell, 536 F.2d 956, 959-60 (l.t Clr. 1976) 
NEPA consideration ot alternatives; CLI-77-008, C, (5 NRC 503 (1977» 

F.C.C. v. R.C.A. Communication., 346 U.S. 86, 97 (1953) 
stay pending appeal, .ucce •• likelihood on merit; ALAB-385, G, (5 NRC 621 

(1977» 
F.P.C. v. Conway, 425 U.S. 957 (1976) 

antltru.t review; LBP-77-001, E, (5 NRC 133, 148 (1977» 
F.T.C. v. Brown Shoe Co., 384 U.S. 316 (1966) 

legal standard. tor antltru.t review; LBP-77-001, B, (5 NRC,133, 145 (1977» 
F.T.C. v. Cement Institute, 333 U.S. 683 (1948) . 

applicability ot antltru.t law con.lderatlon. to electric utIlity; 
LBP-77-007, A, (5 NRC 452 (1977» 

legal otandard. tor antitrust review; LBP-77-001, B, (5 NRC 133, 145 (1977» 
r.T.C. v. Hotlon Picture Advertising Service Co_, 344 U.S. 39l (1953) . 

legal standards tor antitrust review; LBP-77-001, B, (5'NRC 133, 145 (1977» 
Flint Rldgo Davelop.ent Co. v. Scenic River. A.sn., 49 L.Ed.2d 205 (1976) 

Jurisdictional relation between TVA and NRC over NEPA; LBP-77-014, A, (5 NRC 
494 (1977» ,. 

Flood v. Kuhn, 309 F.Supp. 793, 798 (S.D.N.Y. 1970) 
rulos ot practice tor stay pending appeal ot antitrust conditions; ALAB-38S, 

D, (5 NRC 621 (1977» 
Flcrlda Power and Light Co. (St. Lucie), ALAB-335, 3 NRC 830 (1976) 

construction actlvltv status during alternate lite considerations; ALAB-366, 
F, (5 NRC 39 (1977» , 

Florida Power and Light Co. (st. Lucie), ALAB-33S, 3 NRC 830, 839-40 (1976) 
Seabrook construction per.lt suspension pending review alternate alte: 

CLI-77-008, A, (5 NRC 503 (1977» 
Ford Motor Co. v. U.S., 405 U.S. 562 (1972) 

scope ot entltrust rellat; LBP-77-007, D, (5 NRC 452 (1977» 
Frey and Son v. Cudahy Packing Co., 256 U.S. 208, 210 (1921) 

antitrust .tondard; LBP-77-001, C, (5 NaC 133 (1977») 
Galne.vlll. Utilitle. Corp. v. Florida Power Corp., 402 U.S. 515, 526 n 7 

(1971 ) 
ontltru.t review, tlndlng' In the alternative ot nexu.; LBP-77-001, J, (5 

NRC 133, 238 n 150 (1977» 
Ga~co, Inc. v. Providence Fruit and Produce Building, Inc., 194 r.2d 484 (lat 
Clr. 1952), cert. denied, 344 U.S. 817 (1952) 
.antltrust review; L8P-77-001, E, (5 NRC 133, 148 (1977» 

Greater Boston Yelevlsion Corp. v. r.e.c., 444 r.2d 841, 853 (D.C. eir. 1970), 
cert. denied, 403 U.S. 923 (1971) 
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st.y pending .pp •• I, w.lght of ASLB finding.; ALAB-36S, E, (ti NRC 621 
(1977» 

Gulf St.t~. Utilitle. Co. (RI~er Bend), ALAB-183, 7 AEC 222, 223 n.4 (1974) 
party rights to represent another requires express authority; LBP-77-011, B, 

(S NRC 461 (1977» 
Gulf St.te. Utilltl •• Co. (River Bond), ALAB-317, 3 NRC 17S, 176-180 (1976) 

rule. of practlc. lor non-partv exception.: ALAB-369, B, (5 NRC 129 (1977» 
Hawall.n T.lephone Co. v. F.C.C., 498 F.2d 771, 777 (D.C. Clr. 1974) 

.t.y pending .pp •• I, aucc ••• likelihood on merit: ALAB-36S, G, (S NRC 621 
(1977» 

Herpe. v. I.T.T. Corp., 6S F.R.D. S28 (D.C. Conn. 1975) 
authority to p.y expert witness deposition fees; LBP-77-018, B, (5 NRC 671 

(1977 » 
Hili v. T.V.A., -F.2d-, No. 76-211 (6th Clr. J.nuary 31, 1977) 

NEPA con.lder.tlon of .Itern.tlve.; CLI-77-008, C, (S NRC 503 (1977» 
Hodder v. N.R.C., No. 76-1709 (D.C. Clr. 1976) (unpublished per curl •• order) 

Seabrook conltructlon per.lt luspenslon pending review alternate sit.; 
CLI-77-008, A, (S NRC S03 (1977» 

Hodders v. N.R.C., (D.C. Clr. No. 76-1709, October 21, 1976) 
construction actlvJtv etatus during alternate sft. considerations: ALAB-366, 

F, (S NRC 39 (1977» 
Hoffm •• v. Joint Council of T •••• t.r. No. 38, 230 r.supp. 664, 691 (N.D. C.llf. 
1962) .odlfled 336 F.2d 23, 27 (9th Clr. 1964) 

ownerohlp .ffect. on Ilcenolng; LBP-77-00S, B, (5 NRC 437 (1~77» 
Hou.ton Lighting .nd Power Co. (South Tex.s ProJect), LBP-7S-046, 2 NRC 271 
(1975) . 
applicant co-ownershIp .tteets on licensing considerations; LBP-77-005, A, 

(S NRC 437 (1977» 
Hum.el v. Eqult.ble As.urance Soc., ltil F.2d 994, 996 (7th Clr. 1945) 

re. Judicata, partie. of for •• r action; ALAB-376, D, (S NRC 557 (1977» 
1IIInoio Power Co. (Clinton), ALAB-340, 4 NRC 27, 50-51 (1976) 

NRC" duty to conelder energy con •• rvatlon ' •• ues; ALAB-384, D, (5 NRC 612 
(1977» 

1IIInoio Power Co. (Clinton), ALAB-34~, 4 NRC 27, 51 (1976) 
need-for-pow.r alternative., NEPA conslder.tlons; ALAB-367, D, (5 NRC 92 

( 1977» 
International Waite Controll, Inc. v. S.E.C., 362 F.Supp. 117, 121 (S.O.N.Y.). 
affirmed, 485 F.2d 1238 (2d Clr. 1973) 
.tay pending appeal, w.lght or ASLB finding.: ALAB-36S, E, (S NRC 621 

( 1977» 
Interstate Circuit v. U.S., 306 U.S. 208, 227 (1939) 

. .ntltru.t .t.ndard; LBP-77-001, C, (S NRC 133 (1977»· 
J. Ray McDer.ott .nd Co. v. V.o.el Morning Star, 457 r.2d 615 (Sth Clr.,), 
cart. denied, 409 U.S. 948 (1972) 

ownerohlp eff.ct. on Ilcen.lng; LBP-77-005, B, (5 NRC 437 (1977» 
Kans.s Ga •• nd Electric Co. (Wol! Cre.k), ALAB-279, 1 NRC 559, S6S (1975) 

.cope or ASLB Jurlodlctlon under 10 CrR 2.714(a) In a terminated proceeding; 
ALAB-381, D, (5 NilC 582 (1977» 

Kansa. Gas and Electric Co. (Wolf Creek), ALAB-279, 1 NRC S59, S72 (1975) 
legal .t.ndard. for antitrust review; LBP-77-001, B, (S NRC 133, 14S (1977» 
.cope"or NRC antltruot review; LBP-77-001, I, (5 NRC 133, 14S (1977» 

Kanoa. Ga. and Electric Co. (Woll Creek), ALAB-321, 3 NRC 293 (1976) 
" TVA Jurl.dlctlon over environmental .atter.; LBP-77-014, B, (5 NRC 494 

(1977» 
Kanoa. Ga •• nd Electric Co. (Wolf Creek), ALAB-331, 3 NRC 771 (1976) 

prellcenslng .crutln~ of Inslgnlflc.nt environmental Impact.; CLI-77-001, D, 
(5 NRC 1 (1977» 

Kan.a. Ga. and Electric Co. (Wolf Cr •• k), CLI-77-001, 5 NRC 1 (1977)' 
ASLB authority to grant declaratory reller; LBP-77-015, B, (S NRC 643 

( 1977» 
Kan.as Ga. and Electric Co. (Wolf Creek), CLI-77-001, 5 NRC I, 9 (1977) 

orr.lte con.tructlon under LWA-l; ALAB-380, C, (5 NRC 572 (1977» 
Kleppe v. Sierra Club, -U.S.- , 49 L.Ed.2d S76, 595-96 n 1 (1976)(".r.hall, J. 

concurring and dl ••• ntlng) 
.cope of NRC NEPA analyole; CLI-77-008, E, (S NRC 503 (1977» 

Klor'. v. Bro.dway-Hale Store., 3S9 U.S. 207, 213 (1959) 
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antitrust .tandord; LSP-17-001, C, (5 NRC 133 (1977» 
Latin Am.rlea-Paelfle Coast S.S. Conr. v. Fedaral "orltlme Comml.slon, 465 F.2d 
542, 545 (D.C. Clr.), eert. denied, 409 U.S. 967 (1972) 
.tay pending app.al, .ueee •• likelihood on merit; ALAS-38S, G, (5 NRC 621 

(1977) ) 
Lentln v. Comml.sloner, 226 F.2d 695 (7th Clr.), eert. d.nled, 350 U.S. 934 
(1956) 
eollat.ral e.topp.1 In agency proceedings; ALAS-378, B, (5 NRC 557 (1977» 

Life of the Land v. Brinegar, 485 F.2d 460, 472 (9th Clr. 1973), eert. d.nled, 
416 U.S. 961 (1974) 

n.ed-ror-pow.r altern.tlve., NEPA eonsld.ratlons; ALAB-367, D, (5 NRC 92 
(1977» . 

Long 1.land Lighting Co. (J •••• port), ALAB-318, 3 NRC 186 (1976) 
rules of pr.etle. for dlreet.d certification to Com.llllon; ALAB-382, B, (5 

NRC 603 (1977» 
Long Illand Lighting Co. (Jameaport), ALAB-353, 4 NRC 381 (1976) 

appellate polley for Interlocutory rulings; ALAB-365, (5 NRC 37 (1977» 
rule. of practice for directed eertltleatlon to Commission; ALAB-382, B, (5 

NRC 603 (1977» 
Long Island Lighting Co. (Shoreham), ALAB-156, 5 AEC 831, 832-3 (1973) 

briefing requirement. for appellate consideration; ALAB-367, F, (5 NRC 92, 
104 fn S9 (1977» 

Long 1.land Lighting Co. (Shoreha.), ALAB-156, 6 AEC 831, 855 (1973) 
need-for-pover alternattves, NEPA consideration.: ALAB-J67, D, (5 NRC 92 

(1977 )) 
Lorain J. v. U.S., 342 U.S. 143, 154 (1951) 

antitrust r.vlew; L8P-77-001, E, (S NRC 133, 148 (1977» 
Loulelana Power and Light Co. (Waterford), 8 AEC 718 (1974) 

applicability of antitrust law consideration. to electric utility; 
LBP-77-007, A, (5 NRC 452 (1977» 

Loulelana Pow.r and Light Co. (Waterford), ALAB-258, 1 NRC 45 (1975) 
applicability of antltru.t low eon.lderatlon. to electric utility; 

LBP-77-007, A, (5 NRC 452 (1977» 
Loulalona Pow.r and Light Co. (Waterford), CLI-73-007, 6 AEC' 48, 49 (1973) 

antitrust review .tandards tor competitive .ltuatlon and actlvltl.s under 
Ile.ns.; LBP-77-001, K, (5 NRC 133, 244 (1977» 

Loul.lana Power and Light Co. (Waterford), CLI-73-025, 6 AtC 619, 620-1 (1973) 
legal .tandards for antltru.t r.vl.w; LBP-77-001, B, (5 NRC 133, 145 (1977» 

".G. Davl. and Co. v. Cohen, 369 F.2d 360, 364-64 (2d Clr. 1966) 
otay pending appeal, weight of ASLB tlndlngs; ALAB-3B5, E, (5 NRC 621 

(1977» 
"alne Yanke. Ato.le Pow.r Co. ("alne Yankee), ALAB-161, 6 AEC 1003, 1007 (1973) 

eoot-ben.flt analyslo for reactor cooling .y.te.; ALAB-366, D, (5 NRC 39 
( 1977» 

"aln. Yanke. Atomic Pow.r Co. ("alne Yankee), ALAB-161, 5 AtC 1003, 1012 
(1973), remanded on other ground., CLI-74-002, 7 AtC 2, further otat ••• nt of 
Appeal Board Views, ALAB-175, 7 AEC 62 (1974), .rrd.·.ub nom. Cltl~.ns tor 
sara Power v. N.R.C., 524 F.2d 1291, 1301 (D.C. Clr. 1975) 
.eop. of NEPA balancing r •• ponalbilitles; ALAB-367, D, (5 NRC 92 (1977» 

"aun v. U.S.,.347 F.2d 970 (9th Clr. 1965) 
TVA jurl.dlctlon over envlron •• ntal .attero; LBP-77-014, B, (5 NRC 494 

(1977 » 
"Iohawaka v. Indiana and "Iehlgan Power Co., 1975 CCH Tr. Ca •• No. 60,318 (N.D. 

Ind. 1975) 
antltru.t r.vl.w, rate .trueture ju.tlflcatlon burd.n; LBP-77-001, G, (5 NRC 

133, 210 n 101 (1977» 
Monroe Co. Coneervetlon SOCiety v. Volp., 472 F.2d 693, 697-98 (2nd Clr. 1972) 

.cope of NRC NtPA analy.lo; CLI-77-008, E, (5 NRC 503 (1977» 
N.R.D.C. v. "orton, 458 F.2d 827 (D.C. Clr. 1972) 

alternative NEPA considerations out.lde Co_ml •• lon l s authorltv to '_pl ••• nt; 
CLI-77-008, D, (5 NRC 503 (1977» 

N.R.D.C. v. Morton, 458 F.2d 827, 834 (D.C. Clr. 1972) 
NRC'o duty to conolder .n.rgy conservation I •• u •• : ALAB-384, D, (5 NRC 612 

(1977» 
N.R.D.C. v. "orton, 458 F.2d 827, 837-8 (D.C. Clr. 1972) 

ne.d-tor-power allernatlve" NEPA conolderatlons; ALAB-367, D, (5 NRC 92 
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N.R.D.C. v. N.R.C., 547 F.2d 633 (D.C. Clr. 1976) 
conditioning of construction permits for fuel c~cle effects; LBP-77-006, (~ 

NRC 446 (1977» 
untl •• ly Intervention granted tor energy conservation ISlue tor Thr •• Ht1. 

Illand; LBP-77-010, (5 NRC 478 (1977» 
untl •• lv InterventJon granted tor Peach Bottom con.ervatlon t.,u •• ; 

LBP-77-012, A, (5 NRC 486 (1977» 
untl.el~ Intervention on fuel c~cle considerations pending Interl. rule 

adoption denied; LBP-77-009, (5 NRC 474 (1977» 
N.R.D.C. v. N.R.C., 547 F.2d 633 (D.C. Clr. 1976), cert. granted, 45 U.S.L.W. 

3570 (Februar~ 22, 1977) 
NRC'. dut~ to consider energ~ conservation lo.ue.; ALAB-384, 0, (5 NRC 612 

(1977) ) 
N.R.D.C. v. N.R.C., 547 F.2d 633, 641 n. 17 (D.C. Clr. 1976), cert. granted, 45 

U.S.L.W. 3570 (Febru.r~ 22, 1977) 
generic resolution of environmental Issues on site euitabillty; ALAB-380, 0, 

(5 NRC 572 (1977» 
Nader v. NRC, 513 F.2d 1045, 1054-55 (D.C. Clr. 1975) 

•• ergency .easur.s tor s.teguards a.surance for exlatlng nuclear power 
Ilcenseel; CLI-77-003, C, (5 NRC 16 (1977» 

Nash v. U.S., 229 U.S. 373, 378 (1913) 
antitrust standard; LBP-77-001, C, (5 NRC 133 (1977» 

Natural Resource. Defense Council, CLI-76-002, 3 NRC 76, 78 (1976) 
e.ergonc~ stay pondlng appeal; ALAB-385, B, (5 NRC 621 (1977» 

New Ha.pshlre v. A.E.C., 406 F.2d 170 (1st Clr.), cert. denied, 395 U.S. 962 
(1969 ) 

Co •• lsolon re'ponslbilitleo under NEPA and FWPCA; ALAB-366, B, (5 NRC 39 
(1977) ) 

Nev Ha.pshlre v. A.E.C., 406 F.2d 170, 175 (l.t Clr.), cert. denied, 395 U.S. 
962 (1969) 
offslte construction under LWA-l; ALAB-380, C, (5 NRC 572 (1977» 

Nev York v. N.R.C., F.2d, Noo. 75-6115, 76-6022 and 76-6081 (2nd Clr., 
Februar~ 14, 1977) 
excavation continued pending NEPA revlev; CLI-77-006, (5 NRC 407 (1977» 

Niagara Mohawk Power Co. (Nine Mile Point), ALAB-264, 1 NRC 347, 367 (1975) 
need-for-paver standards; LBP-77-00J, B, (5 NRC 301, 358 (1977» 

Niagara Mohawk Pover Corp. (Nine Mile Point), ALA8-264, 1 NRC 347, 363-69 
(1975) 

rules of practice for ota~ pending appeal of antitrust condltlonl; ALAB-385, 
0, (5 NRC 621 (1977» 

Niagara Mohawk Paver Corp. (Nine Mile Point), ALAB-264, 1 NRC 347, 367 (1975) 
criteria for need for paver considerations; LBP-77-002, B, (5 NRC 261 

(1977» 
Niagara Mohawk Paver Corp. (Nine Mile Point), CLI-73-028, 6 AEC 995 (1973) 

Co •• lsslon Jurisdiction over untl.el~ antitrust petitions; ALAB-381, B, (5 
NRC 582, 588 (1977» 

North Carolina v. F.P.C., 533 F.2d 702, 707 (D.C. Clr. 1976) 
Intervenors obligations for FES adequac~ challenge brlefo; ALAB-367, E, (5 

NRC 92 (1977» 
North Central Truck Lines, Inc. v. U.S., 384 F.Supp. 1188 (W.O. No. 1974)(three 

Judga court), afflr.ed, 420 U.S. 901 (1975) 
sta~ pending appeal, velght of ASLB findings; ALAB-385, E, (5 NRC 621 

( 1977» 
Northern Indiana Public Service Co. (Balll~), ALAB-192, 7 AEC 420 (1974) 

e.ergonc~ stay pending appeal; ALAB-385, B, (5 NRC 621 (1977» 
rules of practice for .ta~ pending appeal; LBP-77-007, B, (5 NRC 452 (1977» 

Northern Indiana Public Service Co. (Balll~), ALAB-207, 7 AEC 957 (1974) 
briefing requirement. for appellate consideration; ALAB-367, F, (5 NRC 92, 

104 fn 59 (1977» 
Northern Indiana Public Service Co. (Balll~), ALAB-224, 8 AEC 244 (1974) 

NEPA consideration of alternatives; CLI-77-008, C, (5 NRC 503 (1977» 
Northern Indiana Public Service Co. (Balll~), ALAB-224, 8 AEC 244, 250 (1974) 

authorlt~ of ASLAB; ALAB-374, C, (5 NRC 417 (1977» 
Northern Indiana Public Service Co. (Balll~), ALAB-224, 8 AEC 244, 268 (1974), 

rever.ed on other grounda, lub. no •• Porter Co. Chapter, .tc. v. A.t.e., 515 
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F.2d 513 (7th elr.), reversed end remanded, sub. no •• Northern Indiana Public 
Service Co. v. Porter Co. Chapter, etc., 423 U.S. 12 (1975), .tflr •• d on 
re.and, 533 F.2d 1011 (7th Clr. 1976) 
alternate olte conllderatlon.: ALAB-366, E, (5 NRC 39 (1977» 

Northern Indiana Public Service Co. (Sallly), ALAB-227, 8 AEC 416, 417-18 
(1974) , 

reopening record Justltlcatlon on new Intor.atlon: LBP-77-016, C, (5 NRC 
650, 653 (1977» 

Northern Natural Gas Co. v. F.P.C., 399 F.2d 953, 959 (D.C. Clr. 1968) 
Itay pending appeal, success likelihood on merit; ALAB-38S, G, (5 NRC ,621 

(1977» , 
Northern Pac. R. Co. v. U.S., 356 U.S. I, 5 (1958) 

applicability ot antitrust law consideration. to electric utility;' 
LBP-77-007, A, (5 IIRC 452 (1977» 

Northern Pacltlc R.R. v. U.S., 356 U.S. 1 (1958) 
Intltrult Ilcens. conditions, otay pending appeal denied: ALAB-385, A, (5 

NRC 621 (1977» 
antltrult .tandard; LBP-77-001, C, (5 NRC 133 (1977» 

Northern Securities Co. v. U.S., 193 U.S. 197, 357 
Icope or antitrust rei let; LBP-77-007, 0, (5 NRC 452 (1977» 

Northern state. Power Co. (Prairie I.land), ALAB-252, 8 AEC 1175, 1179, artd 
CLI-75-001, 1 NRC 1 (1975) 

ASLB procedural dl.cretlon: ALAS-367, A, (5 NRC 92 (1977» 
North.rn stat •• Power Co. (Prairie I.land), ALAS-275, 1 NRC 5l3, 528 tn. 9 
(1975 ) 
construction activity status during alternate site considerations: ALAB-366, 

F, (5 NRC 39 (1977» 
Nuclear Fuel Services, Inc. (We.t Valley Reproce •• lng), CLI-75-004, 1 NRC 273 
(1975 ) 

atandlng to Intervene on untl.ely petition; LSP-77-017, S, (5 NRC 657 
(1977) ) 

untiMely Intervention on fuel cycle consideratIons pending Interim rule 
adoption denied; LBP-77-009, (5 NRC 474 (1977» 

untl.ely Intervention p.tltlon conslderatlono; ALAS-384, C, (5 NRC 612 
(1977» , 

Nuclear Fuel Services, Inc. (West Valley Reprocessing), CLl-75-004, 1 NRC 273, 
275 (1975) , 

parties' obligations tor timeliness and completenesl In agency hearIngs; 
CLI-77-00Z, A, (5 NRC 13 (1977» 

rule. or practice tor untl.ely Intervention petition; LBP~77-016, B, (5 NRC 
650 (1977» 

Nuclear Regulatory Co~.lsslon (Financial Assistance to PartiCipants In 
Com~l.slon Proceeding.), CLl-76-0Z3, 4 NRC 484 (1976) 

ASLB authority to pay wltne •• ree.: ALAB-382, 0, (5 NRC 603 (1977» 
dlr.cted certltlcatlon denied ror tlnanclal assistance to Midland 

Intervenors; ALAB-382, A, (5 NRC 603 (1977» 
NRC polley tor tlnanclal a.slstance to Intervenors; ALAS-38l, C, (5 NRC 603 

(1977» , , 
tlnanclal a.olstance denied; LBP-77-012, A, (5 NRC 486 (1977» 
tlnanclal a •• lotance denied tor untl.ely Hope Creek Intervention petition; 

LBP-77-009, (5 NRC 474 (1977» 
tlnanclal ass._tance denied tor untl.el~ Three Hile Island Intervention;' 

LBP-77-010, (5 NRC 478 (1977» 
rlnanclal a.slotance In torm or Comml •• lon-turnlshed attorney denied; 

ALAB-376, C, (5 NRC 4Z6 (1977» 
Occidental Lite Ino. Co. v. Nichols, 216 F.2d 839 (5th Clr. 1954) 

collateral .otoppel In agency proceedlngo: ALAB-378, A, (5 NRC 557 (1977» 
Omaha Public Power Olotrlct (Fort Calhoun), LSP-77-005, 5 NRC 437 (1977) 
, co-applicant ettect. on licensing consideration.; LBP-77-004, (5 NRC 433 

(1977 » 
co-applicant ertectl on licensing proceedlngo; ALAB-371, (5 NRC 409 (1977» 

Ott.r Tall Power Co. v. U.S., 331 F.Supp. 54, 60 (D. Minn. 1971), attd. 410 
U.S. 366 (1973) 
entltru.t review; LBP-77-001, 0, (5 NRC 133 (1977» 

Otter Tall Power Co. v. U.S., 410 U.S. 366 (1973) 
antltru.t review .tandard, otate regulatorv scheme; LBP-77-001, K, (5 NRC 
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,133, 244 (1977» 
antltrjot otandard; LBP-77-001, 'C. (5 NRC 133 (1977» 

P.R.D.C. v. Elactrlcal Workero, 367 U.S. 396 (1960) , ' 
rei Judicata In operating proceedings; lBP-77-020, B. (5'NRC'680 (1977» 

Pennsylvanl. W. and P. Co. v. Consolidated F.,t.l. and P. Co., 184 F.2d 552, 
559 (4th Clr. 1950) . 
applicability ot antitrust lav consideration. to electric utility;, 

lBP-77-007. A. (5 NRC 452 (1977» 
Peral.n Baoln Area R.te C ..... 390 U.S. 747. 773 (1968) 

st.V pending .ppe.1 require, ,howlng ot Irrep.rable Injury; ALAS-385, C! (5 
NRC 621 (1977)) ,: , 

Petroleum Exploration v. Public Service Co •• I.slon. 304 U.S; 209. 222 (1938) 
stay pending appeal. weight ot'ASLB tlndlngo: AlAS-385, E, (5 NRC'621 

(1977» '," , 
Philadelphia ElectriC Co. (ll.erlck), AlAB-262. 1 NRC 163 (1975). petition tor 
review denied, lub. nom. Environmental Coalltlon'ot Nuclear Power v. ~.R.C., 
524 r.2d 1403 (3rd Clr. 1975) _ , " . 
cost-benetlt an.lyo.s for reactor cooling ,votem; ALAB-366, D. (5 NRC 39 

(1977» • 
Phlladelp~la Electric Co; (Limerick). ALAB-262. 1 NRC i63, 199-205. pet. tor 

reV lev denied, 5Z4 r.2d'1403 (3rd Clr. 1975) 
EPA authority tor vater cooling requlremento In NRC proceedlngo; 'CLI-77-008. 

r. (5 NRC 503, 544 (1977» 
Philadelphia Electric Co. (Peach Bottom), 4,AEC 64 (1968) 
. applicant co-ownership ettect. on Ilcenoing consideration,; LBP-77-005. A.' 

(5 NRC 437 (1977» , 
Philadelphia Electric Co. (Peach Bottom). ALAB-216. 8 AEC 13 (1974) 

Inapplicability to NRC Is.uance ot conltructlon permit prior to tlnal EPA 
action; ALAB-366.,C. (5 NRC 39 (1977» , 

Phlladelp~la Electric Co. (Peach Bottom). ALAB-26~. 1 NRC 163 (1975) 
Inapplicability to NRC I.,uance ot construction permit prior to tlnal EPA 

action; ALAB-366, C. (5 NRC 39 (1977» 
Portland General Electric Co. (Pebble Sprlngl). ALAS-333, 3 NRC 804. 806 n.6 
(1976) • . . 
Co.ml.slon regulations relative to private attorneyo general: LBP-77-011, B. 

(5 NRC 481,(1977» _ 
Portland General Electric Co. (Pebble Spring.), ALAB-362, 4 NRC 627 (1976) 

Intervention standing on economic Intero.t as ~atepayer denied: ALAB-376. E. 
(5 NRC 426 (1977» , 

Portland General Electric Co. (Pebble Springs), ASLB Order ot June 10. 1976 
stafr environmental .tate~ent ~ •• pon.lbll1tlest Claa. 9 eecldent 

conold.ratlon: LBP-77-021. (5 NRC 684 (1977» 
Portland General £Iectrlc Co. (Pebble Springs). ClI-76-027. 4 NRC 610 (1976) 

InterventIon standing on econo_le Interest .s ratepayer denied; ALAB-376, E, 
(5 NRC 426 (1977» 

Portland General Electric Co. (Pebble Sprlngl). CLI-76-027, 4 NRC 610, 614 
(1976 ) 

standing to Intervene on econo.lc Intere.ts as ratepayer: LBP-77-017, B. (5 
NRC 651 (1977» 

Potomac Electric Pover Co. (Dougla. Point), ALAB-218. 8 AEC 79. 84-5 (1974) 
gonerlc resolution of enVironmental II.ues on alte suitability: ALAB-380. D. 

(5 NRC 572 (1977» , 
Poto.ac Electric Paver Co. (Dougla, POint). ALAB-277. 1 NRC 53S (1975) 

authority ot ASLAB: AlAB-374. C. (5 NRC 417 (1977» 
conltructlon pormlt I.,uance prior to final EPA action: ALAB-366, C, (5 NRC 

39 (1917» _ ' 
Project Management Corp. (Clinch RIVer Breeder), ALAB-354, 4 NRC 383. 388-89 
(1976 ) 
untl.ely Int.rventlon petition con,lderatlonl; ALAB-384~ C. (5 NRC 612 

(1977» , 
ProJect.Manag •• ent Corp. (Clinch River Breeder). CLI-76-013, 4 NRC 67 (1976) 

TVA jurl.dlctlon over envlron •• ntal .atterl; LBP-77-014. B. (5 NRC 494 
(1977» r 

Project Manage.ent Corp. (Clinch River Breeder), CLI-16-013. 4 NRC 67. 75-75 
(1976) _ 

Co .. "Io.lon'revlev poliCy tor Iov '.nd policy guidance: CLI-77-008. B. (5 NRC 
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NRC,621 (1977)) .. ' "', .' . , ..•. 
U.S.·v. Alu.ln •• Co. at A •• rlca, 148 F.2d 416,'432 (2nd Clr. 1945) 

antltrult revl ... ; LBP-77-001, D, (5 NRC 133 (1977)) ." 

': ) 

':"," 
U.S. v. Arnold Schwinn and Co., 388 U.S. 365 (1967) 

antitrust rev .... ; LBP-77-001, D, (5 NRC 133 (1977»" . 
U.S. v~ Central,Statel Theatres Corp., IB7 r.supp. 114,:147 (~;'j;~: 1960) : 

anti bust .tandard; LBP-77-001, C, (5 NRC'133 (1977». " 
U.S. v. Chao. Pflz.r and Co., 246 r.supp. 464, 469 (t.D.N.Y. 1965) , 

antltru.t r.vle .. , rel.vant'product .arket; LBP-77-001, r, (5"NRC,133, 159 
(1977» , , .", .' , ,: ",' 

U.S; v. Conoolldated Laundrl .. Corp~,.291 r.2d 563 (2d Clr. i961).: ..• 'I; 
antltrult revl ... ; LBP-77-001. t, (5'NRC'133. 148 (1977» " 

U.S. v. duPont, 351 U.S. 377 (1956)" - ' 
antltrult r.v ..... relevant product .arht; LBP-77-001, r, (5 ,NRC 133, ,159 

(1977» ,. , . ' . ,. . . . , i 

U.S. v. duPont, 351 U.S. 377, 391 (1956) . ' . ,,,'., .. 
antltru.t revl ... ; LBP-?7-001' t; (5 NRC 133; 14B (1977», .. 

U.S. v. Gen.ral Kotorl Corp., ,384,U.S. 127 (1966) . ,: '" 
'antltrust'revl.w; LBP-?7-001, D. (5 NRC 133 (1917» " '. 

u.s. v. Griffith, 334 U.S. 100, ,104-08 (1948) . 
antitrust standard; LBP-77-00I. ,C. (5 NRC 133 (!977» 

U.S. v. Grlttlth, 334'U.S',IOO, 105-06 (1948) , 
.ntltruot revl ... ; LBP-77-00I. D, (5 NRC 133 (1977» 

U.S. v. Grlnn.11 .Corp., 384 U.S~ 563, ,70-1 (1966) 
antltrult rev .... ; LBP-77-001; D, (5 NRC 133 (1977» 
antltrult r.v Ie .. , relevant product •• rkst; LBP-77-001, r, ,(5 NRC 133, 159 

(1977» , 
U.S. v. International BUllnes. Kachln .. , 1975 Tr. Ca •• , 60, ,445 (S.D.~.Y. 1975) 

.ntlbu.t ravle .. ; LBP-?7-001, D. (5 NRC 133 (1977» "", 
applicability ot antltruot Ia .. conoldaraUons to .I.chlc utillti; 

LBP-77-007, A, (5 NRC 452.(1977» , 
U.S. v. "a'onlte. 316 U.S. 265, 275 (1942) " 

antitrust revle .. ; LBP-77-001, C,' (S'NRC 133 (1977» 
U.S. v. Par •• ount Plcturel. 334 U.S. ~31, 154, 155, 160, 165, 1~7~73 (194~i' 

antitrust .tandard; LSP-77-001, C, (5 NRC 133 (1977» . 
U.S.' v. Parke, Davl. and Co •• 362 U.S. 29 (1960) . 

antitrust revl ... ; LBP-77-001, D, (5 NRC 133 (1977» . 
U.S. v. Phll.delphla National S.nk, 374 U.S. 321, 359 (1963) 

antitrust r.vl ... , relev.nt product .ark.t; LBP-77-001, F, (~ ~RC 133, lS9' 
(1977» , ,.' . ' 

U.S. v. P~II.delphla National Sank, 37~ U.S. 321, 363. 371 (1963) 
antltru.t .tandard; LBP~77-001, C, (5 NRC 133 (1977» , 

U.S. v. Phlilipsburg National Bank. 3~9 U.S. 350, 361 (1970) 
antlbu.t ravl ... , .. elevant product ... rket; LBP-77-001, r. (5 NRC 133," .15.9 

(1977» " ". ". ' , , 
U.S. v. Radio Corp. of A •• rlc., 358 U.S. 334. 347-52 (1959) ,', ,. , .. ; 

collateral .. toppel 'In aganc~ proceeding.; ALAB-378, B, (5 NRC ,557 (1977» 
U.S. v. S.C.R.A.P., 412 U.S. 669 (1973), " ,. _ ' 
. Jurl.dlctlonal relation between TVA and NRC ov ... NEPA; LB.~':77:'014' A" (5 NRC 

494 (1977» " , I' ,r 
U.S. v. S .. I~, Inc,', 388 U.S. 350 '(1967)" ': . ,.. . " , 

antitrust standard; LBP-77-001, C, (5 NRC 133 (1977» 
U.S. v'. Socon~-Vacuua Oil Co., 310 U.S. lbO, Z24-25 ri 59 (1940) 

antitrust standard; LBP-77-001,' C, (5 NRC 133 (1977)) 
U.S. v. Teralnal Railroad Alln., 224 U.S. 383 (1912) "" 

antitrust r.vle .. ; LBP-77-001, t, (5 ~RC 133, 1~6 (1977» 
U.S. v. Topco As.oclata'i 405 U.S. 59~ (1972) . , 

antltrult llcens. condltlona, .tay pending app.al denl.d; ALAB~385, A, (5 
,NRC 621 (1977» , ',' ,.' 

antltru.t .tandard; LBP-77-001, C, (5 NRC 133 (1977» 
U.S. v. Trenton Potte .. les, 273 U.S. 392, 402 (1927) 

antltru.t atandard; LBP-77-001, C, (5 NRC 133 (1977» 
U.S. v. U.S. GVPSUII Co., 340 U.S. 76, 88 (1950) , 

acope ot antitrust rell.t; LBP-77-007, D, (5 NRC 452 (1977» 

" , 

,,' 

U.S. v. Unlt.d Shoe "ochlnery Corp., 110 F.Supp. 295, 346 (D. " •••• 1953). 
attd.·p." curlulI, 347 U.S. 521'(1954) 
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antltru.t review; LBP-77-001, D, (5 NRC 133 (1977» 
U.S. v. Utah Con.tructlon and "Inlng Co., 3B4 U.S. 394, 421-22 (1965) 

collateral .stoppel In agancy proceeding.; ALAB-378, B, (5 NRC 557 (1977» 
Union £lectrle Co. (Callaway), ALAB-347, 4 NRC 216, 220, 224 (1976) 

wast. manage.ant and reprocelJlng consideration det.rred tor Hartlville; 
ALAB-367, A, (5 NRC 92 (1977» 

Union Electric Co. (Callaway), ALAB-347, 4 NRC 216, 233 n 15 (1976) 
brletlng requlre •• nta to. appellate consideration; ALAB-357, r, (5 NRC 92, 

104 tn 59 (1977» 
United Church or Christ v. F.C.C., 259 F.2d 994 (D.C. Clr. 1966) 

dlscr.tlonary Intervention grant on untimely petition; LBP-77-017, B, (5 NRC 
657 (1977» 

Utah Pie Co. v. Continental Baking Co., 386 U.S. 685 (1967) 
antitrust revlew,'rate structure Justltlcatlon burden; LBP-77-001, G, (5 NRC 

133, 210 n 101 (1977» 
Vermont Yankee NUclear Power Corporation (Vermont Yankee), ALAB-056, 4 AEC 930 

(197Z) 
construction per.lt a.end.ents tor dererr.d Vogtle 1 and 2: LBP-77-002, A, 

(5 NRC 261 (1977»" 
Virginia Electric and Power Co. (North Anna), ALAB-325, 3 NRC 404 (1976) 

NRC NEPA r.sponslbillty, otr.lt. activity: CLI-77-001, C, (5 NRC 1 (1977» 
Virginia Electric and Powor·Co. (North Anna), LBP-75-070, 2 NRC 879 (1975) 

NEPA consideration or alternative.: CLI-77-008, C, (5 NRC 503 (1977» 
Virginia Petroleu. Jobb.rs Assn. v. F.P.C., 259 F.2d 921, 925 (D.C. Clr. 1958) 

Se.brook construction permit .uspenllon pending review alternate lite; 
CLI-77-008, A, (5 NRC 503 (1977» 

Virginia Petroleum Jobbers Assn. v. F.P.C., 295 F.2d 921, 925 (D.C. Clr. 1958) 
e.ergoncy stay pending appeal: ALAB-385, B, (5 NRC 621 (1977» 
rules ot practlc. tor .tay pending appeal: LBP-77-007, B, (5 NRC 452 (1977» 

Virginian Ry. Co. v. U.S., 272 U.S. 658, 672 (1926)(Brandel., J.) 
.tay pending app.al, luee ••• likelihood on •• rlt; ALAB-38S, Gt (5 NRC 621 

.' (1977» ". 
Walz v. Agricultural Ins. Co., 282 Fed 646, 649 (E.D. "Ich. 1922) 

collateral' •• toppal' In agency proceeding.: ALAB-378, A, (5 NRC 557 (1977» 
Westinghouse Electric Corp. v. Free Sewing "achlne Co., 256 F.ld 806, 808 (7th 
Clr. 1958) 
rule. or practice tor otay pending appeal ot antltru.t condition.: ALAB-385, 

D, (5 NRC 621 (1977» I 
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3 ~eln.teln'. Evidence 615(1), p 615-18 
.eque.tratlon exe.ptlon ror N~C .tarr wltne •• ; ALAB-379"D, (5 N~C 565 

( 1977» 
10 CrR 2.101 

scope and tocu. ot NRC NEPA analv.i.; CLI-77-008, E, (5 NRC 503 (1977» 
10 CrR 2.104(d) , 

scope ot ASLB Jurl.dlctlon tor reopening a terMinated proceeding; ALAB-381, 
D, (5 NRC 582 (1977» 

10 CrR 2.202 
scope ot ASLB Jurl.dlctlon tor reopening a ter.lnated proceeding; ALAB-381, 

D, (5 NRC 582 (1977» , 
standard tor review ot show-cau.e proceedlngl; CLI-77-003, 8, (5 NRC 16 

(1977 » 
10 CrR 2.713(c) 

appllcsbility ot collateral e.toppel In dlsqualltlcatlon proceeding.; 
ALAB-378, A, (5 NRC 557 (1977» 

nonsppilcabllltv In attorney reprl.and tor procedural dlaregard; LBP-77-001, 
L, (5 NRC 133, 250 (1977» 

10 CrR 2.714 
Intervention granted tor Shoreha. operating proceeding.; LBP-77-011, A, (5 

NRC 481 (1971» 
prlhl.rlng conf.rence order on Intervention end procedural .atter.: 

LBP-71-017, A, (5 NRC 657 (1977» 
rule. ot practice tor untimely Intervention petition'; LBP-77-012, B, (5 NAC 

486 (1971» 
.tandlng to Intervene on untlmelv petition; LBP-77-~17, B, (5 NRC 657 

(1977» 
untl •• lv Intervention denied tor WPPSS 3 and 5; LBP-77-016, A, (5 NRC 650 

( 1977» 
untl •• ly Intervention on eon •• rvatlon Issues granted on good caul. tor P.ach 

Bottom; LBP-77-012, A, (5 NRC 486 (1977» 
10 crR 2.714a 

appeal-brlet lupplement ordered tor background Intor.atlon; ALAB-388, A, (5 
NRC 640 (1977» 

appeal 'ro. untl.ely antltru.t petition grant tor South Texa.; ALAB-381, A, 
(5 NRC 582 (1917» 

appealabllltv ot contention. denial where Intervention Is granted; ALAB-384, 
B, (5 NRC 612 (1977» 

appellate Jurladlctlon over de laved Intervention petition ruling; ALAS-376, 
B, (5 NRC 426 (1977» 

10 erR 2.114(a) 
late Intervention grant rever.ed tor Three Hlle leland; ALAB-384, A, (5 NRC 

612 (1977» 
party right. to repre •• nt another require. expre •• authority; LBP-77-011, S, 

(5 NRC 481 (1977» 
10 CrR 2.114a 

procedural ruling. dl •• I •• ed a. Interlocutory; ALAB-370, (5 NRC 131 (1977» 
10 CrR 2.714(a) 

rule. ot practice tor untl.elv Intervention petition.; LBP-77-016, S, (5 NRC 
650 (1977» 

.cope ot ASLB Jurl.dlctlon tor reopening a terminated proceeding; ALAS-381, 
D, (5 NRC 582 (1977» 
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untlaely antltru.t Intervention reveroed tor South Texa. Project; ALAB-3el, 
A, (5 NRC 582 (1977» . 

untJ •• lv Intervention granted tor energy con •• rvatJon I •• u. tor Thre. HIJe 
Ioland; LBP-77-010, (5 NRC 478 (1977» 

untl •• ly Intervention on fuel cycle end energy con.crvatlo" concerns denied; 
LBP-77-009, (5 NRC 474 (1977» 

untl.ely Intervention petition conolderatlon.; ALAB-384, C, (5, NRC 612 
(1977 » 

10 CrR 2.714(e) 
11.ltatlon ot particIpatIon rIght. In dI.cretlonary InterventIon grant; 

LBP-77-017, A, (5 NRC li57 (1977» 
10 CrR 2.714(t) 

con.olldatlon ot Intervenor. In dl.cretlonary InterventIon grant; 
Lep-77-017, A, (5 NRC li57 (1977» 

10 CrR 2.715(a) 
IlaIted appearance granted tor untl.ely InterventIon petItIon tor WPPSS 3 

and 5; LBP-77-011i, A, (5 NRC li50 (1977» 
10 CrR 2.715(c) 

InterventIon granted tor Shoreham operatIng proceedlngo; LBP-77-011, A, (5 
NRC 481 (1977» 

rule. or practIce tor non-party exceptIon.; ALAB-359, e, (5 NRC 129 (1977» 
10 CrR 2.717(a) 

applIcatIon to ASLe convened to act on tardy Intervention petItion; 
ALAB-381, 0, (5 NRC 582 (1977» 

ocope or ASLe jurlodlctlon ror reopenIng a terminated proceeding; ALAB-J81, 
0, (5 NRC 582 (1977» 

10 crR 2.718 
rule. or practIce ror directed certlrlcatlon to Comml.sIon; ALAB-382, e, (5 

NRC li03 (1977» 
10 CrR 2.718(c) 

ASLD dloclpllnary action tor attorney conduct; LBP-77-001, L, (5 NRC 133, 
250 (1977» 

10 CrR 2.71B(I) 
ASLB dl.cretlonary procedural authorIty, cro •• exaalnatlon; ALAB-367, A, (5 

NRC 92 (1977» 
authorIty to reVIew ASLB declelon lua Iponte; ALAB-374, B, (5 NRC 417 

(1977» 
Icope or ASLB delegated authorIty, dec lIra tory rellet ror ott.lte 

con.tructlon lapact.; CLI-77-001, e, (5 NRC 1 (1977» 
10 CrR 2.nO(1) 

aotlon to qua.h denIed, lubject to paymant by applIcant ot wltne •• ree.; 
LBP-77-01B, A, (5 NRC 671 (1977»' 

rule. or practIce tor pay.ent ot wltne •• depo.ltlon tee.; LBP-77-018, B, (5 
NRC 671 (1977» 

10 CrR 2.730(t) 
authorIty to revIew ASLB decl.lon oua oponte; ALAB-374, e, (5 NRC 417 

(1977» , 
co-applIcant ertect. on Ilcen.lng proceeding.; ALAB-371, (5 NRC 409 (1977» 
Interlocutory nature or'contontlono denIal where Intervention I. granted: 

ALAB-384, D, (5 NRC 612 (1977» 
procedural ruling. dl •• lo.ed al Interlocutory; ALAe-370, (5 NRC 131 (1977» 
rererral on co-owner.hlp ettect. on Ilcenoing deterred; ALAB-372, A, (5 NRC 

413 (1977» 
rule. of practice ror directed certltlcatlon to Co.ml •• lon; ALAB-382, e, (5 

NRC 603 (1977» 
10 CrR 2.732 

ASLB authority to .ot burdon'or proor In antltrult proceeding; LBP-77-001, 
H, (5 NRC 133, 253 (1977» 

burden or proor reot. with .ovlng party; CLI-77-002, B, (5 NRC 13 (1977» 
rul •• or proctlc. ror .toy pendIng oppeol;'LBP-77-007, C, (5 NRC 452,461 

(1977» 
10 CrR 2.740(b)(1) 

dl.covery proctlce In Co •• I •• lon proceedings: Lep-77-013, B, (5 NRC 4~9 
(1977» 

10 CrR 2.740(c) , 
aotlon to quo.h denied, ,ubJect to pov.ont by oppllcant or wltn ••• ree.: 

1-19 



LEGAL CITATIONS INDEX 
REGULATIONS 

LBP-77-018, A, (5 NRC 571 (1977» 
rules ot practlc. tor pa~m.nt ot wltnes. depo.ltlon tee.; LBP-77-018, B,,(5 

NRC 671 (1917» 
10 CrR 2.758 

prollc.nolng ocrutlny of Inolgnlflcant envlron~.nt.1 I.pa~ts; CLl-77-001"D, 
(5 NRC 1 (1977» 

10 CrR 2.760a . ' 
ASLB dl.cretlonary procedural authorlt~, cross examination; ALAB-367, A, (5 
. NRC 92 (1977» , 

10 crR 2.751a 
Initiation ot LWA hearing b~ applicant; LBP-77-017, C, (5 NRC 557, 568 

(1977 » 
ottslte actlvltl •• allowabl.·undor LWA-1; ALAB-380, t, (5 NRC 572 (1977» 

10 CrR 2.752( a) 
brletlng r.qulre.ento tor eppellat. con.lderatlon; ALAB-367, r, (5 NRC 92, 

10~ fn 59 (1977» 
10 crR 2.770(a) . ',' • 

authorlt~ to review ASLB decisIon sua Ipont.; ALAB-37~, B, (5 NRC 417 
(1977 » 

10 crR 2.785 
authority delegation to hear court-r •• anded question.; CLI-77-007, (5 NRC 

501 (1977» , 
authorltv to, review ASL8 decl.lon sua .ponte; ALAB-374, B t (5 NRC 417 

( 1977» 
quorum basis for authorlt~ del.gatlon; CLI-77-007, (5 NRC 501 (1977» 

10 crR 2.785(d) , , , 
rule. of practice for dlrectod certlflc.tlon to Co •• I •• lon; ALAB-38Z, B, ,(5 

NRC 603 (1917» , , 
10 crR 2.786 

Co •• lallon appellata authority tor tactual or law and policy que.tlons; 
CLI-77-008, B, (5 NRC 503 (1917» , , 

operating llcen •• condition cOMpliance tl •• extension danled'tor Indl.~ 
Point; CLI-77-002, A, (5 NRC 13 (1977» , 

procedural order. for oua oponte r.vlew ot ALAB-366; CLI-77-004, (5 NRC 31 
(1917» , 

scope ot ASLB authorlt~ tor granting declarator~ reI let froD ottllto 
construction Impects; CLI-77-001, A, (5 NRC 1 (1977» 

10 CrR 2.787(a) , , 
ASLAB constitution authority to hear court-r.aanded Midland ISluo.; 

CLI-77-001, (~ NRC 501 (1971» 
10 CrR2.781(b) , ., " ,'. 

procedurel rulings dl •• I.sed e. Int.rIDcutor~; ALAB-310, (b NRC 131 (1971» 
reterral on co-ownership ettect. on licensing deterred; ALAB-372, A, (5 NRC 

413 (1917» , , , , ' 
10 crR 2 App A(Ill )(a)(.5) 

ASLB discretionary procedural authorlt~, cro .. exaalnetlon; ALAS-367, A, '(5 
NRC 92 (1917» 

10 CrR 2 App A(V)(t)(l) 
scopa of tribunal review of Itaft Inyo.tlg.ted uncont •• t.d h.alth and lat.ty 

.attarl; ALAB-383, B, (5 NRC 609 (1971» 
welght.accorded st.tt te.tlmony on unconte.ted health and •• reiy a.tter.;' , 

ALAB-383, S, (5 NRC 509 (1977» . 
10 CrR 2 App A(X)(e) 

scope of ASLS Jurl.dlctlon tor roopenlng,a t.rmlneted proceeding; ALAS-381" 
D, (5 NRC 582 (1971» 

10 CrR 2 App D 
unconte.ted radlologlcel tlndlng. for Wolt Creek; LBP-77-003, A, (5 NRC 301 

(1977» 
10 crR 8 , 

declaratory order authority of ASLB for offllte conltructlon actlvltle. and 
I.pact.; CLI-77-001, B, (5 NRC 1 (1977» 

10 crR 50.10 
NRC NEPA obllgetlons, ott.lt. conltructlon I~pect; CLI-17-001, C; (5,NRC 

(1977» 
10 crR 50.10(b) 

othlte construction relative to LWA-l; ALIIS-380, C, (5 NRC 572' ci977» 
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10 CFR SO.10(c) 
construction activities permissible prior to LWA; LBP-77-0Ib, A, (S NRC 6~3 

(1977» 
oftslte construction relative to LWA-l; ALAB-380, C, (5 NRC 572 (1977» 
prellcenslng .crutln~ of Insignificant envlron •• ntal I.pacts; CLI-77-001, D, 

(5 NRC 1 (1977» , 
10 CFR 50.10(e) , , 

oftslte activities .llowable under LWA-l; ALAB-380, E, (5 NRC 572 (1977» 
10 CFR 50.10(eX2) 

ASLB dlocretlonar~ procedural authorlt~, cro.s examination; ALAB-367, A, (5 
NRC 92 (1977» 

10 CFR SO.12 
prallc.noln" scrutln~ 01 Insignificant envlron .. ental hlp.ct .. ; CLI-77-001. D, 

(5 NRC 1 (1977» 
10 CFR SO.33(d)(") .' 

owner.hlp etlect. on Ilcenolng; LBP-77-005, B, (5 NRC "37 (1977» 
10 CFR 50.3" 

LVA Ilndlngo lor Woll Cr.ek 1; LBP-77-003, A, (5 NRC 30i (1977» 
10 CFR SO."6 

conditioning ot River Bend con.tructlon permit lor ECCS confor.anc.; 
LBP-77-006, (S NRC 4"6 (1977» 

10 CFR SO.S5(b) 
completion date exten.lon lor VogUe 1 and 2; L8P-77-002, A, (5,NRC'26! 

(1977» , 
10 CFR 50.90 

ocope of ASLB Jurisdiction lor reopenln~ a ter.lnated'proceedlng; ALAB-381, 
D, (S'NRC S82'(1977» "t •• , \ 

10 CFR SO App A 
untl •• ly Intervention on Cuel cvcle and energy conservation concerns denied; 

LBP-77-009,'(S NRC 47" (1977» . 
10 CrR 50 App DCC) ( 

late Intervention grant rever.ed f~r Thre~ "lie Ioland; ALAB-384, A, (5 NRC 
612 (1917» 

10 CFR 50 App E 
e .. ergenc~ plan. con.lderatlon at con.tructlon otage; LBP-77-003, C; (5 NRC 

301, 368 (1977» , 
10 CFR 50 App I 

.cope of conotructlon otage findings lor LWA; LBP-77-~03,.A, (5 NRC '301 
(1977» 

10 CFR SO App K 
conditioning ot River Bend conotructlon per .. lt tor ECCS c~nlor.ance; 

LBP-77-006, (5 NRC 446 (1977», 
10 CrR liD App L 

ownerohlp ellect. on Ilcenolng; LBP-77-005, B, (5 NRC "37 (1977» 
10 CFR 50 App N 

unconte.ted radiological Ilndlng. lor Voll Creek; LBP-77-003, A, (5 NRC 301 
( 1977» 

10 CFR 51 
compliance Ilndlngo lor Woll Creek; LBP-77-003, A, (5 NRC 301 (1977» 
.t.11 r-oponolbilitleo lor Environmental I.pact St.te.ent; LBP-77-021, (5 

NRC 684 (1977» 
10 CFR 51.4 

prellcenslng .crutln~ 01 Insignificant envlron.ental IMpact.; CLI-77-001, D, 
(5 NRC 1 (1977» 

10 CFR 51.20 
envlron •• ntal .t.te.ent coverage ot radioactive va.t •• anag ••• nt; ALAB-367, 

E, (5 NRC 92 (1977» 
Icope and focuo of NRC NEPA anal~.I.; CLI-77-008, E, (S NRC S03 (1977» 

10 crR SI.23(a) 
envlron •• ntal .t.te •• nt coverage ot radioactive wast •• an\ge •• nt: ALAB-361, 

E, (5 NRC 92 (1977» 
10 CFR 51.26(.) 

envlron.ental atate.ent coverage ot radioactive vaste .anage •• nt; ALAB-361, 
E, (5 NRC 92 (1977» 

10 CFR 51.26(b) 
scope and tocus 01 NRC NEPA .nal~II.; CLI-77-00B, E, (5 NRC 503 (1977» 
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10 crR 51.50 
scop. and focu. of NRC NEPA analysl.; CLI-71-00a, E, (5 NRC 503 (1917» 

10 CrR 51.52 
offslt. actlvltle •• llow.bl. under LWA-1; ALAB-380, E, (5 NRC 572 (1977» 

10 CrR 51.5Z(e) 
LWA-1 amendment for Hartavili. to allow offslt. construction actlvltl •• ; 

ALAB-380, A, (5 NRC 572 (1977» 
10 CrR 100.3(c) 

Identification of troublesome Se.brook llc.nslng lasues; ALAB-368, (5 NRC 
124 (1977» 

10 crR 100 App A(V)(a)(l)( I) 
unre.olved s.I.~lclty I •• ue. for S.abrook; ALAB-368, (5 NRC 124 (1977» 

40 CrR 122 
Co •• I •• lon rl'pon.lbilitle. under NEPA and rWPCA; ALAB-366, B, (5 NRC 39 

(1977» , ; 
40 CrR 125.36(.) 

Interpretation of EPA authority bV Goneral Coun.el; CLI-77-006, G,«5 NRC 
503, 504 (1977» 

40 CrR 423 
Comml •• lon r •• ponslbilltl •• under NEPA and rWPCA; ALAB-366, B, (5 NRC 39 

(1977» 
Davis, Administrative Law Treatls. 1106 (1958) 

egenc¥ action pending Judicial review of other t.deral agenc¥ action; 
CLI-77-008, A, (5 NRC S03 (1977» 

rederal Rul •• of Appellat. Proc.dure 8 , 
.taV at llcen.e condItion •• u.t be tiled tlrst with ASLB; ALAB-364, (5 NRC 

35 (1977» 
reder.l Rule. of Appellate Procedure 27(b) , 
aut~orttv for i.suance of procedural order without ,beneClt of all partv 

views; ALAB-374, C, (5 NRC 417 (1977» 
rederal Rule. at Civil Procedure 26 

discovery practice In Comml.slon proceedings; LBP-71-013, B, (5 NRC 489 
( 1977» 

red.ral Rul.s of Civil Procedure 26(b)(4) 
rule. of practice tor payment at wltne •• deposition re •• ; LBP-77-018, B, (5 

NRC 671 (1977» 
rederal Rules at Evidence EIS 

applicability at tederal JUdicial e.ample to adjudicatory proceeding.; 
ALAB-379, C, (5 NRC 565 (1977» 

Regulatory Guide 4.2, revision 2 (July 1976) 
NRC NEPA obligations, ofCott. con.trucHon I.pact; CLI-77-001, C,' (5 NRC 1 

(1977» 

• 
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Adalnl.tr.tlve Procedure Act 
altarnatlva tlndlng. ot nexu. In antltru.t revl.w: LBP-77-001, J, (5 NRC 

133, 236 n 150 (1977» 
Ad.lnl.tratlv. Procedure Act,S U.S.C. 554(e) 

ocopa or ASLB decl.r.torv rellat authorltv (ortolt. con.tructlon .ctlvltV): 
CLl-77-001, B, (5 NRC 1 (1977» . 

Adalnl.tratlve Procadura Act, 5 U.S.C. 556(c)(9) 
.copa or ASLB declar.torv rei let .uthorltv (ottolte conotructlon .ctlvltV): 

CLI-77-001, e, (5 NRC 1 (1977» 
Atoalc En.rgy Act 

e.ergency ••• sur •• appropriate tor exlltlng nuclear power llcens ••• : 
CLI-77-003, C, (5 NRC 16 (1977» 

otandlng to Int.rvene on ocono.le Int.r •• to a. rat.p.ver: LBP-77-017, B, (5 
NRC 657 (1977» 

Atoale En.rgv Act 103 
ownerohlp attecto on .ppllc.tlon tor productIon or utilIzatIon tacllltv: 

LBP-77-005, S, (5 NRC 437 (1977» 
Atoalc Energv Act 105 . 

antitrust review etandard, r.latlon ot at.t. regulatlona; LBP-77-001, K, (5 
NRC 133, 244 (1977» 

ownerohlp ettecto on applIcation tor productIon or utIlizatIon t.cllltV: 
LBP-77-005, a, (5 NRC 437 (1977» 

Atoalc Energv Act 105(c) 
burden ot proot ellocatlon In antitrust proceeding: LBP-77-001, ", (5 NRC 

133, 253 (1977» 
Jurlodlctlonal .cope or NRC authorltv tor antltru.t raIler: LBP-77-007, D, 

(5 NRC 452 (1977» 
ocope or NRC antltru.t Ilcen.lng revlew:.LBP-77-001, B, (5 NRC 133, 145 

(1977» . 
Ato.le Enorgy Act 10S(e)(6) 

axt.nt ot NRC .uthorltv to Ilcen •• wIthout antltru.t provlolons: ALAB-36S, 
F, (5 NRC 621 (1977» 

.tay pendIng appe.1 ot antltruot condltlono tor oparatlng Ilc.n •• : ALAB-Je5, 
D, (5 NRC 621 (1977» 

Atoalc En.rgv Act 271 
. JurisdictIonal ralatlon betw •• n TVA and NRC over NEPA I.ou •• : LBP-77-014, B, 

(5 NRC 494 (1977» 
Clayton Act 14 

bulk power .al •• antltr.ot Ilceno. condItIon clarltl.d tor D.vl.-B •••• and 
Perry: LBP-77-008, (5 NRC 469 (1977» 

Energv ReorganIzatIon Act ot 1974, 202(4) 
Co •• I.olon Ilcan.lng re.ponolbllltl.o tor hlgh-lov.1 wa.t •• tor.ge 

tacilltl •• ; CLI-77-009, B, (5 NRC 550 (1977» 
Ilcen.lng requlr •• ent. tor Hantord, savann.h ~Iv.r, .nd RIchland hlgh-l.v.1 

wa.t •• torlge tlcllltl •• : CLl-77-009, A, (5 NRC 550 (1977» 
reder.1 W.ter Pollution Control Act 

Co •• I •• lon obllgltlon. under NEPA and FWPCA; ALAB-366, B, (5 NRC 39 (1977» 
redarll Wlter Pollution Control Act, 401 

Co.alo.lon luthorltv to revl.v .d.quac~ ot stat. c.rtltlcltlon: CLI-77-006, 
H, (5 NRC 503, 5.6 (1977» 

Co •• I •• lon obllgltlon. tor Stat. certltlc.t. prior to con.tructlon per.lt 
I •• ulnc.; ALAB-366, B, (5 NRC 39 (1977» 
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STATUTES 

red.r.1 W.ter Pollution Control Act, SII(c)(2) 
Comml.slon r.vl.w right. tor .d.qu.cy ot 5t.t. 401 cortltlc.te; ALAB-366, B, 

(S NRC 39 (1977» 
EPA authority tor r.actor cooling ayste~ r.qulre.ents In NRC Ilcen.lng 

proc •• dlng.; CLI-71-008, r, (S NRC S03, S44 (1977» 
red.r.1 W.t.r Pollution Control Act, SII(c)(2)(A) 
Co~~ls.lon .uthorlty to revl.w .dequacy ot St.te 401 c.rtltlc.tlon; 

CLI-11-008, H, (S NaC 503, 546 (1977» 
Natlon.1 Envlron.ent.1 Policy Act 102 

untl •• ly Int.rventlon grant tor Thre. "II. I.I.nd; LBP-77~010, (5 NRC 478 
(1971» 

Natlon.1 Envlronaental PollcV Act 10Z(2) 
compllanc. tlndlngs tor Volt Cr •• k; LBP-77-003, A, (5 NRC 301 (1977» 

Natlon.1 Envlroneent.1 Policy Act (NEPA)' I I _ 

altornat. elt. con.ld.ratlons; ALAB-366, E, (5'NRC 39 (1977» ',., 
Com.I •• lon obllg.tlons und.t NEPA and rWPCA; ALAS-366, S, (5 NRC 39 (1977» 
considerations for alt.rnatlve sitos, weight of·St.te findings; CLI-17-008, 
. C, (5 NRC 503 (1977» I .' , • 

eon.lderatlon ot alt.rnatlves, n •• d tor power; ALAB-367, D, (5 NRC 92 
(1977» , 

·con.tru~tlon perelt .u.pen.ion pending re •• nd alte.nat. elte conslder.tlons; 
ALAS-366, r, (5 NRC 39 (1977» " . . 

eost-benetft enaly." tor reactor, cooling erat._ alternatlv •• ; ALAB-366, D, 
(S NRC 39 (1977» '. '" 

Jurlsdictlon.1 rel.tlon betw.on TVA and ,NRC; LSP-77-014, S, (S NRC 494 . 
(1977» . '" 

NRC re.ponslbilltl.s undor (scope ot revl.w, off.lt. actlvltle.); 
CLI-77-001, C, (S NRC 1 (1977» 

ott.lt. v. onslte distinction I.pe.al •• lbl.; ALAB-3eO, C, (5 NRC 572 (1977» 
own.rshlp ettects on application tor production or utilization tacillty; 

LBP-77-00S, B, (S NRC 437 (1977» , 
pre-LWA eon.tructlon actlvltl.s; LBP-77-015, S, (5 NRC 643 (1917»' t, 
rule ot r ... on. tor .ltern.tlv •• It. con.ld.ratlon.; CLI-17-00e, D,' (5 NRC 

503 (1977» . 
• cop. ot .dJudlcatorv bo.rd.' eo.t-ben.tlt analv.i.; ALAB-367, C, (S NRC 92 

(1977» . . 
acop. or ASLB enrorc ••• nt r.sponslbilltl •• , ottslte construction .ctlvltle.; 

ALAB-3eO, B, (5 NRC 572 (1977» 
scopo ot NRC responsibilities tor .lternat. olte .v.lu.tlon.; CLI-77-00e, E, 

(S NRC S03 (1977» . 
st.rt re.pon.lbility tor Envlron •• nt.1 I.p.ct .t.t •• ent; LBP-17-021, (5 NRC 

684 (1977» . 
suftlclency of energy con •• rvatlon contention. relatlv. to applicant'. rat. 
"structur.; ALAB-3B4, D,' (S NRC 612 (1917» • 

Natlon.1 HistoriC Pr.s.rvatlon Act, 15 U.S.C. 470(1)· , 
. ASLB dlocretlon.rv proc.dur.l authorltv, eroo ••••• In.tlon; ALAB-367, A, (5 

NRC 92 (1977» , 
Sh .... n Act 1 
, . bulk pow.r •• 1 ••• ntltrust Ilc.n •• condition cl.rllied tar D.vl.-B •••• and 

P.rrV; LBP-77-008, (5 NRC 469 (1977» 
T.nn ••••• V.II.y Authority Act 

Jurl.dlctlon.1 r.latlon with NEPA .nd NRC; LBP-77-014, S, (b NRC 494 (1971» 

., I 

't, ... 
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:' " 

ACCESS ROADS 
pre-LWA con.tructlon actlvltle •• uthorlz.d by ASLB; ',LBP-7?-OI5;' A, (5 NRC 

643 (1977» 
ACCIDENT 

hardening to wlthst.nd .lrpl.ne cr.sh •• , H.rtovili. r.vlew; ALAB-367, A, (5 
NRC 92 (1977» 

ACCIDENT, DESIGN BASIS , ', 
antlclp.ted tran.lenta with .I.ultan.ou. t.llur. at the .cr ••• Ylte. (ATWS) 

accepted a. I.sue tor BI.ck,Fox; LBP-77-017, B, (5 NRC 657 (1977» 
LNG river trattlc potential tor Hope Creek; LBP-77-022, (5 NRC 694 (1977» 

AD"INISTRATIVE REVIEW . 
app.ll.ta authority to .ub.tltute It I own judg.ent;,ALAB-367, B, (5 NRC 92 

tn 4 (1977» " 
ALVIN W. VOGTLE NUCLEAR PLANT, Unlh.1 and 2 .'.' 

affirmation of conltructlon per.lt Initial dacilioni except tor deterr.l at 
tuel cyele .nd w •• te dl.pol.l I •• ue.; ALAB-375, .(5,NRC 423 (1977» 

con.tructlon per.lt., cOMpletion data ext.n.lon and own.r.hlp chang • 
••• ndment •• pproved; LBP-77-002, A, (5 NRC 261 (1977» 

ANTITRUST PROCEEDINGS 
alternatlva tlndlng. at nuu.; LBP-77-001, J, (5 NRC 133, '238 n'150 (1977»: 
antltrult review atand.rd, .ltuatlon Incon_.et.nt with the law; lBP-77-001, 

D, (5 NRC 133 (1977» " 
burd.n at proot alloc.tlon, ASLB authority; LBP-11-001, ", (5 NRC 133, 253 ' 

(1917 » 
burden at proot tor rate Itructur. justltlcatlon r.lt. with applicant; 

LBP-17-001, G, (5 NRC 133, 210 n 101 (1977» , 
clarltlcatlon at antltrult Ilcen.e conditions tor bulk power .al •• by 

D.vla-Be.'e and Perry; LBP-11-008, (5 NRC 4G9 (1911», . 
clarification at D.vl.-B •••• and P.rry condition; LBP-77-007, A, (5 NRC 452 ' 

(1917» . , " , 
COM.I •• 'on authority to llc.n.e notwlth.tondlng .ntltru.t con.lder.tlon. p.r 

Ato.le En.rgy Act 105(C)(6): ALAS-385, F, (5 NRC 621 (1977))' .' 
extent ot NRC euthorlty to llcen •• without ontltru.t provl.lon.; ALAB-38S, 

F, (5 NRC 621 (1911» , " 
legal .tond.rd. tor .Itu.tlon Incon'l.tent,wlth l.w.; LBP-71-001, B, (5 NRC 

133, .145 (1977» 
Ileanse condition. enu •• reted for D.vl.-Be~ •• ' .nd Perry:'LBP-77-001, A, (5 

NRC 133 (1917)) , . , , . , 
NRC jurl.dlctlon.1 .cope tor r.llet; LBP-77-007,'D, (5 NRC 452 (1977» 
p.nd.nt. Iita at.y danlel,for Ilcen •• condition. tor D.vl.-B •••• and Perry; 

ALAB-385, A, (5 NRC 621 (1977»' -
p.nd.nte lite .t.y at D.vl.-B •••• and Perry condition. d.nled; LBP-77-007,': 

A, (5 NRC 452 (1971» 
r.con.ld.r.tlon raque.t tor South Tex ••• u ••• rIIV dl •• I •• ed; AL~B-381, (5 

NRC 638 (1977» " , 
revl.w .t.nd.rd.; LBP-71-001, E, (5 NRC 133, 148 (1911» , 
review .t.nd.rdl, price .que.ze; LBP-77-001, F, (5 NRC 133, 159 (1911» , 
.copa at Co •• I •• lon'. review •• nd.te; LBP-11-001, B, (5 NRC 133, 145 (1911» 
.cope at, NRC Ilcen.lng review; LBP-11-001, Ii (5 NRC 133, 145 (1911» 
altu.tlon Incon.l.tent with antltru.t I.w.; LBP-71-001, C, (5 NRC 133 

(1977» 
.tate regulatory law. rel.tlon to' cOMpetltlv •• !tuotlon'; L~P-11-001, IC, (5 
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NRC 133, 2~~ (1977» 
stay pending appeal of llcene. condltlona, public Intereat consideration.; 

ALAS-385, D, (5 NRC 621 (1977» , 
ANTITRUST REVIEW 

ASLS Jurladlctlon to direct hearing In abaence ot pending proceeding; 
ALAS-381, D, (5 NIIC 582 (1977» 

Co~.l •• lon jurIsdiction to Inltlat. In absence at pending proceedings; 
ALAS-381, B, (5 NRC 582, 588 (1977» 

Intervention grant rever.ed tor South Texa. due to Jurisdictional tactors; 
ALAS-381, A, (5 NRC 582 (1977» 

regulatory statt and Director ot Regulation role. In untimely Intervention 
handling; ALAB-38I, C, (5 NRC 582, 588 (1977» 

APPEAL BOARD 
••• Ato.lc Satety and Llc.nslng Appeal Board 

APPEALS 
rul •• ot practice tor granting pendente lite etay ot antitrust conditions; 

ALAB-385, D, (5 NRC 621 (1977» 
APPEALS, INTERLOCUTORY _ 

appellate rejection ot ASLB reterrel; ALAB-372, B, (5 NRC 413 (1977» 
ASLAB authority tor accepting dlrect.d certltlcatlon ot procedure I ruling.; 

ALAB-379, S, (5 NRC 565 (1977» 
contentlono denial where Intervention 10 granted; ALAB-38~,;B, (5 NRC 612 

(1977» 
dlaml •• al tor procedural ruling. prior to Initial decision; ALAB-370, (5 NRC 

131 (1977» . 
owner.hlp que.tlon ettecta on licensing .chedule, deterred; ALAB-371, (5 NRC 

409 (1977» . 
APPELLATE POLICY 

denial ot Interlocutory a.que.tratlon certltlcatlon motion; ALAS-373, (5 NRC' 
415 (1977» .' . .' , 

I'"uance ot procedural orderl prior to all party view.; ALAB-374, C, (5 NRC 
417 (1977» 

pendente lite .tay pending appeal; ALAB-385, B, (5 NRC 621 (1977» 
APPELLATE REVIEW 

Co •• I •• lon authority tor tactual and policy que.tlon.; CLI~77-008, B, (5 NRC 
503 (1977» , 

rejection ot ASLB Interlocutory reterral; ALAB-372, B, (5 NRC 413 (1977» 
rule. ot proctlce tor brlets contents; ALAS-385, H, (5 NRC 621, 635 n. 36 

(1977» 
rule. ot proctlce tor brlets contonts; ALAB-38B, B, (5 NRC 640 (1977» 
rulea ot proctlce tor brleta requlre.enta; ALAB-367, F, (5 NRC 92, 104 tn 59 

(1977 » 
rule. oP proctlce tor delayed ASLB rullhg on Inte~ventlon petition; 

ALAB-376, B, (5 NRC 40!E (1977» , ' , 
rule. ot practice tor non-party'exceptlon.; ALAS-369, B, (5 NRC 129 (1977» 
stay ot license conditions .ust bo tlr.t tiled with ASLB; ALAB-364, (5 NRC 

35 (1977» , 
stay pending appeal, .erlt. ot appeal consideration; ALAB-385, G, (5 NRC 621. 
(1977»' ' 

weight of ASLS flndlngl In conllderatlon ot atoy pending appeal; ALAB-385, 
E, (5 NRC 621 (1977» 

APPLICANT 
Include. Llcen ••• 

burden or proot ror pendente lite stay ot antltrult condition.; LBP-77-007, 
C, (5 NRC 452, 461 (1977» 

burden or proot tor rate Itructure Ju.tltlcatlon; LBP-77-00I, G, (5 NRC 133, 
210 n 101 (1977» , , ' 

co-ownerlhlp ettect. on tacility applicatIon; LBP-77-004, (5 NRC 433 (1977» 
co-ownerahlp etrect. on lIcensing con.lderatlon.; LBP-77-00b, A, (5 NRC 437 

(1971» . . 
Commla.lon policy tor tlnanclal a •• latance; ALAB-382, C, (5 NRC 603 (1917» 
tlnanclal condition. tor Vogtl. 1 and 2 con.tructlon per.lt amend •• nta; 

LBP-77-002, A, (5 NRC 261 (197?» 
tlnanclal qualltlcatlons of McGuire, su~.ary dlapo.ltlon consideratIons; 

LSP-77-020, A, (5 NRC 680 (IS?7» 
other tederol agencl •• v. NRC NEPA review obligation. tor Ilcen.lng; 
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LBP-77-014, A, (5 NRC 494 (1977» 
ovnershlp change approved lor Vogtle 1 and 2; LDP-77-002, A, (5 NRC 261 

(1977» . 
ovnershlp .flects on Ilcen.lng process, Interlocutory consideration 

delerred; ALAD-371, (5 NRC 409 (1977» , 
ovnerohlp ellects on nuclear production or utilization lacility application; 

LBP-77-005, B, (5 NRC 437 (1977» 
ovnerohlp queotlon, procedural guidance lor "arble Hill; ALAB-374, A, (5 NRC 

417 (1977» 
rata .tructura,v. anergy con •• rvatlon conalderatlona; ALAB-3S4, D, (5 NRC 

612 (1977» , 
,reoponolbilities lor pre-LWA oflolte activity permitted by ASLB dlocretlon; 

CLI-77-001, D, (5 NRC 1 (1977» 
right to petition lor LWA hearing; LDP-77-017, C, (5 NRC 657, 668 (1977» 

ATO"IC SAFETY AND LICENSING APPEAL BOARD 
adjudlcator~ reoponslbilitleo lor NEPA coot-benefit analyolo; ALAB-367, C, 

(5 NRC 92 (1977» 
appellate authorltv to subotltute Ito own judg.ent; ALAB-367, B, (5 NRC 9Z 

tn 4 (1977» 
authorlt~ lor ruling on court-re.anded ~Idland loouel; CLI-77-007, (5 NRC 

501 (1977» , 
authorlt~ to Iioue procedural order without benefit 01 all part~ vlewo; 

ALAB-374, C, (5 NRC 417 (1977» 
authorltv to reject Interlocutorv ASLD reterral; ALAB-372, e, (5 NRC 413 

(1977 » 
authorlt~ to revlev lua oponte both Interlocutory and Initial ASLB 

declolons: ALAD-374, D, (5 NRC 417 (1977» 
dIrected certilication of Interlocutorv rulings; ALAD-379, e, (5 NRC 565 

(1977» , 
jurlodlctlon to rule on delaved Intervention petition; ALAB-376, A, (5 NRC 

426 (1977» 
NRC staft responsibilities In agenc~ hearlngo; CLI-77-002, C, (5 NRC 13 

(1977 » 
scope or revlev 01 uncontested radiological health and ,aaretv .attero 

revIewed by Itatt: ALAB-383, B, (5 NRC 609 (1977» 
stay pendIng appeal, weIght of ASLB fIndIngs; ALAB-3e5, E, (5 NRC 621 

(15177» 
ATO"IC SAFETY AND LICENSING APPEAL BOARD, JURISDICTION , ' 

dIrected certIfication of Issueo to Co •• lsslon, rulea of practice; ALAB-38Z, 
D, (5 NRC 603 (1977» 

ATO"IC SAFETY AND LICENSING BOARD ._ 
adjudicatory responslbliitleo lor NEPA cost-benellt analvsls; ALAB-367, C, 

(5 NRC 92 (1977») 
ad_lnlotratlve review of Initial declslonl, oubltltute judgment authorltv of 

appellate bod~; ALAB-367, D, (5 NRC 9Z tn 4 (1977» 
alternative lite analVIII obllgatlonl; ALAB-366, E, (5 NRC 39 (1977» 
authorlt~ tor allocation ot burden ot proot; LBP-77-001, ", (5 NRC 133, 253 

'(1977» 
authority tor dlsclpllnar~ action for attorney conduct; LBP-77-001, L,'(5 

NRC 133, 250 (1977» 
authorIty ovar ottllte actlvltle. prIor to LWA grant: LDP-77-015, C, (5 NRC 

643 (1977» 
authority to grant declaratory relIef tor otliite conltructlon I.pact; 

CLI-77-001, B, (5 NRC 1 (1977» 
authority to grant declaratory rei let tor practical need a; LBP-77-015, D, (5 

NRC 643 (1977» 
authorIty to pay vltnell leea In certaIn In.tanc.s; ALAB-3el, D, (5 NRC 603 

(1977» 
consideratIons tor untl.ely Intervention petitIon; ALAB-384, C, (5 NRC 612 

(1977» . 
• crlterla tor power needs conllderatlon.; LBP-77-002, B, (5 NRC 261 (1977» 
dl.cratlon conllderatlon. tor oftllta actlvltle. prIor to LWA Iiouance; 

CLI-77-001, D, (5 NRC 1 (1977» 
dllcretlonary pover to grant untl.ely InterventIon petItIon; LBP-77-017, B, 

(5 NRC 657 (1977» 
toru. tor license condItIon otay petItIon; ALAB-364, (5 NRC 35 (15177» 
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guidance for vltne •• expen.e pay~ent; ALAB-J82, D, (5 NRC 60J (1977» 
NEPA .• ntorc.~.nt re.pon.lbilities Independ.nt ot arbitration I •• ue.; 

ALAB-380, B, (5 NRC 572 (1977» 
NRC otatt r •• ponslbilltl.s In agency h.arlngo; CLI-77-002, C, (5 NRC IJ' 

(1977» -
r.f.rral to ASLAB, co-owner.hlp v. co-applicant queltlon;'LBP-77-004, (5 NRC 

43J (1977» 
ref.rral to ASLAB, co-ovnerahlp v. co-applicant queatlon; LBP-17-005, A; (5 

NRC 437 (1977» . 
role In controlling offolte trano.lo.lon line actlvltleo .fter envlron.ental 

and olte ouitability finding.; ALAB-JeO, E, (5 NRC 572 (1~77» _ 
role In relation to Director of Nuclear Reactor Rogulatlon; ALAS-380, E, (5 

NIIC 572 (1977» " _ 
rulings aubJect to AS LAB oua ~pont. review authority; ALAB-374, B, (5 NRC. 

417 (1977» , ' 
,ocope of alternatlve'power conolderatlono'tor NEPA; ALAB-J67, D, (5 NRC 92 

(1977» " ' 
scope ot dlocretlon for hearings .anagement; ALAB-J76, 0, (5 NRC 426 (1977» 
scope of procedural dlocretlon during hearlngo; ALAB-367, A, (5 NRC 92 

(1977» , 
scop. of r.vlev ot uncontested radiological health and .atety .attero 

reviewed by otaff; ALAB-383, B, (5 NRC 609 (1971» , 
velght of findings In con.lderatlon of .tay pending appeal; ~LAB-385, E, (5 

NRC 621 (1977» - _ ,J ' 

ATOHIC SArETY AND LICENSING BOARD, DISCRETIONARY POWER 
seque.tratlon of vltne •••• during hearing, Interlocutory certification 

denied; ALAB-373, (5 NRC 415 (1977»' -
ATOHIC SArETY AND LICENSING BOARDS, JURISDICTION 

antltru.t revl.w Initiation for t.r.lnated proceedlngo; ALAB-381, D, (5 NRC 
582 (1917» , ,. , ' 

ATTORNEY 
Co •• Io.lon do •• "ot furnish for agency I"dlvldual pro .... dlng.; ALAS-376, A, 

(5 NRC 426 (1977» 
disciplinary action 'for conduct, ASLB authority; LBP-77-001, L, (5 NRC 133, 

250 (1977» , 
AT liS 

o.e Accld.nt" De.lgn Ba.I.; LBP-77-017, A, (5 NRC 657 (1917» 
BARNWELL rUEL RECEIVING AND STORAGE STATION . 

~at.rlal' license, d.nlal of _otlon to co.p.1 discovery; LBP-77-013, A, (5 
NRC 489 (1977» 

BLACK rox NUCLEAR GENERATING STATION, Unit. 1 and Z 
construction per.lt InterventIon appeal, supple.ental brlel. ordered; 

ALAB-388, A, (5 NRC 640 (1977» , 
construction per.ltl, Intervention and procedural prah •• rlng cont.renc. 

rullnpI; LBP-77-017, A, (5 NRC 1i57 (1977» ,-
construction permit., p.rtV •• eklng dl.coverv m.v b. required to pay expert 

vi tn •• , f •• o; LBP-77-018, A, (5 NRC 671 (1977» , 
constructIon per.lts, procedural appeals held lnterlocutory and dl •• ' •• ed: 

ALAB-370, (5 NRC 131 (1977» 
BRIErS 

attorney reprl.and for exceeding •• xlmum slz.: LBP-77-001, L, (5 NRC 133, 
250 (1971» 

rule. ot practice for appellate consideration; ALAB-367, r, (5 NRC 92, 104 
tn 59 (1977» 

rule. ot practice for co.pl.teneo.; ALAB-385, H, (5 NRC 621; 635 n. 36 
(l977» 

rul •• or practlc. tor procedural hl.tory content ot appeal; ALAB-388, B, (5 
NRC 640 (1977» 

.pecltlclty r.qulred for challenging rES adequacy; ALAB-367, E, (5 NRC 92 
(1977 » 

BURDEN or PRoor 
.ee Proot, Burden of 

CERTIrICATIDN 

• 

,petition tor directed, on tlnanclal a •• I.tanc. 100ue denied; ALAB-382, A, (5 
NRC 603 (1977» _ 

rule. or practice tor app.llate directed certification to Co •• I •• lon: 
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ALAB-~82, B,'(5 NRC 50~ (1977» 

CL::~t'rol co'n.lde~atlon. tor Hartsvillo: ALAB-~67, A, (5 NRC 92 (1977» 
COAL, _ 

considerations a. alternative energy source tor Hartsville lacillty; 
ALAB-~67, A, (5 NRC 9Z (1977» 

COLLATERAL ESTOppeL 
I •• Re. Judicata 

COMMISSION 
I •• Nuclear Regulatory Comml.slon 

CONSTRUCTION , 
completion date oxten.lon approved,tor Vogtle 1 and 2; LBP-77-002, A, (5 NRC 

261 (1977» 
envlron .. enhl I.pact troll ottslte actlvltle., .cope ot ASLB au'thorlty over; 

CLI-77-001, B, (5 NRC 1 (1977» 
LVA actlvltlo. tor on.lte v.,ott.lto locatlono; ALAB-~80, C, (5 NRC 572 

(1977» 
orr,lto actlvltY,revlew, .cope or NRC NEPA authorlty;,CLI-77-001, C, (5 NRC 

1(1977» 
pro-LWA requo.t handling ror ort.lto actlvlty;'iBP-77~015, B, (5 NRC 543 

( 1977» 
CONSTRUCTI ON PERMITS , , ' 

artlr .. atlon ror Vogtl. with dorerral or tuel cycle and wo.te dlapooal 
quootlono; ALAB-375, (5 NRC 423 (1977» 

a.end.ento approvod ror Vogtle 1 and 2 co_pletlon date and owner.hlp change; 
LBP-77-002, A, (5 NRC 261 (1977» 

euthorlzatlon ror River Bend rollowlng ECCS co.pllanco artldavlt; ALAB7383, 
A, (5 NRC 609 (1977» . 

conditioning tor orr.lte conltructlon activity, NRC authority; CLI-77-001, 
C, (5 NRC 1 (1977» ',_ ' , 

condltlono Ilrtod tor Hope Creok LNG river trartlc accident potential; 
LBP-77-0ZZ, (5 NRC 594 (1977» _ " , 

con.tructlon permit condltlona tor River_Bend uranium luel cycle .ttect.; 
LBP-77-006, (5 NRC 446 (1977» _ , 

lnt.rlm .uspenslon h •• rlnga, untl •• lv Intervention granted tor Peach Bottom; 
LBP-77-012, A, (5 NRC 486 (1977» 

Intorlll .uoponllon hearing., untillely Intorventlon granted,ror Throo 11110 
I.land: LBP-77-010, (5 NRC 478 (1977» 

Intorl •• u.ponolon pending alternative alte con.lderatlon. In light or 
cooling .y.to. uncortalnty; CLI~77-008, A, (5 NRC 503 (1977» , 

nonapplicability or Ilcenoing roqulre.ent. to hlgh-levol waote otorago 
racilitlo.; CLI-77-009, A, (5 NRC 550 (1977» 

pondonte lito .tay continuation donled pondlng Co •• I •• lon rovlow or Soabrook 
.u.pon.lon; CLI-77-005, (5 NRC 40~ (1977» , , -

Soabrook .u.ponolon rovlew .chodulo; CLI-77-004, (5 NRC,31 (1977» 
atatu. or Seabrook por.lta pending .Iternat •• Ito con.lderatlon.; ALAB-366, 

f, (5 NRC 39 (1977» " 
.u.pon.lon ror cooling .y.t.e derlcloncle. allowed to .tand while 

altornatlvo con.ldorotlono re.andod ror Soabrook; ALAB-366, A, (5 NRC 39 
(1977» 

CONSTRUCTION PERMITS, APPLICATION ,_ 
ownor.hlp'ottoct. on Ilceniing nuclear production or utilization racillty; 

LBP-77-005, B, (5 NRC 437 (1977» 
CONSTRUCTION PERIIITS, PROCEEDINGS 
~.cc •• s road upgrading and Itorage laydown tor prepurcha.ed equlp~.nti 

LSP-77-015, A, (5 NRC 643 (1977» , , 
altornato .Ito con.ldoratlon., .tatus or e.l.tent conotructlon per.lto 

pondlng ro .. nd conlld.ratlon; ALAS-366, f, ,(5 NRC 39 (1977» -
appollato handling or dolayed Intervention ruling.; ALAS-376, A, (5 NRC 426 

(1977» , ' 
eppollato review or Hart.vllio NEPA and .Ito .ultability finding.: ALAB-367, 

A, (5 NRC 92 (1977» 
eppllcant co-ownorlhlp doe. not coapol,co-appllcant .tatus; LBP-77-005, A, 

(5 NRC 437 (1977» 
ASLB authority to grant decl.rator¥ rellor'ror orr.lte envlron.ontal I.pact; 

CLI-77-001, A, (5 NRC 1(1977» 
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ASLB NEPA con.ld.ratlon. prior and post per.lt authorization; ALAB-3BO, D, 
(5 NRC 572 (1977» 

co-own.~shlp .ftect. on scheduling, ASLAB consideration deterred: ALAB-372, 
A, (5 NRC 413 (1977» 

excavation continuance pending Co •• ' •• lon review of per.lt revocation; 
CLI-77-006, (5 NRC 407 (1977» 

h.arlng. cancelled tor co-applicant rel.suance tor "arble Hili; LBP-77-004, 
(5 NRC 433 (1977» 

Interim suspenllon he. rings, vltn •• s handling procedures tor Midland; 
ALAB-379, A, (5 NRC 565 (1977» 

LVA-l ocop. Interpreted to Include ottslte tran •• I •• lon construction 
actlvltle. for Hartoville; ALAB-380, A, (5 NRC 572 (1977» 

Marbl. Hill postpone.ent vacated and r.manded tor continuance on 1.,u •• 
oth.r than co-ownerlhlp que.tlon; ALAB-371, (5 NRC 409 (1977» 

NRC Jurisdiction ror lo.uanc. prior to rlnal EPA envlron.ental 
det.r_lnatlon.; ALAB-3E6, C, (5 NRC 39 (1977» 

NRC NEPA review obligation. for Phlpp. Bend; LBP-77-014, A, (5 NRC 494 
(1977) ) 

proc.dural guidance tor hearlngl sch.dullng on appllcant-ownerohlp qU.ltlon; 
ALAB-374, A, (5 NRC 417 (1977» 

r.op.nlng bV ASLAB to accept ECCS co_pi lane. arfldavlt for Rlv.r Bend; 
ALAB-36l, A, (5 NRC 509 (1977» 

reopening of record tor ~.w lntor •• tlon, Justification n •• ded: LBP-77-016, 
C, (5 NRC 550, 553 (1977» 

leap. of •• erg.ncv pion. conolderatlon; LBP-77-003, C, (5 NRC 301, 358 
(1977» , 

S.abrook unr.,olv.d troublelo •• loou •• Identlflad; ALAB-358, (5 NRC 124 
(1977» 

lequ.otratlon during taotl.onv, Interlocutorv certltlcatlon denied; 
ALAB-37J, (5 NRC 415 (1977» 

untl •• lv Int.rventlon danled for Hope Cr •• k fu.1 cvcl. and .n.rgv 
conoarvatlon loouel; LfP-77-009, (b NRC 474 (1977» 

untl •• lv Intervention granted on energy con.ervatlon I •• u •• tor P.ech 
Bottom: LBP-77-012, A, (5 NRC 485 (1977» 

untl •• l, InterventIon gr.nt.d on .nergy con •• rvatlon I •• ue. tor Thr •• "II. 
Illand: LBP-77-010, (5 NRC 478 (1977» 

CONTENTIONS 
appaalabllltv of denial at cartaln but not all; ALAB-384, B, (5 NRC,512 

(1977» 
COURTS 

applicability of f.daral procedural pracadanto tor adjudlcatorv haarlngo; 
ALAB-379, C, (5 NRC 555 (1977» 

CROSS EXAMINATION 
••• al80 Te.tl_ony 
I.e allo Wltn •••• ' 

ocop. at ASLB proc.dural dl.cr.tlon for allowing; ALAB-367, A, (5 NRC 92 
(1977» 

.t.tuo at NRC wi tn ••••• ~urlng; ALAB-379, D, (5 NRC 555 (1977» 
DAVIS-BESSE NUCLEAR POVER STATION, Unit. I, Z and 3 

antltru.t condition' clarlfl.d tor bulk powar o.la.; LBP-77-008, (5 NRC 459 
(1977» 

.ntltru.t condition., pandent. lite atav d.nlal: LBP-77-007, A, (5 NRC 452 
( 1977» 

antltru.t proc.edlng, Ilceno. condltlona enu •• rated; LBP-77-001, A, (5 NRC 
133 (1977» 

antltruat revl.w, collatera' eotoppal and attornav dloquallflcatlon .attero: 
ALAB-378, A, (5 NRC 557 (1977» 

oparatlng Ilc.n •• , pond.nte Iita atav denied for antltruot condltlono; 
ALAB-385, A, (5 NRC 621 (1977» 

DAVIS-BESSE NUCLEAR POVER STATION, Unit. I, 2, and 3 
antltru.t Ilcen.lng condltlono, otaV r.qu.ot r.dlrect.d to ASLB; ALAB-364, 

(5 NRC 35 (1977» 
DECISION, INITIAL 

appellate authorltv for judg.ent .ubatltutlon. during ad.lnlltrative revlaw; 
ALAB-357, B, (5 NRC 92 fn 4 (1977» 

DECLARATORY ORDERS 
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Icope and authorIty tor ASLB In ott.lte constructIon actlvltl •• ; CLI-77-001, 
B, (5 NRC 1 (1911» 

DELAY 
tl~allness ot ruling on Intarventlon patltlon; ALAB-316, D, (5 NRC 426 

(11111» • 
DESIGN BASIS ACCIDENT 

.aa Accldant, Design Basis 
DISCIPLINE 

ASLB authority tor attorney; LBP-17-00I, L, (5 NRC 133, 250 (lSI17» 
DISCOVERY 

denial where conte.ted Interrogatorl •• ara Irrelevant to proceeding; 
LBP-77-01J, A, (5 NRC 489 (1971» 

non-appaalability ot ASLB Interlocutory ruling.; ALAB-310, (5 NRC 131 
( 1917» 

pay.ent by applicant authorized tor expert vltne •• depositIon; LBP-71-018, 
A, (5 NRC 671 (1977» 

rule. ot practice tor Co~ml •• lon proceedIngs; LBP-11-013, 8, (5 NRC 469 
( 1917» 

DISQUALIFICATION • 
dl •• I ••• 1 attlr~ed tor D.vl.-B ••••• nd P.rry attornev contllct ot Intar •• t 

ground.; ALAB-318, A, (5 NRC 557 (1977» 
EARTHQUAKES 

adequacy ot liCensing consideration tor VPPSS 3 and 5; LBP-77-016, C, (5 NRC 
650, 653 (1977» . 

n.ed tor changing .ell.lc dellgn tor McGuire, lumaarV dllpo.ltlon 
conllderatlonl; LBP-77-020,'A, (5 NRC 660 (1917» 

ECONOIIIC INTERESTS 
Intarventlon Itandlng denlad tor utility ratepayer; ALAB-376, E, (5 NRC 426 

( 1917» 
.copa 0' protection under Atomic Energy Act; LBP-77-017, B, (5 NRC 657 

( 1977» 
ECONOMICS 

nuclear v. coal tual tor WPPSS 3 and 5, adaquacy ot licensing conllderatlon; 
, LBP-77-016, C, (5 NRC 650, 653 (1911» . 

EFFLUENTS, RADIOACTIVE 
ra.oval ot r.d-walt •• qulp.ent tor Cherokae; LBP-71-019, (5 NRC 616 (1971» 

ELECTRICITY 
••• aloo Enargy Conlarvatlon 

appallata ravlaw ot H.rtlville; ALAB-367, A, (5 NRC 92 (1977» 
need tor power Itandard tor conslderatlonl; LBP-11-003, B, (5 NRC 301, 356 

( 1971» 
need v. price elaltlclty tor Wolt Cr.ek; LBP-17-003, A, (5 NRC 301 (1911» 
pov.r needl conolderatlon. crltarla; LBP-17-002, B, (5 NRC 261 (1971» 
povar ne.ds tor McGulr. In light ot lolar axpanslon, su •• ary dllpolltlon 

conllderatlona; LBP-71-020, A, (5 NRC 660 (1971» 
Icope ot alternatlva .ethodl tor producing; ALAB-367, D, (5 NRC 92 (1971» 

EMERGENCY CORE COOLING SYSTEMS 
co_pll.nce attldavlt tor RIVer Bend; ALAB-363, A, (5 NRC 609 (1977» 
co.pllance ot River Bend, lupple •• nt.1 record required; LBP-71-005, (5 NRC 
. 446 (1971» 

EMERGENCY PLANS 
Itandord tor conltructlon .taga consideration; LBP-77-003, C, (5 NRC 301, 

368 (1971)) 
ENERGY CONSERVATION 

accepted •• l •• ue tor P.ach Botto. per.lt Iu'penllon hearing.; LBP-71-012, 
A, (5 NRC 466 (1971» 

accepted al ISlue tor Threa Mile I.land per.lt suspenllon hearings; 
LBP-77-010, (5 NRC 476 (1977» 

adequacy ot llcen.lng consideration tor WPPSS 3 and 5; LBP-77-016, C, (5 NRC 
650, 65.] (1917)) , 

envlronmontal ettect. denied a. ground tor untl.ely Intervention In Hope 
Craek con.tructlon proceedings; LBP-77-009, (5 NRC 474 (1~77» 

lutrlcleney ot contontlonl relatlve to rate .tructure; ALAB-J64, D, (5 NRC 
612 (1971» 

ENERGY RESEARCH AND DEVELOP"ENT ADMINISTRATION 
Ilcen.lng re.ponslbllltv tor high-level wa.ta storage tacliitle.; :' 
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CLI-77-009, S, (5 NRC 550 (1977» 
ENVIRON"ENTAL CONSIDERATIONS 

agricultural I_pact tor wolr Creok; LSP-77-003, A, (5 NRC 301 (1977» 
alt.rnatlve .n.rg~ lources and coal v. nuclear comparleon;. LBP-17-003, A, (5 

NRC 301 (1977» 
alternative lite analVlla acope, Intervenor v. ASLS obllgatlona; ALAB-366, 

E, (5 NRC 39 (1977» 
conalderatlon ot power alternative., acope ot ASLB; ALAB7367, D, (5 NRC 92 

(1977» , 
COlt benetlt analv.11 ot alternative generation, lum.arV dllpo.ltlon 

conllderatlona; LBP-77-020, A, (5 NRC 680 (1977» 
coat-benotlt balanCing or a reactor, NRC obllgatlona; ALAS-366, D, (5 NRC 39 

(1977)) , 
energy conl.rvatlon ••• sur •• , luttJclency ot contentions tor NRC 

consideration; ALAS-38~. D. (5 NRC 612. (1977» , 
EPA v. NRC Jurladlctlon over water qualltv during rlactor Ilcenilng; 

CLt-77-008; F, (5 NRC 503, 544 (1977» 
tuel pool Itorage capacltv tor Wolt Creek; LBP-77-003, A, (5 NRC 301 (1977» 
Intervenor ha. burdon ot going torward,wlth NEPA I •• ue.; ALAS-367. G. (5 NRC 

92 (1977)) 
Jurisdictional acope ot EPA and NRC pending tlnal detar.lnatlon.; ALAB-366, 

C, (5 NRC 39 (1977» . 
• onltorlng atatlonl tor cooling water operation artects;,LBP-77-019, (5 NRC 

676 (1977». , , ' 
.ountaln laurel-hardwood .tand tloodlng consideration tor Cherokea; 

LBP-77-019, (5 NRC 676 (1977» 
need tor power v. price ela.tlcltv tor/Walt Cr •• k; LBP-77-003, A,,(5 NRC 301 

(1977)) 
NEPA co.t-benorlt analVlla, adJudlcatorv board r.lponllblllt'el; ALAB-367, 

C, (5 NRC 92 (1977» 
HEPA cOlt-beneUt appellate review tor Hartoville; ALAB-367, A, (5 NRC 92 .' 

(1977)) " 
HEPA cost-bonetlt balance betore and .rter peralt authorl~atl~~; ALAB-380, 

D, (5 NRC 572 (1977» 
HEPA r.lpon,lbllltle, ror lite alternatlvel; CLl-77-008, C;.(5 NRC 503 

(1977 » 
NRC relponllbllltv tor NEPA r.vlew of facllltv ot,other tederal applicant; 

LBP-77-014, A, (5 NRC 494 (1977» , '., 
NRC Icope ot NEPA review authorltv, ott'lte'conltruetlon,actlvlt¥:, 

CLI-77-001, C, (5 NRC 1 (1977» 
nucle.r deco.al.ltonlng tor Wolt Creek; LSP-77-003, A, (5 NRC 301 (1977» , 
on.lte v. ott.lte per.lallbl. LWA actlvltle.; ALAB-380, C, (5 NRC 572 

(1977» :. ' -
plutonlu. recycle tor Wolt Creek; LBP-77-003, A, (5 NRC 301 (1977» 
prelleenalng con.lderatlon b¥ ASLB prior to LWA II,uance: CLI-77-001, D, (5 

NRC 1 (1977» 
redre.llbllltv ot pre-LWA authorized activity: LBP-77-015, C, (5 NRC 6~3, 

(1977» ,~ 

rule ot reason tor NEPA coat-balance .n.l¥.I~ ot .It.rnatlv~ .It •• ; . 
CLI-77-008. D, (5 NRC 503 (1977» 

Icope ot ASLB NEPA r •• pon.lbilitle.; ALAB-380, S, (5 NRC 572 (1977» 
scope of NRC NEPA relponllbilitle. tor alternative .Ite evaluation; 

CLI-77-008, E, (5 NRC 503 (1977» , 
.cope of site luitability I.tue. re.olved generlcellv tor LWA I •• uance; 

ALAB-380, D, (5 NRC 572 (1977» 
acope ot TVA v. NRC obllgatlona tor NCPA review; LBP-77-01~. S. (5 NRC 494 

(1977» , 
spec:ltlclty required tor challenging FES adequacl/: ,ALAB-367. E. '(5 NRC 92 

(1977» " , 
uranlua evallabllltv tor Wolt Creek; LBP-77-003, A. (5 NRC 301 (1977» 
water avallablllt¥ tor Walt Creek; LBP-77-003, A, (5 NRC 301 (1977» 
water quality certltlcatlon, NRC authorltv to review State; CLI-77-008. H, 

(5 NRC 503, 546 (1977» 
water quality protection, coordination ot EPA, NRC and State 

responsibilities: ALAB-366, S, (5 NRC 39 (1977» 
ENVIRONMENTAL PROTECTION AGENCY 
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authority ot General Counsel opinion tor adjudicatory hearings; CLI-77-008, 
G, (5 NRC 503, 504 (1977» , , , , " 

authority over ettluent 11.ltatlon. tor NRC licensed reactor tacilitle.; 
CLI-77-008, r, (5 NRC 503, 544 (1977» , 

jurl.dlctlon over water quality .atter.; ALAB-366, B, (5 NRC 39 (1977» 
jurl.dlctlonal relation with NRC over cooling water etfluents; CLI-77-008, 

r, (5 NRC 503, 544 (1977» , , • 
NRC Jurisdiction over con.tructlon per.lt lasuance prior to tlnal 

envlron.ental determinations; ALAB-366, C, (5 NRC 39 (1977» 
ENVIRONMENTAL STATEMENT 

scope at ASLB alternative power considerations; ALAB-367, D, (5 NRC 9Z 
(1977 )) 

.pecltlclty required tor challenging FES adequacy; ALAB-367, E, (5 NRC.9Z 
(1977 )) 

EV;~~~~Er.sponslbllltles tor; LBP-77~OZI, (5 NRC 684 (1977» 

.ee Aftldavl to 

.ee al.o Te.tl.ony 

.e. a180 Wltne ••• s 
simultaneous tIling or written pre •• ntatl~n does not .ttect burden or 'proof: 

ALAB-377, A, (5 NRC 430 (1977» , 
EXCEPTIONS 
'briefing requlre.ent. for appellate consideration; ALAB-367, r, (5 NRC 9Z, 

104 tn 59 (1977» 
rules at practice tor appellate review at non-party; ALAB-369, B, (5 NRC lZ9 

(1977 )) 
EXTENSION OF TIME - , " 

••• TI •• , Extenalon 
FACILITV 

.ee .pecltlc tacilitle. 
FINANCIAL ASSISTANCE ", 

COII.IOIlon policy In adjudicatory proc'eedlng. torblda case-by-ca .. 
con.lderatlon; ALAB-38Z, C, (5 NRC 603 (1977» 

denial tor Greenwood; ALAB-376',A, (5 NRC 426 (1977,» , 
denied tor Midland Intervenor.; ALAB-38Z, A, (5,NRC 603 (1977» 
denied tor Peach Botto. Intervenors; LBP-77-012, A, (5 NRC 4B6 (1977» 
denied tor Three Mile I.land Intervenors; LBP-77-010, (5 NRC 478 (1977» 
denied tor untl.aly Intervention petition tor Hope Creek; LBP-77-009, (5 NRC 

474 (1977» , ' 
pay.ant authority tor dl.covery dapo.ltlon.; LBP-77-018, B, (5 NRC 671, 

(1977)) 
rule. of practice tor partlclpanh In Individual proceedings':, ALAB-376, C, 

(5 NRC 4Z6 (1977» 
wltne .. te .. aay be paid by ASLB'dllcn'tion; ALAB-3~2, D, (5 NRC 603 (1977)) 

'FINANCIAL QUALIFICATIONS 
McGuire applicants, summary ,dl.po.ltlon considerations; LBP-77-020,.A, (5 

NRC 680 (1977)) . ' 
lIultlple owner con.ldaratlon. tor Vogtle 1 and 2, condition. tor 

con.tructlon per.lt a •• ndmant.; LBP-77-00Z, A, (5 NRC 261 (1977» 
FORT CALHOUN STATION, Unit 2 

con.tructlon per.lt application, 'co-owner.hlp v. co-applicant; LBP-77~~05, 
A, (5 NRC 437 (1977» 

construction per.lts, appellat. consideration of co-ownership que.tlon , 
deterred; ALAB-372, A, (5 NRC 413 (1977» 

FUEL 
.e. Reactor Fuel. 

GENERAL COUNSEL 
EPA, authority tor adjudicatory hearing.; CLI-77-008, G, (5 NRC 503, 504 

(1977» 
GOOD CAUSE , 

untlaely Intervention patltlon, criteria tor deter .. I':lng; ALAB-384, C, (5 
NRC 612 (1977)) 

GOVERNMENT AGENCIES 
.aa allo .peclflc agencle. 

GREENWOOD ENERGY CENTER, Unit. Z and 3 
construction peralt proceeding.,' delayed Intervention ruling .ant back t'; 
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ASLB: ALAB-376, A, (5 NRC 426 (1977» 
HARTSVILLE NUCLEAR PLANT, Units lA, 2A, IB end 2B 

con.tTuctlon p.T.lts, LWA-l .odlflcatlon to allow oft.lt. construction ot 
tren.~I •• ln line.: ALAB-380, A, (5 NRC 572 (1977» 

con,tructlon per.lts, NEPA t.aue. atttr.ed In part, denied In part: 
ALAB-367, A, (5 NRC 92 (1977» 

HEALTH AND SAfETY 
edJudlcator~ tribunal .cope ot review tor uncont.sted .atter. alread~ 

Tevlewed b~ .tatt; ALAB-383, S, (5 NRC 609 (1971» 
eppilcablllt~ ot r •• JUdlcate to operating .tago I •• ues: LBP-17-020, A, (5 

NRC 680 (1971» 
personnel radiatIon exposures accepted a. ISlue In Black Fox; LBP-77-017, At 

(5 NRC 651 (1971» 
see also E •• rg.nc~ Plans 

HEARINGS 
. ••• al.o Con.tructlon Peraaltl, Proceedings 

••• 81so Llcenllng Proceedings 
•••• 1eo Operating Llcen ••• , Proceeding. 

eppilcablllt~ ot tedoral court procedural pre.edent. In adJudl.etor~: 
ALAB-319, C, (5 NRC 565 (1977» 

ASLB dl.cretlon for wltn •••• equo.tratlon during adJudlcator¥ procoedlng.: 
ALAB-313, (5 NRC 415 (1917» 

rul •• or practice tor objecting to prehearlng .chodulo; ALAB-317, B, (5 NRC 
430 (1971» 

wltno ••• tatu. ot NRC .tatt; ALAB-379, 0, (5 NRC 565 (1977» 
HOPE CREEK GENERATING STATION, Unit. 1 and 2 

constructIon permit, untt •• ly InterventIon denied tor luel cyci. and enerQ¥ 
con •• Tvatlon I •• u •• ; LBP-77-009, (5 NRC 474 (1977» 

con.tructlon per.lt. modltled, LNG river trattlc .ccldont potential: 
LBP-17-022, (5 NRC 694 (1977» 

INDIAN POINT, Unit 2 
operating Ilcon.e, pro.edural •• ttor. tor non-part~ exception.; ALAB-369, A, 

(5 NRC 129 (1977» 
INDIAN POINT, Unit. 1, 2 and 3 

operating Ilcon.o condition co.pllance, .xten.lon doni ad tor .01 •• lc 
.onltorlng notwork; CLI-71-002, A, (5 NRC 13 (1977» 

oporatlng Ilcen.o, _ol •• lc .onltorlng h.arlng .ch.dulo procoduro; ALAB-377, 
A, (5 NRC 430 (1977» 

INITIAL DECISION 
.e. Decillon, Initial 

INTERLOCUTORV APPEALS 
•• e Appeall, IntoTlocutor~ 

INTERVENORS 
altornatlvo lito anal~111 obligations: PLAB-366, E, (5 NRC 39 (1977» 
brlor .peclrlclt~ required ror challonglng fES ad.quac~; ALAB-367, E, (5 NRC 

92 (1977» 
burdon ot going forward with NEPA I •• u •• : ALAB-367, G, (5 NRC 92 (1977» 
Co •• I •• lon pollc¥ tor tlnanclal a •• I.tancI; ALAB-3B2, C, (b NRC 603 (1977» 
dl.covor¥ right. hold Interlocutor~ tor .ppeal purpo ••• ; ALAB-370, (5 NRC 

131 (1977) I 
ocono.lc Intoro.t •• r.topaver: LBP-77-017, Bt (5 NRC 657 (1977» 
.cone_le Interelt as ratepayer do •• not grant Intervention .tanding: 

ALAB-376, E, (5 NRC 4Z6 (1977» , 
tlnancl.1 a._I_tan.e dlnlod tor untl.ol~ Hope Crook Intervention; 

LBP-77-009, (5 NRC 474 (1977» 
financial a •• I_tanco to participant. In Individual proceeding.; ALAB-376, C, 

(5 NRC 426 (1977» 
INTERVENTION 

appo.1 brlot. tor Black Fox ordored .upplo.lntod; ALAB-388, A, (5 NRC 640 
( 1977» 

.ppe.l.blllt~ tor delawed ASLB ruling: ALAB-376, B, (5 NRC 426 (1977» 
contontlon_ donlal appoalability where Intervention I. gTanted: ALAB-384, B, 

(5 NRC 612 (1977» 
good cau.o JUltltlcatlon tor untl •• l~ tiling; ALAB-384, C, (5 NRC 612 

(1977» 
1I.ltod appearanco granted In lI.u ot ,untl.ol~ Intervontlon grant; 
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LBP-77-016, A, (5 NRC 650 (lS77» 
repre.entatlon ot other parties requires expre •• authority; LBP-77-011, B, 

(5 NRC 481 (1977» 
rule. ot practice tor handling untl.ely petitions; LBP-77-012, B, (5 NRC 48S 

(1977» 
standing on econo.lc Intere.t a. ratepayer denied; ALAB-37S, E, (5 NRC 426 

(1977» 
,tanding right, on econo.le Int.r •• te In construction permit proce.dlngs; 

LBP-77-017, S, (5 NRC 657 (1977» 
tl.elln ••• ot ruling, scop. ot ASLB dl.cretlon tor; ALAB-376, D, (5 NRC 426 

(1977» 
untl.ely antitrust petitions tiled atter tar.lnatlon ot construction per.lt 

proceeding; ALAS-381, C, (5 NRC 582, 588 (1977» 
untl.ely antltru.t petitions In ab.ence ot pending con.tructlon or operating 

proceedings; ALAB-381, B, (5 NRC 582, S88 (1977» 
untl.ely dl.cretlonary grant tor Block Fox; LBP-77-017, A, (5 NRC 657 

(1977» 
untl.ely grsnt tor Peach Bottom con.ervatlon I ••• e.; LBP-77-012, A, (5 NRC 

486 (1977» 
untl.ely grant tor Three Mile Island on con.ervatlon I •• ues; LBP-77-010, (5 

NRC 478 (1977» 
untl.ely petition handling by ASLB; LBP-77-017, B, (S NRC 657 (1977» 

ISSUES 
anticipated transient. without .cram (ATWS) eccepted a. controversy tor 

Black Fox; LBP-77-017, A, (5 NRC 657 (1977» 
burden ot going torward with environmental; ALAB-367, G, (5 NRC 92 (1977» 
con.tructlon .tage unre.olved I •• ue. tor Seabrook Identltled; ALAB-368, (5 

NRC 124 (1977» 
econo.lc Intere.t a. ratepayer rejected a. I •• ue tor Black Fox; LBP-77-017, 

A, (5 NRC 657 (1977» 
peraonnel radiation exposure. accepted .a controver.v tor Black Fox; 

LBP-77-017, A, (5 NRC 657 (1977» 
radioactive .aterlal tran.port accepted a. controver.y tor Black Fox; 

LBP-77-017, A, (5 NRC 657 (1977» 
.abotlge accepted as controver.y tor Black Fox; LBP-77-017, A, (5 NRC 657 

(1977» 
.abotage and ATWS accident con.lderatlon accepted tor Black Fox; LBP-77-017, 

B, (5 NRC 657 (1977» 
JAMESPORT NUCLEAR POWER STATION, Units 1 and Z 

construction per.lts, at.tt f •• ponllbilltl •• tor envlron.ental .t.t ••• nt:' 
LBP-77-021, (5 NRC 684 (1977» 

JURISDICTION 
.ee AtOMic Satety and Licensing Appeal Board, Jurl.dlctlon 
.ee Ato.lc Satety and Llcen.lng Board, Jurl.dlctlon 
.ee Nuclear Regulatory Co •• I.slon, Jurl.dlctlon 

LAYDOWN AREAS 
pre-LWA construction actlvltlee authorized by ASLB; LBP-77-015, A, (S NRC 

643 (1977» 
LICENSE TO OPERATE 

••• Operating Llcen ••• 
LICENSEE 

.ee Applicant 
LICENSING BOARD 

.ee Ato.lc Sat.ty and Llcen.lng Board 
LICENSING PROCEEDINGS 

se •• Iso Construction Per.lts, Proceedings 
••• a1.0 H.arlng. 
eee alao Operating Llcen.e., Proceedings 

antltru.t proceeding. Initiation In ab.ence ot either con.tructlon or 
operating proce.dlng.; ALAB-381, D, (5 NRC S82 (1977» , 

Co •• I •• lon polley on tlnanclng partiCipants In agency proceedings; ALAB-38Z, 
C, (5 NRC 603 (1977» 

res Judlcata.rule. ot practice; LBP-77-020, B, (S NRC 680 (1977» 
rule. ot practice tor tlnanclal ••• I.tance to participant. In Individual 

proceeding.; ALAB-376, C, (5 NRC 426 (1977» 
rules or practice on .tandlng to Intervene, econo.le Intere.t; ALAB-376, E, 
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(5 NRC 426 (1977» 
.cope ot ASL8 discretion tor ,hearings .anagement; ALAB-376, D, (5 NRC 426 

(1977» 
scope o. tribunal review ot uncontested radiological health and satetv 

matters already reviewed bV statt; ALAB-383, B, (5 NRC 609 (1977» 
L1MITED APPEARANCE ' , 

granted In lieu at tull .tatus tor untimely petitioner; LBP-77-016, A, (5 
NRC 650 (1977» . . 

LIMITED WORK AUTHORIZATION 
applicant's right ,to petition tor hoarlng; LBP-77-017, C, (5 NRC 657, 668· 

( 1977» 
ASLB authority oVer ott.lte activities prior to grant; LBP-77-015, C, (5 NRC 

643 (1977» • 
discretionary per.lsslon tor ottslto actlvltle. prior to Issuance; 

CLI-77-001, D, (5 NRC 1 (1977» 
envJron~.ntal considerations prior and post constructlon-peralt 

authorization; ALA8-J80, D, (5 NRC 572 (1977» 
modltlcatlon. to .Ite ouitability and envlron.ental tlndlngs tor Cherokee; 

L8P-77-019, (5 NRC 676 (1977» 
NEPA and .Ite suitabllltv piUS unconte.t.d health and oatety tlndlng. for 

Wolt Creek; LBP-77-003, A, (5 NRC 301 (1977» 
rules or practice tor handling pre-grant activity 'requests; LBP-77-015, B, 

(5 NRC 643 (1977» 
rul.s ot practice tor Initiating hoarlng; LBP-77-017, C, (5 NRC 657, 668 

(1977» " 
scopo ot actlvltle. allowable atter site suitability and envlron.ental 

tlndlngs; ALAB-380, E, (5 NRC 572 (1977» 
.cope ot actlvltleo authorized, onslto v. ottolto; ALAB-J80, C, (5 NRC 572 

(1977» 
MARBLE HILL NUCLEAR GENERATING STATION, Units 1 and 2 " 

construction hearing. cancelled tor co-applicant rol.suance; LBP-77-004, (5 
NRC 433 (1977» , 

construction per.lt, procedural Instruction tor applicant-ownership 
qu.stlon; ALAB-374, A, (5 NRC 417 (1977» 

construction per.lts, co-applicant que.tlon deterred vlth hearing 
postpone.ent vacated and re.anded; ALAB-371, (5 NRC 409 (1977» 

MATERIALS LICENSES" PROCEEDINGS, ' 
motion to co.pel discovery denied tor Barnwell; LBP-77-013, A, (5 NRC 489 

(1977» 
MIDLAND PLANT, Unit. 1 and 2 

construction per.lt, co.pllance, •• quelterlng ot proapectlv. wltn ••••• ; 
ALAS-365, (5 NRC 37 (lS77» 

construction per.lt, procedural, Instruction tor vltne •• handling; ALAB-379, 
A, (5 NRC 565 (1977» " 

construction per_Its, Interlocutory certltlcatlon ot .equestratlon rule 
denied; ALAB-373, (5 NRC 415 (1977» 

tlnanclal assl.tance denied tor Intervenor.; ALAB-382, A, (5 NRC 603 (1977» 
MOUNTAIN LAUREL ' 

tloodlng con.lderatlon. tor Cherokee; LBP-77-019, (5 NRC 676 (1977» 
NEED FOR POWER 

applicable standard tor ASLB conolderatlons; LBP-77-003, B, (5 NRC 301, 358 
(1977» 

NRC llEGUL~T10NS 
••• Nuclear Regulator~ Co •• tlslon 
see Rules and Regulation. 

NUCLEAR REGULATORY COHMISSION I 
authority delegation where quoru. lacking tor court-r.~and.d MIdland I •• u •• : 

CLI-77-007, (5 NRC 501 (1977» , 
authority to 'lcen •• operatlon'notwlthltandlng antltrult'conllderatlonl: 

ALAS-Je5, F, (5 NRC liZ1 (1977» 
authorltw to review State water quality certltlcatlon: CLI-77-00S, H, (5 NRC 

503, 546 (1977» 
certltlcatlon ot I •• ue. tro_ ASLAB, rules ot practice; ALAB-38Z,'B, (5 NRC 

603 (1977»- " , ,I' : 
environmental NEPA r .. ponslbllitles: ALAB-380, B, ,(5 NRC 5n (1977» 
envlron.ental obligation. In relation to TVA applicant; LBP-77-014, B, (5 
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NRC 494 (1977» . 
jurlodlctlon over construction p.rmlt Is.uance prior to tlnal EPA 

dotermlnatlon; ALAB-36f, C, (5 NRC 39 (1977» 
jurl.dl~tlon over wator quality matter.; ALAB-J66, B, (5 NRC 39 (1977» 
jurlodlctlon to Initiate antltruot proceodlng In ab •• nce ot pending 

proceedlngo; ALAB-381, B, (5 NRC 582, 588 (1977» 
Jurisdictional relation with EPA over cooling water ettluent.; CLI-77-008, 
- F, (5-NRC 503, 544 (1977» • .' 

'Jurisdictional .cope tor granting antitrust rellet; LBP-77-007, D, (5 NRC 
452 (1977» • _ . , . _ 

Ilconsing re.pon.lbility tor high-level waote .torage tacilitlo.; 
CLI-77-009, B, (5 NRC 550 (1977» 

NEPA obligations tor co.t-benotlt balancing; ALAB-366, D, (5 NRC 39 (1977» 
regulation. do not r.qulre e.ergoncy action tor'alleged adver.e .atety 

Inlorutlon; CLI-77-003, C, (5 NRC 16 (1977» , . 
re. judicata 'ettoct. on Internal control at proceeding.; ALAB-378, C, (5 NRC 

557 (1977» 
ocope at antltruot review; LBP-77-001,.I,.(5 NRC 133, 145 (1977» 
.cope at NEPA responslbilitle., alternato slte.ovaluatlon;.CLI-77-008, E, (5 

NRC 503 (1977» • ' 
ocopo ot,NEPA rovlew euthorlty, ott.lto con.tructlon actlvlty;,CLI-77-00I, 

C, (5 NRC 1 (1977» 
NUCLEAR REGULATORY COMMISSION, PERSONNEL 

soquo.terlng at statt-pro.poctlv. wi tn ••••• during compllanco hearing.; 
ALAB-365, (5 NRC 37 (1977» 

.tatt d.cl.lon. rovlowable und.r abu.e at discretion standard; CLI-77-003, 
B, (5 NRC 16 (1977» .-

.tatt re.ponslbilitio. betoro adjudicatory board; CLI-77-00~, C, (5 NRC 13 
(1977» . 

weight at opinion. on unconte.ted radiological health and .atoty .atter.; 
ALAB-3e3, B, (5 NRC 609 (1977» 

OPERATING LICENSES, , 
antitrust conditions, stay roque.t redirected to ASLB tor Initial handling; 

ALAB-364, (5. NRC 35 (1577» 
nonapplicability at Ilcenoing roqulre.onto to hlgh-Ievol wa.te .torago 

tacilitlo.; CLI-77-009, A, (5 NRC 550 (1977» 
OPERATING LICENSES, PROCEEDINGS 

antltru.t provision at Ato.lc Enorgy Act 105(C)(6); ALAB-3eS, F, (5 NRC 621 
(1977» 

Intervontlon grantod.tor Shoreha. procoodlng.;·LBP-77-011, A, (5 NRC 481 
(1977» . 

lato Intervontlon grant revoroad tor Threo Milo blond; ALAB-384, A; (5 NRC 
612 (1977» .' _' 

non-party excoptlon. to Initial decl.lon; ALAB-369, A, (5 NkC 129 (1977» 
procedural que.tlons tor •• I •• le .onltorlng Issue tor Indian Point: 

ALAB-377, A, (5 NRC 430 (1977»",", . 
rul •• or practice for representation or other partl •• In Co •• tlslon 

procoedlng.; LBP-77-011, B, (5 NRC 481 (1977» 
ORAL ARGUPIENT , 

rule. at practlco tor unbrlorod I.sue.; ALAB-38S, H, (5 NRC 621, 635 n. 36 
(1977» 

PEACH BOTTOK ATOPlIC POWER STATION, Unl to 2 -and 3 .• ' 
conltruetlon permit auapenslon hearlnge, untlmelv Intervention granted on 

consorvatlon I •• ueo; LBP-77-012, A, (5·NRC 485 (1977» 
PERRY NUCLEAR POWER PLANT, Un I to 1 and 2, . . 

antitrust conditions clarltlod tor bulk powor .ales: LBP-77-008, (5 NRC 469 
(1977» , 

antltru.t condition., pondonte lito otay donlal; LBP-77-007, A, (5 NRC 452 
(1977» 

antltru.t proceeding, Ilconso conditions onumerated: LBP-77-001, A, (5 NRC 
133 (1977» 

antitrust revlow, collateral ootoppel and attorney dloqualltlcatlon .attor.; 
ALAB-378, A, (5 NRC 557 (1977» 

con.tructlon por.lt, pondente lite otay at antltruot conditions donled; 
ALAB-38S, A, (5 NRC E21 (1977» 

PHIPPS BEND NUCLEAR PLANT, Unlto 1 and 2 
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con.tructlon por.lt, nece •• ltv tor NRC NEPA rovlew; LBP-11-014, A, (5 NRC 
494 (1911» 

PLUTONIU'" 
recvcle con.lderatlon. tor Wolt Creek; LBP-17-003, A, (5 NRC 301 (1977» 

POWER NEEDS 
oee Electrlcltll 

PR£HEARING CONfERENCE 
ordor. on InterventIon and procedural ~atter. tor Black fox; LBP-77-017, A, 

(5 NRC 657 (1977» 
scheduling obJectIon. ~u.t b. tIled pro~ptlll; ALAB-377, B, (5 NRC 430 

(1977» 
PROOf, BURDEN Of 

allocation In antltru.t proceeding; LBP-11-001, !'I, (5 NRC 133, 253 (1911» 
ettect. trom II.ultanooua tiling ot written evldenc.; ALAB-311, A, (5 NRC 

430 (1911» 
Intervenor's b.rden ot going torward with NEPA II ••• '; ALAB-361, G, (5 NRC 

92 (1977» 
JUltltlcatlon ot rate Itructure reltl with applicant In antltru.t revIew; 

LBP-11-001, G, (5 NRC 133, 210 n 101 (1911» . . . 
relt. with DQvlng partV; CLI-11-002, B, (5 NRC 13 (1917» 
rule. ot practlc. tor .tall p.ndlng appe.l; LBP-11-007, C, (5 NRC 452, 461 

(1917 » 
PUBLIC INTEREST 

antitrust Ilcen.lng condition. otall pending app.al; ALAB-38S, D, (5 NRC 621 
(1911» 

RADIOACTIVE EffLUENTS 
•• e Ettluont., Radloactlvo 

RADIOACTIVE "'ATERIALS TRANSPORT 
accopted a. I •• ue In controverlY tor Black fox; LBP-17-017, A, (5 NRC 651 

(1911» 
RADIOACTIVE WASTES 

accepted a. 1.luo In controvorlll tor Black fox; LBP-11-011, A, (5 NRC 657 
(1911 » 

dllpolal que.tlon. dot.rred tor Vogtlo; ALAB-31S, (5 NRC 423 (1911» 
Ilcon.ability ot hlgh-Ievol .torago tacilltl •• , recon.lderatlon; CLI-11-009, 

A, (5 NRC 550 (1917» 
NRC licensing responslbllltv tor wa.t. proco.slng racilitl/; CLI-17-009, B, 

(5 NRC 550 (1971»' . 
REACTOR COOLING SYSTEMS 

EPA authorltll ovor cooling .ttluonts trom NRC Ilcon.od tacilitle.; 
CLI-11-008, f, (5 NRC 503, 5H (H11» 

EPA uncert.lntr tor S.abrook, Inter •• conatructlon per.lt au.penalon; 
CLI-11-008, A, (5 NRC 503 (1911» 

monitoring progr ••• odltlcatlon. tor Cherokee cooling towerl; LBP-11-019, (5 
NRC 676 (1977» 

NEPA conlldoratlon. tor altornatlvel; CLI-77-008, C, (5 NRC 503 (1971» 
REACTOR fUEL CYCLE 

consldoratlon denIed without prejudIce tor P.ach Bottoa; LBP-77-012, A, (5 
NRC 486 (1917» 

conold.ratlon donlod wIthout prejudice tor Throe "'II. I.land; LBP-71-010; (5 
NRC 478 C 1977» 

envIronmental con.ld.ratlonl d.t.rred tor Vogtl.; ALAB-375, (5 NRC 423 
(1977» 

envlron.ental .ttoct. donl.d al ground tor untl.ell/ Intorventlon In Hope 
Cro.k conotructlon procoedlng.; LBP-11-009, (5 NRC 414 (1911» 

tlndlng' tor Rlvor Bond con.tructlon por.lt; LBP-71-006, (5 NRC 446 (1911» 
RECONSIDERATION 

.u ••• rll dl •• ls •• 1 or raquo.t tor antltru.t bearing to~ South Tax •• ; 
ALAB-J81, (5 NRC 638 (1917» 

tl •• ext.n.lon granting to~ tiling roqullt; ALAB-38S, (5 NRC 636 (1911» 
REDRESSIBILITY 

con.lderatlon to~ pre-LWA .uthorlzed .ctlvltll; LBP-77-015, C, (5 NRC 643 
(1911» 

REGULATORY STAff 
••• Nuclear Regulator¥ Co •• l.slon. Per.onnel 

RES JUDICATA 
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alllr.ed a. dl •• I ••• 1 ground. lor attornew dl.qu.lllication charge.; 
ALAB-378, A, (5 NRC 557 (1977» 

appilcabilltw lor .u •• arv dlopo.ltlon 01 .aletv and environmental looue.; 
,LBP-77-020, A, (5 NRC 680 (1977» • 

appilcabilltw In Co •• I •• lon proceedings; ALAB-378, B, (5 NRC 557 (1977» 
appilcabllltv where dlver.ltv 01 partie. or I •• ue.; LBP-77-00I, H, (5 NRC 

133 (1977» 
-appilcabllltv where lor.er action I~cluded additional partie.; ALAB-378, D, 

(5 NRC 557 (1977» 
appilcabllltv where public Intere.t require. n.w Judgm.nt; LBP-77-001, H, (5 

NRC 133 (1977» 
attornew conlilct 01 Intere.t, qua~ltw ot prior decl.lon;" ALAB-378, C, (5 

NRC 557 (1977» 
rul •• ot practlc. tor antltru.t proceeding.; LBP-77-001, H, (S NRC 133 

(1977 » 
rule. 01 practice tor Co.~I •• lon proce.dlng.; LBP-77-020, D, (5 NRC 680 
, (1977» , , 

lu ••• ty dllpolltlon approprlaten ••• tor sat.tv and envlron.ental '.sue.; 
LBP-77-020, B, (S NRC 680 (1977» 

RIVER BEND STATION, Unit. 1 and 2 
con.t .. uctlon p ..... 1t authorization to11owlng ECCS co'apllance aCtldavlt; 

ALAB-383, A, (5 NRC 609 (1977» 
con.tructlon p.rmlts, Ilndlngl on uranlua 1 .. 1 cvcla .Itact.; LBP-77-006, (5 

'NRC 446 (1977» 
RULES 'AND REGULATIONS 

appllc.bllltw 01 Federal court pr.cedence tor ASLB guidance; ALAB-379, C, (5 
NRC 565 (1977» , , 

RULES OF PRACTICE , 
ad.lnl.tratlv. Itav pending appeal require. Irreparable InJurv showing; 

ALAB-38S, C, (5 NRC 621 (1977» 
app.al brl.t •• hould Includ.'procedural hl.torv; ALAS-388, s, (S NRC 640 

(1977» , , 
app.llat •• uthorltv to reject ASLB Int.rlocutorw r.terral; ALAB-372, B, (S 

NRC 413 (1977» , 
appellat. con.lderatlon brlet. ~equlre.ent.; ALAB-367, F, (5 NRC 92, 104 tn 

S9 (1977» 
app.llate r.vlew authorlt¥ over Initial decision content; ALAB-367, B, (5 

NRC 92 In 4 (1977» 
appellate revle .. 01 delaved Intervention ruling; ALAB-376, B, (S'NRC 426 

(1977» 
'appellate r.vlew ot tactual, lav and pol lev determination. bV Comml •• lon; 

CLI-77-008, B, (5 NRC S03 (1977» _ 
appellat. r.vle .. 01 non-partv exception.; ALAB-369, B, (5 NRC 129 (1977» 
ASLAB procedural order authorltv; ALAB-374, C, (5 NRC 417 (1977» 
ASLB authorltv to grant d.claratorw practical-need rell.t; LdP-77-015, B, (5 

NRC 643 (1977» _ 
brlel. tor appellate review; ALAB-385, H, (5 NRC 621, 635 n. 36 (1977» 
burden ot gOing torward wlth'envlron.ental I •• ues; ALAB-367"G, {5 NRC 92 

(1977» ., , 
burden 01 prooC allocation In antitrust proceeding.; LBP-77-001, M, (5 NRC 

133, 2S3 (1977» , 
burden 01 proot tor rate'.tructure Juotltlcatlon; LBP-77-001, G, {S' NRC 133, 

210 n 101 (1977» . 
burden 01 proot r •• t. with Moving partv; CLl-77-002, B, (5 NRC 13 (1977» 
certilication or Interlocutor¥ ASLB ruling.; ALAB-379, B, (S NRC 565 (1977» 
collateral •• toppel appilcabilltw In Comml •• lon proceedings: ALAB-378, D, (S 
, NRC 557 (1977» 
directed c.rtilication ot I •• ue. trom ASLAB; ALAB-382, B, (S NRC 603 (1977» 
dloclpllnarw authorltv or ASLB tor attorney conduct; LBP-77-001, L, (5 NRC 

133, 250 (1977» 
dl.cove.v In Co •• I.slon proc •• dlng.; LBP-77-013, B, (5 NRC 489 (1977» 
dlscoverw vI tn ••• te •• In ag.ncy proc •• dlng.; LBP-77-018, B, (S NRC 671 

(1977» , , , 
EPA genoral coun.el authorltv Dve. NRC adJudlcatorN hearIngs; CLI-77-008, G, 

(S NRC 503, 504 (1977» . 
rlnanclal a •• I.tance to participant. In IndiVidual proceedings; ALAB-376, C, 
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(5 NRC "26 (1977» , . 
guldanc. tro. judicial proceedlngo; ALAB-379, C, (5 NRC 565 (1977» 
handling ot untl.ely Intervention p.tltlon; LSP-77-016, B, (5 NRC 650, 

(1977» " , 
Ilcen.lng conolderatlon. ror alternative NEPA alte evaluation; CLI-77-008, 

D, (5 NRC 503 (1977» , . 
LWA h.arlng ror applicant; LBP-77-017, C, (o'NRC 657, 668 (1977» 
nonapplicability or Ilcen.lng requirements to hlgh-l.v.1 wast. otorag •. 

tacilitles; CLl-77-009, A, (5 NRC 550 (1977» , ' 
objection. tI.ellne .. ror p,..hearlng conterenc.; ALAB-377, S, (5 NRC' ~30 

( 9 77» " " , 
ord.r to show cau.e, Initiation or untl •• ly antltruat r.vlew; ALAS-3S1, C. 

(5 NRC 582, 588 (1977» , 
pendante lit. atay p.ndlng appeal; ALAB-385, S, (5 NRC 621 (1977» 
reopening ot proceeding. ror new Intor.atlon, ju.tllication needed; 

LBP-77-016, C, (5 NRC 650, 653 (1911» 
reopening of tar_tnat.d proce.dlng_ tor mat.rlal change In ~lrcu.sta"c •• ; 

ALAB-J8I, D, (5 NRC 582 (1917» . 
,apr •• entatlon of other partJ •• requlr ••• "pre., authorlt'y:' LBP-77-011, 'B, 

(5 NRC 481 (1917» 
re. Judicata applicability where additional partie. were joining In prior 

action; ALAB-31S, D, (5 NRC 557 (1911» , 
re. Judicata In agency proce.dlng.; LBP-71-020, ~. (5 NRC 680 (1977» 
re. judicata In antltru.t proceedings; LBP-77-001, H, (5 NRC 133 (1977» 
ocope or ASLAB review authority over ASLB procedural ruling.; ALAB-374, B, 

(5 NRC 417 (1977» , 
scope or ASLB delagated .uthorlty to grant declaratory relle( (ortalte 

construction); CLI-77-001, B, (5 NRC 1 (1917» 
ocope or e •• rgoncv plan. con.lderatlon at conotructlon etage; LBP-77-003,' C, 

(5 NRC 301, 368 (1977» 
•• qu.sterlng ot pro.pectlve .tart wi tn ••••• ; ALAB-36S, (5 NRC 37 (1971» 
ahow-cau •• proc •• dlng., atandard ot review; CLI-77-003. B, (5 NRC 16 (1977» 
at.rt re.pon.lbilitle. betore, adjudicatory board; CLI-77-00Z, C, (5 NRC,13 

(1977»' '" 
otarr re.ponslbilitle. ror environmental .tatement; LBP-77-021, (5 NRC 68" 

( 1977» 
.tandard tor review 01 .tarr show~cau •• deter.lnatlon; CLI-77-003, B, (5 NRC 

16 (1977» 
.tandlng to Intervene on economic Intere.t a. ratepaMer denied: ALAB-37S, E, 

(5 NRC '426 (1977» 
standing to Int.~vene on economic Intere.t. a.,ratepaver; LBP-77-017, B, ,(5 

NRC 657 (1977» , 
.ta~ pending appeal ot antltruot condition., public Intere.t con.ld.ratlon.; 

ALAB-365, D, (5 NRC 621 (1977»' ' 
.tav pending appeal, adJudlcatorV,ltandard tor consideration: LBP-77-007, B, 

(5 NRC 452 (1977» , 
ItaV pending appeal, appellate review: ALAB-385, E, (5 NRC,621 (1971» 
otay pending appeal, burden or proot ,on .ppllcant; LBP-77-007, C, :(5,NRC 

452, 461 (1971» 
otaV pending app.al, •• rlt. or app.~l consideration: ALAB-385, G, (5 NRC 621 

(1977» , 
untl .. ly antltru.t Intervention petition.: ,ALAB-381, B, (5 NRC 5,82, 588~. 

(1977» 
untl.ely antitrust Intervention p.tltlon., regUlatory .tatt·role; ALAB~381, 

C, (5 NRC 582, 588 (1977» , 
untl.elv Intervention petition. handling: LBP-77-012, B, (5 NRC "86 (1977» 
untl.ely Intervention petition., crlterl. tor consideration: ALAB-384, C, (5 

NRC 612 (1977» 
weight accord.d to State envhonllenhl finding.: CLI-77-008', 'c, (5 NRC 503 

(1977» 
wltne ••• eque.trotlon during hearIng., Interlocutory certlrlcatlon d.nled; 

ALAB-373, (5 ~RC ~15 (1977» 
SABOTAGE , 

eccepted a. I •• u. In controverlY lor Black rox: LBP-77-017, A, (5 NRC 657, 
(1971» , , " , 

~ntl.ely I~terventlon grant tor Black rox pot.ntlal; LBP-77-017. B, (5 NRC 
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557 (1977» 
SAFEGUARDS 

••• rgeney _easur •• required tor alleged adver •• lafety Intormatlon on 
exl.tlng llc.n •• I; CLI-77-003, C, (5 NRC 15 (1977» 

••• rgeney reque.t denied tor all strategic .peclal nucle.r •• terla' 
llc.n •••• ; CLI-77-003, A, (5 NRC 16 (1977» 

SAFETY 
. ••• [ •• rOlney Plan. 

s.e Envlron_ent.l Considerations 
.ee H.alth and Sarety 

SEABROOK NUCLEAR STATION, Units 1 and '2 
construction per.lt au.penalon, cooling tover alternative considerations 

~ •• anded to ASLB while au.penslon stands; ALAB-366, A, (5 NRC 39 (1977» 
con.t~uctlon p.~mlt, un~e.olved and t~ouble.ome I •• ue. Identlrled; ALAB-368, 

(5 NRC 124 (1977» , . , ' 
construction permits su.penslon, Unit 1 excavation work eontlnuance approved 

pending ALAB-366 ~evlew; CLl-77-006, (5 NRC 407 (1977» . 
construction perlllt_, pendente lit. stay ot per.lt suspension dented; 

CLI-77-005, (5 NRC 403 (1977» 
const~uctlon pe~mlt., su.penslon p.ndlng additional lite comp4~I.on and 

cooling IYltem review; CLI-77-008, A, (5 NRC 503 (1977» 
constructlon-plr.lt-suspenslon review Ichedule; CLI-77-004, (5 NRC 31 

(1977» , 
SHOREHAPI NUCLeAR POWER STATION, Un It 1 " 

operating llcen.e proceeding, Inte~ventlon granted; LBP~77-011, A, (5 NRC 
481 (1977» 

SHOW CAUSE PROCEEDINGS 
NRC Initiation rational. need not I-ply guilt; ALAB-381, C, (5 NRC 582, 588 

(1977» " • " 
Itandard ror review or starr deciSions; ,CLI-77-003, B, (5 NRC 16 (1977» 

SITE EVALUATION ' , ' 
alternate considerations In light at cooling .yste. uncertainties, Seabrook 

Inte~l. au.penslon; CLl-77-008, A, '(5 NRC 503 (1977» , 
,alternative analy.ls .cope, Intervenor v. ASLB obligation.; ALAB-366, E, (6 

NRC 39 (1977» 
environmental v. econoalc considerations; CLl-77-00B, C, (5 ~RC 503 (1977» 
rlndlngs ror wolr Creek; LBP-77-003, A, (5 NRC 301 (1977» 
hardlnlng to withstand airplane cra.hes, Hartsville review; ALAB-367, A, (5 

NRC 92,(1977» " ,. . 
NEPA conslderatlonl tor alternative.; CLl-77-008, C, (5 NRC ~03 (1977» 
NEPA rule or reaSon. ,ror alternative considerations; CLI-:-77-Q08, 0, (5 NRC 

503 (1977» 
onslte v. orrslte construction activities allowable under LWA-l; ALAB-3BO, 

C, (5 NRC 572 (1977» , 
seope ot NRC NEPA responsibilities ror alternate considerations; CLI-77-00B, 

E, (5 NRC 503 (1977» 
sel.alc .onltorlng hearing sehedule _odlrlcatlon denl~d ror Indian POI~i; 

ALAB-377, A, (5 NRC 430 (1977» • 
.. hale _onitorlng ,network ro~ Indian Point, tI"e 'exten.lon denied ,ro~' 
• co.pllenc.; CLI-77-002, A, (5 NRC 13 (1977» 

SOLAR POWER , 
Industry develop •• nt .ttect. on McGulr. operating llcen •• , Isum~ar¥, 

dlspo.ltlon considerations; LBP-77-020, A, (5 NRC 680 (1977» 
SOUTH TEXAS PROJECT, Units 1 and 2 

antitrust hearing reconsideration petition dls.l.sed; ALAB-3B7, (5 NRC 63B 
(1977» . 

antitrust Intervention grant reversed on lack,or ASLB Jurl.dictlon over 
untl.ely petition; ALAB-381, A, (6 NRC 582 (1977» 

antitrust petition, tl •• extenllon granted for reconsideration filing; 
ALAB-386, (5 NRC 636 (1977» 

STATES • 
Co.".lulon authority to review adequacy ot w'ater' quallt¥ certUlcatlon; 

CLl-77-008, H, (5 NRC 503, 546 (1977» , 
Jurisdiction over vater qualltv .. att.rs; ALAB-J66, B, (S NRC 39 (1977» 
regulatory laws errect. on antitrust review; LBP-77-001, K, (5 NRC 133, 244 

(1977» 
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weight at environmental tlndlng. on alternative .Ite evaluation; CLI-11-008, 
C, (5 NRC 503 (1977» 

STAY 
.dJudlc.tory .tand.rd tor gr.ntlng pendent. lite; LBP-77-007, B, (5 NRC 452 

(1977» 
Irrep.rable Injury .howlng nece •• ary tor granting pendent. lite; ALAS-385, 

C, (5 NRC 621 (1977» 
pendente lite rei let traM Davl.-S ••••• nd P.rry .ntltru.t condition. denied; 

LBP-77-007, A, (5 NRC 452 (1977» 
pendente lite, weight at ASLB finding.; ALAB-3e5, E, (5 NRC 6~1 (1977» 
pending .ppe.I, burden or proor on .ppllcant; LSP-77-007, C, (5 NRC 452, 461 

( 1977» 
rule. or practice tor public Int.re.t con.ld.ratlon. tor antltru.t 

condition.; ALAB-j85, D, (5 NRC 621 (1971» 
rule. at practice pending appe.l; ALAB-38S, B, (5 NRC 621 (1977» 
auttlclency at .howlng likely to prevail on .erlt. at appeal; ALAB-385, G, 

(5 NRC 621 (1977» 
STRAT&GIC SPECIAL NUCLEAR MATERIAL LICENS~S 

e .. ergencv sahguard. ausure. requuted and denied; CLl-77-003, ,A, (5 'NRC 16 
(1977» 

SUMMARY DISPOSITION 
.pproprl.tene •• 'tor pre-LWA con.tructlon actlvltle.; LBP-77-015, B, (5 NRC 

643 (1977» 
TENNESSEE VALLEY AUTHORITY 

envlron.ental revle~ obligation. In NRC proc.edlng.; LBP-77-014, B, (5 NRC 
494 (1977» 

TESTII10NY 
•••• Iao Wltn •••• s 

weight accorded regulatory opinion. on uncont •• ted radlologlc.l health and 
.arety aatter.; ALAB-3B3, B, (5 NRC 609 (1971» , 

THREE MILE ISLAND NUCLEAR STATION, Unit 2 
con.tructlon permit auspenslon he.rlng., untl •• ly Int.rventlon granted on 

con.ervatlon I.sue.; LBP-77-010, (5 NRC 478 (1971» 
operating Ilcen.e, late Intervention grant rever.al; ALAB-aB4, A, (5 NRC 612 

(1977» 
Tl ME, EXTENS I ON 

denl.l tor co_plt.nce with •• ' •• Ie .onltorlng network oper.tlng lfeens • 
•• end.ent; CLl-77-002, A, (5 NRC 13 (1977» • 

gr.nted tor tiling recon.lderatlon .otlon; ALAB-386, (5 NRC 636 (1977» 
Tl MELI NESS 

ASLB discretion tor d.I.Ved ruling on Intervention petition; ALAB-376, D, (5 
NRC 426 (1977» 

good cau •• tor untlllllW' Intervention on Peach Botto_ conservation t •• u •• ; 
LBP-77-012, A, (5 NRC 486 (1977» 

good c.u.e tor untl.ely InterventIon On Thr.e MIle'Xoland con.ervatlon 
1.lue.; LBP-77-010, (5 NRC 478 (1977» 

Interv.ntlon Itandlng denIed tor 2-ye.r I.te petItion on tuel cvcle and 
con.ervatlon I •• uel; LBP-77-009, (5 NRC 474 (1977» , ' 

late p.tltlon •• hould bl denlld unl ••• supported by good c.u.e; CLI-77-002, 
A, (5 NRC 13 (1977» , 

p.rtle.' obligation. to prl.ent view. promptly and tullv; CLI-17-002, A, (5 
NRC 13 (1977)) 

rule. at pr.ctlce tor handling lat. petition to Intervene; LBP-77-016, B, (5 
NRC 650 (1977» 

TRANSMISSION LINES 
ott.lte con.tructlon authorlz.tlon reln.tated tor Hart.vllie LWA-l; 

ALAB-380, A, (5 NRC 572 (1977» 
TRANSPORTATION or RADIOACTIVE MATERIALS 

eee R.dloactlve Materlale Tr.n.port.tlon 
URANIUM 

Iv.ll.blllty tor Wolt Creek; LBP-77-003, A, (5 NRC 301 (1977» 
WASTE 

'.1 .110 Ettlulnts, RadIoactive 
•• 1 alIa Radloactlv. Wa.t. 

WATER 
.vall.bllltv tor Walt Creek; LBP-77-003, A, (5 NRC 301 (1977» 
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WATER QUALITY 
coordination of EPA, NRC and state re.ponslbilitle. prior to Ilcenolng; 

ALA8-366, 8, (5 NRC 39 (1977» 
WILLIAK 8. KCGUIRE NUCLEAR STATION, Unit. 1 and Z 

operating Ilcen.e, re. Judicata denied for .afet~ and envlron •• ntal I.auea; 
LBP-77-0Z0, A, (5 NRC 680 (1977» 

WITNESSES 
••• a110 Cro •• Exa.lnatlon 
.ee alao Te.tl.onv 

clrcua.tance. for applicant pav •• nt of expert d.po.ltl~n fee.; L8P-77-018, 
A, (5 NRC 671 (1977» 

fee pa~.ent by ASLB dl.cretlon; ALAS-38Z, D, (5 NRC 603 (1977» 
rule. of practice for dlacoverv depo.ltlon tee.; L8P-77-018, 8, (5 NRC 671 

(1977» 
.equeaterlng of prospective .tarf, during compliance proceeding.; ALAB-365, 

(5 NRC 37 (1977» 
.eque.tratlon during other teatl.ony, Interlocutory certltlcatlon denied; 

ALAB-373, (5 NRC 415 (1977» 
.eque.tratlon of .t.tf during cro •• exa.lnatlon; ALAB-379, D, (5 NRC 565 

(1977» 
etatua ot NRC .t.rr In adjudicatory hearing.; ALAB-379, D, (5 NRC 565 . 

(1977» 
WOLF CREEK NUCLEAR GENERATING STATION, Unit 1 

con.tructlon peralt, ASLB authorltv to grant declar.torv relief for of tilt. 
envlron •• ntal 18pact. aftlr.ed; CLI-77-001, A, (5 NRC 1 (1977» 

construction per.lt, envlron.ental and lite luitability tlndlngl plul 
unconte.ted hlalth and .atetv II.ue. tor LWA; LBP-77-003, A, (5 NRC 301 
(1977» 

WPPSS NUCLEAR PROJECT, Unltl 3 and 5 
conltructlon per81t, actlvltlel approvad prior to LWA grant; LBP-77-015, A, 

(5 NRC 643 (1977» 
con.tructlon per81t, Intervention consideration. tor untimely petition.; 

LBP-77-016, A, (5 NRC 650 (1977» 
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ALVIN W. VOGTLE NUCLEAR PLANT, Unit. 1 and 2; Docket. 50424;50425 
Construction Permit; 01-11-77; Initial Decision, Supple.ental; LBP-77-002 (5 

NRC 261 (1911» 
Construction Peralt, Amend.ent.; 02-16-71; Parllal Decision; ALAB-375 (5 NRC 

423 (1977» , ' - , 
ATOMICS INTERNATIONAL; Docket 10025 

StrategIc Special Nuclear "aterlal Licenses; 01-21-77; "omorandu. and Order; 
CLI-77-00J (5 NRC 16 (1977» 

BABCOC~ AND WILCOX; Docket 10121;70135;70364 
StrategIc SpecIal Nuclear "aterlal Llcen.es; 01-21-77; "e.orandu. and Ordor; 

CLI-77-003 (5 NRC 16 (1977» 
IlARN\lELL FUEL RECEIVIIIG AND STORAGE STATION; Docket 701129 

".torlal. License; 02-24-77; Order; LBP-77-013 (5 NRC 489 (1977» 
BATTELLE COLUMBUS LABORATORV; Dockets 70008 .• " , 

StrategiC Speclal'Nuel.ar Haterlal Llcen ••• ; 01-21-77; ' .... orandu .. and Order; 
CLI-77-003 (5 NRC 16 (1977» I 

BLACK FOX NUCLEAR GENgRATING STATION, Units 1 and 2; Dockets 
STN-50556;STN-50557 ' 
Construction Per~lt; 01-28-77; Order; ALAB-370 (5 NRC 131 (1977» 
Con.tructlon Peralt; 03-09-77; Order; LBP-77-017 (5 NRC 657 (1977» 
Construction Permit; 03-16-77; Hemorandum and Order; LBP-77-018 (5 NRC 671 

(1977» 
Construction Permit; 03-31-77; Order; ALAB-~r8 (5 NRC 640 (1977» 

CHEROKEE NUCLEAR STATION, Unit. I, 2 and 3; D~"ket. 50491;50492;50493 
Construction Per.lt; 03-17-77; Partl.l Initial Decl.1on-A •• nd~.nt: 

LBP-77-019 (5 NRC 676 (1977» 
DAVIS-BESSE NUCLEAR POWER STATION, Unit. I, 2 end 3; Docket. 

50346A;50500A;50501A 
Antitrust; 01-06-17; InitIal DeciSion; LBP-77-001 (5 NRC 133 (1977» 
Antitrust; 01-17-77; H.morandum and Order; ALAB-364 (5 NRC 35 (1977» 
Antitrust; 03-01-77; Decision; ALAB-378 (5 NRC 557 (1977» 
Licensing; 02-03-76; Me.or.ndu. end Order; LBP-77-007 (5 NRC 452 (1971» 
Operating License/Construction Per.lt; 02-03-77; H.morandum end Order; 

LBP-77-008 (5 NRC 469 (1977» 
Operating Llcen.e/Con.tructlon Per.lt; 03-23-77; Memorandu. and Order; 

ALAB-385 (5 NRC eZl (IS77» 
EXXON; Docket 70025 

StrategiC SpecIal Nuclear Material Llcen.e.; 01-21-77; Memorendu. end Order; 
CLI-77-003 (5 NRC 16 (1977» 

FORT CALHOUN STATION, UnIt 2; Docket 50548 
Construction Per.lt; 02-02-77; He.orand •• end Order; LBP-77-005 (5 NRC 437 

(1977 » 
Construction Permit; 02-09-77; He.orandum end Order; ALAB-372 (5 NRC 413 

(1977» 
GENERAL ATOHICS COMPANY; Docket 70734 

StrategiC Special Nucl •• r "_terla1 Llcen •• s: 01-21-71; H •• orandum and Order: 
CLl-77-003 (5 NRC 15 (1977» 

CENERAL ELECTRIC COMPANY; Docket 70820 
StrategiC Special Nuclear "aterlel Llcen.e.; 01-21-77; "emorandu. and Order; 

CLl-77-003 (5 NRC 16 (1977» 
GREENWOOD ENERGY CENT~R, Unit. 2 and 3; Docket. 50452;50453 

ConstructIon Per.lt; 02-22-77; H •• orandum and Order; ALAB-376 (5 NRC 426 
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(1977» ',' 
HARTSVILLE NUCLEAR PLANT, Units lA, ZA, IB 'and 2B; Dochh' 
STN-50518;STN-50519;STN-50520;STN-50521 

Con.tructlon Permit; 01-25-77; Partial Decl.lon (envlron~ental and site 
.ultabillty); ALAB-367 (5 NRC 92 (1977» '. 

Con.tructlon P.r.lt (LWA modltlcatlon); 03-11-77; D.clslon; ALAB-380 (5 NRC 
572 (1977» . , 

HOPE CREEK GENERATING STATION, Unit. 1 and 2; Dock.t. 50354;50355 
Con.tructlon P.rmlt; 02-07-77; Memorandum and Ord.r; LBP-77-009 (5 NRC 474 

(1977», " " , , 
Construction P.rmlt; 03-28-77; Supple.ontal Initial Doclslon; LBP-77-02l (5 

NRC 694 (1977» 
INDIAN POINT, Unit 2; Docket-50247 " 

Oporatlng Llcen.e; 01-27-77; Order; ALAB-369 (5,NRC'129 (1977» 
INDIAN POINT, Unit. I, 2 and 3; Dockets 50003;50247;50286 , 

Operating Llcon.e; 01-14-77; Memorandum; CLI-77-002 (5 NRC 13 (1977» 
Operating Llcens., Co.pllance; 02-23-77; Momorandum and Order; ALAB-377 (5 

NRC 430 (1977» • 
JAMESPORT NUCLEAR POWER STATION, Unit. 1 and 2; Dockot. 50516;50517 

Con.tructlon Permit; 03-21-77; Memorandum and Ordor;'LBP-77-021 (5 NRC 684 
(1977» , 

MARBLE HILL NUCLEAR GENERATING STATION, Unit. 1 and 2;,Docket. STN 50546;STN 
50547 ' ' 

Con.tructlon Per.lt; 02-01-77; Order; LBP-77-004 (5 ~RC 433 (1977» 
Con.tructlon Permit: 02-04-77; Me.orandum and Order;,ALAB-371 (5 NRC 409 

( 1977» 
Con.tructlon Perlllt; ,02-11-77; Ordor Recon.lderatlon; ALAB-374 (5 NRC 417 

( 1977» 
MIDLAND PLANT, Unit. 1 and 2; Dockets 50329;50330 

,Con.tructlon,Per.lt: 02-11-77; Momorandum ond Order; ALAB-373 (5 NRC 415 
(1977» 

Con.tructlon Permit: 03-04-77; l1e.orandu", an~"Order; ALAB-379 (5 NRC 565 
(1977» 

Con.tructlon Perlllt; 03-18-77; Order; CLI-77-007 (5 NRC 501 (1977» , 
Con.truetlon PerMtt, Compliance; 01-18-77; M.~or.ndu. and Order; ALAB-365 (5 

NRC ,37 (1977» 
Constructlon'Permlt, Coapilanc.; '03-18-77; Memorandum and Order; ALAB-382 (5 

NRC 603 (1977» 
NUCLEAR FUEL SERVICES; Docket 70143 

Stratoglc Special Nucloar Hoterlal Llcen.e.; 01-21-77: 'Momorondum and Order; 
CLI-77-00J (5 NRC'16 (1977» , , 

PEACH BOTTOM ,ATOMIC POWER STATION, Unit 2 and 3; Dockots 50277;50278 , 
Con.tructlon Por.lt; 02-22-77; 11 • .,orandum and Ordor; LBP-77-012 (5 NRC 486 

(1977» 
PERRY NUCLEAR POWER PLANT, Unit. 1 and 2; Docket 50440A;50551A 

Antltru.t; 01-06-77; Initial Decl.lon; LBP-77-001 (5 NRC 133 (1977» 
Antltru.t; 01-17-77; 110morandu. and Order; ALAB-364 (5 NRC 35 (1977» 
Antltru.t; 03-01-77; Docl.lon; ALAB-378 (5 NRC 557 (1977» 
Llcen.lng; 02-0J-76; l1emorandull and Ordor; LBP-77-007 (5 NRC 452 (1977» 
Operating License/Construction Per.lt; 02-03-77: H •• orandum and Order; 

LBP-77-008 (5 NRC 469 (1977» 
Operating Llcense/Con.tructlon Peralt: 03-23-77: H •• orandum and Order; 

ALAB-385 (5 NRC 621 (1977» 
PHIPPS BEND NUCLEAR PLANT, Unit. 1 and 2; Docket. 50553;50554 

Con.tructlon Pormlt; 02-28-77; l1o.orandu. ond Ordor; LBP-77-014 (5 NRC 494 
(1977» 

PUBLIC SERVICE COI1PANY OF NEW HAMPSHIRE;UNITED ILLUI1INATING CUMPANY; Docket. 
50443;50444 
Con.tructlon Permit; 01-27-77; Momorandu.; ALAB-368 (5 NRC 124 (1977» 

REtUEST CONCERNING ERDA HIGH LEVEL WASTE STORAGE FACILITIES; 
Llcon.lng Wa.t. Storage Facilltl •• ; 03-31-77; Mo.orandu. and Order; 

CLI-77-009 (5 NRC 550 (1977» 
RIVER BEND STATION, Unit. 1 and 2; Docket. 50458;50459 

Con.tructlon Por.lt; 02-03-77; 3rd Partial Initial Doclslon-Uranlu. Fuel 
C~cle "ottor.; LBP-77-006 (5 NRC 446 (1977» 

Construction Pormlt; 03-22-77; " •• orandu. and Ordor; ALAB-383 (5 NRC 609 
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( 1977» 
SEABROOK NUCLEAR STATION, Units 1 and 2; Docket. 50443;50444 

Construction Permit; 0~-21-77; Memorandum and Order; ALAB-366 (5 NRC 39 
(1977» 

Construction 
Construction 
Construction 
Constructl on 

(1977» 

Permit; 01-24-77; 
Permit; 02-07-77; 
Perelt; 02-17-77; 
Permit; 03-31-77; 

Order; CLI-77-004 (5 NRC 31 (1977» 
Order; CLI-77-005 (5 NRC 403 (1977» . 
Order; CLI-77-006 (5 NRC 407 (1977» 
H •• orandue and Order; CLI-77-006 (5 NRC 

SHOREHAM NUCLEAR POWER STATION, Unit I; Docket 50322 

503 

Operating Llcen.e; ~2-22-77; Memorandum and Order; LBP-77-011 (5 NRC 481 
(1977» . '. 

SOUTH TEXAS PROJECT, Units 1 and 2; Dockets 50498A;50499A 
Antitrust Review; 03-18-77; DeCision; ALAB-381 (5 NRC 582 (1977» 
Construction Permit, Antitrust; 03-25-77; Order; ALAB-386 (5 NRC 636 (1977» 
Contructlon Pormlt, Antitrust; 03-31~77; Order; ALAB-387 (5 NRC 638 (1977» 

TEXAS INSTRUH~NTS; Docket 70033 . , 
StrategiC Special Nuclear Material Llcen.e.; 01-21-77; "e~orandu. and Ordor; 

CLI-77-003 (5 NRC 16 (1977» '" 
THREE MILE ISLAND NUCLEAR STATION, Unit 2; Dockot 503Z0 

Construction Permit; 02-14-77; Me.orandum and Order; LBP-77-010 (5 NRC 478 
. (Ul77» 
Oporatlng Llcen.e; 03-22-77; Decision; ALAB-384 (5 NRC 612 (1977» 

UNIVERSITY OF NORTH CAROLINA; Dockot 70371;701143 
Strategic Spoclal Nuclear Haterlal Llcens.s; 01-21-77; Memorandum and Order; 

CLI-77-003 (5 NRC 16 (1977» 
US NUCLEAR; Docket 70025 

Stratoglc Spoclal Nuclear Material Llcen.e.; 01-21-77; Memorandum and Order; 
CLI-77-003 (5 NRC 16 (1977» 

WESTINGHOUSE; Docket ,70025 
Strategic Special Nuclear Mat.rlal Llcen ••• ; 01-21-77: "e~orand~. and Order: 

CLI-77-00J (5 NRC 16 (1977» 
WILLIAM B. McGUIRE NUCLEAR STATION, Unit. 1 and 2; Dockot. 50369;50370 

Operating Llconse; 03-18-77; Memorandum and Order; LBP-77-0Z0 (5 NRC 680 

WOLF(~:~~J)GENERATING STAtION, Unit 1; Docket STN-50482 
Construction Pormlt; 01-14-77; Memorandum and Ordor; CLI-77-001 (5 NRC 1 

(1977» . ' 
Construction Permit; 01-18-77; Partial Initial Declslon-(Llmltod Work 

Authorization); LBP-77-003 (5 NRC 301 (1977» 
WPPSS NUCLEAR PROJECT, Unit. 3 and 5; Dockets STN 505081STN 50509 

Con.tructlon Porelt; 03-04-77; Order; LBP-77-015 (5 NRC 643 (1977» 
Con.tructlon Pormlt; 03-06-77; Memorandum and Order; LBP-77-016 (5 NRC 650 

(1977» 
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